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O.  A.  WOODS.  R.  C.  WATTS.* 

T.  B.  ERASER.* 
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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  SOUTH  CAROLINA 


On  Thursday,  the  8th  day  of  February, 
1912,  the  following  amendments  were  adopt- 
ed as  amendments  to  the  rules  of  the  Su- 
preme Court: 

That  rule  8*  of  the  rules  of  the  Supreme 
Court  be  amended  by  striking  out  the  word 
"eight"  on  the  seventh  line  and  inserting  the 
word  "ten,"  and  by  striking  out  the  word 
"remaining"  on  the  ninth  line,  so  that  the 
rule  when  amended  shall  read  as  follows: 

"Three  days  previous  to  the  commence- 
ment of  the  argument  of  any  case,  the  coun- 
sel for  the  appellant  shall  deliver  to  the 
clerk  of  the  court  ten  copies  of  the  case  or 
brief,  which  shall  be  disposed  of  as  follows: 
One  copy  to  each  of  the  Justices,  one  for  the 
court,  one  for  the  reporter,  and  one  for  the 


i  For  rule  as  previously  amended,  see  88  S. 
R  vii. 


library  of  the  Supreme  Court;  and  at  the 
same  time  each  party  shall  deliver  to  the 
clerk  ten  copies  of  the  points,  as  required  by 
rule  9,  six  copies  to  be  disposed  of  as  above 
stated,  and  two  copies  to  be  delivered  to  the 
counsel  of  the  other  party  on  demand. 

"Parties  falling  to  furnish  points  will  be 
confined  to  the  discussion  of  questions  that 
arise  upon  such  points  as  shall  be  furnished 
by  other  parties  to  the  cause,  In  accordance 
with  this  rule." 

That  rule  5  *  be  amended  by  Inserting  the 
following  as  the  15th  particular  thereunder: 
"The  name  of  the  circuit  Judge  before  whom 
the  case  was  tried." 

EUGENE    B.    GARY,    Chief   Justice. 


*  For  rule  as  previously  amended,  see  85  & 
E.  v. 
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DIXON  t.  HAAB. 


{Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1*  Venus  (|  46*)— Actions  Against  Public 
Officers 

Under  Revisal  1905,  |  420,  subd.  2,  pro- 
Tiding  that  actions  against  public  officers  for 
acts  done  by  virtue  of  their  office  shall  be  tried 
in  the  county  where  the  cause  arose,  and  sec- 
tion 425,  subd.  1,  providing  that  the  court  may 
change  the  place  of  trial  when  the  county  des- 
ignated in  the  summons  and  complaint  is  not 
the  proper  county,  an  action  against  a  register 
of  deeds  for  unlawfully  issuing  a  marriage  li- 
cense, brought  in  a  county  other  than  that 
where  the  cause  arose,  but  where  defendant  was 
found,  should,  on  motion  of  the  defendant,  be 
removed  to  the  proper  county. 

[Ed.  Note,— For  other  cases,  see  Venue, 
Cent  Dig.  ft  68;   Dec  Dig.  (  46.*] 

2.  Appeal  and  Erbob  ({  106*)— Intebloou- 
toby  Obders. 

An  appeal  from  an  order  denying  a  motion 
to  remove  a  cause  to  the  proper  county  is  not 
premature. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  430-434;  Dec  Dig.  | 
106.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Ward,  Judge. 

Action  by  Albert  Dixon  against  John  Haar. 
From  orders  denying  motions  to  dismiss  and 
to  remove  the  action  to  another  county,  de- 
fendant appeals.     Reversed. 

Stevens,  Beasley  &  Weeks,  for  appellant. 
Kerr  &  Gavin,  for  appellee. 

CLARK,  C.  J.  [1]  This  action  was  begun 
before  a  Justice  of  the  peace  in  Duplin  coun- 
ty by  the  plaintiff,  who  lived  in  that  county, 
against  the  defendant,  register  of  deeds  of 
New  Hanover,  to  recover  the  penalty  of  5200, 
under  Revisal  1905,  $  2090,  for  unlawfully 
issuing  a  marriage  license.  The  summons 
was  served  upon  the  defendant,  who  hap- 
pened to  be  In  Duplin  county. 

The  Justice  refused  the  motion  to  remove 
the  action  for  trial  from  Duplin  to  New 
Hanover,  and  rendered  Judgment  against  de- 
fendant, from  which  he  appealed  to  the  su- 
perior court.  On  appeal,  the  defendant  mov- 
ed In  the  superior  court  to  dismiss  the  ac- 
tion, and  also  to  remove  it  to  New  Hanover. 


Both  motions  being  refused,  the  defendant 
appealed.  Revisal  1905,  $  420(2),  provides 
that  an  action  against  a  public  officer  "for 
an  act  done  by  him  by  virtue  of  his  office 
must  be  tried  In  the  county  In  which  the 
cause  of  action  arose/'  Revisal  1905,  $  425 
(1),  provides,  "when  the  county  designated 
for  that  purpose  is  not  the  proper  county," 
the  action  should  be  removed,  not  dismissed. 

The  statute  Is  explicit  that  such  action 
should  be  "tried"  In  New  Hanover,  and, 
having  been  wrongly  brought  In  Duplin,  it 
should  have  been  removed  to  New  Hanover. 
It  is  true  that,  as  held  in  Fisher  v.  Bullard, 
109  N.  C.  574,  13  S.  E.  799,  there  Is  no  de- 
fect of  Jurisdiction,  since  the  magistrate  had 
Jurisdiction,  both  of  the  subject-matter  (be- 
ing a  penalty  for  not  more  than  $200),  and 
service  had  been  made  upon  the  defendant. 
The  defect  was  one  of  venue.  The  Justice  of 
the  peace  having  declined  to  remove  It,  when 
the  action  got  Into  the  superior  court,  that 
court  having  full  Jurisdiction  to  try  It,  the 
cause  should  not  have  been  dismissed,  nor 
remanded  to  the  Justice  of  the  peace,  but  It 
should  have  been  removed  to  the  county  of 
New  Hanover;  that  being  the  proper  order 
under  Revisal  1905,  *  425  (1). 

In  Fisher  v.  Bullard,  supra,  the  action 
was  brought  In  the  county  where  the  defend- 
ant resided;  and,  while  the  act  for  which 
the  penalty  In  suit  was  Incurred  was  the 
burning  of  the  woods  In  another  county.  It 
would  have  been  difficult  to  have  enforced 
the  penalty,  since  the  act  authorizing  the 
Indorsement  of  the  warrant  of  a  Justice  of 
the  peace  by  a  justice  of  another  county,  ex- 
cept under  Revisal  1905,  §|  1449,  1450,  ap- 
plies only  in  criminal  cases.  The  motion  in 
that  case  that  was  presented  before  the  jus- 
tice, and  on  appeal  was  not  a  motion  to  re- 
move, but  a  motion  to  dismiss,  and  the  court 
held  merely  that  the  latter  motion  was  prop- 
erly refused.  If  the  Motion  had  been  to  re- 
move, our  conclusion  should,  and  doubtless 
would,  have  been  different 

In  Austin  T.  Lewis,  156  N.  C.  461,  72  S.  E. 
493,  the  action  was  begun  in  Union  county 
before  a  justice  of  the  peace  against  a  non- 
resident of  that  county  by  warrant  issued 
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to  another  county,  when  there  was  no  bona 
flde  defendant  living  In  the  county  of  toe 
Justice.  This  was  in  violation  of  the  act  of 
1876  and  1877,  now  Revisal  1905,  |  1447, 
which  was  enacted  to  forbid  such  practice, 
which  had  led  to  serious  abuses,  and  the 
court  held  that  In  such  case  there  was  a  de- 
fect of  jurisdiction,  and  hence  dismissed  the 
action.  There  was  no  valid  warrant  or  serv- 
ice in  that  case.  Here  both  were  valid;  but 
the  action  was  triable,  L  e.,  the  venue  was 
In  New  Hanover. 

The  present  case,  therefore,  differs  from 
both  the  above.  Wooten  v.  Maultsby,  60  N. 
C.  462,  was  a  case  similar  to  Austin  v.  Lew- 
is, supra,  and  it  was  held  that  the  justice  of 
the  peace  acquired  no  jurisdiction;  the  war- 
rant having  been  served  in  another  county 
without  any  law  which  authorized  such  serv- 
ice. In  Lilly  v.  Purcell,  78  N.  C.  82,  the 
court  held  differently,  under  the  act  of  1870, 
but  pointed  out  that,  under  the  act  of  1876- 
77,  now  Revisal  1905,  $  1447,  which  restored 
the  law  as  it  was  prior  to  1870,  the  court 
would  have  no  jurisdiction.  This  ruling  was 
followed  by  us  in  Austin  v.  Lewis,  supra. 
In  this  latter  class  of  cases,  in  which  the 
warrant  Is  attempted  to  be  served  by  Issuing 
it  to  another  county,  the  action  is  forbid- 
den, when  there  is  no  bona  flde  defendant 
in  the  county  where  the  justice  resides,  and 
a  removal  would  not  give  the  relief  against 
abuse  which  was  sought  by  the  statute.  In 
such  cases,  there  is  a  defect  of  jurisdiction, 
and  not  merely  of  venue. 

[2]  The  appeal  from  the  refusal  of  the  mo- 
tion to  remove  the  cause  to  the  proper  coun* 
ty  was  not  premature.  Brown  v.  Cogdell, 
136  N.  C.  32,  48  S.  E.  515,  and  cases  there 
cited. 

Reversed. 


(168  N..  C.  854) 

POCOMOKE  GUANO  CO.  v.  CITY  OP 
NEW  BERN. 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  Municipal  Corporations  (8   592*)  —  Li- 
censes—City  and  State  Regulations. 

The  statute  imposing,  for  purposes  of  in- 
spection, a  tonnage  tax  on  fertilizer,  and  for- 
bidding the  levying  of  any  other  tax  thereon, 
merely  forbids  any  other  tonnage  tax.  and  does 
not  prevent  a  city  from  imposing  a  license  tax 
on  the  business  of  dealing  in  fertilizer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1311-1314;  Dec. 
Dig.  (  592.*! 

2.  Licenses  (I  16*)—  Occupations  and  Em- 
ployments—Liability. 

A  fertilizer  company,  maintaining  a  ware- 
house in  the  city  of  New  Bern  from  which  it 
ships  fertilizer  on  orders  received  at  its  gen- 
eral offices  outside  of  the  state,  no  sales  being 
made  in  New  Bern,  is  subject  to  the  tax  im- 
posed by  that  city  on  all  fertilizer  dealers. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  §§  36-40;   Dec.  Dig.  |  16.*] 

Brown  and  Allen,  JJ.,  dissenting. 


Appeal  from  Superior -Court,  Craven  Coun- 
ty; Carter,  Judge. 

Action  submitted  without  controversy  by 
the  Pocomoke  Guano  Company  against  the 
City  of  New  Bern.  From  the  judgment, 
plaintiff  appeals.     Affirmed. 

Moore  &  (Dunn,  for  appellant  R.  A.  Nunn, 
for  appellee. 

CLARK,  C.  J.  This  is  an  action  submit- 
ted without  controversy  to  determine  wheth- 
er the  plaintiff,  Guano  Company,  is  liable  for 
the  license  tax  of  $50  prescribed  by  the  board 
of  aldermen  of  the  city  of  New  Bern  for  car- 
rying on  business  as  fertilizer  agents  or 
dealers,  for  12  months  succeeding  the  date 
of  the  levy.  Rev.  $  2924,  authorizes  any  mu- 
nicipal corporation  to  "annually  lay  a  tax  on 
all  trades,  professions,  and  franchises  car- 
ried on  or  enjoyed  within  the  city  unless 
otherwise  provided  by  law:" 

[1]  Such  license  tax  upon  a  trade  or  pro- 
fession is  not  forbidden  because  a  tonnage 
tax  for  purposes  of  inspection  has  been  lev- 
ied by  the  state  under  a  statute  which  for- 
bids "any  other  tax  to  be  levied  by  county, 
city,  or  town."  That  provision  simply  for- 
bids any  other  tonnage  tax.  It  does  not  for- 
bid an  ad  valorem  tax  upon  the  goods  stor- 
ed in  town,  nor  a  license  tax  upon  the  call- 
ing or  occupation  of  manufacturing  or  deal- 
ing in  fertilizers.  Guano  Co.  v.  Tarboro,  126 
N.  C.  68,  35  S.  E.  231;  Guano  Co. 'v.  Blddle, 
73  S.  E.  996,  at  this  term. 

The  power  of  the  Legislature  to  authorize 
the  levy  of  license  taxes  upon  trades,  pro- 
fessions, and  franchises  has  been  discussed 
and  sustained,  also,  in  Wilmington  v.  Macks, 
86  N.  C.  88,  41  Am.  Rep.  443;  State  v. 
Worth,  116  N.  C.  1007,  21  S.  E.  204;  State 
v.  Irvin,  126  N.  C.  989,  35  S.  E.  430;  State 
v.  Hunt,  129  N.  C.  686,  40  S.  E.  216,  85  Am. 
St  Rep.  758.  The  only  question  that  aris- 
es, therefore,  is  whether  the  occupation  or 
calling  exercised  by  the  plaintiff  comes  with- 
in the  terms  of  the  ordinance  which  levies  a 
tax  of  $50  upon  callings  and  professions 
naming,  among  others,  "fertilizer  manu- 
facturers, agents  or  dealers." 

[2]  The  facts  agreed  on  are  that  the  plain- 
tiff is  a  company  engaged  in  manufacturing 
and  selling  fertilizer  and  fertilizer  material, 
that  it  has  no  factory  in  New  Bern,  and  that 
the  orders  for  the  goods  are  received  solely 
at  Norfolk,  Va.,  and  from  thence  are  sent 
to  its  agents,  who  maintain  a  warehouse  in 
the  city  of  New  Bern,  where. its  fertilizers 
and  fertilizing  material  are  stored,  and 
thence  are  shipped  out  upon  the  orders  thus 
sent  to  them  from  the  general  office  in  Nor- 
folk, Va.;  no  sales  being  made  in  New  Bern. 

Upon  these  facts,  it  is  clear  that  the  plain- 
tiff is  a  manufacturing  company  maintain- 
ing an  agency  in  the  city  of  New  Bern 
through  which  it  deals  in  fertilizers  and  fer- 
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tilizing  material,  storing  the  same  and  ship- 
ping  out  and  distributing  the  fertilizers  and 
fertilizing  material  upon  receipt  of  orders 
which  are  taken  and  accepted  at  Norfolk, 
Va.  It  Is  not  material  that  no  fertilizers 
are  manufactured  in  New  Bern  and  that  no 
sales  are  made  there.  The  dealing  consists 
in  storing  and  keeping  the  goods  on  hand 
and  shipping  them  out  from  time  to  time  to 
the  parties  who  have  bought  the  same.  The 
tax  is  upon  the  occupation  or  calling  or  busi- 
ness, whatever  it  may  be  termed,  from  which 
it  is  reaping  a  profit  Like  other  businesses, 
professions,  and  callings  that  are  taxed  be- 
cause carried  on  there,  this  plaintiff,  being 
protected  in  the  exercise  of  such  occupation 
or  calling  by  the  city,  is  subject  to  this  li- 
cense tax  as  the  pro  rata  which  the  city  is 
authorized  to  levy  upon  it  in  return  for  such 
protection.     Holland  v.  Isler,  77  N.  0.  1. 

We  concur  in  the  judgment  below. 

Affirmed. 

BROWN,  J.  (dissenting).  I  am  unable  to 
agree  with  the  conclusions  of  the  court  that 
the  tax  levied  by  the  city  of  New  Bern  up- 
on the  plaintiff  is  valid.  The  facts,  as  I 
gather  them  from  the  records,  are  that  the 
plaintiff,  a  corporation  doing  business  in 
the  city  of  Norfolk,  leases  a  warehouse  in 
the  city  of  New  Bern  for  the  storage  of  its 
own  goods  only,  consisting  of  fertilizers  and 
fertilizing  material.  None  of  these  goods 
are  sold  in  the  city  of  New  Bern,  but  the 
sales  offices  of  the  plaintiff  are  outside  of 
the  state  of  North  Carolina,  at  which  offices 
it  receives  orders  from  the  purchasers  of 
fertilizer  through  traveling  salesmen,  and  in 
some  instances  by  mail.  The  plaintiff  is  not 
engaged  in  the  selling  of  fertilizer « in  New 
Bern,  or  in  the  business  of  a  warehouseman. 
A  "warehouseman"  is  one  whose  storage  fa- 
cilities are  open  to  the  public.  Whereas,  the 
warehouse  of  the  plaintiff  is  used  exclusive- 
ly for  the  storage  of  its  own  property. 

I  do  not  gainsay  the  right  of  the  General 
Assembly  to  tax  trades,  professions,  and 
franchises;  but,  according  to  the  facts  of 
this  case,  the  plaintiff  is  not  engaged  in  the 
exercise  of  either  within  the  city  of  New 
Bern.  The  case  came  before  the  superior 
court  in  the  form  of  a  controversy  submit- 
ted without  action,  in  which  it  appears  af- 
firmatively that  the  plaintiff  is  not  engaged 
in  the  sale  of  fertilizer  in  North  Carolina, 
but  that  the  warehouse  in  question  is  used 
exclusively  for  the  private  storage  of  its 
own  material,  and  that  deliveries  are  made 
from  that  upon  orders  received  from  the 
company's  offices  in  Norfolk. 

We  have  at  this  term  held  that  this  com- 
pany is  liable  for  the  ad  valorem  tax  upon 
the  value  of  its  fertilizers  stored  in  the  city 
of  New  Bern,  which  tax  the  company  will  be 
compelled  to  pay,  but  upon  the  facts  agreed 
I  find  no  warrant  whatever  to  tax  it  either 


as  trader  or  as  warehouseman.  In  addition 
to  the  heavy  ad  valorem  tax  adjudged 
against  this  plaintiff  at  this  term,  it  is  well 
to  remember  that  it  also  pays  a  tonnage  tax 
of  20  cents  per  ton  upon  this  very  fertilizer. 
To  permit  the  city  to  tax  this  plaintiff -as 
dealer,  or  warehouseman,  when  in  fact  it 
is  not  engaged  in  either  capacity  in  this 
state,  is  piling  Pelion  on  Ossa  in  the  mat- 
ter of  taxation. 

ALLEN,  J.,  concurs  in  dissent 


(158  N.  C.  368) 

TARAULT  v.  SKIP  et  at 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  Covenants  (§  5*)— Wabbantt  of  Title— 
What  Constitutes. 

A  covenant  in  a  deed  that  the  grantor  will 
"warrant  and  defend  said  premises"  constitutes 
a  good  warranty  of  title;  the  covenant  being 
construed  most  strongly  against  the  grantor, 
and  the  omission  of  the  word  "title"  being  im- 
material 

[$d.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §§  3,  4;   Dec  Dig.  $  5.*] 


2.  Fraud  (§§  13,  20*) —  False  Representa- 
tions—Intent. 

A  grantor  sent  a  negro  with  parties  ne- 
gotiating for  the  purchase  of  land,  stating 
that  he  did  not  know  the  boundaries,  but  that 
the  negro  was  familiar  with  the  lines.  The 
negro  made  erroneous  statements  about  the 
boundaries,  but  there  was  no  evidence  that  he 
acted  with  fraudulent  intent,  or  that  the  gran- 
tor's statement  that  the  negro  knew  the  boun- 
daries was  made  with  intent  to  deceive.  Held, 
that  the  grantor  was  not  liable  for  false  repre- 
sentations, especially  where  the  evidence  did 
not  show  that  the  grantees  relied  on  the  state- 
ments of  the  negro  in  purchasing  the  land. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent.  Dig.  §§  3-5,  17,  18;  Dec  Dig.  §§  13, 
20.*] 

3.  Fraud  (§  50*)— Burden. 

The  burden  is  on  the  party  setting  up 
fraud  to  prove  scienter. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent.  Dig.  §f  46,  47;  Dec.  Dig.  $  50.*] 

Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Currituck 
County;  Cline,  Judge. 

Action  by  Joseph  Tarault  against  John 
Seip  and  another.  From  the  judgment,  plain- 
tiff appeals.  Reversed  in  part,  with  direc- 
tions. 

Civil  action  tried  at  September  term,  1911, 
of  the  superior  court  of  Currituck  county; 
his  honor  Judge  Cline  presiding. 

The  plaintiff  sued  to  recover  on  a  note  for 
$10,000  given  for  the  purchase  money  of  cer- 
tain lands.  The  defendant  pleaded  counter- 
claims which  are  embodied  in  these  issues: 

(1)  Did  the  plaintiff  covenant  to  warrant 
and  defend  the  title  to  the  lands  described 
in  the  answer?    Answer:   Yes. 

(2)  Were  the  defendants  ousted  from  the 
lands,  or  any  part  thereof,  as  alleged  in  an- 
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swer?   Answer:  Yes;  17/80  of  the  Cox  lands. 

(3)  What  damage  are  defendants  entitled 
to  recover  for  17/80  of  Cox  land,  named  by 
M.  B.  Mott  and  others,  for  value  of  land  and 
attorney's  fees  and  cost  of  witnesses?  An- 
swer: $2,055.35  and  Interest  from  January  1, 
1008. 

(4)  What  damage  are  defendants  entitled 
to  recover  because  of  the  time  of  their  em- 
ployers In  defending  the  Mott  suit?  Answer: 
$150. 

(5)  What  damages  are  defendants  entitled 
to  recover  for  the  3/80  of  the  Maj.  John  Cox 
lands?    Answer-  $900. 

(6)  Did  plaintiff  represent  to  defendants 
that  the  line  of  his  lands  ran  to  the  ditch 
which  is  the  southern  boundary  of  the  A.  M. 
Willey  land?    Answer:   Yes. 

(7)  Were  those  representations  false  and 
fraudulent?    Answer:  Yes. 

(8)  Were  those  representations  relied  upon 
by  defendant,  and  were  they  calculated  and 
did  they  deceive  the  defendant  Seip?  An- 
swer: Yes. 

(9)  What  damage  are  defendants  entitled 
to  recover  of  plaintiff  by  reason  of  said  rep- 
resentations? Answer:  $10,000,  with  Inter- 
est from  August  23,  1902,  at  6  per  cent 

(10)  What  amount  is  due  the  plaintiff  on 
the  note  of  $10,000?  Answer:  $10,250,  with 
interest  at  6  per  cent  from  July  26,  1906, 
on  $10,000. 

His  honor  allowed  the  counterclaims  em- 
bodied in  the  third  issue,  $2,055.35,  with  in- 
terest from  January  1, 1908,  and  in  the  ninth 
issue,  $10,000  with  interest  from  August  23, 
1902,  both  aggregating  $17,925.56,  and  ren- 
dered judgment,  after  satisfying  and  dis- 
charging the  purchase-money  note  against 
the  plaintiff  for  $4,508.89.  For  some  reason 
not  set  out  his  honor  set  aside  the  fourth 
and  fifth  issues  and  declined  to  allow  the 
amounts  as  a  counterclaim  to  the  defendants. 
From  a  judgment  rendered,  the  plaintiff  ap- 
pealed. 

Pruden  &  Pruden  and  S.  Brown  Shepherd, 
for  appellant  J.  O.  B.  Ehringhaus  and  E.  F. 
Aydlett,  for  appellees. 

BROWN,  J.  There  are  only  two  matters 
presented  for  our  consideration  upon  this  ap- 
peal, and  they  relate  to  the  counterclaims 
passed  upon  In  the  third  issue  and  In  the 
sixth,  seventh,  eighth,  and  ninth  Issues. 

[1]  1.  It  is  contended  that  the  clause  in  the 
deed  from  plaintiff  to  Seip  is  not  sufficient 
to  create  a  covenant  of  warranty  of  title  to 
the  lands  described  in  the  deed,  and  that  there- 
fore defendants  cannot  recover  on  the"  third 
issue.  The  language  of  warranty  is  as  fol- 
lows :  "And  we,  Joseph  Tarault  and  Richard 
E.  Norton,  the  said  grantors,  do,  for  our- 
selves, and  our  heirs,  executors  and  adminis- 
trators, covenant  with  the  said  grantee,  his 
heirs  and  assigns  that  at  and  until  the  en- 
sealing of  these  presents  we  were  well  seised 
of  the  above-described  premises  as  a  good 
and  Indefeasible  estate  in  fee  simple,  and 


have  good  right  to  bargain  and  sell  the  same 
in  manner  and  form  as  above  written ;  that 
the  same  are  free  and  clear  of  all  incum- 
brances whatsoever,  except  taxes  thereon; 
and  that  we  will  warrant  and  defend  said 
premises,  with  the  appurtenances  thereunto- 
belonging,  to  the  said  grantee,  his  heirs  and 
assigns,  forever,  against  all  lawful  claims 
and  demands  whatsoever,  except  taxes." 

The  learned  counsel  for  plaintiff  evidently 
place  but  little  reliance  upon  this  contention, 
for  they  cite  us  no  authority,  and  give  no* 
reason  in  support  of  it.  They  content  them- 
selves with  simply  calling  our  attention  to  it 
in  their  brief.  We  presume  that  the  theory 
upon  which  the  exception  was  taken  is  the 
words  "title  to*'  being  omitted  from  the  war- 
ranty clause  renders  it  Insufficient  as  a  cove- 
nant of  warranty  of  title.  The  position  Is 
untenable.  Covenants  are  construed  most 
strongly  against  the  grantor,  and  any  lan- 
guage evidencing  such  an  intention  is  suffi- 
cient 11  Cyc.  1076, 1077;  14  Century  Digest* 
"Covenants,"  $  1. 

[2]  2.  The  defendants  further  contend  that 
they  were  induced  to  purchase  the  land  by 
the  willful  and  false  representations  of  the 
plaintiff  in  respect  to  the  boundary,  whereby 
the  plaintiff  was  cheated  out  of  about  1,000 
acres  of  land.  This  counterclaim  is  embodied 
in  the  sixth,  seventh,  eighth,  and  ninth  is- 
sues. The  evidence  taken  in  its  most  favor- 
able light  for  defendants  tends  to  prove  these 
facts. 

H.  C.  Hosier,  of  Ohio,  a  stockholder  of  the 
defendant  Carolina  Land  &  Lumber  Com- 
pany, which  company  the  defendant  John- 
Seip  organised  to  take  over  the  land  purchas- 
ed by  him  of  the  plaintiff  Tarault,  together 
with  A.  B.  Lukens  and  E.  S.  Skilder  of  Nor- 
folk, and  O.  D.  Jackson,  the  real  estate  bro- 
ker negotiating  the  sale,  went  to  look  over 
the  land  before  the  purchase.  The  plaintiff 
Tarault  was  at  home  sick,  suffering  from 
asthma,  and  showed  the  parties  only  the  cul- 
tivated land,  but  was  unable  to  show  them 
the  boundaries  of  all  the  land.  He  also  stat- 
ed to  the  purchasers  that  he  did  not  know 
the  boundaries  of  the  land  and  had  never 
been  around  it,  which  testimony  is  uncontra- 
dicted. He  got  a  colored  man  to  go  with  the 
party  to  show  the  lines.  When  they  came 
to  a  ditch  six  feet  wide,  Jackson  and  the  col- 
ored man  both  said,  "We  are  now  on  the  Tar- 
ault property,"  and  that,  "This  ditch  marks 
the  line."  The  party  remained  in  the  vicin- 
ity for  several  days,  investigating  the  land, 
and  later  Mr.  Seip  came  from  Ohio  and 
closed  the  transaction.  The  lands  sold  to 
Seip  covered  some  9,192  acres  In  all,  and 
the  purchase  price  was  $71,000.  Four  or  five 
years  afterwards  it  was  found  that  this  ditch 
did  not  mark  the  boundary  of  the  property, 
and  that  there  was  between  the  ditch  and  the 
true  Tarault  line  something  like  1,000  acres, 
which  belonged  to  one  Willey,  and  was  later 
recovered  by  Willey  in  a  stilt.  In  surveying 
this  boundary  it  was  found  that  the  ditch 
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was  right  at  the  boundary  in  one  place,  and 
it  was  further  established  that  the  line  be- 
tween Willey  and  Tarault  was  well  defined 
and  marked ;  Willey  having  cut  It  out  every 
few  years.  This  testimony  is  corroborated 
by  K  B.  Lukens  and  O.  D.  Jackson.  Jackson 
was  not  sure  whether  he  and  the  colored 
man  stated  the  line  was  at  the  ditch  or  near 
it,  but  said  that  they  all  took  it  for  granted 
that  the  ditch  was  the  line.  It  is  further  in 
evidence  that  this  Willey  land  was  well  tim- 
bered. Upon  this  testimony  of  defendants 
the  plaintiff  moved  for  a  nonsuit  on  the  de- 
fendant's counterclaim  as  to  fraud,  which 
motion  was  refused.  Tho  plaintiff  then  in- 
troduced one  Sears,  who  testified  that  he 
was  present  when  Tarault  told  Jackson,  Ho- 
sier, and  Lukens  that  he  had  been  only  a 
half  a  mile  in  the  swamp  and  did  not  know 
where  the  lines  were.  Deposition  of  Tarault 
was  introduced,  further  stating  that  he  had 
told  the  defendants  that  he  had  not  been 
over  the  property,  and  did  not  know  where 
the  lines  were,  and  did  not  know  anybody 
who  did,  and  that  he  told  them  to  take  their 
time  and  look  at  the  lines  and  the  records, 
and  if  they  did  not  want  it  it  was  all  right; 
he  had  just  as  lleve  keep  it  Witness  Lukens 
was  recalled,  and  stated  that  he  did  not  re- 
member Tarault's  saying  that  he  did  not 
know  where  the  lines  were.  Upon  the  close 
of  the  testimony  the  plaintiff  renewed  his 
motion  as  to  nonsuit,  which  motion  was  re- 
fused. The  plaintiff  then  asked  the  court  to 
charge  that  upon  all  the  evidence  they  should 
answer  the  sixth,  seventh,  and  eighth  is- 
sues, "No,"  and  the  ninth  issue,  "Nothing." 

It  is  admitted  that  the  boundaries  of  the 
deed  do  not  cover  the  Willey  land,  and  there- 
fore the  defendants  cannot  recover  upon  the 
warranty  as  to  that.  The  cause  of  action  the 
defendants  seek  to  establish  is  based  upon 
the  allegation  that  the  plaintiff  represented 
to  defendants  that  the  Willey  land  was 
included  in  his  own  boundaries,  that  such 
representation  was  knowingly  false  and  was 
made  by  plaintiff  with  the  false  and  fraud- 
ulent purpose  of  inducing  defendants  to  pur- 
chase, and  that  they  made  the  purchase  in 
consequence  of  such  representations,  relying 
upon  them. 

Accepting  the  doctrine  that  the  principle 
that  false  representations  as  to  material 
facts  knowingly  and  willfully  made  as  an  in- 
ducement to  a  contract  applies  to  contracts 
and  sales  of  land  as  well  as  personalty,  we 
are  unable  to  find  in  the  record  any  evidence 
of  those  necessary  elements  which  are  essen- 
tial to  constitute  actionable  fraud. 

In  order  to  constitute  such,  there  must  be 
false  representations  as  to  material  facts, 
knowingly  .and  willfully  made  as  an  induce- 
ment to  the  contract.  Such  representations 
must  be  shown  to  have  been  the  reason  for 
making  the  contract,  and  that  they  were  rea- 
sonably relied  upon  by  the  other  party.  May 
v.  Loomls,  140  N.  C.  352,  52  S.  E.  728.  In 
this  often-cited  case  Mr.  Justice  Hoke  lays 


down  these  principles  and  quotes  abundant 
authority  sustaining  them.  Applying  them 
in  this  case,  we  find  no  evidence  at  all  suffi- 
cient to  sustain  the  allegations  of  the  answer 
or  the  findings  of  the  jury. 

The  plaintiff  told  the  purchasers  that  he 
did  not  know  the  boundaries.  He  told  them 
that  Sam  Jones,  the  negro,  was  familiar 
with  the  lines.  There  is  not  a  scintilla  of 
evidence  that  this  statement  was  made  to  de- 
ceive. All  the  evidence  shows  that  plaintiff 
was  sick,  and  in  sending  the  negro  with  the 
purchasers  he  acted  in  good  faith.  The  ditch 
did  constitute  a  part  of  the  boundary  at  one 
point,  and  there  is  no  evidence  that  the 
negro  Jones  acted  with  any  fraudulent  pur- 
pose when  he  said,  "This  ditch  marks  the 
line."  That  he  made  a  mistake  is  not 
sufficient  Erroneous  statements  made  by 
the  vendor  in  the  sale  of  land  as  to  the  lo- 
cation of  a  boundary  are  not  sufficient,  stand- 
ing alone,  to  impeach  the  transaction  for 
fraud.  We  think  that  Gatlin  v.  Harrell, 
108  N.  0.  467,  18  S.  E.  190,  lays  down  the 
proper  rule  for  cases  of  this  kind.  The  facts 
in  that  case  are  practically  the  same  as  those 
in  the  case  at  bar.  There  the  vendor  pointed 
out  the  corners  and  lines  on  several  occa- 
sions, and  it  turned  out  that  these  bound- 
aries were  not  the  correct  ones,  and  the 
opinion,  after  referring  to  the  fact  that  the 
court  below  had  granted  a  nonsuit  on  the 
facts,  said:  "We  think  the  suggestion  of 
the  court  was  well  founded.  The  whole  of 
the  evidence,  accepted  as  true,  did  not  in 
any  reasonable  view  of  it  prove  the  alleged 
fraud  and  deceit  The  proof  was  that  the 
defendants  pointed  out  to  the  plaintiff  cer- 
tain corners  and  line  trees  of  the  tract  so 
sold,  and  that  these,  or  some  of  them,  were 
not  the  true  ones;  but  there  Is  nothing  to 
prove  that  the  defendants  knew  that  they 
were  not  the  true  ones,  nor  that  they  fraudu- 
lently intended  to  mislead,  deceive,  and  get 
advantage  of  the  feme  plaintiff.  The  proof, 
further,  was  that  the  defendants  said  the 
tract  had  been  surveyed  and  contained  115 
acres.  There  was  nothing  to  prove  that  it 
had  not  been  surveyed,  or  that  it  did  not 
contain  that  quantity.  The  mere  fact  that 
the  defendants  pointed  out  corners  and  lines 
not  the  true  ones  could  not  of  itself  prove 
fraud  and  deceit,  especially  in  the  total  ab- 
sence of  proof  that  the  tract  conveyed  did 
not  contain  the  quantity  of  land  specified 
in  the  deed  as  containing  115  acres,  more 
or  less.  Indeed,  there  was  no  proof,  so  far 
as  it  appears,  as  to  the  quantity  of  land 
the  defendants  contracted  to  sell  to  the  feme 
plaintiff,  or  what  quantity  they  conveyed, 
otherwise  than  as  shown  by  the  deed  put  In 
evidence.  There  was  no  proof  to  sustain  the 
material  allegations  of  the  complaint  In 
the  absence  of  such  proof,  it  is  obvious  the 
plaintiffs  could  not  recover,  and  the  court 
hence  properly  intimated  that  they  could 
not  There  must  be  probata  as  well  as  al- 
legata." 
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In  our  case  there  was  nothing  said  or  done 
to  willfully  mislead  the  purchasers,  nor  was 
artifice  used  to  prevent  a  full  Inquiry.  The 
purchasers  remained  at  the  property  sev- 
eral days  and  satisfied  themselves.  They 
were  told  by  the  vendor  that  he  did  not 
know  the  boundaries,  and  all  the  vendor  did 
was  to  give  them  what  means  he  had  at 
hand  to  aid  them.  He  sent  a  colored  man  to 
show  the  boundaries,  and,  so  far  as  it  ap- 
pears, thought  the  colored  man  knew  the 
boundaries.  It  turns  out  that  the  ditch 
was  actually  at  the  true  boundary  In  one 
place,  and  it  was  not  a  great  mistake  for 
the  colored  man  to  have  assumed  that  this 
large  ditch,  starting  at  the  boundary  and 
running  a  long  distance,  was  the  real  bound- 
ary. 

Being  swamp  land,  with  the  necessity  for 
boats,  to  cruise  in  it,  there  was  much  less 
opportunity  for  any  one  to  be  familiar  with 
the  true  lines.  Again,  the  evidence  discloses 
that  the  lines  were  well  marked  and  cut,  and 
a  little  investigation  on  the  part  of  the 
purchasers  would  have  acquainted  them  with 
the  true  boundaries.  If  purchasers  make 
mistakes  and  suffer  loss  by  reason  of  such 
a  state  of  facts  as  is  disclosed  here,  it  must 
be  attributed  to  their  own  lack  of  proper 
and  diligent  inquiry,  and  they  should  not  be 
heard  to  say,  years  afterwards,  that  they 
were  fraudulently  induced  to  make  the  pur- 
chase. Moreover,  the  evidence  here  does  not 
show  sufficiently  that  the  defendants  pur- 
chased this  large  tract  of  land,  relying  up- 
on the  testimony  of  the  agent  Jackson  and 
the  negro  in  regard  to  this  particular  bound- 
ary. 

[3]  An  essential  element  of  actionable 
fraud  is  the  scienter  or  knowledge  of  the 
wrong  on  the  part  of  the  vendor.  Where  the 
representation  is  made  as  a  part  of  the 
warranty,  the  vendor  is  held  liable  for  his 
statement,  whether  he  knew  it  to  be  true  or 
not;  but,  where  the  action  is  for  fraud,  the 
burden  is  upon  the  party  setting  it  up  to 
prove  the  scienter.  This  distinction  is  well 
made  by  Chief  Justice  Pearson  in  Etheridge 
v.  Palin,  72  N.  C.  216,  and  is  well  supported 
by  numerous  authorities  in  this  and  other 
states.  This  court  said,  in  Tilghman  v. 
West,  43  N.  0.  183:  "Nor  can  fraud  exist 
where  the  intent  to  deceive  does  not  exist, 
for  it  is  emphatically  the  action  of  the  mind 
that  gives  it  existence.*1  And  in  Hamrick 
v.  Hogg,  12  N.  C.  350,  Judge  Henderson  says: 
"It  is  not  sufficient  that  the  representation 
be  false  In  point  of  fact;  the  defendant 
must  be  guilty  of  a  moral  falsehood.  The 
party  making  a  representation  must  know  or 
believe  it  to  be  false,  or,  what  is  .the  same 
thing,  have  no  reason  to  believe  it  to  be  un- 
true." The  action  for  fraud  and  deceit  rests 
in  the  intention  with  which  the  representa- 
tion is  made,  and  not  upon  the  representa- 
tions alone. 

This  doctrine  is  generally  held  by  all 
courts  in  this  country  and  in  England.    Ber- 


ry v.  Peak,  I*  R.  14  App.  Cas.  837;  Byard  v. 
Holmes,  34  N.  J.  Law,  296;  2  Kent,  Com. 
484;  Shackett  v.  Bickford,  74  N.  H.  57,  65 
Atl.  252,  7  L  B,  A.  (N.  S.)  646,  124  Am.  St 
Rep.  933.        * 

The  case  of  Shell  v.  Roseman,  155  N.  C.  90, 
71  S.  E.  86,  is  a  case  in  point  in  which  the 
evidence  of  intentional  deceit  is  clear  and 
full  as  pointed  out  by  Mr.  Justice  Allen  in 
the  opinion  of  the  court 

The  judgment  of  the  superior  court  is  re- 
versed upon  the  sixth,  seventh,  eighth,  and 
ninth  issues,  and  the  motion  of  plaintiff  to 
nonsuit  defendants  upon  that  counterclaim  is 
allowed.  Let  judgment  be  entered  in  the 
superior  court  for  plaintiff  in  accordance 
with  this  opinion,  to  wit,  for  $10,250,  with 
6  per  cent  interest  from  July  26,  1906,  on 
$10,000,  subject  to  a  credit  of  $2,055.35  bear- 
ing 6  per  cent  interest  from  January  1,  1908. 

Reversed. 

ALLEN,  J.  (dissenting).  On  the  23d  of 
August,  1902,  the  plaintiff  executed  a  deed 
to  the  defendant  Seip,  purporting  to  convey 
about  9,000  acres  of  land  for  $71,000,  in 
which  the  covenant  of  warranty  warranted 
"the  premises."  The  defendant  paid  all  of 
the  purchase  price  in  cash,  except  $38,500, 
for  which  he  executed  four  notes,  secured  by 
a  mortgage  on  the  land;  the  last  note  fall- 
ing due  on  the  25th  of  August,  1905,  and  be- 
ing for  $10,000.  The  defendant  paid  all  of 
said  notes  except  the  last  and  this  action 
is  for  the  purpose  of  enforcing  payment  of 
it  The  defendant  resists  payment  because 
he  contends  that  he  was  induced  to  buy  the 
land  upon  the  representation  that  1,000 
acres,  which  were  pointed  out,  were  embrac- 
ed in  the  purchase,  when  they  were,  in  fact, 
owned  by  another  person.  A' jury  has  re- 
turned a  verdict,  under  instructions  to  which 
there  is  no  exception,  finding  that  the  plain- 
tiff made  the  representation  in  the  sale  of 
the  land;  that  it  was  false  and  fraudulent; 
that  it  was  relied  on  by  the  defendant ;  that 
it  was  calculated  to  deceive  him  and  did  so ; 
and  that  the  defendant  has  been  damaged 
thereby  to  the  amount  of  $10,000,  with  in- 
terest thereon  from  August  23,  1902,  and 
this  court  sets  the  verdict  aside  upon  the 
ground  that  there  was  no  evidence  to  sup- 
port the  verdict. 

I  cannot  concur  in  the  conclusion  reached, 
and  think  a  careful  reading  of  the  evidence 
shows  that  every  element  entering  Into  a 
fraudulent  transaction  was  fully  proven.  It 
must  be  remembered  that  the  plaintiff  in- 
stituted this  action,  and  that  he  is  invoking 
the  equitable  jurisdiction  of  the  court  to 
enable  him  to  foreclose  a  mortgage.  If  the 
verdict  of  the  Jury  is  supported  by  evidence, 
the  plaintiff  has  falsely  represented  1,000 
acres  of  land,  which  he  did  not  own,  to  be 
within  the  boundaries  of  the  deed  he  made 
to  the  defendant;  the  defendant  relied  on 
the  representation,  which  was  calculated  to 
deceive  and  did  deceive,  and  the  plaintiff  is 
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now  asking  a  court  of  equity  to  foreclose  a 
mortgage  given  to  secure  a  note,  which  is 
made  up  of  the  purchase  price  of  the  1,000 
acres.  I  say  it  is  so  made  up  because  the 
rest  of  the  purchase  price  has  been  paid, 
and  the  jury  has,  in  effect,  found  that  the 
1,000  acres  is  worth  $10,000.  If  the  law  will 
permit  the  plaintiff  to  recover  under  such 
circumstances,  we  must  reject  the  statement 
that  "law  is  the  manifestation  of  the  con- 
science of  the  commonwealth."  I  think,  test- 
ed  by  the  rules  of  the  common  law,  or  by 
equitable  principles,  the  plaintiff  must  make 
good  his  representation. 

Suppose  we  consider  the  evidence  in  the 
strongest  light  against  the  defendant,  and 
require  him  to  furnish  evidence  of  fraudu- 
lent conduct  upon  the  part  of  the  plaintiff 
and  actual  knowledge  that  the  representa- 
tion was  false.  If  there  is  evidence  of  these 
facts;  the  verdict  cannot  be  disturbed  under 
the  rules  laid  down  in  the  opinion  of  the 
court 

(1)  The  plaintiff  was  the  owner  of  the 
land  and  was  selling  it  The  fair  inference 
is  that  he  investigated  the  boundaries  before 
he  bought 

(2)  The  land  had  been  surveyed  before  he 
bought  and  the  line  plainly  marked.  Is  It 
not  legitimate  to  argue  that  he  knew  these 
facts? 

(3)  The  agent  of  the  defendant  who  was 
examining  the  land,  was  a  nonresident  and 
had  never  been  on  the  land  before.  He  was 
therefore  easily  misled  as  to  the  boundary. 

(4)  He  asked  the  plaintiff  to  furnish  some 
one  who  could  point  out  the  boundaries. 

(5)  The  plaintiff  sent  for  Sam  Jones,  a 
negro,  who  was  his  employe*  and  lived  on 
the  land,  and  said  he  was  familiar  with  the 
lines,  and  would  go  with  them  and  point 
them  out 

(6)  Sam  Jones  and  a  Mr.  Jackson,  who 
was  the  agent  of  the  plaintiff  in  making  the 
sale,  went  with  the  agent  of  the  defendant 
and  when  they  reached  a  certain  ditch,  both 
said,  "We  are  now  on  the  Tarault  land." 

(7)  They  were  not  on  the  Tarault  land 
when  they  reached  the  ditch,  and  there  were 
in  fact  1,000  acres  between  the  ditch  and 
the  line  of  the  Tarault  land,  belonging  to  an- 
other person. 

(8)  The  defendant's  agent  relied  on  the 
representation. 

Mr.  Jackson,  the  agent  of  the  plaintiff  to 
make  the  sale,  testified,  among  other  things: 
"I  live  in  Norfolk,  and  am  a  dealer  in  tim- 
ber and  mineral  lands,  and  in  the  sale  of 
the  property  from  Tarault  to  Seip  I  acted 
in  the  capacity  of  broker,  and  sold  the  same 
upon  a  percentage  agreement  to  be  paid  by 
Mr.  Tarault  I  accompanied  Mr.  Seip's  rep- 
resentatives, Messrs.  Hosier  and  Lukens, 
from  Norfolk,  about  the  5th  or  6th  of  Au- 
gust, 1902.  Mr.  Tarault  furnished  us  a  col- 
ored man  as  a  guide  to  show  us  the  timber 
land.    In  crossing  a  well-marked  ditch,  we 


took  it  for  granted  that  that  was  the  line, 
as  I  so  understood  it.  It  was  understood  by 
all  of  us  that  we  were  on  Mr.  Tarault* s  land 
after  we  crossed  a  well-marked  ditch.  I  do 
not  remember  who  stated  this  ditch  to  be 
the  line,  whether  the  colored  man  or  myself. 
I  had  been  informed  before  that  the  ditch 
was  the  line.  In  discussing  the  land,  we  all 
talked  of  it  as  being  Tarault's  property.  I 
think  this  was  Lukens*  and  Hosier's  first 
trip  to  North  Carolina,  and  the  first  time  on 
that  property,  and  I  should  say  that  they 
had  no  knowledge  of  where  the  line  was, 
and  no  other  information,  except  such  as 
they  got  from  the  colored  man  sent  by  Mr. 
Tarault  and  myself.  The  colored  man  stated 
that  it  was  Mr.  Tarault's  land  and  timber 
after  they  got  across  the  bridge  and  into  the 
timber.  I  am  unable  to  say  whether  the 
colored  man  or  myself  made  the  statement 
that  the  ditch  was  the  line,  or  very  near  the 
line  of  the  Tarault  land ;  but  I  recall  clear- 
ly that  the  property  near  the  ditch  or  short- 
ly beyond  the  ditch  was  represented  as  Mr. 
Tarault's  land.  My  recollection  Is  very  clear 
as  to  this  ditch  being  considered  the  line, 
and  we  all  took  for  granted  that  it  was.1' 

(9)  The  agent  reported  to  the  defendant 
and  this  was  the  basis  of  his  purchase. 

(10)  Sam  Jones  was  not  produced  as  a 
witness  by  the  plaintiff,  and  his  absence  was 
not  accounted  for. 

(11)  The  plaintiff  was  examined  as  a  wit- 
ness and  denied  sending  any  one  to  point 
out  the  lines. 

(12)  He  conveyed  land  inside  the  bound- 
aries of  the  deed,  which  he  did  not  own,  and 
when  sued  on  his  warranty,  tried  to  evade 
liability  by  saying  he  warranted  the  "prem- 
ises" and  not  the  title. 

No  statement  I  have  made  in  this  enumer- 
ation can  be  disputed,  and  I  think  I  have 
seen  men  convicted  of  high  crimes,  involving 
guilty  knowledge,  on  less.  And  why  should 
a  court  be  astute  to  find  a  way  to  relieve 
the  plaintiff?  No  one  questions  the  fact 
that  the  representation  was  made,  and  that 
it  was  false.  The  defendant's  agents  swear 
they  relied  on  it  in  making  the  trade, 
and  when  the  trade  was  consummated,  the 
plaintiff  received  pay  for  1,000  acres  of  land 
he  did  not  own,  by  reason  of  the  false  rep- 
resentation. 

In  the  opinion  of  the  court  it  is  suggested 
that  the  defendant  was  negligent  in  not  hav- 
ing the  land  surveyed,  and  that  he  ought  not 
to  be  permitted  to  say,  after  the  lapse  of 
four  or  five  years,  that  he  was  deceived. 

The  first  suggestion  is  met  by  what  is  said 
in  Walsh  v.  Hall,  66  N.  C.  241:  "The  trans- 
action was  like  hundreds  of  others  in  the 
country,  which  are  entirely  fair  and  honest 
and  we  do  not  regard  the  want  of  a  survey 
as  laches  on  the  part  of  the  defendant  A 
large  majority  of  the  sales  of  land  in  the 
state  are  completed  by  the  delivery  of  a 
deed  copied  from  some  previous  deed,  and 
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surveys  are  not  generally  made  unless  there 
is  some  dispute  about  the  boundaries. 
Where  the  grantor  has  been  in  the  posses- 
sion of  land  for  a  number  of  years,  exercis- 
ing acts  of  ownership,  his  positive  assertion 
as  to  location  may  be  reasonably  relied  upon 
without  a  survey."  And  the  second  by  the 
evidence. 

H.  C.  Hosier,  an  agent  of  the  defendant 
and  in  charge  of  the  land,  testified:  "I  nev- 
er knew  Mr.  Willey  claimed  the  land  until 
I  got  the  skldder  in  there  and  began  to  cut 
the  timber.  Don't  remember  the  date,  but 
it  was  four  or  five  years  after  we  got  the 
deed,  and  somewhere  about  the  year  1906/' 

Mr.  Willey  was  the  owner  of  the  1,000 
acres,  and  this  action  was  commenced  in 
1906. 

Again,  the  court  says  the  evidence  does 
not  show  sufficiently  that  the  representation 
was  relied  on. 

H.  O.  Hosier  testified:  "When  Mr.  Jack- 
son and  the  colored  man  pointed  out  to  me 
the  ditch  as  the  Tarault  line,  I  firmly  be- 
lieved it  was  the  line,  and  did  not  know 
anything  else  until  Mr.  Willey  told  us  to  get 
off.  I  had  no  other  information  about  the 
line,  and  Mr.  Tarault  knew  that  I  had  no 
other  information,  for  this  was  my  first  trip 
to  North  Carolina.  The  value  of  the  land 
we  purchased,  running  to  the  Abbott  line, 
was  from  $10,000  to  $15,000  less  than  if  we 
had  gotten  the  land  shown  us." 

A.  B.  Lukens,  another  agent  of  defend- 
ant, who  was  on  the  land  when  the  represen- 
tation was  made,  testified:  "Mr.  Jackson 
asked  Mr.  Tarault  for  some  one  to  show  us 
the  southern  boundary  of  the  lands.  Mr. 
Tarault  sent  for  the  negro,  Sam  Jones,  who 
lived  on  his  place.  Tarault  said  he  was 
familiar  with  those  lines.  We  crossed  a 
ditch  from  four  to  six  feet  In  width.  Mr. 
Jackson  said,  'We  are  now  on  the  Tarault 
property,'  and  the  negro  gave  us  to  under- 
stand that  the  ditch  was  Mr.  Tarault's  line. 
We  accepted  that  ditch  as  the  southern 
boundary  of  that  land.  We  reported  to  Mr. 
Seip  our  examination  of  the  matter.  Mr. 
Jackson  knew  that  Mr.  Seip  would  be  asso- 
ciated with  us  if  we  found  the  proposition 
to  interest  us.  It  was  understood  that  Mr. 
Seip  should  come  down  and  close  up  the 
transaction,  take  deeds,  etc.  Mr.  Seip  took 
a  deed  on  our  report,  and  turned  it  over  to 
us,  and  it  was  recorded.  Mr.  Tarault  went 
with  us  on  the  cultivated  land,  but  not  on 
the  timbered  land.  He  was  greatly  troubled 
with  asthma  at  the  time.  We  reported  to 
Mr.  John  Seip  the  investigation  of  the  land 
as  set  out  in  his  evidence,  and  Mr.  Seip 
bought  upon  that  report,  and  we  made  the 
report  for  him  upon  the  representation  of 
the  lands  as  made  to  us." 

The  evidence  of  Jackson,  agent  of  the 
plaintiff,  which  has  been  referred  to,  shows 
clearly  that  the  agents  of  the  defendant  re- 
lied on  the  representation. 

I  do  not  question  the  ruling  in  Gatlin  v. 


f  Harrell,  108  N.  C.  487,  IS  S.  E.  190,  which 
is  said  In  the  opinion  to  lay  down  the  prop- 
er rule  for  cases  of  this  kind;  but  I  re- 
spectfully Insist  that  it  has  no  bearing  on 
the  question  before  us.  In  the  Gatlin  Case, 
the  representation  was  that  the  land  had 
been  surveyed,  and  contained  115  acres,  and 
the  action  was  dismissed  because  there  was 
no  evidence  that  the  land  had  not  been  sur- 
veyed and  did  not  contain  115  acres,  while 
in  our  case  it  is  not  denied  that  the  repre- 
sentation was  false.  If,  therefore,  the  strict 
rules  of  the  common  law  are  to  be  applied, 
and  the  defendant  is  required  to  prove  ac- 
tual knowledge,  I  think  he  has  come  up  to 
the  full  measure  of  the  law. 

The  case  is  not,  however,  at  law,  but  in 
equity,  where  the  maxims  prevail  that,  "He 
who  seeks  equity  must  do  equity,"  and,  "He 
who  comes  into  equity  must  come  with  clean 
hands,"  which  are  illustrative  of  the  principle 
that  nothing  can  call  forth  a  court  of  equity 
into  activity  but  conscience  and  good  faith. 

Mr.  Pomeroy,  in  his  work  on  Equity  Ju- 
risprudence, after  stating  that  no  representa- 
tion is  fraudulent  at  law,  unless  it  is  made 
with  actual  knowledge  of  its  falsity,  or  un- 
der such  circumstances  that  the  law  must 
necessarily  impute  such  knowledge  to  the 
party  when  he  makes  it,  points  out  that  the 
rule  is  different  in  equity.  He  says  (section 
885):  "It  is  fully  settled  by  the  ablest  courts, 
English  and  American,  that  there  may  be 
actual  fraud — not  merely  constructive  fraud 
— in  equity,  without  any  feature  or  incident 
of  moral  culpability;  that  the  actual  fraud 
consisting  of  misrepresentation  is  not  neces- 
sarily Immoral.  A  person  making  an  untrue 
statement,  without  knowing  or  believing  it 
to  be  untrue,  and  without  any  intent  to  de- 
ceive, may  be  chargeable  with  actual  fraud 
in  equity."  And  again,  in  section  886:  "If 
a  person  makes  an  untrue  statement,  and 
has  at  the  time  no  knowledge  of  its  truth, 
and  even  has  no  belief  in  its  truth,  he  is 
chargeable  with  fraud  in  equity  as  well  as 
In  law.  Making  a  statement  which  the  par- 
ty does  not  believe  to  be  true  is  only  slight- 
ly removed  in  culpability  from  the  making 
a  statement  which  the  party  knows  to  be 
false."  And  in  section  887:  "It  is  settled 
in  equity  by  an  overwhelming  array  of  au- 
thority that  where  a  person  makes  a  state- 
ment of  fact,  which  is  actually  untrue,  and 
he  has  at  the  time  no  knowledge  whatever 
of  the  matter,  he  is  chargeable  with  fraud, 
and  his  claim  to  have  believed  in  the  truth 
of  his  statement  cannot  be  regarded  as  at 
all  material.  The  definite  assertion  of  some- 
thing which  is  untrue,  concerning  which  the 
party  has  no  knowledge  at  all,  is  tantamount 
in  Its  effect  to  the  assertion  of  something 
which  the  party  knows  to  be  untrue."  And 
in  section  888:  "Finally,  if  a  statement  of 
fact,  actually  untrue,  is  made  by  a  person 
who  honestly  believes  it  to  be  true,  but  un- 
der such  circumstances  that  the  duty  of 
knowing  the  truth  rests  upon  him,  which,  if 
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fulfilled,  would  have  prevented  him  from 
making  the  statement,  such  misrepresenta- 
tion may  be  fraudulent  in  equity,  and  the 
person  answerable  as  for  fraud;  forgetful- 
ness,  ignorance,  mistake,  cannot  avail  to 
overcome  the  pre-existing  duty  of  knowing 
and  telling  the  truth."  And  in  section  880: 
"If,  therefore,  a  representation  made  prior 
to  the  transaction,  and  directly  relating  to 
it,  is  of  such  a  character  that  it  would  nat- 
urally and  reasonably  induce,  or  tend  to  in- 
duce, any  ordinary  person  to  act  upon  it, 
and  enter  into  the  contract  or  engage  in  the 
transaction,  and  is  in  fact  followed  by  such 
action  on  the  part  of  the  other  person,  then 
It  will  be  presumed  that  it  was  made  for 
the  purpose  and  with  the  design  of  inducing 
that  person  to  do  what  he  has*  done;  that  is, 
to  enter  into  the  agreement  or  engage  in  the 
transaction.  The  design  will  be  inferred 
from  the  natural  and  necessary  conse- 
quences." 

Justice  Hoke,  speaking  for  the  court,  rec- 
ognizes this  doctrine  in  Modlin  v.  Railroad, 
145  N.  C.  226,  68  S.  E.  1075,  as  to  the  effect 
upon  the  principal  of  the  false  representa- 
tions of  an  agent,  and  says:  "It  is  well  es- 
tablished that  one  who  intentionally  and 
positively  asserts  a  fact  to  be  true  of  his 
own  knowledge,  when  he  does  not  know 
whether  It  is  true  or  false,  is  as  culpable,  In 
case  another  is  thereby  misled  or  injured,  as 
one  who  makes  an  assertion  which  he  knows 
to  be  untrue."  And  again,  in  Whitehurst  v. 
Insurance  Co.,  149  N.  C.  276,  62  S.  E.  1068: 
"And  it  is  not  always  required,  for  the  es- 
tablishment of  actionable  fraud,  that  a  false 
representation  should  be  knowingly  made. 
It  is  well  recognized  with  us  that,  under 
certain  conditions  and  circumstances,  if  a 
party  to  a  bargain  avers  the  existence  of  a 
material  fact  recklessly,  or  affirms  its  exist- 
ence positively,  when  he  is  consciously  ig- 
norant whether  it  is  true  or  false,  he  may 
be  held  responsible  for  a  falsehood;  and 
this  doctrine  is  especially  applicable  when 
the  parties  to  a  bargain  are  not  upon  equal 
terms  with  reference  to  the  representation, 
the  one,  for  instance,  being  under  a  duty 
to  investigate,  and  in  a  position  to  know  the 
truth,  and  the  other  relying  and  having  rea- 
sonable ground  to  rely  upon  the  statements 
as  importing  verity." 

Applying  these  principles,  I  think  it  clear 
that  there  was  some  evidence  to  be  submit- 
ted to  the  jury. 

Under  the  principles  announced  by  Mr. 
Pomeroy,  the  representations  are  presumed 
to  have  been  made  with  the  purpose  of  hav- 
ing them  acted  on,  and  it  is  not  necessary 
to  show  actual  knowledge  of  falsity.  The 
representations  are  fraudulent  if  made  reck- 
lessly and  without  knowledge  as  to  whether 
they  are  true  or  false,  and  in  our  case  1,000 
seres  were  represented  to  belong  to  the  plain- 
tiff which  he  did  not  own,  and  the  represen- 
tations were  made  by  the  plaintiff,  whose 
duty  it  was  to  know,  to  a  stranger.    Fraud 


in  equity  has  a  wider  significance  than  it 
has  at  law,  and  If  it  cannot  be  proVen  by 
circumstances,  the  courts  will  be  powerless 
to  trace  It  or  remedy  its  wrongs. 

Mr.  Bispham  says  (section  197):  "From 
the  earliest  times  down  to  the  present  day, 
the  wrongs  inflicted  by  covin  (to  use  the 
ancient  term)  have  appealed  with  peculiar 
force  to  the  conscience  of  chancellors;  and 
probably  no  field  of  remedial  law  has  more 
extended  boundaries,  or  has  yielded  more 
substantial  fruits  of  justice,  than  that  which, 
in  equity  jurisprudence,  is  embraced  under 
the  title  of  fraud.  •  •  •  The  courts  of 
equity  have  always  avoided  circumscribing 
the  area  of  their  jurisdiction  in  such  cases 
by  precise  boundaries,  lest  some  new  artifice, 
not  thought  of  before,  might  enable  a  wrong- 
doer to  escape  from  the  power  of  equitable 
redress.  .  'The  court,'  said  Lord  Chancellor 
Hardwlcke,  in  Lawley  v.  Hooper,  decided  in 
1745,  Very  wisely  hath  never  laid  down  any 
general  rule  beyond  which  it  will  not  go, 
lest  other  means  for  avoiding  the  equity  of 
the  court  should  be  found  out* " 

There  is  another  principle,  recognized 
many  times  in  this  court  and  in  other  juris- 
dictions, upon  which  I  think  the  judgment 
ought  to  be  affirmed,  and  that  is  ''that  where 
one  of  two  persons  must  suffer  loss  by  the 
fraud  or  misconduct  .of  a  third  person,  he 
who  first  reposes  the  confidence  or  by  his 
negligent  conduct  made  it  possible  for  the 
loss  to  occur  must  bear  the  loss."  Railroad 
v.  Kitchln,  91  N.  O.  44;  Railroad  v.  Barnes, 
104  N.  G.  27,  10  S.  B.  83;  Medlin  v.  Buford, 
115  N.  G.  272,  20  S.  B.  463;  Rollins  v.  Ebbs, 
138  N.  O.  145,  50  S.  B.  577;  Bank  v.  Oil 
Mills,  150  N.  G.  722,  64  S.  B.  885;  Bowers 
v.  L.  Co.,  152  N.  C.  607,  68  S.  B  19. 

In  the  Medlin  Gase,  Shepherd,  G.  J.,  says: 
"It  is  a  general  and  just  rule  that  when  a 
loss  has  happened  which  must  fall  on  one  of 
two  innocent  persons,  it  shall  be  borne  by 
him  who  is  the  occasion  of  the  loss,  even 
without  any  positive  fault  committed  by  him, 
but  more  especially  if  there  has  been  any 
carelessness  on  his  part  which  caused  or  con- 
tributed to  the  misfortune." 

In  the  Rollins  Gase,  Justice  Hoke  applies 
the  doctrine  to  the  law  of  agency,  and  quotes 
with  approval  from  2  Gyc.  159,  that:  "  This 
rule  is  founded  not  only  upon  that  principle 
of  general  jurisprudence  which  casts  the 
loss,  when  one  of  the  two  equally  innocent 
persons  must  suffer,  upon  him  who  has  put 
it  in  the  power  of  another  to  do  the  Injury, 
but  also  upon  that  rule  of  the  law  of  agen- 
cies which  makes  the  principal  liable  for  the 
acts  of  his  agent,  notwithstanding  the  pri- 
vate instructions  of  the  principal  have  been 
disregarded,  when  he  has  held  that  the  agent 
had  a  position  of  more  enlarged  authority/ 
This  principle  finds  support  in  well-consider- 
ed adjudications  In  this  state  and  elsewhere. 
Gwyn  v.  Patterson,  72  N.  G.  189;  Railroad 
v.  Kitchln,  91  N.'  C.  89;  Humphreys  v.  Finch. 
97  N.  O.  308  [1  S.  B.  870, 2  Am.  St  Rep.  293]." 
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And  In  the  Bowers  Case,  Justice  Walker, 
after  saying  that  whenever  one  of  two  in- 
nocent persons  must  suffer  by  the  act  of  a 
third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  sustain  it,  quotes 
Lord  Holt  as  follows:  "For  as  somebody 
must  be  a  loser  by  this  deceit,  it  is  more  rea- 
sonable that  he  who  employs  and  puts  a 
trust  and  confidence  in  the  deceiver  should 
be  the  loser,  than  a  stranger." 

Apply  this  principle  to  the  facts:  The 
plaintiff  lived,  on  the  land  he  was  selling,  and 
the  defendant  knew  nothing  of  the  bounda- 
ries. The  defendant's  agent  asked  the  plain- 
tiff to  furnish  some  one  who  could  point  out 
the  lines.  The  plaintiff  selected  Sam  Jones 
and  said  he  was  familiar  with  the  lines. 
Jones  went  with  the  defendant's  agent  and 
made  a  false  representation  as  to  the  boun- 
dary, which  was  relied  on,  causing  damage. 
Who  ought  to  bear  the  loss?  In  my  opinion, 
the  law  answers,  the  plaintiff,  Tarault,  who 
first  reposed  confidence  In  Jones,  although  he 
may  have  intended  no  wrong. 


(158  N.  C.  351) 

LITTLE  v,  COLWELL. 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

Insurance  (§  776*)—  Fraternal  Insurance 
—Beneficiabies—1 'Legal  Dependent." 
A  member  of  a  fraternal  insurance  order, 
who  dies  leaving  only  brothers  and  sisters  and 
nieces  and  nephew*  not  living  with  him,  dies 
without  "legal  dependents,"  within  the  certifi- 
cate of  membership,  providing  for  payment  to 
legal  dependents,  and  his  administrator  is  en- 
titled to  the  fund  for  the  payment  of  debts 
and  distribution  in  due  course  of  administra- 
tion; the  words  "legal  dependents"  meaning 
those  relying  on  the  member  for  support  (cit- 
ing 2  Words  &  Phrases,  pp.  Id91,  1992). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1942,  1943;    Dec.  Dig.  §  776.*] 

Appeal  from  Superior  Court,  New  Han- 
over County;  Cllne,  Judge. 

Action  by  Joseph  W.  Little,  administrator 
of  D.  T.  McCulloch,  against  H.  W.  Colwell. 
From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

Rountree  &  Carr,  for  appellant 

BROWN,  J.  The  only  assignment  of  error 
relates  to  the  correctness  of  the  following 
ruling  of  the  judge:  Second.  That  the  funds 
received  from  the  Junior  Order  of  United 
American  Mechanics  are  hereby  declared  to 
be  assets  in  the  hands  of  the  administrator 
for  the  payment  of  debts  of  D.  T.  McCulloch, 
and  the  court  finds  as  a  fact,  on  the  admis- 
sion of  all  parties,  that  the  deceased  was  a 
bachelor  and  died  without  leaving  children, 
or  any  relative  living  with  him,  but  did  have 
brothers,  sisters,  and  nephews  and  nieces, 
whom  the  court  holds  not  "legal  dependents" 
under  the  terms  of  the  certificate  offered  in 


evidence,  it  appears  that  the  membership 
certificate  in  the  Junior  Order  of  United 
American  Mechanics  provides  that  any  bene- 
fit accruing  thereunder  shall  be  payable  to 
the  legal  dependents  of  the  deceased.  The 
benefit  for  $500  was  paid  over  to  the  ad- 
ministrator by  the  Junior  Order  of  United 
American  Mechanics,  with  the  understand- 
ing that  it  was  to  be  distributed  as  provided 
by  law,  and  the  administrator  desires  to  dis- 
burse it  among  creditors,  or  among  the  broth- 
ers and  sisters  and  nephews  and  nieces  of 
the  deceased,  as  the  court  may  hold  is  proper. 
Upon  the  findings  of  fact,  we  agree  with 
the  court  below  that  the  deceased  died  leav- 
ing no  "legal  dependents"  within  the  mean- 
ing of  the  certificate  of  membership.  His 
brothers  and  sisters  did  not  live  with  him, 
and,  for  aught  that  appears,  were  in  no 
legal  sense  dependent  upon  him,  any  more 
than  he  was  dependent  upon  them.  While 
the  meaning  of  the  term  "legal  dependent" 
has  not  been  defined  in  any  case  before  this 
court,  we  have  abundant  authority  from  oth- 
er courts,  as  well  as  text-writers,  in  support 
of  our  decision.  Webster's  Dictionary  defines 
the  word  "dependent"  primarily  to  mean 
"one  who  depends;  one  who  is  sustained  by 
another,  or  who  relies  on  another  for  sup- 
port or  favor."  In  Keener  v.  Grand  Lodge, 
38  Mo*  App.  543,  the  "legal  dependents"  of 
a  person  were  restricted  to  those  whom  he 
was  legally  bound  to  support  Upon  this 
theory  a  mistress  is  held  not  to  be  a  legal 
dependent  and  the  same  as  to  servants  and 
retainers.  Keener  v.  Grand  Lodge,  supra; 
West  v.  Lodge,  14  Tex.  Civ.  App.  471,  37  8. 
W.  966.  In  a  Wisconsin  case  the  Supreme 
Court  defined  the  word  "dependent"  as  fol- 
lows: "We  think  the  true  meaning  of  the 
word  'dependent*  in  this  connection,  means 
some  person,  or  persons,  dependent  for  sup- 
port in  some  way  upon  the  deceased."  Bal- 
lou  v.  Gile,  50  Wis.  614,  7  N.  W.  561.  Mr. 
Bacon,  in  his  work  on  Benefit  Societies,  aft- 
er reviewing  the  cases,  says :  "We  are  forc- 
ed to  the  conclusion  that  they  limit  the  term 
'dependents'  to  those  who  reasonably  rely 
upon  another  for  subsistence,  nourishment, 
and  support"  In  Massachusetts  it  is  held  a 
mother  not  living  with  her  son,  and  not  re- 
lying on  him  for  support  is  not  a  legal  de- 
pendent McCarthy  v.  New  England  Order, 
153  Mass.  314,  26  N.  E.  866,  11  L.  R.  A.  144, 
25  Am.  St  Rep.  637,  and  the  same  ruling  as 
to  a  brother  is  made  in  Supreme  Council  v. 
Smith,  45  N.  J.  Eq.  466,  17  Atl.  770.  In 
Supreme  Council  v.  Perry,  140  Mass.  580, 
5  N.  B.  634,  it  is  held  that  a  sister  (nothing 
else  appearing)  is  not  a  legal  dependent  In 
3  Eng.  &  Am.  Ency.  969,  it  is  said:  "In  pass- 
ing upon  the  designation  of  'dependents/  the 
courts  have  generally  construed  it  strictly, 
and  held  it  to  mean  those  relying  upon  the 
insured  for  support"    In  2  Words  &  Phras- 
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es,  1991,  1992,  many  cases  are  cited,  and 
quoted  from  at  length,  sustaining  this  def- 
inition of  the  term. 

As  there  are  no  "legal  dependents,"  it  fol- 
lows that  the  administrator  is  entitled  to 
the  fund  to  be  applied  to  the  debts  of  the 
deceased,  if  any,  and  otherwise  distributed 
In  due  course  of  administration* 

Affirmed* 


(168  N.  C.  384) 

BURRUS    T.    WITCOVBR. 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  Gaming   (J  2*)  —  Validity  —  What  IiAW 
Governs— Gaming  Contract. 

A  contract,  if  a  gaming  contract,  condemn- 
ed by  the  laws  of  the  state,  will  not  be  en- 
forced by  its  courts,  even  if  valid  In  the  state 
where  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  |  2;   Dec  Dig.  |  2.*] 

2.  Gaming    (§  19*)— Recovery  on   Draft— 
Illegality. 

Recovery  cannot  be  had  on  a  draft  drawn 
by  G.  in  favor  of  plaintiff  and  accepted  by  de- 
fendant; it  being  drawn  to  enable  G.  to  fur- 
nish margins  for  gambling  contracts  with 
plaintiff,  and  the  only  consideration  for  its  ac- 
ceptance being  the  enabling  of  G.  to  continue 
his  illegal  transactions  with  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  ||  39-44;   Dec.  Dig.  §19.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Ferguson,  Judge. 

Action  by  W.  P.  Burrus  against  H.  .Wit- 
cover.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  is  an  action  to  recover  on  a  draft  for 
$800,  drawn  June  4,  1906,  at  Marlon,  S.  C, 
by  W.  A.  Godbold,  in  favor  of  Burrus  & 
Strakley,  and  accepted  by  the  defendant  Wit- 
cover.  The  defendant  set  up  as  a  defense 
that  the  consideration  for  his  acceptance 
was  a  gambling  contract  between  the  said 
Godbold  and  the  plaintiff  for  the  purchase 
of  cotton.  The  plaintiff  offered  evidence 
that  he  was  the  owner  of  the  draft,  and 
admitted  that  the  firm  of  Burrus  &  Strak- 
ley had  negotiated  a  number  of  contracts  for 
Godbold  for  the  purchase  of  cotton  on  mar- 
gin, known  as  "future  contracts,"  and  that 
the  draft,  which  is  the  basis  of  this  action, 
was  drawn  to  enable  the  said  Godbold  to 
furnish  margins  for  other  contracts,  or  to 
pay  a  debt  for  margins.  The  defendant  in- 
troduced a  certified  copy  of  the  law  of  South 
Carolina,  from  which  it  appears  that  con- 
tracts for  the  sale  of  cotton  and  other  things 
are  illegal,  when  it  Is  not  the  intention  of 
the  parties  to  deliver  the  property,  the  sub- 
ject of  the  contract,  and  for  settlements  to  be 
made  upon  the  basis  of  the  difference  In 
market  values;  and  the  plaintiff  said,  on 
his  examination,  that  he  did  not  commence 
his  action  in  South  Carolina,  because  he 
knew  he  could  not  collect  a  gambling  debt 


in  the  courts  of  that  state  Upon  these  ad- 
missions by  the  plaintiff,  his  honor  directed 
a  judgment  of  nonsuit  to  be  entered,  and 
the  plaintiff  excepted  and  appealed. 

Gulon  &  Gulon,  for  appellant  Abernethy 
&  Davis,  for  appellee. 

ALLEN,  J.  [1]  The  plaintiff  objected  to 
the  introduction  of  the  certified  copy  of  the 
laws  of  South  Carolina;  and,  while  we  think 
it  was  competent,  it  is  not,  in  our  opinion, 
material  to  the  decision  of  this  case,  as  our 
courts  would  not  aid  in  the  enforcement  of 
the  contract,  if  It  is  a  gaming  contract,,  al- 
though valid  in  South  Carolina.  Gooch  v. 
Faucett,  122  N.  C.  272,  29  S.  B.  362,  39  L.  R. 
A.  835 ;  Cannady  v.  Railroad,  143  N.  C.  443, 
55  S.  B.  836,  8  L.  R.  A.  (N.  S.)  939,  118  Am. 
St  Rep.  821. 

In  the  latter  case,  after  stating  that  ordi- 
narily matters  bearing  upon  the  execution, 
interpretation,  and  validity  of  a  contract 
are  determined  by  the  law  of  the  place 
where  it  is  made,  Justice  Connor  says:  ''The 
exceptions  to  the  general  rule  are  thus  stat- 
ed by  Mr.  Lawson,  the  editor  of  the  excel- 
lent and  exhaustive  article  on  Contracts,  in 
9  Qyc.  674:  'The  general  doctrine,  that  a 
contract  valid  where  it  is  made,  is  valid 
also  in  the  courts  of  any  other  country  or 
state,  when  it  is  sought  to  be  enforced,  even 
though,  had  it  been  in  the  latter  country  or 
state,  it  would  be  illegal,  and  hence  unen- 
forceable, is  subject  to  several  exceptions: 
(1)  When  the  contract  in  question  is  con- 
trary to  good  morals ;  (2)  when  the  state  of 
the  forum,  or  its  citizens,  would  be  injured 
by  the  enforcement  by  its  courts  of  con- 
tracts of  the  kind  in  question;  (3)  when  the 
contract  violates  the  positive  legislation  of 
the  state  of  the  forum — that  la,  is  contrary 
to  its  Constitution  or  statutes;  and  (4)  when 
the  contract  violates  the  public  policy  of  the 
state  of  the  forum.  These  exceptions  are 
grounded  on  the  principle  that  the  rule  of 
comity  is  not  a  right  of  any  state  or  country, 
but  Is  permitted  and  accepted  by  all  civilized 
communities  from  mutual  interest  and  con- 
venience, and  from  a  sense  of  the  inconven- 
ience which  would  otherwise  result  and 
from  moral  necessity  to  do  justice,  in  or- 
der that  justice  may  be  done  in  return/  " 

That  the  contract  between  Godbold  and 
the  plaintiff,  as  described  by  the  plaintiff, 
is  one  condemned  by  the  laws  of  this  state 
cannot  be  questioned  (Revisal  1905,  §§  1689, 
3823,  and  3824),  and  one  who  is  a  party  to 
such  a  contract  is  not  only  indictable,  but 
the  statute  says,  in  language  that  cannot  be 
misunderstood,  that  "no  action  shall  be 
maintained  in  any  court  to  enforce  any  such 
contract  whether  the  same  was  made  in  or 
out  of  the  state,  or  partly  in  and  partly 
out  of  this  state,  and  whether  made  by  the 
parties  thereto  by  themselves,  or  by  or 
through  their  agents,  immediately  or  medi- 
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ately;  nor  shall  any  party  to  any  such  con- 
tract, or  any  agent  of  any  such  party,  di- 
rectly or  remotely  connected  with  any  such 
contract  in  any  way  whatever  have  or  main- 
tain any  action  or  cause  of  action  on  ac- 
count of  any  money  or  other  thing  of  value 
paid  or  advanced  or  hypothecated  by  him 
or  them  in  connection  with  or  on  account  of 
such  contract  and  agency." 

[2]  It  would  seem  to  follow  necessarily 
that  the  plaintiff  cannot  maintain  his  ac- 
tion in  our  courts,  except  upon  the  ground 
that  the  defendant  was  not  a  party  to  the  il- 
legal contract,  and  that  he  is  bound  by  his 
acceptance.  The  difficulty  with  this  posi- 
tion is  that  both  the  plaintiff  and  the  de- 
fendant were  parties  to  the  contract,  and 
the  only  consideration  for  the  acceptance  of 
the  draft  by  the  defendant  was  to  enable 
Godbold  to  continue  his  illegal  transactions. 

The  exact  question  seems  to  have  been  de- 
cided in  England  in  1794,  in  Steers  v.  Lash- 
ley,  6  T.  R.  61,  which  was  approved  on  this 
point  in  Embrey  v.  Jemlson,  131  U.  S.  347, 
9  Sup.  Ct  776,  33.  L.  Ed.  172,  and  this  last 
case  was  cited  with  approval  by  our  court 
in  Garseed  v.  Sternberger,  135  N.  a  602, 
47  S.  E.  603. 

The  case  of  Steers  v.  Lashley,  supra,  "was 
an  action  on  a  bill  of  exchange  drawn  by 
Wilson  on  the  defendant,  and  indorsed  over 
by  the  former  to  the  plaintiff  after  it  had 
been  accepted  by  the  defendant  At  the 
trial  at  the  sittings  at  Westminster  before 
Lord  Kenyon,  It  appeared  that  the  defend- 
ant had  engaged  in  several  stockjobbing 
transactions  with  different  persons,  in  which 
Wilson  was  employed  as  his  broker,  and  had 
paid  the  differences  for  the  defendant  That, 
a  dispute  arising  between  Wilson  and  the  de- 
fendant respecting  the  amount  of  those  dif- 
ferences, the  matter  was  referred  to  the 
plaintiff  and  three  others,  who  awarded  £306, 
128.  6cL  to  be  due  from  the  defendant  to  Wil- 
son; for  £100  part  of  which  Wilson  drew 
the  bill,  on  which  the  action  was  brought." 
Lord  Kenyon  nonsuited  the  plaintiff,  being 
of  opinion  that  as  the  bill  grew  out  of  a 
stockjobbing  transaction,  which  was  known 
to  the  plaintiff,  he  could  not  recover  upon  it, 
and  in  delivering  his  opinion  he  said:  "If 
the  plaintiff  had  lent  this  money  to  the  de- 
fendant to  pay  the  differences,  and  had  aft- 
erwards received  the  bill  in  question  for 
that  sum,  then,  according  to  the  principle  es- 
tablished In  Petrie  v.  Hannay,  he  might 
have  recovered.  But  here  the  bill  on  which 
the  action  is  brought  was  given  for  these 
very  differences;  and  therefore  Wilson  him- 
self could  not  have  enforced  payment  of  it 
Then  the  security  was  indorsed  over  to  the 
plaintiff,  he  knowing  of  the  illegality  of  the 
contract  between  Wilson  and  the  defendant, 
for  he  was  the  arbitrator  to  settle  their  ac- 
counts;   and,  under  such  circumstances,  he 


cannot  be  permitted  to  recover  on  the  bill 
in  a  court  of  law." 

This  language  was  quoted  In  Embrey  v. 
Jemlson,  supra,  and  the  court  further  says 
in  that  case:  "While  there  are  authorities 
that  seem  to  support  the  position  taken  by 
the  defendant  in  error,  we  are  of  opinion 
that,  upon  principle,  the  original  payee  can- 
not maintain  an  action  on  a  note,  the  con- 
sideration of  which  is  money  advanced  by 
him  or  in  execution  of  a  contract  of  wager; 
he  being  a  party  to  that  contract,  or  hav- 
ing directly  participated  in  the  making  of  it 
in  the  name  of  or  on  behalf  of  one  of  the 
parties." 

The  cases  of  Williams  v.  Carr,  80  N.  G. 
299,  and  Ballard  v.  Green,  118  N.  G.  392,  24 
S.  E.  777,  are  not  in  conflict  with  these 
views,  as  they  are  interpreted  in  the  latter 
case,  where  the  court  says,  after  referring  to 
parts  of  the  charge  of  the  judge  of  the  su- 
perior court:  "This  means,  if  the  jury  be- 
lieved that  Duke  loaned  the  money  and  had 
no  connection  with  the  speculations,  that  it 
was  a  valid  contract  and  plaintiff  would  be 
entitled  to  recover.    Williams  v.  Carr,  80  N. 

0.  294." 

We  are  therefore  of  opinion  that  the  con- 
sideration for  the  acceptance  by  the  defend- 
ant was  illegal,  and  that  there  is  no  error. 

Affirmed. 

(168  N.  C.  566) 
LITTLETON  v.  HARR,  Register  of  Deeds. 

(Supreme   Court    of   North   Carolina.     March 

13,  1912.) 

1.  Mabbiage  (§  25*)— License— Improper  Is- 
stje— — Penalty 

Revisal  1905,  §  2088.  provides  that  a  regis- 
ter of  deeds  shall  not  Issue  a  license  where 
either  party  to  a  proposed  marriage  is  under  18 
years  of  age  and  resides  with  the  father  or 
mother,  etc.,  unless  the  consent  in  writing  of 
the  relation  with  whom  such  infant  resides, 
or  under  whose  custody  or  control  he  or  she 
is,  shall  be  delivered  to  the  register;  and  sec- 
tion 2090  provides  that  the  issuance  of  a 
license  where  either  of  the  persons  is  under 
the  prescribed  age,  without  the  consent  pro- 
vided, shall  subject  him  to  a  penalty  of  $200. 
Held,  the  sections  of  the  statute  must  be  con- 
strued together,  so  that,  where  a  daughter  un- 
der the  prescribed  age  was  living  with  her  fa- 
ther, the  statute  clearly  calls  for  his  consent, 
and,  though  a  license  was  issued  with  the 
mother's  consent,  the  father  would  not  be  pre- 
cluded from  suing  for  the  statutory  penalty. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  §§  81-36;   Dec.  Dig.  §  25.*} 

2.  Statutes  (§  241*)— Construction— Penal 
Statute— Strict  Construction. 

A  penal  statute  will  not  be  construed 
strictly,  where  to  do  so  would  defeat  its  in- 
tent, as  ascertained  from  the  words  used  and 
their  reasonable  meaning,  In  view  of  the  ends 
intended  to  be  subserved. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  322,  323;   Dec.  Dig.  §  241.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;    Word,  Judge. 
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Action  by  J.  E.  Littleton  against  John 
Harr.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    No  error. 

This  case  was  heard  in  the  superior  court 
tipon  a  case  agreed,  which,  is  In  substance, 
as  follows:  The  defendant  is  register .  of 
•deeds  of  New  Hanover  county,  and  on  or 
About  December  27, 1910,  issued  a  license  for 
the  marriage  of  Ednia  Littleton,  daughter 
•of  plaintiff,  and  at  the  time  under  18  years 
•of  age.  Consent  of  the  father  to  the  mar- 
riage of  his  daughter  was  never  given,  but 
Instead  the  written  consent  of  her  mother, 
Melia  Littleton.  At  the  time  the  mother's 
-consent  was  given  and  the  license  was  ap- 
plied for  and  issued,  the  said  Ednia  Little- 
ton was  living  in  the  home  of  her  father  and 
t)eing  supported  by  him.  The  court,  being 
of  opinion,  upon  the  facts  stated,  that  the 
plaintiff  was  entitled  to  recover  the  penalty 
given  by  Revisal,  |  2090,  adjudged  that  he 
recover  of  defendant  the  sum  of  $200  and 
•costs.    Defendant  excepted  and  appealed. 

A.  G.  Rlcaud,  for  appellant  Geo.  F.  Meares, 
for  appellee. 

• 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  Revisal,  §  2088,  provides  that 
where  either  party  to  a  proposed  marriage 
is  under  18  years  of  age  and  resides  with  the 
father,  or  mother,  or  uncle,  or  aunt,  or 
brother,  or  elder  sister,  the  register  of  deeds 
shall  not  issue  a  license  for  such  marriage 
until  the  consent,  in  writing,  of  the  rela- 
tion with  whom  such  Infant  resides,  or,  If  he 
or  she  resides  at  a  school,  of  the  person  by 
whom  the  minor  was  placed  at  school,  "and 
under  whose  custody  or  control  he  or  she  is," 
shall  be  delivered  to  him,  and  the  written 
consent  shall  be  filed  and  preserved  by  the 
register.  Section  2090  provides  that  a  regis- 
ter of  deeds  who  shall  knowingly,  or  without 
reasonable  inquiry,  personally  or  by  deputy, 
issue  a  license  for  the  marriage  of  any  two 
persons  to  which  there  Is  any  legal  impedi- 
ment, or  where  either  of  the  persons  Is  under 
the  age  of  18  years,  without  the  consent  re- 
quired by  law,  shall  forfeit  and  pay  $200  to 
any  parent,  guardian,  or  other  person  stand- 
ing in  loco  parentis  who  shall  sue  for  the 
same.  These  two  sections  are  in  pari  mate- 
ria, and  must  therefore  be  constrtied  to- 
gether.   Bowles  v.  Cochran,  93  N.  C.  398. 

We  do  not  understand  that  the  question 
of  reasonable  inquiry  by  the  register  as  to 
the  age  of  the  applicant  for  license,  or  other 
Impediment  to  the  marriage,  is  involved  In 
this  case.  There  is  no  suggestion  in  the  rec* 
ord  about  it  The  case  agreed  presents  the 
single  question  whether,  upon  the  admitted 
facts,  the  written  consent  of  the  mother  was 
sufficient  to  Justify  the  issuing  of  a  license. 
There  is  no  controversy  as  to  the  age  of  the 
applicant,  and  the  written  consent  of  the 
mother  would  indicate  at  once  that  she  was 
under  18  years  of  age,  as  such  consent  is  not 


required  when  the  parties  are  over  18  years 
of  age.  Our  opinion  is  that  the  Issuing  of 
the  license  upon  the  written  consent  of  the 
mother  alone,  and  without  the  written  con- 
sent of  the  father,  was  not  a  compliance 
with  the  statute.  The  consent  of  the  per- 
sons named  in  the  statute,  and  in  the  order 
named,  should  be  obtained.  If  a  child  is 
not  residing  with  its  father,  but  is  residing 
with  its  mother,  then  the  written  consent  of 
the  latter  is  sufficient,  and  so  on  with  the 
others  named.  The  father  is  considered  in 
law  as  the  head  of  the  household,  and  is  en- 
titled preferentially  to  the  custody  of  his 
child;  his  right  being  superior  to  that  of 
the  mother.  He  is  the  child's  natural  guard- 
ian. 29  Oyc.  1588;  Ely  v.  Gammel,  52  Ala. 
584;  Donk  v.  Leavitt,  109  111.  App.  385; 
Gates  v.  Renfroe,  7  La.  Ann.  509;  Bosworth 
v.  Beiller,  2  La.  Ann.  293.  In  the  case  last 
cited;  the  court  said:  "In  case  of  differences 
between  the  parents  as  to  the  marriage  of  a 
minor  child,  the  father's  authority  prevails." 
This,  though,  is  but  a  general  rule,  and  in  its 
application,  when  a  controversy  arises  be- 
tween the  father  and  mother  as  to  the  child's 
custody,  the  courts  are  governed  by  the  in- 
terests of  the  child.  We  stated  this  principle 
In  Newsome  v.  Bunch,  144  N.  C.  15,  56  S.  E. 
509:  "The  father  is,  in  the  first  instance, 
entitled  to  the  custody  of  his  child.  But  this 
rule  of  the  common  law  has  more  recently 
been  relaxed,  and  it  has  been  said  that, 
where  the  custody  of  children  is  the  subject 
of  dispute  between  different  claimants,  the 
legal  rights  of  parents  and  guardians  will  be 
respected  by  the  courts  as  being  founded  in 
nature  and  wisdom,  and  essential  to  the  vir- 
tue and  happiness  of  society;  still  the  wel- 
fare, of  the  infants  themselves  is  the  polar 
star  by  which  the  courts  are  to  be  guided  to 
a  right  conclusion,  and  therefore  they  may, 
within  certain  limits,  exercise  a  sound  dis- 
cretion for  the  benefit  of  the  child,  and  In 
some  cases  will  order  it  into  the  custody  of 
a  third  person  for  good  and  sufficient  rea* 
sons.  In  re  Lewis,  88  N.  C.  31;  Hurd  on 
Habeas  Corpus,  528  and  529;  Tyler  on  In* 
fancy,  276  and  277;  Schouler  on  Domestic 
Relations,  ft  428;  2  Kent's  Com.  205.  But  as 
a  general  rule,  and  at  the  common  law,  the 
father  has  the  paramount  right  to  the  con- 
trol and  custody  of  his  children  as  against 
the  world;  this  right  springing  necessarily 
from  and  being  incident  to  the  father's  duty 
to  provide  for  their  protection,  maintenance, 
and  education.  21  A.  &  E.  Enc.  1036;  1 
Blackstone  (Sharswood),  452,  and  note  10, 
where  the  authorities  are  collected.  This 
right  of  the  father  continues  to  exist  until 
the  child  is  enfranchised  by  arriving  at  years 
of  discretion,  *when  the  empire  of  the  father 
gives  place  to  the  empire  of  reason.'  1  Blk. 
453."  The  case  of  In  re  Turner,  151  N.  C. 
474,  66  S.  E.  431,  is  to  the  same  effect,  and 
in  It  we  referred  approvingly  to  the  follow- 
ing language  of  Chancellor  Kent:    "The  fa- 
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ther,  and  on  his  death  the  mother,  is  gen- 
erally entitled  to  the  custody  of  the  infant 
children,  inasmuch  as  they  are  their  natural 
protectors  for  maintenance  and  education. 
But  the  courts  of  justice  may,  in  their  sound 
discretion  and  when  the  morals  or  safety  or 
interests  of  the  children  strongly  require  it, 
withdraw  the  Infants  from  the  custody  of 
the  father  or  mother  and  place  the  care  and 
custody  of  them  elsewhere."  See,  also,  Lath- 
am v.  Ellis,  116  N.  O.  30,  2D  S.  B.  1012;  In 
re  Lewis,  88  N.  0.  31;  Ex  parte  Alderman, 
157  N.  O.  607,  73  S.  E.  126. 

But  it  is  not  necessary  that  we  should 
resort  to  the  principle  just  considered  in  or- 
der to  decide  the  question  before  us,  except 
in  so  far  as  it  may  shed  light  upon  the 
meaning  of  the  statute.  The  case  agreed 
shows,  as  we  construe  it,  that  the  daughter 
was  residing  with  her  father;  for  it  states 
that  she  was  living  in  his  home  and  was 
supported  by  him.  The  mother  may  also 
have  been  living  in  the  same  house  and  re- 
siding with  her  husband  in  his  home;  but, 
upon  the  facts  stated,  it  cannot  well  be  con- 
tended that  her  daughter  was  residing  with 
her,  within  the  meaning  and  intent  of  the 
law.  The  language  of  the  statute  is  plain 
that  if  she  is  residing  with  her  father  his 
written  consent  must  be  produced  and  de- 
livered to  the  register  before  the  license  is 
issued;  otherwise  the  officer  incurs  the  pen- 
alty. Construing  a  somewhat  similar  stat- 
ute, it  was  said,  in  Riley  v.  Bell,  89  Ala.  597, 
7  South.  155:  "The  minor  was  a  female, 
under  18  years  of  age,  and  had  never  before 
been  married.  The  statute,  in  such  cases, 
provides,  that  'the  probate  judge  must  re- 
quire the  consent  of  the  parents,  or  guard- 
ians of  such  minors,  to  the  marriage,  to  be 
given  either  personally  or  in  writing.'  Code 
[1886]  §  2315.  This  obviously  means  the  con- 
sent of  the  father,  if  he  be  living  and  is  not 
rendered  incapable  of  giving  it  by  defect  of 
understanding  or  other  good  cause;  or,  if 
there  be  no  father,  then  of  the  mother.  The 
basis  of  the  statute  is  the  common-law  prin- 
ciple that  the  father,  and  on  his  death  the 
mother,  is  generally  entitled  to  the  custody  of 
the  children,  and  that,  as  parents,  they  are 
the  natural  protectors  for  maintenance  and 
education.  2  Kent's  Com.  205,  85,  86.  The 
father  in  this  case  was  living,  but  at  the 
time  temporarily  absent  from  the  state.  It 
is  shown  that  the  mother  gave  her  written 
consent  to  the  minor  daughter's  marriage. 
This  was  insufficient  to  meet  the  require- 
ments of  the  statute,  and  did  not  exempt  the 
defendant  from  liability  to  the  penalty  in 
question."  If  anything,  the  language  of  our 
statute  more  clearly  and  strongly  calls  for 
the  same  interpretation,  and  requires  the 
written  consent  of  the  father,  if  living  and 
not  unable  or  disqualified  In  some  way  to 
give  it 


W  It  was  urged  in  the  argument  that  this 
statute,  being  penal,  should  be  construed 
strictly ;  but  in  Coley  v.  Lewis,  91  N.  C.  21, 
with  reference  to  a  similar  contention,  the 
court  said:  "While  penal  statutes  must,  in 
case  of  doubt,  be  strictly  construed  In  their 
operation  against  others,  a  primary  rule  is 
to  ascertain  from  the  words  used  the  intent 
of  the  enactment,  and  give  such  reasonable 
meaning  as  will  prevent  the  mischief  intend- 
ed to  be  remedied,  and  secure  the  ends  the 
statute  was  intended  to  subserve."  But  even 
a  strict  construction  leads  us  to  the  conclu- 
sion that  there  was  no  error  in  the  judg- 
ment 

No  error. 

(158  N.  C.  664) 

UNITED  AMERICAN  FREE  WILL  BAP- 
TIST CHURCH,  NORTHEAST  CONFER- 
ENCE, et  al.  v.  UNITED  AMERICAN 
FREE  WILL  BAPTIST  CHURCH,  NORTH- 
WEST CONFERENCE,  et  al. 

(Supreme  Court   of  North  Carolina.     March 

13,  1912.) 

Pleading    (§  85*)— Extension  or  Time  to 
'  Answer— Discretion  or  Coubt. 

Where,  the  pleadings  in  a  case  having  been 
lost,  an  order  was  made  that  plaintiff  file  a 
complaint  within  40  days,  and  that  defendant 
file  an  answer  within  40  days  from  the  filing 
of  the  complaint,  and  that,  on  its  failure  to 
do  so,  plaintiff  was  to  take  judgment  by  de- 
fault, die  refusal  of  the  presiding  judge  at 
the  next  term  to  sign  a  judgment  tendered  by 
plaintiff  after  defendant  s  failure  to  answer 
and  his  extension  of  time  for  defendant  to 
file  its  answer  was  within  his  discretion,  un- 
der Revisal  1905,  §  512,  authorizing  a  judge, 
in  his  discretion,  to  allow  an  answer  or  reply 
after  the  time  limited  therefor. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  172-178;  Dec.  Dig.  $  85.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Ward,  Judge. 

Action  by  the  United  American  Free  Wilt 
Baptist  Church,  Northeast  Conference,  and 
others  against  the  United  American  Free 
Will  Baptist  Church,  Northwest  Conference, 
and  others.  From  an  order  allowing  defend- 
ants an  extension  of  time  to  file  their  an- 
swer, plaintiffs  appeal.    Dismissed. 

This  action  was  brought  by  the  Free  Will 
Baptist  Church,  Northeast  Conference,  against 
the  Free  Will  Baptist  Church,  Northwest 
Conference,  for  the  adjudication  of  certain 
rights  of  property  as  between  them.  When 
the  case  was  called  for  trial,  it  was  discov- 
ered that  the  pleadings  had  been  lost,  and 
the  judge  presiding  thereupon  made  an  order 
to  the  effect  that  the  plaintiff  should  file  a 
complaint  within  40  days  after  the  adjourn- 
ment of  court,  or  suffer  a  nonsuit,  and  that 
defendant  should  file  an  answer  within  a 
like  time  after  the  filing  of  the  complaint, 
and,  in  the  event  of  its  failure  to  do  so,  the 
plaintiff  was  ordered  to  take  judgment  by 
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default  A  complaint  was  filed  in  due  time 
by  the  plaintiff,  but  defendant  failed  to  file 
its  answer  within  the  time  fixed  by  the  or* 
•der.  At  the  next  term  of  the  court,  plaintiff 
tendered  a  judgment  against  defendant  for 
the  relief  demanded  In  the  complaint  Judge 
Ward  refused  to  sign  the  judgment  and  al- 
iowed  the  defendant  an  extension  of  time 
to  file  its  answer,  which  was  afterwards 
filed  within  the  extended  time.  Plaintiff  ex- 
<repted  and  appealed. 

T.  C.  Wooten  and  B.  R.  Wooten,  for  appel- 
lants. H.  E.  Shaw,  Harry  Skinner,  and 
Loftin  &  Dawson,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  is  provided  by  Revisal  1905,  § 
£12,  that  the  judge  may  in  his  discretion, 
•and  upon  such  terms  as  may  be  just,  allow 
an  answer  or  reply  to  be  filed,  or  other  act 
done,  after  the  time  limited  therefor,  or  by 
an  order  enlarge  such  time.  The  judge  has 
a  very  broad  discretion  in  such  matters,  and 
there  is  every  reason  why  he  should  have  it 
No  judgment  by  default  had  been  entered, 
-and,  when  the  matter  was  brought  to  the 
■attention  of  Judge  Ward  by  the  motion  for 
judgment  he  had  the  clear  right  or  discre- 
tion, to  extend  the  time  for  answering. 
Pell's  Revisal,  §  512,  and  notes,  where  the 
cases  upon  the  subject  are  noted.  This  case 
Is  governed  directly  and  pointedly  by  Wood- 
cock v.  Merrimon,  122  N.  C.  731,  30  S.  E. 
321,  and  Cook  v.  Bank,  131  N.  C.  96,  42  S.  E. 
550,  and  they  are  strong  authorities  in  sup- 
port of  the  ruling  below.  In  the  first  of  the 
cases  additional  time  was  allowed  to  answer, 
with  a  stipulation  that,  if  defendant  failed 
to  avail  himself  of  the  privilege  within  the 
time  so  extended,  judgment  by  default  should 
be  entered  against  him.  The  judge,  at  the 
next  term,  ignored  the  latter  part  of  the 
order,  and  gave  more  time  to  answer,  and  it 
was  held  that  the  order  was  a  proper  one 
and  entirely  within  the  discretion  of  the 
judge,  the  exercise  of  which  is  not  review- 
able by  this  court.  It  was  there  said  that 
what  order  shall  be  made  or  judgment  ren- 
dered in  case  of  default  in  filing  a  pleading 
must  be  left  entirely  to  the  discretion  of 
the  succeeding  judge,  and  the  judge  who  or- 
dered the  extension  of  time  could  not  control 
that  discretion.  Approving  Gilchrist  v.  Kitch- 
en, 86  N.  G.  20,  and  quoting  therefrom, 
the  court  said:  "Independent  of  the  Code,  we 
hold  that  the  right  to  amend  pleadings  in 
the  cause  and  allow  answers  or  other  plead- 
ings to  be  filed  at  any  time  is  an  inherent 
power  of  the  superior  courts,  which  they  may 
exercise  at  their  discretion.  The  judge  pre- 
siding is  best  presumed  to  know  what  or- 
ders and  what  indulgence  as  to  filing  of 
pleadings  will  promote  the  ends  of  justice, 
as  they  arise  in  each  particular  case,  and 
with  the  exercise  of  this  discretion  this  court 


cannot  interfere,  because  it  is  not  the  sub- 
ject of  'appeal.  Austin  v.  Clarke,  70  N.  0. 
458." 

In  Cook  v.  Bank  this  court  had  held  in  a 
former  appeal  that  plaintiff  was  entitled  to 
a  judgment  by  default  for  want  of  an  an- 
swer, and,  notwithstanding  this  decision,  it 
was  afterwards  held  that  when  the  case 
was  transmitted  to  the  superior  court  the 
judge  had  the  discretion  to  refuse  to  enter 
a  judgment  by  default  according  to  the  opin- 
ion of  this  court  and  to  extend  the  time  for 
answering.  It  is  too  well  settled  to  require 
or  even  justify  discussion  that  the  enlarge- 
ment of  the  time  for  filing  pleadings  is  a 
matter  to  be  decided  according  to  the  court's 
discretion.  Wilmington  v.  McDonald,  133  N. 
G.  548,  45  S.  E.  864.  A  judge  could  not  well 
decide  in  advance  whether  the  defendant's 
failure  to  file  an  answer  within  the  pre- 
scribed time  will  be  due  to  laches  or  to  such 
circumstances  .  as  will  excuse  the  omission 
and  entitle  him  to  further  time. 

Appeal  dismissed. 


(168  N.  C.  844) 

PUCKETT  v.  MORGAN. 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  WlLL8    (I   608*)— CONSTBUOTION— RUUB   IN 

Shelley's  Case. 

In  order  that  the  rule  in  Shelley's  Case 
shall  apply,  the  estate  must  be  given  to  the 
heirs  or  heirs  of  the  body  as  an  entire  class  or 
denomination  of  persons,  and  not  merely  to  in- 
dividuals embraced  within  such  class,  and  then 
only  when  the  subsequent  estate  is  limited  to 
the  heirs  as  heirs  of  the  first  taker. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1372-1378;  Dec  Dig.  i  608.*] 

2.  Wills  (§  608*)— Construction— Rule  in 
Shelley's  Case— Nature  of  Rule. 

The  rule  in  Shelley's  Case  is  a  rule  of  law 
and  not  of  construction;  and  before  it  can  be 
applied  it  must  first  be  determined  whether 
the  subsequent  limitation  is  to  the  ''technical 
heirs"  of  the  person  taking  the  prior  freehold, 
or  to  a  particular  class  of  heirs. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1372-1378;    Dec.  Dig.  §  608.*] 

3.  Wills   (8  608*)— Construction— Rule  in 
Shelley's  Case— "Heibs." 

Testator  devised  land  to  M.  "during  her 
life,  then  to  her  bodily  heirs,  if  any;  but  if  she 
have  none,  back  to  her  brothers  and  sisters." 
Held,  tbat  the  word  "heirs"  in  such  devise  was 
not  limited  to  the  devisee's  "bodily  heirs,"  but 
instead  meant  children,  descriptive  of  a  class; 
and  therefore  the  devisee  did  not  take  the  fee 
under  the  rule  in  Shelley's  Case. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1372-1378 ;  Dec.  Dig.  §  608.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-3265;  vol.  8,  pp.  7677,  7678.] 

Appeal  from  Superior  Court,  Franklin 
County ;  Ferguson,  Judge. 

Action  by  F.  A.  Puckett  against  James 
Morgan  to  recover  possession  of  land.  From 
a  judgment  sustaining  a  demurrer  to  the 
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complaint,  plaintiff  appeals.     Reversed  and 
remanded. 

W.  H.  Yarborough,  Jr.,  tor  appellant  W. 
M.  Person,  for  appellee. 

■ 

BROWN,  J.  In  1890,  William  Pace,  the 
maternal  grandfather  of  the  plaintiff,  died, 
leaving  a  will  containing  the  following  clause: 
"Item.  I  leave  Martha  Morgan,  the  wife  of 
James  Morgan,  48%  acres  of  land,  known 
as  the  Rachael  tract,  on  the  east  side,  during 
her  life,  then  to  her  bodily  heirs,  if  any; 
but  If  she  have  none,  back  to  her  brothers 
and  sisters."  Martha  Morgan  died  in  1894, 
leaving  two  daughters,  of  whom  the  plaintiff 
is  one,  she  having  since  Intermarried  with  P. 
H.  Puckett  James  Morgan,  the  husband  of 
Martha  Morgan,  is  still  living  and  in  posses- 
sion of  the  -land  aforesaid,  to  recover  which 
this  suit  is  brought,  claiming  that  he  is  enti- 
tled to  a  life  estate  in  it  as  tenant  by  the 
curtesy. 

The  judge  below  was  of  opinion  that  under 
the  "rale  in  Shelley's  Case"  Mrs.  Morgan 
took  an  estate  in  fee,  and  consequently  her 
husband,  the  defendant,  would  be  entitled, 
as  tenant  by  the  curtesy,  to  the  possession  of 
the  land  during  his  life.  It  is  needless  to 
quote  this  ancient  rule  of  law,  so  familiar  to 
every  student  The  original  case  was  tried 
in  the  reign  of  Queen  Elizabeth,  and  is  re- 
ported in  1  Coke,  Rep.  104a,  and  the  state- 
ment of  the  rule  there  given  is  the  one  most 
generally  adopted  by  text-writers. 

[1]  While  this  dogma  of  the  common  law 
has  been  expounded  and  applied  in  hundreds 
of  cases  and  by  as  many  Judges  and  text- 
writers,  it  seems  to  be  generally  agreed  that, 
in  order  to  bring  the  rule  into  operation,  the 
subsequent  estate  must  be  limited  to  the 
heirs,  qua  heirs,  of  the  first  taker.  It  must 
be  given  to  the  heirs  or  heirs  of  the  body  as 
an  entire  class  or  denomination  of  persons, 
and  not  merely  to  Individuals  embraced  with- 
in such  class.  The  rule  applies  only  when 
the  word  "heirs,"  or  "heirs  of  the  body,"  are 
used  in  their  technical  sense.  Where  such 
terms  are  used  as  mere  descriptio  personar- 
um,  the  rule  has  no  application. 

[2]  It  is  conceded  that  the  rule  in  Shelley's 
Case  is  a  rule  of  law,  and  not  of  construc- 
tion ;  yet  whether  the  subsequent  limitation 
is  to  the  "technical  heirs"  of  the  person  tak- 
ing the  prior  freehold,  or  to  a  particular 
class  of  heirs,  is  necessarily  a  preliminary 
question  of  construction  of  the  particular  In- 
strument under  consideration.  Parkhurst  v. 
Harrower,  142  Pa.  432,  21  Atl.  826,  24  Am. 
St.  Rep.  507. 

[3]  As  said  by  the  Supreme  Court  of  Penn- 
sylvania: "T<5  bring  a  devise  within  the  rule 
in  Shelley's  Case,  the  limitation  must  be  to 
the  heirs  in  fee  or  tail  as  nomen  collectivum 
for  the  whole  line  of  inheritable  blood."  Mo 
Cann  v.  McCann,  197  Pa.  452,  47  Atl.  743, 
80  Am.  St  Rep.  846.    While  this  rule  seems 


to  be  applied  with  greater  strictness  in  Bug- 
land  than  In  this  country,  even  there,  when 
it  appears  from  the  context  of  the  instru- 
ment that  the  words  are  used,  not  in  the 
technical  sense,  but  as  mere  descriptio  per- 
son®, they  are  taken  as  words  of  purchase, 
and  not  of  inheritance,  and  the  rule  does  not 
apply.  Theobald  on  Wills,  840-342,  and  cases 
there  cited. 

This  principle  is  commented  upon  by  Judge 
Gaston  in  these  expressive  words:  "On  the 
other  hand)  as  the  law  will  not  entrap  men 
by  words  incautiously  used,  if,  in  the  limita- 
tion of  a  remainder  by  any  instrument  or 
conveyance,  the  phrase  'heirs'  or  'heirs  of 
the  body'  be  expressed,  but  it  is  unequivo- 
cally seen  that  the  limitation  is  not  made  to 
them  in  that  character,  but  simply  as  a  num- 
ber or  class  of  Individuals  thus  attempted 
to  be  described,  then  the  whole  force  of  the 
phrase  is  restricted  to  this  designation  or 
description ;  it  shall  have  the  same  operation 
as  the  words  would  have  of  which  it  is  the 
representative;  there  Is  not  In  fact  a  limi- 
tation to  'heirs,'  and,  of  course,  there  Is  no 
room  for  the  application  of  the  rule."  Allen 
v.  Pass,  20  N.  C.  212. 

This  principle  is  recognized  by  Chief  Jus- 
tice Shepherd,  in  his  often  cited  and  learned 
opinion  in  S tames  v.  Hill,  112  N.  C.  18,  id 
S.  E.  1016  (22  L.  R.  A.  598),  when  he  says : 
"As  the  courts  are  astute  in  discovering  the 
Intention  from  the  context  of  the  conveyance, 
and  readily  give  effect  to  every  word  from 
which  such  Intention  can  reasonably  and  le- 
gitimately be  inferred,  it  does  not  often  occur 
that  the  application  of  the  rule  has  the  effect 
of  subverting  the  real  intention  of  the  gran- 
tor or  testator." 

This  exception  to  the  application  of  the 
rule  is  also  clearly  stated  by  Mr.  Justice 
Hoke,  in  Smith  v.  Procter,  139  N.  C.  322,  51 
S.  E.  889,  2  L.  R.  A.  (N.  S.)  172;  and  it  has 
been  recognized  and  given  effect  to  in  a  num- 
ber of  cases  in  this  court,  In  which  it  was 
helfl  the  rule  in  Shelley's  Case  did  not  apply. 
The  citation  of  a  few  will  suffice. 

In  Rollins  v.  Keel,  115  N.  C.  68,  20  S.  E. 
209,  the  language  was:  "I  give  said  lands 
to  him,  the  said  Joseph  E.  Rollins,  him,  his 
heirs,  and  assigns,  forever:  Provided,  how- 
ever, that  if  the  said  Joseph  E.  Rollins  shall 
die  without  leaving  any  lawful  heir  then 
the  same,  after  the  expiration  of  the  widow- 
hood of  my  wife,  shall  enure  to  my  brother,. 
Reuben  A.  Rollins,  his  heirs  and  assigns  for- 


M 


ever. 

In  Francks  v.  Whitaker,  116  N.  C.  518,  21 
S.  B.  175,  the  language  is:'  "I  give  and  de- 
vise [real  estate]  to  my  beloved  son,  E.  S. 
Francks,  during  his  natural  life,  and  after  his- 
death  to  his  lawful  heir  or  heirs,  should  he- 
have  any  surviving  him,  but  should  he  not 
have  any  lawful  heir  or  heirs  surviving  him, 
then  I  give  aud  devise  the  same  to  the  chil- 
dren of  my  beloved  son,  W.  W.  Francks."  In 
the  last  case,  the  court  says  that  the  words 
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"lawful  heir  or  heirs,  should  he  have  any 
surviving  him,"  should  he  construed  to  mean 
'issue/'  and  in  all  cases  where  the  word  'is- 
sue" Is  used,  or  it  is  clear  that  the  words 
"heir  or  heirs  of  the  body"  were  used  in  the 
sense  of  "issue,"  it  has  been  held  that  the 
rule  did  not  apply. 

In  Bird  v.  Gilliam,  121  N.  G.  326,  28  S.  B. 
489,  the  language  is :  "I  loan  the  land  where- 
on I  now  live  to  my  daughter,  Mary,  during 
her  natural  life,  and  give  the  same  to  the 
heirs  of  her  body;  but  if  she  should  have 
no  lawful  heirs  of  her  body,  the  said  land 
at  her  death  shall  go  back  to  my  son,  Wil- 
liam." This  is  another  case  in  which  "lawful 
heirs  of  the  body"  were  construed  to  mean 
•issue." 

In  May  v.  Lewis,  132  N.  C.  115,  43  S.  K. 
650,  the  language  is:  "I  loan  unto  my  sgn 
my  entire  interest  in  the  tract  of  land, 
•  *  *  to  be  his  during  his  natural  life, 
and  at  his  death  I  give  said  land  to  his  heirs, 
if  any,  to  be  theirs  in  fee  simple  forever;  and 
if  he  should  die  without  heirs,  said  land  to 
revert  back  to  his  next  of  kin."  (Almost  iden- 
tical with  the  language  in  this  case.) 

In  Howell  v.  Knight,  100  N.  0.  254,  6  S.  E. 
721,  the  language  is:  "I  lend  to  A.,  and  if 
he  hath  a  lawful  heir,  begotten  of  bis  body, 
at  his  death,  I  give  it  to  said  heir  or  heirs ; 
and  if  he  dies  without  an  heir,  as  aforesaid, 
I  lend  it  to  B." 

The  case  of  Walker  v.  Taylor,  144  N.  0. 
176,  56  S.  E.  877,  is  not  in  conflict  with  these 
views ;  for  in  that  case'  the  remainder  over 
was  to  "the  heirs  at  law  of  the  testator's 
three  daughters,"  and  the  context  shows  that 
the  words  were  used  in  their  technical  sense, 
and  not  as  descriptib  person©. 

In  the  will  now  under  consideration,  we 
think  the  testator,  Pace,  has  so  explained 
and  qualified  the  use  of  the  words  "her  bod- 
ily heirs"  as  to  plainly  indicate  that  he 
meant  the  children  or  issue  of  his  daughter 
Martha,  and  that  the  words  are  not  employed 
in  their  legal  or  technical  sense  as  represent- 
ing heirs  in  general,  but  only  as  descriptive 
of  a  certain  class  of  heirs.  The  words  "if 
any"  would  be  quite  appropriate  to  indicate 
the  possibility  of  no  issue,  but  not  to  indi- 
cate the  contingency  of  no  lawful  heirs ;  for 
it  is  rarely  possible  for  one  to  die  without 
heirs,  and  not  uncommon  to  die  without  chil- 
dren. Then,  again,  the  reversion  over  is  to 
a  class  of  heirs  at  law  who  would  certainly 
inherit  in  the  event  of  a  failure  of  issue. 

It  1b  also  manifest  that  the  testator  did  not 
intend  that  his  daughter  should  take  an  es- 
tate in  fee ;  for  in  express  words  he  devised 
her  an  estate  for  life  only,  and  the  context 
showB  that  he  intended  that  her  children 
should  take  at  her  death,  and,  in  the  event 
of  her  death  without  children,  then  that  her 
brothers  and  sisters  should  receive  the  prop- 
erty. 

We  are  of  opinion  that  his  honor  erred  in 


sustaining  the  demurrer.    The  cause  is  re* 
manded,  with  direction  that  the  demurrer  be 
overruled,  and  the  defendant  answer  over. 
Reversed. 


(158  N.  C.  671> 

WILLIAMS  et  aL  v.  LEWIS. 

Appeal  of  PHILLIPS. 

(Supreme  Court   of  North   Carolina.     March 

13,  1912.) 

1.  Evidence  (§  423*)— Principal  and  Sure- 
ty—Rights  of  Sureties. 

As  between  persons  signing  a  note  as 
makers,  parol  evidence  that  one  is  a  maker 
and  the  other  a  surety  is  admissible  to  enforce 
exoneration,  subrogation,  or  any  other  equi- 
table right  as  between  them,  not  injuriously 
affecting  the  payee  taking  the  note  without 
knowledge  of  such  relation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  1867-1965;  Dec.  Dig.  §  423:* 
Bills  and  Notes,  Cent  Dig.  §§  1719-1727, 
1791-1797.] 

2.  Mortgages  (§  153*)— Subsequent  Mort- 
gagee—Bona  fide  Purchaser. 

A  second  mortgagee  does  not  acquire  a 
legal  title  necessary  to  make  him  a  purchaser 
for  value  without  notice  but  he  acquires  only 
an  equitable  interest,  since  the  mortgagor  had 
only  an  equity  of  redemption  under  the  first 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ft  844,  845,  854;  Dec.  Dig.  §  153.*] 

3.  Mortgages  (|  156*)— Subsequent  Mort- 
gagee—Bona  Fide  purchaser. 

A  note  and  mortgage  executed  by  three 
persons  did  not  show  the  fact  that  one  was  a 

Srincipal,  and  that  two  were  sureties  only, 
'he  principal  executed  a  second  mortgage  to  a 
mortgagee,  who  did  not  know  the  facts.  Held, 
that  the  interest  of  the  principal  at  the  time 
of  the  execution  of  the  second  mortgage  was 
subject  to  the  first  mortgage,  and  liable  by 
way  of  exoneration  of  the  sureties  to  the  ap- 

Elication  of  his  interest  to  the  payment  of  the 
rst  mortgage,  and  the  second  mortgagee  ac- 
quired no  greater  rights  than  the  principal, 
since  by  inquiry  the  second  mortgagee  could 
have  ascertained  the  rights  of  the  sureties  to 
equitable  subrogation  or  exoneration. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  K  360-365;  Dec  Dig.  f  156.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;   Ferguson,  Judge. 

Action  by  W.  A.  Williams  and  another 
against  P.  A.  Lewis.  From  a  judgment  for 
plaintiffs,  H.  H.  Phillips,  the  receiver  of 
defendant,  appeals.    Affirmed. 

This  case  was  tried  below  on  the  follow* 
ing  case  agreed: 

(1)  On  December  27,  1905,  Howard  Carr, 
Maggie  Carr  (now  Williams),  and  Mollie 
Carr  (now  Lewis),  executed  to  J.  M.  Norfleet, 
trustee,  a  deed  of  trust  to  secure  a  note  of 
$500  to  L.  B.  Norfleet,  the  said  deed  of  trust 
conveying  their  three-fourths  equal  and  un- 
divided Interest  in  certain  lands  therein  de- 
scribed, which  deed  was  registered  on  De- 
cember 28, 1005;  J.  F.  Carr  owning  the  other 
fourth. 

(2)  Howard  Carr  was  principal  and  Mag- 
gie Williams  and  Mollie  Lewis  were  sure- 
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ties  to  the  said  debt,  though  the  note  and 
deed  did  not  show  it. 

(3)  The  note  of  $500  was  for  full  value 
assigned  to  P.  A.  Lewis  on  the  15th  day  of 
March,  1909.  L.  E.  Norfleet  had  no  knowl- 
edge as  to  who  was  principal  in  said  note 
until  after  the  maturity  of  the  same  and 
prior  to  its  assignment  to  G.  M.  T.  Fountain, 
which  assignment  was  after  maturity;  that 
G.  M.  T.  Fountain,  the  assignee  of  I*  B. 
Norfleet,  and  P.  A.  Lewis,  the  assignee  of  G. 
M.  T.  Fountain,  had  no  knowledge  until  aft- 
er the  sale  of  the  land  as  to  who  was  the 
principal  in  said  note. 

(4)  On  June  24, 1908,  Howard  Carr  borrow- 
ed of  L.  H.  Edmondson  $133.50  and  at  the 
same  time  executed  a  note,  uuder  seal,  for 
the  same,  due  and  payable  January  1,  1909, 
and  mortgaged  to  him  his  one-fourth  undi- 
vided interest  In  said  land  to  secure  the 
same,  which  mortgage  was  duly  registered 
July  1,  1908,  and  the  said  Edmondson  had 
no  knowledge  of  the  facts  set  out  in  item  2 
hereof,  except  as  appeared  of  record. 

(5)  On  the  17th ,  of  March,  1909,  the  Ed- 
mondson note  was  assigned  to  P.  A.  Lewis 
for  full  value  and  without  knowledge  on  the 
part  of  Lewis  as  to  who  was  principal  in 
the  $500  note  of  L.  E.  Norfleet,  dated  Decem- 
ber 27,  1905.  If  Edmondson  had  known,  at 
the  time  of  taking  said  note  and  mortgage, 
that  the  interest  of  Howard  Carr  In  said 
land  was  alone  subject  to  the  payment  of 
the  Norfleet  note  of  $500,  he  would  not  have 
loaned  the  money,  and,  had  P.  A.  Lewis 
known  at  the  time  of  the  transfer  to  him 
that  Garr's  interest  was  alone  subject  to  the 
payment  of  the  Norfleet  debt,  he  would  not 
have  purchased  the  Edmondson  note. 

(6)  On  January  22,  1910,  default  having 
been  made  in  the  payment  of  the  L.  E.  Nor- 
fleet note,  J.  M.  Norfleet,  trustee,  sold  the 
three-fourths  undivided  interest  of  Howard 
Carr,  Maggie  Williams,  and  Mollie  Lewis  in 
the  land  described  in  the  deed  of  trust  at 
public  auction,  after  due  advertisement,  for 
$800,  and,  after  paying  the  cost  of  sale,  tax- 
es, and  the  amount  due  on  the  L.  E.  Nor- 
fleet note,  there  was  left  the  sum  of  $373.72, 
of  which  amount  $124.57  has  been  paid  to 
Maggie  Williams,  $124.57  to  Mollie  Lewis, 
and  he  still  has  left  $124.57.  There  was 
due  upon  the  note  to  Edmondson,  owned  by 
P.  A.  Lewis,  the  sum  of  $142.25  as  of  the 
date  of  the  sale,  and  the  sum  of  $124.57  in 
the  hands  of  said  trustee  was  claimed  by  P. 
A.  Lewis  under  the  Edmondson  mortgage 
from  Howard  Carr,  and  is  now  claimed  by 
Phillips,  receiver. 

(7)  In  July,  1911,  P.  A.  Lewis  was  duly 
adjudged  a  bankrupt,  and  H.  H.  Phillips 
was  appointed  receiver  in  bankruptcy  of  his 
estate,  and  now  claims  that  the  said  sum  of 
$124.57  should  be  paid  on  the  Edmondson 
note  and  mortgage,  and  Maggie  Williams  and 
Mollie  Lewis  claim  that  it  should  be  equally 
divided  between  them. 

Upon  the  facts  stated  in  the  case,  the  court 


decided  in  favor  of  Maggie  Williams  and 
Mollie  Lewis,  and  adjudged  that  the  trustee 
pay  the  amount  held  by  him  to  them  equally, 
whereupon  the  receiver  of  P.  A.  Lewis  ap- 
pealed. 

G.  M.  T.  Fountain  &  Son,  for  appellant 
W.  O.  Howard  and  J.  M.  Norfleet,  for  appel- 
lees M.  Williams  and  M.  Lewis. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  There  has  been  difference  of 
opinion  among  the  courts  as  to  whether  parol 
evidence  Is  admissible  to  show  that  a  per- 
son, apparently  a  coprincipal  in  a  note,  is, 
in  fact,  a  surety.  Some  courts  have  held 
that  parol  evidence  In  such  a  case  is  incom- 
petent, because  it  contradicts  or  varies  the 
terms  of  the  instrument  signed  by  the  sure- 
ty. Others  hold  that  it  does  not  tend  to  al- 
ter or  vary  either  the  terms  or  legal  effect  of 
the  written  instrument,  but  is  simply  prov- 
ing a  fact  outside  of  such  terms,  collateral 
to  the  contract  and  no  part  of  it,  and  that 
the  evidence  is  perfectly  competent  in  a 
court  of  law;  while  some  others  maintain 
that,  though  the  evidence  is  incompetent  in  a 
court  of  law,  it  is  competent  in  a  court  of 
equity.  But  in  Cole  v.  Fox,  83  N.  C.  463, 
it  was  said:  'The  weight  of  authority  sus- 
tains the  principle  that  the  evidence  is  com- 
petent in  a  court  of  law,  and  more  especial- 
ly in  our  courts,  having  no  separate  jurisdic- 
tion of  law  and  equity,  where  all  the  rights 
of  the  parties,  both  legal  and  equitable,  must 
be  adjudicated  in  any  suit  wherein  they  are 
litigated  and  drawn  In  question.  So  that,  in 
referring  to  authorities,  it  is  immaterial 
whether  they  are  decisions  of  courts  of  law 
or  equity."  See,  also,  Welfare  v.  Thompson, 
83  N.  C.  276;  Goodman  v.  Iitaker,  84  N.  C. 
8,  87  Am.  Rep.  602.  The  admissibility  of 
such  evidence  was  fully  considered  in  Wil- 
liams v.  Glenn,  92  N.  O.  253,  53  Am.  Rep. 
416,  and  it  was  held  that,  as  between  the 
makers  and  payee  of  a  note,  it  is  made  for 
the  purpose  of  being  the  proof  of  the  con- 
tract, and  cannot  be  contradicted  by  ex- 
trinsic proof.  The  only  exception  to  this 
rule  is  in  the  class  of  cases  like  Welfare  v. 
Thompson  and  the  other  cases  of  that  charac- 
ter cited  above.  But,  as  between  the  sign- 
ers, it  was  not  made  or  intended  to  be  exclu- 
sive proof  of  the  agreement  or  relation  be- 
tween them.  This  may  be  shown  by  parol 
proof.  "The  makers,  though  all  appearing 
to  be  joint  principals,  may  be  shown  to  be 
some  principals  and  some  sureties.  An  ap- 
parent principal  may  be  shown  to  be  a  sure- 
ty; an  apparent  surety,  a  principal."  Nu- 
merous cases  were  cited  to  sustain  the  prop* 
osition.  The  question  whether  parol  evidence 
will  be  admitted  to  show  the  true  relation  of 
the  parties  is  not  the  one  directly  involved 
in  this  case,  as  the  parties  in  their  case 
agreed  admit  that,  in  fact,  Howard  Carr  was 
the  principal  and  the  other  two  signers  of 
the  note  were  merely  sureties,  though  they 
all  appeared  on  the  face  of  the  papers  to  be 
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coprincipals.  But  the  cases  we  have  cited 
establish  the  proposition  that  as  between 
the  signers  of  a  note  the  true  relation  may 
be  shown;  that  is,  that  one  who  appears  to 
be  principal  is  a  surety,  or  vice  versa,  for  the 
purpose  of  enforcing  exoneration,  subroga- 
tion, or  any  other  equitable  right  as  between 
them,  which  will  not  injuriously  affect  the 
payee  who  loaned  his  money  without  knowl- 
edge of  the  relation. 

[2]  The  defendant  contends,  though,  that 
while  the  court  would  exonerate  the  inter- 
ests of. Maggie  Williams  and  Mollie  Lewis 
pro  tanto  by  first  applying  the  proceeds 
from  the  sale  of  Howard  Carr*s  one-fourth 
interest  in  the  land  to  the  payment  of  the 
debt,  and  resorting  to  their  interests  only 
for  the  purpose  of  paying  the  balance  due, 
if  this  were  a  suit  between  the  said  sure- 
ties and  Howard  Carr  to  enforce  their  eq- 
uity, either  of  exoneration  or  subrogation, 
it  will  not  do  so  in  this  case,  as  L.  H.  Ed- 
mondson  loaned  the  money  to  Howard  Carr 
and  took  a  mortgage  on  his  one-fourth  in- 
terest in  the  land  on  the  faith  of  the  appar- 
ent relation  of  the  parties  as  shown  on  the 
face  of  the  deed  of  trust  made  by  the  par- 
ties to  J.  M.  Norfleet  as  trustee,  to  secure 
the  debt  due  to  L.  B.  Norfleet,  and,  that  be- 
ing so,  the  interest  of  Carr  is  liable  only  for 
one-third  of  the  Norfleet  debt,  and,  as  Mrs. 
Williams  and  Mrs.  Lewis  have  received  each 
one-third  of  the  balance  of  the  proceeds  in 
the  hands  of  the  trustee,  J.  M.  Norfleet,  for 
distribution,  the  money  now  in  controversy 
should  be  paid  to  him  as  the  receiver  in 
bankruptcy  of  P.  A.  Lewis,  who  is  the  as- 
signee of  L.  H.  Edmondson.  This  contention 
is  based  upon  the  assumption  that  Edmond- 
son was  a  purchaser  for  value  and  without 
notice  of  the  equity  of  Mrs.  Williams  and 
Mrs.  Lewis.  Is  that  assumption  correct? 
We  think  not  When  Edmondson  took  the 
mortgage  on  Carr's  interest  to  secure  his 
debt,  he  did  not  acquire  the  legal  title,  which 
is  necessary  to  make  a  purchaser  for  value 
and  without  notice,  but  only  an  equitable 
interest,  for  Carr  had  only  an  equity  of  re- 
demption under  the  deed  of  trust  he  made 
to  J.  M.  Norfleet  for  L.  E.  Norfleet  The 
case  is  not  to  be  distinguished  in  principle 
from  Polk  v.  Gallant  22  N.  C.  395,  in  which 
Chief  Justice  Ruffln  said:  "Upon  the  argu- 
ment the  counsel  for  the  defendants  placed 
not  much  stress  on  the  defenses  brought  for- 
ward in  the  answer ;  and  we  think  very  prop- 
erly, as  they  are  clearly  insufficient.  In  the 
first  place,  the  sheriffs  sale  is  no  bar,  even 
if  a  legal  title  had  been  the  subject  of  it  as 
the  purchaser  only-  succeeds  to  the  defend- 
ant in  the  execution,  and  is  affected  by  all 
the  equities  against  him.  Freeman  v.  Hill, 
21  N.  C.  389.  Much  more  must  this  be 
so  when  the  defendant  in  the  execution 
has  himself  but  an  equity.  If  it  be  of  that 
kind  which  is  liable  to  be  sold,  the  pur- 
chaser can  only  claim  to  stand  in  the  shoes 


of  the  debtor,  and  get  a  title  only  by  doing 
those  acts,  on  the  performance  of  which  the 
debtor  himself  would  have  been  authorized 
to  ask  for  a  conveyance.  Precisely  on  the 
same  footing  stands  the  purchase  of  the  son 
from  the  father  himself,  which  was  of  an 
equity  only.  It  is  only  the  honest  purchaser 
of  a  legal  title  whom  equity  will  not  disturb. 
If  the  purchase  be  of  the  legal  title,  but  with 
notice  of  an  equity  in  another,  or  if  it  be 
only  an  assignment  of  an  equity,  with  or 
without  notice  of  a  prior  equity  in  another 
person,  in  either  case  the  estate  must  in  the 
hands  of  the  purchaser,  answer  all  the  claims 
to  which  it  would  have  been  subject  in  the 
hands  of  the  vendor.  Between  mere  equi- 
ties, the  elder  is  the  better.  Against  the 
present  defendant  then,  the  plaintiff  is  en- 
titled to  all  the  relief  which  this  court  would 
have  given  him  against  the  original  purchas- 
er, for  whom  he  was  surety."  Green  v. 
Crockett  22  N.  C.  390.  So  in  Winborn  v. 
Gorrell,  38  N.  C.  117,  40  Am.  Dec.  456,  the 
court  says,  referring  to  the  same  question: 
"This  brings  up  for  consideration  the  de- 
fense set  up  by  the  trustee  and  creditors 
claiming  under  Hanner's  assignment  as  pe- 
culiar to  themselves,  and  founded  on  merits 
independent  of  those  of  Hanner  and  himself. 
They  claim  to  be  just  creditors,  who  have 
honestly  obtained  a  security  for  their  debts 
without  a  knowledge  of  the  plaintiff's  equity, 
and  therefore  entitled  to  hold  it  But  they 
were  mistaken  in  supposing  that  they  had 
obtained  a  conveyance  of  this  land  as  a  se- 
curity. They  say  they  relied  on  the  decree 
as  determining  the  rights  of  the  parties  and 
constituting  a  title.  But  we  have  seen  that 
is  not  so.  The  deed  is  only  an  assignment  of 
an  equitable  title,  and  then,  were  these  per- 
sons purchasers  instead  of  creditors,  the  es- 
tate itself  must  answer  all  claims  to  which 
it  would  have  been  subject  in  the  hands  of 
the  assignor.  It  is  only  the  purchaser  of  the 
legal  title  without  notice  of  a  prior  equity 
who  can  hold  against  such  equity.  Polk  v. 
Gallant  22  N.  0.  395  [34  Am.  Dec.  410}." 
The  case  of  Wharton  v.  Moore,  84  N.  0.  479, 
87  Am.  Rep.  827,  presented  a  state  of  facts 
substantially  like  those  in  this  case,  and  the 
court  thus  ruled  in  regard  to  them:  'The 
effect  of  these  several  conveyances  was  to 
convey  the  legal  estate  of  Russ  and  wife  to 
Jones  (or  Thompson,  the  trustee,  for  his  use) 
and  the  equity  of  redemption  to  J.  B.  Batch- 
elor,  and  imperfect  equities,  first  to  Carter, 
the  plaintiff's  intestate,  and  then  to  Moore 
and  Adams,  the  defendants.  The  releases  of 
Jones  and  Batchelor  indorsed  on  the  deeds 
from  Russ  and  wife,  not  being  under  seal, 
did  not  convey  the  legal  estate  to  Moore  and 
Adams,  but  left  it  in  Jones  or  his  trustee. 
Linker  v.  Long,  64  N.  C.  296.  So  that  the 
deed  of  bargain  and  sale  executed  by  Russ 
and  wife  to  Moore  and  Adams  passed  only 
such  an  interest  as  the  vendors  had  at  the 
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time,  which  was  a  subsequent  equity.  The 
purchaser  of  an  equitable  title  always  takes 
it  subject  to  prior  equities.  It  Is  only  the 
purchaser  of  the  legal  title,  without  notice 
of  a  prior  equity,  who  can  take  it  against 
such  equity.  Winborn  t.  Gorrell,  38  N.  O. 
117  [40  Am.  Dec.  466]."  Those  cases,  which 
have  been  frequently  approved  by  this  court, 
are  decisively  against  the  appellant's  conten- 
tion. In  Wharton  t.  Moore  the  equitable  es- 
tate acquired  by  the  party  claiming  to  be  a 
bona  fide  purchaser  was  created  by  a  deed 
of  trust ;  and  in  Polk  v.  Gallant  and  Winborn 
v.  Gorrell  the  court  protected  the  rights  of 
sureties  to  subrogation  or  exoneration,  as 
against  the  purchaser  of  an  equity  of  re- 
demption. 

[3]  The  equity  of  Mrs.  Williams  and  Mrs. 
Lewis,  who  were  really  sureties  of  Carr,  was 
that  of  subrogation.  When  Edmondson 
bought  the  Interest  of  Carr,  it  was  subject, 
with  the  Interest  of  Mrs.  Williams  and  Mrs. 
Lewis,  to  the  Norfleet  mortgage,  not  only 
for  the  payment  of  the  debt  of  Carr,  but 
also  by  way  of  exoneration  to  the  applica- 
tion of  his  interest  to  the  payment  of  the 
debt,  so  as  to  protect  the  rights  of  his  sure- 
ties (Winborn  t.  Gorrell,  supra),  or,  if  these 
interests  had  already  been  taken  for  the 
payment  of  the  debt,  they  were  immediately 
subrogated  to  the  right  and  lien  of  the  cred- 
itor, L.  E.  Norfleet,  in  respect  to  the  interest 
of  Howard  Carr,  their  principal.  When  Ed- 
mondson and  Lewis  purchased  the  equity  of 
their  vendor  in  the  land,  they  should  have 
inquired  as  to  the  nature  and  extent  of  the 
incumbrance,  and  they  would  have  ascer- 
tained that  the  interest  of  Carr  in  the  land 
was  liable  for  the  whole  debt,  in  the  first 
instance,  by  way  of  exonerating  his  sureties, 
and,  if  they  had  already  been  compelled  to 
pay  the  debt,  by  their  substitution  to  the 
rights  of  the  creditor  and  the  security  he 
held.  So  that  the  deed  of  trust  to  J.  M.  Nor- 
fleet secured,  not  only  the  debt  of  L.  E.  Nor- 
fleet, but  also  the  rights  of  the  sureties  of 
Carr  by  equitable  subrogation  or  exonera- 
tion, and  it  can  make  no  difference  in  the 
result  which  of  the  equities  was  available  to 
them.  The  equitable  rights  of  the  sureties 
accrued  to  them  when  they  signed  the  note 
with  their  principal  and  gave  the  mortgage 
or  deed  of  trust  to  secure  it  (Nelson  v.  Wil- 
liams, 22  N.  C.  118;  Green  v.  Crockett,  22 
N.  C.  392),  and  they  existed,  therefore,  when 
Edmondson  received  his  mortgage  from  Carr. 

As  the  proceeds  derived  from  the  sale  of 
the  interest  of  Carr  in  the  land  were  not 
sufficient  to  pay  the  debt,  it  follows  that  the 
amount  now  in  the  hands  of  the  trustee  be- 
longs to  Mrs.  Williams  and  Mrs.  Lewis,  and 
the  judge  was  right  in  so  holding. 

Affirmed. 

HOKE,  J.,  concurs  in  result 
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BATCHELOR  r.  OVERTON  et  aX 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  exscutobs  alfd  administrators  (|  29*)— 
Appointment— Collateral  Attack. 

Where  a  clerk  of  the  superior  court  in  the 
exercise  of  his  probate  powers  has  general  ju- 
risdiction of  the  subject-matter,  as  indicated  by 
Revisal  1905,  $  16,  his  decree  appointing  an 
executor  cannot  be  attacked  or  questioned,  ex- 
cept by  direct  proceedings  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  iS  177-182; 
Dec  Dig.  |  29.*1 

2.  Executors  and  Administrators  (|  29*)— 
Appointment— Failure  to  Require  Bonds 
—Collateral  Attack. 

Where  a  decree  appointing  an  executor 
has  been  entered  by  the  clerk  of  the  superior 
court  having  general  jurisdiction  of  the  sub- 
ject-matter, the  executor's  failure  to  give  a 
bond  is  only  an  irregularity  not  invalidating 
the  appointment,  so  that  it  is  not  open  to  col- 
lateral attack. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §f  177-182; 
Dec.  Dig.  §  29.*] 

3.  Executors  and  Administrators  ($  28*)— 
Appointment  of  Executor— Inference  as 
to  Residence. 

Though  it  was  admitted  by  plaintiff  suing 
as  executor  that  he  had  not  riven  bond  and 
was  not  then  a  resident  of  the  state,  where 
defendant  admitted  of  record  that  plaintiff's 
qualifications  at  the  time  of  his  appointment 
were  regular  and  proper,  it  may  be  inferred 
on  collateral  attack  on  the  appointment  that, 
when  he  originally  qualified,  he  was  a  resident 
of  the  state,  notwithstanding  Revisal  1905, 
§  28,  which  provides  that  a  nonresident  execu- 
tor shall  give  bond,  and  section  319,  which  re- 
quires that,  before  nis  letters  issue,  he  shall 
give  bond  with  specified  conditions. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {§  1859,  1867, 
1874;    Dec.  Dig.  f  28.*1 

4.  Chattel  Mortgages  ($  172*)  —  Recovery 
of  Goods  on  Default— Defenses— 'Fail- 
ure of  Title. 

Where  the  buyer  in  a  seller's  action  in 
claim  and  delivery  admitted  the  purchase  from 
the  seller  and  the  execution  of  a  mortgage  to 
secure  the  price  but  denied  plaintiff's  title  to  the 
goods  sold,  the  buyer  cannot  resist  payment  or 
a  surrender  of  the  property  as  required  by  his 
contract,  in  the  absence  of  any  proof  that  his 
possession  has  been  disturbed  or  the  title  ac- 
quired by  him  in  any  way  rightfully  questioned. 

FEd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  f{  306-315;  Dec.  Dig.  $ 
172.*] 

Appeal  fromf  Superior  Court,  Nash  Coun- 
ty; Ferguson,  Judge. 

Action  by  O.  D.  Batchelor,  executor  of  V. 
B.  Batchelor,  deceased,  against  J.  D.  Over- 
ton and  another.  Judgment  of  nonsuit,  on 
the  ground  that  plaintiff  was  a  nonresident 
and  had  not  given  bond,  and  plaintiff  ap- 
peals.   Reversed. 

E.  B.  Grantham  and  Austin  &  Davenport, 
for  appellant.  Brooks  &  Taylor,  for  appel- 
lees. 

HOKE,  J.  It  was  alleged  in  the  complaint 
and  admitted  in  the  answer  that  in  Decern- 
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*er,  1902,  plaintiff,  O.  D.  Batchelor,  was  duly 
qualified  as  executor  of  V.  B*  Batchelor,  de- 
ceased. The  letters  of  administration  to  O. 
D.  Batchelor  of  said  date  in  proper  form 
were  received  in  evidence,  showing  that  said 
V.  B.  Batchelor  had  died  resident  in  Nash 
county,  leaving  a  last  will  and  testament,  and 
appointing  plaintiff  his  said  executor,  and  it 
was  further  admitted  that  the  will  provided 
that  no  bond  should  be  required.  It  was 
further  alleged  in  the  complaint  and  admit- 
ted in  the  answer  that  in  December,  1908, 
plaintiff,  as  executor,  had  sold  and  delivered 
to  defendants  the  sawmill,  engine,  boiler,  and 
other  property,  the  subject  of  the  controver- 
sy, for  $000,  bad  received  $150  on  the  pur* 
chase  price,  and  took  a  mortgage  on  said 
property  to  secure  the  amount  remaining 
due,  to  wit,  $450,  and  the  mortgage  was 
made  part  of  the  complaint.  It  was  further 
alleged  in  the  complaint,  and  denied  in  the 
answer,  that  no  other  and  further  payment 
had  been  made  on  the  purchase  price,  and 
that  plaintiff  was  the  owner  of  the  property 
under  and  by  virtue  of  said  mortgage,  and 
had  instituted  present  suit  after  the  defend- 
ants had  failed  to  make  the  payments  requir- 
ed by  said  mortgage, 'and  after  each  and  ev- 
ery of  the  payments  therein  mentioned  had 
become  due  and  payable. 

On  those  facts  and  admissions,  we  are  of 
opinion,  and  so  hold,  that  plaintiff  is  entitled 
to  proceed  with  his  action,  and  that  the  or- 
der of  nonsuit  should  be  set  aside,  and  this, 
although  it  was  admitted,  further,  that  at 
the  time  of  trial  the  plaintiff  was  a  nonresi- 
dent, and  had  given  no  bond.  On  this  sub- 
ject our  statute  (chapter  1,  |  5,  subsec  2) 
enacts  that  a  nonresident  may  qualify  as  ex- 
ecutor (section  28),  that  such  executor  shall 
give  bond,  etc.,  and  in  chapter  9,  |  319,  it  is 
provided  that  every  executor,  etc.,  from1 
whom  a  bond  is  required  by  law,  before  let- 
ters issued,  must  give  a  bond,,  eta 

[1]  Notwithstanding  these  requirements  of 
the  statute,  it  is  very  generally  held  that 
when  a  clerk  of  our  superior  court,  in  the 
exercise  of  the  probate  powers  conferred  by 
statute,  has  general  jurisdiction  of  the  sub- 
ject-matter of  inquiry,  as  indicated  In  chap- 
ter 1,  S  16,  Revisal,  and  on  application  made 
has  entered  a  decree  appointing  an  executor 
or  administrator  and  letters  are  accordingly 
issued,  such  decree  is  controlling,  and  may 
not  be  successfully  attacked  or  in  any  way 
questioned,  but  by  direct  proceedings  Insti- 
tuted for  the  purpose.  Fann  v.  Railroad,  155 
N.  C.  136,  71  S.  B.  81;  Jordan  v.  Railroad,  125 
Wis.  581, 104  N.  W.  803, 1L.  R.  A.  (N.  S.)  885, 
110  Am.  St  Rep.  865,  4  Ann.  Cas.  1118 ;  Cros- 
well  on  Executors,  pp.  19-127.  In  Farm's 
Case,  speaking  to  the  general  question,  the 
-court  said:  "In  this  day  and  time,  and  un- 
der our  present  system,  it  seems  to  be  gen- 
erally conceded  that  the  decrees  of  probate 
courts,  when  acting  within  the  scope  of  their 
powers,  should  be  considered  and  dealt  with 


as  orders  and  decrees  of  courts  of  general  Ju- 
risdiction, and,  where  jurisdiction  over  the 
subject-matter  of  inquiry  has  been  properly 
acquired,  that  these  orders  and  decrees  are 
not  as  a  rule  subject  to  collateral  attack. 
The  facts  very  generally  recognized  as  ju- 
risdictional are  stated,  In  section  16  of  our 
Revisal,  to  be  that  there  must  be  a  decedent, 
that  he  died  domiciled  in  the  county  of  the 
clerk  where  application  is  made,  or  that, 
having  his  domicile  out  of  this  state,  he  died 
out  of  the  state,  leaving  assets  in  such  coun- 
ty or  assets  have  thereafter  come  into  such 
county.  Having  his  domicile  out  of  the  state, 
he  died  in  the  county  of  such  clerk,  leaving 
assets  anywhere  in  the  state  or  assets  have 
thereafter  come  into  the  state,  and  where,  on 
application  for  letters  of  administration, 
these  facts  appear  of  record,  the  question  of 
the  qualifications  of  the  court's  appointee 
cannot  be  collaterally  assailed.  That  is  one 
of  the  very  questions  referred  to  him  for  de- 
cision. But,  if  a  person  has  been  selected 
contrary  to  the  prevailing  rules  of  law,  the 
error  must  be  corrected  by  proceedings  in- 
stituted directly  for  the  purpose"— -citing 
Hall  v.  Railroad,  146  N.  O.  345,  59  S.  B. 
879;  Springer  v.  Sha vender,  118  N.  C.  33,  23 
S.  E.  976,  54  Am.  St  Rep.  708;  Lyle  v.  Slier, 
103  N.  C  261,  9  8.  E.  491;  Moore  and  Wife 
v.  Eure,  101  N.  C.  11,  7  S.  E.  471,  9  Am.  St 
Rep.  17;  London  v.  Railroad,  88  N.  C.  585. 
And  generally  on  the  subject  see  Dobler  v. 
Strobel,  9  N.  D.  104,  81  N.  W.  37,  with  notes 
by  the  editor  in  81  Am.  St  Rep.  pp.  530-535; 
Croswell  on  Executors  and  Administrators, 
p.  19  et  seq. 

[2]  Applying  the  principle,  authority  here 
and  elsewhere  is  to  the  effect  that,  when  a 
decree  has  been  entered  under  circumstances 
stated,  the  failure  to  give  a  bond  or  the  giv- 
ing of  an  insufficient  bond  Is  only  an  Irreg- 
ularity in  no  way  affecting  the  validity  of 
the  appointment,  and  that  such  appointment 
may  not  be  questioned  collaterally.  Hower- 
ton  v.  Sexton,  104  N.  O.  75,  10  8.  B.  148; 
Garrison  v.  Cox,  95  N.  O.  353;  Hughes  v. 
Hodges,  94  N.  O.  56;  Granbery  v.  Mhoon,  12 
N.  C  456;  Dobler  v.  Strobel,  supra;  Leather- 
wood  v.  Sullivan,  Executors,  81  Ala.  458,  1 
South.  718;  Ex  parte  Maxwell,  37  Ala.  362, 
79  Am.  Dec.  62;  Harris,  Appellant,  v.  Chip- 
man,  9  Utah,  101,  33  Pac.  242;  In  re  Cralgie's 
Estate,  24  Mont  37,  60  Pac.  495;  Croswell 
on  Executors,  p.  187. 

[31  It  would  seem  that  the  prohibitive 
terms  of  chapter  1,  f  28,  and  chapter  9,  § 
319,  do  not  apply  to  the  present  case,  for, 
while  it  is  admitted  for  defendant  that  plain- 
tiff is  not  at  present  a  resident  of  this  state, 
the  admission  also  appears  of  record  that 
plaintiff's  qualifications  in  1902  were  regular 
and  proper,  and  we  think  it  a  fair  inference 
that  when  he  originally  qualified,  he  was  a 
resident  of  the  state.  Moore  v.  Eure,  Adm'r, 
101  N.  a  11,  7  S.  E.  471,  9  Am.  St  Rep.  17. 
In  such  case,  and  in  any  event,  the  appoint- 
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ment  should  stand  unless  set  aside  and  let- 
ters recalled  by  direct  proceedings. 

[4]  Apart  from  this,  it  is  admitted  that 
defendants  bought  the  property  from  plain- 
tiff and  executed  the  mortgage  sued  on  to 
him  as  executor,  and,  in  the  absence  of  any 
proof  or  suggestion  that  defendants'  posses- 
sion had  been  disturbed  or  the  title  passed 
to  him  in  any  way  rightfully  questioned,  it 
is  not  open  to  defendants  to  resist  payment 
or  the  surrender  of  the  property,  as  required 
by  his  contract  Webster  v.  SLaws,  89  N.  C. 
225;  35  Gyc.  p.  541.  There  is  error,  and  this 
will  be  certified  that  the  trial  may  proceed, 
and  the  rights  of  the  parties  finally  deter- 
mined. 

Reversed. 

(156  N.  C.  893) 

HICKS  v.  SEABOARD  AIR  LINE  RY.  et  al 
(Supreme   Court   of  North   Carolina.     March 

13,  1912.) 

Eminent  Domain   (8  285*)  —Relocation  — 
Damages— Liability. 

Where  a  railroad  company  laid  its  road  in 
such  close  proximity  to  a  highway  in  front  of 
plaintiff's  premises  that  the  road  trustees  of 
the  township  relocated  the  road  by  taking  a 
strip  of  land  from  the  front  of  plaintiffs  prem- 
ises, as  authorized  by  Laws  1909,  c.  245,  plain- 
tiffs remedy  to  recover  damages  for  the  land 
so  taken,  etc,  was  against  the  township,  and 
not  against  the  railroad  company. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |  791;    Dec.  Dig.  |  285.*] 

Appeal  from  Superior  Court,  Franklin 
County;    Carter,  Judge. 

Action  by  R.  M.  Hicks  against  the  Sea- 
board Air  Line  Railway  and  the  Board  of 
Road  Trustees  of  Franklinton  Township. 
From  a  judgment  overruling  the  demurrer 
of  the  railway  company,  it  appeals.  Re- 
versed. 

This  is  an  appeal  from  a  judgment  over- 
ruling a  demurrer. 

The  complaint  alleges:  That  the  plaintiff 
is  a  resident  of  Franklin  county,  and  the 
owner  of  land  adjoining  the  right  of  way 
of  the  defendant  company.  That  the  board 
of  trustees  of  Franklinton  township  is  a  cor- 
poration created  by  chapter  215,  Laws  1909, 
and  has  complete  control  of  the  public  roads 
in  Franklinton  township,  and  is  empowered 
to  construct,  maintain,  and  improve  the  same. 
That,  prior  to  the  construction  of  said  rail- 
road, the  public  county  road  ran  along  the 
lands  now  owned  by  plaintiff,  and  had  so 
run  for  many  years,  beyond  the  memory  of 
this  plaintiff,  and  the  said  railroad  com- 
pany about  the  year  1885,  in  the  construc- 
tion of  its  road  at  this  point,  laid  its  track 
along  the  side  of  and  parallel  to  said  pub- 
lic road,  but  within  less  than  40  feet  there- 
of. The  said  public  road,  running  within  40 
feet  of  said  railroad  track  and  on  its  right 
of  way,  has  been  recognized  and  used  as  a 


public  road  ever  since,  up  to  the  time  com- 
plained of  was  continuously  so  used,  and  the 
said  railroad  company  has  never  obtained 
any  grant  or  conveyance  thereof  from  any 
authorized  source,  nor  made  any  considera- 
tion therefor.  That  said  public  road  wa» 
one  of  the  most  important  public  roads  in 
said  Franklinton  township,  and  under  said 
act  of  the  General  Assembly  of  1909  it  was- 
under  the  control  of  said  road  trustees,  and 
full  power  was  vested  in  said  trustees  to- 
improve  same  as  might  be  desired  for  the 
best  use  of  the  public.  That  in  June,  1910, 
the  defendant  road  trustees  began  the  work 
of  improving  said  public  road,  but  along- 
the  plaintiff's  land,  where  said  road  was 
within  40  feet  of  said  railroad  track,  as- 
plaintiff  is  informed  and  believes,  and  so- 
avers,  said  road  trustees  were  forbidden  by 
the  said  defendant  railroad  company  to  do 
any  work  in  the  way  of  drainage  or  grading- 
said  public  roadbed  or  otherwise  improving 
same  at  any  place  within  40  feet  of  the  cen- 
ter of  the  railroad  track.  That  after  being- 
forbidden,  and  in  consequence  thereof,  said 
road  trustees  proceeded  to  construct  a  pub- 
lic road  adjoining  the  lands  of  said  railroad? 
outside  of  its  right  of  way  and  upon  the 
lands  of  the  plaintiff.  That  in  the  construc- 
tion of  the  said  public  road  there  was  taken 
from  the  plaintiff's  land  a  strip  .30  feet  wide 

and long,  including  a  part  of  the  yard 

in  front  of  plaintiff's  residence,  to  his  great 
damage.  That  to  his  request  to  have  his 
damages  assessed  as  under  the  provisions  of 
the  said  Franklinton  township  roads  act 
fixed  the  road  trustees  reply  that  the  said 
defendant  railroad,  having  taken  the  public 
road  in  its  right  of  way,  should  pay  all  the 
damages  caused  in  securing  a  location  for 
the  road  as  now  laid  off  on  plaintiff's  land. 
And  the  defendant  railroad  denies  liability 
therefor,  and  plaintiff,  by  both  defendants,, 
is  denied  recompense  for  the  injuries  sus- 
tained by  him.  And  the  plaintiff  is  unable,, 
therefore,  to  determine  in  what  jurisdiction 
and  in  what  manner  to  move  for  the  remedy 
for  the  Injury  done  to  him. 

The  defendant  railroad  demurs  to  the  com- 
plaint upon  the  ground  that  it  does  not  state- 
a  cause  of  action  against  it,  and  further  be- 
cause it  discloses  that  the  remedy  of  the 
plaintiff  is  by  mandamus  against  said  board* 
of  trustees. 

Judgment  was  entered  overruling  the  de- 
murrer, and  the  defendant  excepted  and  ap- 
pealed. 

Murray  Allen  and  F.  S.  Spruill,  for  ap- 
pellant S.  A.  L.  Railroad.  Bickett,  White  & 
Malone,  for  appellee  Board  of  Road  Trus- 
tees.   Win.  H.  Ruffln,  for  appellee. 

ALLEN,  J.  We  are  unable  to  see  that  any 
cause  of  action  is  stated  against  the  de- 
fendant railroad. 


•For  other  casts  too  same  topic  and  section  NUMBER  in  Dee.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


N.O.) 


IN  RE  BATTLE'S  ESTATB 


28 


The  plaintiff  does  not  allege  that  said  de- 
fendant has  entered  upon  his  land,  or  has 
committed  any  act  causing  him  injury,  nor 
is  any  relationship  shown  which  would  make 
the  defendant  liable  for  the  acts  of  the  board 
of  trustees.  It  would  seem  that  the  board 
of  trustees  had  the  right  to  enter  upon  the 
lands  of  the  plaintiff  for  the  purpose  of  locat- 
ing, relocating,  or  changing  a  public  road, 
and  the  act  of  the  General  Assembly  (chap- 
ter 245,  Laws  1900)  which  confers  this  pow- 
er furnishes  a  remedy  to  the  owner  of  the 
land  thus  taken  for  a  public  use. 

The  question  debated  here,  as  to  the  right 
of  the  trustees  to  proceed  against  the  rail- 
road, Is  not  before  us,  and  we  refrain  from 
expressing  any  opinion  upon  it 

There  is  error  in  overruling  the  demurrer, 
and  the  judgment  is  reversed. 

Reversed. 


C168  N.  C.  597) 

HOBBS  et  aL  ▼.  CASH  WELL  et  aL 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  Appeal  and  Ebbob  (5  640*)— Record- 
Setting  Out  Proceedings  —  Rules  or 
Court. 

Where  the  transcript  does  not  set  forth 
the  proceedings  in  the  order  of  time  in  which 
they  occur,  as  required  by  Supreme  Court 
rule  19  (6o  S.  E.  vii),  and  the  record  shows 
no  error  warranting  an  order  for  a  new  trial, 
the  appeal  will  he  dismissed  on  motion  under 
Supreme  Court  rule  20  (66  S.  B.  vii). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2788;  Dec  Dig.  j  640.*] 

2.  Appeal  and  IteBOB  (|  640*)— Record— Ex- 
ceptions. 

Where  the  transcript  on  appeal  does  not 
set  out  the  exceptions  numbered,  as  required 
by  Supreme  Court  rule  19  (66  S.  B.  vii),  and 
state  the  exceptions  briefly  and  clearlv.  as  re- 
quired by  Supreme  Court  rule  27  (66  S.  E. 
viii),  and  the  record  shows  no  error  warrant- 
ing an  order  for  a  new  trial,  the  case  will  be 
dismissed  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2788 ;    Dec.  Dig.  f  640.*] 

Appeal  from  Superior  Court,  Sampson 
County;  Peebles,  Judge. 

Action  by  B.  I*  Hobbs  and  others  against 
George  W.  Cashwell  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Ap- 
peal dismissed. 

This  case  was  before  this  court  at  a  pre- 
vious term,  and  is  reported  in  152  N.  C.  183, 
67  S.  B.  495.  The  case  was  retried  before 
his  honor,  Judge  Peebles,  at  May  term,  1911, 
of  the  superior  court  of  Sampson  county. 
There  was  a  verdict  upon  the  issues  and  a 
Judgment  for  the  plaintiffs,  from  which  the 
defendants  appealed. 

O.  M.  Faircloth  and  John  D.  Kerr,  Sr.,  for 
appellants.    Faison  &  Wright,  for  appellees. 


PEE  CURIAM.  [1, 2]  Plaintiffs  move,  un- 
der rule  20  of  the  Supreme  Court  (66  S.  B. 
vii),  to  dismiss  this  appeal  upon  the  grounds  : 
That  in  the  record  the  "proceedings  are  not 
set  forth  in  the  order  of  time  in  which  they 
occurred,  and  so  as  to  follow  each  other  in 
the  order  in  which  same  took  place,  as  re- 
quired by  rule  19,  8  1  [66  8.  B.  vii]."  (2)  For 
that  the  appellant  has  not  set  out  in  the 
case  on  appeal  his  exceptions,  briefly  and 
clearly  stated  and  numbered,  as  prescribed 
by  rules  27  and  19,  8  2  (66  S.  E.  viii,  vii). 
Jones  v.  Railway,  153  N.  C.  419,  69  S.  EL 
427 ;  Davis  v.  Wall,  142  N.  C.  453,  55  S.  E. 
350.  Upon  examination  of  the  record  in  this 
case,  we  are  of  opinion  that  under  the  rules 
of  the  Supreme  Court  the  plaintiffs'  motion 
must  be  allowed.  We  have,  however,  exam- 
ined the  record  and  assignments  of  error 
and  And  no  error  of  sufficient  importance  to 
warrant  the  ordering  of  another  trial. 

Appeal  dismissed. 


(158  N.  C.  888) 

In  re  BATTLE'S  ESTATB. 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  Executors  and  Administrators  (8  35*)— 
Removal  of  Administrator— Application 
to  Remove— Nature  of  Proceeding — "Spe- 
cial Proceeding"— "Civil  Action." 

An  application  to  the  clerk  of  the  supe- 
rior court  to  remove  an  administrator,  as  au- 
thorized by  Code,  f  1521,  is  neither  a  ''civil  ac- 
tion" nor  a  "special  proceeding."  within  Code 
Civ.  Proc,  for  the  purpose  oflitigating  rights 
and  liabilities  of  adverse  parties,  but  is  a 
mere  application  for  the  exercise  of  a  statu- 
tory power  to  protect  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f{  227-262; 
Dec  Dig.  ft  35.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1183-1193;  vol.  8.  p.  7603;  vol.  7, 
pp.  6586-6590;  vol.  8,  pp.  7802,  7803.] 

2.  Executors  and  Administrators  (§  35*)— 
Issues— Transfer. 

On  an  application  to  the  clerk  of  the  su- 
perior court  to  remove  an  administrator  for 
cause,  the  clerk  is  not  required,  on  issues  rais- 
ed, to  transfer  the  cause  to  the  superior  court 
for  a  jury  trial,  but  may,  and  ordinarily  should, 
take  definite  action  in  the  premises,  though  the 
clerk  has  power,  in  the  exercise  of  discretion, 
to  direct  issues  of  fact  to  be  tried  by  a  jury, 
and  to  transfer  them  to  the  superior  court  for 
trial,  as  authorized  by  Code,  i  116. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  227-262; 
Dec  Dig.  |  35.*] 

8.  Executors  and  Administrators  (|  35*)— 
Removal  bt  Clerk— Appeal. 

On  an  application  to  the  clerk  of  the  su- 
perior court  to  remove  an  executor  or  admin- 
istrator for  cause,  the  executor  or  administra- 
tor, or  any  person  interested,  is  authorized  by 
Code,  §  116,  to  appeal  from  the  clerk's  finding 
of  fact  and  judgment  to  the  judge  having  ju- 
risdiction in  term  time  or  in  vacation;  and  he 
may  review  the  findings  and  affirm,  reverse,  or 
modify  the  judgment  of  the  clerk  and  remand 
the  matter  to  the  clerk  for  further  proceed- 
ings, and  from  the  judgment  of  such  judge  an 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  £  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


24 


74  SOUTHEASTERN  REPORTER 


(N.O. 


appeal  lies  to  the  Supreme  Court  for  the  de- 
termination of  errors  of  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  55  227-262; 
Dec.  Dig.  |  35.*]  ' 

4.  Executors  awd  Administrators  (§  85*)— 
Removal—Review— Issues— Trial. 

On  appeal  from  a  clerk  of  the  superior 
court,  on  an  application  to  remove  an  execu- 
tor or  administrator  for  cause,  the  judge  in 
reviewing  the  clerk's  findings  may,  in  his  dis- 
cretion, direct  issues  of  fact  to  be  tried  to  a 
jury. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ||  227-262; 
Dec  Dig.  S  35.*] 

5.  Executors  and  Administrators  ({  35*)— 
Removal— Grounds. 

Within  two  weeks  after  intestate's  death, 
appellant,  a  well-informed  and  capable  busi- 
ness man,  went  to  the  house  of  the  widow, 
who  could  neither  read  nor  write,  and  obtained 
from  her  and  from  six  of  her  children  a  con- 
tract, by  which  he  was  to  receive  25  per  cent, 
of  the  estate  over  and  above  lawful  fees  for 
administering  the  estate,  together  with  a  writ- 
ing, purporting  to  be  the  widow's  renunciation 
of  her  right  to  administer  the  estate  in  favor 
of  appellant:  both  papers  being  witnessed  by 
another,  with  whom  appellant  had  agreed  to 
share  equally  the  amount  sought  to  be  receiv- 
ed from  the  estate.  Held,  that  appellant  there- 
by showed  himself  unfit  to  act  as*  administra- 
tor, and  was  properly  removed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  227-262; 
Dec.  Dig.  |  35.*] 

Appeal  from  Superior  Court,  Nash  Coun- 
ty; Ferguson,  Judge. 

In  the  matter  of  the  administration  of  the 
estate  of  Frank  P.  Battle,  deceased.  Appli- 
cation for  removal  of  W.  R.  Mann,  adminis- 
trator. On  appeal  from  an  order  of  the  clerk 
of  the  superior  court  of  Nash  county.  Or- 
der of  removal  was  affirmed,  and  the  admin- 
istrator excepted  and  appeals.    Affirmed. 

T.  T.  Thorne,  for  appellant  Brooks  & 
Taylor,  for  appellees. 

HOKE,  J.  it  appears  of  record  that  Frank 
Battle  died,  domiciled  in  Nash  county,  on 
29th  of  September,  1911,  and  within  two  or 
three  weeks  thereafter  W.  R.  Mann  was  duly 
qualified  as  his  administrator ;  that  the  pro- 
ceedings were  had  before  T.  A.  Sills,  Esq., 
clerk  of  the  superior  court  of  Nash  county, 
and  on  presentation  of  a  paper  writing,  pur- 
porting to  be  a  renunciation  of  Cora  Battle, 
widow  of  deceased,  in  favor  of  W.  R.  Mann. 
This  paper,  bearing  date  October  13,  1911, 
appeared  to  be  signed  by  Cora  Battle  having 
made  her  mark  thereto,  and  same  was  wit- 
nessed by  one  R»  L.  Powell.  Thereafter,  to 
wit,  on  November  20,  1911,  on  petition  filed 
and  notice  duly  given,  affidavits  were  submit- 
ted on  part  of  Cora  Battle  tending  to  show 
that  she  had  not  signed  the  renunciation,  nor 
authorized  any  one  to  sign  it  for  her.  At  the 
same  time,  affidavit  was  made  on  the  part  of 
Robt.  L.  Powell,  deceased,  to  the  effect  that 
Cora  Battle  made  her  mark  to  said  paper 


writing  in  the  presence  of  affiant  as  sub- 
scribing witness,  and  that  the  contents  were 
fully  explained  and  understood  by  her.  It 
was  admitted  on  the  hearing  by  W.  R.  Mann 
that  on  the  same  date  that  the  renunciation 
purported  to  be  signed,  and  in  contemplation 
of  his  administering  on  the  estate,  he  had 
procured  from  the  widow  a  contract,  by 
which  he  was  to  be  allowed  25  per  cent  of  the 
entire  estate,  in  addition  to  the  fees  allow- 
ed by  law.  It  was  also  admitted  by  Robert 
Powell,  the  subscribing  witness,  that  he  (the 
witness)  had  a  one-half  interest  in  the  con- 
tract obtained  by  Mann,  to  wit,  25  per  cent 
in  addition  to  lawful  fees,  and  that  the  con- 
tract and  the  renunciation  were  carried  by 
him  to  Cora  Battle  and  executed  at  one  and 
the  same  time.  The  clerk  found  as  facts 
that  the  renunciation  had  not  been  made  or 
authorized  by  the  widow,  and  found  the  facts 
also  in  accord  with  the  admissions,  and  gave 
judgment  of  removal.  On  appeal,  the  judge 
affirmed  the  judgment  of  the  clerk,  on  the 
ground  that,  under  the  circumstances  of  the 
parties,  the  obtaining  of  the  contract  in  ques- 
tion from  the  widow  and  six  of  the  nine 
children  of  Frank  Battle,  deceased,  showed 
W.  R.  Mann  to  be  an  unfit  person  to  admin- 
ister on  the  estate;  whereupon  said  Mann 
excepted  and  appealed,  assigning  for  error 
chiefly  that  the  pleadings  and  affidavits  be- 
fore the  clerk  having  raised  an  issue  of  fact 
the  proceeding  should  have  been  transferred 
to  the  civil  issue  docket  for  trial  by  jury; 
(2)  that  his  honor  held  the  obtaining  of  the 
contract  showed  W.  R.  Mann  to  be  an  unfit 
person,  when  said  Mann  had  offered  in  the 
superior  court  to  surrender  his  contract  and 
offered  affidavits,  further,  of  a  number  of 
citizens  to  the  effect  that  he  was  a  man  of 
good  character  and  good  business  standing 
in  the  community  where  he  lived. 

[1-41  It  is  well  understood  that  our  clerks- 
of  the  superior  court  on  petition  filed  and 
notice  duly  served,  in  the  exercise  of  powers- 
conferred  upon  them  In  matters  of  probate, 
may  remove  an  executor  or  administrator  for 
good  cause  shown.  They  make  such  orders, 
in  the  exercise  of  a  legal  discretion,  which 
may  be  reviewed  upon  appeal.  An  applica- 
tion of  this  character  is  not  regarded  as  be- 
ing in  the  nature  of  an  adversary  proceed- 
ing, but  a  power  conferred  with  a  view  of 
protecting  the  estate,  and,  because  prompt 
action  may  often  be  necessary  to  this  end,, 
a  clerk  is  not  required,  on  issues  raised,  to- 
transfer  the  cause  to  superior  court  for  a 
jury  trial,  but  may,  and  ordinarily  should*, 
take  definite  action  in  the  premises.  The 
practice  in  such  cases  is  very  well  stated  in 
Edwards  v.  Cobb,  95  N.  C  4-9,  in  which 
Merrlmon,  J.,  delivering  the  opinion,  said: 
"This  proceeding  is  neither  a  civil  action  nor 
a  special  proceeding  under  the  Code  of  Civil 
Procedure.    Its  purpose  is,  not  to  litigate  the 
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alleged  rights  and  liabilities  of  adverse  par* 
ties,  settle  the  same,  and  give  judgment 
against  one  party  In  faror  of  another,  but  it  is 
■to  require  one  who  is  charged  by  the  law  with 
special  duties  and  trusts,  for  whosoever  may 
4>e  interested,  to  show  cause  why,  in  some 
cases,  he  shall  not  give  such  bond  as  may  be 
required  of  him,  conditioned  for  the  faithful 
-discharge  of  his  duties,  and  tn  others  why  he 
-shall  not  be  removed  from  his  place  or  of- 
fice because  of  some  disqualification,  mal- 
feasance, misfeasance,  or  nonfeasance  that 
-disqualifies  or  unfits  him  in  that  respect,  and 
renders  it  necessary  that  he  shall  be  prompt- 
ly removed  from  it  While  ordinarily  some 
person  or  persons  rightfully  interested  should 
make  the  application  for  such  removal,  sug- 
gest the  grounds  for  It,  and  produce  the  ap- 
propriate and  necessary  proofs  In  that  be- 
iialf,  and  become. parties  to  a  proceeding  for 
the  purpose  and  responsible  for  costs,  the 
•clerk,  in  the  exercise  of  his  jurisdictional 
powers,  requires  .the  executor  or  administra- 
tor, as  the  case  may  be,  to  answer  before  him 
•and  show  cause,  or  be  removed  from  his  of- 
fice, to  the  end  that  the  Interests  of  the  es- 
tate may  be  subserved  and  the  rights  of  par- 
ties Interested  protected  by  his  removal,  and 
the  appointment  of  a  suitable  person  In  his 
stead.  The  clerk  has  power,  as  we  have 
seen,  for  proper  cause,  to  make  such  removal, 
and,  pending  any  litigation  In  that  respect, 
to  make  all  necessary  Interlocutory  orders 
for  the  protection  and  better  securing  of  the 
estate.  Code,  I  1621;  Taylor  v.  Biddle,  71 
N.  C.  1;  In  re  Brinson,  73  N.  G.  278.  Or- 
dinarily, in  such  matters,  issues  of  fact  do 
not  arise;  only  questions  of  fact  are  pre- 
sented, and  the  clerk  hears  the  matter  before 
film  summarily;  he  finds  the  facts  from  af- 
fidavits and  competent  documentary  evidence, 
and  founds  his  orders  and  judgments  on 
same.  He  may,  in  his  discretion,  In  some 
case,  direct  Issues  of  fact  to  be  tried  by  a 
jury,  and  transfer  them  to  the  superior  court 
to  be  tried,  as  directed  by  the  Code,  |  118, 
but  regularly  he  will  not  No  doubt,  in  some 
•cases,  he  ought  to  do  so.  And,  also,  by  vir- 
tue of  this  section,  the  executor  or  adminls? 
trator,  or  any  person  Interested,  may  appeal 
from  the  finding  of  fact  and  the  judgment  of 
the  clerk  to  the  judge 'having  jurisdiction  In 
term  time  or  in  vacation,  and  the  judge  may 
review  the  findings  of  fact,  if  need  be,  and 
-decide  such  questions  of  law  as  may  be  rais- 
ed, affirm,  reverse,  or  modify  the  order  or 
judgment  of  the  clerk,  and  remand  the  mat- 
ter to  him  for  such  further  action  as  ought 
to  be  taken.  From  the  judgment  of  the 
judge,  an  appeal  would  lie  to  this  court,  and 
errors  of  law  only  should  be  assigned.  The 
judge,  In   reviewing  the   findings  of   fact, 


might,  in  his  discretion,  direct  proper  Issues 
of  fact  to  be  tried  by  a  jury  for  his  better  in- 
formation, and  In  some  cases,  it  may  be,  he 
ought  to  do  so.  The  statute,  conferring  pow- 
er on  the  clerk  to  remove  executors  and  ad- 
ministrators, does  not  prescribe  in  terms  how 
the  facts  In  such  matters  shall  be  ascertain- 
ed ;  but  It  plainly  Implies  that  he  shall  act 
promptly  and  summarily." 

Authority  with  us  is  in  general  approval 
of  the  position  as  stated  (Murrill  v.  Sandlin, 
88  N.  C.  54;  In  re  Brinson,  Adm'r,  73  N.  O. 
278 ;  Taylor  v.  Biddle,  71  N.  C.  1 ;  Lovlnler, 
Ex*r,  v.  Pearce,  Guardian,  70  N.  G.  168; 
Hunt  r.  Sneed,  64  N.  G.  180);  and  the  stat- 
ute (Revlsal,  c.  1,  §  85),  authorizing  and  di- 
recting that,  in  all  cases  of  revocation,  etc., 
"the  clerk  shall  Immediately  appoint  a  suc- 
cessor *  •  •  and  make  such  orders  as 
may  tend  to  the  better  ordering  of  the  es- 
tate," is  in  express  recognition  of  the  prin- 
ciple. The  clerk,  therefore,  was  not  required 
to  transfer  the  cause  to  the  civil  issue  docket 
and  delay  action  till  trial  had. 

[S]  We  concur,  also,  in  the  view  taken  by 
his  honor  that  it  sufficiently  appeared  from 
the  admissions  of  record  that  the  appellant 
was  not  a  fit  or  suitable  person  to  act  as 
administrator  of  this  estate,  and  that  a  de- 
termination of  other  questions  presented  was 
not  necessarily  required.  It  may  be  that  the 
taking  of  a  contract  of  this  character  might 
not  always  and  as  a  matter  of  law  justify 
the  removal;  but,  under  the  circumstances 
presented  here,  showing  that  within  two 
weeks  of  intestate's  death  the  appellant,  a 
well-informed  and  capable  business  man,  by 
his  own  admission  and  through  the  agency  of 
one  B.  L.  Powell,  the  subscribing  witness, 
went  to  the  house  of  the  widow,  who  could 
neither  read  nor  write,  and  obtained  from 
her  and  from  six  of  her  children  a  contract 
for  25  per  cent  of  the  estate  over  and  above 
lawful  fees,  the  administrator  and  the  wit- 
ness to  share  equally  In  the  amount,  evinces 
such  an  erroneous  concept  of  official  duty  as 
to  demonstrate  his  unfitness  and  justify  his 
removal.  While  the  clerk,  in  such  cases,  is 
in  the  exercise  of  a  legal  discretion  which 
may,  as  stated,  be  reviewed  on  appeal,  he  Is 
necessarily  allowed  a  large  latitude  in  such 
matters,  and  in  the  present  case,  on  author- 
ity and  the  facts  admitted  of  record,  we  are 
of  opinion,  and  so  hold,  that  the  order  of 
removal  was  properly  made.  Simpson  v. 
Jones,  82  N.  G.  323;  N.  a  R.  R.  v.  Wilson, 
81  N.  0.  223;  In  re  Pike's  Estate,  45  Wis. 
391;  11  A.  &  E.  p.  823;  a  Williams,  Ex'r 
(9th  Am.  Ed.)  p.  702. 

There  is  no  error,  and  the  judgment  of  the 
superior  court  is  affirmed. 

Affirmed. 
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(90  S.  C.  568) 

STATE  ex  rel.  LYON,  Atty.  Gen.,  r.  COLUM- 
BIA WATER  POWER  CO.  et  aX 

(Supreme  Court  of  South  Carolina.    March  11, 

1912.) 

1.  Motions  (5  59*)— Setting  Aside  Consent 
Order— Power  of  Court. 

An  order  of  court  entered  on  consent  ex- 
tending the  time  to  comply  with  other  orders, 
requiring  the  removal  of  certain  obstructions 
to  navigation,  given  under  a  misapprehension 
of  the  facts,  will  be  opened  on  motion  where 
no  expense  has  been  incurred  on  the  faith  of 
the  order,  and  where  the  adverse  party  has  not 
been  placed  in  a  worse  condition  by  reason  of 
anything  done  under  it 

[Ed.    Note.— For    other    cases,    see    Motions, 
Cent  Dig.  §§  73-81 ;  Dec.  Dig.  5  59.*] 

2.  Navigable  Waters  (§  8*)— Jurisdiction 
of  State. 

Under  the  Constitution,  a  navigable  water 
of  the  state  must  remain  a  public  highway  free 
to  the  citizens  of  the  state  and  of  the  United 
States. 

[Ed.  Note.— For  other  cases,   see  Navigable 
Waters,  Cent  Dig.  f  3 ;   Dec  Dig.  i  3.*) 

8.  Statutes  (§  131*)  —  Modification— Oon- 
cubrent  Resolution. 

Where  the  Legislature  by  statute  required 
that  a  navigable  canal  of  the  state  should  be 
opened  for  navigation,  a  mere  concurrent  resolu- 
tion of  the  Legislature  could  not  amend  the 
statute,  or  modify  its  force  by  requiring  the  At- 
torney General  to  consent  that  the  time  for  re- 
moval of  obstructions  be  extended. 

[Ed.    Note.— For   other   cases,    see   Statutes, 
Dec.  Dig.  §  131.*] 

4.  Canals  (§  16*)  —  Removal  of  Obstruc- 
tions—Equitable Relief. 

The  court  which  ordered  the  removal  of 
obstructions  in  a  navigable  canal  of  the  state 
has  power  to  modify  the  order  by  extending 
the  time  for  the  removal  of  the  obstruction, 
and,  in  extending  the  time,  will  give  great 
weight  to  the  fact  that  the  removal  involves 
an  engineering  problem  of  great  difficulty. 

[Ed.  Note.— For  other  cases,  see  Canals,  Dec 
Dig.  §  16.*] 

6.  Canals  (5  16*)— Maintenance  —  Removal 
of  Obstructions— Locks. 

Civ.  Code  1902,  {  1409,  authorizing  the 
county  board  of  commissioners  to  keep  water- 
courses and  cuts  in  repair,  and  to  clear  and 
straighten  and  make  navigable  the  same,  etc, 
empowers  the  board  to  provide  for'  attendance 
on  the  locks  at  a  navigable  canal,  so  as  to 
justify  the  court  to  require  the  locks  to  be  put 
in  order  for  operation,  as  against  the  objection 
that  no  provision  is  made  for  attendance  on 
them. 

[Ed.    Note.— For    other    cases,    see    Canals, 
Cent  Dig.  §§  16,  17;    Dec  Dig.  §  16.*] 

6.  Canals  (§  16*)  —  Obligation  to  Keep 
Open  Locks— Statutes. 

Act  Dec  27,  1887  (19  St  at  Large,  p. 
1090),  authorizing  a  transfer  of  a  canal  to  a 
board  of  trustees,  and  providing  that  the  canal 
shall  be  opened  for  navigation  free  of  charge, 
requires  that  the  canal  shall  be  opened  and  kept 
open  for  navigation,  and  an  assignee  of  the 
board,  required  by  the  assignment  to  perform 
the  conditions  prescribed  by  the  statute,  must 
provide  locks  in  the  canal,  and  keep  them  in 
condition  for  use,  and  thereby  make  the  canal 
open  for  navigation. 

[Ed.  Note.— For  other  cases,  see  Canals,  Dec 
Dig.  $  16.*] 


'To  be  officially  reported." 

Original  petition  by  the  State,  on  the  re- 
lation of  J.  Fraser  Lyon,  Attorney  General, 
against  the  Columbia  Water  Power  Company 
and  others.    Decree  ordered. 

J.  Fraser  Lyon,  Atty.  Gen.,  and  B.  P.  Mc- 
Master,  for  petitioner.  B.  L.  Abney,  for  Col- 
umbia Water  Power  Co.  Christie  Benet,  for 
City  of  Columbia. 

• 

WOODS,  J.  The  nature  and  scope  of  this 
proceeding  is  set  out  with  sufficient  fullness 
in  the  opinion  rendered  on  March  4,  1909, 
and  reported  in  82  S  C.  181,  63  S.  E.  884,  22 
L.  R.  A.  (N.  S.)  485,  129  Am.  St  Rep.  876, 
17  Ann.  Cas.  343.  By  the  decree  then  ren- 
dered, the  court  adjudged  that  the  Columbia 
Canal  was  navigable  water,  and  that  its  ob- 
struction by  a  bridge  used  to  support  the 
water  pipes  of  the  city  of  Columbia  was  a 
public  nuisance,  against  which  the  state  was 
entitled  to  an  injunction.  In  view  of  the  al- 
leged difficulties  In  conducting  the  city's  sup- 
ply of  water  without  the  use  of  the  bridge, 
the  court  made  the  following  order  of  refer- 
ence: "It  is,  therefore,  referred  to  A.  D. 
McFadden,  Esq.,  master  for  Richland  coun- 
ty, to  take  testimony  and  report  his  conclu- 
sions of  fact  on  these  issues:  Would  an  or- 
der enjoining  at  once  the  construction  of  the 
bridge  described  in  the  petition  so  seriously 
Interfere  with  the  water  supply  of  the  city 
of  Columbia  as  to  endanger  the  health  of 
the  city?  In  issuing  the  order  of  injunction 
for  the  protection  of  the  free  navigation  of 
the  canal,  what  length  of  time  should  be 
allowed  the  city  of  Columbia  to  provide  an- 
other method  of  conveying  an  adequate  sup- 
ply of  water  to  the  waterworks  of  the 
city?'  The  report  of  the  master  having  been 
afterwards  filed,  the  court  on  March  5,  1910, 
ordered  "that  the  respondent,  the  city  of  Col- 
umbia, and  the  mayor  and  aldermen  of  the 
city  of  Columbia,  and  each  of  them,  are  here- 
by enjoined  and  required  to  remove  within 
eight  months  from  the  date  of  this  order 
the  water  mains  and  bridge  constructed 
across  the  Columbia  canal  by  the  city  of 
Columbia,  and  located  near  the  city  water 
pumping  station,  a  fuller  description  of  said 
bridge  and  water  mains  appearing  in  the 
petition."    85  S.  O.  113,  68  S.  E.  1119. 

Thereafter  the  General  Assembly  passed 
the  following  concurrent  resolution: 

"A  concurrent  resolution  providing  for  an 
extension  of  time  for  the  city  of  Colum- 
bia to  comply  with  the  order  in  the  case 
of  State  v.  City  of  Columbia. 

"Whereas,  the  Supreme  Court  of  South 
Carolina  has  passed  an  order  requiring  the 
city  of  Columbia  to  remove  from  across  the 
Columbia  Canal  the  water  mains  and  bridge 
there  erected  by  it  on  5th  June,  1911;  and 

'Whereas,  the  removal  of  said  bridge  and 
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mains  will  be  at  great  expense  and  the  whole 
water  supply  of  the  city  of  Columbia  is  de- 
pendent thereon;  and    . 

"Whereas,  the  said  city  does  not  question 
the  right  of  the  state  to  require  it  to  remove 
the  said  bridge  and  mains  at  any  time  it  sees 
fit  to  do  so,  but  it  Is  desirous  of  being  al- 
lowed to  let  the  bridge  and  mains  remain 
until  such  time  as  it  la  shown  that  they 
are  an  actual  obstruction  to, real  navigation; 
■and 

"Whereas,  it  appears  that  even  if  the 
-city  of  Columbia  now  removed  the  said 
bridge  and  mains,  there  are  other  obstruc- 
tions In  the  said  canal  which  would  pre- 
vent navigation,  and  against  which  no  pro- 
ceedings have  been  taken  by  the  state  of 
South  Carolina  or  other  parties:    Therefore, 

"Section  1.  Be  it  resolved  by  the  House 
of  Representatives,  the  Senate  concurring, 
that  the  Attorney  General  be,  and  he  is 
hereby,  authorized  and  directed  to  consent 
to  an  order  of  the  Supreme  Court  of  the 
state  of  South  Carolina  extending  the  time 
for  the  removal  of  said  bridge  and  mains 
'ior  a  period  of  five  years  from  the  date 
hereof  unless  all  other  present  obstructions 
to  navigation  on  said  canal  be  sooner  re- 
moved.' " 

On  the  written  consent  of  the  Attorney 
General  and  other  counsel,  the  court  on  May 
5,  1911,  made  an  administrative  order  that 
"the  time  allowed  for  the  removal  of  said 
water  pipes  and  bridges  is  hereby  extended 
to  16th  February,  1916,  unless  prior  to  said 
date  the  present  obstructions  to  navigation 
at  the  locks  be  removed;  then  upon  notice 
of  such  removal,  said  respondent  shall,  with- 
in eight  months,  remove  the  said  bridge  and 
water  mains  as  directed  in  the  original  de- 
cree herein,  filed  March  10,  1910."  After 
this  order  was  made,  Mr.  B.  P.  McMaster, 
who,  as  counsel,  had  main  charge  of  the  case 
on  behalf  of  the  state  under  the  sanction  of 
the  Attorney  General,  filed  his  petition  for 
a  revocation  of  the  order  on  the  ground  that 
he  "was  Induced  to  consent  to  said  order, 
with  such  a  contingency,  upon  the  under- 
standing and  belief  based  upon  the  statement 
of  the  attorney  of  the  respondent  the  Colum- 
bia Electric  Street  Railway,  Light  &  Power 
Company,  and  its  former  manager,  who  stat- 
ed to  petitioner  that  the  respondent  recogniz- 
ed that  it  was  its  duty  to  keep  said  gates 
in  workable  condition,  and  at  any  time  it 
would  put  its  gates  in  such  condition  for 
the  passage  of  boats  in  and  out  of  said 
canal."  On  this  petition  an  order  was  made 
requiring  the  respondents  to  show  cause  why 
the  consent  oroer  above  recited  "should  not 
be  reconsidered,  and  such  time  for  the  re- 
moval of  said  obstructions  be  fixed  by  the 
court  as  should  be  meet  and  just,  and  the 
respondent  the  Columbia  Electric  Street 
Railway,  Light  &  Power  Company  do  show 
cause,  at  the  same  time  and  place,  why  said 
order  in  this  cause  should  not  be  reconsid- 


ered, and  said  cause  reopened  for  further 
enforcement  of  the  rights  of  the  public,  and 
why  it  should  not  be  required  to  put  its  locks 
at  the  head  of  said  canal  in  a  workable  con- 
dition/' Separate  returns  were  made  by 
the  respondents,  and  the  issues  arising  there- 
under are  now  before  the  court 

[1]  It  is  not  necessary  to  consider  in  de- 
tail the  affidavits  as  to  the  conversations 
between  Mr.  McMaster  and  the  officers  of  the 
street  railway  company  which  formed  the 
basis  of  the  understanding  alleged  by  Mr. 
McMaster.  Assuming  that  the  officers  of  the 
street  railway  company  did  not  intend  to 
recognize  its  duty  to  keep  the  gates  of  the 
locks  in  workable  condition,  nor  to  promise 
to  put  them  in  such  condition,  it  cannot  be 
doubted  that  the  consent  was  signed  under 
that  impression.  No  expense  has  been  in- 
curred, and  in  no  respect  has  either  of  the 
respondents  been  placed  in  a  worse  condi- 
tion by  reason  of  anything  done  under  the 
order.  Under  these  circumstances,  refusal 
to  open  the  order  would  be  oppressive.  The 
objection  made  in  the  return  of  the  city  of 
Columbia  that  the  Attorney  General  has  not 
joined  in  the  request  that  the  consent  order 
be  opened  was  made  no  doubt  because  the 
Attorney  General  was  absent  from  the  state 
when  the  return  was  filed,  and  his  position 
had  not  been  ascertained  by  the  city  attor- 
ney. The  record  shows  that  the  Attorney 
General  is  actively  applying  to  have  the 
consent  order  opened  by  joining  in  the  print- 
ed argument  submitted  in  support  of  the 
petition.  In  considering  whether  the  con- 
sent order  should  be  revoked  and  the  matter 
reconsidered,  it  is  necessary,  however,  to 
determine  the  force  of  the  concurrent  resolu- 
tion, because  the  resolution  not  only  au- 
thorized,* but  directed,  the  Attorney  General 
to  consent  to  an  order  extending  the  time 
for  the  removal  of  the  bridge  and  water 
mains  "for  a  period  of  five  years  from  the 
date  hereof  unless  all  other  obstructions  to 
navigation  upon  said  canal  be  sooner  re- 
moved." 

[2]  As  was  shown  in  the  former  decree, 
the  canal  is  navigable  water  of  the  state, 
and  as  such,  under  the  Constitution,  must 
forever  remain  a  public  highway  free  to  the 
citizens  of  the  state  and  the  United  States, 
without  tax,  impost,  or  toll  imposed.  The 
extent  to  which  this  constitutional  provi- 
sion limits  the  power  of  the  General  Assem- 
bly to  enact  laws  imposing  burdens  on  navi- 
gation or  authorizing  the  obstruction  of 
navigable  waters  for  public  purposes  pre- 
sents a  question  of  difficulty.  The  subject 
has  been  discussed,  and  language  like  that 
used  in  our  Constitution  has  been  construed, 
in  several  cases  decided  by  the  Supreme 
Court  of  the  United  States.  In  Cardwell  v. 
American  Bridge  Co.,  113  U.  S.  205,  5  Sup. 
Ct  423,  28  L.  Ed.  959,  the  court  said  with 
respect  to  a  similar  provision  in  the  statute 
admitting  the  state  of  California:    "If  we 
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treat  the  clause  as  divisible  Into  two  divi- 
sions, they  must  be  construed  together  as 
having  but  one  object,  namely,  to  insure  a 
highway  equally  open  to  ill  without  pref- 
erence to  any,  and  unobstructed  by  duties  or 
tolls,  and  thus  prevent  the  use  of  navigable 
streams  by  private  parties  to  the  exclusion 
of  the  public,  and  the  exaction  of  any  toll 
for  their  navigation;  and  that  the  clause 
contemplated  no  other  restriction  upon  the 
power  of  the  state  in  authorizing  the  con- 
struction of  bridges  over  them,  whenever 
such  construction  would  promote  the  con- 
venience of  the  public."  Hamilton  v.  Vicks- 
burg,  etc.,  Ry.  Co.,  119  U.  S.  280,  7  Sup.  Ct 
206,  30  L.  Ed.  393 ;  Willamette  I.  B.  Co.  v. 
Hatch,  125  U.  S.  1,  8  Sup.  Ct.  811,  31  L  Ed. 
629;  Manigault  v.  Springs,  199  U.  S.  479, 
26  Sup.  Ct  811,  50  I*  Ed.  278 ;  Illinois  Cen- 
tral Ry.  Co.  v.  People,  146  U.  S.  387,  13  Sup. 
Ct  110,  37  L.  Ed.  1018. 

[3]  But,  if  the  power  of  the  General  As- 
sembly to  authorize  the  obstruction  of  navig- 
able water  by  a  municipality  be  assumed, 
the  assumption  could  not  prevent  the  court 
from  opening  and  reconsidering  the  order  in 
question,  for  this  reason:  The  General  As- 
sembly itself  by  the  statutes  referred  to  in 
the  former  decree  required  the  canal  to  be 
opened  for  navigation,  and  it  is  obvious  that 
a  mere  concurrent  resolution  could  not  have 
the  effect  of  amending  the  statutes  or  modify- 
ing their  force  by  requiring  the  Attorney 
General  to  consent  that  the  canal  be  ob- 
structed contrary  to  the  statute,  so  that  the 
court  would  be  bound  by  that  consent 

[4]  But  the  court  in  passing  its  orders 
must  give  great  weight  to  the  fact  convinc- 
ingly shown  by  the  return  of  the  city  of  Co- 
lumbia that  the  removal  of  the  bridge  by  it 
over  the  canal  without  material  interference 
with  the  water  supply  of  the  city  and  its 
inhabitants  Involves  an  engineering  problem 
of  great  difficulty,  and  the  court  has  no 
hesitation  in  modifying  its  administrative 
orders  heretofore  granted  by  extending  the 
time  for  the  removal  of  the  bridge  until  the 
expiration  of  eight  months  from  the  filing  of 
this  decree. 

[5]  The  remaining  question  is  whether  the 
Columbia  Street  Railway  Company  should 
be  required  to  put  the  locks  in  workable 
condition  so  that  they  may  be  used  for  navi- 
gation. The  original  petition  alleged  on 
this  subject:  "That  your  petitioner  is  in- 
formed and  believes  that  the  respondents  the 
Columbia  Water  Power  Company  and  the 
Columbia  Electric  Street  Railway,  Light  & 
Power  Company,  in  violation  of  their  obli- 
gations to  the  public,  have  further  obstructed 
said  canal  by  placing  timber  and  logs,  and 
permitting  the  same  to  be  and  remain  at  and 
across  the  entrance  of  the  lock  at  the  head 
of  said  canal,  and  have  fastened  and  secured 
the  gate  of  said  locks  so  that  the  same  can- 
not be  opened,  and  have  allowed  mud,  drift- 
wood, and  dgbris  to  accumulate  In  said  locks 


so  that  the  said  gates  have  become  Immov- 
able and  useless,  so  as  to  prevent  the  passage 
of  boats  and  other  .crafts  into  and  out  of 
said  canal.  +  *  *  That  in  closing  the 
gates  of  the  said  locks  as  aforesaid  and  in* 
failing  to  keep  the  passageway  into  said  ca- 
nal open  for  the  use  of  the  public,  and  in  the 
violation  of  the  said  acts  as  hereinbefore  set 
forth,  the  said  respondents  the  Columbia 
Water  Power  Company  and  the  Columbia 
Electric  Street  Railway,  Light  &  Power  Com- 
pany have  violated  the  duties  and  obliga- 
tions assumed  by  them  upon  the  purchase  of 
said  canal;  and,  said  canal  being  a  public 
highway,  the  aforesaid  obstructions  consti- 
tute a  public  nuisance,  for  the  abatement  of 
which  your  petitioner  has  no  adequate  reme- 
dy at  law." 

To  this  allegation  the  Columbia  Street 
Railway  Company  responded  In  part  as  fol- 
lows: "That  the  gates  to  the  lock  at  the 
head  of  the  canal  on  Broad  river  are  not 
and  as  respondent  Is  Informed  and  believes- 
have  never  been,  fastened  or  secured,  so  that 
the  same  cannot  be  opened,  although,  since 
the  construction  of  the  said  lock,  a  movable 
cofferdam  has  been  placed  In  the  lock  above 
the  upper  gate  for  the  purpose  of  cleaning 
away  the  mud,  sand,  and  trash  accumulated 
there,  but  said  cofferdam  can  easily  be  re- 
moved in  a  very  short  time.  That  upon 
removal  of  the  mud  and  trash  accumulated 
In  the  upper  part  of  said  lock  the  gates  to- 
the  lock  can  be  easily  and  readily  opened, 
but  mud,  sand,  and  trash  will  accumulate 
in  a  short  period  of  time,  perhaps  after  each* 
freshet  In  the  river,  especially  when  the 
gates  are  not  regularly  opened.  That  within 
the  past  two  years  one  of  the  gates  to  said 
lock  has  been  repaired  and  made  new,  so- 
that  the  boats  can  pass  through  said  locks- 
whenever  occasion  requires.  That  while 
timber  and  logs  have  been  laced  Into  a  boon* 
and  fastened  some  distance  above  the  lock, 
for  the  purpose  of  preventing  trash,  logs,  etc., 
from  washing  against  and  injuring  the  lock 
and  flood  gates  to  the  canal,  the  same  does- 
not  interfere  with  the  use  of  said  lock,  nor 
navigation  through  it    But  within  the  past 

14  years  no  boat  has  been  used  on  the  canal 
for  the  purpose  of  transporting  any  freight- 
merchandise,  or  commercial  commodity,  nor 
has  any  such  boat  been  put  through  the  said 
lock/'  The  court  in  its  former  decree  de- 
cided nothing  on  this  subject  except  that  it 
would  not  in  the  exercise  of  its  discretion  or- 
der the  Columbia  Street  Railway  to  remove 
the  obstructions  to  the  use  of  the  locks  un- 
til the  General  Assembly  should  make  pro* 
vision  for  the  attendance  upon  them.  The 
following  language  of  the  decree  shows  that 
the  matter  was  left  open  for  further  adminis- 
trative orders  upon  a  showing  that  provision, 
had  been  made  by  law  for  attendance  on  the 
locks:  "The  court  cannot  order  the  respond- 
ent to  put  the  lock  In  order,  because  section. 

15  of  the  act  of  1887,  by  virtue  of  which  the 
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state's  interest  In  the  canal  was  transferred 
to  the  trustee*  of  the  Colombia  Canal,  ex* 
pressly  provided  that  the  trustees  should  not 
be  required  to  attend  on  any  locks  that  may 
be  built,  and  the  Columbia  Electric  Street 
Railway,  Light  &  Power  Company  assumed 
only  the  obligations  Imposed  by  that  act 
Assuming,  but  not  deciding,  that  the  Colum- 
bia Street  Railway,  Light  &  Power  Com- 
pany is  bound  under  its  contract  to  keep 
the  lock  free  from  obstruction  to  navigation, 
it  is  manifest  the  lock  would  be  of  no  use 
without  some  one  to  operate  it  Until  the 
state  may  see  fit  to  provide  such  operation, 
it  would  be  useless  to  require  the  lock  to 
be  cleared  of  obstruction.  We  do  not  con- 
sider the  allegation  made  in  the  returns  that 
the  use  of  the  lock  for  navigation  of  the  ca- 
nal from  Broad  river  would  greatly  impair  the 
value  of  large  manufacturing  and  public 
service  works  run  by  the  water  of  the  canal, 
it  is  to  be  assumed  that  the  General  Assem- 
bly, when  it  provides  for  attendance  and  use 
of  the  lock,  will  have  due  regard  for  the  in- 
terests involved  in  the  operation  of  these 
plants." 

Counsel  for  the  petitioner,  at  the  last  hear- 
ing, has  brought  to  the  attention  of  the  court 
section  1409  of  the  Civil  Code  as  a  statute 
requiring  the  county  board  of  commission- 
ers to  provide  for  attendance  on  the  locks 
at  the  canal.  The  section  provides:  "The 
county  board  of  commissioners  are  authoriz- 
ed and  empowered  to  keep  the  said  water 
courses  and  cuts  in  repair,  and  to  dig  out, 
clear,  cleanse,  shorten,  straighten  and  make 
navigable  the  same,  either  with  the  labor 
of  such  male  inhabitants  as  shall  be  liable 
to  work  on  the  public  highways,  or  by  con- 
tract with  one  or  more  persons;  and  they 
shall  also  have  all  such  work  done  as  may 
from  time  to  time  be  expedient  and  neces- 
sary for  the  preservation  and  use  of  said 
water  ,  courses  and  cuts,  notwithstanding 
such  work  be  not  designated  in  this  chapter." 
We  think  the  statute  broad  enough  to  meet 
the  case,  and  that,  in  view  of  this  statute, 
the  court  cannot  exercise  discretion  to  with- 
hold an  order  for  the  locks  to  be  put  in 
order  for  operation,  on  the  ground  that  no 
provision  has  been  made  for  attendance  upon 
them. 

[6]  It  remains  to  decide  the  question  of 
substantive  right  expressly  left  open  in  the 
former  decree,  namely,  does  the  statute  law 
of  the  state,  under  which  the  Columbia 
Street  Railway  has  charge  of  the  canal,  re- 
quire that  corporation  to  maintain  and  keep 
open  locks  for  the  purposes  of  navigation 
at  the  entrance  from  Broad  river  to  the 
canal?  The  statute  of  1887  (19  Stat  1000) 
authorized  and  required  the  board  of  direc- 
tors of  the  South  Carolina  penitentiary  "to 
transfer,  assign,  and  release  to  the  board 
of  trustees  of  the  Columbia  Canal  *  *  • 
the  property  known  as  the  Columbia  Canal 
together  with  the  lands  now  held  therewith 


•  •  •  for  the  use  and  benefit  of  the  city 
of  Columbia,  for  the  purposes  hereinafter 
mentioned  in  this  act,  subject  nevertheless 
to  the  performance  of  the  conditions  and 
limitations  herein  prescribed  on  the  part  of 
the  said  board  of  trustees  and  their  assigns." 
The  Columbia  Street  Railway  Company  is 
the  assignee  of  the  board  of  trustees  of  the 
Columbia  Canal,  and  as  such  assumed  all 
the  obligations  imposed  on  that  board  by 
the  statute.  One  of  the  conditions  and  lim- 
itations to  which  all  rights  acquired  by  the 
Columbia  Street  Railway  is  subject  and 
which  was  expressly  imposed  upon  it  by  the 
act  is  laid  down  in  section  5  of  the  statute, 
namely,  "that  the  said  canal  shall  be  opened 
for  navigation  free  of  charges  by  the  said 
board  of  trustees."  This,  of  course,  did  not 
mean  that  the  canal  should  be  opened  and 
then  closed,  but  that  it  should  be  opened  and 
kept  open  for  navigation.  It  is  undisputed 
that  locks  are  absolutely  necessary  to  the 
use  of  the  canal  for  any  purposes  of  nav- 
igation from  the  Broad  river  into  the  canal, 
and  certainly  such  navigation  was  contem- 
plated by  the  statutes.  It  Is  impossible  to 
doubt  therefore,  that  the  statute  imposed 
on  the  street  railway  company  the  duty  of 
providing  locks  and  keeping  them  in  condi- 
tion for  use,  for  not  otherwise  could  the 
canal  be  made  open  for  navigation.  That 
this  was  understood  by  the  parties  holding 
the  canal  under  the  act  of  1887  to  be  their 
duty  appears  from  the  fact  that  they  pro- 
vided for  navigation  by  the  construction  of 
locks.  We  are  not  unmindful  that  there 
are  great  Interests  involved  in  the  use  for 
manufacturing  purposes  of  the  power  gener- 
ated by  the  canal.  These  interests  must  be 
regarded  as  far  as  may  be  consistent  with 
the  proper  use  of  the  canal  as  navigable  wa- 
ter; for  the  right  of  the  citizen  to  the  use 
of  the  navigable  water  of  the  state  is  not  a 
boundless  right  Like  other  rights,  it  is  to 
be  exercised  with  due  regard  to  other  In- 
terests, in  this  instance  with  particular  con- 
cern for  the  use  of  the  water  power  which 
the  course  of  legislation  with  respect  to  the 
canal  shows  the  General  Assembly  intended 
to  promote.  When  the  Columbia  Electric 
Street  Railway,  Light  &  Power  Company 
has  performed  the  duty,  it  voluntarily  as- 
sumed by  putting  the  locks  in  workable  or- 
der and  navigation  from  the  river  into  the 
canal  has  actually  begun,  it  will  be  time 
enough  to  consider  what,  If  any,  limitation 
may  be  and  should  be  put  by.  the  court  up- 
on the  use  of  the  canal  for  navigation,  and 
what  other  orders,  if  any,  may  be  necessary 
to  have  the  canal  opened  to  navigation. 
There  is  nothing  before  the  court  warrant- 
ing the  inference  that  the  canal  may  not  be 
of  some  use  for  navigation  through  the  locks 
to  the  bridge,  even  before  its  removal;  but 
a  reasonable  time  should  nevertheless  be  al- 
lowed for  placing  the  locks  in  workable  con- 
dition. 
In  consonance  with  the  views  herein  ex- 
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pressed,  It  is  therefore  ordered  that  the  city 
of  Columbia  be  allowed  eight  months  from 
the  filing  of  this  decree  for  the  removal  of 
its  bridge  over  the  Columbia  Canal;  that 
the  Columbia  Street  Railway,  Light  &  Pow- 
er Company  within  three  months  from  the 
filing  of  this  decree  open  the  Columbia  Ca- 
nal by  putting  the  locks  in  workable  condi- 
tion at  the  Broad  river  entrance  to  the  ca- 
nal; that  any  and  all  of  the  parties  have 
leave  to  apply  for  such  further  orders  as 
may  be  necessary  to  protect  their  rights  as 
herein  declared,  as  questions  with  respect 
thereto  may  hereafter  arise  under  the  plead- 
ings. 

GARY,  GL  X,  and  HYDRICK,  J.,  concur. 


(91  S.  C.  41) 

KELLY  et  aL  t.  TINER. 

(Supreme  Court  of   South  Carolina.     March 

20,  1912.) 

1.  Cemeteries    (|  20*)  —Desecration  —  In- 
junction—Right to  Sue. 

Where  a  bill  alleged  that  certain  land  had 
been  dedicated  to  cemetery  purposes  for  be- 
tween 80  and  90  years,  that  plaintiffs'  par- 
ents, grandparents,  great-grandparents,  and 
other  kindred,  as  well  as  their  children,  were 
buried  there,  and  that  plaintiffs  expected  to  be 
buried  there  themselves,  and  their  descendants 
likewise,  it  sufficiently  showed  that  plaintiffs 
would  sustain  special  and  peculiar  damage  by 
the  desecration  of  the  cemetery  to  entitle  them 
to  sue  to  restrain  defendants  from  obliterating 
the  cemetery  and  converting  the  same  into 
arable  land  for  agriculture. 

[Ed.  Note. — For  other  cases,  see  Cemeteries, 
Cent.  Dig.  §  22;   Dec  Dig.  ft  20.*] 

2.  Cemeteries    (f  20*) —Desecration  — In- 
junction—Individuals. 

Where  a  graveyard  is  set  apart  for  use  of 
the  public,  those  who  have  kindred  or  friends 
buried  there  may  maintain  a  suit  for  any  un- 
lawful interference  therewith  or  trespass 
thereon. 

[Ed.  Note.— For  other  cases,  see  Cemeteries, 
Cent.  Dig.  ft  22;  Dec.  Dig.  §  20.*] 

3.  Parties  (§  12*)— Person  Suing  for  Ben- 
efit of  All. 

Two  persons  whose  kindred  were  buried  in 
land  dedicated  and  used  for  cemetery  purposes 
were  entitled  to  sue  in  their  own  names  for 
themselves  and  for  all  others  similarly  inter- 
ested to  restrain  the  desecration  of  the  ceme- 
tery and  the  use  thereof  for  agricultural  pur- 
poses; it  being  impracticable  to  bring  all  the 
parties  before  the  court  by  reason  of  numbers. 
[Ed.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  §  12;   Dec.  Dig.  §  12.*] 

4.  Cemeteries    (f   20*)— Burial  of   Dead- 
Grave  Rights. 

Where  one  has  been  permitted  to  bury  his 
dead  in  a  cemetery  by  the  express  or  implied 
consent  of  those  in  proper  control  of  it,  he 
acquires  such  possession  In  the  spot  of  ground 
in  which  the  bodies  are  buried  as  will  entitle 
him  to  maintain  trespass  quare  clausum  fregit 
against  the  owners  of  the  fee  or  strangers 
who,  without  his  consent,  negligently  or  wan- 
tonly disturb  it. 

[Ed.  Note.— For  other  cases,  see  Cemeteries, 
Cent.  Dig.  §  22;    Dec.  Dig.  |  20.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  S.  W.  G.  Shipp,  Judge. 

Suit  by  Ellas  Kelly  and  another  against 
John  Tiner.  From  a  judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiffs  appeal 
Reversed. 

The  following  is  the  complaint,  demurrer, 
order,  and  exceptions  referred  to  in  the  opin- 
ion: 

"Complaint 

'The  plaintiffs,  complaining  of  the  defend- 
ant, allege: 

"(1)  That  the  old  'Kelly  Cemetery'  is  a 
plot  of  land  in  Darlington  county,  situated 
on  the  public  road  leading  from  Hartsville  to 
Timmonsville,  containing  two  (2)  acres  of 
land,  and  is  bounded  on  the  east  by  the  said 
public  road  leading  from  Hartsville  to  Tim- 
monsville and  fronting  thereon  one  acre;  and 
Is  bounded  on  all  other  sides  by  lands  of  the 
defendant  John  Tiner;  and  is  now  being  used 
and  has  been  used  for  many  years  as  a  pub- 
lic burying  ground. 

"(2)  That  from  plaintiffs*  best  knowledge, 
Information,  and  belief,  said  knowledge,  in- 
formation, and  belief  having  been  obtained 
from  the  oldest  inhabitants  in  the  neighbor- 
hood, about  80  or  90  years  ago,  one  Jacob 
Kelly,  a  large  landowner  of  that  neighbor- 
hood, set  apart  and  gave  to  the  public  the 
two  acres  of  land  hereinbefore  described  as 
a  public  burying  ground,  and  from  that  time 
until  now  the  said  two  acres  of  land  thus 
set  apart,  given,  and  dedicated  to  the  pub- 
lic by  the  said  Jacob  Kelly  has  been  known 
as  the  'Kelly  Cemetery,'  and  has  been  used 
exclusively  by  the  public  all  these  years  ex- 
clusively as  a  burying  ground.  That  the 
said  two  acres,  after  having  been  given  and 
dedicated  to  the  public,  as  aforesaid,  and  for 
the  purposes  aforesaid,  was  cut  off  and  sep- 
arated from  the  rest  of  the  tract  of  land  by 
rows  of  trees,  the  public  at  large  taking  pos- 
session of  the  same,  and  has  ever  since  kept 
peaceable,  continuous,  and  uninterrupted  pos- 
session of  the  same,  caring  for  it,  cleaning 
it  off,  keeping  the  graves  in  good  condition, 
and  putting  a  wire  fence  around  the  graves 
to  keep  the  cattle  from  trampling  upon  and 
desecrating  this  sacred  spot 

"(3)  That  these  plaintiffs  are  grandsons  of 
the  said  Jacob  Kelly,  who  originally  set 
apart  and  gave  the  said  two  acres  of  land 
aforesaid  for  the  purposes  hereinbefore  stat- 
ed, and  that  these  plaintiffs  can  remember 
for  50  years  that  the  said  two  acres,  known, 
as  aforesaid,  as  the  'Kelly  Cemetery,'  was 
then  owned  and  possessed  by  the  public  as  a 
place  to  bury  the  dead,  and  no  member  of 
the  Kelly  family,  as  heir  at  law  of  the  said 
Jacob  Kelly,  or  any  other  person,  prior  to  the 
acts  of  the  defendant  hereinafter  stated,  ev- 
er dreamed  of  laying  claim  to  any  part  or 
parcel  of  the  said  two  acres,  or  did  any  of 
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them  ever  attempt  for  all  these  years  to  ex- 
ercise any  acts  of  ownership  over  the  same, 
except  to  bury  their  dead  and  aid  and  assist 
the  public  at  large  in  keeping  clean  and  in 
good  order  the  said  cemetery. 

"(4)  That  these  plaintiffs  are  residents  of 
that  neighborhood,  and  have  been  through- 
out almost  their  entire  lives,  and  from  Infor- 
mation received  from  the  very  oldest  citizens 
of  the  community  they  are  informed  and  be- 
lieve that  at  the  sale  of  the  said  lands  of 
the  said  Jacob  Kelly  at  the  courthouse  door 
in  Darlington  it  was  publicly  stated  that 
these  two  acres,  known  as  the  'Kelly  Ceme- 
tery,' were  excepted,  it  being  the  property  of 
the  public,  and  these  plaintiffs  have  person- 
ally known  all  of  the  owners  for  the  past 
50  years  of  the  tract  of  land  from  which  the 
said  two  acres  was  cut  off  nearly  a  hundred 
years  ago,  and  at  no  time  did  either  or  any 
of  them  lay  any  claim  to  any  part  or  parcel 
of  the  same,  or  exercise,  either  publicly  or 
privately,  any  acts  of  ownership  over  the 
same,  except  to  bury  their  dead  and  aid  and 
assist  the  public  in  preserving  and  keeping 
intact  the  said  two  acres  of  land  for  the  ex- 
clusive and  sole  purpose  of  burying  the  dead, 
and  at  all  times  did  the  owners  of  said  origi- 
nal tract  of  land  own  and  admit,  publicly 
and  privately,  that  they  did  not  own  or  pos- 
sess any  part  or  parcel  of  the  'Kelly  Ceme- 
tery/ but  that  the  same  belonged  to  the  pub- 
lic for  the  purpose  of  burying  the  dead. 

"(5)  That  these  plaintiffs  are  the  grand- 
sons and  heirs  of  the  said  Jacob  Kelly,  and 
are  now  and  have  been  citizens  of  that  com- 
munity almost  during  their  entire  lives;  that 
they,  with  the  rest  of  the  public,  have  had 
peaceable,  open,  notorious,  hostile,  continuous, 
and  uninterrupted  possession  of  the  said 
two  acres  of  land,  known  as  the  'Kelly  Cem- 
etery,' as  aforesaid,  for  more  than  60  years; 
that  their  parents,  grandparents,  and  great- 
grandparents  and  other  kindred,  for  near- 
ly a  hundred  years,  have  been  buried  in  this 
cemetery;  that  each-  of  these  plaintiffs  have 
children  buried  there;  that  they  expect,  if 
the  ruthless  hand  of  its  desecrator  and  de- 
stroyer, should  be  stayed,  that  this  sacred 
spot  shall  be  the  burial  place  of  these  plain- 
tiffs, their  children,  grandchildren,  etc.,  on 
down  through  the  corridors  of  time. 

"(6)  That  on  the  days  of  February,  March, 
April,  and  May  of  1909  the  defendant  John 
Tiner,  unlawfully,  willfully,  and  wantonly 
burnt  down  the  posts,  holding  the  wires 
around  the  graves,  cut  down  and  destroyed 
most  of  the  large  trees,  planted,  by  hands  long 
since  dead  and  buried  in  the  same  graveyard, 
cut  down  and  destroyed  some  of  the  grass, 
shrubbery,  etc.,  on  the  said  two  acres,  plough- 
ed up  into  large  beds  a  part  of  the  land,  and 
threatens  to  continue  to  commit  the  afore- 
said depredations,  and  if  he  is  not  prohibited 
these  plaintiffs  verily  believe  that  he  will 
continue  to  thus  Illegally  and  unlawfully 
trespass  upon  this  property,  cut  down  and 


destroy  the  remainder  of  the  old  trees,  the 
old  landmarks,  as  aforesaid,  and  will  con- 
tinue to  destroy  the  shrubbery,  mutilate  the 
posts,  and  make  the  said  two  acres,  the  old 
'Kelly  Cemetery,'  unfit  for  the  purposes  of 
burying  the  dead — the  only  use  it  has  been 
dedicated  to  for  the  past  80  or  90  years. 

"(7)  That  if  the  defendant  be  allowed  to 
continue  his  acts  of  trespass  and  depreda- 
tions, as  aforesaid,  these  plaintiffs  will  be  ir- 
reparably injured,  and  these  plaintiffs  verily 
believe  from  the  defendant's  past  conduct, 
his  threats,  etc.,  that  he  does  Intend  to 
continue  his  illegal,  willful,  and  wanton  acts 
until  the  old  graveyard  is  made  a  cotton 
patch  or  cornfield. 

"(8)  That  these  plaintiffs  have  no  adequate 
remedy  at  law,  and  unless  the  court  restrains 
and  enjoins  the  defendant  from  any  further 
illegal,  willful,  and  wanton  trespasses  and 
depredations,  as  aforesaid,  these  plaintiffs 
will  be  irremediably  and  permanently  injur- 
ed and  damaged,  and  the  aforesaid  'Kelly 
Cemetery'  forever  destroyed,  so  that  these 
plaintiffs  and  the  community  at  large  be  de- 
prived from  burying  their  dead  in  the  old 
family  graveyard,  and  these  plaintiffs  desire 
that  an  injunction  be  issued,  restraining  and 
enjoining  any  further  acts  of  trespass  upon 
the  aforesaid  land,  known  as  the  old  'Kelly 
Cemetery,'  by  the  defendant,  his  agents  and 
servants,  or  by  any  other  party  or  parties, 
acting  for  him  or  by  his  authority. 

"Wherefore  the  plaintiffs  pray  judgment 
against  the  defendant,  that  the  said  defend- 
ant, his  agents  and  servants,  and  all  persons 
acting  under  his  authority  and  direction,  be 
perpetually  and  permanently  enjoined  from 
entering  upon  or  trespassing  in  any  way 
upon  the  said  two  acres  of  land  above  de- 
scribed, and  known  as  the  old  'Kelly  Ceme- 
tery,' and  from  mutilating,  cutting  down,  and 
destroying  any  of  the  posts,  trees,  shrubbery, 
etc.,  standing  upon  the  said  two  acres  of 
land,  known,  as  aforesaid,  as  the  old  'Kelly 
Cemetery,'  and  for  the  costs  and  disburse- 
ments of  this  action,  and  for  such  other  and 
further  relief  as  to  the  court  doth  seem  just 
and  proper." 

"Grounds  of  Demurrer. 

"(1)  Because  there  is  no  allegation  that 
the  alleged  acts  of  the  defendant  constitute  a 
nuisance. 

"(2)  Because  there  is  no  allegation  that 
the  legal  remedy  of  indictment  has  been  ex- 
ercised and  found  unavailing;  indictment, 
and  not  injunction,  being  the  proper  mode  of 
redress. 

"(3)  Because  there  is  no  allegation  of  pe- 
culiar and  special  damage  sustained  by  plain- 
tiffs which  would  entitled  them  to  injunctive 
relief. 

"(4)  Because  there  is  no  allegation  that 
the  defendant  is  insolvent. 

"(5)  Because  there  is  utter  failure  to  state 
facts  constituting  any  equity." 
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"Order  Sustaining  Demurrer. 

"The  Issue  of  law  arising  upon  the  demur- 
rer of  the  defendant  to  plaintiffs'  complaint 
herein  having  come  duly  on  for  trial  before 
me  at  the  regular  term  of  this  court  on  the 
7th  day  of  April,  1911,  now,  after  hearing 
F.  A*  Miller  of  counsel  for  defendant  in 
support  of  the  demurrer,  and  J.  B.  McLauch- 
lln,  plaintiffs'  attorney,  In  opposition  there- 
to, and  due  deliberation  having  been  had 
thereon,  I  decide  and  find  as  follows: 

"That  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  be- 
cause it  appears  upon  the  face  of  said  com- 
plaint that  there  Is  no  allegation  of  peculiar 
and  special  damage  sustained  by  the  plain- 
tiffs which  would  entitle  them  to  injunctive 
relief. 

"It  is  therefore  ordered  that  the  defend- 
ant have  final  judgment  in  his  favor,  sus- 
taining the  demurrer  to  the  complaint  and 
dismissing  said  complaint,  with  costs.  It  is 
further  ordered  that  in  the  event  of  an  ap- 
peal to  the  Supreme  Court  from  this  order 
the  temporary  Injunction,  heretofore  granted 
by  Judge  Wilson,  be  continued  pending  said 
appeal,  provided  the  plaintiffs  execute  a  new 
injunction  bond  in  the  sum  of  $200,  In  ac- 
cordance with  the  usual  form  of  injunction 
bonds,  In  favor  of  the  defendant,  and  that 
the  said  bond  be  filed  within  10  days,  with 
sufficient  surety,  to  be  approved  by  the  clerk 
of  this  court" 


« 


Exceptions. 

"(1)  Because  his  honor,  Judge  Shipp,  erred 
in  sustaining  the  demurrer,  when  he  should 
have  held  that  the  complaint  was  sufficient 
and  did  state  facts  upon  which  injunctive 
relief  should  have  been  granted. 

"(2)  Because  his  honor,  Judge  Shipp,  erred 
in  holding  'that  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, because  it  appears  upon  the  face  of  said 
complaint  that  there  is  no  allegation  of  pe- 
culiar and  special  damage  sustained  by  the 
plaintiffs  which  would  entitle  them  to  In- 
junctive relief.'  He  should  have  held  that 
the  complaint  did  state  a  good  cause  of  ac- 
tion,, and  that  there  was  an  allegation  of 
such  peculiar  and  special  damages  as  would 
entitle  the  plaintiffs  to  the  injunctive  relief 
prayed  for. 

"(3)  Because  his  honor,  Judge  Shipp,  erred 
in  holding,  after  the  following  amendment 
was  proposed,  'Ellas  Kelly  and  Burrell  J. 
Kelly,  as  individuals  and  as  heirs  at  law 
of  Jacob  Kelly,  deceased,  and  in  behalf  of 
the  other  heirs  and  Jacob  Kelly,  deceased, 
and  in  behalf  of  the  public  In  general  who 
have  dead  burled  in  the  graveyard  describ- 
ed in  the  complaint,  plaintiffs':  'I  do  not 
think  that  the  amendment  will  do  any  good; 
you  get  the  benefit  of  that  you  made  the 
motion  to  amend.  I  would  grant  the  priv- 
ilege of  amending  if  it  would  keep  this  case 
in  court    I  do  not  think  it  would.'    When 


he  should  have  held  that  if  there  were  a  de- 
fect of  parties,  that  the  amendment  would 
have  cured  that  defect,  and  that  these  plain- 
tiffs, in  their  own  behalf*  and  as  heirs  at 
law  of  Jacob  Kelly,  deceased,  and  in  behalf 
of  all  those  who  hare  dead  buried  there, 
would  be  entitled  to  the  injunctive  relief  ask- 
ed for  in  the  complaint" 

J.  B.  McLauchlin,  for  appellants.  Miller 
&  Lawson,  for  respondent 

(WATTS,  J.  This  is  a  suit  for  permanent 
injunction.  His  honor,  Judge  Shipp,  sustain- 
ed the  demurrer  to  the  complaint  interposed 
by  the  defendant,  and  for  a  proper  under- 
standing of  the  case  it  will  be  necessary 
that  the  complaint,  demurrer,  and  order  of 
Judge  Shipp  and  the  exceptions  be  reported 
with  the  case.  He  allowed  an  amendment  to 
the  complaint  on  motion  of  plaintiffs.  The 
exceptions  allege  error  in  his  decision.  He 
based  his  order  sustaining  the  demurrer  on 
the  ground  "the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  be- 
cause it  appears  upon  the  face  of  the  com- 
plaint that  there  is  no  allegation  of  peculiar 
and  special  damages  sustained  by  the  plain- 
tiffs which  would  entitle  them  to  injunctive 
relief." 

[1]  Did  the  complaint  state  a  cause  of 
action  before  the  amendment  and  after- 
wards? We  think  so.  The  plaintiffs  al- 
lege that  they  are  grandsons  and  heirs  at 
law  of  Jacob  Kelly,  and  they  allege  that 
Jacob  Kelly,  during  his  lifetime,  set  apart 
and  dedicated  for  the  use  of  the  public  two 
acres  of  land  as  a  graveyard  for  the  burial 
of  the  .dead,  and  that  it  has  been  used  as 
such  for  80  or  90  years,  and  during  all  that 
time  known  as  the  "Kelly  Cemetery,"  and 
during  that  time  parties  having  dead  buried 
there  have  kept  up  the  graves  by  cleaning 
off  the  same  and  by  fencing  the  same;  that 
the  right  to  use  this  property  as  a  graveyard 
has  never  been  questioned  for  over  60  years ; 
that  the  plaintiffs'  parents,  grandparents, 
great-grandparents,  and  other  kindred  are 
buried  there,  and  each  of  the  plaintiffs  have 
children  burled  there,  and  expect  to  be 
buried  there  themselves,  and  their  descend- 
ants expect  to  be  buried  there;  that  the  de- 
fendant is  trespassing  upon  and  destroying 
the  wire,  shrubbery,  trees,  etc,  and  making 
it  unfit  for  the  purpose  it  was  set  apart  and 
used  for,  and  intends  to  continue  his  dep- 
redations until  the  graveyard  is  made  a  cot- 
ton patch.  We  think  the  plaintiffs  allege 
sufficiently  peculiar  and  special  damages  to 
entitle  them  to  injunction.  They  allege  that 
they  have  kindred  buried  there,  children, 
parents,  and  other  ancestors.  The  allega- 
tions show  they  are  interested  in  the  grave- 
yard as  a  whole,  and  particularly  in  the  plat 
where  their  dead  lie.  I  do  not  know  of  any- 
thing that  would  disturb  and  arouse  the  feel- 
ings of  a  properly  constituted  person  more 
than  the  intentional  trespass  and  violation 
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of  the  grares  of  their  dead.  It  shocks  and 
outrages  the  feelings  and  arouses  the  indig- 
nation of  every  right-minded  person  in  a 
Christian  country  that  the  resting  place  of 
the  dead  should  he  interfered  with,  and  the 
place  set  apart  for  this  purpose  converted 
into  arable  land,  plowed  oyer  and  cultivated, 
and  wiped  out  and  obliterated  as  a  cemetery. 

[2]  I  not  only  think,  when  a  graveyard  is 
set  apart  for  the  use  of  the  public,  that  those 
who  have  kindred  buried  there  can  maintain 
a  suit  for  any  unlawful  interferences  and 
trespass,  but  I  think  any  one  who  has  friends 
burled  there'  can  interfere  and  allege  pecu- 
liar and  special  damages.  These  plaintiffs 
complain  on  behalf  of  themselves  and  on  the 
behalf  of  the  public  in  general,  who  have 
dead  buried  there. 

[3]  Where  it  is  impracticable  to  bring  all 
the  parties  before  the  court,  by  reason  of 
numbers,  one  or  more  can  complain  on  be- 
half of  themselves  and  such  others' as  may 
coma  in-  Judge  Shipp  based  his  decision  on 
the  principles  laid  down  in  Steamboat  Go.  v. 
Railroad  Co.,  46  S.  0.  327,  24  S.  E.  337,  33 
L.  R.  A.  641,  57  Am.  St  Rep.  688,  Threatt 
v.  Mining  Co.,  49  S.  a  131.  26  S.  E.  970,  Balt- 
zeger  v.  Railway  Co.,  54  Q.  0.  242,  32  S.  E. 
558,  71  Am.  St.  Rep.  789,  and  other  cases 
affirming  that  principle.  An  examination  of 
these  authorities  will  show  that,  where  the 
public  generally  sustains  injury,  the  party 
•complaining  must  show  some  special  or  pe- 
culiar damage  to  himself.  In  the  case  at 
bar,  the  plaintiffs  show  this.  They  com- 
plain that  their  dead,  buried  in  a  graveyard 
set  apart  for  that  purpose  for  over  80  years, 
are  being  disturbed  and  their  rights  invaded 
by  an  unlawful  attempt  on  the  part  of  the 
defendant  to  take  possession  of  the  land  oc- 
cupied by  their  dead,  and  to  tear  down  and 
eradicate  all  evidence  of  their  resting  place, 
and  to  plant  the  land  in  crops.  Not  only  to 
disturb  their  dead,  but  the  dead  of  others 
buried  in  the  same  graveyard.  The  very 
thought  of  the  unlawful  Intermeddling  with 
the  resting  place  of  the  dead  is  abhorent  to 
the  feelings  of  any  one,  and  this,  in  my  opin- 
ion, is  sufficient  to  show  special  and  peculiar 
damages  to  the  plaintiffs.  The  law  and 
Christianity  devolves  upon  persons  the  duty 
to  put  away  their  dead,  and  gives  them  the 
right  to  protect  the  resting  place  of  their 
dead  from  the  wanton  and  willful  depreda- 
tions of  strangers. 

[4]  "If  one  has  been  permitted  to  bury  his 
dead  in  a  cemetery  by  the  express  or  implied 
consent  of  those  in  proper  control  of  it,  he 
acquires  such  possession  in  the  spot  of  ground 
in  which  the  bodies  are  burled,  as  will  en- 
title him  to  maintain  an  action  of  trespass 
'quare  clausum  fregit*  against  the  owners 
of  the  fee  or  strangers  who,  without  his  con- 
sent, negligently  or  wantonly  disturb  it" 
Davidson  v.  Reed,  111  I1L  1Q7,  53  Am.  Rep. 


613.  In  the  same  case,  we  find:  "One  who 
has  dedicated  land  to  the  public  for  burial 
purposes,  the  dedication  having  been  accept- 
ed, may  be  prohibited  from  defacing  or  med- 
dling with  the  graves  thereon  at  the  suit  of 
any  one  having  relatives  or  friends  buried 
there."  In  the  case  of  Davidson  v.  Reed, 
111  ia  167,  53  Am.  Rep.  615,  616,  we  find: 
"That  the  public  accepted  and  used  the  land 
for  the  purpose  for  which  it  was  designated 
by  the  owner  is  also  beyond  dispute.  It  has 
been  suggested  that  the  bill  cannot  be  main- 
tained in  the  name  of  the  two  complainants. 
The  complainants  were  residents  of  the 
neighborhood;  they  had  friends  burled  in 
the  burying  ground,  and  were  thus  inter- 
ested in  preserving,  for  themselves  and  the 
public  the  burying  ground  as  it  had  been  es- 
tablished, and  we  are  of  the  opinion  that 
they  had  the  right  to  sue  in  behalf  of 
themselves  and  others  having  a  like  interest. 
The  bill  was  brought,  and,  in  our  judgment, 
properly,  for  the  protection  of  the  rights  of 
the  people  in  that  particular  locality,  and 
we  perceive  no  reason  why  it  may  not  be 
maintained  in  the  names  of  a  part  for  the 
benefit  of  all,  as  well  as  if  all  directly  In- 
terested had  joined  in  the  bill." 

In  the  case  at  bar,  the  plaintiffs  have  a 
general  interest  as  citizens  of  the  communi- 
ty in  which  the  cemetery  Is  located,  and  have 
a  special  and  peculiar  interest  because  their 
parents,  children,  and  grandparents  are 
buried  there.  We  think  the  circuit  judge 
was  clearly  in  error.  The  other  point  in- 
volved here  is  decided  in  Ex  parte  McCall, 
68  S.  0.  489,  47  S.  E.  974. 

The  judgment  of  the  circuit  court  is  re- 
versed. ' 

GARY,  C.  X,  and  WOODS,  HYDRIOK, 
and  ERASER,  JJ.,  concur. 


(90  S.  C.  644) 

FRINK  v.  NATIONAL  MUT.  EIRE  INS.  CO. 

et  aL 

(Supreme  Court  of  South  Carolina.    March  11, 

1912.) 

1.   INSUBANCE   (S  26*)— AN8WEB  TO   THE  MER- 
ITS—EFFECT. 

A  foreign  Insurance  company  admitted  to 
do  business  in  the  state  submits  itself  to  the 
jurisdiction  of  the  courts  of  the  state  by  an- 
swering to  the  merits  in  an  action  on  a  fire  pol- 
icy issued  in  the  state,  though  it  has  been  pre- 
viously dissolved  in  the  state  of  its  origin. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  33 ;   Dec.  Dig.  §  26.*] 

2.  Corporations   (§  636*)— Foreign  Corpo- 
rations—Right  TO  DO  BUSINE8S. 

A  corporation  of  one  state  may  transact 
business  in  another  state  only  with  the  con- 
sent of  the  latter  state,  and  subject  to  condi- 
tions imposed  by  the  Legislature  for  the  pro- 
tection of  its  citizens. 

[EM.  Note. — For  other  cases,  see  Corpora- 
tions. Cent  Dig.  §8  2505-2509,  2571 ;  Dec.  Dig. 
f  636.*] 


'For  other  cum  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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3.  Evidence  (I  83*)— Foreign  Insurance 
Companies— Admission  to  do  Business- 
Presumptions. 

The  court  will  presume  that  a  foreign  in- 
surance company  admitted  to  do  business  in 
the  state  was  required  to  comply  with  Civ. 
Code  1902,  §  1790  et  seq.,  providing  for  the 
admission  of  foreign  insurance  corporations  to 
do  business  in  the  state  on  the  deposit  of  se- 
curities for  the  benefit  of  policy  holders  to  sat- 
isfy judgments  of  citizens  of  the  state  procur- 
ed in  the  courts  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  105;   Dec  Dig.  5  83.*] 

4.  Insurance  (§  26*)— Foreign  Insurance 
Companies— Actions  Against  After  Dis- 
solution. 

Under  Civ.  Code  1902,  §5  1790,  1866,  sub- 
jecting foreign  corporations  aoing  business  in 
the  state  to  the  laws  of  the  state,  and  provid- 
ing that  corporations,  though  dissolved,  shall 
continue  to  be  bodies  corporate  to  prosecute 
and  defend  suits  by  or  against  them,  and  to 
enable  them  to  settle  their  affairs,  a  foreign 
insurance  corporation  admitted  to  do  business 
in  the  state  and  issuing  policies  in  the  state 
may  be  sued  on  a  policy  issued  to  a  citizen 
notwithstanding  its  dissolution  in  the  state  of 
its  origin,  and  its  liability  may  only  be  avoided 
in  the  manner-  prescribed  by  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  33;   Dec.  Dig.  f  2a*] 

5.  Corporations  (5  660*)— Jurisdiction. 

A  receiver  of  a  corporation  has  no  extra- 
territorial authority. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §8  2253-2260,  2262;  Dec  Dig. 
§660.*] 

6.  Insurance  (fi  229*)— Termination  of  Pol- 
icy—4 •  Notice*  '—Requisites. 

A  notice  within  a  fire  policy  stipulating  for 
its  cancellation  on  notice  and  repayment  of 
unearned  premiums  is  a  personal  notice,  and 
a  notice  by  publication  requiring  the  filing  of 
claims  against  insurer,  a  foreign  corporation, 
in  the  state  of  its  origin  in  proceedings  for  its 
dissolution,  is  insufficient,  and  the  policy  hold- 
er in  the  state  may  sue  the  corporation  in  the 
court 8  of  the  state,  and  obtain  a  judgment  to 
be  satisfied  out  of  the  securities  deposited  by 
insurer,  as  required  by  Civ.  Code  1902,  §  1796. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  600-503;   Dec  Dig.  §  229.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4839-4844;   vol.  8,  p.  7733.] 

Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Robert  E.  Copes, 
Judge. 

Action  by  I*  J.  Frlnk  against  the  Nation- 
al Mutual  Fire  Insurance  Company  and  Ar- 
thur O.  Wakeley,  its  receiver.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded. 

Hunter  A*  Gibbes,  for  appellant  Weston 
&  Aycock,  for  respondents. 

FRASER,  J.  One  W.  J.  Kyser  insured  a 
dwelling  house  belonging  to  him  with  the 
respondent  company  for  the  term  of  three 
years  In  the  sum  of  $350,  and  the  loss  was 
made  payable  to  the  appellant,  I*  J.  Frlnk, 
as  mortgagee.  The  Insurance  company  was 
incorporated  under  the  laws  of  the  state  of 
Nebraska.    The  policy  was  issued  on  the  23d 


day  of  October,  1907.  About  the  18th  day 
of  February,  1909,  the  house  was  destroyed 
by  fire.  These  facts  are  admitted  by  the  de- 
fendant, but  it  alleged  that  it  is  not  liable 
because  that  on  the  4th  day  of  December, 
1907,  under  proper  proceedings  In  the  dis- 
trict court  of  Douglass  county,  /Neb.,  the 
court  having  jurisdiction  of  the  subject-mat- 
ter, the  said  company  was  declared  to  be  in- 
solvent, the  defendant,  'A.  C.  Wakeley,  ap- 
pointed receiver,  and  it  was  further  adjudg- 
ed and  decreed  that  the  said  National  Mu- 
tual Fire  Insurance  Company.be,  and  the 
same  is  hereby,  dissolved;  that  Arthur  C. 
Wakeley  duly  qualified  as  receiver,  and  took 
charge  of  the  property.  The  defendant  fur- 
ther alleges  that  by  order  of  the  court  made 
on  the  18th  day  of  April,  1908,  It  was  duly 
ordered  and  adjudged  that  all  persons  hay- 
ing any  claims  of  any  kind  or  nature  against 
said  National  Mutual  Fire  Insurance  Com- 
pany should  present  the  same  to  said  receiv- 
er at  Omaha,'  Neb.,  on  or  by  the  1st  day  of 
August,  1908 ;  that  true  copies  of  said  order 
of  court  were  published  in  the  newspapers 
of  all  states  in  which  the  National  Mutual 
Fire  Insurance  Company  had  transacted 
business;  that  a  true  copy  of  said  notice 
was  published  once  a  week  for  four  weeks 
in  the  News  and  Courier  of  Charleston,  S. 
C,  prior  to  August  1,  liH)8,  and  that  no  de- 
mand was  ever  made  by  the  plaintiff  on  his 
behalf  on  account  of  said  claim  prior  to  or 
by  August  1,  1908.  The  defendant  further 
alleges  that  it  has  had  no  legal  existence  of 
any  kind  and  for  any  purpose  since  Decem- 
ber 4,  1907,  when  it  was  dissolved,  as  above 
stated. 

[1]  The  defendant,  by  its  answer,  submit- 
ted itself  to  the  jurisdiction  of  the  court 
To  this  answer  the  plaintiff  demurred  on  the 
ground,  first,  that  the  allegations  upon  their 
face  do  not  constitute  a  defense;  second, 
that  the  facts  stated  In  said  allegation  are 
irrelevant  to  the  contract  set  forth  in  the 
complaint,  and  do  not  constitute  a  legal 
avoidance  of  liability  thereunder.  Upon  this 
demurrer  the  cause  was  tried  in  the  circuit 
court  for  Richland  county,  before  his  honor, 
Judge  Robert  E.  Copes,  at  the  spring  term, 
1911.  His  honor  overruled  the  demurrer, 
dismissed  the  complaint,  and  gave  judgment 
for  the  defendant.  The  contract  provides: 
'This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  Insured ;  or  by  the  com- 
pany by  giving  five  days  notice  of  such  can- 
cellation. If  this  policy  shall  be  canceled 
as  hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually 
paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal, 
this  company  retaining  the  customary  short 
rate;  except  that  when  this  policy  is  can- 
celed by  this  company  by  giving  notice  it  shall 
retain  only  the  pro  rata  premium."  The  au- 
thorities in  other  states  are  conflicting,  and 
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there  are  none  In  this  state  bearing  directly 
on  the  question,  and  this  case  will  hare  to 
be  decided  on  the  general  principles  of  law, 
as  we  deem  them  most  applicable. 

[2]  A  corporation  of  one  state  has  no  right 
to  transact  business  in  another  state  without 
permission.  The  state  of  South  Carolina  has 
the  right  to  impose  such  conditions  upon 
foreign  corporations  that  seek  to  do  busi- 
ness here  that  its  lawmaking  department 
thinks  wise  and  prudent  for  the  protection 
of  its  citizens.  In  the  case  of  John  Hancock 
Mutual  Life  Insurance  Company  v.  Warren, 
181  U.  S.  76,  21  Sup.  Ct  536,  45  L.  Ed.  755, 
the  Supreme  Court  of  the  United  States 
said :  "The  state  prescribed  the  purposes  of 
a  corporation  and  the  means  of  executing 
those  powers.  Their  purposes  and  means 
are  within  the  state's  control.  This  is  true 
as  to  domestic  corporations.  It  has  even  a 
broader  application  to  foreign  corporations, 
and  the  state  court  has  held  that  the  statute 
was  a  condition  imposed  on  the  company 
on  doing  business  within  the  state.  It  was 
said  of  It  that  whatever  its  limitations  were 
upon  the  power  of  contracting,  whatever  its 
discriminations  were,  they  became  conditions 
of  the  permit,  and  were  accepted  with  it 
[Authorities  cited.]  It  was  for  the  Legisla- 
ture of  Ohio  to  dispose  of  the  public  policy  of 
that  state  In  respect  to  life  insurance,  and  to 
impose  such  conditions  on  the  transactions 
of  business  by  life  insurance  companies  with- 
in the  state  as  were  deemed  best" 

[3]  In  the  exercise  of  this  right  the  Legis- 
lature provided  (section  1790,  Code  of  Laws 
S.  C.  1902) :  "All  and  every  such  foreign  cor- 
poration carrying  on  business  or  owning 
property  in  this  state  shall  be  subject  to  the 
laws  of  the  same  In  like  manner,  as  corpora- 
tions chartered  under  the  laws  of  this 
state."  Section  1796  provides  "for  the  de- 
posit with  the  proper  officer  of  this  state  of 
a  certificate  of  the  official  of  some  state  of 
the  United  States,  under  his  hand  and  of- 
ficial seal,  that  he  holds  on  deposit,  or  in. 
trust,  for  the  benefit  of  all  policy  holders  or 
members  of  such  company  or  association  se- 
curities worth  at  least  one  hundred  thou- 
sand dollars,  or  in  the  absence  of  such 
capital  or  deposit,  then  with  the  State  Treas- 
urer of  South  Carolina  valid  securities  ag- 
gregating ten  thousand  dollars  or  a  bond  for 
said  amount,  made  by  a  solvent  surety  com- 
pany, said  treasurer  shall  be  the  judge  of 
the  validity  of  such  securities  and  bond, 
which  bond  shall  be  conditioned  to  pay  any 
judgment  entered  up  in  any  court  of  com- 
petent jurisdiction  In  this  state,  upon  a  pol- 
icy of  insurance  issued  to  any  citizen  of  this 
state  by  any  such  company,  and  said  judg- 
ment shall  be  a  Hen  upon  such  securities." 
We  must  assume  that  the  officer  has  done  his 
duty  and  has  the  means  at  hand  to  enable 
the  plaintiff  to  get  his  money,  if  he  can  get 
his  judgment  The  securities  are  to  be  held 
to  pay  judgments  of  citizens  of  this  state 
procured  In  the  courts  of  this  state.    This 


fund  is  not  provided  for  the  general  cred- 
itors, and  may  or  may  not  be  available  for 
them. 

[4]  Section  1666  provides:  "All  corpora- 
tions, whether  they  expire  by  their  own  lim- 
itation or  be  annulled  by  the  Legislature,  or 
otherwise  dissolved,  shall  be  continued  bodies 
corporate  for  the  purpose  of  prosecuting 
and  defending  suits  by  or  against  them  and 
of  enabling  them  to  settle  and  close  their 
affairs,  to  dispose  of  and  convey  their  prop- 
erty and*  to  divide  their  capital,  but  not  for 
the  purpose  of  continuing  the  business  for 
which  they  were  established."  That  means 
they  cannot  make  new  contracts,  and  cannot 
mean  that  the  corporation  is  discharged 
from  all  liability  on  existing  contracts.  "It 
can  be  sued"  says  the  statute.  The  corpora- 
tion itself  has  answered.  Can  it  plead  that 
it  is  dead?  It  can  no  more  do  so  than  a 
natural  person.  If  the  corporation  can  ap- 
pear and  answer,  it  must  set  up  a  valid  de- 
fense. The  contract  of  Insurance  provides  a 
way  in  which  its  liabilities  may  have  been 
avoided. 

[5]  That  a  receiver  has  no  extraterritorial 
authority  is  too  well  settled  to  require  the 
citation  of  authority.  It  would  have  been  an 
easy  matter  to  have  procured  the  appoint- 
ment of  a  receiver  in  this  state. 

[8]  For  cancellation,  the  contract  required 
notice  and  repayment  of  unearned  premiums. 
The  defendant  says  notice  was  published  in 
the  News  and  Courier.  This  was  an  excel- 
lent way  to  give  notice,  if  the  proper  steps 
had  been  taken  to  make  it  legal  notice.  21 
Am.  &  Eng.  Ency.  of  Law,  p.  586,  says:  "(5) 
Statements  Published  in  Newspapers. — A  no- 
tice, advertisement,  or  other  statement  pub- 
lished in  a  newspaper,  if  not  made  pursuant 
to  some  statute  or  judicial  order  so  as  to 
have  the  legal  operation  of  notice  regardless 
of  want  of  actual  knowledge  by  the  person 
to  be  charged,  does  not  of  itself  afford  im- 
plied or  constructive  notice  to  a  person  who 
Is  a  subscriber  to  or  habitual  reader  of  that 
newspaper.  In  order  to  charge  such  person 
with  notice  of  the  fact  or  statement  pub- 
lished, it  must  be  proved  that  he  actually 
read  it;  In  other  words,  actual  notice  must 
be  shown."  Unless  some  law"  can  be  found 
that  makes  such  a  publication  notice,  it  is 
not  notice.  Notice  must  be  personal  unless 
otherwise  provided  by  law.  The  defendant 
had  or  ought  to  have  had  knowledge  of  the 
residence  of  every  policy  holder,  and  could 
have  tried,  at  least,  to  have  given  notice  to 
every  policy  holder  so  that  other  insurance 
could  have  been  secured.  Here  the  order 
and  notice  required  the  claims  to  be  filed  in 
Omaha,  Neb.  It  may  be  that  if  legal  notice 
had  been  given  the  policy  holder  of  the  dis- 
solution of  the  corporation  before  the  loss 
occurred,  that  would  have  operated  to  cancel 
the  policy,  and  limit  the  claim  of  the  insured 
to  the  unearned  premium.  But  in  this  case 
the  order  of  dissolution  does  not  provide  for 
notice  to  the.  policy  holder,  and  there  is  no 
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allegation  In  the  answer  that  any  notice  was 
actually  received  by  him,  or  that  constructive 
notice  was  given  in  accordance  with  any  law 
of  Nebraska  or  of  .this  state.  The  laws  of 
South  Carolina  provide  the  means  of  procur- 
ing payment  of  established  claims  of  its  citi- 
zens in  this  state,  and,  until  that  fund  is  ex- 
hausted, the  citizen  of  this  state  is  hot  re- 
quired to  go  to  a  distant  state.  If  this  were 
not  the  law,  then  see  the  anomalous  condi- 
tion. The  state  of  South  Carolina  has  the 
right  to  make  conditions  upon  which  a  for- 
eign corporation  may  do  business  in  this 
state.  One  of  the  conditions  in  abundant 
courtesy  Is  that  a  foreign  corporation  may 
do  business  with  our  citizens  upon  filing  a 
bond  with  surety  for  the  protection  of  the 
citizens  of  this  state.  When  the  fund  Is  most 
needed  (the  corporation  insolvent),  the  whole 
matter  is  taken  away,  and  the  insolvency  of 
the  principal  discharges  the  surety. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  reversed  and 
the  demurrer  sustained,  and  that  the  cause 
be  remanded  to  the  circuit  court  for  such 
further  proceedings  as  may  be  necessary. 

GARY,  C.  J.,  and  WOODS  and  HYtiRICK, 
JJ.,  concur. 

WATTS,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority  of  the  court 
The  only  question  before  the  court  Is  wheth- 
er the  dissolution  of  the  defendant  corpora- 
tion, and  the  appointment  of  a  receiver  there- 
for by  a  court  of  the  state  of  Nebraska,  the 
state  which  had  created  the  corporation,  ter- 
minated the  outstanding  policies  of  insur- 
ance, and  rendered  them  nugatory*  There  is 
no  question  as  to  the  facts.  The  insurance 
company  had  been  dissolved  and  a  receiver 
appointed  at  the  time  of  the  fire.  The  receiv- 
er was  appointed  on  December  4,  1907,  and 
the  fire  occurred  on  February  18,  1009.  If 
the  policy  had  been  canceled  from  any  cause, 
the  company  was  not  liable.  My  opinion  is 
that  when  the  insurance  company  was,  by 
an  order  of  the  court  of  competent  jurisdic- 
tion of  the  state  creating  It,  dissolved  and  put 
it  in  the  hands  of  a  receiver,  the  policy  was 
canceled.  "It  is  well  settled  that  an  adjudi- 
cation of  insolvency  or  the  appointment  of  a 
receiver  for  an  insolvent  company  operates 
as  a  cancellation  of  all  outstanding  policies." 
Commonwealth  v.  Mass.  Fire  Insurance  Co., 
119  Mass.  45 ;  3  Cooley's  Briefs  on  the  Law 
of  Insurance,  2810;  Taylor  v.  North  Star 
Mutual  Insurance  Co.,  46  Minn.  198,  48  N. 
W.  772.  "And  the  rule  is  not  affected  by 
the  provisions  in  the  policies  requiring  notice 
to  be  given  to  Insured  when  cancellation  is 
desired  by  the  company."  Reliance  Lumber 
Company  v.  Brown,  4  Ind.  App.  92,  30  N.  E. 
625.  'The  executory  contracts  of  a  corpora- 
tion become  nugatory  after  it  Is  forced  into 
an  involuntary  liquidation  and  dissolution." 


People  v.  Insurance  Co.,  91  N.  Y.  174.  "The 
effect  of  a  valid  cancellation  is  to  relieve  the 
insurer  from  all  liability  on  the  policy."  Al- 
bany City  Fire  Insurance  v.  Keating,  46  I1L 
394.  When  receiver  was  appointed  all  poli- 
cies were  canceled,  and  policy  holders  be- 
came creditors  for  any  accrued  claims  they  ' 
then  had  against  the  company,  and  at  the 
time  of  the  dissolution  of  the  corporation 
and  appointment  of  receiver  the  only  claim 
plaintiff  had  against  the  defendant  was  for 
his  unearned  premium,  and  he  is  not  suing 
for  that.  His  fire  loss  was  over  14  months 
after  the  receiver  was  appointed,  and  In  my 
opinion  his  policy  had  been  canceled.  I  think 
the  decree  of  dissolution  by  the  court  in  Ne- 
braska is  effectual  everywhere,  and  being  dis- 
solved there  on  December  4,  1907,  was  dis- 
solved in  this  state.  9  Am.  &  Eng.  Ency.  908; 
10  Cyc.  1329. 

I  think  the  judgment  of  the  circuit  court 
should  be  affirmed. 


(91  s.  c.  66) 

B.  F.  JOHNSON  PUB.  CO.  v.  BLBASB,  Gov- 
ernor, et  aL 

(Supreme  Court  of  South  Carolina.    March  21* 

1912.) 

1.  Appeal  and  Ebbob  (}  839*)— Question* 
Reviewable— Exceptions. 

The  judgment  of  the  Supreme  Court  on 
appeal  will  be  confined  to  a  consideration  of 
the  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  2915,  3279-3300;  Dec* 
Dig.  i  839.*] 

2.  Schools  and  School  Districts  (8  80*)— 
Publication    of    School    Books  — Con* 

TBACTS. 

Where  the  board  of  education  accepted  a 
bid  to  supply  school  books,  and  the  bidder  sign- 
ed the  contract  prepared  by  the  board,  bat  did 
not  deliver  it  because  of  a  disagreement  as  to- 
fts construction,  the  board  could  make  a  new 
contract  under  the  advertisement  for  bids  re- 
quiring  the  execution  of  a  contract  within  a 
specified  time. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ft  192-194;  Dec* 
Dig.  S  80.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  John  S.  Wilson,  Judge. 

Action  by  the  B.  F.  Johnson  Publishing 
Company  against  Cole  L.  Blease,  as  Gov* 
ernor  and  ex  officio  chairman,  and  others*, 
constituting  the  State  Board  of  Education. 
From  an  order  denying  relief,  plaintiff  ap- 
peals.   Affirmed,  and  proceedings  dismissed. 

R.  H.  Welch,  for  appellant  J.  Fraser 
Lyon,  Atty.  Gen.,  and  Shand  &  Shand,  for 
respondents. 

FRASER,  J.  The  state  board  of  education, 
in  the  performance  of  their  duties,  adver- 
tised for  bids  to  supply  the  children  of  pub- 
lic schools  with  school  books.  The  appellants 
submitted  a  bid,  which  was  accepted  by  the 
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board.  A  contract  was  drawn,  as  provided 
for  by  the  advertisement,  for  execution.  The 
contract  was  signed  by  the  appellants  and 
delivered  to  their  agent,  Mr.  F.  F.  Hough, 
who  carried  It  to  Columbia  to  be  signed  by 
the  Jx>ard  of  education.  Finding  that  there 
was  a  difference  in  the  construction  of  cer- 
tain provisions  of  the  contract  between  the 
appellants  and  the  board  of  education,  the 
agent  of  appellants  did  not  deliver  the  con- 
tract to  the  board.  The  board,  finding  that 
the  difference  was  causing  delay,  and  after 
repeated  efforts  to  procure  the  contract,  made 
a  contract  with  another  concern  for  the 
books.  The  appellants  applied  to  his  honor 
Judge  Wilson,  by  petition,  the  prayer  of 
which  is  as  follows,  so  far  as  it  affects  this 
case:  "Wherefore  the  petitioner  prays  that 
the  respondents  be  required  and  commanded 
to  properly  execute  said  contract  •  •  • 
and  for  such  other  and  further  relief  as 
may  be  equitable  and  Just,r  Judge  Wilson 
granted  a  rule  to  show  cause,  and  upon  final 
hearing,  made  the  following  order:  "On  hear- 
ing the  petition  in  this  case,  the  rule  to 
show  cause,  and  the  return  thereto,  and  full 
argument  of  counsel  for  both  parties,  and 
on  full  consideration  of  the  issues  involved, 
it  is  ordered  and  decreed  that  the  rule  to 
show  cause  be  discharged  and  the  proceed- 
ings dismissed.  It  Is  manifest  In  this  case 
there  was  a  call  for  bids,  a  bid  for  readers 
and  other  books  made  by  petitioner,  and  the 
bid  accepted.  But  the  call  for  bids  stated  as 
a  condition  that  the  publishers  whose  bids 
were  accepted  should  execute  and  deliver  to 
the  board  a  stipulated  written  contract 
Such  a  contract  was  soon  thereafter  pre- 
pared by  the  state  superintendent  of  educa- 
tion and  sent  to  the  petitioner.  But  because 
of  a  difference  between  the  parties  as  to  the 
interpretation  and  construction  of  a  clause  in 
the  contract,  the  petitioner,  although  it  sign- 
ed the  submitted  contract,  would  not  deliv- 
er it,  and  made  it  plain  that  It  would  not 
do  so,  unless  so  modified  verbally  or  other- 
wise as  to  make  it  clearly  conformable  to 
petitioner's  interpretation  of  It  Thereupon 
the  state  board  of  education  revoked  the 
adoption  of  petitioner's  readers  and  adopted 
others,  which  contracts  were  executed  and 
delivered,  and  under  which  books  are  now 
being  furnished  to  the  pupils  of  the  public 
schools  in  South  Carolina.  Thereafter  the 
petitioner  delivered  to  the  state  superintend- 
ent of  education  the  proposed  contract  which 
had  been  sent  to  it,  duly  executed,  but  with 
the  three  readers  plainly  erased  In  ink;  the 
other  books  remaining.  The  state  board 
thereupon  accepted  this  modified  contract 
by  executing  it  in  its  modified  form.  There- 
fore this  petitioner  has  no  right  to  seek  the 
aid  of  the  courts  to  command  respondents  to 
execute  a  contract  which  by  the  acts  of  the 
petitioners  was  never  consummated  as  to 
the  specified  readers  as  required  by  the  call 


for  bids  and  the  bid  made  and .  accepted/' 
From  this  order  the  appeal  was  taken. 

The  following  are  the  exceptions: 

"(1)  The  court  erred  in  not  ordering  and 
requiring  the  respondents  as  the  state  board 
of  education  to  properly  execute  a  contract 
with  the  appellant  covering  the  readers  that 
had  been  previously  adopted. 

"(2)  The  court  erred  in  holding  that  the 
respondents  could  revoke  their  acceptance  of 
the  appellant's  bid  under  the  facts  as  they 
appeared. 

"(3)  The  court  erred  in  holding  that  the 
reason  the  contract  was  never  consummated 
was  due  to  the  acts  of  the  appellant"' 

[1]  The  judgment  of  this  court  will  be  con- 
fined strictly  to  the  consideration  of  the  ex- 
ceptions. 

[2]  Exceptions  1  and  3  are  overruled. 

Mr.  F.  F.  Hough,  the  agent  of  the  appel- 
lants, makes  this  condensed  statement  under 
oath:  ,4That  the  contract  was  not  signed  by 
the  state  board  of  education,  because  the 
B.  F.  Johnson  Publishing  Company  could  not 
agree  to  the  interpretation  sought  to  be 
placed  upon  a  certain  section  of  the  contract 
relating  to  exchange  allowances."  This  state- 
ment also  fully  Justifies  the  board  in  making 
a  new  contract  Under  the  advertisement  a 
written  contract  setting  out  all  the  terms, 
was  to  have  been  made  within  15  days.  The 
appellant  had  the  contract  and  still  has  it. 
The  bid  was  accepted  June  20th.  Appellant's 
telegram  of  July  21st  shows  no  disposition 
to  complete  the  execution  of  the  contract 
This  exception  is  overruled. 

The  judgment  of  this  court  is  that  the  or- 
der appealed  from  is  affirmed,  and  the  pro- 
ceedings dismissed. 

GARY,  C.  J.,  and  WOODS,  HYDRICK,  and 
WATTS,  JJ.,  concur. 


(91  &  O.  17) 
CITY  OF  CHESTER  v.  NATIONAL  SURE- 
TY CO. 

(Supreme  Court  of  South  Carolina.    March  18, 

1912.) 

1.  Principal  and  Subett  (8  105*)  —  Dis- 
charge of  Surety— Extension  of  Time-- 
What  Constitutes. 

Where  a  surety's  principal  entered  Into  a 
contract  with  the  city  to  complete  the  instal- 
lation of  a  filter  plant  within  six  weeks  after 
notice  that  the  filter  building  was  ready,  and 
in  reply  to  the  principal's  inquiry  the  city's 
representative  stated  that  the  building  would 
be  ready  on  March  15th,  and  on  the  17th  tele- 
graphed: ''Filter  building  ready.  When  can 
you  start  installation?"  to  which  the  principal 
replied  that  it  could  not  start  before  April  1st, 
and  the  city's  representative  acquiesced  in  that 
date,  there  was  no  extension  of  time  discharg- 
ing the  surety;  the  telegram  not  being  notifi- 
cation provided  for  in  the  contract 

[Ed.  Note*— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  ft  191,  192,  196,  201- 
210;   Dec.  Dig.  §  105.*] 
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2.  Municipal  Corpobations  (f  852*)— Con- 
stbuction— Time. 

Whether  time  is  of  the  essence  of  a  con- 
tract depends  upon  the  intention  of  the  parties, 
to  be  ascertained  from  the  language  they  used, 
read  in  the  light  of  the  character  and  purpose 
of  the  contract,  and  the  circumstances  under 
which  it  was  made,  so  that  a  contract  to  in- 
stall a  filter  plant  for  municipal  waterworks, 
which  provided  that  it  should  be  completed  with- 
in six  weeks  after  notification  of  the  completion 
of  the  filter  building,  the  performance  being 
guaranteed  by  a  bond  with  a  surety,  makes  time 
of  the  essence  of  the  contract  to  the  extent  of 
all  damages  occurring  to  the  city  by  the  failure 
of  the  principal  to  complete  the  installation 
within  the  time  limited. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ft  883;  Dec  Dig.  ft 
352.*] 

3.  Municipal  Corporations  (ft  362*)— Con- 
struction—Adoption  bt  Reference. 

A  contract  to  install  a  filter  plant  for  mu- 
nicipal waterworks,  providing  that  it  should  be 
built  in  accordance  with  the  specifications  at- 
tached and  according  to  all  the  conditions  set 
forth,  though  not  fixing  the  time  within  which 
performance  must  be  made,  does  not  waive 
the  time  limit  fixed  by  the  specifications; 
those  being  adopted  as  part  of  the  contract 
by  reference. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ftft  894,  895;  Dec 
Dig.  |  362.*] 

4.  Principal  and   Surett    (|  123*)— Dis- 
charge of  Surett— Notification. 

A  surety's  bond  for  the  performance  of 
a  contract  for  the  installation  of  a  filter  plant 
for  municipal  waterworks  provided  that,  if 
the  principal  should  default  in  performance 
of  the  contract  or  abandon  the  work,  the 
obligee  should  immediately  notify  the  'sureties. 
Held  that,  unless  the  principal  abandoned  the 
work,  the  municipality  was  under  no  obliga- 
tion to  notify  the  surety  of  any  default  until 
the  time  limit  for  performance  had  expired,  be- 
cause until  that  time  had  elapsed  there  was  no 
default. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  304-311;  Dec  Dig. 
§  123.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;  Ernest  Moore,  Special 
Judge. 

Action  by  the  City  of  Chester  against  the 
National  Surety  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Butler  &  Hall,  for  appellant  J.  C.  Mc- 
Lure,  for  respondent 

HYDRICK,  J.  This  action  was  brought 
on  the  bond  given  by  defendant  as  surety 
for  the  performance  of  a  contract  made  by 
the  Greer  Filter  Manufacturing  Company 
with  the  plaintiff  to  install  a  filter  plant  in 
connection  with  the  plaintiff's  system  of  wa- 
terworks. The  contract  provides  that  the 
filter  plant  shall  "be  built  in  strict  accord- 
ance with  the  city  engineer's  specifications 
hereto  attached  *  *  *  and  according  to 
all  the  conditions  and  guaranties  as  set  forth 
in  said  specifications."  The  specifications 
provide  that  the  successful  bidder  "must 
agree  to  complete  the  work  within  six  weeks 


after  the  date  when  he  has  been  notified  by 
the  city  that  the  filter  building  is  complete 
and  the  foundations  are  ready."  The  bond 
provides  that  if  the  principal  shall  default 
In  the  performance  of  the  contract  accord- 
ing to  its  terms,  or  shall  abandon  the  work, 
"the  obligee  shall  Immediately  notify  the 
company,"  and  thereafter  the  company  shall 
have  the  right  to  assume  and  sublet  the  con- 
tract The  contract  and  bond  were  executed 
in  August,  1909.  On  March  1, 1910,  the  filter 
manufacturing  company  wrote  the  city  en- 
gineer asking  for  some  definite  information 
as  to  when  they  could  go  to  work,  saying 
that  it  would  take  "about  three  weeks  to 
complete  the  plant  and  get  it  ready  to  run." 
On  March  3d  the  city  engineer  replied,  "We 
will  be  ready  for  you  to  start  the  filter  in- 
stallation on  March  15th."  On  March  17th 
he  telegraphed  the  manufacturing  company: 
"Filter  building  ready.  When  can  you  start 
installation?  Answer  mail."  On  March  18th 
the  company  answered:  "We  will  not  be 
ready  to  start  work  at  the  city  of  Chester 
before  April  1st  We  have  been  delayed  so 
many  times  in  the  delivery  of  our  material 
that  we  stopped  all  our  orders,  until  we  had 
definite  information  that  you  would  be  ready 
for  us.  It  will  probably  take  another  week 
for  the  material  to  all  be  assembled  in  the 
shops,  and  a  week  for  delivery.  We  trust 
this  will  not  inconvenience  you  whatever, 
and  assure  you  that  we  will  be  on  hand  at 
that  time."  On  March  21st  the  city  engineer 
wrote  the  company:  "We  note  that  you  will 
commence  the  installation  of  the  filters  on 
April  1st,  and  beg  to  advise  that  same  will 
be  satisfactory  to  us."  On  April  5th  the 
company  wrote  the  city  engineer  that  It  had 
discovered  that  it  would  be  nearly  May  1st 
before  the  material  for  the  work  could  be 
gotten  ready.  On  April  7th  the  city  en- 
gineer replied:  "Filter  plant  must  be  com- 
pleted according  to  contract,  which  is  six 
weeks  after  notification  that  building  is 
ready.  April  1st  is  date  set  by  you,  and 
agreed  to  by  this  city,  as  date  of  notifica- 
tion." On  April  13th  the  company  replied: 
"We  will  endeavor  to  ship  the  remainder  of 
the  material  necessary  to  complete  your 
work  promptly,  and  will  try  to  have  the 
work  completed  by  May  15th."  On  April 
28th  the  company  wrote  that  it  would  be 
between  May  15th  and  June  1st  before  the 
material  could  be  assembled  at  Chester,  and 
asked  that  the  time  for  completion  of  the 
contract  be  extended  30  days  from  June  1st 
On  April  30th  the  mayor  of  Chester  replied* 
declining  to  grant  the  extension,  and  saying 
that  the  city  would  expect  the  contract  to 
be  completed  on  May  15th.  On  the  same  day 
(April  30th)  the  city  attorney  notified  de- 
fendant of  the  "impending  default,"  stating 
the  facts,  and  that  the  city  would  look  to 
defendant  for   the  completion   of  the  con- 
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tract  according  to  its  terms,  and  bold  de- 
fendant responsible  for  all  damages  resulting 
from  the  failure  to  so  complete  It  On  May 
14th  the  city  attorney  gave  defendant  formal 
notice  that  the  manufacturing  company  bad 
defaulted  In  the  performance  of  the  con- 
tract, that  the  time  limit  had  expired,  and 
the  company  had  done  no  work  at  all  on 
the  filter  plant,  and  asked  whether  defendant 
intended  to  assume  the  contract  and  carry 
it  out.  After  some  further  correspondence, 
both  sides  reserving  their  rights,  the  de- 
fendant declined  to  assume  the  contract 
The  court  directed  a  verdict  for  plaintiff  for 
the  damages  proved,  about  which  there  was 
no  dispute. 

Appellant  correctly  states  the  issues  raised 
by  the  appeal  as  follows:  "(1)  Whether 
the  surety  is  discharged  by  extension  of 
time  of  performance  of  the  contract  without 
its  knowledge  or  consent;  (2)  whether  time 
was  of  the  essence  of  the  contract,  and,  if 
so,  was  there  a  waiver  of  same ;  (3)  whether 
immediate  notice  was  given  to  the  surety  of 
the  default  of  the  principal  obligor,  as  pro- 
vided in  the  contract;  and  from  these  con- 
siderations (4)  whether  the  circuit  judge 
erred  in  refusing  to  grant  a  nonsuit  and  in 
directing  a  verdict,  taking  from  the  Jury  the 
questions  of  fact  involved." 

[1]  In  answering  the  first  Issue,  the  first 
question  is:  Was  there  any  extension  of 
time?  For,  obviously,  if  there  was  no  ex- 
tension of  time,  the  question  whether  de- 
fendant was  discharged  thereby  does  not 
arise.  We  cannot  accept  appellant's  con- 
tention that  the  telegram  of  March  17th  defi- 
nitely fixed  the  time  from  which  the  six 
weeks  provided  in  the  contract  for  the  com- 
pletion of  the  work  should  begin  to  run.  The 
testimony  shows  that  several  letters  had  pre- 
viously passed  between  the  city  engineer  and 
the  filter  manufacturing  company  relative  to 
the  time  when,  the  filter  building  would  be 
completed.  The  company  was  apparently  seek- 
ing this  information  for  its  own.  benefit  and 
convenience  in  determining  when  to  order  the 
materials  for  the  plant  to  be  shipped.  By  the 
terms  of  the  contract,  the  time  did  not  begin 
to  run,  until  the  city  gave  notice  that  the 
filter  building  was  complete  and  the  founda- 
tions were  ready.  The  question  asked  in  the 
telegram  of  March  17th,  "When  can  you 
start  installation?"  shows  clearly  that  that 
telegram  was  not  intended,  and  the  answer 
shows  equally  clearly  that  it  was  not  accept- 
ed, as  the  notice  required  by  the  contract  to 
fix  the  time  from  which  the  six  weeks  should 
begin  to  run.  The  letter  of  the  company  of 
March  18th,  and  the  reply  of  the  city  of 
March  21st,  definitely  fixed  that  time  as 
April  1st,  and  the  correspondence  shows  that 
it  was  so  understood  and  acted  upon  after- 
wards by  both  parties  to  the  contract 
There  was  no  extension  of  that  time  by  the 
city. 

[2]  Whether  time  is  of  the  essence  of  a 


contract  is  ordinarily  to  be  determined  by 
the  construction  of  the  contract  in  the  light 
of  the  settled  principles  of  law  upon  that 
subject  As  in  all  other  questions  of  con- 
struction, the  intention  of  the  parties  should 
prevail,  and  it  should  be  ascertained,  if  it 
can  be,  from  the  language  which  they  have 
used,  which  may  be  read  in  the  light  of  the 
character  and  purpose  of  the  contract  and 
the  facts  and  circumstances  under  which  it 
was  made  and  the  construction  put  upon  it 
by  the  parties  themselves.  Applying  these 
principles  to  the  construction  of  this  con- 
tract, it  is  clear  that  the  parties  intended 
that  time  should  be  of  the  essence  of  it — at 
least  to  the  extent  of  making  the  principal 
and  surety  responsible  for  all  damages  oc- 
curring to  the  city  by  reason  of  the  failure 
of  the  principal  to  perform  the  contract 
within  the  time  limit  agreed  upon,  and 
to  that  extent  alone  did  the  circuit  judge 
hold  that  time  was  of  the  essence  of  it 

[3]  The  next  question  is:  Was  there  a 
waiver  by  the  city  of  the  time  limit  provi- 
sion of  the  contract?  Appellant  contends 
that  such  a  waiver  must  be  implied  from 
the  failure  to  insert  the  provision  with 
regard  to  the  time  in  the  body  of  the  con- 
tract, instead  of  adopting  it  by  a  mere  ref- 
erence to  the  specifications.  The  same 
might  be  said  of  any  other  provision  of  the 
specifications.  The  agreement  to  perform 
the  contract  according  to  the  specifications 
adopted  the  several  provisions  of  the  speci- 
fications as  effectually  as  if  each  had  been 
written  into  the  contract  itself.  In  fact, 
the  specifications  were  adopted  as  the  con- 
tract—they specified  it  So  far  from  waiv-  , 
ing  the  provisions  as  to  time,  the  evidence 
shows  that  compliance  with  It  was  persist- 
ently insisted  upon. 

[4]  The  condition  of  the  bond  that  "the 
obligee  shall  immediately  so  notify"  the 
defendant  of  its  principal's  default  was  strict- 
ly and  literally  complied  with.  Appellant 
is  mistaken  in  supposing  that  the  city  was 
under  obligation  to  notify  the  surety  of  any 
default,  until  the  time  limit  had  expired, 
because  the  principal  had  every  moment  of 
that  time  to  perform  the  contract,  and  until 
that  time  had  elapsed,  the  contract  being 
still  unperformed,  there  was  no  default 
Nevertheless,  as  soon  as  the  city  ascertain- 
ed from  its  correspondence  with  the  filter 
manufacturing  company  that  it  could  not  or 
would  not  complete  the  work  within  the  time 
limit  agreed  upon,  it  notified  the  defend- 
ant of  the  "Impending  default,"  notwith- 
standing the  principal  still  had  two  weeks 
to  complete  the  job;  and  on  the  very  day 
that  tne  default  actually  occurred — that  is, 
the  day  that  the  time  limit  expired — the  con- 
tract being  still  unperformed,  the  defendant 
was  notified  of  the  default 

There  was  no  issue  as  to  any  matter  of 
fact — at  least  as  to  any  fact  about  which 
more  than  one  reasonable  inference  could 
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be  drawn.    Therefore,  the  court  properly  di- 
rected the  verdict. 
Judgment  affirmed. 

GARY,  a  J.,  and  WOODS,  J.f  concur. 


(M  8.  C.  18) 

PEOPLE'S  BANK  OP  GREENVILLE  t. 
SPEEGLE  et  aL 

(Supreme  Court  of  South  Carolina.    March  13, 

1912.) 

Counties  (§  167*)— Cuuxs  against  Coun- 
ties—Wabrants— Indorsement. 

Where  the  holder  of  a  fraudulent  county 
warrant  indorsed  it  over  to  a  bona  fide  holder 
for  value,  the  bona  fide  holder  can  recover  on 
the  indorsement  though  never  properly  pre- 
senting the  warrant  for  payment,  for  the  in- 
dorsement guaranteed  that  the  instrument  was 
valid  and  genuine  and  the  right  of  action  ac- 
crued on  proof  of  its  invalidity. 

[fid.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  f  240;  Dec.  Dig.  S  167.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  George  W.  Gage, 
Judge. 

Action  by  the  People's  Bank  of  Greenville 
against  Hattie  K.  Speegle  and  others.  From 
a  judgment  for  plaintiff,  defendant  Speegle 
appeals.     Affirmed. 

B.  M.  Shuman,  for  appellant  Jas.  A. 
McCullough,  for  respondent  B.  A.  Morgan, 
for  Tanner  and  Wood. 

WATTS,  J.  This  was  an  action  for  dam- 
ages upon  an  indorsement  of  a  fraudulent 
claim  against  Greenville  county.  On  March 
31,  1904,  the  defendant,  Hattie  K.  Speegle, 
sold  to  the  plaintiff  for  $404  what  purported 
to  be  a  valid  claim  for  $440  against  Green- 
ville county  for  three  mules,  the  claim  being 
in  favor  of  Tanner  and  Wood.  This  claim 
was  indorsed  before  delivery  by  Mrs.  Speegle 
and  by  Tanner  and  Wood.  Before  the  trans- 
fer and  sale,  the  claim  had  been  approved 
by  the  then  county  board  of  commissioners, 
of  whom  J.  BL  Speegle,  supervisor  (the  hus- 
band of  defendant  Hattie  K.  Speegle),  was 
chairman.  Subsequently  this  claim  was 
presented  to  J.  N.  Walker,  supervisor,  who 
refused  to  pay  the  same  upon  the  ground  that 
it  was  fraudulent  Bank  v.  Goodwin,  81  S. 
C.  420,  62  S.  E.  1100.  It  was  passed  upon 
and  rejected  as  fraudulent  by  the  investigat- 
ing committee  appointed  under  Act  of  1905, 
24  Stat  1109.  Thereafter  plaintiff  applied 
in  the  original  jurisdiction  of  this  court  for 
a  writ  of  mandamus  to  compel  J.  P.  Good- 
win, supervisor,  to  pay  this  and  other  claims, 
which  plaintiff  held  as  assignee,  or  to  in- 
clude them  in  his  estimate  of  expenses  to  'the 
General  Assembly.  The  court  denied  the 
writ  so  far  as  this  claim  was  concerned, 
holding  that  as  it  was  not  dated  It  was  not 
a  valid  judgment  against  Greenville  county. 
People's  Bank  v.  Goodwin,  81  S.  C.  419,  62 


S.  E.  1100.  This  opinion  was  filed  November 
16,  1908.  The  claim,  being  for  the  year  1904, 
was  barred  unless  presented  in  that  year, 
and  was  then  believed  by  plaintiff  to  be 
fraudulent  It  elected  to  treat  it  as  such 
and  sued,  alleging  the  claim  was  fraudulent 
and  that  the  defendants,  by  their  Indorse- 
ment, had  guaranteed  its  validity  and  hence 
were  liable  in  damages  for  the  breach  of 
the  warranty  contained  in  their  indorsement 
for  an  amount  equal  to  that  advanced  upon 
the  claim. 

The  case  came  on  for  trial  before  his 
honor  Judge  Gage  and  a  jury,  and  at  the 
close  of  the  testimony  both  plaintiff  and  de- 
fendant moved  the  court  to  direct  a  verdict 
The  defendant,  Mrs.  Speegle,  made  her  mo- 
tion on  the  ground  that  the  action  being 
based  on  the  allegation  that  the  claim  was 
fraudulent  and  in  fact  no  claim  against  the 
county,  and  it  not  appearing  that  the  plain- 
tiff or  any  one  else  had  ever  presented  the 
claim  to  the  county  board  .of  commissioners 
for  approval  in  such  shape  as  to  give  said 
board  jurisdiction  to  pass  on  the  validity 
thereof,  no  action  thereon  could  be  maintain- 
ed in  the  court  of  common  pleas,  and  that, 
until  such  claim  was  presented  and  rejected 
by  said  board,  plaintiff  could  not  recover 
from  the  said  Hattie  K.  Speegle  any- 
thing, on  the  ground  that  the  same  was  not 
a  valid  claim,  the  said  board  of  county  com- 
missioners being  the  only  court  or  tribunal 
having  jurisdiction  to  pronounce  said  claim 
invalid  and  reject  it,  and,  it  not  appearing 
this  had  been  done,  the  plaintiff  could  not 
maintain  this  action.  Judge  Gage  refused 
the.  motion  of  defendant  The  jury  found  a 
verdict  for  plaintiff  under  direction  of  the 
court  on  the  ground  the  claim  sold  by  defend- 
ant to  plaintiff  was  fraudulent,  spurious, 
and  void.  Defendant,  Mrs.  Speegle,  appeals, 
alleging  error  on  part  of  the  circuit  judge 
in  not  directing  verdict  in  her  favor  on 
grounds  moved  for.  We  do  not  think  this 
position  can  be  sustained.  This  action  was 
not  brought  upon  a  claim  against  the  coun- 
ty, but  upon  an  indorsement  upon  what  pur- 
ported to  be  a  valid,  outstanding  claim 
against  the  county,  when  in  fact  the  preten- 
slve  claim  against  the  county,  indorsed  by 
defendant,  was  spurious,  fraudulent,  and 
void.  Here  we  have  the  defendant  in  pos- 
session of  a  claim  against  Greenville  county 
for  $440  indorsed  by  Tanner  and  Wood.  It 
purports  to  be  a  bona  fide  claim  against  the 
county.  She  sells  it  to  the  plaintiff  and  in- 
dorses it,  thereby  guaranteeing  It  to  be  what 
it  purports  to  be,  an  honest,  valid,  bona  fide 
claim  against  the  county  for  the  amount 
called  for,  when  in  fact  it  was  spurious  and 
fraudulent,  and  the  county  was  liable  for 
no  such  claim.  The  whole  claim,  as  far  as 
Greenville  county  was  concerned,  was  repu- 
diated and  declared  to  be  fraudulent    These 
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defendants  by  their  indorsement  guaranteed 
that  the  claim  was  genuine  and  valid, 
and  warranted  It  by  their  indorsement  to  be 
genuine  and  valid,  and,  when  it  was  declar- 
ed to  be  invalid  and  fraudulent,  became  li- 
able by  their  indorsement  for  the  amount  of 
the  loss  sustained  by  the  plaintiff,  by  reason 
of  its  purchasing  what  was  supposed  and 
purported  to  be  an  honest,  valid,  bona  fide 
claim  which  turned  out  to  be  an  invalid,  spuri- 
ous, and  void  claim.  Here  plaintiff  bought 
what  it  supposed  was  a  valid  claim,  guaran- 
teed by  the  indorsers  thereon  to  be  such, 
paid  out  $404  for  it,  acting  in  good  faith 
and  paying  full  value.  It  turns  out  that 
the  claim  was  spurious  and  fraudulent,  in 
fact  no  claim  at  all.  The  plaintiff  had  paid 
out  as  it  were  good  money  for  a  "gold  brick." 
It  does  not  make  any  difference  whether  the 
defendant  knew  the  claim  was  fraudulent 
or  not  When  defendant  offered  it  for  sale 
as  a  good  claim  and  indorsed- it,  she  guar- 
anteed it  to  be  what  it  purported  to  be,  an 
honest,  valid,  bona  fide  claim  and  made 
herself  liable  for  any  breach  in  the  war- 
ranty contained  in  the  indorsement  for  the 
amount  of  loss  sustained  by  plaintiff.  In 
Strange  v.  Ellison,  2  Bailey,  885,  quoted  with 
approval  by  Chief  Justice  Pope  in  Hall  v. 
I>a timer,  81  S.  O.  07,  61  S.  EL  1069,  the  court 
held:  "Every  one  who  vends  an  article  im- 
pliedly undertakes  that  it  is  what  its  appear- 
ance Indicates,  and  that  it  is  not  disguised 
so  as  to  make  it  what  it  Is  not  This  prin- 
ciple applies  to  all  sorts  of  commodities  in 
whatever  form  they  may  exist"  We  find 
the  same  learned  and  lamented  Chief  Justice 
In  the  same  case  quoting  with  approval  from 
18  Enc.  1240,  as  follows:  "It  is  a  general 
rule  that  one  making  a  sale  or  transfer  of  a 
chose  in  action  warrants  its  genuineness, 
and  this  is  so  whether  he  warrants  it  in 
terms  or  is  silent  at  the  time  when  the  sale 
or  transfer  is  made."  Also  he  quotes  from 
Watson  v.  Chesire,  18  Iowa,  202,  87  Am. 
Dec.  382,  "that  a  party  who  transfers  a 
paper  without  recourse  is  held  still  to  guar- 
antee the  validity  of  the  paper." 

The  exceptions  are  overruled.    Judgment 
affirmed. 

GABY,  0.  J.,  and  WOODS,  HXDRICK, 
and  PBASBB,  JJ.,  concur. 

(91  8.  C.  2Z) 

BRIGGS  et  al  v.  DONALDSON  et  aL 

(Supreme  Court  of  8outh  Carolina.     March 

16, 1912.) 

Appeal  and  Brbob  (§  1170*)— Habmless  Bb- 
bob  —  Variance  Between  Pleading  and 
Pboov. 

A  variance  between  the  pleading  and  the 

Eroof,   not  misleading  the  defeated   party  to 
is  prejudice,  must  he  disregarded  on  appeal, 


as  required  by  Code  Civ.  Proc  1902,  H  88, 
968. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4540-4545;  Dec.  Dig.  f 
1170.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Geo.  W.  Gage,  Judge. 
"Not  to  be  officially  reported." 
Action  by  W.  A.  Briggs  and  another 
against  M.  I*  Donaldson  and  another,  part- 
ners trading  under  the  firm  name  of  Donald- 
son &  Hoke.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.   Affirmed. 

McCullough  &  Bly the,  for  appellants.  Ad- 
am 0.  Welborn,  for  respondents. 

WOODS,  J.  This  appeal  is  from  a  judg- 
ment of  the  circuit  court,  affirming  the  judg- 
ment of  the  magistrate.  The  decree  of  the 
circuit  court  demonstrates  that  the  case 
has  been  rightly  decided,  and  that  there  is 
no  substantial  merit  in  the  exceptions.  The 
technical  points  cannot  avail.  Section  88  of 
the  Code  of  Procedure  provides  that  in  mag- 
istrates' courts  "a  variance  between  the 
proof  on  the  trial  and  the  allegations  in  the 
pleading  shall  be  disregarded,  as  immate- 
rial, unless  the  court  shall  be  satisfied  that 
the  adverse  party  has  been  misled  to  his 
prejudice  thereby."  The  record  shows  that 
the  defendant  was  not  misled  to  his  preju- 
dice, Section  868  requires  that  technical  er- 
rors and  defects  be  disregarded. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed  for 
the  reasons  therein  stated. 

GABY,  0.  J.,  and  HYDBICK,  J.,  concur. 


(91  &  0.  61) 
HOLLIDAY  CO.  v.  RALEIGH  &  C.  B.  CO. 

(Supreme  Court  of  South  Carolina*    March  21, 

1912.) 

1.  Pleading  (|  248*)—  Complaiht— Amend- 
MEirr— Allowance. 

A  complaint  in  an  action  against  a  carrier 
for  negligently  transporting  live  stock  may  be 
amended  under  Code  Civ.  Proc.  1902,  f  194. 
by  eliminating  the  allegation  that  plaintiff  filed 
with  the  carrier's  agent  a  claim,  and  that  it 
was  responsible  for  the  loss  as  limited  by  the 
bill  of  lading,  and  allow  a  new  complaint  set- 
ting out  the .  same  injury  and  negligence,  but 
omitting  such  allegation. 

[Ed.  Note.— For  other  cases,   see  Pleading. 
Cent  Dig.  H  686-709;    Dec  Dig.  8  248.*] 

2.  Pleading  (|  248*) —Complaiwt— Amend- 
ments—When  Authorized. 

The  court  may  allow  an  amendment  to  the 
complaint  alleging  a  new  cause  of  action  for 
the  same  injury  and  negligence  alleged  in  the 
original  complaint. 

[Bd.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  ff  680-709;    Dec  Dig.  |  24a*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;  8.  W.  O.  Shipp,  Judge. 
t0To  be  officially  reported." 
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Action  by  the  Holliday  Company  against 
the  Raleigh  &  Charleston  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

M.  C.  Woods,  for  appellant  Jas.  W.  John- 
son, for  respondent 

FRASER,  J.  This  is  an  action  for  dam- 
ages to  stock. 

The  plaintiff  alleges  "that  on  or  about  the 
12th  day  of  December,  A.  D.  1906,  the  plain- 
tiff delivered,  or  caused  to  be  delivered,  to 
the  defendant,  through  its  agent  and  connect- 
ing line,  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company,  at  Blackwell,  in  the  now 
state  of  Oklahoma,  and  the  defendant  re- 
ceived, twenty-nine  (29)  horses  and  mules, 
the  property  of  the  plaintiff,  which  the  de- 
fendant as  a  common  carrier  as  aforesaid 
promised  and  agreed,  in  consideration  of  a 
reasonable  compensation  paid,  or  to  be  paid 
it,  safely  and  promptly  to  carry  to  Marion, 
in  the  county  of  Marion,  and  state  of  South 
Carolina,  and  there  to  deliver  the  same  to 
the  plaintiff."  By  the  fifth  paragraph  of 
the  complaint  the  plaintiff  alleges  "that  de- 
fendant did  not  safely  and  promptly  carry 
and  deliver  said  mules  and  horses  pursuant 
to  said  agreement,  but,  on  the  contrary,  kept 
said  animals  on  the  road  for  a  much  longer 
time  than  was  necessary,  and  negligently  ex- 
posed them  to  the  cold  and  freezing  weath- 
er, and  otherwise  neglected  them,  and  as  a 
direct  result  thereof  all  of  said  animals  were 
made  sick,  and  seven  of  them  died  almost 
immediately  after  they  were  delivered  to 
plaintiff;  that  six  of  said  animals  died  with- 
in less  than  twenty-four  hours  after  the  de- 
fendant delivered  them,  and  one  soon  there- 
after, and  the  remainder  were  greatly  dam- 
aged from  the  causes  aforesaid."  In  the 
seventh  paragraph  the  plaintiff  alleges: 
"That  on  the  8th  day  of  March,  1907,  plain- 
tiff filed  with  the  defendant's  agent  at  Ma- 
rion, S.  C,  a  claim  made  out  in  detail  show- 
ing said  loss,  but  the  defendant  has  never 
adjusted  nor  paid  the  same,  nor  any  part 
thereof,  nor  has  the  defendant  traced  said 
shipment  and  informed  plaintiff  when,  where, 
and  by  which  carrier  the  said  animals  were 
damaged  and  destroyed,  and  plaintiff  alleges 
that  defendant  is  responsible  for  said  loss 
and  damage  to  the  extent  of  $100  on  each 
animal,  the  bill  of  lading  limiting  defend- 
ant's liability  on  each  animal  to  $100,"  and 
claims  judgment  for  $1,413. 

After  the  pleadings  were  made  up,  the 
plaintiff  gave  notice  of  motion  to  amend. the 
complaint,  and  served  with  the  notice  a  copy 
of  the  complaint  as  he  would  have  it  amend- 
ed. This  new  complaint  had  two  causes  of 
action,  setting  out  the  same  injury  to  the 
stock  and  negligence,  but  the  seventh  para- 
graph of  the  complaint  was  omitted  in  the 
first  cause  of  action,  and  plaintiff  sought  to 
allege  that  defendant  itself  had  damaged  the 
stock. 


Under  the  second  cause  of  action,  the 
plaintiff  set  up  that  in  addition  to  the  claim 
filed  on  the  8th  day  of  March,  1907,  the  plain- 
tiff had  on  the  25th  day  of  April,  1907,  filed 
with  the  defendant  an  additional  statement, 
and  that  the  defendant  had  not  traced  the 
damage,  and  was  therefore  responsible.  The 
motion  was  heard  by  Judge  Shipp,  and  an 
order  granted  allowing  the  complaint  amend- 
ed, as  moved  for.  The  defendant  appealed 
on  the  following  exceptions: 

"(1)  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  allowing  the  plaintiff  to 
amend  its  complaint  by  omitting  therefrom 
the  seventh  paragraph  of  the  complaint,  in 
that,  plaintiff,  having  elected  to  sue  on  a 
specific  contract. of  limited  liability,  cannot 
eliminate  by  way  of  amendment  the  rem- 
edy upon  which  it  elected  to  sue  and  base 
its  action  on  an  entirely  different  rem- 
edy, it  being  submitted  that  the  Code  au- 
thorizes amendments  only  which  are  mate- 
rial to  a  cause  of  action  which  has  been  de- 
fectively stated,  and  does  not  authorize  a 
substantial  change  in  the  cause  of  action; 
it  being  further  submitted  that  there  was 
no  defect  in  the  cause  of  action  as  originally 
stated,  and  the  amendment  corrects  no  de- 
fect, but,  on  the  contrary,  substantially  and 
entirely  changes  from  one  cause  of  action 
based  on  one  remedy  to  another  cause  of 
action  based   on  another  remedy. 

"(2)  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  allowing  the  plaintiff  to 
amend  its  complaint  by  setting  up  a  second 
cause  of  action;  it  being  submitted  that  the 
original  complaint,  having  been  limited  to 
one  cause  of  action  based  on  a  specific  rem- 
edy, is  not  amended  by  the  insertion  of  a 
second  cause  of  action  based  on  an  entirely 
different  remedy,  such  second  cause  of  ac- 
tion being  in  effect  and  In  fact  an  entirely 
different  and  independent  suit,  containing  all 
the  elements  necessary  to  a  perfect  cause  of 
action,  and  it  was  error  to  allow  such  so- 
called  amendment  when  the  same  was  no 
amendment  of  a  change  of  cause  of  action 
or  the  insertion  of  another  cause  of  action 
in  the  original  cause  of  action;  it  being  fur- 
ther submitted  that  the  Code  does  not  au- 
thorize the  insertion  of  a  second  cause  of 
action,  when  such  cause  of  action  is  neces- 
sarily independent,  by  way  of  amendment" 

[1]  The  first  exception  is  overruled.  Au- 
thority for  this  will  be  found  in  Taylor  v. 
Railroad  Company,  81  S.  C.  579,  62  S.  E. 
1114,  where  Mr.  Justice  Woods,  delivering 
the  opinion  of  the  court,  says:  "The  cases 
In  this  state  are  irreconcilable,  and  there  is 
a  great  contrariety  of  opinion  on  the  subject 
in  other  jurisdictions.  •.  *  *  The  impor- 
tant matter  is  to  state  a  fixed  rule  on  which 
the  courts  and  the  Bar  may  rely.  '  Section 
194  provides:  Under  this  section  the  pow- 
er of  the  court  to  allow  amendment  'by  cor- 
recting a  mistake  in  the  name  of  a  party  or 
a  mistake  in  any  other  respect'  is  unlimited, 
except  by   the   obligation  imposed  by   the 
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statute  on  the  court  to  see  that  the  amend- 
ment is  In  furtherance  of  Justice,  and  that 
such  terms  are  imposed  as  may  be  just 
This  power  is  conditioned  on  proof  of  a  bona 
fide  mistake  in  setting  forth  the  plaintiff's 
rights  and  the  defendant's  Invasion  of  them. 
Unless  the  amendment  proposed  relates  to 
the  same  transaction  or  the  same  subject  as 
the  original  complaint,  then  It  is  manifest 
the  plaintiff  cannot  claim  to  have  made  a 
mistake  in  the  matter  to  which  his  pleading 
relates.  When,  however,  the  plaintiff  makes 
the  mistake  of  supposing  one  of  his  rights 
has  been  Invaded  by  the  defendant  in  one 
transaction  or  a  series  of  transactions  relat- 
ing to  the  same  subject,  and  discovers  an- 
other and  different  right  was  invaded,  It  is 
within  the  power  of  the  court,  when  it  ap- 
pears to  be  in  furtherance  of  justice,  to 
grant  the  amendment,  though  in  strictness 
the  amendment  amounts  to  a  change  of  the 
cause  of  action,  or  the  insertion  of  another 
cause  of  action.**  This  is  full  authority  for 
overruling  this  exception. 

[2]  The  second  exception  is  likewise  over- 
ruled, and  full  authority  for  overruling  this 
exception  is  found  in  Insurance  Company 
v.  Southern  Railway,  82  S.  O.  3,  62  S.  E. 
1116,  where  the  opinion  was  likewise  deliv- 
ered by  Mr.  Justice  Woods,  in  which  the 
court  says:  'The  point  that  the  circuit  court 
has  no  power  to  allow  an  amendment  set- 
ting up  a  new  cause  of  action  has  been  de- 
cided against  the  contention  of  the  defend- 
ant in  the  recent  case  of  Taylor  v.  A.  C. 
t,.  R.  R.  Co.,  81  S.  C.  574  [62  S.  E.  1113]." 

The  Judgment  of  this  court  is  that  the  or- 
der appealed  from  be,  and  the  same  is  here- 
by, affirmed,  and  the  case  remanded  to  the 
circuit  court  for  such  further  proceedings  as 
may  be  proper. 

GARY,  C.  J.,  and  WOODS,  HYDRICK, 
and  WATTS,  XT.,  concur. 


(91  S.  C.  29) 

STATE  ▼.  WELDON  et  aX 

(Supreme   Court  of  South   Carolina.     March 

16,  1912.) 

1.  Criminal  Law  (§§  641,  662,  918*)— Trial 
—Right  ow  Counsel— Production  of  Wit- 
nesses. 

Where  a  large  crowd  of  people  intensely 
hostile  to  the  accused  assembled  at  the  court- 
house during  their  trial  for  murder,  and  crowd- 
ed the  space  within  the  bar  immediately  around 
the  judge,  the  jury,  and  the  witnesses,  so  that 
counsel  for  the  accused  during  the  trial  did 
not  see  the  jury,  until  he  addressed  them,  be- 
cause of  the  crowd,  and  several  times  request- 
ed the  court  to  clear  away  the  crowd,  so  that 
he  might  see  the  witnesses  whom  he  was 
examining,  there  was  a  substantial  interference 
with  the  exercise  of  the  right  of  the  accused, 
under  Cr.  Code  1902,  ft  49,  to  be  heard  by 
counsel,  to  defend  himself,  and  to  have  a  right 
to  produce  witnesses  and  proofs  in  his  favor, 
and  to   meet  the  witnesses  produced   against 


him  face  to  face,  so  as  to  entitle  accused,  upon 
conviction,  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1496-1506,  8,  1538-1048, 
2168-2196,  2219-2224;    Dec.  Dig.  ft|  641,  662, 

918.*] 

2.  Jury  (|  31*)— Right  to  Tbial  bt  Impab- 
tial  Jubt— Constitutional  Provisions. 

Where  a  large  crowd  of  people  intensely 
hostile  to  the  accused  crowded  the  courthouse 
during  their  trial  for  murder,  and  filled  the 
space  within  the  bar  immediately  around  the 
judge,  the  jury,  and  the  witnesses,  so  that 
counsel  for  accused  did  not  see  the  jury,  until 
he  addressed  them,  because  of  the  crowd,  and 
the  crowd's  intrusion  into  that  part  of  the 
courtroom  was  calculated  to  overawe  the  jury, 
and  it  was  not  so  safeguarded  against  ex- 
traneous influences  as  to  allow  the  defendants 
the  right  of  trial  by  an  impartial  jury,  guar- 
anteed by  Const,  art.  1,  §  18,  the  defendants, 
upon  conviction,  were  entitled  to  a  new  trial. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  55  204-219;   Dec  Dig.  8  31.*] 

3.  Criminal  Law  (§•  916*)— Trial— Time  fob 
Preparation  ov  Defense. 

Where  the  counsel  appointed  by  the  court 
to  defend  defendants,  charged  with  murder,  on 
his  way  to  court  through  the  crowd,  heard  ex- 
pressions in  regard  to  lynching  which  convinced 
him  that  if  he  should  ask  for  the  three  days 
for  preparation  allowed  by  Cr.  Code  1902,  $ 
40,  the  defendants  would  be  lynched,  and  un- 
der the  compulsion  of  this  fear  went  into  the 
trial  without  preparation,  the  deprivation  of 
this  right  entitled  the  defendants  to  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ff  2159,  2160;  Dec.  Dig.  i 
916.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Florence  County;  Geo.  W.  Brown, 
Special  Judge. 

"Not  to  be  officially  reported." 

Alex.  Weldon  and  William  Burroughs  were 
convicted  of  murder.  Motion  for  new  trial 
denied,  and  they  appeal.  Reversed  and  re- 
manded for  new  trial. 

W.  F.  Clayton  and  Willcox  &  Willcox,  for 
appellants,    Walter  H.  Wells,  for  the  State. 

WOODS,  J.  The  appellants,  Alexander 
Weldon  and  William  Burroughs,  were  con- 
victed of  the  murder  of  Elihu  Moye,  and  are 
under  sentence  of  death.  By  a  former  ap- 
peal,  the  defendants  sought  a  new  trial  in 
this  court,  on  the  ground  that  they  had  not 
had  a  fair  trial,  without  having  made  a 
motion  in  the  court  of  general  sessions  on 
that  ground;  but  the  appeal  was  dismissed 
as  premature,  without  prejudice  to  the  right 
of  the  defendants  to  move  for  a  new  trial  in 
the  circuit  court  The  orders  of  this  court 
and  the  disposition  of  the  appeal  appear  in 
88  S.  C.  555,  71  S.  B.  33,  and  89  S.  C.  308,  71 
S.   E.  828. 

After  the  dismissal  of  the  former  appeal,  a 
motion  was  made  in  the  court  of  general  ses- 
sions for  a  new  trial,  on  the  grounds,  first, 
that  the  defendants  had  discovered  evidence 
in  their  favor  after  their  trial  which  they 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig*  &  Am.  Dig,  Key  No.  Series  £  Rep'r  Indexes 
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should  be  allowed  to  offer;  and,  second,  that 
the  trial  was  not  fair  and  impartial.  The 
motion  was  refused,  and  this  appeal  brings 
np  for  review  both  questions  made  in  the 
court  below. 

The  affidavits  as  to  the  after-discovered 
evidence  fall  short  of  making  out  a  defense 
so  clear  and  convincing  as  to  warrant  this 
court  in  holding  that  the  circuit  judge  abused 
his  discretion  in  not  granting  a  new  trial 
on  the  first  ground. 

[1]  The  second  ground  of  appeal — the  aver- 
ment that  the  defendants  have  been  convicted 
and  sentenced  to  death  without  a  fair  and 
impartial  trial — brings  up  for  decision  an  Is- 
sue of  vital  concern  to  every  citizen  of  the 
state.  By  our  Constitution,  the  people  have 
set  the  law  above  themselves,  except  as  they 
choose  to  change  it  by  the  methods  which 
they  themselves  have  ordained;  and  they 
have  laid  upon  the  courts  the  duty  of  en- 
forcing their  promise  that  the  weak,  as  well 
as  the  strong,  shall  be  condemned  only  after 
a  fair  trial  according  to  law  before  an  im- 
partial jury.  In  the  faithful  performance 
of  their  promise  by  the  people,  and  in  the 
discharge  of  their  duty  by  the  courts,  Is  in* 
volved,  not  only  the  public  honor,  but  pub- 
lic safety,  prosperity,  and  happiness;  for  in 
the  long  run  neither  individual  nor  communi- 
ty success  is  possible,  unless  men  feel  that 
they  will  not  lose  life  nor  liberty  nor  prop- 
erty without  a  fair  and  impartial  trial  under 
the  law  of  the  land.  Therefore  the  com- 
plaint of  the  defendants  that  a  large  and 
hostile  crowd  of  persons  so  interfered  with 
the  trial  that  It  was  not  a  fair  trial,  con- 
cerns, not  only  the  defendants,  but  all  the 
people. 

Ideal  conditions,  It  is  true,  are  not  to  be 
expected,  and  verdicts  should  not  be  set 
aside  by  an  appellate  court  for  misconduct 
in  a  trial,  unless  the  evidence  is  clear  and 
convincing  that  extraneous  influences  so  in- 
terfered with  the  conduct  of  the  trial,  or  so 
pressed  upon  the  jury,  as  to  become  factors 
in  the  result.  A  vast  number  of  cases  might 
be  cited  to  show  that  this  court  will  refuse 
to  heed  unsubstantial  charges  that  trials 
have  not  been  fair.  Yet  in  all  the  course 
of  the  development  of  the  administration  of 
law  in  England  and  America  since  that  time, 
there  has  never  been  a  doubt  of  the  rule  laid 
down  in  1819,  in  the  case  of  the  King  v.  Hunt 
et  ah,  2  Chitty,  180,  when  the  court  said  it 
is  of  the  greatest  importance  that  the  ad- 
ministration of  justice  should  be  free,  not 
only  from  spot  or  blame,  but  that  it  should 
be,  as  far  as  human  infirmity  could  allow  it 
to  become,  as  free  from  all  suspicion. 

The  special  judge,  Hon.  George  W.  Brown, 
who  presided  at  the  trial  has  certified  that, 
according  to  the  facts  as  they  appeared  to 
him,  the  rights  of  the  defendant  were  safe- 
guarded and  the  trial  properly  conducted. 
His  opinion  and  that  of  Judge  Prince,  who 
denied  the  motion  for  a  new  trial,  are  en- 


titled to  great  consideration,  for  their  abili- 
ty and  their  solicitude  that  the  defendants 
should  have  a  fair  trial  cannot  be  doubted. 
In  passing  upon  the  correctness  of  their  con* 
elusions  of  law,  every  statement  of  fact 
made  by  the  trial  judge  will  be  taken  as 
true;  and  the  evidence  offered  on  behalf  of 
the  defendants  will  be  taken  as  true  only  in 
so  far  as  it  is  consistent  with  the  statement 
of  fact  found  in  the  report  of  the  trial  judge. 

Looking  at  the  case  In  this  way,  we  find 
these  to  be  the  material  facts:  An  atrocious 
murder  of  a  worthy  citizen  had  properly 
aroused  the  Interest  and  indignation  of  the 
entire  community.  One  of  the  persons  sua* 
pected  had  confessed,  and  implicated  as 
active  participants  in  the  crime  the  two  de- 
fendants. Very  soon  after  the  murder,  a 
special  term  of  court  had  been  ordered  to 
try  both  the  confessed  murderer  and  these 
defendants.  An  immense  number  of  people 
assembled  at  the  trial  intensely  hostile  to  the 
accused,  and  crowded  the  courthouse.  The 
defendants  being  without  counsel,  the  presid- 
ing judge  sent  for  Mr.  W.  F.  Clayton  and  re- 
quested him  to  undertake  their  defense.  On 
his  way  to  the  court  through  the  dense 
crowd,  Mr.  Clayton  "heard  expressions  in 
regard  to  lynching"  which  convinced  him 
that,  if  he  should  ask  for  the  three  days  of 
preparation  allowed  by  law,  the  prisoners 
would  be  lynched,  and  under  the  compulsion 
of  this  fear  he  gave  up  that  most  vital  right, 
and  went  immediately  into  the  trial  without 
preparation.  That  the  danger  of  mob  vio- 
lence was  present  and  imminent  is  made 
further  manifest  by  the  statements  of  Mr. 
Lucien  W.  McLemore  and  the  stenographer 
of  the  court,  Mr.  F.  F.  Covington,  both  wit- 
nesses of  high  character.  Not  a  particle  of 
evidence  was  offered  by  the  state  to*  contro- 
vert this  showing.  The  presiding  judge,  it  is 
true,  says  that  the  crowd  was  quiet,  and  that 
it  manifested  no  mob  spirit  to  his  eye  nor 
in  his  hearing;  but  this  statement  does  not 
impair  the  force  of  the  testimony  of  those 
who  mingled  with  the  people,  and  thus .  had 
better  opportunity  to  observe.  Thus  it  ap- 
pears, beyond  all  doubt,  that  the  circum- 
stances of  the  trial  were  such  that  counsel 
of  experience  and  courage  gave  up,  under 
the  most  urgent  compulsion,  the  right  to 
three  days  of  preparation  guaranteed  to  the 
accused  by  the  law;  and  that,  too,  when  he 
had  been  called  into  the  case  by  the  court 
without  previous  notice.  Compulsion  is  suf- 
ficient to  annul  a  will  or  a  contract  for  the 
sale  of  property.  How,  then,  can  it  be  held 
that  a  trial  Involving  life  or  death  was  fair 
and  impartial,  according  to  the  law  of  the 
land,  when  the  accused,  under  the  compulsion 
of  a  reasonable  apprehension  of  lawless  vio- 
lence, surrenders  a  right  vital  to  his  defense? 

In  an  opinion  delivered  by  the  distinguish- 
ed Judge  Elliott,  the  Supreme  Court  of  In* 
diana,  under  circumstances  very  similar  to 
those  appearing  here,  set  aside  for  compul- 
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sion  a  plea  of  guilty,  which  defendant's  coun- 
sel showed  to  the  court  had  been  entered,  by 
their  advice,  on  the  reasonable  apprehension 
that  if  their  client  should  be  acquitted  he 
would  be  lynched.  Sanders  v.  State,  85  Ind. 
318,  44  Am.  Rep.  29. 

It  Is  argued,  however,  that  counsel  should 
have  sought  the  protection  of  the  court  No 
doubt,  that  course  would  have  been  the  most 
judicious ;  but,  In  view  of  the  surroundings, 
and  especially  in  view  of  the  fact  that  the 
judge's  seat  was  Itself  pressed  upon  by  the 
crowd,  It  would  be  an  unjust  judgment  to 
hold  that  the  accused  lost  a  vital  right  by 
the  failure  of  their  counsel  to  do  the  most 
judicious  thing  in  the  sudden  emergency 
which  he  was  called  on  by  the  court  to  meet 

Consideration  of  the  further  proceedings 
deepens  the  conviction  that  the  trial  was 
not  fair.  With  respect  to  the  charge  that 
the  space  within  the  bar  immediately  around 
'the  judge,  the  jury,  and  the  witnesses  was 
so  taken  by  the  great  crowd  that  the  trial 
could  not  proceed  with  decorum  and  fair- 
ness, the  presiding  judge  says  that  it  was 
the  best  behaved  crowd  he  ever  saw,  and 
that  there  was  nothing  to  indicate  to  him  a 
sign  of  a  riotous  spirit;  that  it  did  crowd 
within  the  bar,  but  that  it  was  not  in  pos- 
session of  the  courthouse.  He  says  further: 
"In  every  instance  when  I  observed  that  it 
was  becoming  too  much  crowded  within  the 
bar,  or  my  attention  was  called  to  such  con- 
ditions, my  admonitions  received  the  most 
respectful  consideration  and  obedience,  and 
there  was  never  any  crowding  within  the 
bar  that  in  any  way  interfered  with  the  or- 
derly dispatch  of  the  business  of  the  court, 
or  with  the  rights  of  the  counsel  of  the  ac- 
cused." The  affidavit  of  Mr.  Clayton  con- 
tains tile  following  statement:  'That  during 
the  trial  6f  the  case  deponent  did  not  see 
the  jury  until  he  addressed  them  from  the 
crowd  intervening;  that  on  several  occa- 
sions deponent  requested  the  judge  to  compel 
the  sheriff  to  dear  away  the  crowd  that  he 
might  see  the  witness  whom  he  was  examin- 
ing." There  is  no  statement  of  fact  made  by 
the  presiding  judge  inconsistent  with  the 
statement  of  Mr.  Clayton.  It  thus  appears 
that  a  large  number  of  persons  hostile  to 
defendants  were  allowed  to  so  press  upon 
the  court  that  counsel  for  the  defense  had 
to  ask  several  times  that  they  be  cleared 
away,  so  that  he  could  see  the  witness  un- 
der examination,  and  to  so  press  around  the 
jury  that  counsel  could  not  see  them  until 
he  stood  before  them  to  argue  the  case.  We 
are  unable  to  assent  to  the  opinion  of  the 
presiding  judge  that  such  a  state  of  affairs 
did  not  interfere  with  the  orderly  conduct 
of  the  business  of  the  court,  or  with  the 
rights  of  the  accused.  Trials  must  be  pub- 
lic; but  the  right  of  the  accused  to  a  fair 
trial  is  superior  to  the  right  of  the  public 
to  witness  the  trial.  In  all  trials,  not  only 
the  dignity  and  decorum  which  should  char- 


acterize the  administration  of  justice,  but 
the  preservation  of  the  rights  of  the  people 
and  of  the  parties  to  the  cause,  require  that 
the  public  should  be  kept  away  from  the  wit- 
nesses and  the  jury  and  the  counsel,  to  the 
end  that  the  issue  may  be  tried  and  decided 
without  interference  or  extraneous  influence. 
In  this  case,  the  public  was  not  so  kept 
away.  On  the  contrary,  a  large  number  of 
persons  justly  indignant  at  an  atrocious  mur- 
der, and  undeniably  hostile  to  the  accused, 
pressed  upon  the  court,  the  jury,  and  the 
witnesses. 

Clearing  away  the  hostile  crowd  from  time 
to  time  did  not  meet  the  case.  Fairness  re- 
quired that  at  least  the  space  between  the 
accused  and  their  counsel,  the  jury,  and  the 
witnesses  should  have  been  kept  free  from 
Intrusion.  Courts  cannot  control  public  sen- 
timent; but  their  commission  from  the  peo- 
ple is  to  keep  the  inviolable  precincts  of  the 
prisoner's  dock,  the  counsel's  place,  the  wit- 
ness chair,  the  jury's  seats,  and  the  interven- 
ing space  free  from  either  hostile  or  friendly 
invasion  or  intrusion,  lest  the  accused  be  ter- 
rified or  his  counsel  confused  in  making  his 
defense,  lest  the  witness  testify  falsely  un- 
der fear  of  inducement,  lest  the  jury  be  over- 
awed, or  their  minds  Influenced  by  an  at- 
mosphere surcharged  with  hostility  or  par- 
tiality. The  intrusion  into  these  inviolable 
precincts  of  a  large  number  of  persons,  part 
of  a  vast  assemblage  hostile  to  the  prisoners, 
was  calculated  to  terrify  the  defendants,  to 
confuse  their  counsel,  to  Intimidate  the  wit- 
nesses, and  to  overawe  the  jury.  This,  with 
the  fact  that  counsel  gave  up  the*  right  of 
the  accused  to  have  three  days  to  prepare 
for  their  trial  under  the  compulsion  of  a 
reasonable  apprehension  that  the  assertion 
of  the  right  would  result  in  their  death  by 
lynching,  compels  the  conclusion  that  the 
defendants  did  not  have  a*  fair  and  Impartial 
trial. 

Applying  the  law  more  specifically,  we 
reach  these  conclusions:  The  conditions  un- 
der which  counsel  conducted  the  defendants' 
cause,  and  under  which  their  witnesses  were 
examined,  substantially  interfered  with  the 
due  exercise  of  the  right  granted  by  section 
40  of  the  Criminal  Code  1902,  "that  the  ac- 
cused shall,  at  his  trial,  be  allowed  to  be 
heard  by  counsel,  may  defend  himself,  and 
shall  have  a  right  to  produce  witnesses  and 
proofs  in  his  favor,  and  to  meet  the  witness- 
es produced  against  him  face  to  face." 

[2,  S]  The  jury  was  not  so  safeguarded 
against  extraneous  Influences  as  to  allow  the 
defendants  the  right  of  trial  by  an  impartial 
jury,  guaranteed  by  section  18,  art  1,  of  the 
Constitution;  and  the  defendants  were,  by 
the  compulsion  of  the  fear  of  death  by 
lynching,  deprived  of  the  right  to  have  three 
days  to  prepare  for  their  trial,  conferred  on 
them  by  section  40  of  the  Criminal  Code. 

Under  varying  facts,  other  courts  have, 
with  practical  unanimity,  held  that  verdicts 
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should  not  be  allowed  to  stand,  where  action 
by  those  In  attendance  on  a  trial  was  calcu- 
lated to  overawe  or  influence  the  Jury,  or 
substantially  interfere  with  the  rights  vital 
to  the  parties.  Hamilton  v.  State,  36  Tex. 
Cr.  R.  372,  37  S.  W.  431 ;  Woolfolk  v.  State, 
81  Ga.  551,  8  S.  E.  724;  Raines  v.  State,  81 
Miss.  489,  33  South.  19;  Sanders  v.  State, 
85  Ind.  318,  44  Am.  Rep.  29 ;  People  v.  Mc- 
Mahon,  244  111.  45,  91  K.  E.  104;  Doyle  v. 
Commonwealth,  100  Va.  808,  40  S.  E.  925; 
State  v.  Wilcox,  131  N.  C.  707,  42  S.  E.  536 ; 
Robinson  v.  State,  6  Ga.  App.  696,  65  S.  E. 
792. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  Circuit  Court  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 

GARY,  O.  J.f  and  HYDRICK,  J.,  concur. 

(91  S.  C.  7) 

FOLK  v.  BROOKS  et  al. 

(Supreme  Court  of  South  Carolina.    March  12, 

1912.) 

1.  Specific  Performance  (f  121*)— Evidence 
— Sufficiency. 

In  partition,  where  defendant  claimed  title 
to  the  land  under  a.  parol  agreement,  and  by 
virtue  of  possession,  evidence  held  insufficient 
to  award  him  specific  performance  of  the  al- 
leged agreement. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {ft  887-395;  Dec  Dig.  § 
121.*] 

2.  Vendor  and  Purchaser  (8  282*)  —  Bona 
Fide  Purchaser— Recording. 

Civ.  Code  1902,  |  2457,  providing  that  no 
possession  of  real  property  described  in  any 
instrument  of  writing  required  by  law  to  be 
recorded  shall  operate  as  notice  of  such  instru- 
ment, and  actual  notice  shall  be  sufficient  only 
when  of  the  instrument  itself,  does  not  apply  to 
possession  under  a  parol  contract  for  the  sale 
of  land,  and  such  possession  is  notice  of  the 
equity  of  the  party  in  possession. 

[Ed.  Note,— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  540-562 ;  Dec.  Dig.  § 
232.*] 

8.  Frauds,  Statute  of  (|(  56,  129*)— Land 
Contract— Part  Performance. 

Where  defendant  took  possession  of  land 
under  an  agreement  providing  that,  in  consid- 
eration of  his  payment  of  the  professional  serv- 
ices of  a  conveyancer,  he  should  have  a  lien  on 
the  land,  and  that  if  the  owners  failed  to  repay 
him  within  a  year  he  was  to  take  possession 
and  have  the  land  as  his  own,  he  had  no  title 
to  it,  legal  or  equitable;  for  the  contract  was 
in  direct  violation  of  the  statute  of  frauds,  not 
being  an  agreement  to  execute  a  lien  in  the 
future,  and  plaintiff's  possession  not  being  an 
act  of  the  parties  partially  performing  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §£  83-89,  136-138,  287-292 ; 
Dec.  Dig.  if  56,  129.*] 

4.  Partition  (f  85*)— Improvements. 

Where  one  in  the  possession  of  land,  bona 
fide  believing  it  to  be  his  own,  made  improve- 
ments in  good  faith,  he  is,  upon  partition,  en- 
titled to  compensation  for  the  increased  value 
of  the  land;  his  possession  being  notice  of  his 
claims. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  88  236-245 ;   Dec  Dig.  I  85.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  R.  W.  Memminger,  Judge. 

"To  be  officially  reported." 

Action  by  Richard  C.  Folk  against  James 
Brooks,  Benjamin  Jasper,  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Modified  and  affirmed. 

L.  D.  Jennings,  for  appellants.  J.  H.  Clif- 
ton, for  respondent 

WOODS,  J.  In  this  action  for  partition, 
the  main  question  Is  whether  on  the  trial 
the  defendant  Benjamin  Jasper  established 
an  equitable  title  to  the  land  described  in 
the  complaint,  or  an  equitable  lien  thereon 
which  should  prevail  over  the  plaintiff's  le- 
gal title  to  a  three-fourths  interest 

[1]  In  1897  the  tract  of  land  in  dispute, 
containing  about  25  acres,  was  conveyed  by 
W.  Eugene  Lenoir  to  Eunice  Brooks,  Wll- 
loughby  Sanders,  Jane  Brown,  and*  Advil 
Hicks.  Mr.  H.  Frank  Wilson  rendered  to 
the  grantees  professional  services  In  procur- 
ing the  conveyance  to  them,  for  which  he 
made  a  charge  of  $2$.  Benjamin  Jasper's 
claim  to  the  land  is  based  on  an  alleged  con- 
tract with  the  owners  of  the  land,  which  he 
testified  was  that  he  should  pay  the  debt  to 
Mr.  Wilson  and  hold  the  title  deed  made  by 
Lenoir,  and  that  if  the  owners  failed  to  re- 
pay him  within  a  year  he  was  to  take  pos- 
session and  have  the  land  as  his  own.  The 
evidence  is  convincing  that  Jasper  paid  the 
debt;  that  the  owners  did  not  repay  him; 
that  he  has  been  in  possession  of  the  land 
since  1900;  and  that  he  built  a  house  on 
the  land  and  made  other  improvements.  The 
evidence  also  leads  to  the  indubitable  con- 
clusion that  Jasper  paid  the  money  and  sub- 
sequently went  into  possession,  relying  on 
some  agreement  or  understanding  with  the 
owners  that  he  was  to  be  protected  by  being 
allowed,  either  to  go  Into  possession  and  be- 
come the  owner  of  the  land,  or  to  have  a 
lien  on  it  But  it  is  impossible  to  say  with 
confidence  what  his  relation  to  the  land  was 
to  be.  His  testimony  and  his  action  indi- 
cates that  he  understood  the  contract  to  be 
that  he  was  to  have  full  ownership  in  case 
the  owners  failed  to  refund,  within  a  year, 
the  money  paid  by  him  to  Mr.  Wilson ;  and 
there  was  other  testimony  to  the  same  effect 
But  Jane  Brown,  one  of  the  parties,  testified 
that  she  offered  to  pay  Jasper  her  share  of 
the  money,  and  he  refused  to  receive  it ;  and 
the  testimony  of  Pinckney  Dinkins  was  to 
the  effect  that  the  contract  was  that  the 
land  was  to  stand  as  security  for  the  money 
advanced.  In  view  of  this  uncertainty  as 
to  the  nature  of  the  agreement  even  if  Jas- 
per were  asserting  an  equitable  title  against 
the  owners  of  the  land  with  whom  he  dealt 
the  court  would  be  obliged  to  hold  the  evi- 
dence of  a  contract  for  the  transfer  of  own- 
ership to  be  not  clear  and  convincing,  and 
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would  therefore  refuse  to  decree  specific  per- 
formance. McMillan  t.  McMillan,  77  8.  C 
511,  58  S.  E.  431. 

But  the  case  of  Jasper  against  the  plain- 
tiff is  still  weaker.  In  May,  1901,  after  Jas- 
per had  taken  possession  of  the  land,  Wil- 
loughby  Sanders,  Jane  Brown,  and  Advil 
Hicks  executed  a  mortgage  to  the  plaintiff, 
covering  the  land  in  dispute,  to  secure  the 
payment  of  $5L  This  mortgage  was  fore- 
closed, and  at  the  master's  sale  the  plaintiff 
became  the  purchaser  and  received  a  con- 
veyance of  the  interests  of  the  mortgagors. 
He  testified  that  he  took  the  mortgage  with- 
out notice  of  the  possession  of  Jasper,  or 
of  his  alleged  contract  with  the  mortgagors; 
and  there  was  nothing  on  record  charging 
him  with  constructive  notice  of  Jasper's 
claim. 

[2]  Section  2457  of  the  Civil  Code  pro- 
vides: "No  possession  of  real  property  de- 
scribed in  any  instrument  of  writing  re- 
quired by  law  to  be  recorded  shall  operate 
as  notice  of  such  Instrument;  and  actual 
notice  shall  be  deemed  and  held  sufficient  to 
supply  the  place  of  registration  only  when 
such  notice  is  of  the  instrument  itself  or  of 
its  nature  and  purport"  When  the  contract 
for  the  purchase  of  the  land  is  not  written, 
and  therefore  not  an  instrument  required  by 
law  to  be  recorded,  this  section  has  no  ap- 
plication; and  so  we  have  the  somewhat 
anomalous  state  of  the  law  that  possession 
of  one  who  pays  the  purchase  money  and 
takes  a  formal  deed  conveying  the  land  is 
no  notice  to  subsequent  purchasers  or  cred- 
itors of  the  claim  of  the  person  in  posses- 
sion, while  the  possession  of  one  who  pays 
the  purchase  money  and  enters  under  a  mere 
parol  contract  for  conveyance  to  him  is  no- 
tice of  the  equity  of  the  party  in  possession. 
While  the  authority  of  Sheorn  v.  Robinson, 
22  S.  C.  32,  Sweatman  v.  Edmunds,  28  S.  O. 
58,  5  S.  E.  165,  and  other  like  cases;  holding 
possession  to  be  notice  to  the  world  df  the 
equities  of  the  person  in  possession  under  a 
parol  contract,  must  be  recognized,  it  is  ob- 
vious that  the  reason  for  requiring  the  facts 
out  of  which  the  equities  arise  to  be  clear  and 
convincing  are  stronger,  when  the  rights  of 
persons  claiming  as  innocent  purchasers  or 
'creditors  are  Involved,  than  where  the  con- 
troversy is  between  the  contracting  parties. 

[3]  We  have  sought  without  avail  some 
ground  for  holding  that  Jasper  should  have 
a  Hen  on  the  land  for  the  $25  advanced  by 
him  to  the  owners.  There  was  no  evidence 
of  any  kind  of  a  contract  to  make  a  mort- 
gage in  the  future,  and  no  written  agreement 
that  Jasper  should  have  a  Hen  or  claim  on 
the  land ;  on  the  contrary,  the  only  evidence 
relating  to  a  lien  on  the  land  to  secure  the 
advancement  was  the  parol  evidence  to  the 
effect  that  the  agreement  should  itself  con- 
stitute a  lien.  The  courts  of  equity  have 
never  gone  to  the  extent  of  holding  that  the 
loan  qf  money,  with  the  parol  agreement 


that  the  debt  should  be  a  lien  on  the  land, 
constitutes  a  lien.  To  so  hold  would  be  to 
disregard  the  statute  of  frauds.  It  is  true 
that  Jasper  took  possession  of  the  land 
about  a  year  after  the  agreement  was  made ; 
but  this  cannot  avail  to  impress  the  loan  of 
the  money  on  the  land  as  a  lien  for  two  rea- 
sons. The  first  is  that  the  owners  did  not 
put  him  in  possession  as  a  part  of  the  same 
transaction  with  the  making  of  the  loan; 
on  the  contrary,  the  taking  of  possession  was 
his  own  act,  done  under  the  claim  that  It 
was  originally  agreed  that  he  should  take 
possession  at  the  maturity  of  the  loan,  if  It 
was  not  repaid.  Hence  the  facts  do  not 
bring  this  case  within  the  principle  of  those 
cases  where  there  was  a  contract  relating  to 
the  sale  of  land  and  a  delivery  of  possession 
by  one  party  and  a  taking  of  possession  by. 
the  other  as  part  performance  of  the  con- 
tract of  sale.  The  other  reason  is  that  mere 
change  of  possession  cannot  be  regarded  as 
part  performance  of  a  parol  agreement  that 
a  creditor  shall  have  a  lien  on  land  for  the 
repayment  of  money  loaned.  We  are  unable' 
to  find  any  case  where  it  has  been  so  held. 
Change  of  possession  is  not  in  this  state  an 
incident  or  concomitant  of  the  creation  of  a 
mortgage  or  Hen.  The  apparent  hardship 
of  the  enforcement  of  the  statute  of  frauds 
according  to  its  terms  has  led  the  courts  into 
refinements  which  have  been  the  fruitful 
source  of  litigation  and  of  carelessness  in 
the  making  of  contracts  as  to  land.  We  are 
not  inclined  to  add  another  refinement  by 
holding  that,  notwithstanding  the  statute,  an 
equitable  mortgage  is  created  in  favor  of  a 
creditor  who  lends  money  on  a  mere  parol 
agreement  that  the  loan  shall  constitute  a 
Hen,  and  that  he  shaU  take  possession  if  the 
loan  is  not  paid  at  maturity,  and  who  in 
enforcement  of  the  alleged  agreement,  after 
default,  enters  into  possession. 

We  think,  therefore,  that  the  conclusion 
of  the  referee  and  the  circuit  court  was  cor- 
rect, and  that  the  defendant  Benjamin  Jas- 
per has  failed  to  establish  his  equity  against 
the  legal  title  of  the  plaintiff  to  three- 
fourths  Interest  in  the  land  conveyed  by  the 
master  to  the  plaintiff,  or  to  a  lien  there- 
under. The  result  is  a  hardship  on  Jasper 
greatly  to  be  regretted.  But  such  hardships 
are  inevitable  to  those  who  will  not  take  the 
trouble  to  express  in  writing  and  record 
their  contracts  relating  to  the  title  of  prop- 
erty which  they  intend  to  claim  against  the 
world. 

[4]  The  claim  of  Jasper  to  be  allowed  the 
increment  of  value  due  to  his  improvements 
has  a  more  substantial  foundation.  How- 
ever vague  the  contract  between  Jasper  and 
the  owners  of  the  land  may  have  been,  the 
preponderance  of  evidence  supports  the  al- 
legation that  Jasper  supposed,  at  the  time 
he  made  the  Improvements,  that  he  was  the 
owner  of.  the  land,  and  made  the  improve- 
ments relying  on  that  bona  fide  belief.    The 


48 


74  SOUTHEASTERN  REPORTER 


(W.Va. 


building  and  clearing  bas  added  to  the  value 
of  the  property,  and  the  plaintiff  and  the 
defendant  Eunice  Brooks  will  thus  receive 
the  benefit  of  Jasper's  labor  and  money.  Un- 
der the  cases  last  cited,  Jasper's  possession 
was  notice  to  the  plaintiff  of.  any  equitable 
claim  which  Jasper  had  against  the  owners 
at  the  time  the  plaintiff  took  the  mortgage, 
and  also  of  such  equity  to  the  plaintiff,  as 
purchaser,  at  the  foreclosure  sale.  There 
can  be  no  doubt  that,  if  an  action  to  recover 
the  land  had  been  brought  against  Jasper 
by  the  owners  who  gave  the  mortgage  to  the 
plaintiff,  Jasper  would  have  been  entitled  to 
the  benefit  of  his  improvements.  He  has  the 
same  right  against  the  plaintiff,  who  occu- 
pies the  position  of  a  purchaser  with  notice 
of  his  equity.  It  is  true  that  in  Annely  v. 
De  Saussure,  12  S.  C.  488,  this  court  refused 
to  allow  improvements  made  on  land  by  a 
purchaser  who  was  assured  by  the  executor 
of  the  mortgagor  that  the  land  was  unin- 
cumbered, on  the  ground  that  Improvements 
•put  upon  mortgaged  land  are  not  refunded 
in  equity  as  benefits  conferred  on  the  mort- 
gagee. But  that  principle  does  not  apply  in 
this  case;  for  there  the  improvements  were 
put  on  the  land  after  the  execution  and  rec- 
ord of  the  mortgage,  while  here  possession 
was  taken  and  the  improvements  were  made 
before  the  mortgage  was  executed. 

The  evidence  of  the  increased  value  im- 
parted to  the  land  by  the  improvements  is 
not  entirely  satisfactory;  but  the  property 
is  of  small  value,  and  it  should  not  be  con- 
sumed by  further  litigation.  We  think  it 
safe  to  say  that  the  value  of  the  land  has 
been  increased  $150  by  Jasper's  improve- 
ments, and  that  he  should  be  allowed  that 
sum  as  a  charge  on  the  land,  with  interest 
from  January  1,  1907,  the  date  when  the 
first  item  of  rent  was  charged  against  him, 
less  the  rents  charged  against  him  by  the 
referee. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  modified 
according  to  the  conclusions  herein  stated. 

GARY,  O.  J*  and  HYDRICK,  J.,  concur 
In  the  result 
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MARSHALL  v.  STALNAKEB  et  al 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  20,  1912.) 

(Byttabu*  by  the  Court.) 

1.  Appeal  and  Ebrob  (I  536*)  —  Rbcobd  — 
Scops  and  Contents— bill  or  Exceptions. 
No  particular  form  of  identification  of  a 
bill  of  exceptions  in  an  order,  designed  to 
make  it  a  part  of  the  record,  nor,  in  the  bill, 
of  a  paper  intended  to  be  made  a  part  of  it, 
is  necessary*  Any  terms  of  description  in- 
dicating, with   reasonable   certainty,   intention 


to  make  a  paper  part  of  a  judicial  record,  is 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  2402,  2403;  Dec  Dig.  | 
536.*] 

2.  Exceptions,  Bill  or  (f  22*)—  -Scope  and 
Contents— Incobpobatton  bt  Reference. 

A  reference,  In  a  bill  of  exceptions,  to  a 
paper  as  containing  the  evidence  adduced  on 
the  trial,  suffices  to  Incorporate  in  it  two  batch- 
es of  transcribed  evidence,  bearing  the  same 
marks  of  identification  and  obviously  heard  in 
the  same  trial 

rEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  f  20;   Dec.  Dig.  8  22.»1 

3.  Ejectment  (8  9*)— Right  of  Action— Ti- 
tle of  Plaintiff— Pbiob  Possession. 

Recovery  in  ejectment  on  the  strength  of 
prior  possession,  without  more,  is  allowable 
only  against  mere  trespassers  or  intruders 
without  bona  fide  claims  of  title  and  forcible 
entrants.  The  doctrine  has  no  application  in 
cases  in  which  the  defendant  has  acquired  the 
possession  peaceably  and  in  good  faith,  under 
claim  of  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment. 
Cent  Dig.  §|  1&-29;   Dec  Dig.  |  9.*] 

4.  Ejectment    (|   19*)— Right  of  Action- 
Possession  of  Defendant. 

In  the  case  of  a  dispute  between  adjacent 
owners  as  to  the  location  of  a  boundary  line, 
left  in  a  state  of  uncertainty  by  the  evidence, 
the  defendant  may  have  a  bona  fide  claim  of 
title  to%the  extent  of  the  location  he  contends 
for,  sustaining  his  possession  during  the  pen* 
dency  of  the  litigation  to  determine  the  contro- 
versy. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  ff  65-73;  Dec  Dig.  f  19.*] 

5.  Adverse  Possession  (|  100*)— Operation 
and  Effect— Extent  of  Rights  Acquired. 

Title  by  adverse  possession  under  color 
of  title  is  limited  to  the  boundaries  as  finally 
fixed  and  determined.  Outside  thereof,  ad- 
verse possession  may  be  established  by  inclo- 
sure  and  occupancy,  but  not  otherwise. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  It  547-674;  Dec  Dig, 
|  100.*] 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  T.  Marcellus  Marshall  against 
Ahab  Stalnaker  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Linn,  Byrne  &  Hines  and  Alex  Dulin,  for 
plaintiff  in  error.  Hall  Bros,  and  CL  F. 
Greene,  for  defendants  in  error. 

POFFBNBARQER,  J.  [1]  The  sufficiency 
of  the  record  on  which  this  writ  of  error  was 
allowed  has  been  challenged  on  grounds  per- 
taining to  the  bill  of  exceptions.  The  order 
intended*  to  make  it  part  of  the  record  Is 
skeleton  in  form,  saying  the  plaintiff  tender- 
ed "his  bill  of  exceptions  in  the  words  and 
figures  following,  to  wit  (here  copy  the 
same),  which  is  signed,  sealed,  and  ordered 
to  be  made  a  part  of  the  record."  The  bill 
itself  is  likewise  in  skeleton  form,  certifying, 
among  other  things,  "that  upon  the  said  trial 
evidence  was  given  as  shown  in  the  paper 
marked  'Evidence'  and  having  the  name  of 
the  presiding  judge  thereon,  including*  the 
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deposition  of  Peter  Bosley,  except  certain 
questions  and  answers  marked  'Objection 
sustained.9 "  As  we  find  a  paper,  designated 
"Bill  of  Exceptions,"  and  bearing  the  style 
of  the  case,  and  another  paper,  purporting 
to  be  evidence  and  so  marked,  also  bearing 
the  style  of  the  case  and  the  name  of  the  pre- 
siding Judge,  we  may  reasonably  say  these 
papers  are  those  referred  to  in  the  order  and 
bill.  Nothing  more  than  reasonable  certainty 
is  required,  as  we  have  often  held.  Jackson 
t.  Railroad  Co.,  65  W.  Va.  415,  64  S.  E.  450 ; 
De  Board  t.  Camden,  etc.,  Co.,  62  W.  Va.  41, 
67  S.  E.  279;  McKendree  v.  Shelton,  51  W. 
Va.  516,  41  S.  E.  909. 

[2]  The.  evidence,  so  marked,  is  in  two 
batches,  each  marked  the  same  way  and  ap- 
parently containing  a  portion  of  the  evidence 
in  the  same  case.  Although  the  bill  speaks 
of  only  one  paper,  marked  "Evidence,"  this 
misdescription  is  obviously  a  trifling  inaccu- 
racy, and  cannot  reasonably  be  regarded  as 
introducing  an  element  of  uncertainty.  If 
we  could  say  there  are  two  such  papers  in 
substance  and  effect,  as  well  as  in  mere  form, 
the  bill  would  be  fatally  defective,  of  course ; 
but  we  are  unable  to  do  so.  The  recital  in 
the  bill  of  the  omission  of  parts  of  the  deposi- 
tion of  Bosley  is  the  basis  of  a  charge  of  in- 
completeness of  the  evidence;  but,  as  the 
omitted  portions  were  offered  by  the  plain- 
tiff and  excluded  at  .the  instance  of  the  de* 
fendant,  they  constitute  no  part  of  the  evi- 
dence introduced,  and  the  latter  is  not  af- 
fected by  its  omission.  An  order  entered  in 
the  case  shows  the  regular  stenographer  of 
the  court  was  excused  on  account  of  sickness 
before  the  evidence  was  all  in  and  another 
substituted.  The  latter  certifies  a  lot  of  evi- 
dence taken  by  her  which  is  not  included  in 
the  paper  signed  by  the  judge  as  evidence  nor 
in  the  bill  of  exceptions.  Hence,  In  point  of 
fact,  the  bill  does  not  contain  all  the  evi- 
dence; but  the  certificate  of  the  Judge,  say* 
ing  it  does,  is  conclusive  and  unimpeachable, 
and  the  omitted  evidence  can  neither  be  add- 
ed nor  used  to  condemn  the  bill  of  exceptions. 
Being  part  of  the  record,  the  bill  is  a  verity, 
unalterable  and  unimpeachable.  Tracy  v. 
Carver  Coal  Co.,  57  W.  Va.  587,  50  S.  E.  825. 

Practically  all  of  the  rulings  of  the  court 
to  which  exceptions  were  taken  involve  prin- 
ciples governing  the  disposition  of  the  case 
on  its  merits.  Though  most  of  them  are 
founded  upon  the  action  of  the  court  in  over- 
ruling objections  to  instructions  requested 
by  the  defendant,  their  correctness  depends 
rather  upon  the  character  of  the  evidence  as 
a  whole  than  upon  portions  thereof  or  con* 
meting  theories  arising  out  of  it  The  basis 
of  the  objections  to  them  is  alleged  lack  of 
evidence  to  justify  the  court  in  giving  them  or 
to  sustain  the  verdict  rendered  in  accordance 
with  the  law  they  apply.  Hence  the  entire 
case  here  practically  turns  upon  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict. 

The  titles  of  the  parties  do  not  emanate 

from  a  common  source,  nor  is  either  of  them 
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traced  to  the  commonwealth  of  Virginia  or 
the  state.  The  land  in  controversy  Is  a  nar- 
row strip,  and  the  right  to  it  depends  upon 
the  location  of  the  broken  or  angular  bound- 
ary line  between  the  plaintiff's  tract  of  128 
acres  and  that  of  defendants  containing  3T 
acres.  Both  are  irregular  in  form,  and  that 
of  the  defendants  adjoins  the  plaintiff's  on 
the  west  On  the  western  side  of  the  plain- 
tiff's tract,  there  is  a  corner  at  the  apex  of 
an  obtuse  angle  from  which  the  lines  run 
northeast  and  southeast  The  land  in  contro- 
versy lies  along  these  two  lines,  being  a  nar- 
row strip  something  over  100  poles  long.. 
Some  years  before  the  Institution  of  this  ac- 
tion, the  defendants  cleared  some  of  the  land1 
within  the  controverted  territory ;  but,  upon 
remonstrance  from  the  plaintiff  and  his  in* 
8istence  upon  the  location  of  the  boundary  in 
accordance  with  his  present  claim,  the  de- 
fendants abandoned  the  strip,  or  permitted 
plaintiff  to  take  posesslon  of  it,  or  so  far  re- 
laxed their  efforts  to  hold  it  as  to  enable 
him  to  obtain  possession  thereof.  He  had 
a  tenant  on  it  for  one  year.  After  that,  his- 
adversaries  again  peaceably  entered  upon  it 
and  have  ever  since  been  In  possession.  This- 
subsequent  action  of  theirs  seems  to  have 
been  taken  after  thorough  investigation  as  to 
their  rights  and  under  a  sincere  conviction  of 
the  correctness  of  tfrtlr  theory  as  to  the  line 
and  Validity  of  their  claim  to  the  land.  As 
to  the  true  location  of  the  line,  the  evidence- 
is  highly  contradictory,  uncertain,  and  incon- 
clusive in  character.  The  corners  and  lines- 
directly  in  question  are  not  conclusively  iden- 
tified or  fixed  as  located  by  either  of  the  par- 
ties. The  monuments  called  for  in  the  deeds 
at  these  points  have  been  destroyed,  and  the- 
evidence  as  to  the  true  location  consists,  for 
the  most  part,  of  surveys  starting  from  other- 
points  and  governed  by  the  calls  for  courses 
and  distances.  These  surveys  are  conflicting: 
and  inconclusive  also.  The  surveyors  say  it 
is  necessary  to  vary  from  the  courses  and) 
distances  called  for  in  the  title  papers  in  or- 
der to  make  them  accord  with  the  claims  of 
either  of  the  parties.  There  is  some  testi- 
mony tending  to  establish  certain  objects  as 
monuments  on  each  of  the  contested  lines,, 
but  not  at  all  conclusive.  The  location  of  the 
line  was  therefore  clearly  a  jury  question. 

[I]  Though  the  plaintiff  does  not  trace  title 
to  the  commonwealth  or  the  state,  10  years 
of  open,  notorious,  exclusive,  and  hostile  pos- 
session would  give  title  to  the  land  in  con- 
troversy, provided  it  is  within  the  boundaries 
of  his  deeds;  but,  as  the  boundary  line  la. 
the  very  matter  in  controversy,  his  posses- 
sion of  other  portions  of  his  land  for  that, 
period  would  not  conclusively  establish  his 
title  to  the  portion  dependent,  as  to  Che  title,, 
upon  the  location  thereof.  Assuming,  there- 
fore, the  sufficiency  of  the  evidence  to  prove 
title  by  adverse  possession,  the  burden  Is  nev- 
ertheless upon  him  to  establish  the  boundary 
line  so  as  to  include  the  land  in  controversy,. 
and  since  the  evidence  relating  to  the  bound- 
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ary  line  In  controversy  1b  inconclusive,  so  as 
to  raise  a  question  for  the  jury  and  not  for 
the  court,  such  possession  does  not  incon- 
testably  prove  title  to  the  strip  in  controver- 
sy. "Adverse  possession  under  and  by  virtue 
of  a  deed  is  limited  to  the  premises  actually 
covered  thereby."  1  Cyc.  1104,  sustained  by 
numerous  authorities. 

[31  But,  invoking  the  rule  enunciated  in 
Tapscott  v.  Cobb,  52  Va.  172,  and  adverted 
to  in  McDermitt  v.  Forbes,  71  S.  E.  193, 
Taylor  v.  Russell,  65  W.  Va.  632,  64  S.  E. 
923,  and  Witten  v.  St  Clair,  27  W.  Va.  762, 
the  plaintiff  insists  upon  his  right  to  recover 
in  this  action  without  proof  of  title  of  the 
kind  we  have  been  discussing,  perfect  paper 
title  or  title  by  adverse  possession,  on  the 
ground  that  the  defendants  are  mere  In- 
truders or  trespasser*  upon  land  of  which  he 
had  had  possession  at  the  time  of  their  en- 
try. This  principle,  however,  does  not  sus- 
tain his  position,  since  the  defendants  enter- 
ed peaceably  and  under  a  bona  fide  claim  of 
title,  believing  the  land  in  controversy  to  be 
within  the  boundaries  prescribed  by  their 
deed.  Of  this  doctrine,  Judge  Brannon  said, 
in  Taylor  v.  Russell:  "The  principle  just 
stated  applies  only  where  there  is  one  in  ac- 
tual possession  intruded  upon  wrongfully  by 
one  having  no  shadow  of  title.  It  does  not 
apply  to  parties  having  competitive  rights 
or  title,  where  the  question  is  which  is  the 
better  title."  Such  is  the  view  expressed  by 
Judge  Snyder  in  Witten  v.  St.  Clair,  and  the 
doctrine  is  so  stated  in  McDermitt  v.  Forbes, 
"This  rule  is  founded  upon  the  presumption 
that  every  possession  peaceably  acquired  is 
lawful,  and  is  sustained  by  the  policy  of  pro- 
tecting the  public  peace  against  violence  and 
disorder.  But,  as  it  is  intended  to  prevent 
and  redress  trespasses  and  wrongs,  it  Is  lim- 
ited to  cases  where  the  defendants  are  tres- 
passers and  wrongdoers.  It  is  therefore 
qualified  in  its  application  by  the  circum- 
stances which  constitute  the  origin  of  the 
adverse  possession,  and  the  character  of  the 
claim  on  which  it  is  defended.  It  does  not 
extend  to  cases  where  the  defendant  has  ac- 
quired the  possession  peaceably  and  in  good 
faith,  under  color  of  title."  Sabariego  v. 
Maverick,  124  U.  S.  261-297,  8  Sup.  Ct  461, 
31  L.  Ed.  430.  See,  also,  Haws  v.  Victoria 
Copper  Mining  Co.,  160  U.  S.  803,  16  Sup. 
Ct.  282,  40  U  Ed.  436;  Christy  v.  Scott,  14 
How.  282,  14  L.  Ed.  422;  Fowke  v.  Darnall, 
5  Litt.  (Ky.)  317;  15  Cyc.  30. 
;  [4]  Here  the  possession  of  the  defendant 
was  taken  peaceably  and  under  the  bona 
fide  belief  that  the  lands  Ue  within  their 
boundaries,  and  so  the  case  does  not  fall 
within  the  rule.  Had  the  entry  been  forci- 
ble, the  plaintiff  could  recover  without  re- 
gard to  title  or  prior  possession;  but  it  was 
not  Moreover,  in  point  of  fact,  the  defend- 
ants themselves  had  had  prior  possession,  for 
they  had  entered  upon  and  improved  the  land 
before  the  plaintiff  took  possession  of  it  at 
all.    The  plaintiff's  entry  was  a  mere  inter- 


ruption of  their  prior  possession,  and,  when 
they  re-entered,  the  possession  vested  in 
them  as  it  had  previously  been.  By  re-entry, 
they  regained  all  of  their  prior  right  Bacon 
v.  Sheppard,  11  N.  J.  Law,  232,  20  Am.  Dec 
583.  "If  a  disseisee  re-enters,  he  shall  have 
trespass  against  a  stranger  for  a  trespass 
done  during  the  disseisin;  for  by  re-entry 
he  vests  the  possession  in  himself  ab  initio. 
So  against  a  lessee,  donee,  or  feoffee  of  the 
disseisor.  2  Rolle,  Abr.  554."  Id.  "If  one 
disseises  me,  after  my  regress,  the  law,  as 
to  the  disseisor  and  his  servants,  supposes 
the  freehold  always  continued  in  me."  Chief 
Justice  in  Llford's  Case,  12  Jac  1.  The  evi- 
dence tending  to  show  abandonment  of  their 
prior  possession  by  the  defendants,  or  with- 
drawal from  the  premises  and  acquiescence 
in  the  claim  of  the  plaintiff,  does  not  pre/ 
elude  the  application  of  this  principle.  An 
error  on  their  part  as  to  the  location  of  the 
boundary  line,  superinduced  by  the  represen- 
tations and  claims  of  the  plaintiff,  wholly  de- 
stroys the  effect  of  such  withdrawal  or  ac- 
quiescence. An  informal  agreement  upon  the 
location  of  a  boundary  line,  made  under  mis- 
take, is  not  binding,  in  the  absence  of  long 
acquiescence  or  circumstances  constituting 
an  estoppel.  4  A.  &  E.'  Enc.  U  862.  How- 
ever, we  need  not  invoke  this  doctrine,  since 
there  is  no  evidence  of  any  express  agree- 
ment No  line  was  marked  or  agreed,  to  nor 
possession  taken  in  such  manner  as  to  car- 
ry an  agreement  into  execution.  The  ele- 
ments requisite  to  bring  this  phase  of  the 
case  within  the  principles  declared  in  Gwynn 
v.  Schwartz,  32  W.  Va.  487,  9  S.  E.  880,  our 
leading  case  on  the  subject  of  agreed  boun- 
dary lines,  are  not  found  in  the  evidence. 

Failure  of  this  alleged  right  of  recovery  on 
the  ground  of  mere  prior  possession,  under 
the  application  of  the  principles  just  stated, 
disposes  of  the  exceptions  to  the  action  of 
the  court  in  giving  the  instructions  request- 
ed by  the  defendants,  all  of  which  were  in- 
tended to  do  no  more  than  cast  upon  the 
plaintiff  the  burden  of  proving  title  to  the 
land  in  controversy,  agreeably  to  the  general 
rule  that  a  plaintiff  in  ejectment  must  recov- 
er upon  the  strength  of  his  own  title.  These 
instructions  properly  ignored  the  numerous' 
exceptions  to  that  rule,  since  there  is  no 
evidence  tending  to  bring  the  plaintiff's  case 
within  any  of  them.  They  are  unsupported 
by  argument  and  nothing  in  the  petition  sug- 
gests any  ground  of  exception  other  than 
that  here  indicated. 

Seeing  no  error  in  the  judgment,  we  af- 
firm it 

Note  bt  BRANNON,  J.  Is  the  broad 
statement  in  point  3  clearly  sound?  Is 
it  true  that  one  in  actual  possession,  ousted 
by  one  who  has  color,  but  not  legal  or  good 
title,  cannot  sustain  ejectment  to  recover 
his  possession?  It  is  admitted  that  he  can 
against  a  trespasser  or  intruder.  Is  not  any 
one,  though  he  has  color  of  title  and  bona 
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fide  claim,  but  not  good  title,  a  trespasser  or 
intruder  in  law?  Since  I  wrote  the  case  of 
Taylor  v.  Russell,  65  W.  Va.  632,  64  S.  E. 
923,  I  have  been  led  to  question  its  sound- 
ness, not  in  decision,  but  in  the  statement 
that  one  having  merely  possession  cannot  re- 
cover except  against  a  trespasser  or  intruder, 
and  that  the  principle  that  one  may  recover 
on  mere  possession  does  not  apply  where 
there  are  competitive  titles.  My  doubt  is 
expressed  in  the  later  case  of  Riffle  v.  Skin- 
ner, 67  W.  Va.,  at  close  of  page  87,  67  S.  B. 
1060.  •  See  law  there  cited.  As  stated  there, 
•  possession  is  prima  facie  evidence  of  title, 
good  until  the  true  title  comes.  Newell  on 
Ejectment,  p.  484,  c  13,  f  14,  says:  "It  is 
well  settled,  upon  common-law  authority  and 
by  the  decisions  of  American  courts,  that  in 
an  action  of  ejectment,  proof  of  prior  pos- 
session by  the  plaintiff,  claiming  to  be  the 
owner  in  fee,  is  prima  facie  evidence  of 
ownership  and  seisin,  and  although  the  low- 
est kind  of  evidence,  it  Is  sufficient  to  au- 
thorize a  recovery,  unless  the  defendant 
shows  a  better  tltla"  I  find  in  15  Cyc.  80: 
"Ejectment  may  be  maintained  upon  the 
prior  possession  of  plaintiff,  or  of  parties 
through  whom  he  claims;  such  possession 
being  a  sufficient  prima  facie  title.  Accord- 
ingly, where  no  legal  title  is  shown  in  either 
party,  the  party  showing  prior  possession  in 
himself  or  those  through  whom  he  claims 
will  be  held  to  have  a  better  right  Thus  it 
has  been  held  that  the  plaintiff  upon  such  a 
showing  may  recover  in  ejectment  against  a 
defendant  who  shows  no  better  right  or  ti- 
tle." Mitchell  v.- Carder,  21  W.  Va.  277, 
holds  that  "a  party,  who  is  in  possession  of 
lands  under  claim  of  title,  makes  it  his 
against  the  world,  except  as  to  the  true  own- 
er, and  it  remains  his  as  against  all  persons 
entering  without  his  consent"  See'  Buttle  v. 
Richmond,  76  Va.  289,  citing  Lee  v.  Tap- 
scott,  2  Va.  276.  I  note  specially  Bass  v. 
Ramos,  58  Fla.  161,  50  South.  945,  138  Am. 
St  Rep.  105.  Why  should  not  one  in  pos- 
session, deprived  of  it  by  one  who  has  not 
good  title,  be  restored  to  it?  McMurray  v. 
Dixon,  105  Va.  605,  54  S.  EL  481,  is  decided 
authority  on  the  point 
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(Supreme  Court  of  Georgia.     Dec   18,   1911. 
Rehearing  Denied  Feb.  29,  1912.) 

(Syllabus  by  the  Uouri.) 

1.  Infants    (8    29*)—  Rights    of    Heibs  — 
Year's  Support— Estoppel. 

A  conveyance  by  the  heirs  of  a  decedent 
at  the  instance  of  a  widow  will  not  estop  the 
minor  children  of  the  decedent  from  having  as- 
signed to  them  a  year's  support  from  the  es- 
tate of  their  deceased  father. 

[Ed.    Note.— For   other   cases,    see   Infants, 
Gent.  Dig.  If  87-40;   Dec  Dig.  f  29.*] 


2.  Executors  and  Administrators  (|  184*) 
—Rights  of  Heibs— Year's  Support— Es- 
toppel. 

Though  a  widow  may  be  estopped  from 
asserting  her  claim  to  a  year's  support,  such 
estoppel  will  not  debar  her  minor  children  from 
applying  for  and  having  assigned  to  them  a 
years  support  in  their  deceased  father's  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  694,  702, 
704;   Dec.  Dig.  f  184.*] 

8.  Executors  and  Administrators  ({  194*) 
—  Rights  of  Heirs  —  Application  fob 
Year's  Support. 

The  caveat,  which  urged  the  minors'  deed 
as  an  estoppel,  being  insufficient  for  that  pur- 
pose, was  likewise  insufficient  as  an  assertion 
of  an  adverse  title,  because  a  caveator  can- 
not assert,  in  opposition  to  the  grant  of  a 
year's  support,  a  title  antagonistic  to  that  of 
the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  ff  718-723: 
Dec.  Dig.  |  194.*] 

Error  from  Superior  Court,  Camden  Coun- 
ty; C.  B.  Conyers,  Judge. 

Application  by  M.  E.  Jones  for  year's  sup- 
port, and  caveat  thereto  by  J.  F.  Cooner. 
From  a  judgment  refusing  to  strike  caveat, 
the  applicant  brings  error.    Reversed. 

S.  C.  Townsend,  for  plaintiff  in  error. 
David  S.  Atkinson,  for  defendant  in  error. 

EVANS,  P.  J.  The  judgment  complained 
of  is  the  refusal  of  the  court  to  strike  a  ca- 
veat to  an  application  for  year's  support 
The  applicant  for  year's  support  was  the 
widow  of  J.  A.  Peeples,  Jr.,  who  applied  in 
behalf  of  herself  and  minor  children;  and 
the  appraisers  set  apart  a  described  tract 
of  land,  as  being  all  of  the  estate  of  her 
deceased  husband,  and  of  a  value  less  than 
$500.  The  caveator  denied  her  right  to  a 
year's  support  in  half  of  the  land,  because 
he  had  purchased  it  from  certain  named 
persons,  who  were  the  heirs  of  her  deceased 
husband,  after  his  death,  with  the  consent 
and  at  the  instance  of  the  widow,  and  had 
entered  into  possession  of  the  land  under  hi* 
purchase.  Applicant  for  year's  support  mov- 
ed to  strike  the  caveat,  on  the  ground  that 
it  was  in  effect  a  claim  to  realty,  which  the 
court  of  ordinary  was  without  jurisdiction, 
to  determine.    The  motion  was  overruled. 

[1,  2]  It  is  well  settled  that  the  court  of 
ordinary  has  no  Jurisdiction  to  try  and  de- 
termine conflicting  claims  of  ownership  of 
property,  arising  between  a  widow  applying 
for  the  setting  aside  of  a  year's  support  and 
a  person  asserting  title  adversely  to  the 
estate  of  her  deceased  husband.  Dlz  v.  Dix, 
132  Ga.  630,  64  S.  E.  790,  and  cases  cited. 
However,  it  is  contended  that  the  caveat 
in  this  case  is  not  an  assertion  of  an  adverse 
title  by  a  stranger,  but  sets  up  an  estoppel 
by  a  privy  in  estate  of  the  heirs  at  law  of 
the  decedent  against  the  right  of  the  widow 
and  minor  children  to  have  a  year's  sup- 
port in  land  purchased  by  him  from   the 
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heirs  at  law  at  the  instance  of  the  widow. 
The  caveat  names  the  persons  from  whom 
the  caveator  claims  to  have  purchased  the 
land,  and  declares  them  to  be  heirs  at  law 
of  J.  A.  Peeples,  Jr.,  but  does  not  say  they 
are  all  of  the  heirs  at  law.  The  application 
for  a  year's  support  is  not  in  the  record ;  but 
both  the  return  of  the  appraisers  and  the 
caveat  describe  It  as  having  been  made  in 
behalf  of  the  minor  children,  though  neither 
•discloses  their  names.  The  only  conclusion* 
Reducible  from  the  record  Is  that  either  the 
•caveator  claims  to  have  bought  from  adult 
heirs,  excluding  the  minor  children,  or  pur- 
chased from  the  minors  themselves.  If  he 
did  not  buy  from  the  minors,  of  course,  they 
are  not  estopped,  unless  they  are  bound  by 
the  conduct  of  their  mother.  After  a  year's 
support  In  land  has  been  assigned  to  a  wid- 
ow and  minor  children,  she  may  bind  the 
beneficiaries  by  her  conveyance  of  the  land 
pursuant  to  a  sale  made  for  the  support  of 
the  minors.  Bridges  v.  Barbree,  127  Ga. 
679,  56  S.  E.  1025.  But  she  cannot  divest 
her  children  of  their  right  to  a  year's  sup- 
port from  the  estate  of  their  father,  or  their 
interest  as  heirs  at  law,  by  a  disposition  of 
the  estate  of  their  father.  If  the  caveator 
purchased  from  the  minors,  they  could  re- 
pudiate their  deed.  Estoppels  do  not  apply 
to  or  affect  infants,  except  in  cases  where 
.an  infant's  fraudulent  act  or  representation 
is  made  with  a  view  to  deceive  or  defraud. 
Herman  on  Estoppel  and  Res  Adjudicata,  f 
584.  There  is  no  allegation  in  the  caveat  ef- 
fective to  bring  the  case  within  the  excep- 
tion to  the  general  rule. 

[3]  The  statute  gives  the  right  to  a  year's 
-support  to  the  minor  children,  as  well  as 
the  widow;  and  if  she  estops  herself  from 
.afterwards  applying  for  a  year's  support, 
that  estoppel  will  not  operate  against  her 
children.  The  statute  also  requires  that,  if 
the  estate  be  less  than  $500,  all  of  it  shall 
be  set  aside  as  a  year's  support;  and  it 
would  be  immaterial  whether  the  beneficia- 
ries embraced  the  widow  and  minor  chil- 
dren, or  the  minor  children  alone.  So  that, 
-even  if  we  consider  the  facts  alleged  in  the 
-caveat  sufficient  to  estop  the  widow  from 
applying  for  a  year's  support,  certainly  they 
are  insufficient  to  bar  the  minor  children 
of  their  right  to  a  12  months'  support  from 
the  estate  of  their  deceased  father.  Gibbs 
v.  Land,  136  Ga.  261,  71  S.  E.  136,  We  think 
the  objection  to  the  caveat  sufficiently  com- 
prehensive to  include  the  point  that  the  ca- 
veator is  attempting  to  set  up  his  title  in  an- 
tagonism to  the  right  of  the  minors  to  a 
year's  support;  for,  if  the  conveyance  by  the 
heirs  be  not  good  as  an  estoppel,  the  only  ef- 
fect of  the  allegation  of  such  deed  would  be 
to  assert  a  claim  of  title,  which  cannot  be 
done  in  a  caveat  to  a  year's  support  The 
court  erred  in  refusing  to  strike  the  caveat 

The  caveat  also  set  up  that  the  estate 


exceeded  $500  in  value,  and  that  the  minors 
had  received  an  equivalent  of  a  year's  sup- 
port from  the  sale  of  certain  personalty, 
and  from  the  use  of  the  remainder  of  the 
property  belonging  to  the  decedent  Only 
heirs,  their  privies,  and  creditors  may  con- 
test with  a  widow  and  minor  children  their 
right  to  a  year's  support  out  of  the  estate 
of  the  deceased  husband  and  father.  The 
application  for  a  year's  support  is  in  be- 
half of  the  widow  and  her  nine  minor  chil- 
dren, without  disclosing  their  names,  The 
caveat  asserts  that  the  caveator  is  a  pur- 
chaser from  certain  named  persons,  as  heirs 
of  the  decedent  Inasmuch  as  the  widow 
and  children  would  be  the  only  heirs  of  the 
decedent  and  the  caveator  does  not  claim 
to  have  purchased  from  the  widow,  but 
claims  to  have  purchased  one-half  of  the 
land  from  certain  persons  alleged  to  be 
heirs,  the  burden  is  on  the  caveator  to  al- 
lege all  the  facts  to  show  that  those  from 
whom  he  claims  to  have  bought  the  land 
were  the  adult  children  of  the  decedent  be- 
fore he  could  contest  the  minor's  application 
for  a  year's  support  If  his  vendors  were 
the  minor  children,  their  conveyance  would 
not  operate  to  give  the  purchaser  a  right  to 
caveat  their  application,  for  the  reasons  al- 
ready pointed  out  If  the  purchaser's  ven- 
dors are  not  the  applicants  for  year's  sup- 
port, the  caveat  may  be  amended  to  disclose 
that  fact,  so  as  to  authorize  an  inquiry  Into 
the  grounds  of  caveat  contesting  the  minors' 
right  to  a  year's  support 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(137  Ga.  «0> 
CARSON  v.  J.  B.  HURST  ft  CO. 
(Supreme  Court  of  Georgia.     Feb.  #27,  1912.) 

(Syllabus  by  the  Court.) 

Guaranty  (5  86*)-<Jonstbuction. 

The  instrument  sued  on,  when  construed  as 
a  whole,  did  not  limit  the  amount  of  credit 
which  was  to  be  extended  by  the  obligees  to 
the  person  for  whose  benefit  it  was  executed, 
but  only  limited  the  extent  of  the  obligor's  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Gent  Dig.  §f  88-45;    Dec  Dig.  f  86.*] 

Error  from  Superior  Court,  Tift  County; 
J.  H.  Merrill,  Judge. 

Action  by  J.  E.  Hurst  &  Co.  against  Brlggs 
Carson.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed* 

Hurst  &  Co.  brought  suit  against  Brlggs 
Carson  for  $2,000  and  Interest  thereon,  for 
goods  sold  and  delivered  to  Keith  Carson  in 
pursuance  of  the  following  instrument:  "Tif- 
ton,  Ga.,  March  4,  1907.  To  Messrs.  John 
E.  Hurst  &  Co.:  In  consideration  of  your  de- 
livering to  Keith  Carson  all  the  goods  which 
he,  personally  or  by  his  agent  or  agents,  may 
purchase  or  order  of  your  firm  from  time  to 
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time,  to  the  extent  of  the  sum  hereinafter  stip- 
ulated, I  do  hereby  guarantee  and  bind  myself 
to  the  punctual  payment  of  the  debt  or  debts 
thereby  created,  as  folly  as  if  purchased  on 
my  own  personal  account:  Provided,  how- 
ever, that  the  amount  of  the  indebtedness 
for  goods  so  bought  shall  not  exceed  the 
sum  of  two  thousand  ($2,000.00)  dollars.  It 
is  understood,  however,  that,  as  he  may 
make  payment  and  reduce  the  amount  of  his 
indebtedness,  he  may  from  time  to  time 
purchase  again,  so  that  my  liability  shall 
at  no  time  exceed  the  sum  of  two  thousand 
($2,000.00)  dollars;  and  the  acceptance  of 
notes  or  drafts  from  him  shall  in  no  way  im- 
pair or  weaken  the  validity  of  this  guaranty, 
which  is  to  be  in  full  force  and  virtue  until 
revoked  in  writing.  And  should  the  amount 
or  amounts  purchased  as  above  stipulated 
be  not  paid  by  him  at  maturity,  you  shall 
have  the  right  to  proceed  against  me  for  its 
recovery,  without  any  further  proceeding  or 
action  against  him;  .and  I  waive  homestead 
and  all  other  exemptions  on  both  real  and 
personal  property  as  to  the  guaranty  above 
mentioned.  [Signed]  Rriggs  Carson.  Wit- 
ness: Keith  Carson."  It  appeared  from  the 
petition  that  the  plaintiffs,  after  the  execu- 
tion of  this  instrument,  sold  to  Keith  Car- 
son goods  to  the  amount  of  $8,379,  and  that 
Keith  Carson  was  unable  to  pay  the  debt  for 
which  the  action  was  brought.  The  defend- 
ant by  answer  set  up  that  tie  was  not  liable 
on  the  guaranty  contained  in  the  instrument, 
for  the  reason  that  by  the  terms  thereof 
the  amount  of  goods  to  be  sold  by  the  plain- 
tiffs to  Keith  Carson  was  limited  to  $2,000, 
and  that  plaintiff  had  violated  this  term  of 
the  guaranty  by  selling  goods  to  Keith  Car- 
son in  excess  of  that  amount.  At  the  trial 
the  defendant  admitted  the  execution  of  the 
Instrument  sued  on,  and  assumed  the  burden 
of  proof.  The  only  evidence  Introduced  was 
that  of  the  defendant,  who  testified:  "The 
goods  sold  by  John  XI  Hurst  &  Co.  to  Keith 
Carson,  after  the  execution  of  the  instrument 
sued  on,  were  largely  in  excess  of  the  amount 
named  in  the  contract,  and  such  credit  was 
extended  without  my  knowledge  or  consent" 
The  court  directed  a  verdict  for  the  plaintiffs 
for  $2,000,  besides  interest  at  7  per  cent,  and 
the  defendant  excepted. 

Fulwood  &  Murray  and  Cobb  &  Erwin,  for 
plaintiff  in  error.  W.  A.  Thompson  and  Jno. 
R.  L.  Smith,  for  defendants  in  error. 

« 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  This  case  must  be  decided  upon  the 
construction  of  the  instrument  sued  on,  and 
the  facts,  which  appear  from  the  petition  and 
the  evidence  of  the  defendant,  that  the 
amount  of  goods  sold  under  the  guaranty 
was  in  excess  of  $2,000,  and  that  this  was 
done  without  the  knowledge  or  consent  of 
the  defendant  What  is  the  proper  construc- 
tion of  the  guaranty?  The  contention  of 
the  plaintiffs   below   was   that,   under  the 


terms  of  the  instrument,  $2,000  was  the  lim- 
it of  the  liability  of  the  guarantor,  and  that 
the  right  of  the  plaintiffs  to  extend  credit 
to  Keith  C$rson  was  unlimited;  while  the 
contention  of  the  defendant  below  was  that, 
in  accordance  with  the  language  of  the  in- 
strument, $2,000  was  the  limit  of  the  credit 
to  be  extended  by  the  plaintiffs  to  Keith 
Carson,  as  well  as  the  limit  of  the  defend- 
ant's liability.  There  being  no  evidence  of 
the  circumstances  leading  up  to  the  execu- 
tion of  the  instrument,  or  attendant  thereon, 
the  issue  between  the  plaintiffs  and  the  de- 
fendant as  to  the  meaning  of  the  instrument 
must  be  determined  by  reference  to  it  alone, 
without  aid  from  any  extrinsic  source.  A 
guaranty  is  like  all  other  contracts,  in  that 
the  intent  of  the  parties  thereto  is  to  govern; 
but,  as  was  said  in  Hargroves  v.  Cooke,  15 
Ga.  821,  825,  "the  courts  will  not  be  strict 
in  the  construction  of  such  instruments  (per 
Tindal,  C.  J.,  in  Newberry  v.  Armstrong,  4 
Bingham,  201,  19  B.  C.  L.  R.  55),  but  they 
are*  'to  be  taken  as  strongly  against  the  par- 
ty giving  the  guarantee  as  the  sense  of  them 
will  admit/  Mason  v.  Pritcnard,  12  Bast, 
227."  To  the  same  effect,  see  Drummond  v. 
Prestman,  12  Wheat  515,  6  L.  Ed.  712;  Ra- 
pelye  v.  Bailey,  5  Conn.  149,  18  Am.  Dec.  49; 
Bright  v.  McKnight,  1  Sneed  (Tenn.)  158. 
In  20  Cyc.  1424,  it  is  said:  "If,  after  the 
application  of  the  general  rules  governing  the 
Interpretation  of  contracts,  there  still  re- 
mains an  ambiguity,  and  the  contract  ad- 
mits of  two  fair  interpretations,  one  for 
and  one  against  the  -guarantor,  the  authori- 
ties differ  as  to  which  of  such  interpreta- 
tions shall  be  chosen;  It  has  been  affirmed 
in  the  strongest  terms  that  if  there  is  room 
to  doubt  what  the  Intention  of  the  guarantor 
was,  or  if  uncertainty  Is  to  be  found  on  the 
face  of  the  Instrument  of  guaranty,  words 
used  are  to  be  accepted  in  the  strongest  sense 
against  the  guarantor;  and  this  position  is 
supported  by  the  weight  of  authority  [citing 
a  number  of  American  and  English  cases 
which  sustain  the  text].  But  some  authori- 
ties take  a  contrary  view.  It  would  seem, 
however,  that  the  difference  between  those 
courts  that  support  the  doctrine  of  liberal 
construction  of  the  contract  in  favor  of  the 
creditor,  and  those  courts  which  favor  a 
strict  interpretation  in  favor  of  the  guaran- 
tor, is  generally  with  reference  to  the  point 
at  which  the  rule  of  strictissimi  juris  is  to 
be  applied.  It  is  settled  that  whcfl  the  in- 
tent of  the  guarantor  has  been  ascertained, 
or  the  terms  of  the  guaranty  are  clearly  de- 
fined, the  liability  of  the  guarantor  is  abso- 
lutely controlled  by  such  intent,  and  is  never 
to  be  extended  beyond  the  precise  terms." 

In  support  of  the  rule  of  strict  construc- 
tion against  the  guarantor,  some  of  the 
courts  holding  to  that  view  have  said  that 
"no  injury  can  result  from  this  doctrine,  as 
it  is  in  the  powers  of  guarantors  to  make 
their  obligation  dependent  upon  notice,  de- 
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mand,  or  any  other  condition  they  see  prop- 
er for  their  own  protection  and  safety." 
In  14  Am.  &  Bug.  Enc.  Law  (2d  Ed.)  1143, 
it  is  said:  'The  great  weight  of  authority, 
however,  is  against  the  two  conflicting  views 
herein  mentioned.  A  very  large  majority,  of 
the  decisions  hold  that  guaranties  are  gov- 
erned by  the  same  rules  of  construction  that 
control  in  the  case  of  contracts  generally. 
The  contract  of  guaranty  is  not  to  be  con- 
strued  most  favorably  for  the  guarantor, 
nor  most  strongly  against  him.  In  guaran- 
ties the  terms  used  and  the  language  em- 
ployed are  to  have  a  reasonable  interpreta- 
tion, according  to  the  intent  of  the  parties 
as  disclosed  by  the  instrument,  read  in  the 
light  of  the  surrounding  circumstances  and 
the  purposes  for  which  it  was  made;  and  the 
words  used  in  the  guaranty  are  to  be  con- 
strued in  their  ordinary  and  popular  sense, 
unless  by  the  known  usage  of  trade  they 
have  acquired  a  peculiar  meaning/'  In 
Small  Co.  v.  Claxton,  1  Ga.  .App.  83  (3),  5? 
S.  E.  977,  it  was  held:  "Where  the  terms 
of  a  written  contract  of  guaranty,  or  surety- 
ship, are  ambiguous,  they  will  be  construed 
most  strongly  against  the  maker  of  the  con- 
tract" After  an  examination  of  many  au- 
thorities, we  are  of  the  opinion  that  the  gen- 
eral rule  dedudble  therefrom  is  that  words 
of  limitation  in  a  guaranty,  in  the  absence 
of  clear  intention  in  the  Instrument  to  the 
contrary,  are  to  be  construed  as  Intending 
to  limit  the  liability  of  the  guarantor,  and 
not  to  limit  the  extent  of  credit  to  be  given, 
thereby  creating  a  condition  the  breach  of 
which  relieves  the  guarantor.  Rindge  v. 
Judson,  24  N.  Y.  64;  Tootle  v.  Elgutter,  14 
Neb.  158,  15  N.  W.  228,  45  Am.  Rep.  103; 
Ourtlss  v.  Hubbard,  6  Mete  (Mass.)  186; 
Laurie  v.  Scholefield,  L.R.4G.P.  622;  Cla- 
gett  v.  Salmon,  5  Gill  &  J.  (Md.)  314;  Pratt 
v.  Matthews,  24  Hun  (N.  Y.)  886;  Parker  v. 
Wise,  6  M.  &  S.  239;  Schinasl  v.  Lane,  118 
App.  Div.  76, 103  N.  Y.  Supp.  127,  affirmed  by 
the  Court  of  Appeals  (191  N.  Y.  545,  85  N.  B. 
1116).  As  we  have  seen,  the  doctrine  of 
strict  construction  of  a  guaranty  as  against 
the  guarantor  was  early  adopted  by  this 
court  Hargroves  v.  Cooke,  15  Ga.  321.  And 
that  such  construction  will  be  adopted  when 
the  contract  of  guaranty  Is  ambiguous  was 
held  by  the  Court  of  Appeals  in  Small  Co.  v. 
Claxton,  supra. 

As  to  the  contract  in  the  present  case,  the 
most  fhat  can  be  said  In  behalf  of  the  guar- 
antor is  that  It  Is  ambiguous.  The  varying 
phraseology  used  in  instruments  of  the  char- 
acter of  the  one  now  under  consideration 
differentiates  each  in  a  greater  or  less  de- 
gree from  most  others,  and  therefore  each 
must,  to  a  large  extent,  stand  upon  its  own 
language.  However,  cases  dealing  with  in- 
struments closely  similar  are  helpful  in 
reaching  a  conclusion  in  a  given  case.  We 
will  therefore  call  special  attention  to  some 
of  the  decisions  construing  instruments  Quite 


similar  to  the  one  in  hand.  In  Merle  v~ 
Wells,  2  Camp.  413,  the  defendant  gave  U> 
the  plaintiff  the  following  instrument:  MI 
have  been  applied  to  by  my  brother,  Wil- 
liam Wells,  jeweler,  to  be  bound  to  you  for 
any  debts  he  may  contract,  not  to  exceed  one 
hundred  pounds  (with  you)  for  goods  neces- 
sary In  his  business  as  a  jeweler.  I  have- 
wrote  to  say  by  this  declaration  I  consider 
myself  bound  to  you  for  any  debt  he  may 
contract  for  his  business  as  a  jeweler,  not  ex- 
ceeding one  hundred  pounds,  after  this  date." 
Lord  EUenborough  said:  "I  think  the  de- 
fendant was  answerable  for  any  debt,  not 
exceeding  £100.,  which  William  Wells  might 
from  time  to  time  contract  with  the  plaintiffs 
In  the  way  of  his  business.  The  guaranty  is 
not  confined  to  one  Instance,  but  applies  to 
debts  successively  renewed.  If  a  party  means 
to  be  surety  only  for  a  single  dealing,  he 
should  take  care  to  say  so.  By  such  an  in- 
strument as  this,  a  continuing  suretyship  is 
created  to  the  specified  amount"  In  Parker 
v.  Wise,  6  M.  &  S.  239,  a  bond  was  given  by  . 
defendant  as  surety  for  W.  &  W.,  with  a 
condition  reciting  that  obligees  were  bankers, 
and  W.  &  W.  paper  manufacturers,  and  had 
overdrawn  their  account  with  obligees  £4,822., 
and,  in  order  to  enable  them  to  carry  on 
their  business,  had  applied  to  obligees  to  al- 
low them  for  a  time  to  overdraw  such  fur- 
ther sums  as  they  should  require,  so  as  that 
the  same,  together  with  the  £4,822.,  should 
not  exceed  In  the  whole  at  any  one  time 
£5,000.,  which  obligees  had  agreed  to  do ;  and 
the  condition  was  for  the  payment  by  W.  & 
W.  and  defendant  or  any  of  them,  of  the 
sum  of  £4,822.,  and  also  such  further  sums 
as  obligees  should  or  might  thereafter  ad- 
vance to  W.  &  W.  in  the  course  of  their  busi- 
ness, not  exceeding  In  the  whole  £5,000.  It 
was  held  that  the  bond  was  not  avoided  by 
the  obligees  having  allowed  W.  &  W.  to  over- 
draw to  an  amount  together  with  the  £4,822., 
exceeding  £5,000.,  and  therefore  defendant's 
plea  to  that  effect  was  ill  pleaded,  for  the  re- 
strictive words  in  the  the  recital  were  not 
to  be  construed  as  conditional  that  if  ob- 
ligees exceeded  the  amount  the  bond  should 
be  void.  Lord  EUenborough,  O.  J.,  said: 
"Had  the  surety,  as  It  has  been  urged,  In- 
tended to  Impose  a  condition  on  his  part  that 
the  bankers  should  not  advance  beyond 
£5,000.,  in  order  to  make  sure  that  the  manu- 
facturers should  not  by  an  indefinite  supply 
of  funds,  be  led  Into  a  more  extensive  course 
of  dealing  than  he  contemplated,  it  would 
have  been  easy  to  have  provided  for  such  a 
condition,  by  stipulating  that  the  obligation 
should  be  void  if  any  further  advance  were 
made."  In  Laurie  v.  Scholefield,  L.R.4C. 
P.  622,  the  facts  were :  R.  &  Co.  being  about 
to  open  an  account  with  the  Union  Bank,  the 
defendant  and  one  Black  signed  the  follow- 
ing guaranty:  "In  consideration  of  the  Un- 
ion Bank  agreeing  to  advance  and  advancing 
to  R.  &  Co.  any  sum  or  sums  of  money  they 
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may  require  during  the  next  18  months,  not 
exceeding  in  the  whole  £1,000.,  we  hereby 
jointly  and  severally  guarantee  the  payment 
of  any  of  snch  sum  as  may  be  owing  to  the 
bank  at  the  expiration  of  the  said  period  of 
18  months."  £1,000.  was  placed  by  the  bank 
to  the  credit  of  R.  &  Co.'s  drawing  account, 
and  R.  &  Co.  were  debited  with  £1,000.  in  a 
loan  account  R.  &  Go.  from  time  to  time 
drew  checks  against,  and  paid  money  to  the 
credit  of,  their  drawing  account  Over 
£1,000.  was  thus  paid  in  by  R.  &  Co.,  and 
they  were  not  debtors  on  the  drawing  account 
when  it  was  finally  closed.  The  loan  ac- 
count remained  unaltered.  The  bank  sued 
the  defendant  for  £1,000.  on  the  guaranty, 
and  after  the  commencement  of  the  action 
Black  paid  the  bank  £500.  in  discharge  of 
his  liability.  The  defendant  did  not  plead 
this  payment  It  was  held  that  the  guaranty 
was  a  continuing  one  and  that  the  defend- 
ant's liability  was  not  discharged  by  the  pay- 
ments made  by  R.  &  Co.  In  his  concurring 
opinion,  Smith,  J.,  said:  'The  words,  'not 
exceeding  in  the  whole  £1,000.,'  do  not 
amount  to  a  condition.  They  were  intended 
to  express  the  limit  of  the  defendant's  liabil- 
ity, and  not  to  prohibit  the  bank  from  mak- 
ing any  further  advances  to  Russell  &  Co. 
If  it  had  been  intended  that  no  advances  be- 
yond the  £1,000.  should  have  been  made 
during  the  currency  of  the  suretyship,  I 
should  have  expected  more  precise  words. 
That  Is  the  view  which  the  court  took  of  a 
similar  document  in  Parker  v.  Wise,  6  M.  & 
S.  239." 

In  Curtiss  v.  Hubbard,  6  Mete.  (Mass.) 
186,  the  guaranty  was  as  follows :  "Whereas, 
Messrs.  Curtiss  &  Merriam  have  at  my  re- 
quest consented  to  sell  goods  to  my  son,  Wil- 
liam Hubbard,  on  a  credit  of  six  months: 
Now,  in  consideration  thereof,  and  of  one 
dollar  to  me  paid  by  them,  I  guarantee  the 
payment  of  a  bill  of  merchandise  purchased 
of  them  by  said  William  under  date  of  the 
10th  of  July  inst,  and  of  all  further  sums 
which  he  may  owe  them  for  goods  which 
they  may  sell  him  as  aforesaid,  provided  that 
the  whole  amount  which  he  may  owe  them 
at  any  one  time  shall  not  exceed  eleven  hun- 
dred dollars;  it  being  the  understanding 
that  I  am  in  no  event  to  be  liable  for  more 
than  that  sum."  It  was  held  that  the  $1,100 
was  not  limitation  of  the  amount  of  credit 
which  could  be  extended  to  William,  but  was 
only  a  limit  of  the  liability  of  the  guarantor. 
In  Pratt  v.  Matthews,  24  Hun  (N.  Y.)  386,  the 
statement  is  as  follows:  "On  or  about  10th 
January,  1877,  the  defendants  executed  to 
-McKenny  &  Allbright  the  writing  sued  on, 
in  which  they  agreed  to  and  with  said  firm 
that  Pope,  'who  has  purchased,  or  is  about 
to  purchase,  anthracite  coal  of  said  firm,  shall 
and  will  pay  said  firm  at  such  time  or  times, 
and  at  such  prices  as  may  be  agreed  upon  be- 
tween said  firm  and  said  Pope,  for  all  coal 
that  may  be  delivered  to  him,  up  to  the  1st 


day  of  January,  1878,  and  In  default  of  his 
so  doing  we  agree  to  pay  for  the  same,  pro- 
vided the  amount  so  in  default  shall  not  at 
any  time  exceed  the  sum  of  $1,000.'"  It 
was  held  that  there  was  no  limitation  upon 
the  amount  of  credit  to  be  extended  to  Pope, 
but  that  the  limitation  was  as  to  the  amount 
of  the  liability  of  the  guarantor.  In  Taussig 
v.  Reid,  145  111.  488,  32  N.  E.  918,  36  Am.  St 
Rep.  604,  the  Instrument  sued  on  was  as  fol- 
lows: "For  value  received,  I  hereby  guar- 
antee the  prompt  payment  at  maturity  of 
any  indebtedness  owing  to  Reid,  Murdock  & 
Fisher  by  Mrs.  Mathilda  Zuckerman  *  *  * 
for  goods  purchased  or  which  may  be  pur- 
chased hereafter  of  them,  to  the  amount  of 
fifteen  hundred  dollars."  It  was  held  that 
the  amount  stated  In  the  guaranty  was  a  lim- 
itation upon  the  liability  of  the  guarantors, 
and  not  a  limitation  upon  the  credit  to  be 
extended  to  Mrs.  Zuckerman.  In  Schinasi  v. 
Lane,  118  App.  Div.  76,  103  N.  Y.  Supp.  127, 
the  guaranty  was  as  follows:  "I  hereby 
guarantee  any  bills  the  Retail  Cigar  &  To- 
bacco Dealers'  Association  of  New  York  may 
contract  with  you  from  this  date  until  Janu- 
ary 1,  1906,  unless  I  notify  you  to  the  con- 
trary, providing  the  amount  of  credit  shall 
not  exceed  $5,000  at  any  one  time."  It  was 
held  that  the  $5,000  was  the  limit  of  the  lia- 
bility of  the  guarantor,  and  not  of  the 
amount  of  credit  to  be  extended  to  the  prin- 
cipal, and  that  the  guarantor  was  not  dis- 
charged by  the  extension  of  credit  of  more 
than  $5,000.  The  court  said:  "The  defend- 
ant did  not  intend  by  his  contract  to  deprive 
the  company  of  obtaining  credit  He  merely 
intended  that  his  liability  should  not  exceed 
$5,000.  The  language  in  which  the  guaranty 
was  made  was  general,  and,  but  for  the 
clause  with  respect  to  the  $5,000,  would  have 
rendered  the  defendant's  liability  unlimited. 
••  *  *  The  contract,  having  been  drawn 
by  the  defendant,  should,  if  necessary  to  pro- 
tect the  plaintiffs  and  accomplish  the  object 
of  the  guaranty,  be  interpreted  most  strongly 
against  him,  if  it  be  ambiguous.  The  inter- 
pretation for  which  he  now  contends  would 
make  the  contract  misleading,  and  It  is  not 
the  understanding  that  an  ordinary  person 
would  glean  from  reading  it"  Four  of  the 
judges  of  the  Supreme  Court  concurred  in 
the  opinion;  one  dissented.  The  case  was 
affirmed  In  the  Court  of  Appeals  (191  N.  Y. 
545,  85  N.  E.  1116)  by  four  of  the  Justices ; 
the  other  three  dissenting.  In  Tolerton  v. 
Barck,  81  Minn.  470,  84  N.  W.  330,  the  de- 
fendant promised  and  guaranteed  the  pay- 
ment of  any  sum  of  balance  which  then  ex- 
isted or  might  thereafter  be  contracted  on 
account  of  goods  and  merchandise  sold  and 
delivered  by  plaintiff  to  a  named  firm  of 
merchants,  "provided  such  balance  does  not 
exceed  one  thousand  dollars."  The  sum  or 
balance  due  when  the  firm  failed  in  business 
was  something  over  $1300,  and,  because  it 
exceeded  the  amount  mentioned  in  the  guar- 
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anty,  it  was  contended  by  the  defendant  that 
he  was  released  from  liability.  It  was  held 
that  the  amount  named  in  the  instrument 
was  a  limitation  upon  the  liability  of  the 
guarantor,  and  not  upon  the  amount  of  credit 
to  be  extended  to  the  firm.  In  Fisk  v.  Stone, 
6  Dak.  35,  60  N.  W.  125,  the  guaranty  from 
the  defendant  to  the  plaintiff  was  as  fol- 
lows: "If  you  will  send  her  [Mrs.  Hollen- 
beck]  such  goods  as  she  may  order,  not  ex- 
ceeding $300  due  you  at  any  one  time,  I  will 
guaranty  that  you  are  paid  in  full."  It  was 
held  that.it  was  not  a  breach  of  the  terms  of 
a  guaranty,  so  as  to  relieve  defendant  from 
his  liability  for  $300,  that  plaintiff  gave  Mrs. 
Hollenbeck  credit  for  more  than  that  amount 
In  Tootle  v.  Elgutter,  14  Neb.  158,t  the  action 
was  upon  the  following  guaranty:  "Please 
let  Mr.  John  Newman  have  credit  for  goods 
to  the  amount  of  one  hundred  dollars,  and 
for  the  payment  of  which  I  hold  myself  re- 
sponsible." It  was  held  to  be  a  continuing 
guaranty,  and  the  limitation  therein  was  as 
to  the  amount  for  which  the  guarantor  would 
hold  himself  liable,  and  not  as  to  the  credit 
to  be  given. 

Considering  the  entire  contract  upon  which 
this  action  Is  founded,  and  the  fact  that  the 
defendant  did  not  insert  therein  a  stipulation 
that  he  should  be  relieved  from  all  liability 
in  the  event  that  the  plaintiffs  should  extend 
credit  to  Keith  Carson  to  an  amount  exceed- 
ing $2,000,  and  in  view  of  the  rulings  to 
which  we  have  referred,  made  by  courts  of 
the  highest  respectability  in  construing  con- 
tracts very  similar  to  the  one  now  before  us, 
we  have  confidently  reached  the  conclusion 
that  the  judge  of  the  trial  court  properly 
construed  the  contract  in  question  as  limiting 
the  liability  of  the  guarantor,  and  not  the 
amount  of  credit  to  be  extended.  Accord- 
ingly, the  verdict  against  the  defendant  was 
properly  directed. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(1*7  Ga.  688) 

OWENBY  v.    GEORGIA  BAPTIST  AS- 
SEMBLY. 

(Supreme  Court  of  Georgia.     Feb.  16,  1912. 
Rehearing  Denied  Feb.  29,  1912.) 

(Syllabus  by  the  Court.) 

L  Subscriptions  (81  2,  5*)— Consideration 
—Acceptance— Mutuality. 

In  mutual  subscriptions  for  a  given  ob- 
ject, the  promise  of  the  others  is  a  good  con- 
sideration for  the  promise  of  each. 

(a)  It  is  not  necessary  that  the  payee  should 
be  named  in  a  subscription  paper.  It  is  suf- 
ficient if  there  is  an  acceptance  by  the  party 
intended. 

(b)  The  test  of  mutuality  of  a  promise  is  to 
be  applied, "not  as  of  the  time  it  was  made, 
but  as  of  the  time  when  it  is  to  be  enforced. 
Therefore  a  promise  in  a  subscription  paper 
for  a  given  object  may  be  unilateral  when 
made;   but,  if  the  party  intended  accomplishes 


the  object  as  contemplated,  then  the  promise* 
is  rendered  valid  and  binding. 

(c)  The  ground  of  demurrer  to  the  declara- 
tion, not  controlled  by  the  rulings  above  an- 
nounced, if  error  at  all,  was  not  hurtful  to* 
the  defendant 

[Ed.  Note.— For  other  cases,  see  Subscrip- 
tions, Gent  Dig.  H  8,  6,  7;  Dec  Dig.  U 
2,  &•] 

2.  Appeal    and    Ebrob    ({    724*)— Assign* 
icents  of  Ebbor— Sufficiency. 

There  was  no  sufficient  assignment  of  er- 
ror to  the  ruling  of  the  judge  in  holding  that 
he  was  not  disqualified  to  preside  in  the  trial 
of  the  case. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  |{  2997-3001,  8022;  Dec* 
Dig.  i  724.*] 

3.  Admission  and  Rejection  or  Evidence— 
No  Ebrob. 

There  was  no  error  in  the  admission  or 
rejection  of  evidence. 

4.  Refusal  of  Nonsuit— Dibection  or  Veb- 
dict. 

A  nonsuit  was  properly  refused,  and  the 
verdict  directed  was  demanded  under  the  law 
and  the  evidence. 

Error  from  Superior  Court,  Fannin  Coun- 
ty ;  N.  A.  Morris,  Judge. 

Action  by  the  Georgia  Baptist  Assembly 
against  W.  C.  Owenby.  Judgment  for  plain? 
tiff,  and  defendant  brings  error.    Affirmed. 

A.  S.  J.  Hall  and  Gober  &  Griffin,  for  plain- 
tiff in  error.  Thos.  A.  Brown,  O.  R.  Dupree, 
Wm.  Butt,  and  J.  Z.  Foster,  for  defendant  in 
error. 

FISH,  O.  J.  The  Georgia  Baptist  Assem- 
bly sued  out  an  attachment  against  Owenby 
as  a  nonresident  of  the  state.  A  levy  was 
made  on  certain  personalty  and  realty.  The 
defendant  replevied  the  personalty,  and,  up* 
on  the  filing  of  a  declaration  on  the  attach* 
ment  against  him,  appeared  and  pleaded  to 
the  merits.  The  substance  of  the  declara- 
tion as  amended,  after  portions  thereof  had 
been  stricken  on  demurrer,  is  as  follows; 
The  defendant  is  indebted  to  the  plaintiff 
$500  on  a  subscription  paper  signed  by  the 
defendant  and  numerous  other  cosubscrihera, 
a  copy  of  which  is:  "Blue  Ridge,  Fannin 
County,  Georgia,  March  5,  1908.  We,  the  un- 
dersigned citizens  of  Blue  Ridge  and  vicin- 
ity, promise  and  agree  to  give  the  amounts- 
set  opposite  our  names  for  the  purpose  of  in* 
ducing  the  Baptists  to  locate  their  Chau- 
tauqua or  assembly  grounds  at  Blue  Ridge,. 
Georgia."  The  amount  opposite  the  defend- 
ant's name  is  $500.  Subsequently  to  the  date 
of  the  subscription  paper,  the  subscribers,  or 
nearly  all  of  them,  including  the  defendant 
(who  owned  a  large  amount  of  real  estate 
in  the  city  of  Blue  Ridge,  where  he  resided 
at  the  time  he  signed  the  paper),  in  order  to- 
more  successfully  accomplish  the  purposes  for 
which  the  subscriptions  were  made,  name- 
ly, to  secure  the  location  of  the  assembly 
grounds  of  the  Georgia  Baptists  in  the  city 
of  Blue  Ridge,  had  themselves  incorporated 
in  this  state  under  the  name  of  the  Business. 
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JMen's  League  of  Blue  Ridge,  and  soon  there- 
after organized  the  corporation ;  the  defend- 
ant being  one  of  the  original  incorporators, 
and  not  having  since  severed  his  connection 
with  the  corporation.  Thereafter  the  plain- 
tiff, having  been  incorporated  as  the  Georgia 
Baptist  Assembly,  and  acting  upon  the  in- 
ducements offered  by  the  signers  of  the  sub- 
scription paper,  accepted  the  offer  made 
therein,  and  located  its  assembly  grounds  in 
the  city  of  Blue  Ridge.  Upon  such  accept- 
ance, the  Business  Men's  League  of  Blue 
Ridge,  in  pursuance  of  a  written  resolution 
adopted  by  it,  authorizing  its  president  and 
-secretary  so  to  do,  transferred  in  writing  all 
•of  its  interests  in  and  to  such  subscription 
list,  which  transfer  was  signed  by  the  presi- 
dent and  secretary  of  the  league,  the  corpo- 
rate seal  being  thereto  attached.  Some  of 
the  subscribers  have  paid  their  subscriptions 
in  full,  others  have  paid  half  of  the  amounts 
they  subscribed,  and  the  money  so  paid  has 
been  invested  in  certain  described  lands  in 
•or  near  the  city  of  Blue  Ridge,  which  have 
been  conveyed  to  the  plaintiff  to  be  used  in 
•connection  with  its  assembly  grounds;  and 
the  plaintiff,  relying  upon  the  agreement  set 
forth  in  the  subscription,  has  expended  large 
sums  of  money  in  locating  its  assembly 
-grounds  in  the  city  of  Blue  Ridge. 

The  amendment  to  the  declaration  alleged: 
""The  defendant  assented  to  every  act  of  the 
Business  Men's  League  of  Blue  Ridge,  and 
•of  the  plaintiff,  looking  to  the  location  of 
said  assembly  grounds  at  Blue  Ridge,  and 
was  a  party  to  it;  and  he  is  now  estopped 
from  dissenting  from  such  actions  taken  by 
:said  corporations.  The  plaintiff  has  acted 
upon  the  faith  of  the  said  acts  of  defendant 
and  said  Business  Men's  League  of  Blue 
Ridge,  and  has  invested  and  spent  large 
sums  of  money  in  establishing  Its  assembly 
grounds  at  Blue  Ridge,  Georgia."  The  de- 
fendant refused  to  pay  any  part  of  his  sub- 
scription, and  has  removed  from  the  state. 
When  the  demurrers  came  on  to  be  heard, 
the  judge  held  himself  disqualified  to  pre- 
side. By  consent  of  counsel  for  the  respec- 
tive parties  the  case  was  "referred"  to  an 
attorney  of  the  court  as  judge  pro  hac  vice; 
-and  it  was  further  ordered,  by  agreement, 
that  the  demurrers  be  heard  in  vacation, 
with  the  right  of  exception  preserved.  They, 
-were  so  heard.  Some  of  them  were  overruled, 
while  others  were  sustained.  The  defendant 
filed  exceptions  pendente  lite  to  the  refusal  to 
-sustain  all  of  the  demurrers.  When  the  case 
subsequently  came  on  for  trial  during  term, 
the  presiding  judge  held  himself  not  to  be 
-disqualified  to  try  the  case,  and  entered  an 
•order  revoking  the  former  order,  in  which 
he  had  held  himself  disqualified.  To  this 
the  defendant  objected,  contending  that  the 
Judge  was  disqualified  to  preside.  Upon  the 
trial  the  defendant,  at  the  conclusion  of 
the  evidence  for  the  plaintiff,  moved  for 
a.  nonsuit,  which  was  denied.  Finally  a  ver- 
dict was  directed  by  the  court  in  favor  of 


the  plaintiff  against  the  defendant  for  the 
amount  of  his  subscription,  with  interest 
thereon  at  7  per  cent,  from  the  date  of  the 
subscription  paper.  The  defendant  filed  a 
direct  bill  of  exceptions,  assigning  error  up- 
on his  exceptions,  pendente  lite,  upon  the  rul- 
ing of  the  judge  holding  himself  not  disqual- 
ified to  try  the  case,  upon  the  admission  and 
rejection  of  certain  evidence,  upon  the  over- 
ruling of  the  motion  for  nonsuit,  and  upon 
the  direction  of  the  verdict. 

[1]  1.  The  grounds  of  demurrer  to  the  dec- 
laration are,  in  effect,  as  follows:  (a)  No 
consideration  is  expressed  in  the  subscrip- 
tion paper,    (b)  No  payee  is  named  therein. 

(c)  The  agreement  it  contains  is  unilateral. 

(d)  There  is  no  promise  in  it  to  the  Business 
Men's  League  of  Blue  Ridge,  nor  is  it  alleged 
that  the  league  had  any  connection  with  or 
interest  In  such  paper,  so  as  to  give  it  the 
right  to  transfer  the  same,  or  that  the  de- 
fendant ever  agreed  that  it  be  transferred  by 
the  league,  to  the  plaintiff.  In  our  opinion, 
there  is  no  merit  in  any  of  these  grounds  of 
demurrer. 

(a)  "In  mutual  subscriptions  for  a  given 
object,  the  promise  of  the  others  is  a  good 
consideration  for  the  promise  of  each."  Civil 
Code,  |  4246.  "If  there  be  a  valid  considera- 
tion for  the  promise,  It  matters  not  from 
whom  it  is  moved.  The  promisee  may  sus- 
tain his  action,  though  a  stranger  to  the  con- 
sideration."   Id.  |  4248. 

(b)  It  is  not  necessary  that  the  payee 
should  be  named  in  the  subscription  paper. 
It  is  sufficient  if  there  is  an  acceptance  by 
the  party  intended.  37  Cyc.  483;  27  Am. 
&  Eng.  Enc  Law,  276 ;  1  Page  on  Contracts, 
S  51.  See  cases  sustaining  the  text  cited  in 
each  of  these  authorities.  In  Wilson  v.  First 
Pres.  Church,  56  Ga.  554,  it  was  held:  MA 
subscription,  signed  by  defendant  and  others, 
in  these  words,  'We  the  undersigned,  promise 
to  pay  the  amount  set  opposite  to  our  sev- 
eral names,  to  be  applied  to  the  completion 
of  the  house  of  worship  of  the  First  Presby- 
terian Church  in  Savannah,'  *  *  *  is  a 
promise  to  pay  the  church,  it  being  a  corpo- 
ration, and  is  valid,  being  supported  by  the 
consideration  of  mutual  promises,  and  by  the 
fact  that  the  church,  on  the  faith  of  the  sub- 
scription, entered  upon  the  work  of  complet- 
ing the  building." 

(c)  While  the  promise  contained  in  the  sub- 
scription paper  may  have  been  unilateral  at 
the  time  it  was  signed  by  the  defendant,  the 
test  of  mutuality  is  to  be  applied,  not  as  of 
that  time,  but  as  of  the  time  when  the  agree- 
ment is  to  be  enforced ;  and  if  the  defendant 
signed  the  subscription  paper  for  the  purpose 
of  Inducing  the  Baptists  to  locate  their  as- 
sembly grounds  in  the  city  of  Blue  Ridge, 
and  the  plaintiff,  for  whose  benefit  it  was 
substantially  alleged  the  subscription  was 
made,  relying  upon  the  agreement  in  the  sub- 
scription, located  its  assembly  grounds  at 
Blue  Ridge,  and  in  doing  so  expended  large 
amounts  of  money,  then  the  plaintiff  did  ex- 
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actly  what  it  was  expected  to  do,  thereby 
furnishing  the  contemplated  consideration, 
and  changing  what  was  at  first  a  unilateral 
promise  into  a  valid  and  binding  contract. 
Wilson  v.  First  Presbyterian  Church,  56  Ga. 
554  (2) ;  Brown  v.  Bowman,  119  Oa.  153,  46 
S.  E.  410;  Hardin  v.  Case,  134  Ga.  813,  68 
S.  E.  648. 

(d)  The  specifically  expressed  purpose  of 
the  .  subscription  paper  was  to  Induce  the 
Baptists  to  locate  their  assembly  grounds  at 
Blue  Ridge,  where  it  is  alleged  the  defend- 
ant resided  when  he  signed  the  paper,  and 
where  he  then  owned  considerable  real  es- 
tate. It  is  further  alleged  that  the  defend- 
ant and  nearly  all  of  the  other  subscribers, 
in  order  to  more  successfully  accomplish  the 
purpose  for  which  the  subscriptions  were 
made — that  is,  to  secure  the  location  of  the 
assembly  grounds  of  the  Georgia  Baptists  at 
Blue  Ridge — had  themselves  incorporated  un- 
der the  name  of  the  Business  Men's  League 
of  Blue  Ridge ;  that  the  defendant  had  ever 
since  remained  a  member  of  such  league; 
that  the  corporation  adopted  a  resolution  au- 
thorizing and  directing  its  president  and  sec- 
retary to  transfer  the  subscription  paper  to 
the  plaintiff,  which  was  accordingly  done; 
and  that  the  plaintiff,  relying  upon  the  in- 
ducement offered  by  the  signers  of  the  sub- 
scription paper,  accepted  the  same,  located 
its  assembly  grounds  at  Blue  Ridge,  and  ex- 
pended large  sums  of  money  in  so  doing. 
The  declaration,  as  amended,  also  alleges 
that  the  defendant  assented  to  every  act  of 
the  league  and  of  the  plaintiff  looking  to  the, 
location  of  the  plaintiff's  assembly  grounds 
at  Blue  Ridge,  and  that  the  plaintiff,  in  locat- 
ing such  grounds  there  and  in  expending 
large  sums  of  money  in  so  doing,  acted  upon 
the  faith  of  the  acts  of  the  defendant  and  the 
league.  Even  if,  under  all  the  allegations 
of  the  declaration,  it  does  not  appear  that 
the  league  had  such  an  interest  in  the  sub- 
scription paper  as  authorized  it  to  transfer 
the  same  to  the  plaintiff,  we  are  neverthe- 
less of  the  opinion  that  the  declaration  set 
out  a  cause  of  action  in  favor  of  the  plain- 
tiff against  the  defendant,  as  it  sufficiently 
appears  therefrom  that  the  defendant  signed 
the  subscription  paper  for  the  purpose  of 
securing  the  location  of  the  assembly  grounds 
of  the  Baptists  at  his  home  city,  where  he 
owned  valuable  real  estate ;  that,  acting  up- 
on the  promise  contained  in  such  paper,  and 
Induced  thereby,  the  plaintiff  established  the 
assembly  grounds  of  the  Georgia  Baptist 
Assembly  at  Blue  Ridge,  and  expended  large 
sums  of  money  in  so  doing;  that  some  of 
the  subscribers  have  paid  in  full,  and  others 
have  paid  half  of  their  subscriptions;  and 
that  the  defendant,  although  he  has  presum- 
ably received  his  proportion  of  whatever 
benefits  might  be  derived  from  the  location 
of  the  assembly  grounds  in  the  city  of  his 
residence,  has  refused  to  pay  what  he  and 
the  other  subscribers  offered  or  promised  in 
order  to  secure  that  which  they  desired,  and 


which  they  have  obtained  from  the  plaintiff. 
Wilson  v.  First  Presbyterian  Church,  56  Ga. 
564 ;  37  Cyc.  484 ;  27  Am.  &  Eng.  Enc.  Law, 
380;   1  Page  on  Contracts,  Si  51,  298. 

[2]  2.  Error  is  assigned  upon  the  ruling 
of  the  trial  judge  in  holding  himself  not  dis- 
qualified to  preside  in  the  case.  It  is  re- 
cited in  the  bill  of  exceptions  that  at  the 
May  term,  1910,  of  the  court  where  the  case 
was  pending,  the  presiding  -judge  passed  an 
order  in  which  it  is  stated  that,  "it  appear- 
ing" that  he  "is  disqualified  to  hear  and  de- 
termine" the  case,  it  is,  by  consent  of  par- 
ties, "referred"  to  a  named  attorney  of  the 
court  as  judge  pro  hac  vice,  and  that  the  de- 
murrers to  the  declaration  be  heard  by  him 
in  vacation.  Another  recital  of  the  bill  of 
exceptions  is  that  at  the  subsequent  term  of 
the  court,  during  which  the  case  was  tried, 
the  presiding  judge,  "over  the  objection  of 
counsel  for  defendant,  *  *  *  took  juris- 
diction of  said  case,  and  held  himself  quali- 
fied to  try,  ajnd  ordered  said  case  to  trial 
before  a  jury."  The  only  other  reference  to 
the  alleged  disqualification  of  the  judge  in 
the  bill  of  exceptions  is  the  following :  "The 
contract  or  acceptance,  dated  January  5, 
1909,  between  the  plaintiffs  and  the  Busi- 
ness Men's  League  of  Blue  Ridge,  shows  that 
upon  certain  contingencies,  or  a  failure  of 
the  plaintiffs  to  do  certain  things  within  a 
certain  time,  the  property  conveyed  was 
to  revert  to  the  Business  Men's  League  or 
the  subscribers.  This  being  true,  it  was 
error  upon  the  part  of  the  court  to  take 
jurisdiction  of  said  case  after  having  dis- 
qualified, and  after  no  notice  was  served 
to  vacate  the  order  of  the  court  disqualify- 
ing and  referring  the  case  to  a  judge 
pro  hac  vice,  when  it  appeared  that  said 
court,  under  the  terms  of  the  agreement, 
was  interested  in  this  suit  Defendant  as- 
signs error  upon  the  court's  taking  jurisdic- 
tion over  objection,  and  says  that  the  court 
was  disqualified  to  hear  and  determine  said 
case,  and  the  taking  of  jurisdiction  and  the 
hearing  of  said  case  over  his  objection  with- 
out notice  was  error,  and  is  contrary  to 
law."  As  will  be  observed,  it  does  not  ap- 
pear from  the  above  recitals  in  the  bill  of 
exceptions  upon  what  grounds  the  judge 
held  himself  to  be  disqualified,  nor  why  he 
subsequently  held  himself  to  be  qualified,  nor 
does  it  appear  what  the  objection  was  (If 
any  specific  objection  was  made)  which  the 
defendant  urged  before  the  judge  as  a 
ground  for  his  disqualification  at  the  time 
he  held  himself  to  be  qualified,  although  the 
plaintiff  in  error  undertakes  in  the  bill  of 
exceptions  to  set  forth  the  reasons  why  the 
court  erred  in  holding  himself  qualified. 
Even  if  such  reasons  are  apparently  sound, 
the  assignment  of  error  is  not  sufficient,  be- 
cause we  are  not  Informed  anywhere  in  the 
bill  of  exceptions  that  the  judge  passed  on 
them,  or  what  facts  he  did  pass  on  in  decid- 
ing that  he  was  qualified  to  preside  in  the 
case.    The  principle  applies  here  of  the  fa- 
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miliar  rule  that  an  assignment  of  error  up- 
on the  admission  of  evidence,  over  objection, 
is  not  sufficient  where  the  objection  urged  to 
the  evidence  at  the  time  it  was  admitted  is 
not  disclosed. 

[3]  3.  We  have  carefully  examined  and 
considered  every  assignment  of  error  upon 
•the  admission  and  rejection  of  evidence,  and 
.are  confident  that  no  error  was  committed  in 
these  respects.  Indeed,  it  might  be  said 
that,  in  our  opinion,  if  all  the  evidence  which 
was  admitted  over  the  objection  of  the  de- 
fendant had  been  rejected,  and  if  all  the  evi- 
dence offered  by  him,  and  jrhich  was  reject- 
ed, had  been  admitted,  the  plaintiff,  never- 
theles,  would  have  been  entitled  to  recover. 

[4]  4.  A  nonsuit  was  properly  refused;  and, 
■applying  the  legal  principles  to  which  we 
have  referred,  in  ruling  upon  the  demurrers 
to  the  facts  of  the  case  as  disclosed  by  the 
•evidence,  the  verdict  for  the  plaintiff  was 
-demanded,  and  the  court  did  not  err  In  di- 
recting it 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HIIjL,  J„  not  presiding. 


(137  Oa.  638) 

JONES  v.  KIMBROUGH,  BICKERS  &  CO. 

(Supreme  Court  of  Georgia.    Feb.  27,  1912.) 

(Syllabus  by  the  Court.) 

1.  Trover    and    Con  version    ({    67*)— Ac- 
tions—Instructions. 

The  court  erred  in  charging  the  jury  as 
-follows:  'To  authorise  a  recovery  by  the 
plaintiff  in  this  case,  it  must  appear  that  the 
bond  was  the  property  of  Mary  Madison  Jones, 
and  it  must  further  appear  that  Kimbrough, 
Bickers  &  Co.  got  possession  of  the  same  and 
-converted  the  same  to  their  use,  sold  the 
same,  and'  have  never  paid  for  the  same  to 
Mrs.  Jones,  or  any  one  else  for  Mary  Madison 
Jones."  Such  instructions  were  calculated  to 
lead  the  jury  to  believe  that  if  the  defendants 
received  the  bond  from  Mrs.  Jones,  and  con- 
verted the  same,  and  afterwards  paid  for  it 
by  making  payment  to  Mrs.  Jones  for  Mary 
Madison  Jones,  the  plaintiff,  they  would  not 
be  liable  to  the  plaintiff,  without  regard  to 
the  question  as  to  whether  Mrs.  Jones  had 
authority  to  receive  such  payment  or  not. 
Such  is  not  the  law,  because,  if  the  defendants 
received  this  bond  from  the  mother  of  the 
plaintiff,  knowing  that  it  was  the  property  of 
the  plaintiff,  and  converted  it  to  their  own 
use,  they  would  not  be  relieved  of  liability, 
although  they  afterwards  paid  the  value  of  the 
bond  to  Mrs.  Jones,  the  mother  of  the  plain- 
tiff; it  not  appearing  that  Mrs.  Jones  had  au- 
thority, as  trustee  or  in  any  other  capacity,  to 
-consent  to  the  conversion  of  the  bond  or  to 
receive  payment  therefor. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  $$  295-303;  Dec.  Dig. 
I  67.*] 

2.  Evidence   (8  471*)— Opinion  Evidence— 
Admissibility. 

The  court  should  not  have  permitted  a 
witness  to  testify  that  he  was  "satisfied  since 
then  that  the  $500  and  $550  notes  were  paid" 
(the  payment  of  these  notes  being  a  material 
subject  of  inquiry),  over  the  objection  that 
the  opinion  and  conclusion  of  the  witness  were 
irrelevant   and  inadmissible.     The  expression, 
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1  am  satisfied,"  while  it  may  be  one  method 
of  stating  the  witness*  recollection,  apparent- 
ly states  an  opinion  or  belief  of  the  witness, 
based  upon  hearsay  or  his  own  deduction  or 
inference  from  facts.  The  witness  should 
state  the  facts,  and  allow  the  jury  to  make 
the  deductions.  Marshall  v.  Pierce,  136  6a. 
543,  71  S.  E.  803. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2149-2185;    Dec  Dig.  f  471.*] 

3.  Tboveb  and  Conversion  (§  36*)— Actions 
—Admissibility  or  Evidence. 

The  court  erred  in  admitting  the  follow- 
ing writing  in  evidence:  'This  Is  to  certify 
that  all  claims  held  by  me  against  M.  P.  Kim- 
brough &  Co.  have  been  settled  in  fulL 
Greensboro,  Gay  Sept.  6,  '98.  E.  D.  Jones 
or  Mrs.  E.  D.  Jones;"  it  not  appearing  who 
actually  signed  the  same.  For,  if  the  bond 
was  turned  over  to  defendants,  as  alleged,  by 
the  mother  of  the  plaintiff,  and  they  had 
knowledge  at  the  time  that  it  was  the  prop- 
erty of  Mary  Madison  Jones,  and  they  con- 
verted it,  mere  payment  of  money  to  Mrs. 
Jones,  or  to  E.  D.  Jones,  could  not  relieve 
them  of  liability  to  Mary  Madison  Jones  for 
the  value  of  the  bond,  in  the  absence  of  proof 
that  one  of  the  two  parties  last  named  had 
authority  to  accept  payment  for  the  bond;  and 
the  jury  might  have  erroneously  inferred  from 
the  allowance  of  this  evidence  that,  even  if 
the  defendants  had  been  in  possession  of  the 
bond  as  charged  and  had  converted  the  same, 
payment  of  money  equal  in  amount  to  the 
value  of  the  bond  to  Mrs.  Jones,  or  to  E.  D. 
Jones,  would  be  a  discharge  of  their  liability 
for  such  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §i  217-224;  Dec.  Dig. 
S  36.*] 

4.  Pleading  (§  17*)— Allegations  in  Gen- 
eral—Positiveness. 

Where  it  was  charged  in  the  petition  of 
the  plaintiff  that  her  mother  had,  without  au- 
thority, delivered  a  bond,  which  was  the  prop- 
erty of  the  plaintiff,  to  the  defendants,  and 
that  they  had  converted  the  same  to  their  own 
use,  and  the  defendants  pleaded:  "If  defend- 
ants used  said  bond,  the  same  was  duly  ac- 
counted for  to  Mrs.  Minnie  K.  Jones  [the 
mother  of  petitioner],  and  she  was  paid  full 
value  for  the  same,  if  the  same  was  used  by 
them,  it  was  a  purchase  of  said  bond  from 
Mrs.  Jones  without  notice  to  defendants  that 
this  plaintiff,  or  any  one  else,  had  any  title 
or  interest  in  the  same,  and  primarily  it  is 
the  duty  of  this  petitioner  to  proceed  against 
said  Mrs.  Minnie  K.  Jones"— such  plea  was 
demurrable  on  the  ground  that  "said  para- 
graph is  not  positive  but  hypothetical  in  its 
averments." 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  38,  41,  350;   Dec.  Dig.  §  17.*] 

5.  Tboveb    and    Conversion    (5    22*)— De- 
fenses—Possession  of  Defendant. 

Nor  was  it  a  valid  defense,  under  the 
facts  recited  in  the  foregoing  headnote,  that 
the  defendants,  at  the  time  of  the  pleading, 
were  not  in  possession  of  the  bond,  if  they 
had  previously  committed  acts  which  amount- 
ed to  a  conversion  of  the  bond  (Seago  v. 
Pomeroy,  46  Ga.  227);  and  the  paragraph  of 
the  amendment  to  the  answer  setting  up  this 
defense  should  have  been  stricken  on  demur- 
rer. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  U  152-162,  167-169; 
Dec  Dig.  §  22.*] 

a  No  Otheb  Ekbob. 

Except  as  indicated  in  the  foregoing  head- 
notes,  no  error  appears. 
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JError  from  Superior  Court,  Greene  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  M.  M.  Jones,  by  next  friend, 
against,  Kimbrough,  Bickers  &  Co.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.    Reversed. 

Park  &  Park  and  Samuel  H.  Sibley,  for 
plaintiff  in  error.  Jas.  Davison  and  Jos.  B. 
Pottle,  for  defendants  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HILL,  J.,  not  presid- 
ing. 


(10  Ga.  App.  G75) 

PATAPSCO  SHOE  CO.  Y.  BANKSTON. 

(No.  3,736.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(Syllabus  by  the  Court,) 

1.  Sales   (§  38*)— Validit*  of  Contract— 
Fraud. 

Where  a  seller  of  goods,  by  fraudulent 
misrepresentations  as  to  the  contents  of  the 
written  contract  of  sale,  induces  the  purchaser 
to  sign  it  without  reading  it,  by  creating  an 
emergency  on  account  of  which  the  purchaser 
did  not  have  time  or  opportunity  to  inform  him- 
self of  the  contents  of  the  writing,  the  con- 
tract is  not  enforceable  against  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  6&-TT,  85;    Dec.  Dig.  $  38.*] 

2.  Sales  ({  36*)  —  Validity  of  Contract  — 
Fraud. 

The  mere  fact,  however,  that  the  pur- 
chaser signed  the  contract  under  such  an  emer- 
gency without  ascertaining  its  contents  will  not 
authorize  him  thereafter  to  repudiate  it,  in  the 
absence  of  fraudulent  misrepresentations  or 
conduct  on  the  part  of  the  seller,  which  mis- 
led the  purchaser  as  to  the  contents  of  the 
writing. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  St  63,  64;   Dec.  Dig.  f  36.*] 

3.  Amendment  to  Pleading— Grant  of  New' 
Trial— Error. 

Applying  to  the  facts  of  the  present  case 
the  principles  laid  down  in  the  preceding  head- 
notes,  the  court  erred  in  allowing  the  amend- 
ment to  the  defendant's  answer  and  in  grant- 
ing a  new  trial. 

(Additional  ByUabu*  by  Editorial  Staff.) 

4.  New  Trial  (J  18*)  —  Demurrer  to  An- 
swer. 

Assignments  of  error  complaining  of  the 
sustaining  of  a  demurrer  to  portions  of  the  an- 
swer have  no  place  in  a  motion  for  new  trial. 
[Ed.  Note. — For  other  cases,  see  New  Trial 
Cent  Dig.  |§  24-29;  Dec  Dig.  §  18.*] 

Error  from  City  Court  of  Ocllla ;  H.  E.  Ox- 
ford, Judge. 

Action  by  the  Patapsco  Shoe  Company 
against  R.  E.  Bankston.  From  a  judgment 
granting  a  new  trial  after  verdict  for  plain- 
tiff, it  brings  error.    Reversed. 

Newbern  &  Meeks,  for  plaintiff  in  error. 
R.  M.  Bryson,  for  defendant  in  error. 

POTTLE,  J.  This  was  a  suit  brought  by  a 
seller  of  goods  upon  a  contract  signed  by 


both  parties,  to  recover  the  purchase  price. 
The  contract  stipulated  that  the  price  should 
be  due  within  10  days.  Over  objection  of 
the  plaintiff,  the  court  allowed  a  plea  setting 
up  that  there  was  a  custom  in  the  locality 
in  which  the  defendant  did  business  to  allow 
60  days  on  purchases  of  this  character;  that 
the  agent  for  the  seller  knew  of  this  custom, 
and  that  he  presented  the  contract  to  De- 
signed, containing  a  stipulation  that  the  price- 
should  be  due  in  10  days,  stating  at  the  time 
that  he  had  to  catch  a  train  which  was- 
about  to  leave;  and  that  the  defendant,  on. 
account  of  this  emergency,  signed  the  con- 
tract, supposing  that  It  contained  the  stip- 
ulation allowing  him  60  days  credit  At  the- 
trial,  defendant  testified  that,  when  the  plain- 
tiff's agent  came  to  him  to  take  the  order 
for  the  shoes,  he  was  waiting  on  a  customer 
and  the  agent  said  that  he  had  only  a  few 
minutes  in  which  to  catch  a  train.  He  told 
the  defendant  to  sign  the  order  quickly,  as- 
he  was  in  a  hurry  to  catch  the  train,  and 
the  defendant  took  it  for  granted  that  the- 
shoes  were  sold  to  him  on  the  same  terms- 
as  everybody  sold  them,  and  signed  the  con- 
tract. The  defendant  never  bought  any 
shoes  in  his  life,  so  he  testified,  unless  on  60- 
days  time,  and  sometimes  6  months,  except 
on  one  occasion  when  he  bought  on  30  days- 
credit  When  the  goods  arrived  the  defend- 
ant declined  to  receive  them,  paid  the  freight 
on  them,  and  shipped  them  back  to  the  plain- 
tiff. There  was  other  testimony,  of  a  wit- 
ness for  the  defendant  .to  the  effect  that  so- 
far  as  the  witness  knew,  shoes  were  always- 
sold  in  the  locality  in  question  upon  a  credit 
of  from  60  days  to  6  months;  but  the  witness- 
could  not  testify  that  all  buyers  got  the- 
same  terms.  At  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  in  favor 
of  the  plaintiff,  for  the  full  amount  sued  for. 
The  defendant  filed  a  motion  for  a  new 
trial,  containing  the  general  grounds  and 
some  special  assignments  of  error.  The- 
judge  granted  the  motion  for  a  new  trial  and 
set  aside  the  verdict  which  he  had  previous- 
ly directed.  The  plaintiff  excepted  to  this- 
judgment  and  also  to  the  judgment  allowing- 
the  amendments  to  the  defendant's  pleas. 

[1]  The  first  conclusion  of  the  trial  judge- 
was  correct  The  evidence  demanded  a  ver- 
dict in  favor  of  the  plaintiff.  One  who  can- 
read  must  read,  or  take  the  consequences  for 
his  failure  to  do  so.  A  purchaser  of  goods- 
has  no  right  to  rely  upon  the  representation* 
of  the  seller  as  to  the  contents  of  the  contract 
of  sale,  and  cannot  be  relieved  of  the  con- 
sequences of  his  own  neglect  in  failing  to- 
ascertain  the  contents  of  the  writing,  unless- 
the  seller  creates  an  emergency,  or  does  some- 
act  which  prevents  the  purchaser  from  read- 
ing the  contract  Walton  Guano  Co.  v.  Cope- 
Ian,  112  Ga.  319,  37  S.  E.  411,  52  L.  R.  A. 
268.    But  if  the  seller  fraudulently  misrepre- 
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sents  the  contents  of  the  writing,  and  at  the 
same  time  creates  an  emergency,  or  does  some 
act  which  prevents  the  purchaser  from  read- 
ing the  contract,  the  purchaser  is  not  hound. 
Wood  v.  Safe  Co.,  96  Ga.  120,  22  S.  B.  000; 
McBride  y.  Telegraph  Co.,  102  Ga.  422,  80 

[2]  But,  in  order  for  the  purchaser  to  be 
relieved,  two  things  must  concur:  (1)  There 
must  be  a  fraudulent  misrepresentation  by 
the  seller,  acted  on  by  the  purchaser;  and 
(2)  the  seller  must  do  something  which  would 
relieve  the  purchaser  of  the  duty  resting  up- 
on him  to  read  the  contract  himself  and  as- 
certain its  terms.  Chandler  v.  Price,  73  S. 
E.  413.  In  the  present  case  it  is  not  alleged 
that  the  seller  made  any  misrepresentation 
of  any  character.  The  defendant  relies  sole- 
ly upon  the  fact  that  he  signed  the  contract 
hurriedly,  because  of  the  agent's  statement 
that  he  had  to  catch  a  train,  and  that  it 
was  a  custom  in  the  community,  known  to 
the  agent,  under  which  shoes  were  sold  upon 
a  credit  of  not  less  than  00  days.  Neither 
the  defendant's  plea  nor  his  proof  comes  up 
to  the  rules  laid  down  in  former  decisions. 
No  such  fraud  on  the  part  of  the  agent 
was  shown  as  would  entitle  the  defendant 
to  relief  from  the  contract  The  mere  fact 
that  a  custom  existed  in  the  community  un- 
der which  the  plaintiff  had  been  permitted 
by  other  sellers  to  have  60  days  or  more 
within  which  to  pay  for  goods  which  he 
had  bought  would  not  be  sufficient  to  avoid  the 
contract.  In  the  first  place,  it  is  not  shown 
that  this  was  such  a  universal  custom  as 
to  have  become,  by  implication,  a  part  of  the 
contract;  and,  in  the  second  place,  in  order 
to  entitle  the  purchaser  to  relief,  he  must 
plead  and  prove  some  actual  fraud  on  the 
part  of  the  seller,  some  actual  misrepresen- 
tation by  which  he  was  misled,  as  to  the  con- 
tents of  the  writing,  and,  in  addition  to  this, 
some  legal  excuse  for  his  failure  to  read  it 

[3]  The  amendments  to  the  plea  in  this 
case  should  have  been  disallowed.  The  evi- 
dence for  the  defendant  was  wholly  insuffi- 
cient to  establish  any  defense,  and  the  court 
properly  directed  a  verdict  in  favor  of  the 
plaintiff.  This  being  so,  it  was  error  'to 
grant  a  new  trial. 

[4]  There  are  some  special  assignments  of 
error  in  the  amended  motion,  complaining 
of  the  sustaining  of  a  demurrer  to  portions  of 
the  defendant's  answer.  Such  an  assign- 
ment of  error  has  no  proper  place  in  a  mo- 
tion for  a  new  trial,  and  cannot  be  consid- 
ered. 

The  court  properly  excluded  the  testimony 
of  a  witness  offered  by  the  defendant  to  the 
effect  that  he  had  never  bought  any  shoes 
but  once  that  he  did  not  have  from  60  days 
to  6  months  within  which  to  pay  for  them, 
and  that  once  he  had  30  days.  This  evi- 
dence was  wholly  Irrelevant  and  immaterial. 


|  There  was  no  sufficient  reason  alleged  in  the 
amended  motion  for  granting  a  new  trial 
Judgment  reversed. 

(10  Ga.  App.  698) 
MURPHEY  v.  CREAMER.     (No.  8,341.) 
(Court  of  Appeals  of  Georgia.    Feb.  20,  1012.) 

(SyUabu*  by  the  Court.) 

1.  New  Tbial  ({  26*)— Proceedings  to  Pro- 
cure—Assignments of  Ebrob  —  Matters 
Considered. 

Several  assignments  of  error  in  the  mo- 
tion for  new  trial  are  withdrawn  from  consid- 
eration by  the  ruling  of  the  court  below  upon 
the  demurrer,  to  which  no  exceptions  were 
filed.  The  points  presented  by  the  demurrer 
are  res  judicata.  Even  though  ordinarily  the 
Bame  points  could  properly  be  presented  by 
motion  for  a  new  trial,  the  ruling  thereon,  un- 
excepted  to,  is  the  law  of  the  case,  and  by  this 
law  the  validity  of  the  assignment  of  error  is 
to  be  tested. 

[Bid.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |§  37-30;   Dec  Dig.  |  26.*  J 

2.  New  Trial  ({  40*)  —Presentation  of 
Question  in  Trial  Court— Admission  or 
Evidence. 

A  ground  of  a  motion  for  a  new  trial, 
which  purports  to  assign  error  upon  the  admis- 
sion of  testimony  alleged  to  be  objectionable, 
presents  nothing  for  the  consideration  of  this 
court  upon  review,  unless  it  affirmatively  ap- 
pears that  the  same  objection  was  made  upon 
the  trial  "A  ground  of  a  motion  for  a  new 
trial,  assigning  error  upon  the  admission  of 
certain  quoted  testimony  over  the  objection  of 
the  movant,  without  stating  what  the  objection 
was  upon  which  the  trial  judge  ruled,  is  so 
incomplete  that  this  court  cannot  pass  upon 
it"  McCray  v.  State,  134  Ga.  416,  68  S.  B. 
62,  20  Ann.  Cas.  101. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  St  62-66;   Dec.  Dig.  |  40.*] 

3.  Landlord  and  Tenant  (|  70*)—  Rights 
or  Parties— Priorities. 

The  court  did  not  err  in  refusing  to 
charge  the  jury  that  the  rights  of  the  lessee 
and  his  assigns  under  a  lease  for  five  years 
would  prevail  over  and  be  superior  to  any 
subsequent  rental  from  Parks  (the  landlord) 
to  Creamer. 

[Ed.   Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  |  70.*] 

4.  Contracts  ({  214*)  —  Consideration  — 
definitene8s. 

The  consideration  of  a  parol  contract  is 
not  necessarily  invalid  because  it  is  not  pay- 
able on  a  definite  day,  for  it  may  be  mutually 
understood  that  such  consideration  is  to  be 
paid  at  a  time  or  within  a  period  which  can  be 
definitely  ascertained. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  If  080-005;   Dec  Dig.  §  214.*] 

5.  Contracts  (§  10*)— Validity— Mutuality 
or  Contract. 

A  contract  is  not  void  for  want  of  mu- 
tuality merely  for  the  reason  that  it  is  agreed 
the  purchase  price  is  to  be  paid  from  the  pro- 
ceeds or  profits  of  a  going  business. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §f  21-40;   Dec  Dig.  §  10.*] 

6.  New  Trial  (§  26*)— Proceedings  to  Pro- 
cure—Questions Considered. 

The  failure  to  except  to  the  ruling  upon 
the  demurrer  pointing  out  that  there  was  a 
misjoinder  of  distinct  causes  of  action  pre- 
cludes any  question  of  the  correctness  of  the 
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ruling,  when  It  I*  sought  to  test  its  correctness 
by  motion  for  a  new  trial.  Even  if  the  ruling 
is  error,  it  may  become  the  law  of  the  case  by 
failure  to  except  in  time,  or  by  waiving  the 
right  to  except.  The  excerpt  from  the  charge 
to  which  exception  is.  taken,  however,  is  in  the 
identical  language  used  by  the  Supreme  Court 
in  Porter  v.  Johnson,  96  Ga.  146,  147,  23  S.  B. 
123,  and,  in  view  of  the  defendant's  waiver  of 
the  right  of  exception,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Gent  Dig.  tf  37-39;  Dec  Dig.  f  26.*] 

7.  Remaining    Assignments   Considered  — 
New  Trial  Refused. 

The  remaining  assignments  of  error  not 
specifically  dealt  with  in  the  opinion  are  none 
of  them  of  sufficient  merit  to  warrant  the 
grant  of  a  new  trial- 
Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  H.  R.  Creamer  against  George 
S.  Murphey.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Creamer  filed  a  petition  in  the  city  court 
of  Richmond  county,  in  which  he  alleged 
that  on  January  10,  1908,  he  went  into  pos- 
session as  the  owner  of  a  certain  wood  and 
coal  yard  in  the  city  of  Augusta  formerly 
known  as  the  wood  and  coal  yard  of  S.  M. 
McKendree  &  Co.;  that  prior  to  the  date 
first  mentioned  it  had  been  owned  by  the 
defendant  Murphey,  either  in  his  own  right 
or  in  connection  with  one  Zachry;  that  the 
business,  with  all  equipment  and  appurte- 
nances, was  sold  to  him  by  verbal  contract 
for  $2,400,  payment  to  be  made  as  the  sales 
of  the  business  would  warrant,  the  defendant 
expressly  agreeing  not  to  press  payments 
during  the  summer  months;  that  the  bal- 
ance of  the  purchase  money  was  to  become 
due  within  a  reasonable  time  after  the  sum- 
mer months  were  past,  and  that  delivery  of 
the  property  was  made  to  the  plaintiff  in  ac- 
cordance with  these  stipulations;  that  the 
plaintiff  paid  $1,465  on  the  purchase  price, 
leaving  only  an  unpaid  balance  of  $935  of 
the  purchase  price;  that  on  July  29,  1908, 
the  defendant  came  to  the  plaintiff's  place 
of  business  and  forcibly  took  possession  of 
the  wood  yard  and  all  of  the  equipment  and 
appurtenances,  and  the  stock?  of  wood  and 
coal,  over  the  protest  of  the  plaintiff's  agent 
and  without  any  authority  of  law;  that  the 
property  thus  seized  by  the  defendant  was 
worth  $2,400,  and  that  by  reason  of  Its  ap- 
propriation the  plaintiff  claims  damages  in 
the  sum  of  $1,500.  The  petition  alleged, 
also,  that  the  premises  were  rented  by  the 
plaintiff  from  one  Parks,  and  that  the  inva- 
sion of  the  premises  in  violation  of  the 
plaintiff's  right  to  the  same  was  a  willful 
and  malicious  trespass,  by  reason  of  which 
the  plaintiff  was  damaged  in  the  sum  of  $250. 

Another  paragraph  of  the  petition  alleged 
the  Issuance  of  a  possessory  warrant  by  the 
plaintiff  for  the  recovery  of  certain  person- 
al property,  including  the  door  key  and  a 
bunch  of  keys  which  had  been  seized  by  the 


defendant,  and  the  award  of  the  property 
under  the  possessory  warrant  to  the  plain- 
tiff, whereupon  the  defendant  sued  out  a  writ 
of  certiorari,  which  he  thereafter  allowed  to 
be  dismissed.  It  was  also  alleged  that,  after 
the  decision  of  the  magistrate  in  favor  if 
the  plaintiff,  the  defendant  swore  out  a  pos- 
sessory warrant  against  the  plaintiff  before 
one  Bennett,  a  justice  of  the  peace,  alleging 
that  the  property  which  was  in  his  (the  de- 
fendant's) own  possession  was  at  that  time 
in  the  possession  of  the  plaintiff,  and  that 
this  possessory  warrant  was  sworn  out  sole- 
ly for  the  purpose  of  affording  the  basis  for 
a  plea  that  the  property  described  in  the 
possessory  warrant  Issued  at  the  instance 
of  the  plaintiff  was  in  the  possession  of  a 
constable  of  Bennett's  court  The  plaintiff 
charged  that  the  certiorari  proceeding  was  a 
malicious  use  of  legal  process,  without  prob- 
able cause,  made  for  the  purpose  of  delay- 
ing the  plaintiff  in  the  assertion  of  his  legal 
rights,  and  to  retain  possession  of  the  keys 
and  books,  so  as  to  fortify  the  defendant  in 
the  seizure  of  the  defendant's  business. 

The  plaintiff  also  claimed  damages  in  the 
sum  of  $500,  for  malicious  prosecution  in- 
stituted by  the  defendant  against  him  upon 
an  accusation  for  trespass,  and  damages  of 
$1,000,  for  profits  which  he  would  have  re- 
ceived in  the  natural  course  of  trade,  of 
which  he  was  deprived  by  reason  of  the* 
trespass,  seizure,  and  dispossession  at  the 
hands  of  the  defendant 

A  demurrer  to  the  plaintiff's  petition,  to 
which  reference  will  be  made  hereafter,  was 
overruled,  but  no  exceptions  were  filed.  The 
defendant's  plea  denied  each  and  all  of  the 
several  paragraphs  of  the  petition,  and  was 
amended  so  as  to  allege  that  what  the  de- 
fendant claimed  was  a  sale  was  merely  a 
proposition  to  sell,  that  no  completed  con- 
tract of  sale  was  ever  made,  and  that  the 
plaintiff's  possession  of  the  property  in  ques- 
tion was  merely  as  agent  for  the  defendant. 
The  plea  also  alleged  that  there  was  prob- 
able cause  for  the  Issuance  of  the  warrant, 
and  that  all  the  acts  of  the  defendant  were 
in  good  faith,  and  not  actuated  by  malice, 
and,,  moreover,  that  the  alleged  contract  was 
violative  of  the  statute  of  frauds.  Upon  the 
trial  the  jury  rendered  a  verdict  in  favor  of 
the  plaintiff,  for  $1,000  actual  damages  and 
$250  punitive  damages. 

E.  H.  Callaway,  for  plaintiff  in  error.  Win. 
H.  Fleming,  for  defendant  in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  [1]  By  the  demurrer  to  the  peti- 
tion, which  was  overruled,  the  defendant 
asserted:  (1)  That  the  petition  sets  out  no 
cause  of  action.  (2)  That  the  petition  is 
multifarious,  joining  in  one  suit  more  than 
one  cause  of  action,  and  joining  separate 
and  distinct  causes  of  action  arising  out  of 
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the  separate  and  distinct  transactions  oc-  [ 
curring  at  different  times  and  at  different 
places.  (3)  That  there  is  a  misjoinder  of 
causes  of  action  in  this:  That  the  alleged 
cause  of  action  set  out  in  paragraphs  1,  2, 
and  8  is  ex  contractu,  and  the  alleged  cause 
of  action  set  out  in  paragraphs  4  to  6  is  ex 
delicto,  and  the  cause  of  action  in  paragraph 
7  is  ex  contractu.  (4)  That  it  affirmatively 
appears  that  the  personal  property  referred 
to  in  paragraph  1  was  not  the  property  of 
the  plaintiff,  and  that  the  alleged  contract 
of  sale  was  void.  (6)  That  the  separate 
cause  of  action  set  out  in  paragraph  4  is 
vague  and  indefinite,  and  the  statement  of 
fact  therein  sets  out  no  cause  of  action.  (6) 
That  the  allegations  in  paragraphs  5  and  6 
set  forth  no  cause  of  action  against  defend- 
ant (7)  That  the  petition  and  the  allega- 
tions in  paragraph  5  do  not  set  out  a  cause 
of  action,  or  state  facts  entitling  the  plain- 
tiff to  damages,  because  the  defendant  sued 
out  the  certiorari  therein  referred  to.  (8) 
That  the  facts  set  out  in  paragraph  6  do  not 
set  out  a  cause  of  action.  (9)  That  the  al- 
legations in  paragraph  7  do  not  set  out  a 
cause  of  action  against  the  defendant.  The 
allegations  are*  vague,  indefinite,  and  insuf- 
ficient in  law  to  constitute  a  cause  of  ac- 
tion. (10)  That  there  is  a  misjoinder  of 
causes  of  action,  actions  ex  contractu  and  ex 
delicto  being  joined  in  one  petition. 

It  is  not  necessary  to  rule  upon  the  merits 
of  any  of  these  grounds  of  the  demurrer,  for 
no  exception  was  taken  to  the  judgment 
overruling  it,  and  thereby  the  ruling  upon 
the  demurrer,  whether  right  or  wrong,  be- 
came the  law  of  the  case.  Missouri  State 
Life  Ins.  Co.  v.  Lovelace,  1  6a.  App.  446,  58 
S.  E.  93.  The  disposition  of  the  demurrer 
only  rendered  it  obligatory  upon  the  plaintiff 
to  prove  the  statements  of  his  petition,  in 
order  to  make  out  a  prima  facie  case.  Ap- 
plying the  doctrine  of  rem  judicata,  as  laid 
down  in  the  Lovelace  Case,  supra,  as  well 
as  in  Georgia  Northern  Ry.  Co.  v.  Hutchlns, 
119  Ga.  510,  46  8.  E.  659,  Bay  v.  Anderson, 
117  Ga.  136,  43  S.  E.  408,  Savannah,  Florida 
&  Western  Ry.  Co.  v.  Renf roe,  115  Ga.  774, 
42  S.  E.  88,  and  Roberts  v.  Ivey,  63  Ga.  623, 
to  the  10  grounds  of  the  demurrer  in  the 
case  at  bar,  it  will  be  seen  that  several  of 
the  grounds  of  the  motion  for  a  new  trial 
were  practically  eliminated  and  present 
nothing  for  our  consideration.  This  process 
of  elimination  applies  to  numbers  2,  18,  and 
19,  alleging  that  the  verdict  is  contrary  to 
law  and  the  principles  of  equity  and  justice, 
No.  5,  as  to  what  constitutes  a  valid  consid- 
eration, No.  6,  as  to  the  deflniteness  of  the 
terms  of  the  contract,  No.  7,  as  to  payments 
being  made  out  of  proceeds  of  the  property 
conveyed  by  defendant  to  plaintiff,  and  No. 
8f  as  to  the  time  when  payments  were  to  be 
made  and  the  source  from  which  the  money 
was  to  be  derived. 

[2]  2.  Several  of  the  grounds  of  the  mo- 
tion for  new  trial  complain  of  the  admission 


of  testimony,  and  state  the  reasons  why  the 
testimony  objected  to  should  not  have  been 
admitted.  None  of  these  assignments  of 
error  present  anything  for  the  consideration 
of  this  court,  nor  did  they  present  anything 
for  the  consideration  of  the  trial  court  at 
the  hearing  of  the  motion  for  new  trial,  for 
the  reason  that  it  does  not  appear  that  any 
objection  now  presented  was  made  before 
the  court  at  the  time  of  the  ruling  com- 
plained of.  The  statement  In  an  assignment 
of  error  that  certain  testimony  is  objection- 
able, and  is  now  objected  to  for  reasons 
therein  stated,  cannot  be  considered,  unless 
it  affirmatively  appears  that  the  trial  court 
ruled  upon  precisely  the  same  objections, 
and  that  his  judgment  upon  these  objections 
was  error.  Nothing  is  better  settled  than 
that  the  distinct  ground  of  objection  to  tes- 
timony must  be  clearly  presented,  and  that, 
in  default  of  an  explicit  statement  of  the 
ground  of  objection  at  the  time  the  objec- 
tion is  Interposed,  the  incorrectness  of  the 
court's  ruling  is  immaterial,  because  no 
ruling  has  been  properly  Invoked  or  requir- 
ed. Soell  v.  State,  4  Ga.  App.  840,  61  S.  E. 
514.  Where  the  point  upon  which  a  ruling 
is  invoked  in  this  court  does  not  affirmative- 
ly appear  to  have  been  properly  before  the 
trial  judge  for  his  consideration,  it  is  not 
error  of  the  judge,  when  passing  upon  a  mo- 
tion for  a  new  trial,  to  disregard  this  ground 
of  the  motion  entirely,  because  defective. 
"A  ground  of  a  motion  for  a  new  trial,  as- 
signing error  upon  the  admission  of  certain 
quoted  testimony  over  the  objection  of  the 
movant,  without  stating  what  the  objection 
was  upon  which  the  trial  judge  ruled,  is 
so  incomplete  that  this  court  cannot  pass 
upon  it"  McCray  v.  State,  134  Ga.  416,  68 
S.  E.  62,  20  Ann.  Cas.  101.  This  ruling  dis- 
poses of  the  objections  here  urged  to  the 
admission  of  the  possessory  warrant  pro- 
ceedings sued  out  by  Murphey  against 
Creamer,  and  to  the  possessory  warrant 
sworn  out  by  Creamer  against  Murphey,  and 
the  statement  of  Billings  which  Creamer 
was  permitted  to  testify  to. 

[3]  8.  In  the  third  ground  of  the  motion 
for  a  new  trial  the  complaint  is  made  that 
the  court  erred  in  refusing  to  charge  the 
jury  (on  the  issue  as  to  whether  Murphey 
or  Creamer  had  the  right  of  possession  as 
the  tenant  of  Parks  as  landlord)  that  "the 
rights  of  the  lessor  and  his  assigns  under 
the  original  lease  from  Parks,  dated  in  Jan- 
uary, 1906,  to  S.  M.  McKendree  &  Co.,  for 
a  period  of  five  years,  would  prevail  over 
and  be  superior  to  any  subsequent  rental 
from  Parks  to  Creamer,  unless  said  written 
lease  had  been  cancelled  or  surrendered." 
It  is  insisted  by  the  learned  counsel  for 
plaintiff  in  error  that,  Parks  having  made  a 
five-year  lease  to  McKendree  &  Co.  in  Janu- 
ary, 1906,  which  had  never  been  abrogated, 
surrendered,  or  forfeited,  he  was  prevented 
from  making  any  oral  lease  or  contract  with 
Creamer  for  the  same  premises  in  January, 
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1908,  and  that,  for  this  reason,  the  instruc- 
tion which  was  requested  should  have  been 
given.  Inasmuch  as  it  appears  that  this 
contract  was  not  transferred  to  Murphey 
until  several  months  after  Creamer  took 
possession,  and  after  he  had  been  recogniz- 
ed by  Parks  as  his  tenant,  we  fail  to  see 
any  error  in  the  refusal  to  charge  as  re- 
quested. The  evidence  was  not  undisputed 
that,  at  the  time  Creamer  claimed  to  have 
rented  the  premises  from  Parks,  Murphey 
was  entitled  to  possession  as  tenant  of 
Parks,  and,  unless  it  had  been  undisputed, 
the  judge  would  have  erred  in  charging  as 
requested;  for  one  of  the  vital  points  in  the 
case  was,  who  was  Parks'  tenant,  Murphey 
or  Creamer,  and  it  would  not  be  true,  as  a 
matter  of  law,  that  the  rights  of  the  as- 
signee of  the  contract  of  rental,  acquired 
subsequently  to  Creamer's  possession,  would 
necessarily  have  been  superior  before  the 
transfer,  although  they  might  have  been  so 
after  the  contract  was  formally  assigned  in 
writing. 

[4]  4.  The  statement  by  the  court  that  a 
promise  or  agreement  to  pay  a  certain  price 
would  be  a  consideration  was  not  erroneous, 
or  calculated  to  mislead  the  jury,  when  con- 
sidered in  the  light  of  the  fact  that  it  im- 
mediately followed  an  instruction  upon  the 
subject  of  consideration,  which  had  been 
requested,  in  which  the  jury  were  told  that 
"the  consideration  of  a  contract  must  be 
•definite  as  to  the  amount  or  amounts,  and 
the  time  or  times  of  payment,  so  that  the 
seller- can  enforce  his  rights  and  collect  the 
same  by  suit,  if  not  paid  when  due.  A  con- 
sideration which  does  not  become  due  at 
some  time  definite,  or  that  can  be  made  def- 
inite, Is  not  a  valid  consideration,  and  will 
not  support  a  contract  of  sale."  It  is  true 
that  the  sentence  to  which  exception  is  tak- 
en does  not  refer  to  the  deflniteness  of  time 
which  is  essential  in  order  to  create  a  con- 
tract, but  that  essential  had  been  referred 
to  so  amply  before  that  the  jury  could  not 
have  been  misled. 

[5]  5.  One  of  the  main  grounds  of  objec- 
tion urged  in  several  assignments  of  error 
Is  that  the  contract  which  Creamer  attempt- 
ed to  prove  is  a  nudum  pactum  because  there 
Is  a  total  absence  of  mutuality.  It  is  es- 
pecially insisted  that  the  contract  is  void, 
because  the  only  provision  for  the  payment 
of  the  purchase  price  is  that  it  is  to  be  paid 
from  the  proceeds  of  the  business,  and  that 
this  would  be  the  payment  to  Murphey  of  his 
own  property,  and  consequently  no  payment. 
We  are  cited  to  the  cases  of  Beall  v.  Clark, 
71  6a.  818,  and  Dorsey  v.  Packwood,  12  How. 
126, 13  L.  Ed.  921,  as  authority  for  this  prop- 
osition. We  think  the  trial  judge  in  this 
case  went  to  the  extreme  limit  in  favor  of 
the  plaintiff  in  error  when  he  charged  that 
"a  contract  for  the  payment  of  the  purchase 
price  of  property  from  the  proceeds  of  the 
property  itself  would  be  inoperative  and 
void."    He  certainly  did  not  commit  an  er- 


ror when  he  later  Instructed  the  Jury  that 
a  contract  of  purchase  might  be  good  which 
contemplated  the  payment  of  the  purchase 
price  from  the  profits  of  the  property  pur* 
chased.  The  Cases  of  Beall  and  Dorsey,  su- 
pra, in  our  opinion,  are  not  in  point  in  this 
case.  In  the  Beall  Case  a  minor  son,  to 
whose  services  a  father  was  entitled,  was 
told  by  his  father  that  he  would  give  him  a 
certain  plantation  as  soon  as  he  made  the 
money  to  pay  the  cost  of  it.  The  attempt 
to  assert  title  in  behalf  of  the  son  was  bas- 
ed upon  the  Code  section  which  relates  to 
the  parol  gift  of  real  estate  to  a  child,  and 
the  whole  decision  in  the  Beall  Case  rests 
upon  the  proposition  that  the  circumstances 
were  not  sufficient  to  raise  the  inference  re- 
quired by  law  in  such  cases.  Our  Supreme 
Court  draws  a  distinction  between  the  Beall 
Case  and  the  Dorsey  Case,  which  clearly 
shows  that  our  court  was  considering  only 
the  question  of  a  parol  gift  of  land  by  a  fa- 
ther to  his  child.  In  the  Beall  Case,  supra* 
Judge  Hall  says  (71  Oa.  852) :  "In  that  case, 
the  bargainor  had  no  right  to  the  services 
of  the  bargainee;  in  this  he  had,  yet  the  Su- 
preme Court  of  the  United  States  held,  with- 
out dissent  upon  the  part  of  any  of  Its  mem- 
bers, that  'an  agreement  whereby  the  pur- 
chaser of  a  plantation  bound  himself,'  by 
writing,  as  appears  from  the  record,  'to  trans- 
fer to  his  son-in-law  one-half  of  the  planta- 
tion, slaves,  cattle,  and  stock,  as  soon  as  the 
son-in-law  should  pay  for  one-half  of  the  cost 
of  said  property,  either  with  his  own  private 
means  or  with  one-half  of  the  profits  of  the 
plantation,  was  deficient  in  mutuality.'  The 
son-in-law  was  not  bound  to  render  any  serv- 
ices nor  pay  any  money."  An  examination 
of  the  Dorsey  Case,  supra,  shows  that  several 
legal  considerations  Influenced  the  decision, 
besides  the  lack  of  mutuality  in  the  contract 
between  Dorsey  and  Packwood.  While  the 
portion  of  the  headnote  quoted  by  Justice 
Hall  might  lead  to  the  conclusion  that  lack 
of  mutuality  alone  controlled  the  decision, 
it  must  be  borne  in  mind  that  there  was  ab- 
solutely no  time  fixed  for  the  stipulated  pay- 
ment of  one-half  of  the  purchase  price,  even 
if  it  was  paid,  and  that  in  summing  up  the 
reasons  controlling  the  decision  of  the  Su- 
preme Court  the  decree  for  specific  perform- 
ance was  refused,  because  the  plaintiff,  if 
bound  at  all,  had  shown  no  performance  or 
offer  of  performance  after  an  interval  of  27 
years,  and  also  because  of  a  release  by  Pack- 
wood  on  the  part  of  Dorsey. 

However,  the  plaintiff  in  error  in  the  pres- 
ent case  cannot  complain  of  the  charge  of 
the  court  upon  this  point  because  the  judge 
did  instruct  the  jury  in  one  portion  of  his 
charge  that,  if  they  found  Creamer's  pay- 
ments were  to  be  confined  exclusively  to  the 
proceeds  of  the  property  transferred,  that 
would  be  no  consideration,  and  there  would 
be  a  lack  of  mutuality.  Of  course,  in  charg- 
ing the  converse  of  this  proposition,  the  court 
was  correct  in  telling  the  jury  that  if  the 
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contract  was  for  a  specific  amount,  and  was 
not  limited  to  the  property  transferred,  then 
there  would  be  mutuality,  and  the  contract 
would  be  binding.  It  is  evident  that  the  use 
of  the  word  "definite"  did  not  mislead  or 
confuse  the  jury  because,  from  the  context, 
it  is  quite  apparent  that  the  judge  was  refer- 
ring to  the  oral  argument  in  behalf  of  the 
defendant,  rather  than  to  the  pleadings  fil- 
ed in  his  defense.  There  can  be  no  mistaking 
that  it  was  argued  there,  as  it  has  been  ably 
insisted  here,  on  the  part  of  the  then  de- 
fendant, that  the  contract  as  to  the  proper- 
ty which  Creamer  claimed  to  have  bought 
was  void  for  lack  of  mutuality,  because  the 
judge  proceeded  to  tell  the  jury  that,  if  pay- 
ment under  the  proposed  contract  "was  lim- 
ited to  the  proceeds  of  the  property,  sold,  the 
seller  would  be  paying  himself  exclusively 
out  of  his  own  property,  and  there  would  be 
nothing  assumed  by  the  party  on  the' other 
side."  The  judge,  in  our  opinion,  did  not  err 
in  adding,  in  response  to  a  direct  question 
propounded  by  the  foreman  of  the  jury  in 
asking  for  instructions,  that  the  lack  of  mu- 
tuality would  be  confined  to  the  property  ac- 
tually transferred,  and  not  the  proceeds  from 
other  sources  in  the  furtherance  of  the  busi- 
ness. In  other  words,  the  test  is :  Was  there 
liability  for  the  amount  specified  in  the  con- 
tract? According  to  Creamer's  testimony  he 
was  bound  in  any  event  to  pay  $2,400.  He 
agreed  for  Murphey  to  sell  a  certain  portion 
of  the  assets,  some  of  which  he  distinctly 
testified  were  of  no  use  to  him  in  the  busi- 
ness, for  $1,466,  and,  while  there  is  no  direct 
evidence  that  he  would  not  have  been  able 
to  procure  from  some  outside  source,  by 
pledging  his  assets,  and  by  borrowing  on  per- 
sonal security,  or  otherwise,  the  remainder 
due  upon  the  purchase  price  of  $2,400,  still, 
granting  for  the  sake  of  the  argument  that 
the  remainder  of  the  purchase  price  was  to 
be  paid  by  the  close  of  the  next  "sea  son  from 
the  profits  of  the  business,  the  sale  is  not 
for  that  reason  void  for  want  of  mutuality. 
Conceding  that  the  fact  that  there  will  be 
profits  is  uncertain,  still,  if  the  purchase 
price  is  not  paid  when  the  limit  fixed  for 
payment  has  arrived,  the  purchaser  becomes 
liable  for  the  unpaid  purchase  price,  and 
judgment  can  be  recovered  against  him.  The 
mere  stipulation  that  the  payment  is  to  be 
made  from  profits  would  not  of  itself  nec- 
essarily evidence  that  the  purchase  price 
would  not  be  paid,  or  even  that  it  would  not 
be  paid  from  the  profits;  nor  would  it  nec- 
essarily evidence  that  payment  from  the 
profits  of  the  property  sold  would  be  only 
payment  to  the  seller  of  his  own.  A  sale 
may  be  perfectly  valid,  and  yet  contemplate 
that  the  payments  are  to  be  made  exclu- 
sively from  profits  in  the  articles  sold,  where 
it  is  understood  and  agreed  that  the  services 
and  skill  of  the  purchaser  are  necessary  to 
carry  on  a  going  business. 

According  to  the  testimony  of  Creamer,  the 

74  S.B.-5 


profits  of  the  successor's  business,  and  the 
consequent  payments,  were  dependent,  not 
only  upon  his  business  judgment  and  efficient 
management,  but  were  made  possible  by  his 
actual  physical  participation  in  the  labor 
necessary  to  carry  on  the  wood  and  coal 
business.  The  jury  had  the  right  to  take 
this  view  of  the  matter.  A  case  could  be 
imagined  where  a  splendid  salesman,  whose 
services  were  actually  worth  a  large  monthly 
salary,  might  take  a  small  stock  of  mer- 
chandise, and  with  sufficient  financial  sup- 
port, and  by  furnishing  his  services  at  much 
less  than  their  market  value,  earn  such  prof- 
its in  the  business  as  to  more  than  pay  the 
purchase  price  of  the  original  stock  of  goods, 
With  the  difference  between  the  actual  mone- 
tary value  of  his  services  in  drawing  trade 
and  making  profitable  sales  and  the  much 
smaller  amount  actually  drawn  out  by  him- 
self for  living  expenses.  In  such  a  case  it 
could  not  be  said,  If  the  purchaser  built  up 
the  business  and  paid  the  former  owner  all 
he  contracted  to  pay,  that  he  should  pay  him' 
more,  or  that  the  business  still  belonged  to 
the  former  owner,  because  the  stipulated  pur- 
chase price  had  been  paid  from  profits  on  a 
stock  of  goods  which  was,  at  the  time  of  the 
contract,  his  exclusive  property.  In  our 
opinion,  the  purchase  price  may  be  paid  out 
of  the  proceeds  of  a  resale  of  specific  prop- 
erty, even  though  the  property  be  realty,  and 
a  valid  contract  of  sale  may  be  made  and 
pass  title  when  the  three  following  essential 
ingredients  are  shown:  (a)  Intention  to  pass 
title ;  (b)  delivery  in  pursuance  to  the  agree- 
ment; (c)  the  undertaking  of  the  vendee  to 
bestow  his  time  and  skill  in  making  advan- 
tageous sales,  such  as  making  retail  sales 
of  goods  bought  by  him  in  bulk,  in  case  per- 
sonal property  is  the  subject-matter  of  the 
contract,  or  the  making  of  advantageous 
sales  by  proper  advertisement,  settlement, 
promotion,  and  subdivision,  in  case  of  a  con- 
tract for  the  Bale  of  land. 

[8]  6.  Under  the  evidence  in  this  case  one 
of  the  issues  was  whether  Murphey's  motive 
in  having  Creamer  arrested  under  the  war- 
rant -for  trespass  was  to  have  him  punished 
for  a  violation  of  the  law,  or  whether  it  was 
his  object,  by  means  of  the  criminal  prose- 
cution, to  compel  Creamer  to  surrender  to 
him  the  property  in  dispute.  This  issue  was 
to  be  determined  by  the  jury,  and  the  ex- 
cerpt from  the  judge's  charge  upon  the  sub- 
ject of  malicious  abuse  and  malicious  use  of 
legal  process  was  not  prejudicial  to  the  plain- 
tiff in  error.  Even  if  the  judge  did  not  dis- 
tinctly classify  the  pending  action,  he  prop- 
erly distinguished  the  malicious  abuse  of  le- 
gal process  from  malicious  use  of  legal  pro- 
cess, in  the  identical  language  employed  by 
Chief  Justice  Simmons  in.  Porter  v.  Johnson, 
96  Ga.  146, 147,  23  S.  E.  123.  Otherwise  than 
as  pointed  out  In  the  opinion  in  that  case,  an 
action  for  malicious  use  of  legal  process 
seems  to  differ  from  one  for  malicious  abuse 
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of  like  process  mainly  in  the  fact  that,  where 
a  malicious  use  of  legal  process  is  alleged,  it 
must  also  be  alleged  that  the  suit  upon 
which  the  action  is  based  has  been  termi- 
nated, while  in  the  case  of  malicious  abuse 
of  legal  process  an  averment  to  that  effect  is 
unnecessary.  Mulllns  v.  Matthews,  122  Ga. 
286,  50  S.  R  101 ;  King  y.  Yarbray,  136  Ga. 
212,  71  S.  E.  131  (3).  Even  if  there  was  a 
misjoinder,  the  overruling  of  the  demurrer 
presenting  that  objection  not  being  excepted 
to,  the  judgment  upon  that  point  became  the 
law  of  the  case ;  and,  for  this  reason,  though 
the  allegations  of  the  plaintiffs  petition 
should  set  forth  a  case  of  malicious  use  of 
legal  process,  as  well  as  declare  upon  a  ma- 
licious abuse  of  legal  process,  the  actions 
could  be  properly  joined. 

[7]  7.  Without  entering  upon  a  discussion 
of  the  remaining  grounds  of  the  motion  for 
a  new  trial  (each  of  which  we  have  carefully 
weighed),  it  suffices  to  say  that  none  of  the 
errors  assigned  would  authorize  the  grant  of 
a  new  trial.  It  is  plain  that  the  modifica- 
tion or  qualification  of  the  judge's  instruc- 
tion (as  to  the  necessity  that  the  alleged 
contract  of  sale  should  fix  a  definite  time  for 
payment),  to  the  effect  that,  where  no  def- 
inite time  is  fixed,  payment  shall  be  made  in 
a  reasonable  time,  was  not  error.  An  abun- 
dance of  authorities  sustain  the  proposition 
that  it  is  not  essential  that  a  definite  day 
of  payment  shall  be  fixed  by  the  contract; 
and  where  payment  is  to  be  made  within  a 
specific  period  of  time,  it  is  only  necessary 
that  payment  shall  be  actually  made  before 
the  expiration  of  that  period,  and  such  a 
stipulation  does  not  invalidate  the  contract 
of  purchase.  The  jury  appears  to.  have 
taken  a  view  of  the  evidence  which  fully 
authorized  their  finding,  though  an  Inference 
directly  to  the  contrary  was  authorized.  The 
charge  of  the  court  fully  presented  the  con- 
tentions of  the  parties,  and,  upon  the  con- 
trolling principles  of  law  involved,  was  as 
fair  to  the  plaintiff  in  error  as  he  had  any 
right  to  expect  The  major  portion  of  the 
instructions  requested  were  fully  covered  by 
the  general  charge,  and  where  the  instruction 
embodied  in  the  request  was  wholly  refused, 
it  Is  apparent  that  the  refusal  was  properly 
based  upon  the  fact  that  the  request,  while 
embodying  a  correct  principle  of  law,  was  not 
applicable  to  the  evidence  adduced  upon  the 
trial.  The  assignment  of  error  which  com- 
plains of  the  judge's  refusal  to  instruct  the 
jury,  as  requested,  that  the  rights  of  McKen- 
dree  &  Co.,  and  their  assigns,  under  Parks' 
written  lease,  would  prevail  over  Parks'  rent- 
al to  Creamer,  affords  an  example,  typify- 
ing more  than  one  of  these  assignments  of 
error.  The  request  in  that  instance  would 
not  have  been  authorized  by  the  evidence.  It 
was  undisputed  that  the  lease  had  not  been 
assigned  to  Murphey  at  the  time  that  the 


present  cause  of  action  arose.  It  may  also* 
be  said,  as  to  the  qualification  placed  by 
the  presiding  judge  upon  the  instructions  re- 
quested, that  they  appear  to  be  authorized 
in  every  instance. 
Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(10  Go.  App.  700> 

McGHEE  COTTON  CO.  ▼.  HERRINB. 

(No.  3,773.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(Syllabus  by  the  Court.) 

Sales  (ii  82,  411*)  —  Contracts  (|  10*)  — 
Fbauds,  Statute  of  (8  106*)— Remedies  or 
Buyer— Action  fob  Breach  of  Contract — 
Sufficiency  of  Writing. 

Suit  was  brought  for  damages  for  the  al- 
leged failure  to  deliver  cotton  according  to  the 
terms  of  a  writing  of  which*  the  following  is  a 
copy:  "I  have  this  day  sold  to  McGhee  Cotton 
Co.,  Rome,  6a.  four  (4)  B/C  average  r's  & 
6's  at  12  c  per  #,  same  to  be  delivered  at 
McGhee  Cotton  Co.  Warehouse,  Rome,  Ga.,  on 
or  before  November  10th,  1909.  weight  of  cot- 
ton to  be  450  to  600  #  per  bale."  This  writ- 
ing was  signed  by  Herrine.  At  the  bottom  of 
the  writing  appeared  the  word  "Accepted,"  fol- 
lowed by  the  signature  of  the  McGhee  Cotton 
Company.  The  petition  alleged  the  market 
value  of  the  cotton  at  the  time  and  place  of  de- 
livery, the  failure  of  the  seller  to  deliver,  and 
the  willingness  and  ability  of  the  buyer  to  take 
and  pay  for  the  cotton  at  the  agreed  price. 
Held:  (1)  The  petition  was  not  subject  to 
general  demurrer.  (2)  The  writing  was,  in 
legel  effect,  an  offer  to  sell  upon  the  terms  and 
at  the  time  therein  stipulated.  Luke  v.  Living- 
ston, 9  Ga.  App.  116,  70  S.  B.  596.  (3)  The 
writing  showed  on  its  face  that  the  offer  had 
been  accepted  In  writing  by  the  buyer.  It  thus 
became  a  mutually  binding  contract,  valid  un- 
der the  statute  of  frauds,  was  not  unilateral, 
and  no  tender  of  the  agreed  price  prior  to  the 
date  fixed  for  delivery  was  necessary.  Terry 
v.  Cotton  Co.,  136  Ga.  187,  70  S.  B.  1100.  (4) 
In  Mallett  v.  Watkins,  132  Ga.  700,  64  S.  E. 
999,  131  Am.  St  Rep.  226,  there  was  no  writ- 
ten acceptance,  nor  was  anything  done  by  the 
buyer  prior  to  the  date  fixed  for  delivery  to 
take  the  transaction  out  of  the  statute  of 
frauds. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  229-233,  1161-1164;  Dec.  Dig.  flf  82, 
411;*  Contracts,  Cent.  Dig.  §8  21-40;  Dec. 
Dig.  f  10;*  Frauds,  Statute  of,  Cent.  Dig.  || 
210,  211;    Dec.  Dig.  %  106.*] 

Error  from  City  Court  of  Cartersville ;  A. 
M.  Fonte,  Judge. 

Action  by  the  McGhee  Cotton  Company 
against  A.  S.  Herrine.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Finley  &  Henson  and  W.  A.  Mllner,  for 
plaintiff  In  error.  Bubanks  ft  Mebane,  for 
defendant  in  error. 


POTTLE,  J.    Judgment  reversed. 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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(10  Go.  App.  709) 

HOLLIDAT  t.  MAYOR,  ETC.,  OF  CITY  OF 
ATHENS.  (No.  3,805.) 

(Court  of  Appeals  of  Georgia.    March  6, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Municipal  Corporations  (|  755*)  — 
Highways— Maintenance. 

It  is  the  duty  of  a  municipal  corporation, 
haying  control  over  its  highways,  to  keep 
them  In  a  reasonably  safe  condition  for  travel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $!  1587-1590;  Dec 
Dig.  f  755.*] 

2.  Municipal  Corporations  (I  794*)  — 
Streets— Repairs. 

Where  municipal  authorities  undertake  the 
repair  or  improvement  of  a  public  street,  they 
are  bound  to  take  such  precautionary  meas- 
ures for  the  protection  of  persons  having  a 
right  to  the  use  of  the  street  as  ordinary  care 
and  diligence  would  require. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1653;  Dec  Dig.  i 
794.*] 

3.  Municipal  Corporations  (I  775*)— Re- 
pairs on  Streets— Protection  or  Public. 

An  obstruction  placed  in  a  public  street 
for  the  purpose  of  closing  it  to  travel  while 
repairs  are  under  way  must  be  of  such  a  char- 
acter and  be  maintained  in  such  a  way  as  to 
protect  from  danger  persons  who  attempt  to 
travel  along  the  street  in  an  ordinarily  prudent 
manner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1630;  Dec  Dig.  i 
775.*] 

4.  Municipal  Corporations  (J  806*)— Re- 
pairs to  Streets— Injuries  to  Traveler. 

If  a  person  attempting  to  travel  along  a 
public  street  is  injured  by  coming  in  contact 
with  a  rope  stretched  across  the  street  by  the 
municipal  authorities  in  order  to  close  the 
street  for  repairs,  he  cannot  recover  damages 
from  the  municipality,  if  by  the  exercise  of 
ordinary  care  he  could  have  discovered  the 
rope  in  time  to  have  avoided  striking  it,  or  if, 
after  discovering  the  obstruction,  he  failed  to 
exercise  a  like  degree  of  diligence  to  avoid  in- 
jury to  himself. 

[Ed..  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8§  1678,  1682;  Dec. 
Dig.  S  806.*] 

5.  Municipal  Corporations  (8  800*)— Ob- 
struction in  Street  — Evidence  — Acci- 
dent. 

If  both  the  city  and  the  traveler  are  free 
from  fault,  the  injury  will  be  attributed  to  ac- 
cident, and  no  recovery  can  be  had. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ft$  1666*1671;  Dec 
Dig.  S  800.*] 

6w  Negligence  (|  140*)— Instructions— Ac- 
cidental Injuries. 

Where,  in  the  trial  of  an  action  for  dam- 
ages growing  out  of  a  tort  alleged  to  have 
been  committed  by  the  defendant,  the  plaintiff 
alleges  his  own  freedom  from  fault  and  the 
defendant's  negligence,  and  the  defendant 
pleads  its  freedom  from  fault  and  negligence 
on  the  part  of  the  plaintiff,  and  there  is  evi- 
dence authorizing  a  finding  that  neither  party 
was  at  fault,  it  is  not  error  to  instruct  the 
jury  upon  the  law  applicable  to  accidental  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  378-384;   Dec  Dig.  5  140.*] 


7.  New  Trial  (|  105*)— Newly  Discovered 
Evidence. 

Alleged  newly  discovered  evidence,  which 
is  merely  cumulative  and  impeaching  in  its 
character,  is  not  cause  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  §§  221-223,  229;  Dec  Dig.  * 
106.*] 

8.  Municipal  Corporations  (8  822*)— Ob- 
structions in  Street— Duty  of  Traveler. 

The  following  charge  of  the  court  was  not 
erroneous:  "You  will  then  determine  from  the 
evidence  whether  or  not  the  plaintiff,  at  the 
time  of  discovering  the  obstructions,  did  all 
acts  and  used  such  precaution  that  a  prudent 
man  would  have  done  and  used  for  his  own 
safety  under  similar  circumstances  and  sur- 
roundings." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |$  1758-1762;  Dec. 
Dig.   5  822.*} 

9.  Municipal  Corporations  (|  822*)— In- 
juries to  Traveler— Repairs  in  Street— 
Instructions. 

It  was  not  under  the  facts  of  the  present 
case,  error  requiring  the  grant  of  a  new  trial 
to  charge  the  jury  as  follows:  "I  charge  you, 
as  a  proposition  of  law,  that  if  there  was  any-' 
thing  present  at  the  time  and  place  of  in- 
jury which  would  cause  an  ordinarily  prudent 
person  to  reasonably  apprehend  the  probabil- 
ity of  danger  to  him  in  doing  an  act  which  he 
is  about  to  perform,  then  he  must  take  such 
steps  as  an  ordinarily  prudent  person  would 
take  to  ascertain  whether  such  danger  exists, 
as  well  as  to  avoid  the  consequences  of  the 
same  after  its  existence  is  ascertained,  and 
if  he  fails  to  do  this  and  is  injured,  he  will  not 
be  allowed  to  recover,  if,  by  taking  proper 
precaution,  he  could  have  avoided  the  conse- 
quences of  the  negligence  of  the  defendant  if 
there  was  any  negligence." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §i  1758-1762;  Dec 
Dig.  |  822.*] 

10.  Municipal  Corporations  (8  822*)— In- 
jury to  Traveler  —  Obstructions  in 
Street. 

There  was  no  prejudicial  error  in  this  in- 
struction: "If,  upon  the  other  hand,  the  plain- 
tiff, at  the  time  of  passing  along  Hancock  ave- 
nue in  the  direction  of  the  rope  in  question, 
was  not  in  the  exercise  of  that  observance  and 
lookout  for  defects  or  obstructions  in  the 
street  that  a  prudent  man  would  have  exer- 
cised under  similar  circumstances  or  surround- 
ings, then  he  was  not  in  the  exercise  of  that 
care  which  the  law  required  him  to  exercise 
for  the  discovery  of  danger,  and,  if  injured, 
his  injury  would  be  attributable  to  his  own 
negligence,  or  if,  after  discovering  the  ob- 
struction, he  failed  to  do  those  acts  and  use 
that  precaution  that  a  prudent  man  would 
have  done  and  used  to  prevent  the  accident 
and  for  his  own  safety  under  similar  circum- 
stances or  surroundings,  and  if  injured,  his  in- 
jury would  be  attributable  to  his  own  negli- 
gence, and  In  either  event  he  would  not  be 
authorized  to  recover."  The  charge  is  not 
subject  to  the  criticism  that  it  instructed  the 
jury  what  facts  would  constitute  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SI  1758-1762;  Dec 
Dig.  S  822.*] 

11.  Municipal  Corporations  (|  822*)— Ob- 
struction in  Streets— Instructions. 

There  was  no  -error  of  which  the  plaintiff 
could  complain  in  the  following  charge:  "In 
a  nutshell:  If  the  mayor  and  council  placed 
or  had  placed  the  obstruction  in  the  street 
and  the  obstruction  was  not  such  as  a  prudent 
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municipality  would  have  placed,  under  like 
circumstances  or  surroundings,  and  Dr.  Holli- 
day was  injured  by  reason  thereof,  he  can  re- 
cover, provided  he  was  in  the  exercise  of  or- 
dinary care  in  discovering  the  obstruction  and 
preventing?  his  injuries,  or  that  he  could  not 
nave  avoided  the  injury  by  the  exercise  of 
ordinary  care  on  his  part.  If  he  was  not  in 
the  exercise  of  such  care,  then  he  cannot  re- 
cover." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1758-1762;  Dec 
Dig.  §  822.*] 

12.  Municipal  Corpobations  ($  822*)— Ob- 
structions in  Streets— Cabe  of  Trav- 
eler. 

The  following  charge  was  free  from  sub-, 
stantial  error:  I  charge  you,  whatever  the 
law  required  positively  the  defendant  to  do, 
a  failure  to  do  so  is  negligence,  and  in  this 
case  the  law  required  the  city  to  keep  the 
streets  In  safe  condition  for  travel  in  the  ordi- 
nary modes,  and,  if  you  are  satisfied  from  the 
evidence  that  it  failed  to  do  so,  then  I  charge 
you  that  the  defendant  was  guilty  of  negli- 
gence. The  law  also  required  the  plaintiff  to 
exercise  ordinary  care  in  using  the  street,  and 
if  you  are  satisfied  from  the  evidence  that 
he  failed  to  do  so,  then  I  charge  you  that  the 

Filaintiff  was  also  guilty  of  negligence.  There- 
ore,  if  you  are  satisfied,  from  the  evidence, 
that  the  defendant  was  negligent,  and  such 
negligence  resulted  in  injury  to  the  plaintiff, 
and  you  are  also  satisfied,  from  the  evidence, 
that  the  plaintiff  was  also  negligent  at  the 
same  time,  and  his  negligence  concurred  with 
the  negligence  of  the  defendant,  and,  concur- 
ring with  the  negligence  of  the  defendant,  con- 
tributed to  this  Injury  of  the  plaintiff,  so  that 
plaintiff's  negligence  would  become  a  proxi- 
mate cause  of  the  injuries,  and  that  the  plain- 
tiff would  not  have  been  injured  if  he  had  not 
been-  negligent,  even  though  the  defendant  was 
also  negligent,  the  plaintiff,  under  such  cir- 
cumstances, could  not  recover  for  his  inju- 
ries. 


it 


[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1758-1762;  Dec. 
Dig.  S  822.*] 

13.  Municipal  Corporations  (|§  805,  806*) 
—Obstructions  in  Street  —  Injury  to 
Traveler. 

The  following  instruction  stated  correctly 
the  rule  of  law  applicable  to  the  theory  of 
the  case  presented  by  the  evidence  for  the 
defendant:  "If,  upon  the  other  hand,  the 
plaintiff,  in  driving  his  car  along  the  street  in 
question,  by  the  exercise  of  ordinary  care  on 
his  part  could  have  discovered  the  existence 
of  the  obstruction  in  the  street,  and,  failing  to 
do  so,  ran  his  car  into  the  obstruction  and 
was  injured,  his  injuries  would  be  attributable 
to  want  of  care,  and  he  would  not  be  author- 
ized to  recover;  or  if,  in  the  exercise  of  ordi- 
nary care,  he  discovered  the  obstruction  in  the 
street,  and,  after  making  such  discovery,  he 
could  have  prevented  the  accident  and  injury 
to  himself  by  the  exercise  of  ordinary  care 
for  his  own  protection,  and  failed  to  do  so, 
and  was  thereby  injured,  he  could  not  recover 
for  such  injuries,  and  you  should  so  find." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $§  1677-1682;  Dec. 
Dig.  §§  805,  806.*] 

14.  Appeal  and  Error  (|  1064*)— Harmless 
Error  —  Instructions  —  Witnesses— Im- 
peachment. 

In  view  of  the  entire  charge,  the  follow- 
ing instruction,  while  inaccurate,  will  not  re- 
quire the  granting  of  a  new  trial:  "Where  a 
party  puts  a  witness  on  the  stand,  he  is  bound 
by  his  testimony,  unless  he  has  been  entrap- 


ped by  the  witness,  and  win  sot  be  allowed  to 
impeach  his  testimony." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4219-4224;  Dec.  Dig.  § 
1064.*] 

15.  Municipal  Corporations  (5  807*)— Ob- 
structions in  Street— Voluntary  Use- 
Contributory  Negligence. 

As  applied  to  the  facts  of  this  case,  the 
following  charge  will  not  be  held  to  be  erro- 
neous: "I  charge  you,  further,  as  a  rule  of 
law,  that  when  one,  knowing  of  the  dangerous 
obstructions  in  a  street,  voluntarily  under- 
takes to  use  such  street,  when  there  is  anoth- 
er street  free  from  obstruction,  he  is  guilty 
of  such  negligence  on  his  part  as  will  preclude 
his  right  to  recover  damages  for  injuries  sus- 
tained while  using  such  obstructed  street." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §8  1679-1681;  Dec 
Dig.  i  807.*] 

Error  from  City  Court  of  Athens;  H.  8. 
West,  Judge. 

Action  by  A.  C.  Holliday  against  the  May- 
or, etc.,  of  City  of  Athens.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

W.  M.  Smith  and  E.  K.  Lumpkin,  forplain- 
tlff  in  error.  F.  C.  Shackelford,  for  defend- 
ant in  error. 

POTTLE,  J.  [1-41  1-4.  The  plaintiff,  Dr. 
Holliday,  received  certain  Injuries  to  his  per- 
son by  being  thrown  from  an  automobile 
which  came  in  contact  with  a  rope  stretched 
across  Hancock  avenue,  in  the  city  of  Athens. 
The  rope  had  been  placed  across  the  street 
by  the  municipal  authorities,  for  the  pur- 
pose of  closing  the  thoroughfare  to  travel 
while  certain  repairs  to  the  street  were  in 
progress.  The  plaintiff  predicates  his  right 
to  recover  damages  upon  a  claim  that  the 
city  was  negligent,  both  In  the  character  of 
obstruction  used  and  in  failing  to  give  suffi- 
cient warning  and  take  sufficient  precaution- 
ary measures  for  his  protection.  The  city 
denied  that  it  was  negligent  at  all.  It  aver- 
red that  the  rope  was  nearly  two  inches  In 
diameter  and  such  as  was  customarily  used 
for  the  purpose;  that  it  could  have  been 
seen  by  the  plaintiff  for  160  yards  to  200 
yards  before  he  reached  it ;  that  the  plaintiff 
was  driving  his  automobile  at  a  negligent 
rate  of  speed,  in  excess  of  that  authorized 
by  the  city  ordinance;  and  that  the  plaintiff 
was  injured,  not  on  account  of  any  negli- 
gence of  the  defendant,  but  on  account  of 
his  own  negligence  and  failure  to  exercise 
ordinary  care.  It  would  not  be  profitable  to 
discuss  the  evidence  in  detail.  The  jury  set- 
tled the  issues  of  fact  in  favor  of  the  de- 
fendant There  was  ample  evidence  to  sup- 
port this  finding.  The  jury  were  warranted 
in  finding  that  the  plaintiff  was  guilty  of 
negligence,  both  in  reference  to  the  speed  at 
which  he  was  driving  his  machine  and  in 
reference  to  his  failure  to  observe  ordinary 
care  for  his  own  protection.  There  is  no 
new  law  involved  in  the  case.  The  city,  of 
course,  had  a  right  to  close  the  street  for 
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travel  while  the  repairs  were  under  way.  It 
was  Its  duty  to  take  such  precautionary 
measures  for  the  protection  of  the  plaintiff 
and  others  having  a  right  to  use  the  street 
as  ordinary  prudence  would  dictate.  Just 
what  these  precautions  should  have  been, 
and  just  what  warnings  should  have  been 
given,  and  what  character  of  obstruction 
should  have  been  adopted  to  close  the  street, 
were  all  questions  of  fact  for  the  jury.  The 
plaintiff  was  under  a  corresponding  duty  to 
exercise  ordinary  care  for  his  own  protection. 
Generally  speaking,  the  question  as  to  what 
acts  he  should  have  performed  to  avoid  in- 
jury to  himself  were  also  questions  of  fact 
for  the  jury.  But  it  was  certainly  incumbent 
on  the  plaintiff,  as  a  matter  of  law,  to  use 
his  eyesight  for  the  purpose  of  discovering 
any  obstruction  which  might  have  been  plac- 
ed in  the  street.  For  instance,  it  would  be 
gross  negligence  for  a  municipal  corporation 
to  leave  exposed  and  unprotected  a  hole  in 
one  of  its  streets;  but  if  one  using  the  street 
deliberately  and  intentionally  closed  his  eyes 
and  failed  to  see  such  an  obvious  danger, 
when  if  he  had  looked  he  could  have  seen  it, 
it  would  be  said  as  a  matter  of  law  that  he 
had  failed  to  exercise  ordinary  care  for  his 
own  protection.  These  principles  are  well 
settled  by  decisions  of  the  Supreme  Court. 
See  Mayor,  etc.,  of  Savannah  v.  Waldner,  49 
Ga.  316;  Wilson  v.  Atlanta,  63  Ga.  291;  Mas- 
sey  v.  Columbus,  75  Ga.  658;  Sheats  v. 
Rome,  92  Ga.  535,  17  S.  E.  922;  City  Council 
of  Augusta  v.  Tharpe,  113  Ga.  153,  38  S.  E. 
389 ;  Idlett  v.  Atlanta,  123  Ga.  821,  51  S.  E. 
709. 

[5,  61  5,  6.  The  plaintiff  alleged  that  he  was 
free  from  fault  a,nd  that  the  defendant  was 
negligent  In  failing  to  take  proper  precau- 
tions for  his  safety.  The  defendant  pleaded 
that  it  had  taken  all  of  the  precautions 
which  ordinary  care  required,  and  that  the 
plaintiff's  injuries  were  the  result  of  his  own 
failure  to  exercise  ordinary  diligence.  The 
plaintiff  testified  that  he  did  not  know  the 
rope  was  across  the  street;  that  the  rope 
was  of  about  the  same  color  as  the  street, 
and  for  this  reason  he  could  not  see  It;  that 
he  was  driving  his  machine  at  from  5  to  6 
miles  an  hour;  that  he  did  not  see  the  rope 
until  he  approached  within  10  or  12  feet  of 
It;  and  that  after  he  saw  it  he  did  every- 
thing to  stop  his  machine  before  striking  the 
rope.  If  these  facts  were  to  be  believed,  the 
plaintiff  was  free  from  fault  There  was  evi- 
dence for  the  defendant  that  the  rope  could 
have  been  easily  seen  by  the  plaintiff  from 
150  to  200  yards  before  he  reached  it ;  that 
it  was  a  large  rope,  such  as  was  customarily 
used  for  the  purpose  of  closing  the  street  for 
repairs ;  and  that  the  city  was  not  negligent 
in  reference  to  the  matter  of  taking  proper 
precautions  for  the  plaintiff's  protection. 
There  was  no  specific  plea  averring  that  the 
plaintiff's  injuries  were  due  to  an  accident 
After  the  jury  had  retired,  they  were  recalled 
and  instructed  that,  if  they  should  find  both 


the  plaintiff  and  the  defendant  free  from 
fault,  he  could  not  recover.  It  is  contended 
that  this  Instruction  was  erroneous,  because 
there  was  no  plea  of  accidental  injury;  and 
it  is  urged  that  the  charge  was  particularly 
harmful,  because  given  disassociated  from  any 
other  instructions,  and  after  the  jury  were 
recalled  from  their  room.  It  is  very  clear 
that  there  was  ample  evidence  to  sustain  a 
finding  by  the  jury  that  neither  the  plaintiff 
nor  the  city  was  lacking  in  ordinary  care. 
This  being  so,  the  theory  of  accident  was  in- 
volved in  the  case,  and  it  was  not  error  to 
give  an  instruction  thereon.  Inasmuch  as 
there  was  no  specific  defense  of  accidental 
injury,  the  judge  would  not  have  been  com- 
pelled to  give  an  instruction  upon  this  the- 
ory, certainly  not  in  the  absence  of  a  written 
request;  but  he  had  a  right  to  do  so,  and 
the  fact  that  he  recalled  the  jury  to  give  an 
additional  instruction  omitted  from  his  gen- 
eral charge  will  not  be  held  to  be  prejudicial 
error. 

[71  7.  During  the  trial  a  piece  of  rope  was 
Introduced  in  evidence  by  the  city.  One  of 
its  witnesses  testified  positively  and  unequiv- 
ocally that  he  had  cut  this  piece  from  the 
rope  which  was  stretched  across  the  street 
and  with  which  the  plaintiff  came  in  contact 
when  he  was  injured.  There  was  testimony 
in  behalf  of  the  plaintiff  that  the  fragment 
of  the  rope  introduced  in  evidence  was  cut 
from  another  rope,  and  that  the  one  actually 
stretched  across  the  street  was  smaller  and  of 
a  darker  color  than  was  indicated  by  the 
piece  introduced  in  evidence.  One  of  the 
grounds  of  the  motion  for  new  trial  is  based 
upon  the  alleged  newly  discovered  testimony 
of  several  witnesses  corroborating  the  plain- 
tiff's theory  in  reference  to  the  piece  of  rope 
introduced  in  evidence  on  the  triaL  Opposed 
to  the  affidavits  of  this  witness  is  an  affida- 
vit of  the  witness  who  had  testified  for  the 
city,  reiterating  his  statement  that  he  had 
cut  this  piece  of  rope  from  the  rope  by  which 
the  plaintiff  claimed  he  was  injured.  There 
were  affidavits  of  two  other  witnesses  for  the 
city,  tending  to  corroborate  the  affidavit  of 
this  witness.  The  alleged  newly  discovered 
evidence  was  manifestly  cumulative  and  im- 
peaching In  its  character,  and  for  this  rea- 
son was  not  cause  for  a  new  triaL 

[8-141  8-14.  Complaint  is  made  of  numer- 
ous extracts  from  the  judge's  charge  which 
are  set  forth  in  the  headnotes.  The  crit- 
icism of  the  charge  contained  in  the  ninth 
headnote  is  directed  mainly  at  the  use  of 
the  language  in  the  concluding  portion  of 
the  extract  to  the  effect  that  the  plaintiff 
would  not  be  allowed  to  recover  if,  "by  tak- 
ing proper  precautions,"  he  could  have  avoid- 
ed the  consequences  of  the  defendant's  al- 
leged negligence.  This  was  not  an  accurate 
statement  of  the  rule ;  but  when  the  charge 
is  considered  all  together,  it  is  manifest 
that  the  court  did  not  intend  in  this  instruc- 
tion, and  the  jury  could  not  have  understood 
him  to  intend,   to  hold  the  plaintiff  to  a 
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higher  degree  of  care  than  that  of  ordinary 
diligence.  The  language  used  by  the  trial 
judge  was  an  exact  quotation  from  W.  &  A. 
R.  Co.  v.  Ferguson,  113  Ga.  713,  39  S.  E. 
306,  54  L.  R.  A.  802.  Having  Instructed  the 
jury  that  the  plaintiff  must  take  such  steps 
as  an  ordinarily  prudent  person  would  have 
taken,  it  is  manifest  that  the  judge  meant  to 
say  that  the  failure  to  use  proper  precau- 
tions would  be  equivalent  to  a  failure  to  ex- 
ercise ordinary  diligence.  It  may  be  that 
the  extract  from  the  charge  quoted  in  the 
fifteenth  headnote  stated  the  rule  too  broad- 
ly ;  but  it  was  not  erroneous,  when  applied  to 
the  facts  of  the  present  case.  Certainly,  if 
the  plaintiff  knew  the  rope  was  stretched 
across  the  street,  he  had  no  right  to  drive 
his  automobile  into  the  rope  at  any  rate  of 
speed,  and,  if  he  did  so,  he  was  guilty  of 
such  negligence  as  would  preclude  a  recov- 
ery. Where  a  street  is  wholly  and  entirely 
obstructed  to  travel,  one  knowing  of  the 
presence  of  such  an  obstruction  would  not 
have  a  right  to  use  the  street,  and  would  be 
guilty  of  negligence  if  he  attempted  to  do  so. 
In  reference  to  the  Instruction  set  forth  in 
the  eighth,  tenth,  and  eleventh  headnotes, 
the  complaint  is  that  the  court  should  not 
have  instructed  the  jury  that  it  was  neces- 
sary for  the  plaintiff  to  do  any  acts  for  his 
own  protection,  but  should  have  left  the  jury 
to  decide,  first,  whether  or  not  the  plaintiff 
should  have  done  anything  under  the  cir- 
cumstances for  his  own  protection,  and,  sec- 
ondly, whether  the  things  he  did  do  were 
such  as  would  have  been  done  by  an  ordi- 
narily prudent  person  similarly  situated. 
We  think  the  court  properly  instructed  the 
jury  as  a  matter  of  law  that  it  was  neces- 
sary for  the  plaintiff  to  do  everything  that 
an  ordinarily  prudent  person  would  have 
done  under  the  same  circumstances  to  pro- 
tect himself  from  injury,  and  leave  to  their 
decision  solely  the  question  whether  or  not 
the  plaintiff  had  done  those  things  which  or- 
dinary diligence  required  him  to  do.  The 
extract  from  the  charge  set  forth  in  the 
fourteenth  headnote  contained  an  inaccurate 
expression.  It  is  not  a  correct  statement  of 
the  law  to  say  that,  when  a  party  puts  a 
witness  on  the  stand,  he  is  bound  by  his  tes- 
timony. The  trial  judge  evidently  did  not 
intend  his  language  to  have  the  meaning 
which  it  seems  to  carry  with  it  Doubtless 
the  judge  intended  simply  to  state  the  gen- 
eral rule  that  a  party  cannot  impeach  his 
own  witness,  unless  he  has  been  entrapped 
by  the  witness.  Of  course,  a  party  litigant 
has  a  right  to  offer  a  witness  who  will  tes- 
tify to  a  different  state  of  facts  from  those 
disclosed  by  other  witnesses  offered  by  the 
same  party.  We  have,  however,  carefully 
read  the  entire  charge  of  the  trial  judge  in 
this  case.  The  rules  of  law  applicable  to 
the  issues  made  by  the  pleadings  and  the 
evidence  are,  in  the  main,  correctly  stated, 


and  afford  the  plaintiff  no  just  cause  of  com- 
plaint. In  view  of  the  fact  that  the  verdict 
was  abundantly  supported  by  the  evidence, 
and  taking  into  consideration  the  entire 
charge,  which  was  eminently  fair  to  both 
sides,  it  will  not  be  held  that  this  inaccu- 
rate verbiage  in  the  extract  referred  to  re- 
quires a  reversal. 

We  find  no  substantial  error  In  the  record, 
and  the  judgment  overruling  the  motion  for 
a  new  trial  will  be  affirmed. 

Judgment  affirmed. 


(10  G*.  App.  754) 

MAYOR,   ETC.,   OF  CITY   OF  AMERICUS 
v.  GARTNER.     (No.  3,838.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(SyUabua  by  the  Court.) 

1.  Municipal  Corporations  (I  763*)— Car* 
of  Streets. 

It  is  the  duty  of  a  municipal  corporation 
to  use  ordinary  care  to  keep  the  streets  over 
which  it  has  control  in  a  safe  condition  for 
travel  both  by  day  and  by  night  Holliday  v. 
Athens,  74  S.  E.  67,  this  day  decided. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  |$  1612-1615;  Dec. 
Dig.  5  763.*j 

2.  Appeal  and  Error  (8  1001*)— Defective 
Streets— Evidence— Re  vie  w  . 

Under  the  evidence,  the  proximate  cause 
of  the  plaintiff's  injury  was  an  elevation  which 
had  been  negligently  permitted  by  the  city  to 
remain  in  one  of  its  public  streets.  The  jury 
were  warranted  in  finding  that  the  plaintiff 
could  not,  by  the  exercise  of  ordinary  care, 
have  avoided  the  consequences  of  the  defend- 
ant's negligence,  and,  no  error  of  law  being 
complained  of,  the  verdict  in  the  plaintiff's  fa- 
vor will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f{  3922,-3928-3934;  Dec 
Dig.  i  1001.*] 

Error  from  City  Court  of  Americus ;  Z.  A. 
Llttlejohn,  Judge. 

Action  by  L.  P.  Gartner  against  the  Mayor, 
etc.,  of  the  City  of  Americus.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

R.  L.  Maynard  and  Ellis,  Webb  &  Ellis,  for 
plaintiff  in  error.  W.  P.  Wallis,  Jones  & 
Childers,  and  E.  A.  Nlsbet,  for  defendant 
in  error. 

POTTLE,  J.    Judgment  affirmed. 


(10  Ga.  App.  606) 

WESTERN  UNION  TELEGRAPH  CO.  T. 
FORD.  (No.  3,411.) 

(Court  of  Appeals  of  Georgia.     Feb.  24,  1912.) 

(Syllabus  by  the  Court.) 

1,  2.  DEinnutEB  Ovebbuled — Sufficiency  of 
Proof. 

This  court  held,  when  the  case  was  here  on 
exception  to  the  judgment  overruling  the  de- 
murrer to  the  petition,  that  the  allegations  of 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Series  ft  Rep'r  Indexes 


GaJ 


WESTERN  UNION  TELEGRAPH  CO.  ▼.  FORD 


71 


the  petition  made  a  cause  of  action.     On  the 
trial  these  allegations  were  substantially  proved. 

3.  Evidence  (8  609*)—  Expert  Testimony— 
Admissibility. 

Where  the  issue  is  the  reasonable  probability 
of  saving  an  eve  affected  with  corneal  ulcer, 
and  this  issue  is  provable  only  by  expert  evi- 
dence, the  opinion  of  an  expert,  based  on  his 
own  experience  and  knowledge  acquired  from 
statistics,  that  70  per  cent  of  eyes  affected  like 
the  plaintiff's  eye  are  saved  by  treatment  ap- 
plied: in  10  or  12  hours  after  the  premonitory 
symptoms  first  occur,  is  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  §|  2312,  2813;   Dec.  Dig.  8  009.*] 

4.  Contracts  (f  327*)— Conditions  Preced- 
ent—Notice of  Claim. 

Where  a  contract  requires  written  presen- 
tation of  a  claim  within  60  days,  the  filing  of 
a  suit,  and  service  thereon  within  60  days,  will 
suffice  as  a  written  presentation  of  the  claim; 
provided  the  allegations  of  the  petition  suffi- 
ciently inform  the  defendant  of  the  identity,  na- 
ture, and  extent  of  the  claim ;  and  this  is  true, 
although  the  suit  may  have  been  withdrawn  or 
dismissed  after  filing  and  service,  and  another 
suit  for  the  same  cause  of  action  renewed  with- 
in the  statutory  limitation.  Sufficient  notice 
of  the  claim  having  been  once  given,  the  effect 
of  the  notice  is  not  destroyed  by  the  subsequent 
exigencies  of  pleading. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1563-1570;    Dec.  Dig.  §  327.*] 

5.  Tbial  (S  256*)— Instructions— Requests 
—Necessity. 

The  excerpts  from  the  charge,  taken  in  con- 
nection with  the  general  instructions,  contain 
no  material  error.  The  charge,  as  a  whole, 
clearly  presented,  as  the  true  standard  of  dili- 
gence, ordinary  care  in  the  transmission  and  de- 
livery of  the  telegram  after  its  reception  by  an 
agent  of  the  defendant  charged  with  that  duty. 
The  words  "ordinary  care'*  are  self-explana- 
tory, and  the  failure  to  define  their  meaning, 
in  the  absence  of  a  timely  written  request,  is 
not  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  62&-641;   Dec.  Dig.  §  256.*] 

6.  Trial  (§  219*)— Rights  as  to  Third  Per- 
sons—Instructions. . 

Where  the  evidence  demands  the  finding 
that  a  named  person  was  the  agent  of  the  de- 
fendant, the  trial  judge  is  not  required  to  define 
the  legal  meaning  of  the  term  "agency,"  or  to 
submit  to  the  jury  the  question  of  agency  as 
an  issue  under  the  evidence. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  488 ;    Dec.  Dig.  $  219.*] 

7.  Telegraphs  and  Telephones  (§  36*)— Op- 
eration—Failure  to  Transmit  Message. 

Under  the  evidence  it  was  wholly  imma- 
terial whether  the  day  on  which  the  telegram 
was  received  for  transmission  was  a  legal  holi- 
day. Irrespective  of  that  question,  the  jury 
were  authorized  to  infer  that  the  message  could 
have  been  transmitted  and  .delivered  to  the  ad- 
dressee. Besides,  the  defendant  company,  hav- 
ing received  the  message  on  a  legal  holiday, 
was  under  the  duty  of  using  ordinary  care  in 
transmitting  and  delivering  it  promptly. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §|  26,  31;  Dec. 
Dig.  8  36.*] 

8.  Telegraphs  and  Telephones  (§  66*)— Op- 
eration—Actions  —  Sufficiency  of  Evi- 
dence. 

No   material  error  of  law   appears;    and 
while  the  evidence  in  support  of  the  verdict  is) 
not  free  from  doubt  and  is  not  entirely  satis- 
factory, yet  this  court  cannot  say  there  was  no 


evidence  from  which  the  jury,  the  exclusive 
arbiters  of  the  facts,  could  not  reasonably  have 
concluded  that  the  defendant  was  liable  in  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §{  61-63 ;  Dec.  Dig. 

(Additional  Syllabus  by  Editorial  Staff.) 

9.  Principal  and  Agent  ($  14*)— Existence 
of  Relation. 

Where  the  agent  of  a  telegraph  company 
directed  a  patron  to  send  a  message  through 
the  agent  of  a  railroad  company  toy  way  of  its 
telephone  wire  to  the  office  of  the  telegraph 
company,  and  to  pay  the  railroad  agent  the  toll 
for  the  message,  the  railroad  agent  acted  as  the 
agent  for  the  telegraph  company  in  receiving 
the  message. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  §!  26-33;  Dec  Dig.  f 
14.*] 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 

Action  by  A.  M.  Ford  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

When  this  case  was  previously  before  this 
court,  the  judgment  of  the  lower  court,  dis- 
missing the  petition  on  general  demurrer, 
was  reversed;  it  being  the  opinion  of  this 
court  that  the  allegations  of  the  petition  set 
forth  a  cause  of  action.  Following  this  de- 
cision a  trial  was  had,  and  a  verdict  was 
rendered  for  the  plaintiff  for  $6,000.  The  de- 
fendant's motion  for  a  new  trial  was  overrul- 
ed, and  the  case  is  here  for  review.  The  al- 
legations of  the  petition  are  fully  set  out  in 
the  opinion  of  the  court  on  the  demurrer. 
Western  Union  Telegraph  Co.  v.  Ford,  8  Ga. 
App.  514,  70  &  E.  65.  It  is  necessary,  how- 
ever, to  give  a  brief  statement  of  the  allega- 
tions, as  well  as  a  substantial  statement  of 
the  evidence,  in  order  that  the  questions 
raised  may  be  clearly  understood,  and  that 
it  may  be  seen  whether  the  allegations  as 
made  were  proved. 

*  The  plaintiff  alleges  that  she  was  suffering 
from  an  affection  of  the  eye  known  as  "puru- 
lent conjunctivitis,  there  being  symptoms  of 
iritis."  She  was  under  treatment  for  this 
affection  by  a  specialist,  who  resided  at  Moul- 
trie, Ga.  This  specialist  informed  plaintiff 
and  her  husband  that,  should  iritis  set  in,  a 
corneal  ulcer  would  form  on  the  eye,  and, 
unless  promptly  stopped,  it  would  spread  to 
the  vision  and  cause  the  loss  of  the  eye,  and 
he  described  to  them  the  premonitory  symp- 
toms of  corneal  ulcer,  so  that  they  would 
recognize  it  and  know  when  to  send  for  him 
promptly.  About  5  o'clock  on  the  morning 
of  July  5,  1909,  plaintiff  felt  these  premoni- 
tory symptoms.  She  thereupon  immediately 
caused  her  husband  to  send  a  message  by 
hand  through  the  country  to  Dr.  Odum,  who 
was  treating  her,  In  connection  with  the 
specialist  for  this  eye  trouble,  and  who  liv- 
ed at  Barney,  Ga.,  with  a  request  that  he 
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send  a  message  to  the  specialist,  asking  him 
to  come  to  her  residence.  There  is  no  tele- 
graph office  at  Barney,  so  this  message  was 
telephoned  by  Dr.  Odum  from  Barney  to 
Quitman,  Ga.,  and  there  delivered  to  the  de- 
fendant company;  this  being  the  usual  way 
that  messages  intended  to  be  telegraphed 
from  Quitman  were  transmitted  from  Bar- 
ney to  Quitman.  Between  8  and  9  o'clock 
on  the  same  morning  the  message  was  deliv- 
ered by  Dr.  Odum  to  the  .defendant  at  Quit- 
man, and  was  as  follows:  "Barney,  Ga.,  July 
5.  Dr.  Jerkins,  Moultrie,  Ga.  Come  out  to 
J.  M.  Ford's  place.  [Signed]  Dr.  Odum." 
It  is  alleged  that  this  telegram  could  have 
been  delivered  by  ordinary  diligence  within 
15  minutes  after  the  receipt  thereof  to  Dr. 
Jerkins,  the  addressee,  as  Moultrie  was  with- 
in 50  miles  of  Quitman  by  wire;  that  the  de- 
fendant company  negligently  failed  to  deliv- 
er this  message  to  the  addressee  until  10:30 
o'clock  on  the  morning  of  July  6th,  a  delay 
of  more  than  25  hours;  that,  If  the  message 
had  been  delivered  promptly,  Dr.  Jerkins 
"could  and  would  have  immediately  gone  to 
petitioner's  house,  and  he  would  have  at  once 
stopped  the  spread  of  the  ulcer  before  it 
reached  the  vision  of  the  eye,  and  would 
have  saved  petitioner's  said  right  eye."  On 
receiving  the  telegram  he  did  go  to  plain- 
tiff's house,  and,  although  he  succeeded  in 
arresting  the  progress  of  the  ulcer,  it  had, 
in  the  last  24  hours  immediately  preceding 
his  arrival,  made  such  progress  that  the  vi- 
sion of  the  right  eye  was  destroyed,  making 
it  necessary  to  have  the  eye  removed  to  pre- 
vent the  loss  of  the  other  eye.  Dr.  Jerkins 
lived  In  the  city  of  Moultrie.  His  residence 
and  office  was  within  400  yards  of  the  de- 
fendant's office  in  Moultrie.  He  was  at  his 
office  and  residence  all  day  on  July  5th,  and 
the  message  could,  in  the  exercise  of  ordi- 
nary care,  easily  have  been  delivered  to  him 
early  on  the  morning  of  July  5th  in  ample 
time  for  him  to  have  gone  to  petitioner's 
home  and  arrested  the  progress  of  the  dis- 
ease, and,  if  he  had  received  the  message, 
he  would  have  gone  to  her  and  have  arrest- 
ed the  disease  and  saved  her  eye.  Except 
for  the  fact  that  she  was  relying  on  the  de- 
fendant to  promptly  transmit  the  message, 
she  could  and  would  have  made  other  ar- 
rangements to  secure  the  prompt  attendance 
of  the  specialist,  and  she  seeks  to  recover 
damages  for  the  negligent  failure  of  the  tele- 
graph company  to  transmit  and  deliver  the 
message  to  the  specialist,  whereby  he  was 
prevented  from  earlier  attendance  and  earli- 
er treatment  of  her  eye,  claiming  that  this 
negligence  was  the  proximate  cause  of  the 
loss  of  her  eye.  She  claims  damages,  not 
only  for  the  loss  of  the  eye,  but  for  mental 
anguish  and  physical  pain,  which  she  suf- 
fered from  the  progress  of  the  ulcer,  and  the 
mortification  she  will  suffer  from  the  loss  of 
her  eye  during  her  entire  life,  from  the  re- 
sulting danger  to  the  other  eye,  and  from 


the  apprehension  that  she  will  become  per- 
manently blind.  An  amendment  to  the  peti- 
tion alleged  that  the  message  in  question  was 
delivered  to  the  defendant  company  at  Quit- 
man, Ga.,  between  9  and  10  o'clock  on  the 
morning  of  July  5,  1909,  and  also  that  th6 
ulcer  reached  the  condition  by  and  from 
which  the  vision  of  the  eye  was  destroyed 
after  12  o'clock  on  the  night  of  July  5th, 
and  that,  if  the  message  had  been  delivered 
to  Dr.  Jerkins  at  any  time  prior  to  8  o'clock 
on  that  night,  he  would  have  responded  to 
the  telegram,  would  have  come  to  petition- 
er's home,  would  have  stopped  the  spread  of 
the  ulcer  before  it  reached  the  vision  of  the 
eye,  and  could  and  would  have  saved  peti- 
tioner's eye. 

It  was  not  controverted  that  the  plaintiff 
was  suffering  from  an  affection  of  the  eye 
as  described;  that  on  Friday  night,  July  2d, 
Dr.  Jerkins  discovered  the  premonitory  symp- 
toms of  corneal  ulcer,  and  warned  her  and 
her.  husband  at  that  time  that,  If  same  de- 
veloped and  was  not  promptly  checked,  it 
would  destroy  the  vision  of  the  eye;  that  she 
felt  these  premonitory  symptoms  on  Monday, 
July  5th,  about  5  o'clock  a.  m.,  and  that  her 
husband  wrote  a  note  to  Dr.  Odum  and  sent 
it  to  Barney,  where  Dr.  Odum  lived,  six 
miles  away,  and  Dr.  Odum  communicated 
this  message  to  one  Harrell,  who  was  the 
representative  of  the  South  Georgia  Rail- 
road Company  at  Quitman,  asking  him  to 
send  the  message  to  Dr.  Jerkins.  Here  ap- 
pears the  first  conflict  in  the  evidence.  Dr. 
Odum,  for  the  plaintiff,  testified  that  he  com- 
municated this  message  to  Harrell  between 
7  and  8:30  o'clock,  certainly  not  as  late  as 
10  o'clock,  on  the  morning  of  July  5th;  that, 
while  he  did  not  advise  Harrell  of  Mrs. 
Ford's  condition  and  the  danger  that  might 
result  from  delay,  he  nevertheless  urged 
upon  him  the  prompt  sending  of  the  message* 
Harrell  testified,  for  the  defendant,  that  he 
received  this  telephone  communication  from 
Dr.  Odum  at  10:20  o'clock  Monday  morning; 
that  upon  receipt  of  the  message  he  noted 
the  time  of  its  reception  by  a  pencil  memor* 
andum  made  upon  a  carbon  copy  of  the  tele- 
gram; that,  when  he  received  the  message 
from  Dr.  Odum,  he  told  him  that  the  day 
was  being  observed  as  a  legal  holiday;  and 
that  it  was  doubtful  If  the  message  could  be 
forwarded.  Dr.  Odum  denied  that  Harrell 
stated  to  him  at  that  time  that  it  was  a  legal 
holiday,  or  that  it  was  doubtful  if  the  mes- 
sage could  be  sent,  but  that  Harrell  did  make 
this  statement  to  him  when  he  called  him 
the  second  time  at  2  o'clock  to  ascertain  If 
the  message  had  been  sent  Dr.  Odum  testi- 
fied, however,  that  he  knew  that  the  day 
was  a  legal  holiday. 

There  is  no  telegraph  office  at  Barney. 
The  South  Georgia  Railroad  Company  had  a 
private,  telephone  line  operating  between 
Barney  and  Quitman.  If  a  person  at  Barney 
desired  to  send  a  telegram  over  the  Western 
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Union  Telegraph  Company  from  Quitman,  he 
could  give  it  to  the  agent  of  the  South  Geor- 
gia Railroad  Company  at  Barney,  Ga.,  and 
this  agent  would  collect  from  him  the  toll 
charged  by  the  telephone  line  for  communi- 
cating the  message  to  the  telegraph  operator 
at  Quitman,  and  would  also  collect  the 
amount  of  the  message  that  would  have  to 
be  paid  to  the  telegraph  company  at  Quit- 
man for  forwarding  the  message  over  its 
line.  The  agent  of  the  railroad  company  at 
Barney,  upon  receiving  this  message,  would 
call  up  the  agent  of  the  South  Georgia  Rail- 
road Company  at  Quitman,  who  in  the  pres- 
ent case  was  Harrell,  communicate  the  mes- 
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sage  desired  to  be  sent,  and  this  agent  of 
the  railway  company  at  Quitman  would  write 
out  the  message  on  a  blank  of  the  telegraph 
company  and  then  send  it  to  the  telegraph 
office  for  transmission,  or  call  up  the  tele- 
graph office  and  have  it  send  a  messenger 
for  the  message.  In  the  present  Instance 
Dr.  Odum  went  to  the  depot  of  the  South 
Georgia  Railroad  Company  at  Barney  and 
tried  to  get  the  agent  to  call  up  Harrell  at 
Quitman.  The  agent  endeavored  to  do  so, 
but  could  not  get  him  over  the  telephone. 
Dr.  Odum  thereupon  called  up  the  Western 
Union  at  Quitman,  and  told  the  operator 
that  he  had  a  message.  The  party  who  an- 
swered the  telephone  at  the  Western  Union 
office  directed  him  to  give  it  to  the  railroad 
agent  at  Barney,  as  they  wanted  pay  for  it, 
and  Dr.  Odum  replied  that  he  could  not  get 
up  the  agent.  Subsequently  Dr.  Odum  call- 
ed Harrell  up  over  the  local  line  and  gave 
him  the  message  as  stated.  Harrell  testi- 
fied that  the  above  method  of  sending  mes- 
sages from  Barney  to  Quitman  to  be  trans- 
mitted over  the  Western  Union  Company's 
lines,  was  the  general  custom,  and  that 
the  agent  of  the  railway  company  collect- 
ed, not  only  the  toll  for  the  telephone  com- 
pany, but  also  the  toll  for  the  telegraph 
company  and  had  monthly  settlements  with 
the  telegraph  company  as  to  the  tolls  due 
it.  Dt.  Odum  further  testifies  that  in  his  tel- 
ephone communication  with  the  Western 
Union  office  at  Quitman  the  operator  told 
him  that  he  could  make  an  arrangement  with 
the  South  Georgia  Railroad  Company  by 
which*  the  message  would  be  transmitted 
to  the  Western  Union  Telegraph  Company 
at  Quitman,  and  that  he  thereupon  com- 
municated with  Harrell  over  the  long-dis- 
tance line  at  Quitman,  gave  him  the  mes- 
sage, and  told  him  that  he  would  go  down  to 
the  office  of  the  Southern  Railway  Company 
at  Barney  and  pay  for  the  message,  and  to 
be  sure  to  get  the  message  off,  and  Harrell 
replied  that  he  would.  Harrell  testified  that 
he  was  acting  In  the  matter  for  the  sender  of 
the  telegram  and  for  the  telephone  company; 
that  he  had  no  connection  with  the  Western 
Union  Telegraph  Company,  but  that  the 
Western  Union  Company  got  25  cents,  which 
was  collected  by  the  agent  of  the  railroad 
company,   for    sending   the   message   from 


Quitman  to  Moultrie.  The  agent  of  the 
Western  Union  Company  at  Quitman  testi- 
fied that  July  5th  was  a  legal  holiday;  that 
on  legal  holidays  the  office  hours  of  the  com- 
pany were  from  8  to  10  in  the  morning  and 
from  4  to  6  in  the  afternoon,  and  that  the 
office  at  Moultrie  observed  the  same  hours; 
that  the  telegram  in  question  was  given  to 
him  at  Quitman  by  the  South  Georgia  Rail- 
road Company;  that  he  does  not  remember 
in  this  particular  case  how  it  reached  the 
office,  but  that  it  was  customary  for  his  of- 
fice to  send  messengers  when  they  were  called 
for  to  the  railroad  office  to  get  the  messages; 
that  this  telegram  was  received  at  his  office 
at  10:33  o'clock  on  July  5th;  that  on  receiv- 
ing the  message  he  put  on  it  a  memorandum 
of  the  time  of  its  reception;  that  he  imme- 
diately called  the  Moultrie  office  over  the 
local  wire;  that  the  Moultrie  office  could  not 
have  been  open  at  that  time,  according  to 
the  custom  of  observing  legal  holidays;  that 
he  received  no  answer  at  the  Moultrie  office; 
that  he  again  called  the  Moultrie  office  at  11 
o'clock,  and  again  at  11:20  and  next  at  12 
o'clock;  that  he  called  again  at  12:60,  but 
received  no  answer  to  any  of  the  calls;  that, 
according  to  the  records  of  his  office,  he  did 
not  call  the  Moultrie  office  again  until  next 
day,  July  6th,  at  9:45  o'clock;  that  he  re- 
members no  effort  to  get  the  message  to  the 
Moultrie  office  between  12:50  on  July  5th,  un- 
til 9:45  on  July  6th;  that  when  he  received 
the  message  he  had  no  notice  from  Harrell 
that  Mrs.  Ford  had  any  connection  with  the 
telegram,  or  that  her  eye  was  in  a  critical 
condition,  nor  any  statement  indicating  ur- 
gency in  transmitting  the  telegram  to  the  ad- 


The  evidence  further  shows  that  the  of- 
fice at  Moultrie  was  open  from  8  until  10  a. 
m.  July  5th  and  again  from  4  until  6  in  the 
afternoon,  but  that  no  message  was  received 
from  Quitman,  and  in  fact  no  message  could 
have  been  received  direct  from  Moultrie  over 
the  local  wire,  because  the  wire  was  not  in 
good  order.  The  message  may  have  been 
sent  from  Quitman  to  Moultrie  by  way  of 
Savannah,  Jacksonville,  or  Atlanta  during 
the  hours  that  the  offices  were  open  on  that 
day.  It  was  further  shown  that  the  Postal 
Telegraph  Company  had  an  office  at  Quit- 
man, connecting  with  Moultrie,  which  was 
open  on  July  5th,  and  that  there  was  tele- 
phone communication  between  these  two 
places.  Jones,  the  agent  of  the  Western  Un- 
ion Company  at  Quitman,  testified  that,  if 
the  lines  were  working  and  in  good  order,, 
it  would  take  about  a  minute  to  send  a  mes- 
sage of  seven  words  from  Quitman  to  MouK 
trie,  and  that  he  and  his  brother  were  the 
agents  of  the  Southern  Bell  Telephone  Com- 
pany at  Quitman,  he  being  the  agent  of  the 
Western  Union  at  Quitman  also ;  that  he  did 
not  try  to  send  the  message  by  telephone  to 
Moultrie.  He  testified  also  as  to  his  method 
of  transmitting  telegraph  messages  between 
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Barney  and  Quitman,  intended  to  be  sent 
beyond  Quitman  by  way  »of  the  telegraph 
company's  lines,  stating  that  such  messages 
are  sent  from  Barney  over  long-distance  tele- 
phone, "and  the  South  Georgia  Telephone 
Company  collects  for  the  message  and  turns 
it  over  to  us,  and  we  send  It  through,  and 
at  the  end  of  the  month  we  have  a  settle- 
ment between  us  for  the  toll  on  these  mes- 
sages"; and  this  arrangement  between  the 
Western  Union  Company  and  the  South 
Georgia  Telephone  Company  was  similar  in 
character  to  the  arrangements  the  Western 
Union  Company  had  with  any  "concerns  In 
Quitman  whose  credit  was  good."  Jones 
further  testified  that,  after  failing  to  get 
Moultrie  directly,  he  made  one  effort  to  get 
it  by  way  of  Savannah,  in  order  to  send  the 
message,  but  that  the  operator  at  Savannah 
declined  to  take  the  message,  stating  that  he 
had  the  same  wire  as  the  office  at  Savannah 
had  to  Moultrie,  and  that  he  had  as  good  a 
chance  to  get  Moultrie  as  Savannah  had. 
The  foregoing  is  a  statement,  in  substance, 
of  the  evidence  tending  to  illustrate  the  ques- 
tion of  negligent  conduct  on  the  part  of  the 
defendant'  telegraph  company  in  receiving 
and  transmitting  the  message  in  question. 

Dr.  Jerkins  gave  a  description  of  the  con- 
dition of  the  plaintiff's  eye  on  the  Friday  be- 
fore the  Monday  in  question,  and  told  of  his 
discovery  then  of  the  premonitory  symptoms 
and  the  probability  of  the  formation  of  a 
corneal  ulcer,  and  the  information  which  he 
gave  to  the  plaintiff  and  her  husband  as  to 
the  necessity  for  prompt  action  when  she  felt 
these  symptoms.  He  testified  that  he  was  In 
his  office  at  Moultrie  all  day  July  5th;  that, 
if  he  had  received  the  message  on  July  5th, 
he  would  have  gotten  off  as  quickly  as  pos- 
sible In  response  thereto,  and  could  have 
reached  the  home  of  the  plaintiff  in  one  hour 
In  his  automobile;  that  he  did  not  receive  the 
telegram  until  July  6th;  that  he  immediate- 
ly left  for  plaintiff's  home,  reaching  there 
about  12  o'clock;  that  he  found  that  the  cor- 
neal ulcer  had  developed,  and  he  began  treat- 
ment therefor,  but  that  it  did  not  yield  to 
treatment,  and  that  it  finally  progressed  un- 
til the  vision  was  lost  and  it  became  neces- 
sary to  take  out  the  eye  in  order  to  save  the 
other  one.  "If  I  had  been  able  to  reach  this 
lady  by  12  o'clock  noon  on  July  5th,  it  is  im- 
possible to  say  Just  what  would  have  been 
the  result  of  the  treatment  of  this  corneal 
ulcer,  which  I  found  developed  when  I  got 
there.  My  opinion  Is  that  I  could  have  heal- 
ed the  ulcer  without  leaving  a  very  large 
scar.  She  would  have  had  some  vision,  if  I 
could  have  healed  it  before.  If  I  could  have 
seen  her  at  8  or  9  o'clock  on  the  night  of 
July  5,  1909,  I  would  have  had  a  better 
chance  than  later.  I  could  not  say  that  it 
could  have  been  healed  at  that  time.  I  do 
not  know  how  fast  It  was  developing.  I 
could  only  say  that  I  could  have  had  a  bet- 
ter chance  at  it  earlier.  This  ulcer  spread 
pretty  fast    Had  this  ulcer  first  made  its  ap- 


pearance at  5  o'clock ,  July  5th,  I  could  not 
say,  I  do  not  know,  at  what  time  it  would 
advance  to  such  a  state  as  to  be  a  hopeless 
case  with  reference  to  treating  the  eye,  with 
reference  to  saving  the  sight  An  ulcer  of 
this  nature  spreads  very  fast  •  *  *  I 
do  not  know  what  condition  it  was  in  on 
Monday  morning.  If  that  purulent  discharge 
was  not  under  control  on  Monday  morning, 
when  the  well-developed  symptoms  of  the 
corneal  ulcer  appeared,  so  that  Mrs.  Ford 
could  recognize  it,  the  difference  of  either  10 
or  12  hours  in  my  getting  there  would  have 
produced  an  effect  In  reference  to  stopping 
that  ulcer,  In  all  reasonable  probability.  I 
would  have  been  able  to  have  kept  this  Qte- 
charge  out  of  the  ulcer,  and  have  kept  it  un- 
der better  control.  If  the  purulent  discharge 
was  not  in  control  at  6  or  7  o'clock  on  the 
morning  of  July  5th,  with  the  symptoms  of 
corneal  ulcer  so  evident  that  Mrs  Ford  her- 
self could  recognize  them,  and  I  could  not 
have  gotten  there  until  5  or  6  o'clock  that 
night,  It  would  have  been  pretty  doubtful  at 
that  time  that  I  could  have  stopped  the 
spread  of  the  corneal  ulcer  and  saved  the 
eye,  If  the  discharge  had  still  been  going  on. 
If  the  purulent  discharge  was  not  under  con- 
trol on  the  morning  of  July  5th,  and  I  had 
not  been  able  to  get  there  until  about  5  or 
6  o'clock  that  night,  the  probability  would 
have  been  against  my  being  able  to  save  the 
eye;  but  the  discharge  was  under  control  the 
last  time  I  saw  it,  on  Friday  or  Saturday, 
and  there  was  not.  any  discharge  the  next 
time  I  saw  it,  Tuesday.  *  *  *  It  might 
have  been  I  could  not  have  stopped  It  from 
spreading  in  the  beginning,  but  I  believe  I 
could  right  after  it  started.  If  I  could  have 
%een  it  right  after  it  started,  there  would 
have  been  a  reasonable  probability  that  I 
could  have  saved  the  eye.  If  I  could  have 
seen  It  for  12  hours,  what  the  probabilities 
were  I,  of  course,  could  not  say;  but  every 
hour  would  have  helped.  I  believe  I  could, 
though.  If  I  could  not  have  seen  it  until 
5  or  6  o'clock  the  evening  before,  the  rea- 
sonable probabilities,  the  chances  against  my 
being  able  to  save  the  eye,  would  be  about 
equal.  •  •  •  The  percentage  of  eyes  sav- 
ed, affected  like  this  eye  was,  provided  you 
get  to  them  within  10  or  12  hours  after  you 
feel  the  sharp  pains  that  occur,  taking  ev- 
erything into  consideration,  is  probably  about 
70  per  cent.  There  is  probably  not  one  in  a 
hundred  that  would  be  affected  just  alike; 
but  I  should  think,  after  this  Iritis  had  sub- 
sided, an  ulcer  in  this  condition  ought  to  b% 
controlled  in  that  length  of  time,  probably 
70  per  cent  of  them.  I  could  not  swear  to 
it;  that  is  my  opinion.  •  •  •  When  I  got 
there  something  like  half  of  the  sight  on  the 
upper  part  had  not  been  covered.  It  was  a 
critical  case  for  the  sight  from  the  very 
jump.  If  it  extends  with  equal  rapidity  in 
all  directions,  every  minute  the  sight  is  dy- 
ing. I  did  not  arrest  the  disintegration  of 
the  tissue.    It  kept  right  on  until  it  passed 
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o.ver  the  entire  pupil.  The  cornea  is  bigger 
than  the  pupil.  It  covers  the  whole  colored 
portion  of  the  eye.  With  iritis  on  one  side 
of  the  cornea  and  conjunctivitis  on  the  oth- 
er side,  the  sum  total  of  the  effects  of  these 
two  diseases  would  be  to  put  the  vision  out 
of  commission,  and  into  a  weakened  condi- 
tion, where  it  would  be  more  susceptible  to 
the  ravages  of  corneal  ulcer  than  otherwise; 
and  in  order  to  arrest  corneal  ulcer  under 
such  circumstances,  it  is  much  more  difficult 
than  it  would  have  been  if  it  had  occurred 
outside  of  any  connection  with  conjunctivitis 
and  iritis.  I  have  been  treating  diseases  of 
the  eye  for  about  12  years.  I  have  seen  a 
few  cases  like  this  case  in  my  practice.  I41d 
not  recall  how  many  cases.  Of  those  cases 
similar  to  this  I  lost  only  one.  ••  •  *  I 
have  known  one  to  get  well.  Where  iritis 
and  conjunctivitis  had  set  In,  and  when  the 
first  symptoms  of  corneal  ulcer  were  seen, 
whether  it  would  be  possible  to  save  the  eye, 
if  you  neglected  the  treatment  two  days  and 
nights,  is  hard  to  telL  I  do  not  think  so. 
When  I  saw  this  lady  the  last  time  before 
Tuesday,  July  6th,  she  did  not  have  a  de- 
veloped case  of  corneal  ulcer." 

Dr.  Dunbar  Roy,  an  oculist  from  Atlanta, 
who  had  been  engaged  in  the  practice  of  his 
specialty  for  18  years,  having  studied  both 
In  this  country  and  in  Europe,  testified,  in 
substance,  that  if  the  plaintiff  had  been  suf- 
fering from  purulent  conjunctivitis  and  Iritis 
on  Friday,  and  on  that  day  symptoms  of  cor- 
neal ulcer  were  forming,  and  by  the  follow- 
ing Monday  morning  by  5  o'clock  these  symp- 
toms had  become  so  plain  as  to  cause  a 
roughness  indicating  breaking  down  of  the 
cornea,  the  chances  were  very  poor,  if  treat- 
ment was  not  begun  until  after  that  time,  to 
save  the  sight,  because  of  the  fact  that  the 
cornea  has  very  little  vitality,  and,  if  it  once 
becomes  affected,  the  chances  are  that  it  is 
going  on  to  destruction;  that  under  these  con- 
ditions the  chances  for  recovery  would  be 
extremely  slim;  and  that  If,  on  Monday  morn- 
ing at  5  o'clock,  the  patient  herself  recog- 
nized the  breaking  down  of  the  cornea  from 
this  ulcer,  if  the  physician  could  have  gotten 
to  her  that  afternoon  at  5  o'clock,  the  chanc- 
es would  have  been  against  saving  the  eye, 
although  it  would  be  Impossible  to  say  that 
the  eye  could  not  have  been  saved.  "If  the 
physician  could  have  gotten  to  the  patient  at 
8  o'clock  Monday  morning;  three  hours  after 
she  had  noticed  the  symptoms,  it  is  impossi- 
ble to  say  what  would  have  been  the  rea- 
sonable probability  of  saving  the  eye  at  that 
time.  If  the  outcome  is  the  loss  of  the  eye 
within  30  hours  after  the  patient  begins  to 
feel  the  roughness,  I  do  not  believe  anything 
in  the  world  would  have  saved  the  eye  or 
the  cornea,  even  had  the  physician. reached 
her  earlier." 

W.  A.  Covington  and  Dorsey,  Brewster, 
Howell  &  Heyman,  for  plaintiff  in  error. 
Shipp  &  Kline,  for  defendant  in  error. 


RUSSELL,  J.  (after  stating  the  facts  as 
above).  [1,9]  1.  The  first  question  which 
arises  for  decision  is  whether,  under  the 
evidence,  the  telegraph  company  was  guilty 
of  culpable  negligence  in  delaying  the  trans- 
mission and  delivery  of  the  message  to  the 
physician  at  Moultrie.  The  determination  of 
this  issue  depends  almost  entirely  upon  the 
relationship  which  Harrell,  the  agent  of 
the  South  Georgia  Railroad  Company  at 
Quitman,  occupied  towards  the  parties.  Was 
he  the  agent  of  the  defendant  telegraph  com- 
pany in  receiving  the  message  from  Dr. 
Odum,  or  was  he  the  agent  of  the  sender 
of  the  message,  or  was  he  In  a  sense  the 
agent  of  both  the  telegraph  company  and  the 
sender?  It  is  earnestly  contended  by  learn- 
ed counsel  for  plaintiff  in  error  that  Harrell 
was  not  the  agent  of  the  Western  Union 
Telegraph  Company  in  any  sense;  that  the 
evidence  demanded  the  finding  that  he  was 
solely  the  agent  of  the  sender  in  receiving 
and  sending  this  message  to  Jones,  the  opera- 
tor of  the  Western  Union  Company  at  Quit- 
man. We  have  given  the  evidence  bearing 
on  this  point  careful  consideration,  and  we 
have  come  to  the  conclusion  that  Harrell 
occupied  the  dual  capacity  of  agent  of  both 
the  sender  and  the  Western  Union  Telegraph 
Company  in  receiving  and  sending  the  mes- 
sage; that,  in  so  far  as  the  transmission 
of  the  message  to  the  operator  at  Quitman 
to  be  sent  to  Moultrie  is  concerned,  he  was 
acting  as  the  agent  of  the  Western  Union 
Telegraph  'Company.  The  undisputed  evi- 
dence shows  that,  in  .the  absence  of  any  tele- 
graph station  at  Ba/ney,  Ga.,'  it  was  the 
custom  for  the  agent  of  the  South  Georgia 
Railroad  Company  at  Barney  to  receive 
messages,  and  not  only  to  collect  a  toll  for 
the  railroad  company  for  sending  the  mes- 
sage to  Quitman  over  its  telephone  wire,  but 
also  to  collect  for  the  telegraph  company  the 
toll  due  to  it  for  the  transmission  of  the  mes- 
sage from  Quitman  to  its  destination.  In 
this  case,  in  addition  to  this  custom,  it  ap- 
pears that  Dr.  Odum  was  specially  directed 
by  the  operator  of  the  Western  Union  Com- 
pany at  Quitman  to  send  this  message 
through  the  agent  of  the  railroad  company, 
by  way  of  its  telephone  wire  from  Barney  to 
Quitman,  and  to  pay  to  this  agent  the  toll 
due  for  the  message  to  be  sent  to  Moultrie. 
The  Western  Union  Telegraph  Company  hav- 
ing thus  authorized  the  agent  of  the  railroad 
company  to  receive  messages  intended  for  it, 
and  also  to  receive  in  its  behalf  pay  for  such 
messages,  constituted  the  railroad  agent  its 
agent  for  these  purposes.  We  think  that  un- 
der these  facts  the  question  of  Harrell's 
agency  for  the  purpose  of  receiving  the  mes- 
sage for  the  telephone  and  telegraph  com- 
panies was  not  issuable,  and  the  court  did 
not  commit  any  error  against  the  telegraph 
company  in  submitting  this  question  of  agen- 
cy, in  a  general  way,  to  be  determined  by 
the  jury. 
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Harrell,  therefore,  being  the  agent  of  the  | 
telegraph  company  at  Quitman,  was  under 
the  duty  to  exercise  reasonable  and  ordinary 
diligence  in  transmitting  the  message,  when 
he  received  it,  to  the  operator  at  the  tele- 
graph company's  office  in  Quitman.  The 
evidence  as  to  when  Harrell  received  the 
message  from  Dr.  Odum  Is  In  conflict  Har- 
rell testified  positively,  refreshing  his  rec- 
ollection by  a  memorandum  on  the  carbon 
copy  of  the  message,  that  he  did  not  receive 
the  message  from  Dr.  Odum  until  10:20 
o'clock  Monday  morning,  and  that  he  imme- 
diately called  up  the  operator,  and  informed 
him  that  he  had  the  message,  and  requested 
him  to  send  a  messenger  for  it  Dr.  Odum 
testified  that  he  had  transmitted  over  the 
telephone  wire  from  Barney  to  Quitman  the 
message  to  Harrell  between  7  and  8:30 
o'clock  a.  m.,  certainly  not  later  than  10 
o'clock,  Monday  morning.  This  conflict  in 
the  evidence  could  only  be  determined  by  the 
jury.  They  had  the  right  to  accept  as  the 
truth  the  statement  of  Dr.  Odum.  Assuming, 
therefore,  that  Harrell  received  the  message 
from  Dr.  Odum  as  late  as  8:30  o'clock  Mon- 
day morning,  he  was  under  a  duty  to  use 
ordinary  diligence  In  transmitting  it  to  the 
operator  at  Quitman.  The  operator  testified 
that  he  did  not  receive  the  message  from 
Harrell  until  10:30  o'clock.  If  Harrell  re- 
ceived the  message  at  8:30  o'clock,  and  de- 
layed transmitting  it  to  the  operator  at  Quit- 
man until  10:30,  it  was  for  the  jury  to 
say  whether  this  two  hours'  delay  was  un- 
reasonable and  negligent  It  was  also  for 
the  jury  to  determine  whether  the  prompt 
performance'  of  his  duty  by  Harrell  in 
transmitting  the  message  to  the  operator  at 
Quitman,  and  the  proper  exercise  of  diligence 
on  the  part  of  the  operator  in  transmitting 
the  telegram  to  the  addressee,  Dr.  Jerkins, 
at  Moultrie,  would  have  enabled  the  latter  to 
receive  it  in  time  to  have  gotten  out  to  the 
plaintiff's  home  by  12  o'clock  Monday,  July 
5th.  Moultrie  is  only  36  miles  from  Quit- 
man. Unquestionably,  if  the  message  had 
been  received  by  Harrell  at  8:30,  and  he  had 
at  once  transmitted  it  to  the  operator  at 
Quitman,  and  the  operator  had  used  due  dil- 
igence in  transmitting  it  to  the  addressee  at 
Moultrie,  it  would  have  been  received  in  all 
probability  before  the  office  at  Moultrie  had 
closed  on  account  of  the  legal  holiday.  If 
Dr.  Jerkins  had  received  the  dispatch  at  10 
.  o'clock,  according  to  his  evidence  he  would 
have  gone  immediately  to  the  home  of  the 
plaintiff,  and  would  have  reached  her  in  an 
hour  or  so,  and  if  he  had  reached  her  before 
12  o'clock  on  that  day,  according  to  his  opin- 
ion as  an  expert,  there  was  a  reasonable  prob- 
ability that  by  treatment  he  could  have  saved 
the  plaintiff's  eye. 

It  Is  insisted  that  neither  Harrell  nor  the 
operator  at  Quitman  knew  of  the  urgent 
character  of  the  message,  or  of  the  critical 
situation  of  the  plaintiff  and  the  necessity 


for  prompt  transmission  and  delivery;  and 
this  view  is  sustained,  so  far  as  the  operator 
is  concerned,  although  there  Is  some  evidence 
that  Harrell  had  been  urged  by  Dr.  Odum 
to  send  the  message  promptly.  We  do  not 
think,  however,  that  this  makes  any  material 
difference.  Even  without  any  knowledge  of 
the  urgent  character  of  the  message,  it  was 
a  question  for  the  jury  to  determine,  under 
the  evidence,  whether  the  agent  of  the  Westr 
era  Union'  Telegraph  Company  at  Quitman 
exercised  ordinary  diligence  in  sending  the 
message  which  he  had  received,  regardless 
of  any  knowledge  of  Its  urgency;  and  we 
are  not  prepared  to  hold  that  the  jury  would 
not  be  authorized  to  find  that  the  delay  of 
over  two  hours  in  transmitting  the  message 
from  Quitman  to  Moultrie  was  an  unreason- 
able and  culpable  delay.  We  therefore  con- 
clude that  the  jury  were  authorized,  on  this 
branch  of  the  case,  to  find  that  the  defend- 
ant telegraph  company,  through  its  agents, 
did  not  exercise  ordinary  diligence  in  trans- 
mitting and  delivering  the  message  to  Dr. 
Jerkins,  the  physician  at  Moultrie,  and  that 
this  delay  prevented  the  physician  from  giv- 
ing prompt  medical  treatment  to  the  eye  of 
the  plaintiff.  What  is  here  said  renders  un- 
necessary any  discussion  of  the  sixth  ground 
of  the  amended  motion  for  a  new  trial. 

[2]  2.  The  second  question  for  determina- 
tion is  not  free  from  doubt  and  difficulty* 
Was  the  negligent  delay  of  the  telegraph  com- 
pany In  transmitting  and  delivering  the  tel- 
egram to  the  physician,  whereby  he  was 
prevented  from  earlier  attendance  on  the  pa- 
tient and  medical  treatment  of  the  eye,  the 
proximate  cause  of  the  loss  of  the  plaintiff's 
eye?  The  general  rule  is  that  there  must 
be  some  djrect  and  proximate  connection  be- 
tween the  negligence  or  wrong  done  and  the 
physical  injury  suffered  to  warrant  a  re- 
covery in  damages,  and  this  causal  connec- 
tion must  be  proved  by  facts  based  upon  di- 
rect testimony,  or  the  opinion  of  experts,  and 
must  not  depend  upon  conjecture  or  guess- 
work. In  this  case  there  could  be  no  re- 
covery under  the  law,  unless  the  evidence 
shows  that  it  was  reasonably  probable  that 
the  plaintiff  would  not  have  lost  her  eye, 
had  the  doctor  reached  her  in  time,  after 
promptly  receiving  the  telegram,  and  by 
proper  treatment  could  then  have  saved  the 
eye;  and  this  evidence  must  have  such  pro- 
bative value  as  to  produce  a  reasonable 
conviction,  without  resorting  to  mere  conjec- 
ture, inconclusive  inferences,  or  bare  possi- 
bilities. Western  Union  Telegraph  Co.  r. 
Ford,  supra.  It  seems  to  us  that  sections 
4509  and  4510  of  the  Civil  Code  of  1910,  em- 
body In  a  comprehensive  statement  the  rule 
of  law  on  this  subject:  "If  the  damages 
are  only  the  imaginary  or  possible  result  of 
the  tortious  act,  or  other  and  contingent  cir- 
cumstances preponderate  largely  in  causing 
the  Injurious  effect,  such  damages  are  too 
remote  to  be  the  basis  of  recovery  against 
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the  wrongdoer.**  "Damages  which  are  the  le- 
gal and  natural  result  of  the  act  done, 
though  contingent  to  some  extent,  are  not  too 
remote  to  be  recovered.  But  damages  trace- 
able to  the  act,  but  not  its  legal  or  material 
•consequence,  are  too  remote  and  contingent" 
As  pointed  out  by  Judge  Powell  in  discuss- 
ing the  question  in  Glawson  v.  Southern  Bell 
Tel.  &  Tel.  Co.,  9  6a.  App.  455,  71  S.  E.  747, 
the  courts  of  this  country  are  in  wide  dis- 
agreement as  to  whether  damages  which  re* 
fiult  through  the  failure  to  get  a  physician, 
so  that  the  progress  of  a  malady  can  be 
checked  or  the  effects  of  a  wound  can  be 
allayed,  and  injurious  results  prevented,  are 
speculative  and  remote  within  the  meaning 
of  the  rules  just  quoted.  Some  courts  go 
almost  to  the  extent  of  holding  that  it  is  im- 
possible from  a  human  standpoint  to  say 
what  would  be  the  result  of  a  physician's 
-services  in  checking  almost  any  known  dis- 
ease, or  of  relieving  almost  any  imaginable 
physical  hurt  or  Injury.  And  in  that  case 
this  court,  following  the  rule  laid  down  in 
the  Ford  Case,  supra,  accepts  the  doctrine 
that  the  question  is  to  be  determined  by  the 
jury,  and  that  in  determining  this  question 
they  can  accept  the  opinion  of  learned  ex- 
perts. 

If  the  jury  in  the  present  case  were  au- 
thorized to  believe,  from  the  testimony  of 
Dr.  Jerkins,  that  he  could  have  saved  the 
plaintiffs  eye  if  he  bad  reached  her  Mon- 
day morning  by  12  o'clock,  or  if  there  was 
a  reasonable  probability  that  he  could  have 
saved  her  eye  at  that  time  by  proper  treat- 
ment, the  standard  of  proof  laid  down  by 
both  the  Ford  and  Glawson  Cases,  supra,  was 
reached.  The  evidence  of  Dr.  Jerkins  is  not 
•entirely  satisfactory  on  this  point;  but,  tak- 
ing his  evidence  all  together,  we  cannot  say 
that  the  hypothesis  that  he  would  probably 
have  saved  her  eye  if  he  had  reached  her  in 
time  is  not  fairly  deduclble.  He  testified 
that,  if  he  could  have  seen  and  treated  the 
eye  before  12  o'clock  Monday,  there  would 
have  been  a  reasonable  probability  that  he 
<wuld  have  saved  it;  and,  from  his  opinion 
-and  experience  as  an  expert,  he  states  that 
70  per  cent  of  eyes  affected  like  this  eye 
was,  provided  a  physician  could  get  to  them 
and  treat  them  within  10  or  12  hours  after 
the  occurrence  of  the  first  premonitory  symp- 
toms of  corneal  ulcer  appear,  could  be  saved. 
Of  course,  he  was  not  positive  that  he  could 
have  saved  this  eye,  even  if  he  had  reached 
it  early  Monday  morning.  In  the  very  na- 
ture of  things,  he  could  not  have  been  posi- 
tive. This  standard  of  proof  is  not  possible 
to  be  reached  in  such  cases,  and  we  are  com- 
pelled to  make  a  decision  within  the  limita- 
tions of  human  fallibility;  and  while,  as  stat- 
ed, we  are  not  entirely  satisfied  as  to  the 
character  of  the  proof  on  this  branch  of  the 
case,  yet  we  do  not  feel  that  we  would  be 
justified  in  setting  aside  a  verdict  of  the  jury 
under  this  evidence,  which  was  approved  by 
the  trial  judge.    In  other  words,  we  cannot 


say,  as  a  matter  of  law,  that  the  question 
is  one  purely  problematical  and  speculative; 
and,  unless  there  is  some  prejudicial  error 
in  the  conduct  of  the  trial,  we  will  leave  the 
solution  of  this  issue  where  the  law  places  it, 
in  the  hands  of  a  fair,  impartial,  and  intel- 
ligent jury. 

[3]  3.  Error  is  assigned  upon  the  ruling  of 
the  court  In  admitting  in  evidence  the  testi- 
mony of  Dr.  Jerkins  as  follows :  "What  per- 
centage of  eyes  are  saved,  affected  like  this 
eye  was,  provided  you  get  to  them,  say,  with- 
in 10  or  12  hours  after  you  feel  the  sharp 
pain  that  occurs?"  The  reply  to  this  ques- 
tion was  that  the  average  would  be  70  per 
cent  This  evidence  was  objected  to,  on  the 
ground  that  it  was  a  matter  of  hearsay,  and 
not  relevant  to  the  issues  in  the  case.  Cer- 
tainly the  question  was  relevant  to  one  of 
the  two  controlling  issues  in  the  case,  and 
we  think  it  was  within  the  province  of  ex- 
pert testimony.  If  based  upon  the  experi- 
ence of  the  witness  as  an  expert,  it  would  be 
admissible  for  that  reason.  If  it  was  based 
upon  the  concensus  of  opinion  of  specialists, 
we  think  it  would  be  admissible  for  that 
reason.  The  evidence  is  similar  in  character 
to  that  presented  by  statistics  gathered  by 
learned  and  experienced  men,  such  as  the 
average  of  life  contained  in  mortality  tables, 
and  other  kindred  subjects. 
•  [4]  4.  At  the  conclusion  of  the  plaintiff's 
evidence  a  judgment  of  nonsuit  was  invok- 
ed, on  the  ground  that  the  contract  between 
the  sender  and  the  defendant  company  con- 
tained, as  a  condition  precedent  to  a  right 
of  recoveryt  a  stipulation  that  the  claim 
should  be  filed  by  the  plaintiff  against  the 
company  within  60  days  after  the  filing  'of 
the  message,  and  there  was  no  evidence  that 
this  claim  had  been  filed  as  required  by  this 
condition  of  the  contract  This  objection 
was  met  by  proof  that  the  plaintiff  had  filed 
within  60  days  a  suit  for  damages  against 
the  defendant  company,  in  which  her  case 
was  fully  set  forth;  that  this  suit  was  with- 
drawn, and  subsequently,  within  the  legal 
limitation,  the  present  suit  for  the  same 
cause  of  action  was  filed ;  and  it  is  insisted 
by  the  plaintiff  that  this  was  equivalent  to  a 
compliance  with  this  condition  of  the  con- 
tract. In  answer  to  this  position  it  is  con- 
tended by  the  plaintiff  in  error  that  the  suit 
first  filed  was  not  a  compliance  with  this  con- 
dition, and  that  certainly,  when  the  suit  was 
withdrawn  or  dismissed,' it  became  functus 
officio,  and  was  as  though  no  claim  had  ever 
been  made.  In  our  opinion,  the  filing  of  this 
suit  was  a  substantial  compliance  with  this 
condition  of  the  contract.  Postal  Telegraph 
Co.  v.  Morse,  5  Ga.  App.  504,  63  S.  E.  590. 
Nor  do  we  think  that  a  subsequent  tempo- 
rary withdrawal  of  the  suit  destroyed  the 
effect  of  the  filing  of  the  suit  as  a  claim 
made  against  the  company  for  damages.  The 
first  suit,  filed  within  the  60  days  from  the 
time  when  the  cause  of  action  arose,  had 
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been  served  upon  the  company.  They  then 
had  notice  of  the  claim  for  damages,  and  the 
subsequent  temporary  withdrawal  of  the  suit 
could  not  have  taken  away  from  the  com- 
pany the  notice  previously  acquired  by  the 
filing  and  service  of  the  suit 

[5]  5.  The  excerpts  from  the  charge  of  the 
court,  taken  in  connection  with  the  entire 
charge,  contain  no  material  error.  We  think 
the  charge  as  a  whole  clearly  and  distinctly 
Instructed  the  jury  that  the  standard  of  dili- 
gence required  of  the  defendant  company 
with  reference  to  the  transmission  and  de- 
livery of  the  message  was  that  of  ordinary 
care,  and  we  do  not  think  that  the  jury 
could  possibly  have  Inferred,  from  the  ex- 
cerpts set  out  and  objected  to,  that  any  high- 
er degree  of  diligence  was  required  from  the 
defendant  than  that  of  ordinary  care.  It 
was  not  necessary  for  the  judge  to  define  the 
words  "ordinary  care,"  in  the  absence  of  a 
timely  written  request  They  are  self-ex- 
planatory, and  it  will  be  presumed  that  the. 
jury  understood  the  ordinary  and  common 
significance  of  these  terms. 

[6]  &  The  assignments  of  error  on  the 
failure  of  the  court  to  charge  that  Harrell 
was  the  agent  of  the  plaintiff,  and  not  of  the 
defendant  telegraph  company,  are  fully  cov- 
ered by  the  second  division  of  the  opinion. 
The  failure  of  the  court  to  define  to  the  jury, 
the  legal  meaning  of  the  word  "agency," 
even  if  erroneous,  was  not  harmful,  in  view 
of  the  fact  that,  as  heretofore  expressed  in 
the  opinion,  the  undisputed  evidence  de- 
manded the  finding  that  Harrell  was  the 
agent  of  the  defendant  company  in  receiving 
and  transmitting  the  message  to  the  opera- 
tor at  Quitman. 

[7]  7.  The  failure  to  charge  the  jury  on 
the  right  to  keep  its  office  closed  on  legal 
holidays  was  Immaterial,  under  the  facts  of 
this  case.  The  jury  were  authorized  to  be- 
lieve that  the  question  of  legal  holiday  was 
not  relevant  The  message  was  received  by 
the  agent,  Harrell,  and,  in  the  exercise  of 
ordinary  diligence,  could  (at  least  the  jury 
would  have  been  authorized  to  so  Infer)  have 
been  transmitted  and  delivered  during  the 
hours  when  the  offices  both  at  Quitman  and 
Moultrie  were  kept  open,  under  the  rules 
of  the  company,  on  legal  holidays.  Besides, 
the  company  accepted  the  telegram  on  a 
legal  holiday,  and  was  under  the  duty  to 
exercise  ordinary  diligence,  after  having  ac- 
cepted it,  to  transmit  and  deliver  it  to  the 
addressee  on  that  day,  notwithstanding  the 
fact  that  the  day  was  a  legal  holiday. 

[8]  8.  It  is  contended  in  the  last  ground  of 
the  amended  motion  for  a  new  trial  that  the 
court  erred  in  not  restricting  the  right  of 
recovery  to  damages  for  a  partial  failure  of 
vision,  since  Dr.  Jerkins'  testimony,  consid- 
ered most  favorably  for  the  plaintiff,  only 
bore  the  construction  that,  even  if  he  had 


reached  the  plaintiff  in  time,  he  could  only 
have  partially  saved  the  vision  of  the  eye. 
The  evidence  of  Dr.  Jerkins  on  this  point 
is  not  entirely  clear;  but  he  does  state  that 
there  was  a  reasonable  probability  that,  if 
he  had  reached  the  plaintiff  in  time,  her 
vision  would  have  been  preserved.  He  does 
not  say  whether  this  preservation  would 
have  been  partial  or  complete,  and  the  jury 
were  authorized  to  draw  the  latter  inference 
from  his  evidence,  taken  as  a  whole.  This 
issue  was  not  so  clearly  and  distinctly  made 
as  to  have  demanded  from  the  court  a  perti- 
nent charge  without  a  timely  written  re- 
quest 

After  giving  the  entire  case  a  most  care- 
ful consideration,  we  fall  to  discover  any  er- 
ror of  such  a  material  character  as  would 
warrant  the  grant  of  another  trial* 

Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(10  Ga.  App.  716) 

ORONHEIM  v.   POSTAL  TELEGRAPH 
GABLE  CO.     (No.  3,808.) 

(Court  of  Appeals  of  Georgia.    March  6,  1912.) 

(Syllabu*  by  the^Covrt.) 

i.  Banks  and  Banking-  (§  159*)— Functions 
and  Dealings— Deposits  fob  Collection. 
Where  a  check  is  indorsed  to  a  bank  "for 
collection  and  credit  for  deposit"  to  the  account 
of  the  payee,  the  bank  is  the  agent  of  the  payee 
to  collect,  and  title  to  the  check  does  not  pass 
to  the  bank,  in  the  absence  of  an  agreement  to 
that  effect,  evidenced  otherwise  than  by  the 
language  of  the  indorsement.  / 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ${  547-653;  Dec  Dig.  f 
159.*] 

2.  Banks  and  Banking  (8  156*)— Functions 
and  Dealings— Deposits  fob  Collection. 

Such  an  agency  may  be  revoked  by  the 
payee  at  any  time  before  collection,  and  may  be 
terminated  by  instructing  the  bank  upon  which 
the  check  is  drawn  to  withhold  payment. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f|  539-546;  Dec.  Dig.  I 
156.*] 

3.  Banks  and  Banking  (|  166*)— Insolven- 
cy—Pbiobities  of  Claims. 

Following  the  decision  in  Schofield  Mfg. 
Co.  v.  Cochran,  119  Ga.  901,  47  S.  &  208, 
where  the  owner  of  a  check  delivers  it  to  a 
bank  for  collection,  and  before  the  proceeds 
are  remitted  the  bank  fails  and  is  placed  in  the 
hands  of  a  receiver,  the  owner  is  not  entitled 
to  priority  over  the  general  creditor*  of  the 
bank. 

[lid.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §i  574-578,  586 ;  Dec  Dig. 
I  166.*] 

4.  Telegraphs  and  Telephones  (I  37*)— Op- 
eration —  Failure  to  Deliver  Message— 
Proximate  Cause  of  Injury. 

The  probability  that  the  drawer  of  a  check 
given  in  settlement  of  a  debt  will  request  the 
drawee  to  withhold  payment,  when  instructed 
so  to  do  by  the  payee,  and  that  the  drawee  will 
comply  with  such  request,  is  so  legally  certain 
as  to  support  an  action  for  damages  against  a 
telegraph  company  for  failing  to  deliver  a  mes- 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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sage  from  the  payee  to  the  drawer,  containing 
such  an  instruction. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  23,  24,  29,  30, 
32;   Dec  Dig.  8  37.*] 

•5.  Sufficiency  of  Petition  —  Dismissal  on 
Demurber. 

The  petition  set  forth  a  cause  of  action, 
and  should  not  have  been  dismissed  on  demur- 
rer. 

(Additional  ByUdbu*  by  Editorial  Staff.) 

6.  TELEGBAPH8  AND  TELEPHONES  (|  37*)— OP- 
ERATION—Failure  to  Transmit  Message. 
Plaintiff  received  a  check  from  the  general 
secretary  of  the  supreme  lodge,  and  deposited 
it  for  collection  in  a  bank.  On  the  failure  of 
the  bank,  the  payee  of  the  check  deposited  with 
the  defendant  company  for  transmission  a  tele- 
gram to  the  drawer  requesting  him  to  stop 
payment  of  the  check.  Defendant  failed  to 
transmit  the  telegram,  and  the  payee  sued  for 
the  resulting  loss  of  the  amount  of  the  check. 
Held,  that  the  drawer  was  under  legal  obligation 
to  comply  with  the  request  contained  in  the 
telegram,  and  the  fact  that  it  was  addressed  to 
him  as  an  individual,  and  not  in  his  official 
capacity,  does  not  affect  the  liability  of  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §&  23,  24,  29,  30, 
32;   Dec.  Dig.  §  37.*] 

7.  Telegraphs  and  Telephones  (§  06*)— Op- 
eration—Failure  to  Transmit  Message. 
Where  the  general  superintendent  of  the 
insurance  department  of  a  fraternal  order  re- 
ceived a  check  and  deposited  it  with  a  bank  for 
•collection  and  on  the  failure  of  the  bank  de- 
posited with  defendant  telegraph  company  a 
telegram  to  the  drawer  to  stop  payment,  and 
plaintiff  was  individually  responsible  to  the 
fraternal  order  for  the  safe-keeping  and  proper 
distribution  of  the  check,  plaintiff,  and  not  the 
fraternal  order  alone,  was  entitled  to  maintain 
an  action  against  defendant  for  failure  to  trans- 
mit the  telegram,  resulting  in  the  loss  of  the 
amount  of  the  check. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  37 ;  Dec.  Dig.  $ 
56.*] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  H.  Cronhelm  against  the  Postal 
Telegraph  Cable  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

H.  Cronhelm  brought  suit  against  the  tele- 
graph company,  making  in  his  petition  sub- 
stantially the  following  allegations: 

Plaintiff  was  general  superintendent  of 
the  insurance  department  of  the  Supreme 
Lodge  of  the  Knights  of  Pythias  for  the 
State  of  Georgia,  and  had  an  office  in  the 
city  of  Atlanta,  which  was  under  the  control 
of  and  maintained  by  the  Supreme  Lodge  of 
the  Knights  of  Pythias.  On  December  20, 
1907,  he  received;  from  Carlos  S.  Hardy,  gen- 
eral secretary  of  the  Supreme  Lodge  of  the 
Knights  of  Pythias,  in  the  city  of  Chicago, 
111.,  a  certain  voucher  check  in  the  following 
words  and  figures,  to  wit:  "Supreme  Lodge 
Knights  of  Pythias,  Insurance  Department 
Voucher  Check  No.  H.  1633.  Chicago,  111., 
12/18,  1907.    To  H.  Cronhelm,  Address,  At- 


lanta, Ga.:  $1,220.  This  voucher  check  is 
payable  In  current  funds  at  the  First  Na- 
tional Bank  of  Chicago,  •  when  receipted  in 
accordance  with  directions  below.    Advanced 

on  a/c Ne $1,220.00.    Approved 

for  payment:  Carlos  S.  Hardy,  General  Sec- 
retary. Countersigned:  Saml  O.  Smart,  Au- 
ditor. Audit  No.  1070.  Received  at  Atlanta, 
Ga.,  (Date)  Dee  20,  1907,  twelve  hundred 
twenty  and  no/100  dollars  ($1,220.00),  in  full 
payment  of  the  above  account.  Account  No. 
5.  Drawn  W.  O.  P.  H.  Cronhelm.  [Before 
signing  please  write  place  and  date  above.] 
Directions :  This  receipt  must  be  dated  and 
signed  by  the  party  in  whose  favor  the 
voucher  check  is  drawn  and  in  exact  form 
as  given  above."  Indorsements  on  back  of 
voucher  check  No.  H.  1533 :  "Supreme  Lodge 
Knights  of  Pythias,  Insurance  Department. 
$1,220.00.  Date  12/18—07."  "Payable  at  the 
First  National  Bank,  Chicago,  111.  No  pro- 
test" "The  Neal  Bank,  Atlanta,  Ga."  "Paid 
through  Chicago  Clearing  House,  2 — 3,  Dec. 
23,  '07,  to  Central  Trust  Company  of  Illi- 
nois." "Pay  to  any  bank  or  bankers,  or  or- 
der. All  other  indorsements  guaranteed. 
Dec.  20—07.    The  Neal  Bank." 

On  December  20,  1907,  the  plaintiff  depos- 
ited the  voucher  check  in  the  office  of  the 
Neal  Bank  in  the  city  of  Atlanta,  "for  col- 
lection." In  the  usual  and  ordinary  chan- 
nels the  check  proceeded  from  the  office  of 
the  Neal  Bank  to  the  Central  Trust  Compa- 
ny of  Illinois,  In  Chicago,  for  presentation  to 
the  First  National  Bank  of  Chicago  for  pay- 
ment On  December  21,  1907,  which  was 
Saturday,  the  Neal  Bank  failed  and  closed  Its 
doors  for  business.  On  December  23d,  at  7:55 
a.  m.,  the  plaintiff  filed  with  the  defendant 
company  in  Atlanta  a  telegram  of  which  the 
following  is  a  copy:  "Atlanta,  Ga.,  December 
23,  '07.  To  Carlos  S.  Hardy,  1220  Manhat- 
tan Building,  Chicago,  111.  Stop  payment 
check  twelve  hundred  twenty-two  dollars  sent 
Dec.  statement  have  written.  [Signed]  H. 
Cronhelm."  It  is  alleged  that  this  telegram 
referred  to  the  voucher  check  hereinbefore 
mentioned,  and  was  designed  to  cause  the 
addressee  to  Instruct  the  First  National  Bank 
of  Chicago  to  refuse  payment  of  the  check 
when  presented,  on  account  of  the  failure 
of  the  Neal  Bank.  At  the  time  this  message 
was  left  with  the  defendant's  agent  In  At- 
lanta, attention  was  urged  by  the  plaintiff  to 
its  Importance,  and  to  the  consequences  that 
would  be  suffered  by  him  in  the  event  of  a 
failure  to  transmit  it  promptly,  and  the 
agent  informed  petitioner  that  it  would 
reach  its  destination  in  about  30  minutes. 
The  check  in  question  was  presented  to  the 
First  National  Bank  at  Chicago  by  the  Cen- 
tral Trust  Company  of  Illinois  at  12  o'clock, 
noon,  December  23,  1907,  and  was  paid 
through  the  clearing  house  of  Chicago,  the 
check  having  been  Indorsed  by  the  Neal 
Bank  to  the  Central  Trust  Company.     The 
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telegram  was  not  delivered  to  Carlos  S.  Har- 
dy until  2 :06  p.  m.,  December  23,  1907,  hav- 
ing been  negligently  delayed  In  delivery  by 
the  defendant  Carlos  S.  Hardy,  the  general 
secretary  aforesaid,  was  in  his  office  at  the 
address  referred  to  in  the  telegram  during 
the  whole  of  December  23,  1007,  and  "would 
have  stopped  payment  of  this  said  voucher 
check  by  the  First  National  Bank  of  Chicago 
if  he  had  received  said  petitioner's  message 
at  any  time  prior  to  the  receipt  of  same,  to 
wit,  December  23,  1907."  It  was  further  al- 
leged that  there  was  an  error  in  transmis- 
sion of  the  message,  both  as  to  the  name  of 
Carlos  S.  Hardy  and  as  to  the  place  for  de- 
livery of  the  message,  as  well  as  In  the  name 
of  the  sender,  and  it  is  averred  that  these  er- 
rors in  transmission  contributed  to  the  de- 
lay in  delivery. 

Plaintiff  was  individually  responsible  to 
the  Supreme  Lodge  of  the  Knights  of  Pyth- 
ias for  the  safe-keeping  and  distribution  of 
all  funds  placed  in  his  hands  by  the  Su- 
preme Lodge.  He  was  responsible  for  the 
collection,  safe-keeping,  and  proper  distribu- 
tion of  the  check,  and  no  loss  ensued  to  the 
Supreme  Lodge  by  reason  of  the  placing  of 
the  check  in  the  Neal  Bank  for  collection, 
and  the  failure  of  the  defendant  to  promptly 
deliver  the  telegram;  but  the  loss,  as  here- 
tofore set  forth,  was  sustained  by  the  plain- 
tiff individually.  The  Neal  Bank  having  be- 
come Insolvent,  the  check  passed  Into  the 
hands  of  the  receivers  of  the  bank,  and,  on 
account  of  the  gross  negligence  In  railing  to 
deliver  the  message,  the  proceeds  of  the 
check  were  paid  to  the  order  of  the  Neal 
Bank,  when,  by  ordinarily  prompt  and  care- 
ful transmission  and  delivery  of  the  mes- 
sage, payment  could  have  been  legally  pre- 
vented; and  plaintiff  was  forced  to  make 
the  check  good  to  the  Supreme  Lodge  of  the 
Knights  of  Pythias.  Plaintiff  has  received 
from  the  receivers  of  the  Neal  Bank  three 
payments  on  the  check,  as  follows:  March 
20,  1908,  $244;  October  20,  1908,  $244;  No- 
vember 20,  1909,  $183— making  a  total  of 
$671.  He  sues  for  the  difference  between 
this  sum  and  the  amount  of  the  voucher, 
plus  Interest,  claiming  the  right  to  recover 
the  sum  of  $862.32.  On  January  23,  1908, 
within  60  days  from  the  date  of  the  inju- 
ry and  damage  complained  of,  the  plain- 
tiff filed  his  claim  against  the  defendant  for 
the  sum  of  $1,220,  alleging  the  same  to  be 
due  him  as  damages  for  the  negligent  trans- 
mission and  delivery  of  his  message,  and 
caused  said  claim  to  be  referred  to  the  agen- 
cy of  the  defendant  in  the  city  of  Atlanta, 
the  agency  which  had  received  the  message 
for  transmission  and  delivery,  and  the  de- 
fendant refused  to  pay  the  amount  claimed, 
or  any  part  thereof. 

The  defendant  Interposed  a  demurrer  to 
the  petition  upon  the  following  grounds:  (1) 
Because  no  cause  of  action  is  set  forth;  (2) 
because  it  does  not  appear  how  the  plaintiff 


became  legally  liable  or  responsible  to  the 
Supreme  Lodge  of  the  Knights  of  Pythias  for 
the  proceeds  of  the  voucher;  (3)  because  it 
appears  that  the  plaintiff  had  a  preferential 
claim  against  the  receivers  of  the  Neal  Bank, 
and  that  sufficient  funds  went  Into  the 
hands  of  the  receivers  of  the  Neal  Bank  to 
pay  his  claim  in  full;  (4)  because  it  appears 
from  the  petition  that  the  right  of  action  is 
not  in  the  plaintiff.  The  defendant  special- 
ly demurred  to  the  averments  that  the 
plaintiff  was  general  superintendent  of  the 
Insurance  department  of  the  Supreme  Lodge 
of  the  Knights  of  Pythias,  and  had  an  of- 
fice In  the  city  of  Atlanta,  which  was  main- 
tained and  controlled  by  the  Supreme 
Lodge,  and  also  to  the  allegation  that  the 
telegram  had  been  negligently  held  by  the 
defendant  and  not  delivered  to  the  addressee 
until  3.-05  p.  m.,  upon  the  ground  that 
these  allegations  were  impertinent  The  de- 
fendant also  specially  demurred  on  the 
ground  that  the  allegations  of  the  petition 
did  not  show  how  and  In  what  manner  the 
plaintiff  became  legally  responsible  for  the 
proceeds  of  the  collection  of  the  check; 
the  averment  in  reference  to  this  matter  be- 
ing alleged  to  be  vague,  indefinite,  and  un- 
certain. Special  demurrer  also  raised  the 
point  that  the  nature,  character,  and  de- 
tails of  the  claim  alleged  to  have  been  filed 
with  the  defendant  were  not  set  forth. 

In  response  to  the  demurrer,  the  plain- 
tiff amended  his  petition  as  follows:  The 
check  described  In  the  petition  was  Issued 
to  the  plaintiff  "as  an  advance  on  account 
of  the  current  expenses  of  his  office"  as  gen- 
eral superintendent  of  the  Supreme  Lodge 
of  the  Knights  of  Pythias,  and  was  issued 
for  the  purpose  of  paying  "various  commis- 
sions and  compensations  due  to  him  and  to 
various  and  divers  secretaries  of  local 
branches  of  the  insurance  department  of 
the  Supreme  Lodge,  Knights  of  Pythias,  In 
the  state  of  Georgia,  under  his  employment 
and  supervision,  for  soliciting  applications 
from  members  of  the  order  of  Knights  of 
Pythias  for  Insurance  in  said  department, 
said  voucher  check  having  been  so  remitted 
and  intrusted  to  him  in  his  individual  name 
and  capacity  by  said  insurance  department, 
Supreme  Lodge,  Knights  of  Pythias,  for  the 
purposes  aforesaid."  Plaintiff  sustained  in- 
dividual loss  by  reason  of  the  negligence  of 
the  defendant,  both  on  account  of  being  a 
trustee  and  distributor  of  the  voucher  check 
for  the  purpose  above  mentioned,  and  be- 
cause of  his  ownership  thereof,  by  reason 
of  which  he  was  compelled  to  make  the 
same  good  to  the  insurance  department  of 
the  lodge.  The  original  petition  alleged 
that  the  voucher  check  was  deposited  in  the 
Neal  Bank  for  collection.  By  amendment  it 
was  alleged  that  the  check  was  deposited 
"for  collection  and  credit  to  his  individual 
account  with  said  Neal  Bank  for  deposit" 

The  trial  judge  passed  the  following  or- 
der: "The  amendment  makes  it  appear  that 
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the  check  was  deposited  for  credit  to  the 
plaintiff's  private  account,  subject  to  his 
check,  and  it  thus  became  the  property  of 
the  bank,  and  he  had  no  right  to  stop  its 
payment  He  sues  only  for  actual  dam- 
ages. The  general  demurrer  is  sustained, 
and  the  plaintiff's  petition  dismissed,  with 

judgment  against   the  plaintiff  for  

dollars  and cents  costs."  The  plain- 
tiff excepted. 

Leon  G.  Greer,  for  plaintiff  in  error.  An- 
derson, Felder,  Rountree  &  Wilson,  for  de- 
fendant in  error. 

POTTLE,   J.  (after  stating  the  facts  as 
above).     [1,2]  1.  2.  When    the    receipt   was 
signed  by  the  plaintiff,  the  voucher  became 
an  order  on  the  Chicago  bank  for  the  sum 
expressed  in  its  face.    The  voucher  recited 
upon  its  face  that  it  was  payable  in  current 
funds  of  the  bank   when  the  receipt  was 
signed.    When  the  receipt  was  signed,  the 
voucher  had  all  of  the  incidents  of  a  check 
drawn  in  the  usual  form  upon  the  order  of 
the  payee  and  indorsed  by  him.    It  was  the 
right  of  the  payee  to  divest  himself  of  the 
title  to  the  voucher  by  an  absolute  sale,  or 
he  could  appoint  an  agent  to  collect  and 
remit  to  him  the  proceeds.    Ordinarily  banks 
do  not  buy  the  checks  of  their  customers 
drawn  on  other  banks,  but  there  is.no  legal 
objection    to    their    doing    so.      Generally 
checks  or  drafts  of  this  kind  are  accepted 
only  for  collection.     The  customer  may  be 
credited  with  the  paper,  or  he  may  be  cred- 
ited with  the  amount  of  the  check  as  cash. 
Bailie  v.  Augusta  Savings  Bank,  95  Ga.  277, 
21  S.  E.  717,  51  Am.  St  Rep.  74.    But  even 
in  the  latter  case  it  is  well  settled  that  the 
bank  does  not  forfeit  the  right  to  charge  the 
amount  back  to  the  customer  if  the  check  is 
dishonored.     1  Morse,  Banks  and  Banking 
(4th  Ed.)  {  187.    Sometimes,  as  a  matter  of 
accommodation  to  customers,  banks  do  credit 
as  cash  the  amount  of  foreign  checks  and 
permit  the  depositor  to  draw  immediately 
against  the  credit;   but  this  is  a  mere  mat- 
ter  of  custom  or   practice,  which   can,   of 
course,  be  departed  from  at  any  time  and  in 
any  case.     Generally  title  to  a  particular 
check  deposited  in  a  bank  does  not  pass  out 
of  the  depositor  until  the  proceeds  are  col- 
lected.    The  question,  like  all  other  ques- 
tions of  contract,  depends  upon  the  intention 
of  the  parties.    If  they  intend  title  to  pass, 
and  by  apt  words  enter  into  an  agreement 
to  this  effect,  such  a  contract  will  be  given 
legal  efficacy.     But  the  courts  will  rather 
presume  that  simply  the  relation  of  princi- 
pal and  agent  was  created,  in  the  absence  of 
clear  evidence  that  the  parties  intended  that 
the  relation  of  debtor  and  creditor  should 
arise  immediately  upon  the  deposit  of  the 
check.    Where  a  draft  or  check  is  deposited 
•'for  collection,"  it  is  clear  that  the  title  does 
not  pass.    Central  Railroad  v.  First  National 
Bank,  73  Ga.  883;    Neal  v.  Gray,  124  Ga. 
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511  (3),  52  S.  B.  622.  Where  It  Is  deposited 
generally,  upon  an  Indorsement  in  blank,  and 
nothing  more  appears,  it  will  be  presumed 
that  the  deposit  was  made  in  the  usual  course 
of  business,  and  that  the  depositor  intended 
to  appoint  the  bank  as  his  agent  to  collect 
the  proceeds  and  deposit  them  to  his  credit. 
Here  the  voucher  was  left  "for  collection 
and  credit  to  his  individual  account  with 
said  Neal  Bank  for  deposit"  There  is  no 
averment  of  any  agreement  or  understand- 
ing other  than  that  which  may  be  implied 
from  this  language.  There  Is  no  allegation 
that  at  the  time  the  voucher  was  left  with 
the  bank,  plaintiff  was  credited  with  the 
amount  of  it  as  cash,  or  that  there  was  any 
agreement  that  he  was  to  be  allowed  to 
draw  against  the  voucher,  or  any  previous 
course  of  dealing  by  which  he  had  the  ri$ht 
to  do  this,  or  that  he  actually  did  so. 

We  are  therefore  confined  to  the  language 
of  the  averment  above  quoted  to  ascertain 
the   intention   of  the  parties.     So    dealing 
with  the  case,  we  are  very  clear  that  title 
did  not  pass  from  the  plaintiff.    The  evident 
meaning  of  the  averment  is  that  the  plain- 
tiff appointed  the  bank  his  agent  to  collect 
and  that  when  collected  the  proceeds  should 
be  deposited  to  his  individual  credit    This 
being  so,  the  plaintiff  had  the  right  to  con- 
trol the  check  and  stop  Its  payment    The 
agency  was  revocable,  and  could  be  termi- 
nated at  the  plaintiff's  pleasure.    Indeed,  the 
insolvency  of  the  bank  before  the  collection 
was  actually  made  terminated  the  agency 
and  the  bank's  right  to  proceed.    5  Cyc.  512. 
But  unless  terminated,  the  agency  continues 
until  the  collection  is  made,  after  which  the 
relation  of  debtor  and  creditor  arises.     In 
Freeman  v.  Exchange  Bank,  87  Ga.  45,  13 
S.  E.  160,  a  check  was  indorsed  "for  deposit 
to  the  credit  or1  the  indorser.    It  was  held 
that  the  proceeds  of  the  check  In  the  hands 
of  a  disinterested  bank,  through  whose  agen- 
cy the  collection  was  made,  were  subject  to- 
garnishment  as  assets  of  the  Indorser.    We- 
quote  from  the  opinion  of  Mr.  Chief  Justice 
Bleckley:   'There  being  in  evidence  no  facts 
extrinsic  to  the  bill  Itself  and  its  indorse- 
ments to  throw  light  upon  the  question  of 
title,  we  are  not  to  be  understood  as  holding 
that  such  facts  might  not  exert  a  controlling 
influence  on  the  question.     Indeed,  there  is 
authority  for  giving  them  such  effect  when 
duly  proved.    A  deposit  of  paper  in  bank 
by  a  customer,  he  indorsing  it  'for  deposit,* 
may  operate  to  clothe  the  bank  with  title- 
under  certain  circumstances.    National  Com- 
mercial Bank  v.  Miller,  77  Ala.  168,  54  Am. 
Rep.  50 ;   2  Morse  on  Bank.  §  577.    But  the 
general  rule  is  that  by  a  restrictive  Indorse- 
ment the  depositor  retains  the  title.    Bolles 
on  Banks  and  Depositors,  §  220."    In  Fourth 
National  Bank  v.  Mayer,  89  Ga.  108,  14  S.  E. 
891,  It  was  held:  "Where  a  regular  customer 
of  a  bank  deposits  with  the  bank  his  draft 
payable  to  his  own  order  and  indorsed,  'For 
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deposit  to  the  credit  of  the  drawer,  and  the 
same  is  entered  to  his  credit  on  the  books 
of  the  bank,  and  forwarded  by  the  bank  to 
another  bank  for  collection,  the  drawer,  by 
the  course  of  dealing,  having  the  right  to 
check  against  such  deposit,  and  in  fact 
checking  against  it,  and  his  checks  being 
honored,  the  title  to  the  draft  passes  to  the 
first  bank,  and,  when  collected  by  the  sec- 
ond, the  proceeds  are  not  subject  to  garnish- 
ment at  the  instance  of  a  creditor  of  the 
drawer;  such  proceeds  being  the  property, 
not  of  the  drawer,  but  of  the  first  bank. 
The  case  is  distinguishable  from  C.  R.  R.  v. 
First  Nat  Bank,  73  Ga.  383,  and  Freeman 
v.  Exchange  Bank,  87  Ga.  45  [13  S.  E.  160]." 

We  are  of  the  opinion  that  the  judgment 
of  dismissal  cannot  be  sustained  upon  the 
ground  upon  which  the  same  was  placed  by 
the  learned  trial  judge. 

[3]  3.  It  is  contended  that  the  demurrer 
was  rightly  sustained  because,  under  the 
facts  alleged,  the  plaintiff  was  a  preferred 
creditor  of  the  Neal  Bank,  and  could  have 
avoided  any  loss  by  following  the  fund  in 
the  hands  of  the  receiver,  that  the  proceeds 
of  the  voucher  which  came  into  the  hands 
of  the  receiver  was  a  trust  fund,  and  that 
a  court  of  equity  would  have  awarded  it  to 
him  as  such.  We  need  not  consider  whether 
a  wrongdoer,  like  the  defendant  is  admitted 
by  the  demurrer  to  be  in  this  case,  can  raise 
such  a  question.  There  is  force  in  the  sug- 
gestion that  one  who  has  wrongfully  occa- 
sioned another  damage  ought  not  to  be 
heard  to  say,  after  the  damage  is  done,  that 
the  Injured  party  should  have  sought  relief 
in  another  proceeding  and  against  another 
party.  Whether  the  general  rule  that  an 
injured  party  is  bound  to  lessen  his  dam- 
age would  make  permissible  a  defense  of 
this  nature  we  need  not  inquire.  In  the  cele- 
brated English  case  of  Knatchbull  v.  Hallett, 
13  Ch.  D.  696,  the  old  equity  rule,  that  ei- 
ther the  property  misappropriated  by  a  faith- 
less agent  or  its  proceeds  must  be  capable 
of  identification  before  equity  would  im- 
press it  with  a  trust  in  favor  of  the  party 
wronged,  was  enlarged  and  extended,  so  as 
to  apply  to  a  case  where  money  held  by  a 
person  in  a  fiduciary  character  was  paid  by 
him  to  his  account  at  his  bankers;  It  being 
held  that  In  such  a  case  the  owner  of  the 
money  could  follow  it  and  have  a  charge  on 
the  balance  In  the  banker's  hands.  This  mod- 
ern doctrine  has  been  followed  by  some  of 
the  American  courts  and  applied  to  a  fund 
collected  by  an  insolvent  bank  as  agent  for 
another.  See  5  Gyc.  512;  3  Am.  &  Eng.  Enc. 
-Law  (2d  Ed.)  805;  2  Morse,  Banks  &  Bank- 
ing* (4th  Ed.)  {  590;  State  v.  Edwards,  61 
Neb.  181,  85  N.  W.  43,  52  L.  R.  A.  858.  But 
the  rule  is  settled  otherwise  for  us  by  the 
Supreme  Court.  In  Tiedeman  v.  Fertilizer 
Co.,  109  Ga.  661,  34  S.  E.  999,  it  was  held: 
**Where  the  owner  of  notes  placed  the  same 
in  the  hands  of  another  for  collection,  and 


the  bailee,  having  made  collections,  failed 
to  remit  the  proceeds,  the  claim  of  the  owner 
of  the  money  collected  was,  in  a  general 
sense,  in  the  nature  of  a  fiduciary  debt,  but 
not  such  an  one  as  entitled  him  to  a  priority 
over  the  claims  of  general  creditors  in  the 
distribution  of  the  assets  of  the  bailee  who 
had  become  insolvent"  Ober  v.  Cochran, 
118  Ga.  396,  45  S.  E.  382,  98  Am.  St  Rep. 
118,  is  to  the  same  effect 

But  it  is  said  that  the  rule  announced  in 
these  cases  should  not  be  applied  where  the 
bank  became  insolvent  before  the  collection 
was  made  and  the  fund  was  paid  over  to 
the  bank's  receiver.  In  such  a  case  it  Is 
urged  that  the  fund  is  an  asset  of  the  de- 
positor In  the  custody  of  the  court  the  de- 
positor never  having  become  a  creditor  of 
the  bank,  and  the  agency  to  collect  having 
been  terminated  by  the  insolvency  of  the 
bank;  that  the  receiver  has  no  right  to 
mingle  the  fund  with  the  general  assets  of 
the  insolvent  bank,  but  should  hold  it  as  a 
trust  fund,  to  be  paid  over  to  the  depositor 
upon  demand.  There  is  much  in  this  argu- 
ment to  commend  it  The  particular  fund 
is  in  gremio  legis,  and  collected  by  the  re- 
ceiver as  a  special  fund,  in  consummation  of 
the  agency  of  the  bank,  which  has  been  ter- 
minated by  its  insolvency.  The  receiver  is 
not  bound  to  accept  the  fund,  and,  if  he  does 
so,  it  would  seem  to  be  equitable  and  right 
for  him  to  pay  it  over  intact  to  the  person 
who  employed  the  bank  to  make  the  collec- 
tion. But  in  Schofleld  Mfg.  Co.  v.  Cochran, 
119  Ga.  901,  47  S.  E.  208,  the  bank  failed 
and  was  placed  In  the  hands  of  a  receiver 
before  the  money  was  returned,  and  it  was 
held  that  the  owner  of  the  draft  which  was 
thus  collected  was  not  entitled  to  priority 
over  general  creditors.  This  decision  settles 
this  question  adversely  to  the  contention  of 
the  defendant  in  error. 

[4]  4.  It  is  contended  that  the  judgment 
dismissing  the  petition  should  be  affirmed, 
because  the  plaintiff's  claim  for  damages  is 
dependent  upon  a  speculative  or  contingent 
event,  which  is  not  so  legally  certain  as  to  au- 
thorize a  recovery  against  the  defendant  In 
other  words,  it  is  said  that  the  allegation  in 
the  petition  that  the  addressee,  Carlos  S. 
Hardy,  would  have  stopped  payment  of  the 
check,  had  the  message  been  promptly  de- 
livered, is  an  averment  as  to  the  happening 
of  an  event  uncertain  and  speculative.  The 
rule  applicable  in  such  cases  is  thus  stated  in 
the  Cyclopedia  of  Law  and  Procedure  (volume 
37,  p.  1758):  "The  loss  is  not  in  the  eye  of 
the  law,  the  proximate  consequence  of  the 
telegraph  company's  negligence  in  a  case 
where,  even  if  the  company  had  performed 
its  duty,  there  can  be  no  legal  certainty  that 
the  loss  would  not  still  have  occurred  or  the 
object  of  the  message  have  been  defeated. 
Thus,  if  the  happening  or  preventing  of  the 
loss,  even  though  the  telegraph  company  had 
performed  its  duty,  would  still  have  been  de- 
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pendent  on  ft  speculative  or  contingent  fu- 
ture event,  or  on  the  voluntary  action  or 
inaction  of  the  other  party  to  the  message, 
or  of  plaintiff  himself,  or  of  a  third  party, 
where  there  was  no  obligation  on  the  part 
of  such  party  to  act  or  not  to  act,  it  cannot 
be  said  with  legal  certainty'  that  the  loss 
was  the  result  of  the  telegraph  company's 
negligence."  This  rule  has  been  applied  in 
a  great  variety  of  cases.  For  instance,  where 
a  suit  was  brought  against  a  telegraph  com- 
pany for  damages  on  account  of  the  failure 
of  the  plaintiff  to  complete  a  contract  refer- 
red to  in  the  message,  it  was  said  that  be- 
fore the  plaintiff  could  recover  it  must  be 
said  "with  legal  certainty  that,  if  that  tele- 
gram had  been  delivered,  there  would  have 
been  an  actual  contract;  for,  if  a  contract 
had  not  ensued,  the  company  would  clearly 
not  be  liable.  We  everywhere  come  across 
the  rule  that  damages  must  not  be  contingent 
and  conjectural.  I  do  not  here  mean  a  con- 
jectural process  of  fixing  the  mere  amount 
of  damages;  but  I  mean  that  we  cannot  fix 
damages  upon  a  party  as  guilty  of  wrong 
upon  a  cause  or  basis  resting  on  a  contingen- 
cy, upon  an  event  that  might,  or  might  not, 
have  happened.  We  cannot  say  that  the  pro- 
posal of  the  lumber  company  would  have 
been  accepted."  Beatty  v.  Telegraph  Co.,  52 
W.  Va.  414,  44  S.  El  311.  To  the  same  effect, 
see  Tanning  Co.  v.  Telegraph  Co.,  143  N.  C. 
376,  55  S.  E.  777. 

The  rule  was  applied  in  favor  of  the  tele- 
graph company  in  a  case  where  it  was  sued 
for  damages  for  falling  to  deliver  a  message 
to  a  witness  summoned  to  testify  in  a  pend- 
ing action.  It  was  held  that  the  claim  of 
the  plaintiff  that,  if  the  witness  had  been 
present,  he  would  have  won  his  case,  was  too 
speculative  to  be  the  basis  of  damages.  Mar- 
tin v.  Telegraph  Co.,  18  Wash.  200,  51  Pac. 
376.  Claim  for  damages  was  also  denied  in 
a  case  where  the  company  failed  to  deliver 
a  message  to  a  son,  'announcing  the  illness  of 
his  father ;  the  claim  being  predicated  upon 
the  theory  that,  if  the  message  had  been  de- 
livered, the  son  would  have  reached  his  fa- 
ther's bedside  before  his  death  and  would 
have  received  from  him  a  donation.  The 
court  held  that  such  a  loss  as  claimed  by  the 
plaintiff  could  not  have  been  contemplated 
when  the  message  was  delivered.  Chapman 
v.  Telegraph  Co.,  90  Ky.  265,  13  S.  W.  880. 
In  Western  Union  v.  Crall,  39  Kan.  580,  18 
Pac.  719,  it  was  held  that  damages  could  not 
be  recovered  on  account  of  loss  of  anticipated 
gain  based  upon  the  probability  of  the  plain- 
tiff's horse  being  able  to  win  prize  purses 
at  a  trotting  race.  In  Walser  v.  Telegraph 
Co.,  114  N.  C.  440,  19  S.  E.  366,  it  appeared 
that  the  Comptroller  of  the  Currency  sent 
a  telegram  to  the  plaintiff,  inquiring  if  he 
would  accept  the  receivership  of  a  certain 
bank  at  a  compensation  mentioned  in  the 
telegram.  It  was  held  that  the  plaintiff 
could  not  recover  damages  for  the  nondeliv- 


ery of  the  message,  Inasmuch  as,  even  If  he 
had  accepted  the  offer,  the  government  was 
under  no  legal  obligation  to  appoint  him, 
and  that  for  this  reason  the  damages  were 
too  remote,  and  rested  upon  an  event  too 
uncertain.  So,  in  a  case  where  a  telegram 
was  sent  requesting  the  shipment  by  express 
of  four  gallons  of  whisky,  the  plaintiff  was 
not  allowed  to  recover,  because  there  was  no 
evidence  that  the  whisky  would  have  been 
sent  If  the  error  in  the  transmission  of  the 
message  had  not  been  made.  Newsome  v. 
Telegraph  Co.,  137  N.  C.  513,  50  a  E.  279. 
See,  also,  Smith  v.  Western  Union,  83  Ky. 
104,  4  Am.  St.  Rep.  126 ;  McColl  v.  Western 
Union,  44  N.  Y.  Super.  Ct  487. 

In  Clay  v.  Western  Union,  81  Ga.  285,  6 
S.  E.  813,  12  Am.  St  Rep.  316,  the  plaintiff 
alleged  that  by  the  negligence  of  the  com- 
pany a  telegram  sent  to  him  was>  not  deliv- 
ered in  time  for  him  to  make  a  trade,  where- 
by he  lost  a  certain  sum  which,  he  would 
have  made  as  profits  if  he  had  received  the 
telegram  at  the  proper  time.    Plaintiff  was 
an  undertaker,  and  the  telegram  was  a  direc- 
tion for  him  to  meet  a  certain  train  to  ar- 
range for  the  shipment  of  the  remains  of 
the  person  named  in  the  telegram.   The  court 
held  that  by  the  failure  of  the  company  to 
deliver  the  message  the  plaintiff  lost  a  mere 
opportunity  or  possibility  to  make  something, 
and  the  judgment  dismissing  the  petition  on 
general  demurrer  was  sustained.    See,  also, 
Western  Union  Telegraph  Co.  v.  Watson,  94 
Ga.  202,  21  S.  B.  457,  47  Am.  St  Rep.  151; 
Bashmsky  v.  Western  Union  Telegraph  Co., 
1  Ga.  App.  761,  58  S.  E.  91.    In  the  case  last 
referred  to,  the  plaintiffs  alleged  that  by  the 
failure  of  the  defendant  to  deliver  a  message 
they  lost  a  contract  under  which  they  would 
have  made  certain  commissions.    Judge  Rus- 
sell, speaking  for  the  court,  said:   "It  can- 
not be  seen,  from  the  allegations  of  the  peti- 
tion, how  the  plaintiffs  were  damaged.     No 
right  to  recover  damages  is  alleged.     It  is 
nowhere  distinctly  alleged  that  the  plaintiffs 
had  a  contract  with  the  sender  of  the  mes- 
sage.    On  the  contrary,  from  the  distinct 
averment  in  the  fourth  paragraph  of  the  peti- 
tion that  they  'would  have  been  able  to  have 
made  the  contract,'  etc.,  it  can  only  be  infer- 
red that  they  did  not  have  such  a  contract 
as  would  have  bound  the  sender  of  the  mes- 
sage.    They  lost  nothing  but  a  chance  to 
make  something.    It  was  a  case  of  lost  op- 
portunity;   but  the  plaintiffs   were  in   the 
same  condition  after  receiving  the  telegram 
as  they  were  before,  except  the  expense  of 
their  reply,  which  was  sent  'at  a  venture.' 
It  is  averred  that,  if  the  plaintiffs  had  re- 
ceived the  telegram  in  time,  they  would  have 
made  $1,999.99.    They  might  have  done  this 
if  they  had  been  able  to  make  the  contract, 
or  they  might  not    No  contract  is  set  out" 
See,  also,  Richmond  Mills  v.  Western  Union 
Telegraph  Co.,  123  Ga.  216,  51   S.   E.  290, 
where   the   telegram,  which  the   defendant 
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failed  to  deliver  contained  a  mere  proposal 
to  sell  goods.  It  was  held  that  the  claim  of 
the  plaintiff  that  if  the  message  had  been 
delivered  the  purchaser  would  have  accept- 
ed, and  they  would  have  made  certain  profits, 
rested  upon  an  event  too  uncertain  to  author- 
ize a  recovery.  In  Capers  v.  Western  Union 
Telegraph  Co.,  71  S.  C.  29;  50  S.  E.  537,  the 
right  to  recover  damages  for  the  failure  of 
the  defendant  to  deliver  a  message  in  time 
to  have  money  deposited  in  a  bank  to  pay  a 
check  was  denied,  upon  the  ground  that  the 
plaintiff  failed  to  allege  "that  the  addressee 
would  have  delivered  the  money  in  time  to 
the  person  designated  to  convey  it  to  the 
bank,  and  that  such  person  would  have  con- 
veyed it  in  time." 

We  recognize  the  soundness  of  these  deci- 
sions and  the  correctness  of  the  general  rule 
therein   announced;    but  we  do  not  think 
this  rule  is  applicable  to  the  facts  of  the 
present  case.    If  one  owes  another  money,  it 
is  his  duty  to  seek  him  out  and  pay  him  in 
legal  tender.     If  the  creditor,  for  the  mere 
accommodation   of  the  debtor,   accepts  the 
latter's  personal  check  drawn  upon  a  foreign 
bank,  the  creditor  has  the  right  to  appoint 
an  agent  to  collect  this  check.    The  delivery 
of  the  check  to  the  creditor  does  not  satisfy 
the  debt,  unless  expressly  so  accepted.    The 
obligation  of  the  debtor  continues  until  the 
check  is  actually  paid.    The  creditor  has  a 
right  to  revoke  the  agency  to  collect,  and 
if  he  appoints  a  faithful  agent,  and  under* 
takes  to  revoke  the  agency,  it  is  the  duty  of 
the  debtor  to  co-operate  with  the  creditor  in 
the  revocation  of  the  agency;    and  if  the 
debtor  received  from  the  creditor  a  telegram 
requesting  him  to  stop  payment  of  the  check, 
and  he  should  fail  to  do  so,  and  the  money 
should  be  misappropriated  by  the  agent  ap- 
pointed to  collect,  the  debt  would  not  be  sat- 
isfied, and  the  debtor  would  still  be  liable  to 
the  creditor.     This  being  true,  the  debtor 
would  be  under  a  legal  obligation  to  stop 
the  payment  of  the  check.    The  court  will 
not  assume  as  a  matter  of  law  in  such  a 
case  that  the  debtor  would  not  comply  with 
this  obligation  imposed  upon  him,  but,  on  the 
contrary,  will  presume  that  he  would  have 
done  what  the  law  would  require  him  to  do 
in  order  to  relieve  himself  from  liability. 
The  allegation  in  the  petition  is  that  the 
person  to  whom  the  message  was  addressed 
would  have  stopped  payment  of  the  check. 
If  this  person  had  been  under  no  obligation 
to  stop  payment,  but  a  mere  outsider,  the 
plaintiff  would  have  stated  no  cause  of  ac- 
tion,  because  in   that  case   the   person   to 
whom  the  message  was  sent  might  or  might 
not  have  complied  with  the  request,  would 
have  been  under  no  obligation  to  do  so,  and 
the  court  would  not  presume  that  he  would 
have  done  so.    The  possibility  of  his  comply- 
ing with  the  request  in  such  a  case  would 
have  been  too  uncertain  and  contingent  to 
form  the  basis  of  a  recovery.    But  we  think 


the  case  is  altogether  different  where  the 
person  to  whom  the  message  is  sent  is  the 
one  who  drew  the  check  and  who  owed  the 
money,  and  who  was,  therefore,  under  a 
legal  obligation  to  take  the  necessary  steps 
to  save  himself  from  loss.  See,  generally,  on 
this  subject,  Western  Union  Tel.  Co.  v.  Ford, 
8  Ga.  App.  514,  70  S.  E.  65;    s.  c.,  10  Ga. 

App. ,  74  S.  E.  70  (Feb.  24,  1912). 

[8]  5.  But  it  is  contended  that  Hardy,  the 
person  to  whom  the  telegram  was  addressed, 
was  not  such  a  debtor  of  the  plaintiff  as  to 
place  him  under  any  legal  obligation  to  com- 
ply with  the  request  contained  in  the  tele- 
gram. Under  the  allegations  of  the  petition, 
the  amount  of  money  named  in  the  voucher 
was  due  to  the  plaintiff,  to  be  used  by  him 
for  the  purpose  mentioned  in  the  petition. 
Hardy  was  the  custodian  of  the  fund  out  of 
which  this  money  was  to  be  paid.  He  had 
a  right  to  withdraw  the  fund  by  check.  It 
was  his  duty,  as  an  agent  of  the  Supreme 
Lodge  of  the  Knights  of  Pythias  and  as  cus- 
todian of  the  fund,  to  pay  over  this*  amount 
of  money  to  the  plaintiff.  Now,  suppose  the 
message  had  been  promptly  delivered  to  Har- 
dy, and  he  had  negligently  failed  to  notify 
the  Chicago  bank  to  withhold  payment  of 
the  check.  Is  it  not  clear  that  Hardy  would 
have  been  personally  responsible  for  the 
loss  of  this  money?  A  corporation  can  act 
only  through  Its  agents,  and  if  one  of  its 
agents  by  negligent  inaction  causes  the  cor- 
poration to  sustain  a  loss,  the  agent  would  be 
liable  to  the  corporation.  It  is  also  true 
that,  if.  this  agent  by  his  negligence  causes 
third  persons  to  sustain  loss,  the  agent  would 
be  individually  responsible  to  the  party  in- 
jured. We  think,  therefore,  that  under  the 
allegations  of  the  petition  the  case  stands 
just  as  though  it  were  a  transaction  between 
an  ordinary  creditor  and  an  ordinary  debtor. 

The  fact  that  the  telegram  was  addressed 
to  Hardy  as  an  individual  can  make  no  dif- 
ference. It  is  said  that  as  an  individual 
Hardy  had  no  right  to  stop  payment  on  the 
check,  but  could  have  done  so  acting  only  in 
his  capacity  as  an  officer  of  the  Supreme 
Lodge  of  the  Knights  of  Pythias.  We  think 
it  is  entirely  Immaterial  that  the  message' 
was  not  addressed  to  him  in  his  official  ca- 
pacity. Hardy  as  an  officer  and  Hardy  as 
an  individual  were  one  and  the  same  man. 
If  he  had  received  the  telegram  as  an  indi- 
vidual, in  all  probability  he  would  have  taken 
whatever  action  was  necessary  and  proper  as 
an  officer  of  the  lodge  to  stop  payment  of  the 
check.  If  the  plaintiff  had  met  Hardy  on  the 
street  and  requested  him  to  stop  payment 
of  the  check,  it  certainly  would  not  have 
been  necessary,  to  expressly  address  him  as 
general  secretary  of  the  Supreme  Lodge  of 
the  Knights  of  Pythias,  nor  was  it  necessary 
to  incorporate  his  official  title  in  the  tele- 
gram. 

[7]  It  is  further  contended  that,  if  there 
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Is  any  right  of  action  at  all,  It  Is  In  the  Su-  [ 
preme  Lodge  of  the  Knights  of  Pythias,  and 
not  in  the  plaintiff;  that  It  appears  from  the 
allegations  of  the  petition  that  the  money 
belonged  to  the  Knights  of  Pythias,  and  not 
to  the  plaintiff,  and  that  he  was  the  mere 
agent  of  the  lodge  to  disburse  the  fund.  The 
petition  alleges  that  the  plaintiff  was  indi- 
vidually responsible  to  the  Supreme  Lodge  of 
the  Knights  of  Pythias  for  the  safe-keeping 
and  proper  distribution  of  the  voucher  check 
deposited  with  the  Neal  bank,  that  no  loss 
ensued  to  the  Supreme  Lodge  by  reason  of 
the  failure  of  the  plaintiff  to  receive  the  pro- 
ceeds of  the  check,  that  the  plaintiff  alone 
was  responsible  for  Its  loss,  and  that  he  had 
in  fact  made  the  same  good  to  the  Supreme 
Lodge.  We  think  these  allegations  were  suf- 
ficient to  show  that  the  plaintiff  was  au- 
thorized to  bring  suit  In  his  own  name.  He 
avers  that  he  was  responsible  to  the  Supreme 
Lodge  for  the  safe-keeping  of  the  money,  that 
the  loss  was  occasioned  by  the  act  of  the 
agent  whom  he  appointed  to  collect  the  mon- 
ey, and  that,  recognizing  his  liability,  he  in 
fact  paid  to  the  Supreme  Lodge  the  amount 
of  the  check. 

[5]  Under  these  allegations  the  plaintiff  had 
a  right  to  maintain  the  action.  Our  conclu- 
sion Is  that  the  demurrer  was  not  well  taken, 
and  that  the  court  erred  In  dismissing  the 
petition. 

Judgment  reversed. 


<10  Ga~  App.  745) 

SOUTHERN  RY.  CO,  v.  FLANIGAN. 
(No.  3,821.) 

{Court  of  Appeals  of  Georgia.    March  6,  1912.) 

(ByUabu*  h*  the  Court.) 

1.  CAJiBIEKS    (S   264*)  —  Passengbb  Thains— 
Regulation. 

In  the  absence  of  statutory  prohibition  or 
regulation,  a  railroad  colnpany  may  adopt  a 
rule  that  certain  passenger  trains,  running  reg- 
ularly  on  its  road,  will  stop  only  at  designated 
places. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  §§  1037-1039;   Dec  Dig.  §  264.*] 

2.  Cabbiebs  (f  264*)— Pubobaseb  of  Ticket 
•    —Rights  of  Pabties. 

Where  a  common  carrier,  sells  to  a  person 
a  ticket  between  two  points  on  its  line  or  road, 
and  the  ticket  contains  no  express  restriction 
as  to  the  train  or  trains  on  which  it  will  be 
accepted  for  passage,  the  holder  thereof  has  the 
right  to  assume,  In  the  absence  of  any  informa- 
tion, actual  or  constructive,  to  the  contrary, 
that  he  may  ride  on  the  ticket  to  his  destina- 
tion, as  indicated  by  the  ticket,  on  any  train  of 
the  company  carrying  passengers  to  that  point. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  1037-1039;   I>ee.  Dig.  f  264.*] 

3.  Cabbiebs  (§  361*)— Expulsion  of  Passen- 
ger—Liability OF  RAILBOAD. 

Where  a  person,  having  bought  his  ticket 
to  a  particular  station  on  the  line  of  the  rail- 
road, boards  a  passenger  train  of  the  company 
in  ignorance  of  the  fact  that  the  train  makes  no 
stop  at  that  particular  place,  it  is  the  duty  of 


the  conductor,  when  he  first  discovers  the  pas- 
senger's mistake,  to  inform  him  of -the  fact,  In 
order  that  the  passenger  may  exercise  his  op- 
tion to  remain  on  the  train  to  the  point  to . 
which  his  ticket  entitles  him  to  ride,  or  to  dis- ' 
embark  at  some  station  where  the  train  does 
stop.  The  passenger  cannot*  be  treated  as  a 
trespasser  before  reaching  the  station  called  for 
by  his  ticket;  and  if,  over  his  protest,  he  is 
compelled  by  the  conductor  to  leave  the  train 
before  reaching  it,  his  wrongful  expulsion  is  a 
tort  for  which  the  railroad  company  is  re- 
sponsible in  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1409-1501 ;    Dec  Dig.  9  361.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  F.  B.  Flanigan  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

McDaniel  &  Black  and  E.  A.  Neely,  for 
plaintiff  In  error.  J.  T.  Moore  and  Moore  & 
Branch,  for  defendant  In  error. 

HIIX,  C.  J.  The  plaintiffs  petition  alleg- 
es that  on  March  26,  1910,  she  bought  a  tick- 
et from  the  agent  of  the  Southern  Railway 
Company  at  Science  Hill,  Ky.,  entitling  her 
to  transportation  to  Jenkinsburg,  Ga.,  and, 
after  purchasing  the  ticket,  boarded  one  of 
the  regular  passenger  trains  of  the  defend- 
ant company  with  her  six  children  for  the 
purpose  of  going  to  Jenkinsburg,  to  which 
place  the  train  was  going.  When  she  arriv- 
ed at  Atlanta,  Ga.,  she  was  for  the  first 
time  Informed  by  the  conductor  of  the  train 
that  the  train  she  was  on  was  a  through 
train,  and  did  not  stop  at  Jenkinsburg,  and 
that  she  would  have  to  leave  the  train  In 
Atlanta  and  wait  for  another  train,  In  order 
to  complete  her  trip  to  Jenkinsburg.  The 
train/  arrived  In  Atlanta  about  11  o'clock  at 
night,  and  when  the  conductor  told  her  that 
she  could  not  continue  her  trip  to  Jenkins- 
burg on  that  train,  and  would  be  compelled 
to  leave  It,  she  objected  to  being  put  off  In 
Atlanta,  and  Insisted  upon  continuing  her 
trip  to  Jenkinsburg  on  that  train.  Never- 
theless the  conductor  would  not  permit  her 
to  complete  her  trip  to  Jenkinsburg,  and  she 
was  thus  compelled  to  leave  the  train  and 
to  wait  in  Atlanta  from  11  o'clock  that  night 
until  7:30  o'clock  next  morning.  She  was 
practically  without  money,  was  an  entire 
stranger  in  Atlanta,  and  was  In  a  delicate 
state  of  health  at  the  time.  In  this  situa- 
tion she  was  compelled  to  sit  up  in  the  depot 
in  Atlanta  all  night  with  her  children.  She 
was  caused  great  anxiety  and  physical  suf- 
fering, suffered  much  pain  and  discomfort 
by  reason  of  having  to  stay  over  in  Atlanta 
and  sit  up  all  night,  and  was  rendered  ill  by 
the  worry,  anxiety,  and  discomfort  thus  suf- 
fered by  her,  and  she  continued  to-  suffer  for 
several  weeks  as  a  result  of  these  facts. 
She  alleges  that  the  conduct  of  the  conduc- 
tor in  compelling  her  to  leave  the  train  In 
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Atlanta  under  the  circumstances  stated 
amounted  to  an  expulsion ;  that,  haying  pur- 
chased a  ticket  to  Jenkinsburg,  she  was  en- 
titled to  be  carried  on  that  ticket  to  that 
point;  that  she  was  not  informed,  when 
she  boarded  the  train  at  Science  Hill,  that 
the  train  was  a  through  train  and  would  not 
stop  at  Jenkinsburg,  and  that  she  would 
have  to  remain  in  Atlanta  for  another  train, 
and  she  was  for  the  first  time  Informed  of 
this  fact  by  the  conductor  on  reaching  At- 
lanta. She  sues  to  recover  damages,  both 
compensatory  and  punitive,  for  the  tortious 
conduct  of  the  conductor.  The  defendant 
filed  a  demurrer,  on  general  and  special 
grounds.  Some  of  the  special  grounds  were 
sustained,  with  leave  to  amend,  and  some 
were  overruled.  The  general  demurrer  was 
overruled,  and  to  the  Judgment  overruling 
this  general  demurrer  the  defendant  ex- 
cepted. 
Three  questions  are  raised  by  the  record : 

(1)  As  to  the  right  of  the  railroad  company 
to  promulgate  rules  regulating  the  running 
and  stopping  of  its  trains  at  stations,  re- 
quiring some  trains  to  run  through  without 
stopping,  except  at  designated  stations  on 
its  line,  and  others  to  stop  at  all  stations; 

(2)  as  to  the  duty  of  one  who  buys  a  ticket 
to  inform  himself  on  what  train  the  ticket 
would  entitle  him  to  transportation ;  and  (3) 
as  to  the  rights  of  the  passenger  who  ig- 
norantly  boards  a  train  which  does  not  stop 
at  the  station  to  which  he  has  bought  a  tick- 
et, and  the  correlative  duty  of  the  conductor 
of  the  train  when  he  discovers  that  such  pas- 
senger is  on  the  wrong  train. 

[1]  1.  In  the  absence  of  statutory  regula- 
tion or  prohibition,  a  railroad  company  may 
adopt  regulations  that  certain  passenger 
trains,  running  regularly  on  its  roads,  shall 
stop  only  at  designated  stations.  There  can 
be  no  doubt  that  such  rules  and  regulations 
are  reasonable,  and  are  necessary  in  the 
proper  conduct  of  the  business  of  the  rail- 
road company.  Civil  Code  1910,  5  2729; 
Southern  Ry.  Co.  v.  Watson,  110  6a.  681,  36 
S.  E.  209;  Harp  v.  Southern  Ry.  Co.,  119 
Ga.  927,  47  S.  B.  206,  100  Am.  St  Rep.  212 ; 
Hutchinson  on  Carriers  (3d  Ed.)  §  1060.  But 
a  rule,  however  reasonable,  should  be  en- 
forced with  due  regard  to  the  obligation  of 
extraordinary  diligence  which  the  law  im- 
poses upon  carriers  of  passengers. 

[21  2.  It  is  Insisted  by  counsel  for  the 
plaintiff  in  error  that  a  passenger  is  bound 
to  inquire  and  ascertain  whether  the  train 
which  he  proposes  to  take  stops  at  the  sta- 
tion to  which  his  ticket  entitles  him  to  ride; 
that  if,  without  inquiry,  he  boards  a  train 
which,  by  the  regulations  of  the  carrier,  does 
not  stop  at  his  destination,  he  cannot  re- 
quire the  train  to  be  stopped  at  such  desti- 
nation, but  that  he  may  lawfully  ride  to  the 
nearest  point  short  of  his  destination  where 
the  train  regularly  stops;  and  it  is  said  that 
there  is  no  allegation  in  the  petition  that  the 
plaintiff  made  any  effort  to  have  the  train  on 


which  she  had  taken  passage  stop  at  the 
nearest  point  short  of  Jenkinsburg,  the  par- 
ticular station  to  which  she  had  bought  a 
ticket,  nor,  in  fact,  that  Atlanta  was  not  the 
nearest  scheduled  stop  of  that  train  to  Jenk- 
insburg. The  rule  as  claimed  by  the  plain- 
tiff in  error  is  unquestionably  supported  by 
great  weight  of  authorities,  both  text-writers 
and  decisions  of  courts.  Hutchinson  on  Car- 
riers (3d  Ed.)  S  1060,  and  cases  cited  in  the 
notes;  4  Elliott  on  Railroads,  p.  1593;  3 
Thompson's  Commentaries  on  the  Law  of 
Negligence,  $  2562.  Discussing  this  subject, 
Thompson,  in  his  Commentaries  on  Negli- 
gence, supra,  declares  that  "it  Is  the  duty  of 
a  person  before  taking  passage  upon  a  rail- 
road train  to  use  reasonable  diligence,  by  in- 
quiring of  the  station  agent  or  the  conductor 
of  the  train,  or  by  reading  the  published 
schedules  of  the  train,  or  by  other  means,  to 
ascertain  whether  or  not  the  particular  train 
stops  at  his  particular  place  of  destination," 
and  he  cites  in  support  of  this  rule  several 
decisions  in  the  notes,  which  hold,  in  effect, 
that  where  an  intended  passenger  purchas- 
es a  ticket  at  the  company's  office  when  the 
train  is  about  to  depart  in  the  direction  in 
which  he  wishes  to  go,  without  making  in- 
quiry as  to  whether  or  not  the  train  will 
stop  at  the  particular  station  to  which  he 
has  purchased  the  ticket,  and  after  boarding 
the  train  he  learns  for  the  first  time  that  the 
train  will  not  stop  at  that  station,  he  has  no- 
redress  against  the  company,  either  for  car- 
rying him  beyond  his  particular  station,  or 
for  requiring  him  to  get  off  at  an  interme- 
diate station. 

In  the  case  of  Texas  &  Pacific  Railway  Co. 
v.  Ludlam,  57  Fed.  481,  6  C.  C.  A.  454,  Judge 
Pardee,  speaking  for  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit,  announces  the 
rule  as  follows:  "It  is  the  duty  of  the  per- 
son about  to  take  passage  on  a  railroad  train 
to  inform  himself  when,  where,  and  how  he 
can  go  or  stop,  according  to  the  regulation* 
of  the  railroad  company;  and  if  he  makes- 
a  mistake,  not  induced  by  the  company, 
against  which  ordinary  care  in  this  respect 
would  have  protected  him,  he  has  no  remedy 
against  the  company  for  the  consequences." 
And  he  further  holds  that  where  a  train  not 
scheduled  to  stop  at  a  certain  station  i» 
boarded  by  a  person  holding  a  ticket  for  such 
station,  without  Informing  himself  whether  he 
can  stop  there  or  not,  the  failure  of  the  con- 
ductor to  Inform  him  at  the  first  opportunity 
that  the  train  does  not  stop  there,  so  that  he 
can  exercise  the  right  of  stopping  at  some 
Intermediate  station,  is  not  a  breach  of  the 
company's  obligation,  so  as  to  render  it  lia- 
ble for  damages  caused  to  a  passenger  by 
being  put  off  at  the  last  preceding  station- 
where  he  Is  subjected  to  great  inconvenience 
and  exposure.  As  to  this  latter  point  there 
was  a  dissenting  opinion  by  Locke,  District 
Judge.  Thompson,  in  his  Commentaries  on 
the  Law  of  Negligence  (volume  3,  §  2563),  de- 
clares that  the  decision  of  the -majority  of 
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.the  United  States  Circuit  Court  of  Appeals 
on  this  point,  "though  rendered  bj  a  federal 
Court  of  Appeals,  cannot  make  a  rule  of 
law  so  palpably  unreasonable,  so  unjust,  and 
so  opposed  to  public  right"  ' 

We  cannot  fully  subscribe  to  the  soundness 
-of  the  rule  that  one  who  proposes  to  become 
a  passenger  is  bound  to  inquire,  when  he 
purchases  his  ticket  and  before  he  boards  the 
train,  to  ascertain  whether  the  train  which 
he  proposes  to  take  according  to  its  schedule 
stops  at  the  particular  place  on  the  line  of 
the  railroad  to  which  his  ticket  entitles  him 
to  ride.  It  seems  to  this  court  that  the 
sounder  rule  on  the  subject  is  to  impose  upon 
the  railroad  company  the  duty  of  giving  the 
information  to  the  purchaser  of  the  ticket 
over  its  railroad  as  to  what  train  stops  at 
the  particular  station  to  which  it  sells  the 
ticket,  and  not  to  impose  the  duty  of  inquiry 
upon  the  proposed  passenger.  Agents  who 
sell  tickets  know  the  schedules  of  the  com- 
pany's trains,  and  it  would  seem  to  be  more 
reasonable  to  require  that  this  information 
should  be  given  to  the  passenger,  when  he 
proposes  to  buy  his  ticket  to  a  particular  sta- 
tion, than  it  would  be  to  require  the  passen- 
ger, before  or  when  he  purchases  the  ticket, 
to  make  the  inquiry.  A  ticket  over  a  rail- 
road is  not  only  a  receipt  for  the  money  paid 
for  the  ticket,  but  constitutes  a  contract  be- 
tween the  passenger  and  the  company  for 
transportation  according  to  its  terms;  and  in 
the  carrying  out  of  the  contract  the  law  of 
this  state  imposes  upon  the  carrier  extraordi- 
nary diligence  to  protect  the  passenger,  and 
certainly  it  would)  be  unreasonable  to  hold 
that  the  full  measure  of  the  carrier's  dili- 
gence has  been  reached  unless  he  gives  this 
information  in  his  possession  so  important 
to  the  exercising  by  the  passenger  of  the 
right  to  which  he  is  entitled  under  his  con- 
tract as  evidenced  by  the  ticket  When  a 
passenger  buys  a  ticket,  he  has  a  right  to 
presume  that  all  necessary  information  or  in- 
structions will  be  given  him  for  the  proper 
use  of  that  ticket  And  when  one  who  pro- 
poses to  become  a  passenger  buys  a  ticket 
from  an  agent  of  the  carrier1  to  a  particular 
station,  he  has  a  right  to  assume,  in  the  ab- 
sence of  any  information,  actual  or  construc- 
tive, to  the  contrary,  that  he  may  ride  on 
that  ticket  to  his  destination  on  any  train  of 
the  company  carrying  passengers  to  that 
place. 

Certainly  this  should  be  the  rule,  in  the  ab- 
sence of  any  restriction  in  the  ticket  Itself 
showing  that  it  is  not  good  for  transporta- 
tion to  the  particular  station  to  which  it  had 
been  purchased.  When  a  person  goes  to  a 
railroad  station  and  buys  a  ticket  from  the 
agent  of  the  company,  the  reasonable  infer- 
ence from  that  act  is  that  he  Intends  to  be- 
come a  passenger  to  his  destination  on  the 
next  train  passing  the  initial  point  and  going 
to  the  particular  place  designated  by  the 
ticket;  and  if  the  next  train  is  a  through 


train,  or  one  that  does  not  stop  at  that  sta- 
tion, the  agent  of  the  company,  when  he  sells 
the  ticket  to  the  proposed  passenger,  should 
inform  him  of  the  fact  In  Atkinson  v. 
Southern  Ry.  Co.,  114  Ga.  146,  39  S.  E.  888, 
55  L.  R.  A.  223,  it  is  held  that,  "when  a  rail- 
road company  places  an  agent  in  charge  of 
its  business  at  a  place  where  passengers  are 
expected  to  board  its  trains,  and  authorizes 
such  agent  to  sell  tickets  to  passengers  to 
be  used  when  taking  passage  upon  its  trains, 
one  who  purchases  from  such  an  agent  a 
ticket  upon  which  there  is  no  statement  as 
to  what  trains  it  will  or  will  not  be  good  for 
passage  upon  has  a  right  to  presume  that 
the  agent  is  authorized  by  the  company  to 
give  him  information  on  this  subject" 

Of  course,  if  the  proposed  purchaser 
should  ask  for  the  information,  it  would  be 
the  duty  of  the  agent  to  give  it  to  him,  and 
the  company  would  be  held  responsible  for 
the  correctness  of  the  information.  Atkinson 
v.  Southern  Ry.  Co.,  supra.  But  we  think 
the  rule  should  go  further,  and  make  it  the 
duty  of  the  agent,  having  reason  to  believe 
that  the  purchaser  proposes  to  take  passage 
on  a  particular  train,  to  inform  him  that  that 
train  will  not  stop  at  the  station  to  which 
he  proposes  to  purchase  a  ticket,  so  that  he 
may  regulate  his  conduct  as  a  passenger  ac- 
cordingly. We  frankly  admit  that  this  opin- 
ion is  contrary  to  the  views  of  many  judges 
and  text-writers,  but  we  are  nevertheless 
strong  in  the  faith  that  it  is  more  in  conso- 
nance with  reason  and  Justice,  and  more  in 
harmony  with  the  rule  of  extraordinary  dili- 
gence which  the  law  imposes  upon  carriers  of 
passengers.  The  point  has  not  been  express- 
ly ruled  by  the  Supreme  Court  of  this  state, 
but  we  think  the  principle  herein  announced 
is  fairly  deducible  from  several  of  its  deci- 
sions. Central  of  Georgia  Ry.  Co.  v.  Rob- 
erts, 91  Ga.  513,  18  S.  E.  315;  Head  v.  Geor- 
gia Pacific  Ry.  Co.,  79  Ga.  358,  7  S.  H.  217, 
11  Am.  St  Rep.  434;  Caldwell  v.  Richmond 
&  Danville  R.  Co.,  89  Ga.  550,  15  S.  B.  678 ; 
Pickens  v.  Georgia  R.  Co.,  126  Ga.  517,  55 
S.  E.  171. 

[31  3.  But,  even  If  it  be  conceded  that  the 
rule  is  as  claimed  by  the  plaintiff  in  error, 
yet,  under  the  allegations  of  the  petition,  or 
reasonable  deductions  therefrom,  a  cause  of 
action  was  set  out  If  a  passenger  boards  a 
train,  which  according  to  schedule  does  not 
stop  at  the  station  called  for  by  his  ticket, 
in  ignorance  of  that  fact  and  without  making 
any  inquiry  with  reference  thereto,  he  does 
not  thereby  become  a  trespasser;  but  he 
has  the  right  to  remain  on  board  the  train 
and  to  exercise  his  election  as  to  a  station 
where  the  train  does  stop  at  which  he  will 
get  off.  As  expressed  by  Judge  Thompson  in 
his  Commentaries  on  the  Law  of  Negligence 
(volume  3,  S  2563):  "If  the  conductor  has  no 
authority  to  vary  the  rules  of  the  company 
in  regard  to  stopping  his  train  at  a  station 
i  where  it  is  not  permitted  to  stop  by  such 
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rules,  then  It  Is  the  plain  duty  of  the  con- 
ductor, when  he  discovers  that  the  passenger 
has  a  ticket  calling  for  a  place  at  which  the 
conductor  cannot  stop  the  train,  to  inform 
the  passenger  of  that  fact,  so  that  he  can  ex- 
ercise his  option  as  to  the  intermediate  place 
at  which  he  will  get  off." 

Applying  this  rule  to  the  allegations  of  the 
petition,  we  hold  that  when  the  conductor  of 
the  defendant  company  first  discovered  that 
the  plaintiff  held  a  ticket  which  on  Its  face 
entitled  her  to  ride  to  Jenkinsburg,  Ga.,  and 
that  she  had  presumptively  ignorantly  got- 
ten on  a  train  which  under  the  schedule  did 
not  stop  at  that  place,  it  was  his  duty  then 
and  there  to  have  informed  her  of  that  fact 
and  have  given  her  the  opportunity  of  then 
getting  off  of  the  train  and  waiting  for  one 
that  would  stop  at  her  place  of  destination, 
provided  the  conductor,  under  the  rules,  had 
no  authority  to  stop  the  train  at  that  place. 
If  he  had  the  authority,  notwithstanding  the 
rule,  to  stop  the  train  at  Jenkinsburg,  hav- 
ing withheld  from  her  information  on  the 
subject,  and  having  taken  up  her  ticket,  or 
punched  it,  which  is  equivalent  to  the  same 
thing,  it  became  his  duty  to  stop  the  train  at 
Jenkinsburg  and  give  her  an  opportunity  of 
alighting  therefrom.  "A  railroad  conductor 
should  not  accept  from  a  passenger  a  ticket 
to  a  particular  station,  knowing  that  she  in- 
tends and  desires  to  get  off  there,  unless  he 
intends  to  stop  the  train  at  that  station  and 
allow  her  to  alight  If  he  accepts  the  ticket, 
a  duty  arises  to  stop  the  train  at  the  point 
of  destination  fixed  by  the  ticket"  Pickens 
v.  Georgia  R.  Co.,  126  Ga.  518,  55  S.  E.  171; 
Caldwell  v.  Railroad  Co.,  89  Ga.  550,  15  S.  B. 
678. 

It  is  fair  to  assume,  in  the  light  of  the 
general  practice  of  conductors  in  taking  up 
tickets  or  fares,  that  the  conductor  in  the 
present  case  discovered,  soon  after  the  train 
left  the  initial  point,  that  this  passenger 
had  a  ticket  which  on  its  face  entitled  her  to 
transportation  to  Jenkinsburg,  Ga.  He  should 
then  have  told  her  that  the  train  on  which 
she  was  riding  did  not  stop  at  that  station, 
and  have  given  her  the  opportunity  of  getting 
off  at  that  point,  or  of  making  an  election  to 
get  off  at  some  other  station  where  the  train 
did  stop.  He  could  not,  in  the  exercise  of 
that  extraordinary  diligence  which  the  law 
imposes  upon  carriers  of  passengers,  take  up 
the  ticket  or  any  portion  thereof,  or  punch 
It  thus  indicating  that  the  passenger  was 
entitled  to  ride  thereon,  and  withhold  from 
her  Information  as  to  the  fact  that  she  could 
not  continue  on  that  train  to  Jenkinsburg, 
and  permit  her  to  ride  on  the  ticket  all  the 
way  to  Atlanta,  which  the  court  judicially 
knows  is  some  distance  from  Science  Hill, 
Ky.,  and,  upon  reaching  Atlanta  at  night  in- 
form her  for  the  first  time  that  she  was  on 
the  wrong  train,  and  then  compel  her  to  get 
off  and  remain  in  Atlanta  all  night  await- 
ing the  arrival  of  a  train  on  which  she  could 


continue  her  trip  to  Jenkinsburg.  Having 
brought  her  on  his  train  this  far  on  her 
route  without  objection,  It  became  his  duty, 
as  an  agent  of  the  company  with  whom  she 
had  the  contract  of  transportation,  to  permit 
her  to  continue  on  that  .train,  and  to  stop 
and  allow  her  to  disembark  therefrom  at 
Jenkinsburg.  "Where  a  person,  having  pur- 
chased his  ticket  for  a  certain  station,  gets 
on  a  train  which  makes  no  stop  there,  the 
conductor,  by  taking  and  punching  his  ticket 
accepts  him  as  a  passenger,  regardless  of 
whether  he  was  negligent  in  getting  on  the 
train."  Schurr  v.  Houston,  10  N.  Y.  St  Rep. 
262 ;  9  Am.  Dig.  (Century  Edition)  title  "Car- 
riers," p.  1037,  §  1109.  While  probably  this 
decision  goes  a  little  too  far  in  the  latter 
statement  relating  to  negligence  in  boarding 
the  train,  yet  where  the  passenger  has  been 
guilty  of  no  negligence,  the  principle  an- 
nounced in  it  is  pertinent  and  sound. 

It  is  conceded  by  learned  counsel  for  the 
plaintiff  in  error  that  the  plaintiff  might 
lawfully  have  ridden  on  her  ticket  to  the 
nearest  point  short  of  her  destination,  and  it 
is  stated  that  there  is  nothing  in  the  allega- 
tions of  the  petition  to  negative  the  assump- 
tion that  she  was  entitled  to  do  this,  since 
it  is  not  alleged  that  Atlanta  was  not  in  fact 
the  nearest  schedule  stop  of  the  train  upon 
which  she  was  riding;  but  we  think  that  if 
a  person  purchases  a  ticket  to  a  particular 
station,  and  ignorantly  boards  a  train  which 
does  not  stop  there,  he  is  entitled  at  his 
option  to  ride  as  far  as  that  station,  and 
cannot  be  treated  as  a  trespasser  and  forced 
to  leave  the  train  until  after  the  station  is 
reached.  The  conductor  must  leave  to  the 
passenger  the  right  to  remain  on  the  train 
until  the  place  called  for  by  his  ticket  is 
reached,  if  the  passenger  desires  to  do  so; 
for  the  passenger  would  have  that  right  even 
1C  the  train  did  not  stop  there.  The  con- 
ductor would  only  have  the  right  to  eject  the 
passenger  after  the  station  was  reached) 
where  the  train  did  not  stop  and  the  passen- 
ger remained  thereon  without  paying  fare. 
3  Thompson's  Law  of  Negligence,  §  2568. 
The  view,  however,  that  we  have  announced 
in  this  opinion,  renders  this  point  immaterial. 

Having  accepted  her  as  a  passenger,  and 
permitted  her  to  ride  all  the  way  to  Atlanta 
on  the  ticket  the  company  had  no  right  to  ar- 
bitrarily break  that  relationship,  or  to  tem- 
porarily suspend  it.  The  conduct  of  the  con- 
ductor in  bringing  her  this  far  on  her  route^ 
and  in  withholding  from  her  the  information 
that  the  train  did  not  stop  at  Jenkinsburg, 
amounted  to  a  waiver  of  the  rule  in  the  par- 
ticular instance  relating  to  the  stopping  of 
the  train  at  Jenkinsburg.  The  enforcement  of 
the  rule,  under  the  circumstances,  was  unrea- 
sonable and  unwarranted,  and  was  a  breach 
of  that  extraordinary  diligence  which  the 
statute  imposed  upon  the  carrier.  In  Cald- 
well v.  Richmond  &  Danville  R.  Co.,  supra, 
it  is  held  that  a  railroad  company  which  as 
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a  common  carrier  receives  a  passenger  and 
•collects  her  ticket  to  a  particular  station, 
with  knowledge  on  the  part  of  the  conductor 
that  she  Intends  and  desires  to  leave  the 
train  at  that  station,  Is  charged  by  law  with 
the  duty  of  stopping  the  train  at  that  station 
and  affording  her  an  opportunity  to  get  off, 
and  failure  to  perform  such  duty  Is  not  only 
a  breach  of  contract,  but  a  tort  for  which  an 
action  is  maintainable.  See,  also,  William- 
son  v.  Central  Railway  Co.,  127  Ga.  125,  66 
-S.  E.  119. 

Judgment  affirmed. 

(10  Ga.  App.  786) 

MAPLES  v.  STATE.     (Not.  8920-8924.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

•Criminal  Law  (|  1023*) —Bill  or  Excep- 
tions—Demand fob  Trial. 

This  court  is  without  jurisdiction  of  a  bill 
of  exceptions  complaining  solely  of  the  refusal 
of  the  trial  judge  to  permit  a  demand  for  trial 
in  a  criminal  case  to  be  entered  upon  the  min- 
utes. Sharpe  v.  State,  73  S.  B.  33.  Upon  mo- 
tion of  the  plaintiffs  in  error,  direction  is  given 
that  the  copy  bill  of  exceptions  in  each  of  the 
foregoing  cases,  which  has  been  filed  in  the 
office  of  the  clerk  of  the  trial  court,  may  op- 
erate as  exceptions  pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  §f  2583-2598;  Dec  Dig.  § 
1023.*] 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrill,  Judge. 

Gurly  Maples,  Gary  Maples,  Chas.  Cato, 
J.  M.  Tabb,  and  Johnnie  Stanton  were  each 
•convicted  of  crime,  and  bring  separate  writs 
•of  error.    Dismissed,  with  directions. 

W.  I.  Geer,  for  plaintiffs  in  error.  J.  A. 
Laing,  Sol.  Gen.,  and  R.  R.  Arnold,  for  the 
State. 

POTTLE,  J.  Writs  of  error  dismissed, 
with  direction. 


(10  Ga.  App.  794) 

WATSON  v.  STATE.     (No.  3,941.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Disorderly  House  ({  17*)— Evidence— Suf- 
ficiency. 

The  evidence  did  not  authorize  the  convic- 
tion of  the  defendant.  Mere  proof  of  general 
reputation  to  that  effect  will  not  authorize  the 
•conviction  of  one  accused  of  the  offense  of 
keeping  a  lewd  house.  The  decision  in  this  case 
•is  controlled  by  the  rulings  of  this  court  in 
Jones  v.  State,  2  Ga.  App.  433,  58  S.  B.  559, 
and  Coleman  v.  State,  6  Ga.  App.  366,  63  S. 
E.  244.  The  court  erred  in  refusing  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  ff  20-29;   Dec.  Dig.  f  17.*] 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 


Sarah  Watson  was  convicted  of  keeping  a 
disorderly  house,  and  brings  error.    Reversed. 

Shelby  Myrick  and  J.  H.  Kinckle,  for 
plaintiff  in  error.  W.  O.  Hartridge,  SoL 
Gen.,  and  Morris  H.  Bernstein,  for  the  State, 

RUSSELL,  J.    Judgment  reversed. 

(10  Ga.  App.  776) 

SHAW  v.  STATE.     (No.  3,781.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

L  Bubglaby  ({  23*)— Indictment— Descbip- 
tion  of  Stolen  Pbopebty. 

In  an  indictment  for  burglary*  embracing 
a  larceny  from  the  house,  the  description  of 
the  stolen  property  as  being  "thirty-five  pounds 
of  middling  meat  of  the  value  of  seven  and 
60/ioo  dollars,  the  property  of  said  Len  Por- 
ter, was  sufficient,  and  there  was  no  error  in 
overruling  the  demurrer,  based  on  the  ground 
that  the  description  was  not  sufficiently  definite. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §S  63-66;   Dec  Dig.  §  23.*] 

2.  Criminal  Law   ($  824*)— Instructions— 

Alibi. 

The  evidence  introduced  by  the  defendant 
did  not  render  the  defendant's  presence  at  the 
scene  of  the  larceny  impossible,  and,  in  the  ab- 
sence of  a  request  to  that  effect,  the  judge  did 
not  err  in  omitting  to  instruct  the  jury  upon 
the  law  of  alibi. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lawj  Cent  Dig.  §i  1996-2004;    Dec.   Dig.  i 

Error  from  Superior  Court,  Taliaferro 
County;   B.  F.  Walker,  Judge. 

Robert  Shaw  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

J.  A.  Beazley,  for  plaintiff  in  error.  Thos. 
J.  Brown,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(10  G&.  App.  829) 

CHILDS  v.  STATE.     (No.  4,013.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

1*  Cbiminal  Law  (S  661*)—  Evidence. 

Id  cases  of  alleged  arson,  in  the  absence 
of  evidence  as  to  the  cause  of  the  burning,  the 
law  presumes  that  the  fire  was  accidental,  and 
the  state  must  prove  beyond  a  reasonable  doubt 
the  perpetration  of  the  criminal  act.  Ragland 
v.  State,  2  Ga.  App.  492,  58  S.  E.  689;  West 
v.  State,  6  Ga.  App.  106,  64  S.  E.  130. 

[Ed.   Note.— For  other   cases,   see   Criminal 
Law,  Cent.  Dig.  f  1267;  Dec  Dig.  i  661.*] 

2.  Cbiminal  Law   (f  409*)— Evidence— Ad- 
missions or  Accused. 

It  is  well  settled  that  the  corpus  delicti 
must  be  shown  by  evidence  aliunde  the  confes- 
sion or  incriminatory  admissions.  West  v. 
State,  supra;  Boyd  v.  State,  4  Ga.  App.  68,  60 
S.  B.  801;  Allen  v.  State,  4  Ga,  App.  468,  61 
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S.  E.  840:  Bines  t.  State,  118  Oa.  320,  45  S. 
E.  376,  68  L.  R.  A.  33.  In  the  present  case 
there  was  no  evidence  whatever  tending  to 
prove  the  arson,  except  admissions  slightly  in- 
criminatory, and  these  admissions  were  incon- 
clusive, and  at  most  raised  only  a  bare  suspi- 
cion of  guilt  The  verdict  was  therefore  with- 
out any  evidence  to  support  it,  and  was  con- 
trary to  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  918,  919;  Dec  Dig.  §  409.*] 

Error  from  Superior  Court,  Henry  County; 
Robt  T.  Daniel,  Judge. 

Dan  Childs  was  convicted  of  arson,  and 
brings  error.    Reversed. 

Brown  &  Brown,  for  plaintiff  In  error.  J. 
W.  Wise,  Sol.  Gen.,  for  the  State. 

HILL,  C  J.    Judgment  reversed. 


(10  Ga.  App.  660) 

LOYLESS  v.  HESSE  ENVELOPE  &  LITHO- 
GRAPHING OO.    (No.  3,707.) 

(Court  of  Appeals  of  Georgia.    March  6,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Evidence  (§  434*)— Pabol  Evidence  Af- 
fecting Whiting  —  Invalidating  Con- 
tract. 

Misrepresentations  made  by   an  agent  in 

fffocuring  a  contract,  when  they  amount  to  a 
raud,  may  be  alleged  and  proved  as  a  defense 
to  a  suit  upon  the  contract  Testimony  that 
such  misrepresentations  were  made,  and  that, 
relying  upon  their  truth,  the  defendant  was  in- 
duced to  make  the  contract,  does  not  alter  the 
terms  of  the  contract,  but  furnishes  a  reason 
why  the  contract  is  void  and  cannot  be  legally 
enforced. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  If  2005-2020;    Dec.  Dig.  §  434.*] 

2.  Wbit  of  Erbob— Dismissal. 

The  motion  to  dismiss  the  writ  of  error  is 
without  merit. 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  Appeal  and  Bbbob  (§  639*)— Dismissal- 
Grounds. 

In  an  action  for  the  price  of  envelopes 
ordered  by  defendant,  a  motion  to  dismiss  de- 
fendant's writ  of  error,  because  the  brief  of 
evidence  filed  with  the  motion  for  new  trial 
was  not  that  which  was  agreed  upon  by  coun- 
sel, in  that  it  did  not  have  attached  to  it  a 
copy  of  defendant's  written  order  for  the  en- 
velopes and  letters  claimed  to  have  been  written 
by  the  defendant  to  the  plaintiff  confirmatory 
of  the  order,  is  without  merit,  where  there  is 
no  dispute  as  to  the  contents  of  the  order  or 
of  the  letters,  and  the  decision  of  the  appellate 
court  in  granting  a  new  trial  does  not  depend 
upon  a  consideration  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2787;   Dec.  Dig.  ft  ($39.*] 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  the  Hesse  Envelope  &  Litho- 
graphing Company  against  D.  A.  Loyless. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

A.  EL  Ramsaur  and  A.  E.  Wilson,  for  plain- 
tiff In  error.  Geo.  B.  Rush,  for  defendant  In 
error. 


HILL,  G.  J.  The  Hesse  Envelope  &  Lith- 
ographing Company  sued  D.  A.  Loyless  in 
the  city  court  of  Atlanta,  alleging  In  sub- 
stance as  follows:  On  or  about  December 
12,  1908,  Loyless  ordered  of  petitioner  50,000 
envelopes  at  an  agreed  price  of  $2.65  per 
1,000,  to  be  shipped  to  the  Byrd  Printing 
Company,  Atlanta,  Ga.,  f.  o.  b.  St  Louis, 
Mo.  The  envelopes  thus  ordered  had  to  be 
made  up  and  stamped  with  certain  printed 
matter  especially  for  the  defendant,  and,  be- 
ing thus  printed  and  stamped,  they  were  use- 
less to  petitioner  or  to  any  one  else,  except 
the  defendant  On  or  about  January  6,  1909, 
as  per  Instructions  received  from  the  defend- 
ant, plaintiff  shipped  to  the  Byrd  Printing 
Company,  for  the  defendant,  10,000  of  the 
special  size  envelopes  so  ordered.  Petitioner 
has  fully  compiled  with  Its  contract,  has 
manufactured  and  printed  50,000  envelopes 
In  compliance  with  the  order,  and  has  deliv- 
ered 10,000  of  them,  and  holds  the  other  40,- 
000  subject  to  the  defendant's  order.  De- 
fendant refuses  to  accept  the  balance,  of  the 
order,  and  refuses  to  pay  for  the  10,000  de- 
livered, as  well  as  for  the  40,000  held  sub- 
ject to  his  order;  and  the  suit  Is  filed  to  re- 
cover the  agreed  price  to  be  paid  for  the 
entire  50,000  envelopes,  with  Interest  there- 
on. 

The  defendant  by  a  plea  admits  that  he 
ordered  the  quantity  of  envelopes  alleged, 
and  alleges  that  he  refused  to  pay  for  them 
for  the  following  reasons:  He  was  induced 
to  order  the  envelopes  by  an  agent  or  sales- 
man of  the  plaintiff,  one  A.  A.  Allen  to  whom 
he  stated  that  he  desired  them  for  the  pur- 
pose of  sending  out  a  trade  paper  or  maga- 
zine known  as  'The  Southern  Carbonator 
and  Bottler,"  which  Is  a  bulky  publication 
averaging  from  95  to  120  pages  to  the  issue, 
and  printed  on  thick,  heavy  paper;  that 
never  having  used  envelopes  In  the  mailing 
of  his  magazines,  and  being  wholly  ignorant 
of  the  paper  business,  he  did  not  know  what 
particular  grade  or  style  of  envelopes  to  or- 
der, and  so  stated  to  the  said  Allen  at  the 
time,  but  informed  him  that  he  wanted  an 
envelope  made  of  paper  sufficiently  strong 
and  tough  to  permit  of  carrying  his  magazine 
through  the  malls  without  tearing,  and  that 
no  other  sort  of  envelope  would  answer  his 
purposes;  that  Allen  then  exhibited  tP  de- 
fendant a  sample  envelope,  and  represented 
to  defendant  that  envelopes  made  according 
to  this  sample  would  be  in  every  way  suffi- 
cient for  his  needs,  and  expressly  warranted 
that  the  envelopes  would  be  made  according 
to  this  sample,  and  would  safely  carry  the 
defendant's  magazine  through  the  mail,  a 
copy  of  which  magazine  was  exhibited  to  Al- 
len for  the  purpose  of  showing  him  its  weight 
and  size;  that  relying  upon  this  warranty, 
and  upon  the  express  consideration  that  the 
envelopes  to  be  furnished  would  be  suffi- 
ciently strong  and  tough  to  carry  his  maga- 
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zines  through  the  mails,  defendant  thereupon 
ordered  the  50,000  envelopes;  that  early  in 
the  month  of  January,  1909,  defendant  re- 
ceived from  plaintiff  an  advance  shipment  of 
10,000  envelopes  upon  the  order,  and  upon 
the  occasion  of  the  issuance  of  the  next 
number  of  his  magazine  he  used  some  2,500 
of  the  envelopes  In  sending  out  his  magazines 
to  his  subscribers;  that,  instead  of  the  en- 
velopes being  of  the  grade  and  quality  or- 
dered by  him,  they  were  made  of  flimsy,  in- 
ferior paper,  which  was  easily  torn,  and 
would  not  sustain  the  weight  of  the  maga- 
zine, and  defendant  was  compelled,  as  a 
measure  of  precaution,  to  wrap  each  copy  of 
his  magazine  with  twine  outside  of  the  en- 
velope, in  the  hope  of  preventing  the  en- 
velope from  bursting  and  the  magazine  from 
being  lost  in  the  mails;  that  even  with  this 
precaution  a  large  number  of  the  magazines 
were  returned  to  him  by  the  postal  authori- 
ties on  account  of  being  insufficiently  wrap- 
ped, because  of  the  inferiority  of  the  en- 
velopes, and  because  the  envelopes  had  be- 
come torn  and  mutilated  from  the  ordinary 
handling  in  the  mails,  to  the  extent  that 
the  addresses  were  torn  therefrom,  and  that 
all  of  the  magazines  which  were  not  re- 
turned to  him  by  the  postal  authorities 
Teached  their  destination  with  the  envelopes 
in  a  torn  and  mutilated  condition,  by  reason 
of  the  flimsiness  and  inferiority  of  the  en- 
velopes; that,  on  account  of  the  very  in- 
ferior quality  of  the  envelopes  shipped  to 
him,  they  were  utterly  useless  to  him,  and 
•could  not  be  used  for  any  purpose  what- 
ever, and  he  was  compelled  immediately  to 
order  wrappers  for  the  purpose  of  getting 
out  the  remaining  copies  of  his  magazines; 
that  he  at  once  notified  plaintiff  of  the  in- 
ferior quality  of  the  envelopes  which  had 
"been  shipped  to  him,  and  countermanded  the 
order  for  the  remaining  40,000,  but,  inasmuch 
us  he  had  endeavored  to  use  some  2,500  of 
the  envelopes,  he  offered  to  pay  plaintiff  for 
the  10,000  which  he  had  accepted,  though 
realizing  that  he  was  not  bound  to  make 
such  an  offer;  that  the  plaintiff  declined  to 
accept  the  payment  offered  in  full  settlement 
of  the  account  against  him,  and  demanded 
payment  for  the  entire  50,000  envelopes.  In 
brief,  the  defense  set  up  was  fraud  in  the 
procurement  of  the  order,  breach  of  express 
warranty,  and  failure  of  consideration.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  full  amount;  and  the  defendant 
•excepts  to  the  refusal  of  a  new  trial. 

[1]  On  the  trial  certain  testimony  offered 
by  the  defendant,  Jo  prove  the  allegations  of 
his  plea  as  to  the  misrepresentations  which 
Induced  him  to  give  the  order  for  the  en- 
velopes, was  excluded  by  the  court,  on  the 
ground  that,  the  order  being  in  writing,  this 
evidence  was  Inadmissible,  because  it  varied 
the  terms  of  a  written  contract  The  defend- 
ant offered  to  prove  the  representations 
made  to  him  at  the  time  that  the  order  was 
given  by  the  salesman  of  the  plaintiff,  and 


the  exhibition  by  the  salesman  to  him  of  a 
sample  copy,  which  he  claimed  to  be  suitable 
for  the  defendant's  purpose,  promising  that 
the  50,000  envelopes  to  be  furnished  to  the 
defendant  by  the  plaintiff  should  be  like  the 
sample.  The  trial  court  erred  in  excluding 
this  testimony.  It  is  not  within  the  rule 
that  parol  testimony  Is  Inadmissible  to  alter 
or  vary  the  terms  of  a  written  contract 
"A  plea  of  breach  of  warranty  and  failure 
of  consideration  does  not  add  to  or  vary  a 
written  contract  between  the  parties,  al- 
though the  plea  does  not  allege  fraud,  de- 
ceit, or  mistake  in  the  making  of  the  con- 
tract" Aultman  v.  Mason,  83  Ga.  212,  9 
S.  E.  536.  The  plea  in  the  present  case, 
however,  does  allege  fraud  in  the  procure- 
ment of  the  order  for  the  envelopes,  by  the 
untrue  representations  made  to  the  defend- 
ant by  the  salesman  of  the  plaintiff,  which 
Induced  him  to  give  the  order.  Misrepre- 
sentations of  an  agent  In  procuring  a  con- 
tract may  amount  to  fraud  upon  the  pur- 
chaser, and  a  plea  setting  up  these  facts 
would  be  a  good  defense  to  an  action 
brought  upon  the  contract  and  evidence  in 
support  of  such  a  plea  would  be  admissible, 
notwithstanding  that  the  contract  stipulated 
that  no  other  representations,  except  those 
contained  therein,  would  be  binding  on  the 
seller.  While  the  written  contract  could  not 
have  been  altered  by  parol,  yet  if  Its  execu- 
tion was  the  result  of  fraud,  accident  or 
mistake,  such  fact  could  have  been  pleaded 
and  proved  by  parol  in  avoidance  thereof. 
Ham  v.  Parkerson,  68  Ga.  830;  State  His- 
torical Ass'n  v.  Silverman,  6  Ga.  App.  560, 
65  S.  E.  293.  "Where  a  party  has  been  in- 
duced to  enter  into  a  contract  by  the  willful 
fraud  on  the  part  of  the  other  party,  calcu- 
lated to  deceive,  and  which  does  deceive,  the 
defrauded  party  may  set  up  the  fraud  In 
his  defense  to  an  action  on  the  contract" 
Turner  v.  Ware,  2  Ga.  App.  57,  58  S.  E.  310. 
And  Mr.  Justice  Lumpkin,  In  the  case  of 
Epps  v.  Waring,  93  Ga.  765,  20  S.  E.  645, 
declares  that  "it  is  a  universally  recognized 
doctrine,  supported  by  all  respectable  text- 
writers,  and  upheld  in  every  well-considered 
case  bearing  upon  this  subject  that  where 
a  party  has  been  induced  to  enter  into  a  con- 
tract by  a  willful  fraud  on  the  part  of  the 
other  party,  calculated  to  deceive,  and  which 
does  deceive,  the  defrauded  party  may  set 
up  the  fraud  in  his  defense  to  an  action  up- 
on the  contract"  Under  these  authorities, 
we  think  it  very  clear  that  the  trial  judge 
erred  in  not  allowing  the  defendant  to  prove 
by  testimony  which  was  offered  the  allega- 
tions of  his  plea,  and  especially  the  evidence 
of  the  representations  made  by  the  salesman 
of  the  plaintiff  which  induced  the  defendant 
to  give  the  order  for  the  envelopes,  which 
representations  were  alleged  to  have  been 
untrue.  The  attempt  was,  not  to  vary  the 
terms  of  the  written  order,  but  to  get  rid 
of  It  because  of  fraud  in  its  procurement 
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[2,  3]  When  this  case  was  called  for  argu- 
ment in  this  court,  a  motion  was  made  to 
dismiss  the  writ  of  error,  because  the  brief 
of  evidence  filed  with  the  motion  for  a  new 
trial  was  not  that  which  was  agreed  upon 
by  counsel,  in  that  it  did  not  have  attached 
to  it  a  copy  of  the  written  order  for  the 
envelopes,  and  certain  letters  claimed  to 
have  been  written  by  the  defendant  to  the 
plaintiff  confirmatory  of  this  order.  The 
motion  is  without  merit.  There  was  no  dis- 
pute as  to  the  contents  of  the  order,  or  of 
the  letters  alluded  to.  They  were  referred 
to  by  both  plaintiff  and  defendant  in  the 
oral  evidence,  and  they  are  set  out  in  the 
brief  of  counsel  for  the  defendant  in  error, 
and  their  correctness  is  admitted  by  the 
brief  filed  in  this  case  by  the  plaintiff  in 
error.  The  decision  of  this  court  in  granting 
a  new  trial  does  not  depend  upon  a  consider- 
ation of  the  written  contract,  or  of  the  let- 
ters of  the  plaintiff  confirmatory  of  that 
contract;  but  the  reversal  is  ordered  be- 
cause of  the  error  in  *  excluding  testimony 
offered  by  the  defendant  to  prove  the  allega- 
tions of  his  plea  relating  to'  the  false  and 
fraudulent  representations  of  the  plaintiffs 
salesman,  which  induced  him  to  give  the  or- 
der for  the  envelopes. 

Judgment  reversed. 


(10  Ga.  App.  791) 

ROBINSON  v.   STATE.     (No.  3,938.) 

(Court  of  Appeals  of  Georgia.    March  19, 1912.) 

(ByUabue  by  the  Court.) 

Landlord  and  Tenant  (§§  328,  333*)— Lien 
fob  Supplies  —  Removal  of  Property  — 
Criminal  Responsibility. 

The  ruling  in  this  case  is  controlled  by  the 
decisions  in  Fountain  v.  Fountain,  7  Ga.  App. 
361,  66  S.  B.  1020,  and  Parks  v.  Simpson,  124 
Ga.  523,  52  S.  E.  616.  A  landlord  has  no  lien 
for  supplies  furnished  for  a  year  prior  to  that 
in  which  the  crop  was  raised.  For  that  reason, 
where  it  appears  that  the  tenant  has  paid  his 
rent  in  full,  and  also  that  he  has  delivered  to 
the  landlord  money  and  produce  enough  to  pay 
for  the  supplies  advanced  to  him  in  making  the 
crop  for  the  particular  year  in  question,  he  is 
not  subject  to  be  convicted  of  a  violation  of 
sections  720  and  721  of  the  Penal  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  1388-1392,  1393;  Dec. 
Dig.  §§  328,  333.*] 

Error  from  City  Court  of  Wrlghtsville ;  J. 
L.  Kent,  Judge. 

George  Robinson  was  convicted  of  dispos- 
ing of  property  subject  to  lien,  and  brings 
error.     Reversed. 

E.  L*.  Stephens,  for  plaintiff  in  error.  B. 
B.  Blount,  Alfred  Herrington,  SoL  Geiu,  and 
Hines  &  Jordan,  for  the  State, 

RUSSELL,  J.    Judgment  reversed. 


(10  Ga.  App.  802/ 

SLADB  v.  STATE.     (No.  3,958.) 

(Court  of  Appeals  of  Georgia*    March  19,. 

1912.) 

(Syttabu*  by  the  Court.) 

Instructions. 

The  excerpts  in  the  charge  of  the  court, 
when  considered  with  the  context  of  the  charge 
as  a  whole,  are  not  objectionable,  as  intimating 
or  expressing  an  opinion  upon  the  evidence. 
The  evidence  authorized  the  verdict,  and  there- 
was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Crisp  County; 
U.  V.  Whipple,  Judge. 

T.  J.  Slade,  Jr.,  was  convicted  of  crime  and 
brings  error.    Affirmed. 

Crum  &  Jones,  for  plaintiff  in  error.  Max 
E.  Land,  SoL  Gen.,  J.  T.  Hill,  and  J.  W. 
Dennard,   for  the  State.   ' 

RUSSELL,  J.    Judgment  affirmed* 


(10  Ga.  App.  76C> 
LIVINGSTON  v.  MARTIN.     (No.  3,917.) 
(Court  of  Appeals  of  Georgia.    March  6, 1912.) 

(Syllabus  by  the  Court.) 

Stipulations    (f   14*)— Construction   and- 
Operation. 

Under  the  ruling  of  this  court  in  Luke  T. 
Livingston,  9  Ga.  App.  116,  70  S.  E.  596,  the- 
court  did  not  err  in  refusing  to  enter  judgment 
in  favor  of  the  plaintiff  and  against  the  defend- 
ant in  this  case.  The  expressed  intention  of 
the  defendant's  agreement  was  to  let  the  rul- 
ing of  this  court  "on  the  unilateral  feature  of 
said  case,  if  adverse  to  Luke,  finally  deter- 
mine" the  case  at  bar.  The  ruling  of  this  court 
in  that  case  was  not  necessarily  or  conclusive- 
ly adverse  to  Luke,  nor  did  it  affect  his  right 
to  show  either  that  the  contract  was  in  fact 
unilateral,  or  that  it  was  void  because  it  was 
in  fact  a  wagering  contract.  In  affirming  the 
judgment  overruling  the  demurrer,  our  judg- 
ment was  expressly  placed  upon  the  ground 
that  jury  questions  were  involved,  and  that  the- 
lower  court  could  not,  upon  demurrer,  deter- 
mine as  a  matter  of  law  that  the  contract  was- 
unilateral,  or  that  it  was  void  as  a  gaming  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Stipulations,. 
Cent  Dig.  H  24-37;    Dec  Dig.  ft  14.*] 

Error  from  City  Court  of  Fitzgerald; 
E.  Wall,  Judge. 

Action  by  J.  K.  Livingston  against  D.  L. 
Martin.  Judgment  for  defendant,  and; 
plaintiff  brings  error.     Affirmed. 

Elklns  &  Wall,  for  plaintiff  in  error. 
Griffin  &  Griffin,  A.  J.  McDonald,  and  D. 
E.   Griffin,   for  defendant  in  error. 

RUSSELL,  J.  Livingston  brought  thls- 
suit  against  Martin  upon  a  contract  ap- 
parently substantially  similar  to  that  in- 
volved in  Luke  v.  Livingston,  9  Ga.  App. 
116,  70  S.  E.  596,  seeking  to  recover  damag- 
es in  the  sum  of  $1,275  for  a  breach  of  the 
contract.  At  the  May  term,  1910,  of  the- 
city  court  of  Fitzgerald  (about  the  time  that 
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the  writ  of  error  from  the  city  court  of 
Ocilla  in  Luke  v.  Livingston  was  filed  In 
this  court),  the  defendant,  Martin,  individ- 
ually and  by  his  counsel  entered  into  an 
agreement,  which  was  entered  on  the  min- 
utes of  the  court,  of  which  the  following 
are  the  only  material  portions:  "Whereas, 
the  contract  sued  on  in  said  Luke  Case  is 
substantially  the  same  in  form*  as  the  one 
sued  on  in  the  above-stated  case,  it  is  ac- 
cordingly agreed  by  the  said  defendant  and 
his  counsel  that  if  the  said  Court  of  Ap- 
peals decides  that  the  contract  in  said  Luke 
Case  is  not  unilateral,  and  is  on  account 
of  the  terms  of  said  contract  not  unenforce- 
able, then  the  plaintiff  in,  the  above-stated 
case  may  at  once  enter  judgment  before  the 
judge  of  this  court  (a  jury  trial  being  ex- 
pressly waived)  against  the  defendant  for 
the  amount  sued  for,  except  $50.  In  the 
event  that  the  Court  of  Appeals  decides 
that  said  contract  in  said  Luke  Case  is  not 
unilateral,  and  is  not  void  on  account  of 
the  terms  of  said  contract,  all  right  to  fur- 
ther objections,  grounds  of  demurrer,  pleas, 
answers,  and  the  like,  both  those  in  record 
and  those  not  in  record,  are  expressly  waiv- 
ed, and  the  recitals  of  facts  admitted  as  to 
the  above-stated  amount;  the  intention  be- 
ing to  let  the  Court  of  Appeals  ruling  on 
the  unilateral  feature  of  said  case,  if  ad- 
verse to  Luke,  finally  determine  the  above- 
stated  case."  Upon  the  strength  of  this 
agreement  counsel  for  Livingston,  during 
the  November  term,  1911,  of  the  city  court 
of  Fitzgerald,  presented  to  the  court  a  mo- 
tion asking  the  rendition  of  a  judgment  in 
his  favor  against  the  said  Martin,  without 
the  intervention  of  a  jury;  the  motion  stat- 
ing that  the  plaintiff  In  the  pending  cause, 
under  provisions  of  the  consent  made  and 
filed  by  the  parties  in  the  case,  and  by  rea- 
son of  the  terms  of  the  decision  of  the  Court 
of  Appeals  in  the  case  of  Luke  v.  Living- 
ston, was  entitled  to  have  judgment  ren- 
dered in  nis  favor.  The  judge  issued  a 
rule  calling  upon  the  defendant  to  show 
cause  why  the  judgment  should  not  be  en- 
tered against  him,  and  upon  a  hearing 
thereon  overruled  the  motion  and  refused 
to  enter  judgment  in  behalf  of  the  plaintiff. 
Livingston  excepts  to  this  judgment. 

We  think  the  court  ruled  correctly  In 
denying  the  plaintiff's  right  to  take  a  judg- 
ment. It  Is  extremely  questionable  wheth- 
er Martin's  agreement,  which  we  have  quot- 
ed literally,  Is  of  any  binding  force.  While 
every  agreement  between  parties  in  court 
should  be  punctiliously  observed  and  rigid- 
ly enforced  by  the  courts,  when  it  is  pos- 
sible to  enforce  it,  it  is  difficult  to  discern 
how  Martin's  agreement  escapes  being  a 
nudum  pactum,  if  it  escapes  at  all.  As 
introductory  of  the  material  portions  of 
the  agreement  which  we  have  quoted,  it  is 
stated  that  it  is  agreed  in  open  court  "by 
the  defendant  and  his  counsel"  that  the  in- 
stant case  be  not  tried  until  the  Court  of 


Appeals  decides  the  case  of  Livingston  v. 
Luke,  a  writ  of  error  from  the  city  court 
of  Ocilla;  and  (giving  other  terms  of  the 
agreement  the  construction  now  claimed  by 
counsel  for  the  plaintiff  in  error)  it  was 
agreed  by  the  defendant  that  tills  case 
should  abide  the  result  of  the  Luke  Case. 
So  much  'for  the  defendant's  agreement. 
But  what  does  the  plaintiff  upon  his  part 
agree  to  do  as  a  consideration  for  the  de- 
fendant's promise?  There  seems  to  be  noth- 
ing, unless  it  is  an  implied  agreement  that 
the  case  will  be  delayed,  and  thus  the  de- 
fendant may  gain  some  time.  The  plain- 
tiff does  not  sign  the  agreement  upon  the 
minutes,  nor  is  there  any  stipulation  upon 
the  part  of  the  plaintiff  that  if  the  judg- 
ment of  the  lower  court  had  been  revers- 
ed, and  this  court  had  held  that  the  con- 
tract upon  its  face  was,  as  a  matter  of  law, 
unilateral  and  void,  he  would  dismiss  the 
action  and  pay  the  costs.  However,  as 
stated  above,  the  agreement  was  entered 
into  in  open  court,  and  perhaps  the  im- 
plied assent  of  the  plaintiff's  counsel  to  the 
stipulation  in  regard  to  continuances  might 
constitute  such  an  acceptance  on  the  plain- 
tiff's part  as  would  have  bound  him  to  dis- 
miss the  suit  if  the  contract  in  Luke's  Case 
had  been  declared  unilateral  upon  its  face. 
So  we  will  waive  this  point  and  deal  with 
the  agreement  as  though  it  was  binding  up- 
on the  defendant  Martin. 

Even  in  this  view  of  the  matter,  however, 
the  decision  of  the  trial  judge  was  right,  be- 
cause it  is  expressly  stated  that  the  intention 
of  the  defendant's  agreement  is  "to  let  the 
Court  of  Appeals  ruling  on  the  unilateral 
feature  of  said  case,  if  adverse  to  Luke,  final- 
ly determine  the  above-stated  case."  It  is 
true  that  in  the  preceding  portion  of  the 
agreement  it  is  stated  that  "if  the  Court  of 
Appeals  decides  that  the  contract  in  said 
Luke  Case  is  not  unilateral,  and  is  on  ac- 
count of  the  terms  of  said  contract  not  un- 
enforceable,  then  the  plaintiff  [in  this  case) 
may  at  once  enter  judgment  before  the  judge 
of  this  court."  But  this  agreement,  like 
every  other  agreement,  must  be  considered  as 
a  whole.  Construing  the  agreement  as  a 
whole,  the  language  used  in  the  concluding 
portion  of  the  agreement,  that  the  ruling  on 
the  unilateral  feature  is  to  finally  determine 
the  case,  is  controlling,  and  this  means  noth- 
ing more  than  that  the  question  is  to  be  de- 
cided by  a  jury,  if  the  defendant,  under 
proper  pleadings,  has  evidence  to  show  that 
the  $1  mentioned  in  the  contract  was  not  in 
fact  paid  to  him.  The  reason  why  the  agree- 
ment of  the  defendant  in  this  case  Is  not 
binding,  and  was  properly  so  held  to  be  by 
the  trial  judge,  is  that,  while  this  court  did 
not  hold  the  contract  in  the  Luke  Case  to 
be  unilateral  or  unenforceable  per  se,  we  did 
not  hold  that  it  was  not  unilateral,  and,  on 
the  contrary,  expressly  held  that  on  a  trial 
it  might  be  shown  to  be  both  unilateral  and 
void  as  contrary  to  public  policy.    According 
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to  the  holding  In  the  Luke  Case,  supra,  the 
-contract  is  prima  fade  not  unilateral,  be- 
cause of  the  alleged  payment  of  the  sum  of 
$1  upon  the  purchase  price,  and  so  we  held 
that  the  judge  could  not,  upon  demurrer 
<which  considers  only  the  outward  appear- 
ance of  the  instrument),  say  that  it  was  uni- 
lateral; but  this  court  did  not  hold  that  the 
-contract  was  not  unilateral,  and,  on  the  con- 
trary, it  was  made  the  duty  of  the  judge  to 
declare  the  contract  unilateral  and  void  if  it 
should  appear  to  the  jury,  upon  the  trial, 
that  the  $1  mentioned  in  the  contract  was 
in  fact  never  paid,  for  in  that  event  Luke's 
contract,  considered  as  an  offer  to  sell,  would 
not  have  been  legally  accepted.  We  express- 
ly held  that  Livingston's  agreement  to  pay 
damages  in  case  he  did  not  accept  would  not 
prevent  the  contract  from  being  unilateral, 
and  we  put  our  judgment  sustaining  the 
overruling  of  the  demurrer  to  the  petition 
upon  the  fact  that  the  statement  that  a  dol- 
lar has  been  paid  was,  "at  least  prima  facie, 
a  recital  of  part  payment  of  the  purchase 
price"  We  kept  in  mind  that  the  mere  fact 
that  an  offer  is  based  on  a  consideration  does 
not  prevent  its  being  unilateral ;  but  we  con- 
cluded, upon  mature  consideration,  that  the 
trial  judge,  in  passing  upon  the  contract  on 
demurrer,  did  not  err  In  treating  the  state- 
ment of  the  contract  that  "the  sum  of  $1  in 
cash  has  been  paid  on  this  contract  by  the 
said  J.  K.  Livingston"  as  prima  facie  evi- 
dence of  acceptance  on  Livingston's  part; 
that  Is,  as  prima  facie  evidence  that  Livings- 
ton had  paid  Luke  a  portion  of  the  purchase 
price  of  the  cotton  in  order  to  bind  the  bar- 
gain. 

The  trial  judge,  in  ruling  upon  the  motion 
to  enter  up  judgment  against  the  defendant 
in  this  case,  correctly  apprehended  the  rul- 
ing of  this  court  in  the  Luke  Case,  as  well 
as  the  import  of  the  agreement  made  by  the 
defendant  in  this  case.  The  agreement  and 
the  ruling  of  this  court  are  not  defined  with- 
in the  same  boundaries,  nor  do  they  cover 
identically  the  same  territory.  If  the  agree- 
ment in  regard  to  the  pending  cause  is  mu- 
tual, it  evidences  that  both  parties  expected 
this  court,  in  the  Luke  Case,  to  pass  finally 
and  conclusively  upon  the  plaintiff's  (Luke's) 


right  of  action,  and  to  adjudge  that  upon 
the  contract  alone  he  was  either  entitled  or 
not  entitled  to  recover.  Perhaps  it  was 
Luke's  purpose,  in  filing  the  demurrer,  to 
thus  test  the  sufficiency  of  the  contract  The 
demurrer  may  have  been  Luke's  only  means 
of  defense.  Luke  may  have  been  unable  to 
deny  Livingston's  acceptance  of  the  contract 
by  the  payment  of  a  part  of  the  purchase 
price,  or  to  have  shown  that  it  was  mutually 
understood  and  agreed  that  the  contract  was 
a  mere  cover  for  a  transaction  in  cotton  fu- 
tures. The  ruling  sustaining  the  judgment 
of  the  city  court  of  Ocilla  in  Luke's  Case 
might,  for  these  reasons,  be  conclusive  in 
his  case.  This  court,  however,  without  any 
knowledge  of  or  concern  with  the  real  facts 
or  the  eventual  conclusion  of  the  litigation, 
took  the  view  that  the  trial  judge  was  right 
in  holding  that  under  the  allegations  of  the 
contract  the  plaintiff  had  a  prima  facie 
right  to  recover,  even  though  it  could  not  be 
said  that  the  right  was  absolutely  beyond 
explanation.  On  the  contrary,  we  expressly 
held  that  the  plaintiff's  entire  right  to  re- 
cover would  be  destroyed,  if  it  appeared  ei- 
ther that  the  contract  was  unilateral,  be- 
cause there  had  in  fact  been  no  payment 
made  upon  the  contract,  or  because  the 
agreement,  while  valid  on  its  face,  was  a 
mere  mask  designed  to  cover  an  unlawful 
transaction  in  cotton  futures. 

The  assumption  of  the  parties  in  this  case, 
as  evidenced  by  the  agreement,  was  that  the 
decision  of  this  court  upon  the  demurrer 
would  finally  dispose  of  the  case.  On  the 
contrary,  we  concluded  our  ruling  upon  the 
contract  in  the  Luke  Case,  supra,  by  saying: 
"Considering  the  contract  as  a  while,  we 
are  finally  led  to  conclude  that  jury  ques- 
tions are  presented,  and"  for  that  reason  "the 
court  did  not  err  in  overruling  the  general 
demurrer  to  the  petition."  Construing  fairly 
the  agreement  of  the  defendant  in  this  case 
as  a  whole,  it  amounts  only  to  an  agreement 
to  abide  the  result  in  the  Luke*  Case,  and 
this  means,  as  rightly  held  by  the  trial 
judge,  that  either  of  the  defenses  pointed 
out  In  the  Luke  Case  is  available  to  the,  de- 
fendant in  the  present  case. 

Judgment  affirmed. 
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(10  Ga.  App.  801) 

ADAMS  t.  STATE.     (No.  3,954.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

f Syllabus  by  the*  Court.) 

L  False  Pretenses  (§  49*)— Sufficiency. 

No  contract,  "clear  and  definite  in  its 
terms,"  having  been  shown,  the  evidence  was 
not  sufficient  to  authorize  a  conviction  of 
cheating  and  swindling,  under  the  act  approv- 
ed August  15,  1903  (Acts  1903,  p.  90).  San- 
ders v.  State,  7  Ga.  App.  46,  65  S.  E.  1071. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  |  62;  Dec  Dig.  |  49.*] 

2.  Indefinite  Contract. 

Even  if  the  evidence  was  sufficient  in  oth- 
er respects,  the  contract  was  too  indefinite  as 
to  the  character  of  the  work  to  be  performed. 

Error  from  City  Court  of  Sparta;  It  W. 
Moore,  Judge. 

Jack  Adams  was  convicted  of  swindling, 
and  brings  error.    Reversed. 

T.  M.  Hunt,  for  plaintiff  in  error.  R.  L. 
Merritt,  Sol.,  and  T.  F.  Fleming,  for  the 
State. 

POTTLE,  J.    Judgment  reversed. 


(10  Ga.  App.  794) 

KENNEDY  v.   STATE.      (No.  3,942.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Assault  and  Battery  (|  80*)— Evidence— 
Simple  Assault. 

The  accused  having  been  indicted  for  the 
offense  of  assault  and  battery,  and  the  evidence 
demanding  a  finding  that,  if  any  offense  at  all 
was  committed,  it  was  that  of  an  unlawful  bat- 
tery, there  could  be  no  conviction  of  simple 
assault  Penal  Code  1910,  §  19.  Kelsey  v. 
State,  62  Ga.  558;  Harris  v.  State,  101  Ga. 
530.  29  S.  E.  423:  Welborn  v.  State,  Giles 
v.  State,  116  Ga.  522,  42  S.  E.  773. 

ffid.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §  126 ;   Dec  Dig.  f  80.*] 

Error  from  City  Court  of  Reidsville;  E.  C. 
Collins,  Judge. 

Walter  Kennedy  was  convicted  of  assault, 
and  brings  error.    Reversed. 

Way  &  Burkhalter,  for  plaintiff  in  error. 
Robt  E.  De  Loach,  Sol.,  for  the  State. 

POTTLE,  J.    Judgment  reversed. 


UO  Ga.  App.  817) 

SPEER  v.  STATE.     (No.  3,965.) 

(Court  of  Appeals  of  Georgia.     March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (§938*)— New  Triai/— New- 
ly Disco vebed  Evidence. 

The  evidence  authorized  the  conviction, 
and  there  was  no  error  in  refusing  a  new 
trial.     Even  if  the  newly  discovered  testimony 


sought  to  be  presented  by  affidavit  is  not  mere- 
ly cumulative-  and  impeaching,  the  judge  did 
not  err  in  overruling  tne  ground  of  the  motion 
for  new  trial  based  upon  alleged  newly  dis- 
covered evidence,  inasmuch  as  the  character 
of  the  affiants  was  not  vouched  for,  and  there 
was  no  affidavit  to  show  that  the  facts  alleged 
to  have  been  ascertained  subsequently  to  the 
trial  were  unknown  to  the  defendant  and  his 
counsel  at  the  time  of  the  trial,  or  that  this 
evidence  could  not  have  been  obtained  in  time 
for  the  trial  by  the  exercise  of  ordinary  dili- 
gence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2306-2317;  Dec.  Dig.  § 
938.*] 

Error  from  Superior  Court,  Spalding  Coun- 
ty;  Robt  T.  Daniel,  Judge. 

Joe  Speer  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  H.  Connor,  for  plaintiff  in  error.  J. 
W.  Wise,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.     Judgment  affirmed. 


(10  Ga.  App.  790) 

CAMPBELL  v.  STATE.     (No.  3,937.) 

(Court  of  Appeals  of  Georgia.     March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (§§  939,  945*)— New  Trial— 

Newlt  Discovered  Evidence. 

The  evidence  strongly  supports  the  ver- 
dict, and  the  alleged  newly  discovered  testi- 
mony would  not  probably  change  the  result  on 
a  second  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2318-2323,  2324-2327,  2336; 
Dec  Dig.  |i  939,  945.*] 

Error  from  City  Court  of  Houston  Coun- 
ty;   C.  E.   Branson,  •  Judge. 

Eliza  Campbell  was  convicted  of  selling 
whisky,  and  brings  error.    Affirmed. 

M.  Kunz,  for  plaintiff  in  error.  R.  E. 
Brown,  Sol.,  for  the  State. 

HILL,  C.  J.  The  plaintiff  In  error  was 
convicted  of  selling  whisky  in  Houston  coun- 
ty. The  evidence  for  the  state  strongly  sup- 
ports the  verdict  She  asks  for  a  new  trial 
on  the  ground  of  newly  discovered  testimo- 
ny, to  wit,  that  her  residence,  where  the 
state's  witnesses  testified  that  they  bought 
whisky  from  her  on  divers  occasions  during 
the  year  1911,  was  in  Dooly  county,  and  not 
in  Houston  county.  On  the  trial  three  wit- 
nesses swore  positively  that  her  residence 
was  in  Houston  county,  and  she  made  no 
question  of  jurisdiction.  In  support  of  this 
ground  of  her  motion,  she  presented  the  af- 
fidavit of  one  witness,  who  swore  that  the 
accused  lived  in  Dooly  county  at  the  time 
of  the  commission  of  the  offense.  She  also 
offered  to  prove,  by  a  deed  to  certain  land  in 
Dooly  county,  that  the  place  where  she  lived 
was  in  Dooly  county.  She  claimed  that  her 
home  was  on   the  land   conveyed   by  this 
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deed;  but  In  the  description  of  the  land  con- 
veyed there  is  nothing  to  show  that  it  in- 
cluded her  home.  The  state,  In  a  counter- 
showing,  presented  the  affidavits  of  three 
men,  who  swore  that  they  were  familiar  with 
the  location  of  the  home  of  the  accused,  and 
had  known  it  for  85  or  40  years,  and  that 
it  was  in  Houston  .county.  The  alleged 
newly  discovered  evidence  would  not  prob- 
ably change  the  result  on  a  second  trial.  It 
is  unreasonable  that  one  can  live  for  many 
years  in  one  place  without  knowing  the  coun- 
ty in  which  he  or  she  has  resided  for  so 
long  a  time.  There  was  no  error  in  re- 
fusing to  grant  a  new  trial  on  this  ground. 
Certainly  the  slightest  diligence,  either  by 
the  accused  or  her  counsel,  would  have  dis- 
covered the  fact. 
Judgment   affirmed. 


(10  Ga.  App.  795) 

CAMPBELL  v.  STATE.     (No.  3,947.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(SyUabut  by  the  Court.) 

1.  Sufficiency  of  Evidence. 

The  evidence  in  behalf  of  the  state  au- 
thorized the  jury  to  infer  that  the  assault  was 
made  by  the  defendant,  and  that*  while  it  was 
not  his  purpose  to  use  force,  or  to  have  sex- 
ual intercourse  with  the  female  against  her 
will,  she  did  not  consent  to  or  encourage  the 
advances  made  by  him. 


2.  Refusal  of  New  Trial. 

There  is  no  merit  in  the  other  assignments 
of  error,  and  it  was  not  error  to  refuse  a  new 
trial. 

Error  from  Superior  Court;  Colquitt  Coun- 
ty ;  W.  E.  Thomas,  Judge. 

J.  A.  Campbell  was  convicted  of  assault, 
and  brings  error.     Affirmed. 

W.  A.  Covington  and  T.  H.  Parker,  for 
plaintiff  in  error.  J.  A.  Wilkes,  SoL  Gen* 
for  the  State, 

RUSSELL,  J.    Judgment  affirmed. 


(10  Ga.  App.  786) 
BENN  v.  STATE.     (No.  3,925.) 

(Court  of  Appeals  of  Georgia.    March  19. 

1912.) 

(Syllabus  by  the  Court  J 

Sufficiency  of  Evidence. 

The   evidence  fully  supports  the  verdict, 
and  no  error  of  law  is  complained  of. 

Error  from  City  Court  of  Madison;  K.  S. 
Anderson,  Judge. 

Jenkins  Benn  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Percy  Middlebrooks,  for  plaintiff  in  er- 
ror.   A.  G.  Foster,  SoL,  fdr  the  State. 

POTTLE,  J.    Judgment  affirmed. 
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(158  N.  C.  429) 

HUDSON  et  a!,  y.  AMAN  et  aL 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Principal  and  Surety  (f  190*)  —  Reim- 
bursement bt  Sureties— Actions. 

At  common  law,  sureties  who  paid  the  debt 
of  the  principal  could  sue  in  assumpsit  for  re- 
imbursement. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Gent  Dig.  if  568-677;  Dec  Dig.  i 
190.*] 

2.  Principal  and  Surety  (|  190*)  — Action 
by  Sureties  fob  Reimbursement— Parties. 

An  action  in  assumpsit  for  exoneration  by 
sureties  who  paid  the  debt  of  the  principal  was, 
at  common  law,  ordinarily  several  and  not  joint ; 
but  where  the  payment  was  joint  or  was  made 
out  of  a  joint  fund,  the  sureties  could  join  in  a 
suit  for  reimbursement. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Gent  Dig.  ff  56&-677;  Dec  Dig.  g 
190.*] 

3.  Principal  and  Surety  (|  200*)  —  Action 
by  Surety  Against  Cosureties  fob  Con- 
tribution—Parties. 

A  surety  suing  in  equity  for  contribution 
by  cosureties  must  usually  make  the  principal 
and  the  solvent  sureties,  resident  in  the  state, 
parties  plaintiff  or  defendant,  so  that  a  full  de- 
termination of  the  interests  involved  may  be 
had  in  one  suit. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  H  668-677;  Dec  Dig.  ft 
200.*) 

4.  Appeal  and  Ubbob  (|  877*)— Right  to  Re- 
versal—Action by  Sureties  Against  Prin- 
cipal. 

Where  sureties  on  the  official  bond  of  a 
tax  collector  jointly  sued  him  for  reimbursement 
for  a  payment  by  them  of  a  judgment  for  his 
misappropriation  of  taxes,  and  the  court  order- 
ed a  severance,  but  properly  refused  to  dismiss 
for  misjoinder,  the  order  of  severance  will  not 
be  reversed  on  the  tax  collector's  appeal  from 
the  refusal  to  dismiss,  though  payments  by  the 
sureties  were  in  unequal  amounts;  no  claim 
for  adjustment  being  demanded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  8560-3672;    Dec  Dig.  8 

877.*] 

Appeal  from  Superior  Court,  Sampson 
County;  Ward,  Judge. 

Action  by  J.  H.  Hudson  and  others  against 
A.  W.  Aman  and  others.  From  a  judgment 
refusing  to  dismiss  an  action  for  misjoinder, 
defendant  Aman  appeals.    Affirmed. 

H.  A.  Grady,  for  appellant  Faison  & 
Wright,  for  appellees. 

HOKE,  J.  The  action  was  originally  In- 
stituted by  plaintiffs,  sureties  on  the  official 
bond  of  A.  W.  Aman,  as  sheriff  and  tax  col" 
lector  of  Sampson  county,  against  the  de- 
fendants, county  commissioners  of  said  coun- 
ty. Pending  the  action,  said  A.  W.  Aman 
was  duly  made  party  defendant  The  com- 
plaint In  effect  alleged  that  plaintiffs,  with 
others,  were  sureties  on  the  bond  of  A.  W. 
Aman  as  tax  collector  of  Sampson  county  in 
the  sum  of  $38,500,  and  that  said  Aman  had 
failed  to  comply  with  the  conditions  of  said 
bond,  had  misappropriated  and  squandered 
the  taxes,  and  by  reason  of  his  said  default 


the  plaintiffs,  his  sureties,  had  been  compel- 
led to  pay  to  the  county  the  sum  of  $418.50 
each,  and  one  of  them,  J.  H.  Turlington,  had 
to  pay  an  additional  $94;  that  the  commis- 
sioners of  the  county  had  turned  over  the 
current  tax  lists  to  said  Aman,  before  re- 
quiring proper  settlement  of  him  on  former 
lists  and  when  they  well  knew1,  or  had  every 
reason  to  believe,  he  was  already  in  default, 
and  by  reason  of  this  breach  of  statutory 
duty  had  caused  increased  loss  and  damage 
to  plaintiffs,  his  sureties.  To  this  complaint, 
the  county  commissioners  demurred.  Their 
demurrer,  having  been  overruled  in  the  court 
below,  on  appeal  to  this  court  it  was  held 
that  no  cause  of  action  had  been  stated 
against  them  in  plaintiff's  favor.  See  Hud- 
son v.  McArthur,  152  N.  C.  445,  67  S.  E.  995, 
28  L.  R.  A.  (N.  S.)  115.  This  opinion  having 
been  certified  down,  the  action  was  dismissed 
as  to  said  commissioners,  and  thereupon  de- 
fendant Aman  demurred  to  the  complaint, 
as  stated,  for  misjoinder  of  parties  plaintiff 
and  causes  of  action. 

[1-3]  At  common  law,  sureties  who  paid 
the  debt  of  their  principal  could  sustain  an 
action  in  exoneration  of  the  loss.  The  ac- 
tion lay  in  assumpsit  and  was  ordinarily 
several  and  not  joint  Boggs  v.  Curtin,  10 
Serg.  &  R.  (Pa.)  211;  Peabody  v.  Chapman, 
20  N.  H.  418.  Even  at  law,  however,  when 
the  payment  was  joint  or  was  made  out  of  a 
joint  fund,  the  sureties  were  permitted  to 
join  in  a  suit  for  reimbursements,  and  this 
very  generally  obtained  when  a  judgment 
had  been  recovered  and  was  paid  by  the 
sureties  jointly.  Weeks  v.  Parsons,  176 
Mass.  570,  58  N.  E.  157;  Clapp  v.  Rice,  15 
Gray  (Mass.)  557,  77  Am.  Dec.  387;  Rlzer  v. 
Callen,  27  Kan.  339 ;  Day  et  al.  v.  Swann,  13 
Me.  165;  Prescott  v.  Newell,  39  Vt.  82. 
And  in  courts  of  equity,  when  an  adjustment 
of  conflicting  claims  became  necessary  and  a 
surety  brought  suit  for  contributions  against 
cosureties,  it  was  usually  required  to  make 
the  principal  and  all  solvent  sureties,  resi- 
dent within  the  state,  parties  plaintiff  or  de- 
fendant, that  a  full  determination  of  inter- 
ests involved  could  be  had  in  one  and  the 
same  suit.  Rainey  v.  Tarborough,  37  N.  C. 
249,  38  Am.  Dec.  681;  Adams  v.  Hayes,  120 
N.  C.  383,  27  S.  B.  47. 

[4]  The  cause  having  been  dismissed 
against  the  county  commissioners,  the  action 
as  it  now  stands  presents  a  claim  by  sureties 
who  have  paid  the  debt  of  their  principal 
and  by  fair  inference  have  been  compelled  to 
pay  it  by  suit,  and,  it  further  appearing  that 
these  payments  have  been  in  unequal 
amounts,  it  would  seem  that  the  cause  might 
well  have  proceeded  in  a  joint  action,  that 
the  ultimate  rights  of  the  parties  should  be 
finally  determined.  Inasmuch,  however,  as 
no  claim  for  adjustment  Is  demanded,  and 
parties  plaintiff  have  not  appealed,  we  see 
no  good  reason  why  the  order  of  severance 
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should  not  stand  and  the  parties  allowed  to 
proceed  In  separate  actions  for  the  amount 
each  has  paid,  and  in  no  event  could  the  ac- 
tion have  been  properly  dismissed. 

Street  v.  Tuck,  84  N.  G.  605;  Hodges  v. 
Railroad,  105  N.  C.  170,  10  S.  E.  917.  We 
find  no  reversible  error,  and  the  judgment  of 
the  superior  court  ordering  a  severance  of 
the  actions  is  affirmed. 

Affirmed. 

(158  N.  C.  594) 

CAUDLE  et  al.  t.  MORRIS  et  aL 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Appeal  and  Error  (§  659*)  —Record  — 
Certiorari  to  Perfect. 

Where  appellant  docketed  the  record  prop- 
er In  apt  time,  and  it  appeared  that  the  trial 
judge  failed  to  settle  the  case,  there  being  no 
laches  on  part  of  the  appellant,  certiorari  to 
settle  and  send  up  the  case  will  be  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  2834-2843;  Dec.  Dig.  § 
659.*] 

2.  Appeal  and  Error  (§595*)— Record— Ap- 
peal bt  Both  Parties. 

Supreme  Court  rule  No.  17  (66  S.  E.  vii) 
provides  that,  if  the  appellant  shall  fail  to  bring 
up  and  file  the  transcript  of  the  record,  the  ap- 
pellee may  file  with  the  clerk  a  certificate  show- 
ing the  names  of  the  parties  to  the  action  and 
when  the  judgment  and  appeal  were  taken,  and 
his  motion  to  docket  and  dismiss  shall  be  al- 
lowed at  the  first  session  of  the  court  there- 
after, with  leave  to  appellant  to  apply  for  a 
redocketing.  Held  that,  where  both  parties 
appeal,  a  transcript  must  be  sent  up  for  each 
party;  and  this  requirement  cannot  be  dispens- 
ed with  by  waiver. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2623;   Dec.  Dig.  §  595.*] 

3.  Appeal  and  Error  (J  1*)— Right  to  Ap- 
peal. 

An  appeal  is  not  a  matter  of  absolute 
right;  but  appellant  must  comply  with  the 
statutes  and  rules  of  court  as  to  the  time  and 
manner  of  taking  and  perfecting  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  1-4;   Dec.  Dig.  f  1.*] 

4.  Appeal  and  Error  (J  621*)— Dismissal- 
Failure  to  Docket. 

Under  Supreme  Court  rule  5  (66  S.  E.  v) 
prescribing  the  time  for  docketing  the  tran- 
script of  the  record,  though  the  court,  without 
appellant's  fault,  fails  to  settle  the  case,  ap- 
pellant must,  within  such  time,  docket  all  of 
the  record  proper,  or  so  much  thereof  as  he 
can  obtain,  and  file  an  affidavit  as  to  why  the 
entire  record  cannot  be  docketed;  otherwise 
the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §J  2724-2731;  Dec.  Dig.  § 
621.*] 

Action  by  W.  H.  T.  Caudle  and  others 
against  Mollie  Morris  and  others.  From  the 
judgment,  both  parties  appeal.  On  defend- 
ants' motion  to  reinstate  their  appeal.  Mo- 
tion denied. 

R.  C.  Strong,  for  plaintiffs.  Douglass,  Lyon 
&  Douglass  and  R.  N.  Simms,  for  defend- 
ants. 

PER  CURIAM.  [1]  In  the  plaintiffs'  ap- 
peal, the  appellant  docketed  the  record  prop- 


er In  apt  time,  and  asked  for  a  certiorari 
that  the  case  on  appeal  may  be  settled  and 
sent  up.  It  appearing  that  the  judge  had 
failed  to  settle  the  case  without  any  laches 
on  the  part  of  the  appellant,  the  certiorari 
will  issue. 

[2,  3]  In  the  defendants'  appeal,  the  plain* 
tiffs  docketed  In  apt  time  the  certificate  re- 
quired under  rule  17  (66  S.  E.  vil),  and  moved 
to  dismiss  defendants'  appeal.  The  motion 
was  granted.  The  defendants  thereupon 
moved  to  reinstate.  It  appears  that  the  de- 
fendants had  not  docketed  the  record  proper, 
but  they  ask  for  a  certiorari,  and  seek  to  ex- 
cuse their  failure  to  comply  with  the  rule  by 
the  fact  that  the  plaintiffs  had  docketed  their 
record  proper;  but  they  cannot  excuse  their 
own  negligence  by  relying  upon  the  diligence 
of  the  plaintiff.  In  Jones  v.  Hoggard,  107 
N.  C.  349,  12  S.  E.  286,  it  is  said:  "When 
both  parties  appeal,  a  transcript  of  the  rec- 
ord must  be  sent  up  for  each.  This  rule 
cannot  be  waived  by  consent  of  counsel" — 
citing  Perry  v.  Adams,  96  N.  C.  347,  2  S.  E. 
659,  which  cites  Devereux  v.  Burgwin,  33  N. 
C.  490;  Morrison  v.  Cornelius,  63  N.  C.  346. 
Jones  v.  Hoggard  has  been  cited  and  ap- 
proved in  State  v.  Bost,  125  N.  C.  711,  34  S. 
E.  650,  Mills  v.  Guaranty  Co.,  136  N.  C.  256, 
48  S.  E.  652,  Bank  v.  Bobbltt,  108  N.  C. 
525,  13  S.  E.  177,  and  in  many  other  cases. 
If  opposite  counsel,  by  consent,  cannot  waive 
the  record  when  both  sides  appeal,  certainly 
the  court  cannot  dispense  with  It  when  the 
opposite  counsel  afe  here  relying  upon  the 
failure  of  the  defendants  to  file  their  rec- 
ord. As  this  court  has  often  held,  an  appeal 
is  not  a  matter  of  absolute  right;  but  the  ap- 
pellant must  comply  with  the  statutes  and 
rules  of  court  as  to  the  time  and  manner  of 
taking  and  perfecting  his  appeal.  Just  as 
the  right  of  action  Is  not  an  absolute  one; 
but  a  plaintiff  must  comply  with  the  regula- 
tions of  orderly  procedure  by  Issuing  his  sum- 
mons In  the  statutory  time  and  having  it 
served  and  filing  his  complaint  in  the  time 
and  manner  prescribed,  and  observing  in  oth- 
er respects  the  requirements  as  to  procedure. 

[4]  The  rule  of  procedure  is  well  settled 
that,  when  the  appeal  is  not  docketed  at  or 
before  the  time  prescribed  in  rule  5  (66*  S. 
E.  v),  the  appellant  must  docket  all  of  the 
record  proper,  or  so  much  thereof  as  he  can 
obtain,  with  an  affidavit  as  to  why  the  en- 
tire record  cannot  be  docketed,  and  move  at 
that  time  for  a  certiorari  for  the  "case  on 
appeal,"  if,  without  his  fault,  the  judge  has 
failed  to  settle  the  case,  or  for  such  other 
parts  of  the  record  as  are  lacking.  If  he 
fails  to  do  so,  the  appellee  has  the  right  to 
docket  the  certificate  prescribed  by  rule  17 
and  have  the  appeal  dismissed.  Burrell  v. 
Hughes,  120  N.  C.  277,  26  S.  E.  782,  and 
cases  there  cited,  and  Plttman  v.  Kimberly, 
92  N.  C.  562,  and  the  numerous  cases  citing 
those  two  cases,  which  are  to  be  found  in 
the  Annotated   Edition.     In  Burrell,  supra, 
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the  court  says:  "There  are  tome  matters,  at 
least,  which  should  be  deemed  settled,  and 
this  Is  one  of  them."  Defendants'  motion  to 
reinstate  Is  denied.  Walsh  y.  Burleson,  154 
N.  a  174,  69  S.  E.  680. 
Motion  denied. 


<158  N.  C.  399) 

WILLIAMS  t.  DUNN  et  al. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  BnotmoN  (|  161*>— Ibbigulabiths— Mo- 
tion to  Regaxx. 

A  motion  to  recall  an  execution  on  notice, 
in  the  court  out  of  which  the  execution  issued, 
will  not  usually  be  allowed  after  a  sale  had,  as 
against  an  innocent  purchaser  who  was  not  a 
party  to  the  proceeding;  but,  as  against  a  par- 
ty of  record  or  a  purchaser  with  notice,  both 
the  writ  and  the  sale  may  be  quashed. 

[Bd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §f  467-471;  Dec.  Dig.  f  161.*] 

2.  Execution  (|  162*)— Irregularities— Re- 
call —  Proceedings  —  Institution  Be- 
fore Clerk. 

At  any  time  before  sale  under  an  execu- 
tion, proceedings  may  be  instituted  before  the 
clerk  of  the  superior  court  to  recall  the  execu- 
tion; but  after  return  made,  and  especially  if 
there  are  equitable  claims  for  adjustment,  the 
motion  should  be  made  before  the  judge  in  term. 
[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §  472;    Dec  Dig.  §  162.*] 

3.  Execution  (§  163*)— Withdrawal— Pro - 
ceedin  gs— re  view . 

Revisal  1905,  |  614,  provides  that  whenev- 
er any  civil  action  or  special  proceeding  begun 
.before  the  clerk  of  the  superior  court  shall  be 
sent  to  the  superior  court  before  the  judge,  he 
shall  have  jurisdiction  to  determine  all  matters 
in  controversy,  unless  it  appears  to  him  that 
justice  would  be  more  speedily  administered  by 
remanding  the  proceeding  to  the  clerk.  Held, 
that  where  a  motion  to  quash  an  execution  and 
sale  of  teal  estate  was  submitted  to  the  clerk 
of  the  superior  court  who  granted  the  relief, 
and  an  appeal  was  taken  to  the  judge  of  the 
court,  it  was  improper  for  the  judge  to  refiise 
to  hear  the  controversy  on  the  ground  that  the 
clerk  was  without  jurisdiction  to  entertain  the 
motion. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  §f  473-483;    Dec.  Dig.  §  163.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty ;  Ferguson,  Judge. 

Action  by  J.  W.  Williams  against  C.  F. 
Dunn  and  others.  On  motion  to  quash  an 
execution  and  sale  thereunder.  Heard  on 
appeal  from  the  Supreme  Court  clerk  before 
a  judge  of  the  court,  and  from  an  order 
dismissing  the  proceedings  on  the  ground 
that  the  clerk  had  no  jurisdiction  to  enter- 
tain or  act  on  the  motion,  Williams  except- 
ed and  appeals.     Eeversed  and  remanded. 

Rouse  ft  Land,  for  appellant  C.  F.  Dunn, 
for  appellees. 

HOKE,  J.  It  appears  of  record  that  on 
February  13,  1009,  one  Jessie  Williams,  hav- 
ing obtained  a  judgment  in  a  justice's  court 
against  Jno.  Williams,  the  present  appellant, 
for  $30.12  and  interest,  caused  the  same  to 
be  duly  docketed  in  the  superior  court  of 


Lenoir  county,  and  on  October  21,  1910,  the 
same  was  assigned  and  transferred  of  rec- 
ord to  Chas.  F.  Dunn,  cashier  of  Chas.  F. 
Dunn  ft  Sons;  that  on  February  8,  1911,  ex- 
ecution was  issued  returnable  to  March  term 
of  superior  court,  same  being  within  40  days 
from  date  of  issue;  that  under  said  execu- 
tion, on  March  14,  1911,  certain  real  estate 
of  appellant,  to  wit,  three  lots  in  the  city  of 
Kinston,  was  sold  by  sheriff  and  the  same 
bought  by  Chas.  F.  Dunn,  cashier,  at  the 
price  of  $125,  and  same  was  thereafter  on 
April  13,  1911,  conveyed  by  the  sheriff  to 
said  Chas.  F.  Dunn,  etc.;  that  on  September 
2d,  pursuant  to  notice  duly  Issued  and  served 
on  Jessie  Williams  and  C.  F.  Dunn,  motion 
was  made  to  quash  said  execution  and  sale, 
and  there  were  affidavits  submitted  on  part 
of  appellant  tending  to  show  various  irregu- 
larities in  the  proceedings  by  which  appel- 
lant's land  was  sold,  among  others,  that  the 
execution  had  been  Issued  within  40  days  of 
the  term  to  which  the  same  was  returnable 
and  contrary  to  section  624,  Revisal,  that  the 
sale  was  made  without  proper  advertise- 
ment, and  that  by  the  action  of  Chas.  F. 
Dunn  competitive  bidding  was  in  a  large 
measure  suppressed  or  prevented,  and  such 
purchaser  was  enabled  to  bid  off  the  entire 
property  for  $125,  when  either  of  the  three 
lots  was  worth  over  $300,  etc.,  and  appellant 
professed  a  willingness  and  desire  to  pay 
to  Chas.  F.  Dunn  the  amount  of  said  judg- 
ments had  against  affiant  and  costs,  etc. 
There  was  affidavit  on  part  of  C.  F.  Dunn 
in  denial  of  appellant's  affidavits  and  con- 
taining averment  that  the  sale  was  in  all 
respects  regular  and  fair.  On  the  hearing 
before  the  clerk,  that  officer  entered  judg- 
ment setting  aside  the  execution  and  sale 
thereunder,  declared  same  of  no  effect,  and 
ordered  that  execution  issue  restoring  the 
original  owner  to  his  property,  that  an  ac- 
count, of  rents  be  taken,  etc.,  and  on  appeal, 
as  heretofore  stated,  the  judge  below  re- 
versed the  ruling  of  the  clerk  and  dismissed 
the  proceedings  on  the  ground  that  the  clerk 
was  without  jurisdiction  to  entertain  the 
motion. 

[1]  The  right  to  recall  an  execution  by 
notice  and  motion  in  the  court  from  which 
same  was  issued  is  usually  the  proper  meth- 
od of  obtaining  redress  for  irregularities  af- 
fecting its  validity.  Aldridge  v.  Loftin,  104 
N.  C.  122,  10  S.  E.  210;  Beckwith  v.  Mining 
Co.,  87  N.  C.  155;  Falson  v.  Mcllwaine,  72 
N.  C.  312;  Foard  v.  Alexander,  64  N.  C.  69. 
The  remedy  will  not  usually  be  entertained 
or  allowed  after  a  sale  had  as  against  an 
innocent  purchaser  who  was  not  a  party  to 
the  proceedings;  but  against  a  party  of  rec- 
ord or  a  purchaser  who  buys  with  full  no- 
tice on  motion  made  in  apt  time  and  in  fur- 
therance of  right,  both  writ  and  sale  may 
be  quashed.  Saunders  v.  Ruddle,  27  B.  Mon. 
(17  Ky.)  139,  15  Am.  Dec.  148 ;   Van  Oampen 
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v.  Snyder,  4  Miss.  66,  32  Am.  pec.  311.  And 
by  weight  of  authority  even  after  writ  re- 
turned. 8  PI.  &  Pr.  p.  470,  citing  Reinhard 
v.  Baker,  13  W.  Va.  805,  and  other  cases. 

[2]  At  any  time  prior  to  sale  the  proceed- 
ings may  be  instituted  before  the  clerk,  and 
under  certain  circumstances  it  is  probable 
that  this  course  could  be  pursued  at  any 
time  prior  to  the  return  day  of  the  writ 
Aldridge  t.  Loftin,  supra.  After  return 
made,  however,  and  especially  when  there 
may  be  certain  equitable  claims  for  adjust- 
ment, it  would  seem  the  better  practice  that 
the  motion  should  be  made  before  the  judge 
in  term.  Beck  with  v.  Mining  Co.,  supra. 
Without  final  decision  as  to  the  power  of  the 
clerk  after  sale  and  return  made,  we  all  are 
of  opinion  that  on  the  facts  presented  on 
this  appeal  the  judge  should  have  proceeded 
to  hear  and  determine  the  question  presented. 

[3]  By  Revlsal  1905,  f  614,  it  is  provided: 
"Whenever  any  civil  action  or  special  pro- 
ceeding begun  before  the  clerk  of  any  supe- 
rior court  shall  be  for  any  ground  whatever 
sent  to  the  superior  court  before  the  judge, 
the  judge  shall  have  jurisdiction;  and  it 
shall  be  his  duty,  upon  the  request  of  either 
party,  to  proceed  to  hear  and  determine  all 
matters  in  controversy,  in  such  action,  un- 
less it  shall  appear  to  him  that  justice  would 
be  more  cheaply  and  speedily  administered 
by  sending  the  action  back  to  be  proceeded 
In  before  the  clerk,  in  which  case  he  may  do 
so."  This  well-considered  statute,  which  has 
done  so  much  to  facilitate  the  efficient  ad- 
ministration of  justice,  has  always  received 
the  liberal  interpretation  that  would  best 
promote  its  beneficent  purpose.  Roseman 
v.  Roseman,  127  N.  G.  494,  37  S.  E.  518; 
Faison  v.  Williams,  121  N.  C.  152,  28  S.  E. 
188;  Capps  v.  Capps,  85  N.  C.  408.  And 
whether  the  present  case  comes  strictly  with- 
in its  terms  or  not,  it  is  well  understood 
that  the  clerk  is  but  a  part  of  our  superior 
court,  and  when  a  motion  of  this  character 
is  brought  before  the  judge  in  term,  all  par- 
ties having  been  duly  notified,  there  is  no 
good  reason  why  the  principle  expressly  es- 
tablished by  this  law  in  all  civil  actions  and 
special  proceedings  should  not  prevail  here 
and  the  court  have  full  jurisdiction.  Speak- 
ing to  this  subject  in  Roseman's  Case,  our 
present  Chief  Justice  has  well  said:  "The 
superior  court  undoubtedly  had  authority, 
under  its  general  equity  jurisdiction,  to  ap- 
point a  new  trustee  to  prevent  the  failure 
of  the  trust,  if  the  proceeding  had  begun  by 
writ  returnable  to  the  superior  court,  and 
even  if  no  writ  whatever  had  been  served, 
if  the  parties  in  interest  appeared  generally; 
and  that  is  the  case,  in  effect,  here,  since 
no  appeal  was  taken.  Even  if  an  appeal  had 
been  taken  from  such  judgments,  It  would 
be  an  anomaly  If  a  party  sued  before  the 
clerk,  who  Is  a  part  of  the  superior  court, 
could,  on  appeal  to  the  judge,  have  the  ac- 


tion dismissed,  and  thus  require  the  plain- 
tiffs to  come  right  back  into  the  identical 
court  from  which  they  have  been  dismissed, 
and  in  which  the  cause  was  originally  brought 
before  the  clerk  of  the  court." 

(There  was  error  in  dismissing  the  pro- 
ceeding for  want  of  jurisdiction,  and  this 
will  be  certified  that  the  rights  Involved 
shall  be  determined. 

Error. 


(158  N.  C.  884) 

MERCHANTS'  NAT.  BANtf  v.  FLIPPEN 

et  al. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

Receivers  (J  148*)— Distribution  of  Assets 
—Amount  of  Claims— Secured  Claims. 
In  the  distribution  by  a  receiver  of  assets 
of  an  insolvent  company,  dividends  are  to  be 
declared  upon  the  basis  of  the  original  indebted- 
ness existing  at  the  time  of  the  receivership, 
and  not  on  the  basis  of  the  amount  remaining 
due  after  collections  upon  collateral ;  but  when 
such  dividends,  added  to  collections  realized  up- 
on collateral,  are  sufficient  to  pay  the  debt  in 
full,  dividends  should  cease,  and  the  uncollected 
collateral  be  delivered  to  the  receiver. 

[Ed.  Note. — For  other  cases,  see  Receivers. 
Cent  Dig.  f  260;   Dec  Dig.  f  148.*] 

Appeal  from  Superior  Court;  Wake  Coun- 
ty;  Webb,  Judge. 

Action  by  the  Merchants'  National  Bank 
against  S.  T.  Flippen  and  O.  E.  Snow,  re- 
ceiver. Judgment  for  plaintiff  and  defend* 
ant  Snow,  receiver,  appeals.    Affirmed. 

Watson,  Buxton  &  Watson,  for  appellant 
Snow.  Aycock  &  Winston,  for  appellee  Mer- 
chants' Nat  Bank.  T.  W.  Folger  and  Wal- 
ter Clark,  Jr.,  for  appellee  Flippen. 

BROWN,  J.  The  Pilot  Bank  &  Trust 
Company  failed  in  business,  and  defendant 
Snow  was  appointed  receiver  to  settle  up  its 
affairs.  At  date  of  receivership,  the  insol- 
vent corporation  owed  the  Merchants'  Na- 
tional Bank  of  Raleigh,  N.  C,  94,227.51.  That 
bank  held  certain  notes  as  collateral,  among 
others,  that  of  the  defendant  Flippen.  From 
this  collateral  the  said  bank  had  received 
certain  sums  since  the  date  of  the  receiver- 
ship. 

The  sole  question  presented  Is  whether  in 
cases  of  this  nature  distribution  by  the  re- 
ceiver should  be  on  the  basis  of  the  entire 
indebtedness  originally — i.  e.,  $4,227.51 — or 
on  the  basis  of  the  amount  remaining  unpaid 
at  the  time  distribution  is  ordered.  In  other 
words,  whether  the  receiver,  being  ordered 
to  pay  50  per  cent  of  the  indebtedness, 
should  pay  on  the  basis  of  the  entire  amount 
which  originally  was  due,  or  only  50  per 
cent  of  the  amount  still  remaining  due.  It 
is  useless  to  discuss  the  many  cases  in  which 
this  matter  has  been  passed  on  by  the  courts 
of  this  country.  Suffice  it  to  say  that  the 
overwhelming  weight  of  authority  favors  the 
position  that  dividends  are  declared  upon 
the  basis  of  the  original  Indebtedness  exist- 
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Ing  at  the  time  of  the  receivership.  When 
such  dividends,  added  to  any  sums  collect- 
ed by  the  creditor  from  collateral,  shall 
hare  paid  the  debt  in  full,  then  dividends  of 
course  must  cease,  and  the  uncollected  col- 
lateral delivered  to  the  receiver.  By  follow- 
ing this  rule  no  Injustice  is  done  to  the 
other  creditors  of  the  insolvent,  and  a  cer- 
tain and  unchanging  sum  is  given  upon 
which  dividends  are  to  be  declared.  This  is 
the  view  taken  by  this  court  heretofore,  and 
directly  decided  in  the  cases  of  Winston  v. 
Biggs,  117  N.  G.  206,  23  S.  E.  316;  Brown  v. 
Bank,  79  N.  C.  244.  In  Merrill  v.  Bank, 
173  TJ.  8.  131,  19  Sup.  Ct  360,  43  L.  Ed. 
640,  the  Supreme  Court  of  the  United  States 
holds  that  "a  secured  creditor  of  an  insolvent 
bank  may  prove  and  receive  dividends  upon 
the  face  of  his  claim  as  it  stood  at  the  time 
of  the  declaration  of  insolvency,  without 
crediting  either  his  collaterals  or  collections 
made  therefrom,  after  such  declaration,  sub- 
ject always  to  the  proviso  that  dividends 
must  cease  when,  from  them  and  from  col- 
laterals realized,  the  claim  has  been  paid 
In  full."  The  above,  we  think,  is  a  succinct 
and  correct  synopsis  of  the  great  weight  of 
authority.  The  following  courts  hold  simi- 
lar views:  England  (Palmer  v.  Gulverwell, 
85  I*  T.  N.  S.  758);  Colorado  (Hendrie  v. 
Graham,  14  Colo.  App.  13,  59  Pac.  219); 
Illinois  an  re  Bates,  118  111.  524,  9  N.  E. 
257,  59  Am.  Rep.  383;  Furness  v.  Bank,  147 
111.  570,  35  N.  E.  624);  Kentucky  (Hibler  v. 
Davis,  76  Ky.  20);  Massachusetts  (Cabat 
v.  Bodman,  11  Gray  [Mass.]  134);  Michigan 
(Bank  v.  Byles,  67  Mich.  296,  34  N.  W.  702: 
Bank  v.  Haug,  82  Mich.  607,  47  N.  W.  33, 
11  L.  R.  A.  327);  Minnesota  (Mead  v.  Rand- 
all, 68  Minn.  233,  71  N.  W.  31);  New  Hamp- 
shire (Bank  v.  Trust  Co.,  70  N.  H.  542,  49 
AU.  113);  New  York  (In  re  Bicknell,  31  Misc. 
Rep.  302,  64  N.  Y.  Supp.  360;  People  v. 
Remington,  121  N.  Y.  328,  24  N.  E.  793,  8 
L.  R.  A.  458);  Pennsylvania,  (Morris  v. 
Olwine,  22  Pa.  441;  Miller's  Appeal,  35  Pa. 
481);  Rhode  Island  (Greene  v.  Bank,  18  R. 
I.  779,  30  At!.  963);  South  Carolina  (Atlantic 
Phos.  Co.  v.  Law,  45  S.  C.  606,  23  S.  E.  955); 
Texas  (Kauffman  v.  Hudson,  65  Tex.  716); 
West  Virginia  (Williams  v.  Overholt,  46  W. 
Va.  339,  33  S.  EL  226);  Vermont  (West  v. 
Bank,  19  Vt  403). 

We  find  nothing  in  the  case  of  Chemical 
Co.  v.  Edwards,  136  N.  C.  74,  48  S.  E.  568, 
which  contravenes  our  decision. 

The  judgment  is  affirmed. 

(158  N.  C.  598) 

HERRING  et  al.  v.  WARWICK  et  aL 

(Supreme  Court  of  North  Carolina,    March  20, 

1912.) 

Affkal  and  Error  (|  1099*)  —  Judgment- 
Law  of  thx  Case. 

Where,  on  a  former  appeal,  the  court  con- 
sidered the  evidence  and  inferential!?  denied  a 


motion  for  a  nonsuit,  but  reversed  a  judgment 
for  plaintiff  because  of  an  erroneous  instruc- 
tion, and  the  evidence  on  the  second  trial  is 
stronger  than  that  on  the  first  trial,  a  judgment 
for  plaintiff  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4370-4379;  Dec.  Dig.  I 
1099.*] 

Appeal  from  Superior  Court,  Sampson 
County;  Ward,  Judge. 

Action  by  S.  A.  Herring  and  others  against 
M.  A.  Warwick  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

The  following  issues  were  submitted  to 
the  Jury : 

"(1)  At  the  sale  of  the  land  in  question, 
on  February  15,  1898,  at  courthouse  door  in 
Clinton,  was  it  agreed  between  John  T.  Greg- 
ory, the  mortgagee,  and  the  defendant  War- 
wick that  Warwick  should  bid  off  the  said 
land,  and  did  he  bid  off  said  lands  as  agent 
and  trustee  for  said  Gregory,  as  alleged?" 
Answer :   "Yes." 

"(2)  Are  the  plaintiffs,  other  than  Lon- 
nie  Herring,  the  owners  in  remainder  of  said 
lands,  subject  to  the  life  estate  of  said  S.  A. 
Herring?'    Answer:   "Yes." 

"(3)  Is  the  said  action  barred  by  the  stat- 
ute of  limitations?"    Answer:   "No." 

"(4)  What  was  the  value  of  the  short- 
straw  timber  sold  off  said  land  by  defend- 
ant?"   Answer:    "$50." 

"(5)  What  was  the  value  of  the  long-straw 
timber  cut  off  said  land  by  defendant?"  An* 
swer:   "$46." 

"(6)  Outside  of  the  timber,  has  the  de- 
fendant committed  waste  on  said  land ;  and, 
if  so,  what  are  the  damages  therefor?'  An- 
swer:  "None." 

"(7)  What  was  the  value  of  the  tract  of 
land  at  the  time  it  was  bid  off  by  defend- 
ant?"    Answer:    "$261." 

It  was  admitted,  as  found  by  the  jury  on 
the  former  trial,  that  the  defendant  War- 
wick is  the  owner  of  the  life  estate  for  the 
life  of  S.  A.  Herring  in  the  premises  in  con- 
troversy. His  honor  gave  judgment  for  the 
plaintiff,  and  in  the  judgment  declared  that 
Warwick  was  the  owner  of  the  life  estate 
aforesaid.     The  defendants  appealed. 

Faison  ft  Wright  and  J.  D.  Kerr,  for  ap- 
pellants. H.  A.  Grady  and  Murray  Allen, 
for  appellees. 

PER  CURIAM.  This  cause  was  before 
the  court  at  spring  term  1911  (155  N.  C. 
346,  71  S.  B.  462).  The  facts  are  all  fully 
stated,  and  the  case  fully  discussed  in  the 
opinion  of  Mr.  Justice  Walker,  rendered  for 
the  court.  A  new  trial  was  granted  because 
the  verdict  was  rendered  in  one  essential 
particular  under  the  influence  of  one  errone- 
ous instruction. 

In  granting  the  new  trial,  and  considering 
the  case  on  the  former  appeal,  we  necessa- 
rily considered  all  the  evidence  then  produced, 
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and  a  motion  for  a  Judgment  of  nonsuit  was 
lnferentially  denied.  The  evidence  in  this 
regard  is  much  stronger  than  that  present- 
ed upon  the  former  appeal,  and  we  think 
his  honor  carefully  followed  the  former  de- 
cision of  this  court,  and  we  find  in  his  rul- 
ings upon  the  evidence  and  in  his  charge 
to  the  jury  no  substantial  error  which  we 
think  would  warrant  us  in  ordering  another 
trial. 

The  judgment  of  the  Superior  court  is  af- 
firmed. 

(158  N.  C.  688) 

HARE  et  al.  v.  GRANTHAM. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Appeal  and  Ebbob  (§  1135*)  —  Review— 
Affirmance. 

Where  the  case  on  appeal  is  not  served 
within  the  time  required  by  law,  and  hence  is 
not  sent  up  with  the  record,  but  the  court  finds 
that  the  complaint  states  a  cause  of  action,  and 
that  there  is  no  error  apparent  upon  the  face 
of  the  record,  the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
IBrror,  Cent.  Dig.  {§  4454,  4455;  Dec  Dig.  i 
1135.*] 

2.  Replevin  (5  57*)— Claim  and  Delivebt— 
Complaint—Sufficiency. 

A  complaint  alleging  that  plaintiffs  owned 
and  were  entitled  to  the  immediate  possession 
of  certain  personal  property  described  in  the 
affidavit,  and  made  a  part  of  the  complaint,  that 
defendant's  possession  was  wrongful,  that  the 
property  was  of  a  stated  value,  and  had  been 
seized  under  the  affidavit  of  claim,  and  then 
returned  to  defendant  on  his  execution  bond, 
and  demanding  judgment  for  the  delivery  of  the 
goods  or  for  their  value  with  damages  for  de- 
tention, states  a  good  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  |  109;   Dec.  Dig.  §  57.*] 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty; Peebles,  Judge. 

Action  by  S.  T.  Hare  and  others  against 
W.  H.  Grantham.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

The  plaintiffs  alleged : 

"(2)  That  said  plaintiffs  are  the  owners 
of  and  entitled  to  the  immediate  posses- 
sion of  certain  personal  property  described 
in  the  affidavit  filed  in  the  claim  and  deliv- 
ery proceedings  in  this  action,  the  same  be- 
ing the  property  which  the  defendant  obtain- 
ed from  the  plaintiffs,  and  the  said  claim 
and  delivery  including  the  affidavit  is  made 
a  part  of  this  complaint. 

"(3)  That  the  defendant  is  in  possession 
of  the  said  property. 

"(4)  That  said  possession  of  the  defend- 
ant is  wrongful  and  unlawful. 

"(5)  That  the  actual  value  of  said  prop- 
erty at  the  time  of  the  seizure  hereinafter 
mentioned,  as  plaintiffs  are  informed  and 
believe,  was  $1,500. 

"(6)  That  the  plaintiffs  in  this  action 
caused  claim  and  delivery  to  issue  under 
which  the  sheriff  of  Harnett  county  seized 


the  property  described  in  the  affidavit  of 
the  claim  and  delivery  proceedings. 

"(7)  That  the  defendant  filed  an  undertak- 
ing pursuant  to  the  statute  in  the  sum  of 
$3,000  with  Q.  T.  Hodges  and  J.  E.  Wall 
as  sureties,  whereupon  said  property  was 
delivered  by  the  sheriff  to  the  defendant, 
who  still  retains  possession  of  the  same; 
and  demanded  (1)  that  they  recover  of  the 
defendant  and  his  sureties  said  stock  of  goods 
and  property  described  in  said  affidavit  at 
its  true  value  In  money  at  the  time  of  its 
seizure,  such  damages  as  the  plaintiffs  may 
have  sustained  by  reason  of  its  deteriora- 
tion and  detention  since  the  commencement 
of  this  action;  (2)  that,  if  for  any  cause 
actual  delivery  cannot  be  had,  then  that 
they  recover  of  the  defendant  and  his  sure- 
ties the  value  of  said  property,  with  dam- 
ages  for  its  detention;  for  general  relief." 

Doughlass  ft  Lyon  and  J.  C.  Clifford,  for 
appellant  R.  L.  Godwin  and  E.  F.  Young, 
for  appellees. 

PER  CURIAM.  [1,2]  It  is  admitted  that 
the  case  on  appeal  was  not  served  within 
the  time  required  by  law,  and  therefore  has 
not  been  sent  up  to  this  court  with  the  rec- 
ord. The  plaintiffs  move  the.  court  to  affirm 
the  judgment  upon  the  face  of  the  record. 
The  defendant  moves  the  court  to  dismiss 
the  action  because  on  the  face  of  the  com- 
plaint no  cause  of  action  is  stated.  The 
court,  being  of  opinion  that  a  cause  of  ac- 
tion is  stated  in  the  complaint,  and  that 
there  is  no  error  apparent  upon  the  face  of 
the  record,  allows  the  motion  to  affirm  the 
judgment  of  the  superior  court 

Affirmed. 


(158  N.  C.  327) 

SOUTHERLAND   v.  ATLANTIC   COAST 

LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Cabbiebs  (J  230*)  —  Transportation  of 
Live  Stock— NeglIgent  Delay— Question 
for  Jury. 

In  an  action  for  injuries  to  live  stock 
caused  by  alleged  negligent  delay,  evidence  held 
to  require  submission  of  the  issue  of  defend- 
ant's negligence  to  the  jury. 

[Ed.   Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  §§  961,  962;   Dec.  Dig.  §  230.»] 

2.  Carriers  (§  228*) —Transportation  of 
Live  Stock— Delay— Evidence. 

On  April  25,  1905,  at  9:20  a.  m.,  plaintiff 
shipped  a  car  of  cattle  from  M.  to  Richmond, 
which  did  not  reach  their  destination  until  11 
o'clock  on  April  27th  in  a  much  damaged  con- 
dition. Held,  that  evidence  that  on  the  same 
day  plaintiff  shipped  another  car  from  C.  to 
Richmond,  both  points  being  on  defendant's 
road,  though  C.  was  on  a  branch  line  a  few 
miles  further  from  Richmond  than  M.,  and  that 
the  latter  shipment  arrived  in  good  order  on 
the  morning  of  the  26th.  was  admissible  as 
bearing  on  the  issue  of  delay. 

[Ed.   Note.— For   other  cases,   see   Carriers, 
Cent.  Dig.  §§  957-960;   Dec.  Dig.  §  228.*! 
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3.  Cabbisbs  (I  218*)— Transportation  of 
Cattle  —  Notice  of  Injury  —  Carbibb's 
Agent. 

An  employ^  in  charge  of  defendant's  stock  - 
yards  at  which  plaintiff's  cattle  were  unloaded, 
who  superintended  the  unloading  of  and  look- 
ed after  cattle  for  the  railroad  companies  on 
arrival,  was  the  agent  of  the  railroad  company, 
so  that  notice  of  injuries  to  cattle  given  to  him 
was  notice  to  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  j§  674-696,  927,  928,  932-949;  Dec. 
Dig.  §  218.*] 

4.  Carriers  (§  230*)  —  Transportation  of 
Live  Stock— Delay— Reasonable  Time— 
Instructions. 

In  an  action  for  delay  in  transporting  cat- 
tle, an  instruction  that  the  evidence  tended  to 
show  the  time  when  the  cattle  were  loaded  at 
the  point  of  shipment  and  when  they  were  de- 
livered at  destination,  and  that,  if  the  jury 
found  such  evidence  to  be  true,  it  was  evidence 
of  negligence  to  be  weighed  and  considered  on 
that  issue,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  961,  962;  Dec.  Dig.  §  230.*] 

5.  Trial  (§  260*)— Instructions  — Request 
to  Charge. 

It  was  not  error  to  refuse  requests  to 
charge  substantially  covered  by  instructions 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §|  651-659;  Dec.  Dig.  |  260.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Ward,  Judge. 

Action  by  R.  B.  Southerland  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

These  issues  were  submitted  to  the  jury: 
"(1)  Were  the  cattle  of  the  plaintiff  injured 
by  the  -negligence  of  the  defendant  by  de- 
fendant failing  to  carry  said  cattle  in  a  rea- 
sonable time,  as  alleged?"  Answer:  "Yes." 
"(2)  What  damages,  if  any,  Is  the  plain- 
tiff entitled  to  recover?*  Answer:  "$150, 
with  interest  at  6  per  cent  from  April  27, 
1905,  till  paid." 

H.  L.  Stevens  and  Murray  Allen,  for  ap- 
pellant Fowler  ft  Crumpler  and  C.  M. 
Faircloth,  for  appellee. 


BROWN,  J.  There  are  15  assignments  of 
error  in  the  record,  which  have  received  our 
consideration,  and  we  think  that  none  of 
them  can  justly  be  sustained.  We  will  not 
undertake  to  comment  on  all  of  them,  but 
only  such  as  we  think  necessary. 

[1]  1.  The  motion  to  nonsuit  was  properly 
overruled.  We  think  there  was  sufficient 
evidence  to  justify  his  honor  In  submitting 
the  issue  as  to  the  negligent  delay  in  the 
shipment  of  the  cattle  to  the  jury,  and  the 
consequent  injury  to  the  animals  therefrom. 
The  evidence  tended  to  prove  that  on  April 
25,  1905,  the  plaintiff  shipped  a  car  load 
of  cattle  from  Magnolia,  N.  C,  to  one  Brauer, 
Richmond,  Va.,  over  the  road  of  the  defend- 
ant under  a  live  stock  contract  The  car 
was  loaded  and  delivered  to  the  defendant 
at  9:20  a.  m.  April  25th,  and  reached  its 


destination  at  11   o'clock  April  27th,   in  a 
much  damaged  condition. 

[2]  There  was  evidence  tending  to  prove 
that  on  the  same  day,  April  25,  1905,  the 
plaintiff  shipped  another  car  of  cattle  from 
Clinton,  N.  C,  to  Richmond,  Va.,  over  the 
defendant's  road,  which  was  delivered  in 
Richmond  in  good  order  and  condition  on 
the  morning  of  the  26th.  This  evidence  was 
objected  to  by  the  defendant,  but  we  think 
it' perfectly  competent  upon  the  question'  as 
to  what  would  constitute  a  reasonable  time 
for  transportation  between  Magnolia  and 
Richmond,  both  points  being  on  the  defend- 
ant's road,  and  Clinton  being  on  a  branch 
line  and  a  few  miles  further  from  Richmond 
than  Magnolia.  Upon  this  evidence,  we  think 
the  motion  to  nonsuit  was  properly  over- 
ruled. 

[3]  2.  It  is  contended  by  the  defendant 
that  the  consignee  of  the  cattle  failed  to 
give  written  notice  to  any  agent  of  the  de- 
fendant of  the  damaged  condition  of  the 
cattle  before  they  were  removed  from  the 
jurisdiction  of  the  railroad,  as  required  by 
the  terms  of  the  bill  of  lading.  This  court 
has  recognized  such  a  stipulation  in  a  bill 
of  lading  as  valid.  Selby  v.  Railroad,  113 
N.  C.  588,  18  S.  E.  88,  37  Am.  St  Rep.  635 ; 
Austin  v.  Railroad,  151  N.  C.  137,  65  S.  B. 
757.  But  we  think  the  terms  of  the  bill  of 
lading  in  this  respect  were  substantially 
complied  with.  The  evidence  shows  that  it 
was  the  custom  of  the  railroad  company  to 
send  loaded  cattle  cars  to  the  Union  Stock- 
yards in  Richmond  to  be  unloaded.  The 
evidence  shows  that  the  consignee,  Brauer, 
received  the  cattle  under  protest  on  account 
of  the  damage  due  to  unnecessary  delay 
while  en  route.  It  is  true  this  notice  was 
given  to  one  Lambert,  who  was  in  charge 
of  the  stockyards,  but  there  is  testimony 
tending  to  prove  that  he  superintended  the 
unloading  of  cattle  for  the  railroads,  that 
he  was  always  present  at  such  unloading*, 
and  worked  for  the  railroad  company  in 
that  way,  and  looked  after  all  the  cattle 
for  the  railroad  when  they  came  in.  From 
the  evidence  we  think  the  jury  was  fully 
warranted  In  inferring  that  Lambert  was 
the  agent  of  the  railroad  company  in  re- 
ceiving and  unloading  the  cattle,  and,  that 
being  so,  notice  to  him  would  be  in  all  re- 
spects a  compliance  with  the  terms  of  the 
contract.  It  would  be  unreasonable  to  re- 
quire the  consignee  to  search  for  some  other 
agent  of  the  defendant  than  the  one  who 
was  present  superintending  the  receipt  and 
delivery  of  the  cattle.  Lambert  was  to  all 
intents  and  purposes  the  agent  of  the  rail- 
road company,  and  notice  to  him  was  notice 
to  it 

[4]  3.  The  defendant's  eighth  exception 
directed  to  the  charge  of  the  court  upon 
the  question  of  what  constitutes  reasonable 
time  cannot  be   sustained.     His  honor  in- 
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strueted  the  Jury  that  the  evidence  tends 
to  show  the  time  when  the  cattle  were  load- 
ed at  Magnolia,  and  when  they  were  de- 
livered at  Richmond,  but  he  did  not  under- 
take to  declare  that  to  be  per  se  negligence ; 
but  he  instructed  the  Jury  that  such  facts, 
if  found  to  be  true,  were  evidence  of  negli- 
gence to  be  weighed  and  considered  by  the 
jury  upon  the  first  issue. 

[5]  4.  The  plaintiff  requested  instructions 
relative  to  a  delay  of  the  car  of  cattle  at 
Rocky  Mount,  and  contended  that  his  honor 
failed  to  give  the  instructions.  An  examina- 
tion of  the  record  shows  that  the  instructions 
were  substantially  given  by  the  court  cer- 
tainly to  the  full  extent  to  which  the  de- 
fendant was  entitled. 

Upon  examination  of  the  entire  record,  we 
are  of  opinion  that  no  substantial  error  was 
committedL 

No  error* 


(158  N.  C.  625) 

STATE  v.  HINTON.      > 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Criminal  Law   (f  1149*)— Bill  or  Par- 
ticulars—Denial— Discretion. 

The  denial  of  an  application  by  accused 
for  a  bill  of  particulars  is  not  reviewable,  un- 
less there  is  an  abuse  of  the  discretion  of  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3039-3043,  3058;  Dec.  Dig. 
§  1149.*] 

2.  Criminal  Law   (§  252*)— Bill  of  Par- 
ticulars—Abuse of  Discretion. 

Where  a  warrant  recited  that  the  affiant, 
chief  of  police,  stated  that  he  was  informed 
and  believed  that  on  or  about  December  4, 
1911,  in  the  city  of  Raleigh,  etc.,  defendant  did 
unlawfully  and  willfully  resist,  delay,  and  ob- 
struct W.  and  D.,  two  officers  of  the  police  for 
the  city  in  discharging  and  attempting  to  dis- 
charge a  duty  of  their  office,  contrary,  etc.,  and 
It  did  not  appear  that  defendant  required  any 
additional  information  to  enable  him  to  make 
his  defense,  the  denial  of  an  application  for  a 
bill  of  particulars  was  not  an  abuse  of  discre- 
tion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  526-536;   Dec.  Dig.  J  252.*] 

3.  Criminal  Law   (§  252*)— Warrant—  Suf- 
ficiency—Language of  Statute. 

A  warrant  containing  an  affidavit  of  a  po- 
lice officer,  and  alleging  that  on  a  specified  day 
and  in  a  specified  place  within  the  court's  ju- 
risdiction accused  did  unlawfully  and  willfully 
resist,  delay  and  obstruct  two  persons  designat- 
ed, who  were  police  officers,  and  who  were 
discharging  and  attempting  to  discharge  their 
duty,  etc.,  was  substantially  in  the  language  of 
the  statute  prohibiting  the  obstruction  of  of- 
ficers, and  was  therefore  sufficient 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §J  526-536;  Dec.  Dig.  §  252.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Bragaw,  Judge. 

William  Hinton,  alias  "Son"  Hinton,  was 
convicted  of  obstructing  an  officer,  and  ap- 
peals.   Affirmed. 

The  defendant  was  tried  before  the  police 
justice  of  the  city  of  Raleigh  on  the  follow- 1 


ing  warrant:  MJ.  P.  Stell,  chief  of  police 
of  the  city  of  Raleigh,  being  duly  sworn, 
says  that  he  Is  informed  and  believes  that  on 
or  about  the  4th  day  of  December,  1911,  in 
the  city  of  Raleigh,  and  in  Raleigh  town- 
ship, Wake  county,  William  Hinton,  alias 
'Son'  Hinton,  did  unlawfully  and  willfully 
resist,  delay,  and  obstruct  J.  H.  Wyatt  and 
G.  C.  Dillehay,  duly  constituted  public  of- 
ficers of  the  police  for  the  city  of  Raleigh, 
in  discharging  and  attempting  to  discharge 
a  duty  of  their  office,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state.  *  *  *  You  are  hereby  com- 
manded to  forthwith  apprehend  the  said  Wil- 
liam Hinton,  alias  'Son9  Hinton,  and  bring 
him  before  his  honor,  the  police  justice  of 
the  city  of  Raleigh,  to  answer  the  charge 
set  forth  in  the  above  affidavit,  and  to  be 
further  dealt  with  according  to  law,"  and 
upon  conviction  he  appealed  to  the  superior 
court  of  Wake  county.  When  the  case  was 
called  for  trial  In  the  superior  court,  the 
defendant  moved  for  a  bill  of  particulars, 
which  the  court  denied,  in  the  exercise  of 
its  direction,  and  he  excepted.  He  also 
moved  to  quash  the  warrant,  which  was  de- 
nied, and  he  excepted;  also  he  moved  in  ar- 
rest of  judgment,  after  a  verdict  of  guilty 
was  returned,  and  to  the  refusal  of  this 
motion  excepted.  Judgment  was  rendered 
upon  the  verdict,  and  the  defendant  ap- 
pealed. 

W.  B.  Snow,  for  appellant  Attorney 
General  Bickett  and  T.  H.  Calvert,  for  the 
State. 

ALLEN,  J.  [1]  The  motion  for  a  bill  of 
particulars  Is  addressed  to  the  discretion  of 
the  court,  and  is  not  reviewable,  unless  there 
is  a  gross  abuse  of  discretion.  State  v. 
Dewey,  139  N.  C.  556,  51  S.  E.  937. 

[2]  In  this  case  there  is  not  only  no  evi- 
dence of  the  abuse  of  the  discretion  vested 
in  the  judge,  but  there  is  no  statement  in 
the  record  tending  to  show  that  the  defend- 
ant required  any  information,  outside  of 
the  indictment,  to  enable  him  to  make  his 
defense.  There  is  nothing  in  State  v.  Corbin, 
157  N.  C.  619,  72  S.  E.  1071,  which  Interferes 
with  the  discretion  of  the  judge,  or  is  in 
conflict  with  the  law  declared  in  State  v. 
Dewey,  supra.  The  question  under  con- 
sideration in  the  Corbin  Case  was  a  motion 
in  arrest  of  judgment,  the  indictment  fol- 
lowing the  words  of  the  statute,  and  it  was 
said:  "If  the  defendant  did  not  know  which 
stream  he  was  charged  with  polluting,  or 
the  means  alleged  to  have  been  used,  he 
could  have  obtained  specific  information 
by  asking  for  a  bill  of  particulars  under 
section  3244  of  the  Revisal,"  which  is  no 
intimation  that,  if  the  bill  of  particulars 
had  been  asked  for,  it  would  not  have  been 
discretionary  with  the  judge  to  grant  or  re- 
fuse it 
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[3]  The  motions  to  quash  and  In  arrest 
of  judgment  rest  on  the  same  ground,  the  In- 
sufficiency of  the  warrant,  and  in  determin- 
ing them  the  affidavit  and  order  of  arrest 
must  be  considered  together  (State  v.  Yel- 
lowday,  152  N.  C.  793,  67  S.  B.  480),  and, 
when  so  considered,  the  warrant  follows  sub- 
stantially the  words  of  the  statute,  which 
Is  sufficient  (State  v.  Harrison,  145  N.  0. 
408,  59  S.  E.  867;  State  v.  Leeper,  146  N. 
C.  655,  61  S.  E.  585;  State  v.  Corbin,  157  N. 
C.  619,  72  S.  11  1071).    There  is  no  error. 

No  error. 

(158  N.  C.  596) 

BYRD  v.  SEXTON. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

Appeal  and  Eebob  (|  1161*)  —  Determina- 
tion—Reversal. 

Where  appellee's  counsel  admits  that  an 
assignment  of  error  is  well  taken  and  consents 
to  a  new  trial,  the  case  must  be  reversed  and 
remanded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4520;   Dec.  Dig.  §  1161.*] 

Appeal  from  Superior  Court,  Harnett 
County;  Peebles,  Judge. 

Action  by  L.  T.  Byrd  against  J.  A.  Sexton. 
From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

R.  L.  Godwin,  E.  F.  Young,  and  N.  A. 
Townsend,  for  appellant  D.  H.  McLean  & 
Son  and  J.  G.  Clifford,  for  appellee. 

PER  CURIAM.  The  third  assignment  of 
error  of  the  appellant  relates  to  remarks  of 
the  court  criticising  the  counsel,  and  to  lan- 
guage used  by  the  court,  which  it  Is  claimed 
Is  tantamount  to  an  expression  of  opinion 
upon  the  facts  in  violation  of  the  statute. 
Upon  the  call  of  this  appeal,  the  counsel 
for  the  appellee  admits  to  the  court  that 
the  assignment  of  error  is  well  taken,  and 
that  language  was  used  tantamount  to  an 
expression  of  opinion,  and  consents  to  a 
new  trial. 

It  is  therefore  ordered  that  a  new  trial 
be  granted. 

New  trial. 

(158  N.  C.  857) 

LENOIR  COUNTY  v.  GRABTREB. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Navigable  Waters  ft  20*)— Bridges— 
Draws— County  Commissioners— Powers. 
Under  Revisal  1906,  f  1318(8),  requiring 
county  commissioners  to  provide  draws  and 
bridges  where  the  same  may  be  necessary  for 
the  convenient  passage  of  vessels,  and  section 
2698,  authorising  counties  to  erect  bridges  and 
the  commissioners  to  provide  and  keep  draws 
therein,  county  commissioners  had  discretion- 
ary power  to  establish  a  draw  in  a  bridge  that 
turned  in  either  direction. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  ft  73-99;  Dec  Dig.  §20.*] 


2.  Navigable  Waters  (|  20*)— Drawbridg- 
es —  Obstruction  —  Consent  of  Countt 
Commissioners. 

Where  the  commissioners  of  a  county, 
with  the  consent  and  approval  of  the  War  De- 
partment, constructed  a  bridge  over  a  navigable 
stream  with  a  draw  operating  in  either  direc- 
tion, its  usefulness  could  not  be  impaired  by 
obstructing  its  operation  in  one  direction  with- 
out the  consent  of  the  county  commissioners. 
WTEd.  Note. — For  other  cases,  see  Navigable 
aters.  Cent  Dig.  {{  73-99:  Dec  Dig.  §20.*} 

3.  Navigable  Waters  (§  20*)— Drawbridg- 
es—Obstruction  or  Bridge—  Estoppel. 

Where  a  drawbridge  over  a  navigable 
stream  was  so  constructed  that  the  draw  might 
be  operated  in  either  direction,  until  defendant 
constructed  a  building  so  near  the  bridge  be- 
tween high  and  low  water  mark  that  thereafter 
the  bridge  could  not  be  operated  except  in  one 
direction,  the  fact  that  the  building  was  per- 
mitted to  so  remain  for  14  months  without 
objection  from  the  county  commissioners  did 
not  estop  the  county  from  thereafter  requiring 
its  removal. 

W'Bd.  Note.— For  other  cases,  see  Navigable 
aters,  Cent.  Dig.  §f  73-99;  Dec.  Dig.  §20.*] 

4.  Navigable  Waters  (I  86*)— Land  Be- 
tween High  and  Low  water  Mare. 

Land  between  high  and  low  water  mark  on 
a  navigable  river  belongs  to  the  individual  own- 
er of  the  upland  only  sub  modo  and  subject  to 
the  superior  right  of  the  public  to  use  it  for 
all  purposes  incident  to  navigation. 

WTSd.  Note.— For  other  cases,  see  Navigable 
aters,  Cent  Dig.  fi  180-200;    Dec.  Dig.  f 
36.*] 

5.  Navigable  Waters  (|  20*)— Drawbridges 
—Obstruction. 

The  erection  of  a  drawbridge  across  a 
navigable  stream  is  an  incident  of  navigation 
which  cannot  be  defeated  by  the  erection  of  a 
building  or  other  obstruction  on  the  land  be- 
tween high  and  low  water  mark,  or  so  near 
the  bridge  as  to  interfere  with  the  free  opera- 
tion of  the  draw. 

W[Ed.  Note.— For  other  cases,  see  Navigable 
aters,  Cent.  Dig.  f{  73-99;  Dec.  Dig.  {20.*] 

6.  Navigable  Waters  (I  36*)— Land  Be- 
tween High  and  Low  water  Mark— En- 
try—Easements. 

Land  between  high  and  low  water  mark  on 
a  stream  is  not  subject  to  entry,  as  the  oc- 
cupant can  only  acquire  an  easement  therein 
subject  to  the  superior  right  of  the  public  to 
use  the  stream  for  navigation. 

W[Ed.  Note.— For  other  cases,  see  Navigable 
aters,  Cent  Dig.  §§  180-200;    Dec  Dig.  f 
36.*] 

7.  Action  (|  7*)— Motive  in  Bringing  Ac- 
tion. 

Where  a  suit  was  brought  on  behalf  of  the 
county  by  its  commissioners  to  compel  the  re- 
moval of  a  store  building  constructed  between 
high  and  low  water  mark  in  such  a  manner  as 
to  impair  the  operation  of  a  drawbridge  over 
a  navigable  stream,  it  was  not  material  that 
the  action  was  inspired  by  the  owner  of  a  rival 
store  and  was  not  brought  merely  for  the  bene- 
fit of  the  county. 

[Ed.    Note.— For    other    cases,    see    Action, 
Cent.  Dig.  §  8;  Dec  Dig.  §  7.*] 

8.  Navigable  Waters  (|  26*)— Abatement 
-Expense. 

Where  defendant  had  so  constructed  a 
storehouse  between  high  and  low  water  mark 
as  to  impair  the  operation  of  a  drawbridge 
across  a  navigable  stream,  without  authority 
of  law  and  in  derogation  of  public  right,  it  was 
no  objection  to  a  proceeding  to  compel  its  re- 
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moral  that  such  a  decree  would  entail  great 
expense  to  him. 

WTSd.  Note.— For  other  cases,  see  Navigable 
aters,  Gent  Dig.  §§  133-166;    Dec.  Dig.  i 
26.*] 

9.  Counties   (|  217*)— Action— Nature  and 

ITOBM 

Under  Revisal  1905,  |  1309,  constituting 
every  county  a  body  politic  and  corporate,  and 
section  1310,  authorizing  a  county  to  sue  and 
be  sued  in  the  name  of  the  county,  a  suit  was 
properly  brought  in  the  name  of  the  county  and 
was  not  required  to  be  brought  in  the  name  of 
the  board  of  county  commissioners. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  |§  347-351;   Dec  Dig.  §  217.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Peebles,  Judge. 

Suit  by  Lenoir  County  against  C.  W.  Crab- 
tree.  Judgment  for  defendant,  and  com- 
plainant appeals.    Reversed. 

G.  V.  Cowper,  for  appellant  E.  R.  Wooten, 
for  appellee. 

CLARK,  C.  J.  This  is  a  proceeding  for 
a  mandatory  injunction  to  prohibit  the  de- 
fendant from  further  maintaining  or  adding 
to  a  building  which  is  built  so  near  to  a 
public  bridge  over  the  Neuse  river  as  to 
prevent  the  draw  therein  from  being  oper- 
ated except  in  one  direction.  For  something 
over  100  years  the  county  of  Lenoir  main- 
tained a  bridge  across  Neuse  river,  a  navi- 
gable stream  at  that  point.  In  1884  the 
present  bridge- was  built  by  the  county  about 
15  feet  from  where  the  old  bridge  stood,  and 
it  was  furnished  with  a  modern  draw- 
bridge, which  was  constructed  for  the  pur- 
pose of  turning  up  or  down  stream  as  neces- 
sity might  arise.  There  was  a  draw  in  the 
former  bridge,  but  it  does  not  appear  wheth- 
er or  not  it  could  be  operated  in  both  direc- 
tions, nor  is  it  material. 

[1J  Revisal,  |  1318(8),  among  other  duties, 
imposed  upon  the  county  commissioners 
that  of  "providing  draws  in  bridges  where 
same  may  be  necessary  for  the  convenient 
passage  of  vessels,"  etc.,  and  Revisal,  § 
2698,  provides  that  the  counties  may  erect 
bridges  and  "shall  by  their  board  of  com- 
missioners provide  and  keep  draws  In  all 
such  bridges." 

9It  is  a  matter  which  rests  in  the  discre- 
tion of  the  county  commissioners  should 
they  establish  draws  that  turn  both  ways, 
certainly  unless  it  were  a  clear  abuse  of 
their  powers.  Brodnaz  v.  Groom,  64  N.  C. 
244.  On  the  contrary,  it  Is  common  knowl- 
edge that  a  draw  should  open  both  up  and 
down  stream,  as  on  high  water  an  emer- 
gency may  require  such  to  be  done  in  safety 
to  the  navigation.  The  bridge  or  vessels 
might  at  times  be  endangered,  or  navigation 
seriously  interfered  with,  if  the  draw  could 
not  be  freely  turned  In  either  direction,  es- 
pecially in  high  water. 

Though  it  is  not  expressly  found  by  the 
judge,  it  appears  from  the  admission  in  the 


defendant's  brief,  and  is  not  denied  in  the 
evidence,  that  the  building  is  partly  at  least, 
if  not  altogether,  built  on  land  between  high 
and  low  water  mark.  The  judge  finds  that 
it  was  put  there  within  14  months  before 
this  action  begun  and  is  so  close  to  the 
bridge  that  the  draw  cannot  be  opened  down- 
stream. Indeed,  the  evidence  shows,  with- 
out contradiction,  that  the  building  extends 
within  two  feet  of  the  bridge  on  the  down 
side  thereof. 

[2,  3]  By  act  of  Congress  the  state  can  au- 
thorize bridges  to  be  built  over  navigable 
streams  wholly  within  the  state,  provided 
the  plans  are  submitted  to  and  approved  by 
the  War  Department  As  the  plan  of  this 
bridge  built  in  1884  provided  a  draw  which 
opened  both  ways,  it  must  have  been  so 
approved,  and  an  obstruction  making  it 
less  convenient  for  navigation  without  the 
approval  of  the  War  Department  is  doubt- 
less indictable  in  the  federal  court  Nor  can 
its  usefulness  be  Impaired  by  obstructing 
its  operation  in  any  way  without  the  con- 
sent also  of  the  board  of  county  commission- 
ers. '  It  might  be  inferred  from  his  honor's 
judgment  that  he  was  of  opinion  that  the 
fact  that  the  building  has  stood  at  that 
point  for  14  months  without  objection  from 
the  county  commissioners  was  an  estoppel 
upon  the  county.  If  so,  this  view  is  erro- 
neous. In  the  recent  case  of  Shelby  v.  Power 
Co.,  155  N.  C.  196,  71  S.  E.  218,  Brown,  J., 
says:  "It  is  well  settled  that  unless  by 
legislative  enactment  no  title  can  be  ac- 
quired against  the  public  by  user  alone,  nor 
loss  to  the  public  by  nonuser."  Common- 
wealth v.  Morehead,  118  Pa.  344,  12  Atl. 
424,  4  Am.  St  Rep.  599,  and  cases  cited ;  22 
Am.  ft  Eng.  p.  1190.  Public  rights  are  never 
destroyed  by  long-continued  encroachments 
or  permissive  trespasses." 

The  county  commissioners,  in  many  cases, 
might  not  have  their  attention  called  to 
an  encroachment  of  this  kind  upon  the 
public  rights,  or  they  might  not  be  properly 
advised  as  to  the  injurious  effect  Certainly 
the  public  cannot  lose  their  rights  by  the 
want  of  vigilance  in  the  temporary  occu- 
pants of  their  office.  There  is  no  statute  of 
limitations  against  the  public  from  which 
a  right  can  be  presumed  to  have  been  granted 
by  the  county  commissioners  to  the  defend- 
ant to  interfere  with  the  use  of  the  public 
property  for  his  own  use  which  is  the  basis 
of  a  statute  of  limitations.  Indeed,  the 
statute  expressly  prohibits  the  application 
of  the  statute  of  limitations  against  the 
public  by  reason  of  such  encroachment  Re- 
visal, §  389. 

[4-61  The  land  between  high  and  low  water 
mark  belongs  to  an  individual  only  sub  modo 
and  subject  to  the  superior  right  of  the  pub- 
lic to  use  it  for  all  purposes  incident  to 
navigation.  The  erection  of  a  bridge  across 
a  navigable  stream  with  a  draw,  of  the  most 
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modern  construction,  opening  both  ways,  Is 
an  incident  of  navigation  which  cannot  be 
defeated  by  the  erection  of  a  building  or 
other  obstruction  on  such  strip  of  land  be- 
tween high  and  low  water  mark,  or  so  near 
to  the  bridge  as  to  Interfere  with  the  free 
operation  of  the  draw.  Gould  on  Waters,  § 
151,  and  cases  there  cited.  Land  lying  be- 
tween low  and  high  water  mark  is  not  sub- 
ject to  entry.  Ward  v.  Willis,  51  N.  O.  183, 
72  Am.  Dec.  570;  Land  Co.  t.  Hotel,  132  N. 
G.  522,  44  S.  E.  39,  61  L  R.  A.  937;  State 
t.  Twiford,  136  N.  C.  609,  48  S.  B.  586.  At 
most,  the  occupant  can  have  only  an  ease- 
ment therein  subject  to  the  superior  right 
of  the  public  to  the  use  of  the  stream  for 
navigation  and,  as  here,  for  the  incidental 
purpose  of  a  bridge  so  constructed  as  to  in- 
terfere the  least  with  navigation. 

[7,  t]  The  judge  below  dismissed  the  action 
upon  the  ground,  as  we  understand  it,  that 
he  knew  of  no  law  which  required  that  a 
draw  over  a  navigable  stream  should  open 
both  ways,  that  the  building  had  been  there 
for  14  months  without  objection  by  the 
county  commissioners,  and  because  he  was 
"firmly  of  the  opinion  that  the  owner  of  an 
opposition  store  inspired  this  action."  The 
first  two  propositions  we  have  discussed. 
As  to  the  last,  the  action  is  brought  in  be- 
half of  the  county  by  its  county  commis- 
sioners, and  It  Is  immaterial  whether  an 
opposition  storekeeper  influenced  the  com- 
missioners or  not.  They  were  discharging 
their  duty  in  objecting  to  a  longer  interfer- 
ence with  the  free  use  of  the  bridge,  which 
was  provided  with  a  double  draw  by  their 
authority  when  the  bridge  was  erected  and 
which  had  been  approved,  and  was  probably 
required,  by  the  War  Department.  Nor  is 
it  a  matter  for  consideration  that  to  re- 
quire the  defendant  to  remove  his  house  so 
as  to  allow  the  draw  to  be  operated  freely 
would  be  an  expense  to  him.  He  placed  his 
building  there  without  authority  of  law  and 
In  derogation  of  the  public  right  and  must 
suffer  the  consequences  of  an  order  to  re- 
move it 

[I]  This  action  is  brought  by  "Lenoir 
county,  who  sues  through  the  commissioners 
for  the  county  of  Lenoir."  ills  honor  seems 
to  have  been  of  opinion  that  this  was  de- 
fective in  that  the  action  should  have  been 
brought  by  the  "board  of  commissioners," 
and  expresses  a  doubt  whether  the  defect 
was  cured  because  no  objection  was  taken 
by  demurrer.  Revisal,  f  1309,  constitutes 
every  county  a  "body  politic  and  corporate," 
and  Revisal,  f  1310,  authorizes  a  county  "to 
sue  and  be  sued  in  the  name  of  the  county" 
We  see  no  reason,  therefore,  why  the  action 
might  not  be  brought  simply  in  the  name  of 
"Lenoir  county,"  as  other  actions  have  been 
brought  to  this  court  without  objection.  It 
is  true  that  there  are  decisions  that  a  county 
should  be  sued  through  its  commissioners, 


but  Judge  Pell,  In  his  notes  to  Revisal,  f 
1310,  justly  calls  attention  to  the  fact  that 
the  statute  had  since  been  amended.  Even 
if  it  had  not  been,  the  designation  of  the 
plaintiff  would  have  been  sufficient  in  the 
absence  of  a  demurrer  raising  objection 
thereto.  The  action  was  properly  brought 
on  behalf  of  the  county.  Com'rs  v.  Lumber 
Co.,  115  N.  O.  590,  20  S.  B.  707,  847. 

The  order  dismissing  the  action  is  set  aside, 
and  upon  the  facts  found  judgment  should 
be  entered  requiring  the  defendant  to  re- 
move the  building  within  such  reasonable 
time  and  to  such  reasonable  distance  as  may 
be  found  just,  upon  investigation  by  the 
court  below. 

Revers&L 

(168  n.  c.  617) 
STATE  v.  MILLICAN  et  at 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Criminal  Law  (|  1159* )— Appeai*— Ver- 
dict—Conclusiveness. 

On  appeal  in  a  criminal  case,  the  court 
cannot  set  aside  the  verdict  on  the  ground  that 
the  weight  of  evidence  is  against  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.  Dig.  f|  8074-3083;    Dec   Dig.  | 

2.  Criminal  Law  (1  1148*)— Appeal— Dis- 
cretion of  Trial  Court— Denying  Sever- 
ance. 

A  refusal  to  grant  a  severance  is  not  re- 
viewable except  in  case  of  gross  abuse  of  dis- 
cretion by  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %\  3050-3052;  Dec.  Dig.  5 
1148.*] 

3.  Arson  (§  35*)— Admission  of  Evidence- 
Other  Fires. 

In  a  prosecution  for  arson,  evidence  that 
there  were  other  fires  in  the  town  after  ac- 
cused was  imprisoned  was  not  admissible,  even 
though  such  other  fires  were  shown  to  be  in- 
cendiary, since  such  evidence  would  improperly 
introduce  irrelevant  issues. 

[Ed.  Note.— For  other  cases,  see  Arson, 
Cent.  Dig.  §  56;   Dec.  Dig.  |  35.*] 

4.  Arson  (f  29*)— Prosecution— Admibsion 
of  Evidence. 

In  a  prosecution  for  arson  by  burning  a 
warehouse,  evidence  that  accused  had  mani- 
fested ill  will  toward  the  inhabitants  of  the 
town  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Arson.  Cent. 
Dig.  |  69;   Dec  Dig.  %  29.*] 

5.  Arson  (f  35*)— Admission  of  Evidence. 

Evidence  as  to  length  of  time  accused  had 
been  in  prison  was  properly  excluded  in  an 
arson  case,  where  It  was  not  claimed  they  were 
imprisoned  when  the  building  was  burned. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  i  56;   Dec.  Dig.  §  35.*] 

6.  Criminal  Law  (J  1170*)— Appeal— Harm- 
less Error— Exclusion  of  Evidence. 

Any  error  in  excluding  evidence,  in  an 
arson  case,  that  the  state  took  a  position  at 
the  present  trial  inconsistent  with  its  position 
at  a  former  trial,  was  harmless  to  accused, 
where  the  witness  by  whom  the  state's  former 
position  was  attempted  to  be  shown  testified 
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that  be  did  not  remember  hearing  anything  at 
the  former  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  3145-3153;  Dec  Dig.  { 
1170.*] 

t.  Criminal  Law  (§  1169* )— Appbai/— Habic- 
less  Ebrob— Admission  of  Evidence. 
In  a  prosecution  for  burning  a  warehouse, 
accused  testified  on  cross-examination  that  he 
was  talking  to  two  colored  men  and  told  them 
that  he  would  go  up  to  a  certain  house  if  they 
waited  awhile,  and  they  asked  then  why  he  and 
others  had  them  up  concerning  pistols,  and  he 
told  them  that  there  was  a  fire  and  accused 
helped  carry  out  the  stuff,  and  that  it  was 
afterwards  claimed  that  some  pistols  were  lost 
and  were  charged  to  have  been  taken  by  ac- 
cused and  another,  and  that  he  said  that  here- 
after he  would  not  help  about  fires,  and  that 
R.  said  something  about  snatching  accused 
down,  and  that  he  would  have  him  fixed  to- 
night. R.  testified  for  the  state  that  accused 
said  that  he  wanted  to  see  another  fire  in  the 
town  as  long  as  the  white  people  were  so 
smart,  field,  that  the  evidence  was  not  prej- 
udicial to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3088,  3137-3143;  Dec  Dig. 
|  1169.*] 

8.  Criminal  Law  (f  1172*)— Appeal— Harm- 
less Error— Failure  to  Charge— Defin- 
ing Statutory  Terms. 

In  a  prosecution  under  Revisal  1005,  § 
3338,  making  one  guilty  of  a  felony  who  "wan- 
tonly and  willfully"  sets  fire  to  a  warehouse, 
the  only  disputed  questions  were  whether  the 
fire  was  accidental  or  of  incendiary  origin,  and, 
if  incendiary,  whether  accused  set  the  fire,  and 
there  was  no  evidence  tending  to  show  that 
accused  set  the  fire  accidentally,  and  the  in- 
structions required  the  jury  to  find,  in  order 
to  convict,'  that  accused  agreed  with  another 
to  burn  the  warehouse,  which  they  at  once  did 
by  deliberately  setting  it  on  fire.  Held,  that 
failure  to  define  the  word  "wantonly"  as  used 
in  the  statute  could  not  have  injured  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi§  3128,  3154^3157,  3159- 
3163,  3169;    Dec  Dig.  §  1172.*] 

9.'  Criminal  Law  (§  893*)— Verdict. 

The  verdict  in  a  criminal  case  must  be 
construed  with  reference  to  the  proceedings  at 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  20S9,  2527;  Dec.  Dig.  § 
893.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Ferguson,  Judge. 

Lonnie  Millican  and  others  were  convicted 
of  statutory  arson,  and  they  appeal.  Af- 
firmed. 

The  defendants  were  indicted  at  May  term, 
1911,  of  the  superior  court  of  Lenoir  county, 
under  section  3338  of  the  Revisal,  for  burn- 
ing a  warehouse  in  La  Grange.  They  were 
tried  on  the  Indictment  at  October  term  of 
said  court,  and  upon  failure  of  the  jury  to 
agree  a  juror  was  withdrawn  and  a  new 
trial  ordered.  They  were  tried  a  second 
time  at  January  term,  1912,  of  said  court, 
and  convicted.  The  judge  presiding  sen- 
tenced each  of  the  defendants  to  a  term  of 
30  years  at  hard  labor  in  the  state's  prison, 
and  they  appealed. 


T.  T.  Ormond,  G.  V.  Cowper,  and  F.  t. 
Sutton,  for  appellants.  Attorney  General 
Bickett  and  T.  H.  Calvert,  for  the  State. 

ALLEN,  J.  [1]  If  we  were  permitted  to 
examine  the  evidence  for  the  purpose  of  de- 
termining the  guilt  or  innocence  of  the  de- 
fendants, we  would  have  grave  doubts  as  to 
the  propriety  of  sustaining  the  verdict  of  the 
jury.  The  state  had  to  rely  upon  a  witness, 
who  claimed  to  be  an  accomplice,'  whose  evi- 
dence is  unsatisfactory  and  has  very  little 
corroboration.  This  witness  gives  the  fol- 
lowing account  of  the  burning:  "Sunday,  be- 
fore the  fire,  I  came  downtown,  and  when  I 
got  there,  there  was  Lonnie  Millican,  Jim 
Brltt,  and  Nick  Joyner  on  the  platform  talk- 
ing— the  depot  platform.  I  walked  up  there 
and  asked  them  to  let  me  get  in  what  they 
were  talking  about,  and  Lonnie  said,  'All 
right,  if  you  can  keep  a  secret*  He  said 
the  white  folks  didn't  like  them  and  he  was 
going  to  get  even.  I  asked  how  he  was  go- 
ing to  get  even,  and  he  said  he  iwas  going 
to  burn  the  town.  I  said  I  would  watch.  I 
cannot  tell  what  time  it  was.  I  don't  know 
exactly.  Nobody  but  these  three  boys  when 
I  got  there.  When  I  said  I  would  watch, 
Lonnie  and  Jim  went  on,  and  then  Nick  and 
I  went  on.  Just  went  down  to  Wooten's  al- 
ley; Lonnie  and  Jim  first,  and  then  me  and 
Nick.  Lonnie  told  me  where  to  stand  when 
we  got  there.  Nick  goes  on  between  Mr.  Bar- 
wick's  and  the  bank.  I  stood  at  the  alley 
towards  Front  street  Nick  was  between 
Barwick's  and  the  hotel  there.  Lonnie  and 
Jim  went  back  behind  Mr.  McDonald's  ware- 
house as  far  as  I  could  see  them.  We  went 
in  the  alleyway.  They  told  me  they  were 
going  to  burn  the  town;  that  the  white  folks 
didn't  like  them.  I  told  them  I  would  watch. 
After  they  went,  I  saw  Jim  raking  up  trash. 
I  could  not  see  exactly  on  account  of  Lonnle's 
overcoat.  I  could  not  half  see  for  his  over- 
coat. Don't  know,  where  he  put  the  trash. 
They  came  back  and  then  went  behind  Mr. 
Sim  Wooten's  stores.  I  went  out  on  Front 
street  then.  I  could  not  tell  how  close  they 
were  to  warehouse.  I  don't  know  how  close 
— pretty  close  to  it  I  heard  people  holler 
fire  when  I  went  on  Front  street.  Nick  and 
I  went  about  the  same  time  and  heard*  them 
then.  When  I  got  back,  Mr.  McDonald's 
building  was  burning  and  Mr.  Barwick's  had 
caught  Had  gone  about  a  half  of  a  block 
before  alarm  of  fire.  No,  sir;  it  wasn't  dark 
when  I  went  back  behind  the  warehouse  and 
was  watching.  You  could  see  anybody  be- 
hind there."  In  addition  to  his  confession 
that  he  was  an  accomplice,  he  was  further 
discredited  by  his  admission  that  he  was  in- 
dicted, and  employed  a  lawyer  to  defend  him, 
telling  him  that  he  was  not  connected  with  the 
fire,  and  the  fact  that  he  had  been  taken  out 
of  prison  several  times  and  examined  by  offi- 
cers of  the  law,  and  was  finally  liberated  with- 
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out  a  trial.  If  his  statement  is  true,  the  de- 
fendants, without  previous  conference  with 
him,  told  him  at  once,  upon  his  approaching 
them,  of  their  purpose  to  burn  the  town,  and 
he,  without  motive,  agreed  to  watch,  and  all 
of  them  went  immediately  before  it  was  dark 
and  set  fire  to  a  warehouse,  which  was  over- 
looked by  a  hotel  and  in,  a  populous  com- 
'  munity.  In  addition  to  this,  at  least  one  of 
the  defendants  offered  evidence  of  an  alibi, 
which,  if  believed,  was  complete.  We  have 
given  a  brief  statement  of  the  evidence  in 
order  that  the  bearing  of  the  exceptions  re- 
lied on  by  the  defendants  may  be  understood, 
as  our  duty  is  limited  to  the  consideration 
of  the  alleged  errors  in  law,  and,  in  cases 
like  this,  we  have  no  power  to  review  the 
verdict  of  the  Jury. 

[2]  The  first  exception  is  to  the  refusal  of 
his  honor  to  order  a  severance.  As  was  said 
In  State  v.  Oxendine,  107  N.  0.  783,  12  S. 
E.  573,  and  in  State  v.  Garrawan,  142  N.  C 
576,  54  S.  B.  1002:  "The  refusal  of  the 
court  to  grant  a  severance  is  not  reviewable, 
except  in  case  of  gross  abuse,  and  no  such 
abuse  appears  In  this  case."  And  therefore 
the  exception  cannot  be  sustained. 

[3]  His  honor  excluded  evidence  to  prove 
that,  after  the  imprisonment  of  the  defend- 
ants, there  were  other  fires  at  La  Grange, 
and  this  is  the  basis  of  the  second,  third, 
fifth,  sixth,  and  fourteenth  exceptions.  The 
fact  that  there  were  other  fires  at  La  Grange, 
standing  alone,  could  have  no  probative  force, 
and,  if  there  were  such  fires,  there  was  no 
effort  to  prove  that  they  were  not  accident- 
al, and  were  incendiary.  If,  however,  such 
'  -evidence  had  been  offered,  it  would  have  been 
incompetent,  as  it  would  introduce  other  and 
different  issues  and  would  have  no  tendency 
to  prove  the  guilt  or  innocence  of  -the  de- 
fendants. If  the  defendants  could  offer  evi- 
dence that,  after  their  imprisonment,  there 
were  other  fires  at  La  Grange  that  were  in- 
cendiary, the  state  must  be  permitted  to 
contradict,  and  if  the  defendants  establish 
their  contention,  it  would  prove  nothing,  ex- 
cept that  there  were  others  than  the  de- 
fendants who  would  commit  crime,  which 
would  not  exculpate  them.  The  case  of  State 
•  v.  Smarr,  121  N.  G.  669,  28  S.  B.  549,  seems 
to  be  in  point  against  the  defendants,  in 
which  it  was  held  that  on  the  trial  of  one 
for  burglary  it  is  not  competent  for  him  to 
show  that  other  burglaries  were  committed 
In  the  same  neighborhood  about  the  same 
time,  and  it  has  been  held  uniformly  In  this 
state  that  evidence  much  stronger  than  that 
•offered  by  the  defendants  of  a  kindred  na- 
ture, which  would  prove  that  another  com- 
mitted the  crime  charged,  is  not  competent 
unless  It  is  of  such  character  as  to  exclude 
the  guilt  of  the  accused.  State  v.  Davis,  77 
N.  G.  488;  State  v.  England,  78  N.  G.  554; 
State  v.  Baxter,  82  N.  O.  604;  State  v. 
Beverly.  88  N.  G.  633;  State  v.  Lambert,  93 
N.  a  623. 


[4]  The  defendants  further  contend  that, 
although  his  honor  excluded  evidence  as  to 
other  fires,  he  called  them  to  the  attention 
of  the  jury,  and  told  the  Jury  to  consider 
them,  by  stating  that  the  contention  of  the 
state  was  that  the  defendant  Millican  had 
shown  ill  will  toward  the  people  there, 
"manifested  after  this  fire  and  at  other 
times  when  there  had  been  a  fire  at  La 
Grange,"  and  that  from  all  these  facts  and 
circumstances  the  state  contended  that  the 
defendants  were  guilty.  This  is,  in  our 
opinion,  a  misconception  of  the  charge.  His 
honor  did  not  instruct  the  jurors  that  they 
could  consider  evidence  of  other  fires,  but 
that  the  state  contended  that  the  defendant 
Millican  had  manifested  ill  will  towards  the 
people  of  La  Grange,  and  that  this  conduct 
of  the  defendant,  if  found  to  exist,  could  be 
considered,  which  was  not  erroneous. 

[5,6]  The  exclusion  of  the  evidence  as  to 
the  length  of  time  the  defendants  had  been 
in  prison,  the  subject  of  the  fourth  excep- 
tion, was  proper,  there  being  no  contention 
that  they  were  confined  at  the  time  of  the 
burning;  and  the  twelfth  exception  is  equal- 
ly untenable,  because,  if  competent  to  prove 
that  the  state  took  a  position  at  the  former 
trial  inconsistent  with  that  contended  for 
in  this,  the  witness,  by  whom  it  was  attempt- 
ed to  be  proven,  said  he  did  not  remember 
hearing  anything  at  the  former  trial,  and, 
therefore,  could  not  know  what  the  conten- 
tion of  the  state  was. 

[7]  The  seventh,  eighth,  ninth,  tenth,  and 
eleventh  exceptions  are  to  impeaching  ques- 
tions asked  one  of  the  defendants,  Millican, 
which  he  answered  In  the  negative,  and  to 
the  following  conversation  detailed  by  him: 
"I  was  talking  to  two  colored  men  from  here, 
Will  Philips  and  Tom  Mayor.  They  were 
asking  about  going  up  to  a  lady's  house,  and 
I  said  I  didn't  have  time  to  go,  but  I  would 
go  later  if  they  would  wait.  They  said  they 
couldn't  and  I  said,  well,  I  couldn't  go  then. 
They  asked  why  they  had  we  boys  up  con- 
cerning pistols.  I  told  him  that,  when  there 
was  a  fire,  I  helped  carry  out  stuff,  and,  after 
everything  was  over,  they  were  claiming  that 
some  pistols  were  lost  and  laid  it  on  three  or 
four  of  us  around  there.  One  of  them  said, 
'When  I  am  home,  I  don't  go  to  any  fires,'  and 
I  said,  'Hereafter  nobody  need  say  anything 
to  me  about  helping.'  Mr.  Rouse  said  some- 
thing about  snatching  me  down.  He  said, 
'I  will  have  you  fixed  to-night'  One  of  the 
boys  said,  'You  had  better  go  on,'  and  I  went 
on  off."  We  fail  to  see  in  this  anything 
prejudicial  to  the  defendant,  and  in  view  of 
the  evidence  of  Rouse,  a  witness  for  the 
state,  that  the  defendant  said,  on  the  occa- 
sion referred  to  by  him,  that  he  wanted  to 
see  another  fire  in  La  Grange  as  long  as  the 
white  people  were  so  smart,  it  was  necessary 
and  helpful  for  him  to  give  his  version  of  the 
occurrence. 

[8]  The  other  exceptions  are  to  the  refusal 
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to  give  certain  prayers  for  Instructions,  and 
to  parte  of  the  charge  as  given,  all  of  which 
we  have  carefully  examined.  The  prayers 
were,  In  substance,  Incorporated  In  the 
charge,  which  was  fair  and  comprehensive 
and  In  accordance  with  precedent  The  one 
principally  relied  on  is  the  failure  to  define 
the  word  "wantonly,"  used  In  the  statute, 
under  which  the  defendants  are  indicted, 
as  a  part  of  the  description  of  the  offense; 
the  defendants  contending,  under  the.  au- 
thority of  State  v.  Massey,  97  N.  C.  465,  2 
S.  E.  445,  State  v.  Morgan,  98  N.  C.  641, 
3  S.  E.  927,  and  other  cases,  that  It  was  nec- 
essary to  allege  In  the  indictment  that  the 
burning  was  done  "wantonly"  and  that  this 
allegation  would  not  be  supplied  by  the  use 
of  the  words  "maliciously  and  feloniously," 
and  If  necessary  to  be  alleged  It  must  be 
proven,  and  that  It  was  the  duty  of  his 
honor  to  so  Instruct  the  jury.  The  objec- 
tion is  not  to  the  Indictment,  which  conforms 
to  all  the  requirements  of  the  law,  but  to  the 
failure  to  charge.  No  request  was  made  by 
the  defendants  for  his  honor  to  define  "wan- 
tonly," and  we  refer  to  this,  not  for  the  pur- 
pose of  putting  our  ruling  on  the  ground  of 
failure  to  make  the  request,  but  to  show  that 
it  was  not  regarded  as  material,  in  view  of 
the  evidence. 

There  were  only  two  facts  in  dispute  be- 
fore the  jury :  (1)  Was  the  fire  the  work  of 
an  incendiary,  or  was  it  accidental?  (2)  If 
the  work  of  an  incendiary,  did  the  defend- 
ants set  out  the  fire?  There  was  no  sug- 
gestion In  the  evidence,  nor  do  counsel  con- 
tend here,  that  the  fire  may  have  been  caused 
by  the  defendants  accidentally,  and  under  the 
charge  of  the  court  the  jury  had  to  find,  In 
order  to  convict  the  defendants,  that  they 
agreed  with  Dempsey  Wood,  col.,  to  burn 
the  warehouse,  and  that  they  at  once  car- 
ried out  the  agreement,  and  deliberately  set 
the  building  on  fire,  and,  if  so,  the  act  was 
of  necessity  wanton  and  malicious,  and  it 
could  do  no  good  to  so  describe  it  In  other 
words,  his  honor  would  have  been  justified 
in  charging  the  jury  that,  if  they  were  satis- 
fied that  the  defendants  agreed  to  burn  the 
warehouse,  and  that  pursuant  to  that  agree- 
ment they  deliberately  burned  it,  the  act  was 
wanton  and  malicious,  and  this  is  the  only 
view  presented  to  the  jury,  upon  which  they 
could  convict,  as  appears  from  the  charge  to 
the  jury:  "When  the  state  prefers  a  charge 
against  its  citizens,  it  devolves  upon  the 
state  to  satisfy  the  jury  from  the  evidence, 
beyond  a  reasonable  doubt,  of  the  guilt  of  the 
defendants.  •  *  *  It  devolves  upon  the 
state  to  satisfy  you  fully  that  the  property 
was  wrongfully,  willfully,  and  maliciously 
set  afire  by  some  person  or  persons,  and,  fur- 
ther, to  satisfy  you  fully  from  the  evidence 
that  the  parties  now  on  trial,  one,  or  all 
three,  or  two,  were  the  parties  who  set  the 
building  on  fire.    If  you  should  find  from  the 


evidence  beyond  a  reasonable  doubt  that  the 
three  defendants  conspired  and  agreed  to- 
gether that  they  would  set  fire  to  and  burn 
the  house,  and  that  the  witness  Dempsey 
Wood  entered  into  the  conspiracy  and  agreed 
to  watch,  and  in  furtherance  of  that  agree- 
ment and  conspiracy  one  or  more  of  them  set 
fire  to  the  house,  the  others  being  present, 
encouraging  and  aiding  him  In  doing  so,  and 
it  makes  no  kind  of  difference  which  one  did 
the  act  of  setting  fire  to  the  house,  all  would 
be  equally  guilty.  If  you  should  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
either  one  set  fire  to  the  house,  the  others 
being  present,  aiding  and  assisting,  either  by 
actually  doing  something  toward  that  end, 
or  watching  for  the  protection  of  those  do- 
ing it,  they  would  all  be  guilty.  *  *  *  If 
any  one  shows  that  he  was  not  there  at  the 
time  of  the  fire,  or  shows  such  proof  as  shall 
cause  you  to  have  some  doubt,  return  a  ver- 
dict of  not  guilty  as  to  such  one.  If  all 
three  show  that,  then  return  a  verdict  of  not 
guilty  as  to  all  three.  If  upon  all  the  evi- 
dence you  are  not  satisfied  beyond  a  reason- 
able doubt  of  the  guilt  of  one,  return  a  ver- 
dict of  not  guilty  as  to  such  one,  or  to  two 
or  to  all  three,  if  you  are  not  satisfied  be- 
yond a  reasonable  doubt" 

[9]  The  verdict,  like  the  charge,  must  be 
construed  with  reference  to  the  trial.  Cox 
v.  Railroad,  149  N.  C.  86,  62  S.  E.  761,  16 
Ann.  Cas.  474. 

Upon  a  review  of  the  record,  confining 
ourselves  to  a  consideration  of  the  exceptions, 
we  must  say  there  is  no  error. 

No  error. 

(168  N.  C.  M8) 
BARBER  et  al.  v.  GRIFFIN  et  aL 

(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  Private  Roads  (|  2*)— Establishment— 
Petition. 

In  proceedings  under  Revisal  1905,  §  2686, 
to  lay  oat  a  cartway,  a  petition  stating  that  an 
old  pathway  running  through  the  lands  of  the 
petitioners  and  of  certain  other  parties,  and 
open  for  more  than  40  years,  had  been  closed 
by  the  other  parties  greatly  to  the  inconven- 
ience of  the  petitioners,  and  that  it  was  neces- 
sary to  cross  the  lands  of  the  other  parties  to- 
get  a  convenient  outlet  to  a  public  road,  was 
not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  ||  3-21;   Dec.  Dig.  |  2.*] 

2.  Private  Roads  (J  1*)— Words  and  Phras- 
es—"Cartway." 

Cartways  are  quasi  public  roads  in  which 
the  public  has  a  direct  personal  interest. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent.  Dig.  §§  1,  2;  Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  984,  985.] 

3.  Private  Roads  (|  2*)— Establishment- 
Evidence— Competency. 

In  proceedings  under  Revisal  1905,  |  2686, 
to  lay  out  a  cartway,  evidence  to  show  the 
utility  of  an  old  pathway  which  the  defendants 
had  closed  up  was  competent  upon  the  ques- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes* 


N.G.) 


STATE  t.  HARDY 


111 


tion  of  the  reasonableness,  necessity,  and  con- 
venience of  the  proposed  cartway. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  §|  3-21;  Dec.  Dig.  f  2.*] 

4.  Private  Roads  (J  2*)— Establishment— 
Instructions. 

In  such  proceedings,  it  was  proper  to  re- 
fuse a  requested  instruction  which  ignored  dis- 
tance, convenience,,  and  reasonableness  and  ad- 
vised the  jury  that  if  the  petitioners,  by  acting 
together,  could  establish  a  cartway  over  their 
own  lands  to  the  public  road,  then  they  were 
not  entitled  to  a  cartway  over  the  lands  of 
the  defendants. 

[Ed.  Note.— For  other  cases,  see  private 
Roads,  Cent  Dig.  {|  3-21;    Dec.  Dig.  |  2.*] 

5.  Private  Roads   (9  2*)— Establishment— 
Instructions. 

In  such  proceedings,  an  instruction  that 
the  petitioners  were  not  entitled  to  a  cartway 
simply  as  a  convenience  or  to  give  a  more  con- 
venient route  to  a  public  road  sufficiently  pre- 
sented the  case  upon  the  necessity,  reasonable- 
ness, and  justice  of  the  cartway  being  laid  out 
[Ed.  Note. — For  other  cases,  see  Private 
Roads,  Cent  Dig.  St  3-21;  Dec.  Dig.  f  2.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;  Cooke,  Judge. 

Petition  for  a  cartway  under  Revisal  1905, 
4  2086,  by  W.  S.  Barber  and  others  against 
!#.  H.  Griffin  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.    No  error. 

This  issue  was  submitted  to  the  jury:  Is 
the  cartway  proposed  by  the  plaintiffs  nec- 
essary, reasonable,  and  just?    Answer.  Yes. 

Martin  &  Critcher  and  S.  J.  Everett,  for 
appellants.    A.  R.  Dunning,  for  appellees. 


BROWN,  J.  The  defendants  moved  to  dis- 
miss the  petition  upon  the  ground  that  the 
same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  to  have  the  same 
considered  as  demurrer  ore  tenus. 

We  think  his  honor  properly  overruled  the 
motion.  The  petition  sets  forth  the  fact 
that  for  over  40  years  there  was  an  old  path- 
way running  through  the  lands  of  the  peti- 
tioners and  the  defendants  L.  H.  and  Caro- 
line Griffin,  which  was  closed  up  by  the  said 
Griffin,  greatly  to  the  detriment  and  incon- 
venience of  the  petitioners.  The  petitioners 
further  set  forth  that  in  order  to  get  a  con- 
venient pathway  and  outlet  to  the  public 
road  it  is  necessary  to  cross  the  lands  of  the 
said  Ix  H.  and  Caroline  Griffin. 

The  petitioners  do  not  seem  to  rely  upon 
•any  prescriptive  right  to  the  use  of  the  old 
pathway,  nor  do  they  set  up  any  easement 
■  over  the  Griffin  lands.  That  would  be  incon- 
sistent with  the  character  of  this  proceeding. 

[1]  It  is  patent  from  a  cursory  reading 
of  the  Revisal,  |  2686,  that  the  facts  set 
forth  in  this  petition  bring  this  proceeding 
clearly  within  the  language  and  spirit  of 
the  statute. 

[2]  Cartways  are  regarded  as  quasi  public 
-  roads,  and  the  condemnation  of  private  prop- 
erty for  such  a  use  has  been  frequently  sus- 
tained upon  that  ground  as  a  valid  exercise 


of  the  power  of  eminent  domain.  This  ques- 
tion is  fully  considered  by  Mr.  Justice  Walk- 
er in  the  case  of  Cook  v.  Vlckers,  141  N.  C. 
103,  53  S.  E.  740.  These  cartways  are  public 
institutions  in  which  the  public  have  a  di- 
rect, personal  interest.  1  Lewis,  Eminent 
Domain,  {  167. 

[3]  The  next  exception  is  to  the  ruling  of 
the  court  admitting  evidence  of  the  old  path- 
way upon  the  ground  that  laying  out  the 
new  pathway  was  a  matter  entirely  within 
the  discretion  of  the  five  freeholders.  We 
see  no  force  in  the  objection.  The  issue 
seems  to  have  been  submitted  to  the  jury 
in  almost  the  very  language  of  the  statute. 
In  passing  on  the  reasonableness  and  the 
necessity,  as  well  as  the  convenience  of  the 
new  cartway  sought  to  be  laid  out,  evidence 
as  to  the  use  of  the  old  pathway,  its  con- 
venience and  directness,  was  competent  as 
tending  to  prove  its  utility  to  the  public.  It 
would  not  be  a  violation  of  the  statute,  if 
the  jurors  saw  fit  to  do  so,  to  lay  out  the 
new  pathway  over  the  route  of  the  old. 

[4]  The  defendants  requested  his  honor  to 
instruct  the  jury  that,  if  the  petitioners  by 
acting  together  can  establish  a  cartway  over 
their  own  lands  to  the  public  road,  then  they 
are  not  entitled  to  a  cartway  over  the  lands 
of  the  defendants.  This  instruction  seems 
to  Ignore  entirely  the  question  of  distance, 
convenience,  and  reasonableness. 

[5]  In  that  particular  we  think  his  honor 
gave  all  that  the  defendants  were  entitled 
to  when  he  instructed  the  Jury  that  the  pe- 
titioners are  not  entitled  to  have  this  cart- 
way simply  as  a  convenience,  or  because  it 
enables  them  to  reach  the  public  road  from 
the  lands  upon  which  they  may  reside  by  a 
shorter  or  more  convenient  route,  as  there 
is  no  public  outlet  serving  such  a  purpose. 
The  case  was  put  to  the  jury  upon  the  ne- 
cessity, reasonableness,  and  justice  to  '  the 
petitioners  in  permitting  them  to  have  the 
cartway  as  laid  out 

Upon  examination  of  all  the  evidence,  to- 
gether with  the  lucid  charge  of  the  court, 
we  think  no  error  has  been  committed  of 
which  the  defendants  can  justly  complain. 

No  error. 


(158  N.  C.  662) 


STATE  v.  HARDY. 


(Supreme  Court  of  North  Carolina.    March  13, 

1912.) 

1.  Private  Roads  (f  2*)— Establishment- 
Jurisdiction— Petition. 

A  township  board  of  supervisors  had  ju- 
risdiction to  lay  out  a  private  cartway,  though 
the  petition  asked  for  a  public  cartway. 

[Ed.    Note.— For    other    cases,    see    Private 
Roads,  Cent.  Dig.  &§  8-21;  Dec  Dig.  |  2.*] 

2.  Private  Roads  (|  2*)— Collateral  At- 
tack on  Proceedings. 

Where  proceedings  before  a  township 
board  of  supervisors  to  lav  out  a  cartway 
were  not  wholly  void  on  their  face,  they  were 
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not  subject  to  collateral  attack  to  as  to  ren- 
der defendant  indictable  for  removing  a  fence 
to  open  the  cartway  in  obedience  to  an  order 
Issued  in  such  proceedings. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  {f  3-21;  Dec  Dig.  9  2.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Ward,  Judge. 

John  R*  Hardy  was  adjudged  not  guilty  of 
unlawfully  and  willfully  removing  a  fence 
around  a  cultivated  field,  and  the  State  ap- 
peals.  Affirmed. 

Defendant  bad  removed  a  fence  in  obedi- 
ence to  an  order  issued  by  the  board  of  su- 
pervisors of  a  township  in  proceedings  upon 
a  petition  to  lay  out  a  "public  cartway."  The 
following  Is  the  special  verdict:  "We,  the 
jury,  having  been  duly  impaneled,  return  in- 
to court  the  following  special  verdict:  The 
defendant  was  indicted  under  the  bill  here- 
to attached,  we  find  that  the  defendant  tore 
away  the  fence  of  prosecutrix  and  prosecutor 
on  the  road  and  on  the  woods  side  of  the 
field  of  the  prosecutrix  within  two  years  be- 
fore the  finding  of  this  bill;  that  said  fence 
surrounded  a  cultivated  field,  and  that  the 
tearing  away  of  said  fence  was  an  Injury  to 
said  fence.  We  further  find  that  the  de- 
fendant proceeded  to  commit  said  acts  and 
did  commit  said  acts  under  and  by  virtue  of 
certain  proceedings  marked  'Exhibit  A,'  and 
made  a  part  of  this  verdict,  and  that  said  Ex- 
hibit A  Is  the  record  of  proceedings  which 
were  begun  and  prosecuted  for  the  opening 
of  a  cartway,  and  said  cartway  purports  to 
be  laid  off  where  said  defendant  cut  said 
fence.  We  find  that  judgment  was  rendered 
at  February  term,  1911,  dismissing  prosecu- 
tor's appeal  from  said  proceedings,  said  judg- 
ment marked  4B'  and  made  a  part  of  this 
verdict.  That  the  cutting  of  said  fence  was 
after  the  rendition  of  said  final  judgment 
If  the  court  is  of  opinion  that  on  those  find- 
ings defendant  is  guilty,  we  find  him  guilty; 
otherwise,  we  find  him  not  guilty." 

Attorney  General  Blckett,  Assistant  Attor- 
ney General  Calvert,  and  H.  D.  Williams,  for 
the  State.  Stevens,  Beasley  &  Weeks,  for 
appellee. 

PER  CURIAM.  [1]  We  agree  with  the 
judge  below  that  the  board  of  supervisors 
has  jurisdiction  to  lay  out  cartways  such  as 
appears  to  have  been  done  in  this  case.  Cook 
v.  Vickers,  141  N.  0.  103,  53  S.  E.  740;  Bar- 
bee  v.  Griffln,  74  S.  E.  110,  at  this  term. 

[2]  There  are  irregularities  in  the  pro- 
ceedings, but  they  are  not  wholly  void  on 
their  face  so  as  to  subject  defendant  to  in- 
dictment for  obeying  the  order  directed  to 
him,  and  commanding  him  to  open  the  cart- 
way. 

We  concur  with  his  honor  that  defendant, 
upon  the  special  verdict  and  exhibits  called 
for  in  It,  Is  not  guilty. 

Affirmed. 


(158  N.  C.  403> 

PELLETIER  et  aL  v.  INTERSTATE  COOP- 
ERAGE CO.  et  aL 

(Supreme  Court  of  North  Carolina.     March 

20,  1912.) 

L  Reformation  of  Instruments  (j  18*)  — 
Mistake  of  Law. 

While  a  court  of  equity  will  not  relieve 
against  a  mistake  of  law  where  the  parties 
correctly  expressed  the  agreement  they  in- 
tended to  make,  yet  where  grantors  of  land 
did  not  intend  to  convey  a  part  which  was 
subject  to  a  widow's  dower,  but  the  grantee  in 
drawing  the  conveyance  included  all  the  land, 
and  merely  excepted  the  widow's  dower,  with- 
out describing  the  particular  tract  to  which  it 
was  applicable,  the  instrument  will  be  reform- 
ed, so  as  to  except  the  entire  estate  in  that 
part  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f§  72,  73;  Dec  Dig. 

§  ia*] 

2.  Limitation  of  Actions  (|  96*)— Computa- 
tion of  Period— Accrual  of  Right. 

Under  the  direct  provisions  of  Revisal 
1905.  9  395,  subsec.  9,  the  three-year  period 
in  which  suit  may  be  brought  for  the  reforma- 
tion of  a  deed  on  the  ground  of  a  mistake  does 
not  begin  to  run  until  the  discovery  by  the 
aggrieved  party  of  the  mistake. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  475,  476;  Dec  Dig. 
§  96.*] 

3.  Limitation  of  Actions  (§  199*)— Compu- 
tation of  Time  —  Accrual  of  Action  — 
Question  fob  Jury. 

In  the  absence  of  actual  knowledge  or 
negligent  inattention,  the  question  of  the  time 
of  the  accrual  of  the  right  of  action  for  the 
reformation  of  a  deed,  made  by  mistake,  is 
one  for  the  jury;  the  party  not  being  affected 
with  notice  of  a  mistake  in  the  deed  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Limitation, 
of  Actions,  Cent  Dig.  K  727-730;  Dec  Dig. 
I  199.*] 

4.  Limitation  of  Actions  (f  197*)— Accru- 
al of  Right  of  Action— Question  fob. 
Jury. 

In  an  action  for  the  reformation  of  a  deed: 
entered  into  by  mistake,  evidence  held  to  sup- 
port a  finding  that  the  mistake  was  not  dis- 
covered until  a  short  time  before  the  com- 
mencement of  the  action. 

[Ed.  Note. — For  other  cases,  see  Limitation- 
of  Actions,  Cent  Dig.  (J  722-726;  Dec  Dig- 
§  197.*] 

Appeal  from  Superior  Court,  Carteret. 
County;    Carter,  Judge. 

Action  by  Agnes  C.  Pelletier  and  others 
against  the  Interstate  Cooperage  Company 
and  others.  From  a  judgment  for  plaintiffs, 
the  first-named  defendant  appeals.    Affirmed. 

Small,  MacLean  &  McMullan  and  Aber- 
nethy  &  Davis,  for  appellant  T.  D.  Warren, 
and  A.  D.  Ward,  for  appellees. 

HOKE,  J.  [1]  There  was  allegation,  with 
evidence,  on  the  part  of  plaintiffs,  tending  to 
show  that  in  1894  plaintiffs  sold  and  con- 
veyed to  0.  S.  Riley  &  Co.  a  tract  of  land 
in  said  county,  known  as  the  "Woodsland 
Tract"  'or  a  recited  consideration  of  $900; 
that  the  Pelletier  home  tract  lay  near  to 
this,  and  was,  at  that  time,  Included  in  the- 
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widow's  dower ;  that  one  Lovett  Hines,  who 
was  acting  as  agent  of  C.  S.  Riley  &  Co.  in 
the  transaction,  drew  the  deed,  and  in  doing 
so  he  included  this  home  tract  in  the  de- 
scription ;  that  this  home  tract  was  not  em- 
braced in  the  trade,  or  intended  to  be  sold 
or  conveyed  by  the  parties,  but  said  Hines, 
giving  the  description  of  a  larger  boundary 
in  the  deed,  and  endeavoring  and  intending 
to  exclude  this  home  tract,  undertook  to  do 
so  by  exception,  in  terms  as  follows:  "Saving 
and  excepting  the  widow,  A.  A.  Pelletier's 
dower" ;  that  afterwards,  in  1904,  the  woods- 
land  tract  was  conveyed  by  Riley  Bros,  to 
Hines  Bros.  Lumber  Co.,  in  1906  by  the  lum- 
ber company  to  one  F.  A.  Emerick,  and  in 
1907  by  said  Emerick  to  defendant  the  In- 
terstate Cooperage  Company;  the  same  de- 
scriptions appearing  in  all  the  deeds.  All  of 
the  defendants,  except  Emerick  and  the 
cooperage  company,  made  formal  answer,  ad- 
mitting the  mistake,  and  against  them  it 
was  established  by  the  verdict,  and  that  both 
of  said  defendants  took  and  hold  the  prop- 
erty with  full  notice  and  knowledge  of  all 
the  facts. 

It  was  chiefly  urged  for  error  by  the  ap- 
pellant that  the  mistake,  if  any  existed,  was 
one  of  law,  and  that  in  such  case  the  courts 
would  not  afford  relief.  The  principle  re- 
lied upon  was  never,  perhaps,  as  broad  as  it 
sounds,  and  in  its  practical  application  has 
been  very  much  qualified  in  the  later  deci- 
sions. The  position,  as  it  now  more  gen- 
erally obtains,  is  very  well  stated  in  34  Cyc 
p.  911,  as  follows:  "It  has  been  frequently 
asserted  that  a  mistake  of  law  is  not  a 
ground  for  reformation;  but  in  late  years 
the  disposition  of  the  courts  seems  to  be  to 
qualify  the  proposition  by  many  exceptions, 
so  that  there  is  much  contrariety  of  opinion 
as  to  the  general  rule.  The  most  broadly 
accepted  doctrine,  however,  appears  to  be 
that  a  mere  naked  mistake  of  law,  unattend- 
ed by  any  special  circumstances,  furnishes 
no  ground  for  relief  by  reformation;  but 
If  the  mistake  involves  fact,  as  well  as  law, 
or  is  attended  by  special  circumstances,'  eq- 
uity will  relieve,  if  the  mistake  is  mutual, 
so  long  as  the  power  is  not  extended  to  the 
making  of  a  new  contract  for  the  parties." 
The  cases  in  our  own  court,  and  well-con- 
sidered decisions  elsewhere,  are  in  approval 
of  the  general  rule  as  stated.  Condor  v. 
Secrest,  149  N.  0.  201,  62  &  E.  921 ;  Korne- 
gay*  v.  Everett,  99  N.  C.  30,  0  S.  E.  418 ; 
Warehouse  v.  Ozment,  132  N.  C.  839,  44  S.  E. 
681;  Sparks  v.  Plttman,  51  Miss.  511.  In 
Kornegay's  Case,  it  was  held:  "Where  it  is 
admitted  or  proved  that  an  instrument,  ex- 
ecuted In  pursuance  of  a  prior  agreement,  by 
which  both  parties  meant  to  abide,  is  Incon- 
sistent with  the  purpose  for  which  it  was 
designed,  or  that  by  reason  of  some  mistake 
of  both  parties  it  fails  to  express  their  in- 
tention, a  court  of  equity  will  correct  it,  al- 
though the  mistake  be  one  of  law."  And  In 
74  S.E.-8 


the  Mississippi  case,  the  same  decision  was 
made,  as  follows:  'The  rule  that  equity  will 
not  relieve  against  mistakes  of  law  is  not 
absolute.  Relief  from  the  consequences  of 
an  agreement  formed  upon  a  misapprehen- 
sion of  the  law  will  not,  for  that  reason 
alone,  be  granted.  But  if  a  deed,  or  instru- 
ment is  executed,  and  by  reason  of  misap- 
prehension of  its  legal  effect  fails  to  effectu- 
ate or  conform  to  the  agreement,  a  court  of 
equity  will  relieve." 

The  principle  is  not  further  dwelt  upon, 
for  the  reason  that  in  the  present  case  the 
mistake  is  clearly  one  of  fact,  and  not  of 
law.  A  mistake  of  law,  in  this  connection, 
simply  means  that,  In  the  absence  of  equita- 
ble circumstance,  "a  mere  naked  mistake  of 
law,"  when  the  parties  have  correctly  ex- 
pressed the  agreement  they  intended  to 
make,  will  not  be  relieved  against  because 
they  acted  in  ignorance  of  the  legal  effect 
of  the  instrument  they  have  executed,  such 
a  case  as  was  presented  in  Sandlin  v.  Ward, 
94  N.  C.  490,  and  others  of  like  import;  but 
here  they  did  not  make  the  deed  they  In- 
tended. They  had  not  sold  the  home  tract, 
and  neither  of  the  parties  agreed  or  intend- 
ed that  it  should  be  conveyed,  and  the  mis- 
take made  is  none  the  less  one  of  fact,  be- 
cause the  draughtsman  mistook  the  legal  ef- 
fect of  the  terms  used  in  making  the  excep- 
tion. This  is  very  clearly  stated  in  one  of 
the  authorities  cited,  as  follows:  'There  are 
certain  principles  of  equity,  applicable  to 
this  question,  which,  as  general  principles, 
we  hold  to  be  incontrovertible-  The  first  is 
that,  where  an  instrument  is  drawn  and  ex- 
ecuted which  professes  or  is  intended  to 
carry  Into  execution  an  agreement,  whether 
in  writing  or  by  parol,  previously  entered 
into,  but  which,  by  mistake  of  the  draughts- 
man, either  as  to  fact  or  law,  does  not  ful- 
fill, or  which  violates,  the  manifest  inten- 
tion of  the  parties  to  the  agreement,  equity 
will  correct  the  mistake,  so  as  to  produce  a 
conformity  of  the  instrument  to  the  agree- 
ment The  reason  is  obvious.  The  execu- 
tion of  agreements,  fairly  and  legally  enter- 
ed into,  is  one  of  the  peculiar  branches  of 
equity  jurisdiction;  and,  if  the  instrument 
which  is  intended  to  execute  the  agreement 
be,  from  any  cause,  insufficient  for  that  pur- 
pose, the  agreement'  remains  as  much  un- 
executed as  if  one  of  the  parties  had  refused 
altogether  to  comply  with  his  engagement, 
and  a  court  of  equity  will,  in  the  exercise 
of  its  acknowledged  jurisdiction,  afford  re- 
lief in  the  one  case,  as  well  as  in  the  other, 
by  compelling  the  delinquent  party  fully  to 
perform  his  agreement  according  to  the 
terms  of  it,  and  to  the  manifest  intention  of 
the  parties"  (Hunt  v.  Rousmaniere's  Adm'r, 
26  U.  S.  1-13,  7  U  Ed.  27),  and  is  generally 
recognized.    Springs  v.  Harven,  56  N.  C.  96. 

[2,  31  It  was  further  contended  that  plain- 
tiffs' cause  is  barred  by  the  statute  of  limi- 
tations;  but  this,  too,  must  be  held  against 
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the  appellant  Construing  the  statute  appli- 
cable (Revlsal,  f  305,  subsec.  9),  the  court 
has  decided  that  the  statute  of  three  years 
begins  to  run  from  the  time  the  facts  con- 
stituting the  mistake  were  discovered,  or 
should  have  been  in  the  exercise  of  ordinary 
care  (Peacock  v.  Barnes,  142  N.  G.  215,  55 
S.  E.  09) ;  and  the  same  opinion  also  holds 
that  a  party  will  not  be  affected  with  notice 
of  a  mistake  existent  in  the  deed  as  a  mat- 
ter of  law,  but,  in  the  absence  of  actual 
knowledge  or  negligent  inattention,  the  ques- 
tion as  to  the  date  when  the  action  accrued 
is  usually  one  for  the  jury,  under  all  the 
,  facts  and  attendant  circumstances. 

[41  Here,  according  to  the  testimony,  the 
deed  was  drawn  by  the  agent  of  the  grantee, 
and  there  was  nothing  to  attract  the  atten- 
tion of  the  grantors  to  the  fact  that  there 
had  been  a  mistaken  description  made  in  the 
deed.  So  far  as  appears,  the  home  place 
had  not  been  mentioned.  It  was  then  in  the 
control  and  occupation  of  the '  grantor's 
mother,  holding  the  same  as  her  dower,  and 
on  her  death,  in  1905,  plaintiffs  entered  into 
possession  and  control  as  owners,  and  noth- 
ing has  ever  been  done  to  question  their 
title.  There  was  nothing  especial  to  arouse 
their  attention  or  put  them  on  their  guard 
as  to  an  adverse  claim ;  and  they1  swear  as 
a  fact  that  they  had  no  notice  of  it  until 
June,  1909,  about  seven  months  before  ac- 
tion commenced.  Under  a  clear  and  compre- 
hensive charge,  the  Jury,  as  stated,  have 
found  all  the  issues  as  to  the  mistake  and 
knowledge  on  the  part  of  appellant  and  the 
statute  of  limitations  in  plaintiffs'  favor, 
and  we  find  no  reason  for  disturbing  their 
verdict  The  Judgment  of  the  superior  court 
is  therefore  affirmed. 

No  error. 


(158  N.  C.  330) 

WELLS  v.  WELLS  et  al. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  156  N.  C.  246,  72 
S.  E.  311. 

D.  L.  Ward,  for  plaintiff.  Aycock  &  Win- 
ston and  Stevens,  Beasley  &  Weeks,  for  de- 
fendants. 

CLARK,  C.  J.  This  is  a  petition  to  rehear 
this  case,  decided  in  156  N.  C.  246,  72  S.  E. 
311. 

W.  D.  Wells,  deceased,  left  surviving  a 
widow,  who,  it  is  admitted,  is  entitled  to  one 
half  the  personal  estate,  and  his  mother, 
who  claims  to  be  entitled  to  the  other  half. 
Rev.  1905,  |  132(3),  provides:  "If  there  be 
no  child  nor  legal  representative  of  a  deceas- 
ed child  then  half  the  estate  shall  be  allotted 
to  the  widow,  and  the  residue  be  distributed 
to  every  of  the  next  of  kin  of  the  intestate 
who  are  in  equal  degree  and  to  those  who 


legally  represent  them."  The  intestate  left 
no  children,  and  besides  his  mother  he  left 
two  sisters  and  a  brother,  who  claim  to  share 
equally  with  the  mother  in  the  half  of  the 
estate  not  conceded  to  the  widow.  The  next 
of  kin  of  the  intestate  is  his  mother.  His 
brother  and  sisters  are  one  degree  further 
removed.  It  follows,  therefore,  that  the 
mother  is  entitled  to  half  of  the  personalty. 
This  language  of  the  statute  is  so  explicit 
that  it  can  leave  no  room  for  doubt  This 
is  what  we  held  on  the  former  hearing,  and 
we  see  no  reasoning  that  would  permit  us  to 
change  it  Exactly  in  point  on  a  similar 
statute  is  Trapp  v.  Billings,  2  McCord,  Eq. 
(S.  C.)  403. 

The  petitioner  contends  that  there  are 
previous  decisions  to  the  contrary.  If  this 
were  so,  they  would  be  clearly  erroneous. 
No  decision  of  any  court  can  change  the 
physical  fact  that  the  mother  Is  the  next  of 
kin,  and  that  the  brother  and  sisters  are  one 
degree  further  removed.  But,  in  fact,  the 
former  decisions  relied  on  by  the  petitioner 
are  not  contrary  to  this.  Indeed,  on  the 
former  hearing,  in  their  brief,  the  petitioners 
admitted  that  there  was  "no  North  Carolina 
authority  to  fit  the  case,"  and  conceded  that 
the  mother  was  next  of  kin  to  her  son,  in 
preference  to  the  brother  and  sisters.  But 
they  relied  upon  Rev.  1905,  §  132  (6),  to  take 
this  case  out  of  the  rule  prescribed  in  132  (3). 
Said  subsection  6  does  not  apply  to  this 
case,  because  that  applies  only  when  the 
husband  dies  without  leaving  a  widow. 

On  this  rehearing,  the  petitioner  relies  up- 
on Anon.,  3  N.  C.  63,  which  decides  that  the 
mother  shares  equally  with  the  brothers  and 
sisters  when  her  child  dies  intestate  without 
wife,  father,  or  children,  which  is  the  case 
provided  for  by  subsection  6,  above  referred 
to.  Gillespie  v.  Foy,  40  N.  C.  280,  was  a 
decision  upon  an  entirely  different  state  of 
facts,  where  the  contest  was  between  the 
brothers  and  sisters  on  one  side  and  the 
grandfather  and  grandmother  on  the  other; 
each  claiming  to  be  the  next  of  kin  to  the  de- 
ceased. In  Ferrand  v.  Howard,  38  N.  C. 
384,  it  was  held  that,  where  the  intestate 
died,  "without  leaving  father,  wife,  or  is- 
sue, in  the  lifetime  of  his  mother,  she  is  to 
be  considered  as  one  of  the  next  of  kin,  and 
shall  take  a  share  of  his  personal  estate  with 
his  brothers  and  sisters."  This,  again,  is  the 
state  of  fact  provided  for  in  subsection  6  of 
the  present  statute.  But  no  case  can  be 
found  in  North  Carolina  which  holds  that 
the  mother  is  not  entitled  to  one-half  of  the 
estate,  when  her  son  dies  intestate,  leaving 
a  widow,  but  no  children.  Indeed,  there 
could  be  none  under  the  present  statute. 

Rev.  1005,  t  132(6),  provides  that,  if  the 
intestate  dies  without  wife  or  children,  "his 
brother  and  sisters  shall  have  an  equal  share 
with  the  mother  of  the  deceased  child."  This 
of  itself  is  a  recognition  that  the  mother  is 
the  next  of  kin,  and  would  have  taken  the 
|  entire  estate  otherwise.    In  132  (3)  there  is 
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no  such  provision;  but  it  Is  merely  provided 
that  if  there  are  no  children  the  widow  takes 
half  and  the  next  of  kin,  which,  in  this  case, 
is  the  mother,  takes  the  other  half. 

At  common  law,  the  king  took  all  the  per- 
sonalty, which  in  that  rude  age  was  usually 
of  very  little  value.  Afterwards  the  crown 
passed  this  prerogative  to  the  church,  which 
took  all  the  personalty,  except  the  reasonable 
parts  for  the  widow  and  the  children;  and 
the  church  officials  claimed  to  dispose  of  it 
in  pios  usus.  But  they  were  accountable  to 
no  one,  and  were  not  even  required  to  pay 
the  debts  of  the  decedent.  By  statute  (13 
Ed.  Ill,  A.  D.  1358),  the  churchmen  were 
required  to  appoint  an  administrator,  who 
should  be  next  of  blood  kin;  and  this  rela- 
tionship was  computed  by  the  civil  law,  and 
not  by  the  canon  law,  which  was  used  in 
computing  relationship  in  the  descent  of 
land.  But  by  statute  (21  Henry  VIII,  A.  D. 
1530),  the  administrator  was  appointed  by 
«ne  ordinary,  and  was  required  to  be  the 
widow  or  next  of  kin,  or  both,  who,  after 
paying  the  intestate's  debts  and  the  reason- 
able parts  for  the  widow  and  children,  re- 
tained the  surplus  in  his  own  right  until 
the  statutes  of  22,  23,  and  29,  Charles  II, 
which  required  the  surplus  to  be  distributed 
among  the  next  of  kin  in  the  manner  pro- 
vided by  those  statutes  which  became  known 
as  the  statutes  of  distribution. 

These  statutes,  however,  did  not  apply  to 
executors,  who  retained  the  surplus  for  them- 
selves till  the  statute  in  North  Carolina  of 
1715,  chapter  15.  Under  the  English  statutes 
22,  23,  and  29,  Charles  II,  the  mother,  as  well 
as  the  father,  succeeded  to  all  the  personal 
effects  of  their  children  who  died  intestate 
and  without  wife  or  issue,  to  the  exclusion 
of  brothers  and  sisters  of  the  deceased.  Aft- 
er the  death  of  the  father,  there  is  no  one 
in  equal  degree  with  the  mother,  when  there 
are  no  children,  and  therefore,  if  there  is 
no  widow,  she,  as  the  next  of  kin,  is  entitled 
to  the  personal  estate  of  her  son,  under  Rev. 
1905,  §  132  (5).  Davis  v.  Railroad,  136  N.  C. 
115,  48  S.  B.  591,  1  Ann.  Cas.  214. 

The  following  terse  analysis  we  find  in  the 
brief  of  the  learned  counsel  of  the  defend- 
ants, and  place  it  on  record  for  the  conven- 
ience of  the  profession: 

''Analysis  of  N.  C.  Statute  of  Distribution, 

Rev.  132. 

"Widow's  Share. 

"Section  1.  One-third  part  to  the  widow  of 
the  intestate. 

"Section  2.  A  child's  part  to  the  widow. 

"Section  3.  One-half  of  the  estate  to  the 
widow. 

"Section  7.  All  the  personal  estate  to  the 
widow. 

"Child's  Share  in  Father's  Estate. 

"Section  1.  If  not  more  than  two  children, 
equal  portions  to  and  among  the  children  and 


such  persons  as  legally  represent  such  chil- 
dren as  may  then  be  dead. 

"Section  2.  If  more  than  two  children,  an 
equal  share,  including  the  widow  as  a  child. 

"Section  4.  Equal  portions  among  all  the 
children  and  such  persons  as  legally  repre- 
sent such  children  as  may  be  dead. 

"Share  of  Next  of  Kin. 

"Section  1.  If  no  child  nor  legal  repre- 
sentative of  a  deceased  child,  the  residue  to 
be  distributed  equally  to  every  of  the  next 
of  kin  of  the  Intestate  who  are  in  equal  de- 
gree, and  to  those  who  legally  represent 
them. 

"Section  5.  fcf  neither  widow  nor  child,  nor 
any  legal  representative  of  the  child,  the 
estate  shall  be  distributed  equally  to  every 
of  the  next  of  kin  of  the  intestate  who  are 
in  equal  degree,  and  to  those  who  legally 
represent  them. 

"Brothers  and  Sisters  of  the  Intestate. 

"Section  6.  After  the  death  of  the  father, 
and  in  the  lifetime  of  the  mother,  if  any  of 
his  children  shall  die  intestate  without  wife 
or  child,  every  brother  and  sister  and  the 
representative  of  them  shall  have  an  equal 
share  with  the  mother  of  the  deceased  child." 

The  English  statutes  of  distribution  are 
to  be  found  in  8  Pickering's  Statutes  at 
Large,  348,  and  are  somewhat  confused  and 
contradictory.  So  much  so  that  Lord  Hard- 
wicke,  in  Stanley  v.  Stanley,  1  Atkyns,  455, 
said  that  the  statutes  were  "utterly  unintelli- 
gible and  have  no  meaning,"  and  the  court 
was  therefore  "compelled  to  search  out  the 
meaning  and  intent  of  the  Legislature."  The 
English  decisions,  therefore,  can  have  no 
bearing  in  construing  our  statute,  which  is 
clear  and  unambiguous. 

Petition  dismissed. 

HOKE,  J.,  dissents. 

"  (168  N.  C.  880) 

CHADWICK  v.  LIFE  INS.  CO.  OF  VIR- 
GINIA. 

(Supreme  Court  of  North  Carolina.    March  20. 

1912.) 

1.  Costs  (|  216*)— Motion  to  Retax— Jubis- 
diction. 

.  Where  a  judgment  fixed  the  amount  of  ex- 
pert witness  fees  and  directed  the  clerk  to 
tax  the  costs  of  the  action,  a  subsequent  judge 
could  entertain  a  motion  to  retax  costs,  such 
motion  being  only  a  collateral  inquiry  in  which 
the  real  parties  are  the  witnesses  and  others 
claiming  the  costs  and  the  party  against  whom 
they  were  taxed. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  f  823;   Dec.  Dig.  f  216.*] 

2.  Costs  (§  3*)— Taxation— Witness  Fees. 

At  common  law  neither  party  .to  a  civil 
action  could  recover  costs;  each  party  paying 
its  own  witnesses. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §f  1,  4,  5;   Dec.  Dig.  §  3.*] 

3.  Costs  ($  184*)— Taxation— Witness  Fees. 

The  successful  party  is  entitled  to  tax 
costs   against   the   losing   party   for   the    two 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  Series  ft  Rep'r  Indexes 
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witnesses  allowed  by  Revisal  1905,  |  1800,  as 
to  each  material  fact  only  when  such  witnesses 
are  subpoenaed  and  examined  or  tendered  as 
witnesses,  so  that,  where  expert  medical  wit- 
nesses subpoenaed  by  defendant  had  not  been 
tendered  and  sworn  or  examined  when  a  non- 
suit was  granted  on  defendant's  motion,  the 
costs  of  such  experts  should  be  taxed  to  de- 
fendant, and  not  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §§715-736;  Dec  Dig.  §  184;*  Witnesses, 
•Cent.  Dig.  §  55.] 

4.  Costs    (§   218*)— Rbtaxation— Questions 

Considered. 

The  question  of  whether  the  evidence  of 
medical  experts  summoned  was  material  so  as 
to  permit  the  fees  of  all  of  them  to  be  taxed 
as  costs,  and  whether  more  than  two  of  them 
were  to  testify  to  the  same  material  fact,  may 
be  considered  on  a  motion  to  retax  costs,  since 
those  questions  were  not  settled  by  an  order 
fixing  the  amount  allowed  the  experts,  or  re- 
quiring plaintiff  to  pay  costs,  but  the  amount 
of  the  allowance  cannot  be  considered  on  mo- 
tion to  retax. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §§  823,  824;  Dec.  Dig.  §  218.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Whedbee,  Judge. 

Action  by  A.  E.  Chadwlck  against  the  Life 
Insurance  Company  of  Virginia.  From  an 
order  overruling  a  motion  to  retax  costs, 
-plaintiff  appeals.    Reversed. 

Douglass,  Lyon  &  Douglass,  for  appellant 
John  W.  Hinsdale,  for  appellee. 

CLARK,  G.  J.  This  Is  a  motion  to  retax 
a  bill  of  costs.  The  action  was  for  a  small 
sum.  At  the  conclusion  of  plaintiffs  testi- 
mony, the  judge  nonsuited  the  plaintiff  and 
the  bill  of  costs  as  taxed  amounts  to  $262.85, 
Including  fees  to  five  expert  witnesses  and 
mileage  of  witnesses  from  Buncombe,  New 
Hanover,  Guilford,  Durham,  and  other  coun- 
ties. The  Judgment  entered  by  his  honor 
was  "that  the  defendant  recover  against  the 
plaintiff  and  surety  on  the  prosecution  bond 
the  cost  of  this  action  to  be  taxed  by  the 
clerk  (including  an  expert  fee  of  $10  to  each 
of  the  following  witnesses:  Drs.  W.  L. 
Dunn,  W.  H.  Honeycutt,  J.  H.  Borneman, 
Charles  T.  Harper,  and  A.  W.  Goodwin)." 

[1]  The  first  objection  raised  by  the  de- 
fendant Is  that  a  subsequent  judge  has  no 
right  to  review  the  action  of  the  trial  judge, 
much  less  can  the  clerk  of  the  court  do  so. 
An  examination  of  the  judgment,  however, 
shows  that  the  taxing  of  the  costs  was  to  be 
done  by  the  clerk  himself,  and  that  the  judge 
simply  fixed  the  amount  of  the  expert  fees, 
and  ordered  defendant  to  pay  the  costs.  The 
same  point  was  raised  In  Re  Smith,  105 
N.  C.  167,  10  S.  E.  982,  and  the  court  held, 
after  full  discussion  of  the  authorities,  that 
it  was  error  In  the  subsequent  judge  to  hold 
that  the  taxation .  of  costs  by  the  former 
court  was  res  judicata,  and  that  he  had  no 
power  to  correct  the  same.  In  that  case 
the  court  pointed  out  that  the  motion  to 
retax  costs  can  be  made  at  any  time  within 
12  months;  that  it  is  not  a.  reopening  of  the 


matter  decided  upon  the  issues  between  the 
plaintiff  and  defendant,  but  that  It  is  a  col- 
lateral inquiry  In  which  the  real  parties  are 
the  witnesses  and  others  claiming  the  costs 
and  the  party  against  whom  they  are  taxed. 
This  Is  cited  and  approved.  Cureton  v.  Gar- 
rison, 111  N.  C.  272,  16  S.  E.  838. 

[2, 3]  At  common  law  In  civil  cases  neither 
party  recovered  costs  and  each  side  paid  Its 
own  witnesses.  Costin  v.  Baxter,  29  N.  O. 
Ill;  State  v.  Massey,  104  N.  C.  878, 10  S.  E. 
608.  By  statute  the  losing  party.  Is  taxed 
with  the  costs  of  the  witnesses  of  the  win- 
ning party,  but  to  prevent  oppression  only 
two  witnesses  of  the  .winning  side  to  each 
material  fact  can  be  taxed  against  the  losing 
side  (Revisal,  §  1300),  and  then  only  If  sub- 
poenaed and  examined  or  tendered  (Cureton 
v.  Garrison,  111  N.  C.  272, 16  S.  B.  338;  Loftis 
v.  Raxter,  66  N.  0.  340;  Wooley  v.  Robinson, 
52  N.  C.  80).  These  cases  have  been  cited 
and  approved — Sitton  v.  Lumber  Co.,  135  N. 
C.  541,  47  S.  B.  609— in  which  the  court  says 
that  the  court  in  Cureton  v.  Garrison  "sus- 
tained the  following  ruling  of  the  judge 
(Hoke)  below,  If  the  witnesses  were  not 
sworn  and  examined  or  tendered,  even  though 
attending  under  subpoena,  and,  though  they 
would  have  given  material  evidence,  their 
fees  cannot  be  taxed  against  the  losing  par- 
ty.' "  The  same  cases  have  also  been  fol- 
lowed and  approved  in  Moore  v.  Guano  Co., 
136  N.  C.  251,  48  S.  E.  641,  and  in  Hobbs 
v.  Railroad,  151  N.  O.  136,  65  S.  B.  755,  In 
which  last  Walker,  J.,  after  citing  numerous 
authorities,  lays  down  the  rule:  "Only  those 
witnesses  of  the  successful  party  who  have 
been  sworn  and  either  examined  or  tendered 
to  the  opposite  party  can  be  taxed  against 
the  latter."  He  adds:  'The  reason  for  the 
rule  Is  that,  If  the  witness  Is  examined,  the 
nature  of  .his  testimony  will  appear,  and  the 
court  can  then  judge  as  to  Its  materiality, 
or,  If  he  Is  tendered,  the  party  to  whom  the 
tender  Is  made  has  the  opportunity,  not  only 
of  using  him  as  a  witness,  but  of  ascertain- 
ing whether  or  not  his  testimony  is  relevant 
to  the  controversy,  and  consequently  whether 
he  shall  be  made  to  pay  for  his  attendance, 
if  he  should  be  cast  in  the  suit"  In  Brown 
v.  Railroad,  140  N.  C.  154,  52  S.  E.  198, 
Brown,  J.,  quotes  this  as  the  well-settled  rule, 
and  says:  "The  object  of  tendering  the  wit- 
nesses is  to  give  the  adversary  party  an  op- 
portunity to  test  their  materiality,  and  to 
prevent  oppression  by  summoning  a  multitude 
of  Immaterial  witnesses  for  the  purpose  of 
increasing  costs."  In  Herring  v.  Railroad, 
144  N.  C.  209,  56  S.  B.  873,  Hoke,  J.,  cites 
the  same  rule  and  the  same  authorities,  but 
made  an  exception  where  after  a  witness 
had  been  subpoenaed  and  attended  by  amend- 
ment of  the  pleadings  he  was  excused  from 
further  attendance,  and  hence  was  not  pres- 
ent at  the  trial,  and  could  not  be  tendered. 
He  cites  also  as  an  exception  Henderson  v. 
WilUams,  120  N.  C.  339,  27  S.  E.  30,  where 
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"by  reason  of  a  voluntary  nonsuit  the  defend- 
ant "had  no  opportunity  to  tender  his  wit- 
nesses." In  the  present  case  the  plaintiff 
ihad  examined  her  witnesses  when  on  motion 
of  the  defendant  a  nonsuit  was  ordered.  The 
•defendant  could  and  should  then  and  there 
have  tendered  its  witnesses,  and  have  given 
the  plaintiff  an  opportunity  to  examine  them, 
and  strengthen  her  case  or  to  demonstrate 
their  immateriality.  Originally  the  court 
could  not  fix  an  allowance  for  expert  witness- 
es, but  by  an  amendment  .to  the  statute  which 
is  to  be  found  in  Revisal,  §  2803,  the  court 
now  has  such  powers. 

[4]  The  allowance  of  $10  to  each  of  the 
five  expert  witnesses,  four  of  whom  were 
summoned  from  distant  counties,  is  res  ju- 
dicata as  to  the  amount,  and  is  properly  tax- 
able at  least  against  the  party  summoning 
such  witnesses  and.  to  that  extent  It  is  not 
reviewable  on  a  motion  to  retax.  But  the 
questions  whether  the  evidence  of  all  five  of 
these  experts  was  material,  and  whether  or 
not  more  than  two  of  them  were  not  to  tes- 
tify to  the  same  material  point  as  other  wit- 
nesses, are  matters  which  were  not  settled 
by  the  order  fixing  the  amount  allowed  the 
•experts  nor  by  adjudging  that  the  plaintiff 
pay  costs.  That  means  only  legal  costs,  and 
their  legality  can  be  considered  on  a  motion 
to  retax.  ,-■ 

In  Porter  v.  Durham,  79  N.  O.  598,  the 
court  allowed  the  fees  of  the  surveyors,  which 
might  be  called  expert  fees,  though  they  were 
not  examined  by  the  plaintiff  who  summoned 
them,  nor  tendered  to  the  defendant,  because, 
said  Reade,  J.,  it  "was  made  unnecessary  by 
reason  that  the  defendants  examined  them  as 
witnesses  of  their  own  accord."  That  was 
not  the  case  with  the  doctors  who  were  sum- 
moned on  this  occasion.  There  was  no  rea- 
son why  the  defendant  company  when  it 
moved  for  nonsuit  should  not  have  tendered 
its  witnesses,  as  much  so  as  if  the  plaintiff 
has  ''rested/'  or  on  any  other  occasion  when 
the  party  who  ultimately  gains  the  case  has 
witnesses  in  attendance  whom  It  may  think 
it  unnecessary  to  examine.  In  this  case  the 
defendant  admits  that  "none  of  its  witness- 
es were  sworn,  examined,  or  tendered."  Un- 
der the  uniform  decisions  of  this  court,  many 
of  which  have  been  above  cited,  the  bill  of 
costs  should  be  retaxed  by  charging  said 
witnesses  to  the  party  which  summoned  them, 
and  not  to  the  opposite  party,  who  was  af- 
forded no  opportunity  to  protect  Itself  against 
oppression  by  showing  the  immateriality  of 
their  evidence  by  an  examination  of  them. 
Indeed,  the  plaintiff  avers  that  certain  of  the 
witnesses,  whose  mileage  and  per  diem  are 
taxed,  were  not  even  in  attendance  upon 
the  court,  and  that  others  were  superintend- 
ent and  other  officers  of  the  defendant,  who 
should  not  have  proved  attendance. 

The  bill  of  costs  should  be  retaxed  in  ac- 
cordance with  this  opinion. 

Reversed. 


(169  N.  C.  208) 

In  re  FOWLER'S  WILL. 

(Supreme  Court  of  North  Carolina.    March  20, 

19120 

L  Witnesses  (f  171*)  —Communications 
with  Decedent  —  Disqualification  —  In- 
terest. 

A  witness  in  a  probate  proceeding  was 
not  disqualified,  under  Revisal  1905,  f  1681 
(Code*  I  590),  providing  that  a  party  inter- 
ested in  the  event  shall  not  be  examined  as  a 
witness  in  his  own  behalf,  or  in  behalf  of  the 
party  succeeding  to  his  title,  against  the  ad- 
ministrator of  a  decedent  as  to  communica- 
tions between  witness  and  decedent,  where  wit- 
ness, who  testified  as  to  communications  show- 
ing undue  influence,  was  a  devisee  under  the 
will  sought  to  be  probated,  and  would  receive 
less  as  an  heir,  if  the  will  were  set  aside,  than 
under  the  will,  since  she  testified  against  her 
own  interest. 

[Ed.  Note.— For  other  cases;  see  Witnesses, 
Cent.  Dig.  §§  707,  710;   Dec.  Dig.  $  171.*] 

2.  Wills  (§  165*)— Undue  'influence— Dkc- 
labations  of  testator. 

Evidence  of  declarations  by  decedent  after 
the  execution  of  his  will  was  admissible  to 
show  that  it  was  obtained  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  415-420;   Dec.  Dig.  f  165.*] 

3.  Wills  (J  324*)— Pbobate  Pboceedings— 
Jubt  Question— Undue  Influence. 

Evidence  in  a  proceeding  to  probate  a  will 
held  to  make  it  a  jury  question  whether  the 
will  was  executed  through  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §|  225,  767-770;   Dec.  Dig.  |  324.*} 

4.  Wills  (§  286*)— Pbobate— Special  Issues 
—Undue  Influence. 

The  questions  of  undue  influence  or  fraud 
in  executing  a  will  may  be  tried  under  the  usu- 
al issue  as  to  whether  the  paper  offered  was 
decedent's  last  will  and  testament,  and  it  is 
not  necessary  to  submit  such  questions  by  a 
special  issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {§  647-650;   Dec.  Dig.  §  286.*] 

Appeal  from  Superior  Court,  Harnett 
County;    Peebles,  Judge. 

In  the  matter  of  the  probate  of  the  will 
of  J.  M.  Fowler.  From  a  Judgment  estab- 
lishing the  will,  caveators  appeal.  Re- 
versed, and  new  trial  ordered. 

This  is  a  caveat  filed  to  the  will  of  J. 
M.  Fowler,  and'  was  before  us  in  a  former 
appeal.  156  N.  C.  340,  72  S.  B.  357.  The 
real  question  in  the  case  is  whether  the  ex- 
ecution of  the  will  was  procured  by  fraud 
or  undue  influence.  The '  court  submitted 
two  issues  which,  with  the  answers  thereto, 
are  as  follows: 

"(1)  Is  the  paper  writing  here  offered, 
and  every  part  thereof,  the  last  will  and 
testament  of  James  M.  Fowler,  deceased? 
Answer:    Yes. 

"(2)  If  the  paper  writing  was  the  last 
will  and  testament  of  J.  M.  Fowler,  was  it 
obtained  by  undue  influence  or  fraud?  An- 
swer:   No." 

Upon  the  verdict  for  the  propounders,  the 
court  entered  a  judgment  establishing  the 
will.  The  caveators  excepted  and  appeal- 
ed, and  assign  the  following  errors:  (1) 
That  his  honor  erred  in  submitting  the  sec- 
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ond  issue  of  record,  as  appears  in  caveators' 
first  exception.  (2)  That  his  honor  erred  in 
excluding  from  the  evidence  the  testimony 
of  Rena  Jackson,  as  offered  by  the  cavea- 
tors, as  set  forth  in  caveators'  second  ex- 
ception. (3)  That  his  honor  erred  in  charg- 
ing the  jury  that  there  was  no  evidence  of 
undue  influence  or  fraud,  and  in  his  charge 
on  the  second  issue,  as  set  forth  in  cavea- 
tors' third  exception.  The  other  assign- 
ments were  merely  formal. 

Upon  the  question  whether  there  was  any 
evidence  of  undue  influence,  we  make  these 
extracts   from   the  testimony: 

Will  Smith,  a  witness  for  caveators,  tes- 
tified: "I  saw  testator  several  times  before 
he  died  the  last  of  February,  1910.  He  told 
me  that  he  had  something  to  tell  me,  and 
said  that  he  had  made  his  will  and  willed 
to  all  his  childfen  an  equal  share,  and  to 
his  grandchildren  one-half  share.  He  told 
me  that  he  was  perfectly  satisfied  with  his 
will.  Later  I  saw  him  again,  and  he  told 
me  that  he  had  made  his  will  and  was  per- 
fectly satisfied,  as  he  had  made  it  as  his 
heart  desired,  but  that  he  was  being  ag- 
gravated mighty  bad  over  it;  that  some  of 
them  were  not  satisfied,  and  said  that  some 
of  them  wanted  all  of  his  property,  and  let 
the  rest  get  nothing.  I  went  up  there  again 
on  Sunday  morning,  about  10  days  before 
he  died.  He  said:  'I  have  something  to  tell 
you,  if  I  can  get  a  chance.  Tou  know  I 
made  my  last  will,  and  made  it  to  my 
heart's  desire.  I  have  been  aggravated  and 
provoked  to  do  what  I  didn't  want  to  do. 
I  am  sorry;  but  I  can't  help  it  now.  I 
have  changed  my  will,  but  not  as  I  desired. 
I  was  forced  to  do  it  I  can't  help  it  now.' 
He  burst  out  crying,  and  said  he  had  to  do 
it,  or  be  thrown  in  the  road.  He  was  liv- 
ing in  Mr.  J.  P.  Jackson's  house.  He  said: 
'You  know  who  paid  for  the  building  of  this 
house,  and  who  paid  for  the  work  and  la- 
bor on  this  house.  It  is  hard  to  be  threat- 
ened to  be  thrown  into  the  road;  that  has 
caused  me  to  do  what  I  have  done.'  I  was 
there  on  Monday  night,  and  he  died  Tues- 
day." 

Edna  Fowler,  a  witness  for  the  caveators, 
testified:  "I  know  the  day  that  Mr.  Fowler 
made  his  first  will.  I  was  down  there.  He 
told  me  he  had  willed  all  of  his  children  an 
equal  share  and  his  grandchildren  one-half 
share  each.  He  said:  1  have  done  as  well 
as  I  could,  and  to  my  heart's  desire.'  About 
two  weeks  after  that,  I  went  to  see  him. 
He  was  crying.  He  told  me  that  he  bought 
that  mantelpiece  and  paid  for  it,  and  bought 
his  pump  and  paid  for  it  out  of  his  own 
pocket,  and  said:  'I  paid  for  the  sawing  of 
the  lumber  in  this  house.  I  paid  for  ev- 
ery day's  work  on  it  out  of  my  own  money. 
It  is  pretty  hard,  don't  you  think,  for  me 
to  do  that  much  for  one  of  my  children,  and 
for  him  to  threaten  to  throw  me  out  in  the 
road,  and  my  wife  in  the  condition  she  is 
in?     His  wife  was  in  a  perfectly  helpless 


condition.  Two  or  three  days  after  that,  T 
was  down  there  again.  He  was  crying, 
grieving  very  bad,  and  said  he  was  feeling 
very  bad.  He  said,  'My  troubles  are  more 
than  my  afflictions.'  I  asked  him  what  he- 
was  troubled  about  He  replied:  'If  J.  P. 
Jackson  and  Forest  Barnes  don't  quit  har- 
rasslng  and  tormenting  me  about  my  will,  I 
shall  lay  it  in  the  fire  and  burn  it  up,  and* 
what  is  left  after  my  death  can  be  divided: 
by  law.'" 

The  caveators  introduced  a  witness,  Rena 
Jackson,  a  granddaughter  of  the  testator, 
who  testified  to  declarations  of  the  testator, 
which  were  made  after  the  execution  of  the 
paper,  tending  to  show  that  it  had  been  pro- 
cured by  undue  influence.  This  witness  was- 
a  devisee  under  the  will  to  which  the  ca- 
veat was  filed,  and  it  is  admitted  that  she 
will  receive  less  as  an  heir,  if  the  will  is 
set  aside,  than  she  would  if  it  is  sustained. 
It  also  appears  that  the  testator  had  made 
a  prior  will,  and  if  the  caveators  succeed' 
in  this  case  that  will  would  be  unrevoked, 
if  it  had  not  been  canceled.  We  Infer  from 
the  admission  and  the  facts  stated  in  the 
case  that  it  was  canceled  or  destroyed.  It 
does  not  appear  that  she  was  a  beneficiary 
under  that  will.  The  court  excluded  the 
testimony  of  Rena  Jackson,  and  charged  the 
jury  that  there  was  no  evidence  of  undue 
influence,  and  that  they  should  answer  the 
second  issue,  "No."  The  caveators  except- 
ed and  appealed. 

R.  L.  Godwin,  E.  F.  Young,  and  N.  A,. 
Townsend,  for  appellants.  Douglass  &  Ly- 
on and  J.  O.  Clifford,  for  appellees. 

WALKER,  J.  [1]  The  ruling  of  the  court, 
by  which  the  testimony  of  Rena  Jackson- 
was  excluded,  was  erroneous.  Her  inter- 
ests will  be  adversely  affected  by  the  re- 
sult of  this  proceeding,  if  the  will  is  set 
aside.  She  testified  against  her  own  in- 
terest; and  in  the  case  of  In  re  Worth's* 
Will,  129  N.  C.  228,  39  S.  E.  966,  it  was  held" 
that,  by  reason  thereof,  she  is  not  disquali- 
fied by  Revisal,  f  1631  (Code,  $  590)  to  tes- 
tify, as  the  prohibition  of  the  statute  only 
extends  to  those  cases  in  which  the  witness 
testifies  in  her  own  behalf  or  interest,  which 
clause  was  not  in  the  original  section  843- 
of  the  Code  of  Civil  Procedure,  but  is  in 
the  Code,  §  590,  and  Revisal,  f  1631.  The 
case,  therefore,  in  this  respect,  is  not  gov- 
erned by  Linebarger  v.  Llnebarger,  148  N. 
C.  229,  55  S.  B.  709,  10  Ann.  Cas.  596,  and 
Hathaway  v.  Hathaway,  91  N.  O.  139.  In 
those  cases,  it  was  held  that  it  was  in- 
competent to  prove  by  an  Interested  par- 
ty, under  Code,  $  590  (Revisal,  $  1631),  dec- 
larations of  the  testator  made  after  the 
execution  of  the  paper,  for  the  purpose  of 
showing  that  it  was  obtained  by  fraud  or 
undue  influence. 

[2]  It  was  not  decided  whether  evidence 
from  a  competent  witness  would  be  admhv 
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sible  to  show  such  declarations,  though  it 
was  held,  in  the  Linebarger  Case,  that  prior 
or  contemporaneous  declarations,  proven  by 
such  a  witness,  would  be  admissible.  But 
such  declarations — that  is,  those  subsequent 
to  the  execution  of  the  will — were  held  to 
be  competent  in  Howell  v.  Barden,  14  N.  C. 
442,  in  able  and  exhaustive  opinions  by 
Chief  Justice  Henderson  and  Judge  Ruffin, 
and  the  decision  was  approved  in  Simms  v. 
Simms,  27  N.  G.  684.  In  the  last  case,  Chief 
Justice  Ruffin  said:  "It  must,  of  necessity, 
in  every  case  be  inquired  whether  the  pa- 
per be  the  will  of  the  party  deceased; 
whether  he  had  capacity  to  make  a  will, 
and  meant  to  dispose  of  his  estate  by  the 
particular  script  propounded.  Such  is  the 
law  even  as  to  attested  wills;  for  it  is 
competent  to  show,  by  subsequent  declara- 
tions of  the  supposed  testator,  that  he  nev- 
er assented  to  the  instrument  as  his  will, 
but  that  it  was  obtained  by  duress  or 
fraud."  The  Howell  Case  holds  it  to  be 
competent  to  show,  by  subsequent  declara- 
tions of  the  testator,  that  he  did  not.  have 
a  disposing  mind  or  a  free-  will,  as  that  the 
will  was  obtained  by  "fraud,  duress,  or  un- 
due influence*';  in  other  words,  that  his 
free  agency  was  destroyed.  When  the  wit- 
ness, by  whom  it  is  proposed  to  prove  the 
declarations,  has  an  adverse  interest  to  be 
subserved,  it  is  not  material  to  inquire  as 
to  the  extent  of  that  interest  Campbell  v. 
Everbart,  139  N.  C.  503,  52  8.  E.  201.  But 
Rena  Jackson  testified  against  her  own  in- 
terest, according  to  the  admission.  A  wit- 
ness, though  interested,  may  testify  as  to 
the  state  of  the  testator's  mind,  his  sanity, 
or  even  his  mental  capacity  or  condition, 
and  may  prove  his  acts  and  declarations, 
for  the  purpose  of  showing  the  basis .  of 
his  opinion  in  regard  thereto.  This  was 
expressly  held  in  McLeary  v.  Norment,  84 
N.  C.  235. 

[3]  We  think  the  court  erred  in  charging 
the  Jury  that  there  was  no  evidence  of  un- 
due influence,  even  if  Rena  Jackson's  testi- 
mony is  excluded.  There  was  evidence  that 
the  testator  was  74  years  old,  and  was  sick 
and  very  feeble;  that  those  in  whose  favor 
he  made  the  second  will  were  the  only  per- 
sons present  when  the  will  was  executed, 
except  the  witnesses.  His  wife  was  in  a 
perfectly  helpless  condition.  There  was 
much  evidence  to  show  undue  influence  be- 
sides that  contained  in  the  extracts  we  have 
made  from  the  case;  but  what  there  ap- 
pears is  sufficient,  if  accepted  as  true,  to 
show  his  depressed  mental  condition,  and 
that  he  was  under  some  dominating  influ- 
ence, from  which  he  could  not  rid  himself. 
J.  P.  Jackson  and  Forest  Barnes  were  his 
sons-in-law,  and  he  was  living  with  Jack* 
son;  and  there  is  evidence  tending  to  show 


that  he  was  under  his  controlling  influence 
and  unable  to  resist  it  Jackson  .was  heard 
by  one  of  the  witnesses  to  say  to  him:  "Mr. 
Fowler,  if  I  were  in  your  place,  I  would 
make  my  will  over  again;  it  is  not  like  it 
ought  to  be.  I  would  make  another  and 
tear  that  up."  It  is,  at  least,  probable  that 
this  old  and  feeble  man  was  referring  to. 
Jackson's  power  over  him,  and  his  own 
helplessness  and  abject  submission  to  his 
will  and  dictation,  in  what  he  said  to  the 
witnesses  Will  Smith  and  Edna  Fowler,  and 
other  witnesses  who  testified  to  the  same 
effect  He  said  to  the  witness  David  Greg- 
ory: "I  am  mighty  bad  off.  I  have  done 
something  that  has  hurt  me  to  the  heart 
I  made  my  will,  and  was  forced  to  make 
another;  and  it  Is  wrong."  This  was  dur- 
ing the  week  before  he  died.  We  cannot  re- 
sist the  conclusion  that  there  was  suffi- 
cient evidence  for  the  jury  to  consider  upon 
the  question  of  the  testator's  mental  capac- 
ity, and  also  of  undue  influence,  which  sub- 
jected him,  as  a  helpless  and  unresisting 
victim,  to  the  overmastering  will  of  anoth- 
er. The  cases  of  Linebarger  v.  Linebarger, 
supra,  and  Lee  v.  Williams,  111  N.  C.  200, 
16  S.  E.  175,  relied  on  by  the  learned  judge, 
are  not  authorities  against  our  conclusion. 
There  was  no  such  evidence  In  those  cases 
as  we  have  in  this.  The  facts  disclosed  by 
this  record,  if  found  by  the  jury,  are  clear- 
ly sufficient  to  establish  that  an  undue,  and 
therefore  fraudulent  influence  was  exercis- 
ed over  this  man,  enfeebled  by  old  age  and 
bad  health,  and  without  the  aid  of  those 
who  could  give  him  disinterested  counsel 
and  advice.  Amis  v.  Satterfield,  40  N.  C. 
173;  McRae  v.  Malloy,  93  N.  C.  154.  The 
relation  between  these  parties,  of  control 
on  the  one  hand  and  dependence  on  the  oth- 
er, made  the  task  of  overcoming  and  de- 
stroying his  volition  and  free  agency  an 
easy  one.  The  evidence  was  fit  to  be  sub- 
mitted to  the  jury.  Using  the  language  of 
Judge  Henderson  in  Howell  v.  Barden,  su- 
pra: "It  is  not  for  me  to  say  how  much 
such  evidence  ought  to  weigh,  having,  as  I 
have  elsewhere  observed,  no  weights  and 
measures  for  my  own  mind.  It  must  under 
the  circumstances  of  each  case,  be  left  to  the 
judgment  and  discretion  of  the  jury  as  ra- 
tional men.  If  they  believe  it,  they  will 
give,  it  effect;  if  they  do  not  believe  it, 
of  course,  they  will  pay  no  attention  to  it" 

[4]  It  was  not  necessary  to  submit  the 
second  issue,  as  the  questions  of  mental  ca- 
pacity and  fraud  or  undue  Influence  can  be 
tried  and  determined  under  the  usual  issue 
in  such  cases;  that  is,  the  first  issue  in  this 
case. 

There  was  error  in  the  ruling  and  charge 
of  the  court 

New  trial. 
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(91  S.  C.  26) 
SANDERS  t.  D.  LANDRETH  SEED  GO. 

(Supreme  Court  of  South  Carolina.    March  16, 

1912.) 

1.  Garnishment    (f  95*)— Attachment— Re- 
turn—Falsification. 

Return  of  a  sheriff  on  a  writ  of  attach- 
ment that  defendant  had  no  property  in  the 
county  so  far  as  he  had  been  able  to  find,  while 
'prima  facie  correct,  was  subject  to  falsification 
by  evidence  that  it  was  not  correct,  and  that 
defendant  did  in  fact  have  property  within  the 
county. 

[Ed.   Note.— For  other  cases,   see   garnish- 
ment, Cent.  Dig.  §§  181-188;   Dec  Dig.  |  95.*] 

2.  Attachment    (|  328*)— Retubn— Falsifi- 
cation. 

Where  a  sheriff  having  an  attachment 
against  a  nonresident  served  a  copy  of  the 
summons,  complaint,  affidavit,  and  attachment 
bond  on  the  cashier  of  a  bank,  but  returned  no 
property  found,  such  return  was  falsified  by  an 
affidavit  of  the  cashier  that  such  papers  had 
been  served  on  him  and  a  demand  made  for 
property  of  the  defendant  in  his  hands,  and 
that  at  the  time  of  such  service  and  demand 
the  bank  had  of  defendant's  property  the  sum 
of  $304.56,  which  it  held  subject  to  the  court's 
order. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {§  1170-1173;  Dec.  Dig.  §  32a*] 

8.  Garnishment  (J  96*)— Money— Levy. 

Service  of  summons,  complaint,  affidavit 
for  attachment,  and  attachment  bond  on  the 
cashier  of  the  bank  which  held  money  belong- 
ing to  the  defendant,  and  a  demand  for  a  sur- 
render of  the  fund  to  the  sheriff,  constituted  a 
sufficient  levy  on  the  fund  to  confer  jurisdic- 
tion over  the  same. 

[Ed.  Note.— For  other  cases,  see  Garnish- 
ment, Cent  Dig.  §f  189-195;   Dec.  Dig.  §  96.*] 

4.  Garnishment    (§  97*)— Return— Falsifi- 
cation— Correction. 

Where,  in  an  action  against  a  nonresident 
by  attachment,  the  writ  was  validly  levied  on  a 
sum  of  money  belonging  to  defendant  in  the 
hands  of  a  bank  which  properly  disclosed  the 
same,  but  the  sheriff  returned  the  writ  nulla 
bona,  the  court  properly  allowed  plaintiff  to 
take  the  proper  steps  to  have  the  return  cor- 
rected. 

[Ed.  Note.— For  other  cases,  see  Garnish- 
ment, Cent  Dig.  ft  196-199;  Dec  Dig.  g  97.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;   Geo.  W.  Gage,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Gustave  Sanders  against  the 
D.  Landreth  Seed  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  S.  Tillinghast,  Mordecai  &  Gadsden; 
and  Rutledge  &  Hagood,  for  appellant  W. 
J.  Thomas,  for  respondent 

WOODS,  J.  This  appeal  Is  from  an  or- 
der refusing  to  set  aside  the  alleged  service 
of  a  summons  and  complaint  on  the  defend- 
ant, a  foreign  corporation.  The  service  was 
made  by  publication  and  personal  service 
out  of  the  state,  and  the  appeal  depends  on 
whether  the  attachment  issued  against  the 
property  of  the  defendant  was  illegal  and 
void,  for  without  attachment  a  foreign  cor- 
poration cannot  be  forced  to  submit  to  the 
jurisdiction  of  the  courts  of  the  state.  Eman- 
uel  v.  Ferris,  63   S.  C.  104,  41   S.   E.  20; 


Breon  t.  Miller  Lumber  Co.,  83  S.  C.  221, 
65  S.  a  214,  24  U  R.  A.  (N.  S.)  276,  137 
Am.  St  Rep.  803.  The  writ  of  attachment 
was  Issued  In  the  usual  way  after  due  com- 
pliance with  the  conditions  precedent  re- 
quired by  the  statute.  The  affidavit  upon 
which  it  was  founded  stated,  among  other 
things,  "that  said  defendant  owns  property 
as  said  affiant  Is  Informed  and  verily 
believes  now  in  said  Beaufort  county,  South- 
Carolina,  in  the  way  of  bills  of  lading,  mon- 
eys, and  moneys  due  to  defendant,  and  in? 
the  possession  of  parties  now  in  Beaufort 
county,  which  property,  bills  of  lading  and 
money  this  deponent  is  informed  and  verily 
believes  said  defendant  is  about  to  take  and: 
carry  beyond  the  limits  of  this  state  and 
beyond  the  jurisdiction  of  this  court  with 
the  intention  to  deprive  their  creditors  here 
from  having  said  property  subjected  to 
such  debts  as  may  be  due  by  them  here." 
The  return  of  the  sheriff  was  as  follows: 
"I  hereby  certify  that  on  the  eleventh  day 
of  January,  A.  D.  1911,  at  Beaufort,  South- 
Carolina,  I  served  on  W.  F.  Marscher,  cash- 
ier of  People's  Bank,  the  summons  and  com- 
plaint in  this  action  by  delivering  copies 
thereof  to  him  personally  and  leaving  the 
same  with  hini.  The  defendant  above  named 
is  not  a  resident  of  this  county  or  state, 
and  has  no  property  in  this  county  so  far 
as  I  have  been  able  to  find." 

At  the  hearing  of  the  motion  to  set  aside* 
the  service  of  the  summons  and  complaints 
the  plaintiff  Introduced  an  affidavit  from 
W.  F.  Marscher,  cashier  of  the  People's  Bank, 
to  the  effect  that  the  sheriff  had  served  upon, 
him  not  only  the  summons  and  complaint,, 
but  the  affidavit  and  the  attachment  bond, 
and  demanded  of  him  $304.56  as  the  prop- 
erty of  the  defendant  in  his  hands,  that 
at  the  time  of -the  service  and  demand  he 
had  in  his  hands  money  belonging  to  the 
defendant  collected  on  a  draft  drawn  by 
defendant  and  two  other  drafts  which  he 
subsequently  collected,  and  that  at  the  time 
of  the  hearing  he  held  money  of  the  de- 
fendant to  the  amount  of  $304.56,  subject 
to  the  order  of  the  court  To  this  affidavit 
there  was  no  response  on  the  part  of  the 
defendant 

[1]  The  return  of  the  sheriff  that  the  de- 
fendant had  no  property  subject  to  attach- 
ment In  this  state  was  prima  fade  correct 
but  the  presumption  was  subject  to  rebut- 
tal by  evidence  that  the  return  was  not 
correct    Genobles  v.  West,  23  S.  C.  154. 

[2]  The  affidavit  of  Marscher  showed,  not 
only  that  the  defendant  did  have  property 
in  the  form  of  money  In  this  state  and  in 
the  hands  of  the  deponent,  and  that  the 
sheriff  had  served  papers  on  him  as  the 
custodian  of  the  property,  which  gave  him 
full  notice  of  the  attachment  but  it  showed,, 
further,  that  the  sheriff  had  actually  de- 
manded that  he  surrender  the  money  te 
him.     On   this   showing   the   circuit   judge 
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-with  good  reason  found  as  a  conclusion 
-of  fact  that  the  defendant  did  have  money 
In  the  state  In  the  hands  of  the  cashier  of 
the  People's  Bank. 

[3]  That  being  so,  notice  by  the  sheriff 
to  the  cashier  of  the  attachment,  and  de- 
mand for  the  money  to  be  paid  thereon,  was 
a  sufficient  service  of  the  attachment  The 
statute  does  not  require  that  the  warrant 
of  attachment  shall  be  served  on  the  person 
in  whose  hands  personal  property  of  the 
defendant  may  be  found.  Grollman  v.  Lip- 
sitz,  43  S.  0.  329,  21  S.  B.  272.  It  Is  suf- 
ficient if  he  give  such  person  notice  of  the 
attachment,  and  demand  the  surrender  of 
the  property. 

[4]  The  circuit  judge  thereupon  properly 
refused  the  motion  to  set  aside  the  service 
of  the  summons  and  complaint,  made  on  the 
.ground  that  the  court  had  not  acquired  ju- 
risdiction by  attachment  or  otherwise,  and 
properly  allowed  the  plaintiff  to  take  prop- 
er steps  to  have  the  irregular  and  incorrect 
•return  of  the  sheriff  corrected. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARY,  C.  J„  and  HYDRICK,  J„  concur. 


(91   S.  C.  59) 

CLINKSCALES  v.  CLINKSCALES  et  aL 

(Supreme  Court  of  South  Carolina.    March  22, 

1912.) 

•Deeds  (8  124*)  —  Construction  —  Estate 
Conveyed. 

A  grantor  executed  a  deed  to  his  daughter, 
.providing  that  she  was  to  have  and  hold  the 
.premises  described  unto  herself  and  her  heirs 
forever,  free  from  control  and  liability  of  any 
liusband  she  might  have,  reserving,  however,  to 
the  grantor  and  his  widow  the  use  of  the 
premises  for  their  lives  and  the  life  of  the  sur- 
vivor, and.  should  the  grantee  die  without  bodi- 
ly heirs,  then  the  premises  to  be  divided  equal- 
ly between  her  brothers  and  sisters,  and,  if  any 
one  or  more  of  the  brothers  or  sisters  died  be- 
fore the  grantee's  death,  then  the  bodily  heirs 
of  the  deceased  brother  or  brothers  or  sister 
should  share  the  portion  of  the  deceased  par- 
ent. Held,  that  the  deed  conveyed  a  fee  simple 
absolute  to  the  grantee,  subject  to  the  reserva- 
tion to  the  grantor  and  his  wife,  and  not  a  de- 
feasible or  conditional  fee. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent  Dig.  ft§  344-355,  416-435;    Dec  Dig.  | 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  George  W.  Gage, 
Judge. 

"To  be  officially  reported." 

Action  by  Isabella  Essa  Cllnkscales 
against  John  William  Cllnkscales  and  oth- 
ers. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Bonbam,  Watklns  &  Allen,  for  appellants. 
Boggs  &  Dickson,  for  respondent 

WOODS,  J.  This  appeal  depends  on  the 
construction  of  the  following  language  con- 
tained in  a  deed  of  conveyance  from  Reuben 


f  Cllnkscales  to  his  daughter,  Isabella  Bssa 
Cllnkscales:  "To  have  and  to  hold,  all  and 
singular  the  said  premises  before  mentioned 
unto  the  said  Isabella  Cllnkscales  and  her 
heirs  forever,  free  from  the  control  and 
liability  of  any  husband  she  may  have,  re- 
serving to  myself  and  my  wife,  Isabel  B. 
Cllnkscales,  the  use  and  proceeds  of  all  the 
crops,  or  income  of  whatever  kind  or  de- 
scription whatsoever,  and  should  I  die  be- 
fore my  wife,  I.  E.  Cllnkscales,  then  she  is 
to  have  the  use  and  possession  of  the  prem- 
ises before  mentioned  for  her  maintenance 
and  support  during  her  lifetime,  and  at  her 
death  the  said  Isabel  E.  Cllnkscales  is  to 
have,  hold  and  forever  thereafter  occupy, 
possess  and  enjoy  all  and  singular  the  said 
premises  to  her  bodily  heirs,  to  her  and 
their  only  proper  use,  behoof  and  benefit 
forever,  and  should  the  said  Isabel  E.  Cllnk- 
scales die  without  bodily  heirs,  then  the 
above  described  premises  is  to  be  divided 
equally  between  her  brothers  and  sisters, 
and  should  any  one  or  more  of  her  brothers 
or  sisters  die  before  her  death,  then  the 
bodily  heirs  of  the  deceased  brother  or 
brothers  or  sister  shall  share  the  portion 
of  the  deceased  parent." 

The  question  is  whether,  subject  to  the 
reservation  of  the  use  of  the  land  to  the 
grantor  and  his  wife,  the  daughter,  Isabella, 

>  took  a  fee  simple  absolute,  or  a  fee  simple 
defeasible  on  her  death  without  bodily  heirs, 
or  a  fee  conditional.  We  agree  with  the 
circuit  judge  that  it  is  settled  by  authority 
that  Isabella  took  a '  fee  simple  absolute. 
Edwards  v.  Edwards,  2  Strob.  Eq.  101;  Allen 
v.  Fogler,  &  Rich.  54;  Ex  parte  Town,  17 
S.  C.  536;  Glenn  v.  Jamison,  48  S.  0.  316, 
26  S.  E.  677;  Chavis  v.  Chavis,  57  8.  C.  173, 
35  S.  E.  507. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  be  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  J.,  concur. 


(91  S.  C.  127) 

WATSON  v.   ATLANTIC   COAST  LINE 

R.CO. 

(Supreme  Court  of  South  Carolina.    March  26, 

1912.) 

Master  and  Servant  (f  201*)  —  Injuby  to 
Servant  —  Master's  Liability  —  Negli- 
gence of  Fellow  Servant. 

An  employe  was  entitled  to  recover  for  an 
injury  caused  by  negligence  of  his  employer  in 
providing  a  detective  angle  cock  on  the  air 
brake  hose  of  an  engine  about  which  he  work- 
ed, although  the  negligence  of  the  engineer  in 
moving  the  train  while  he  was  between  the 
cars  was  also  a  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  515-534;  Dec.  Dig.  f 
201.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  R.  W.  Memminger, 
Judge. 

'To  be  officially  reported." 


**r 
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Action  by  Moses  Watson  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Moss  &  Lide  and  Henry  E.  Davis,  for  ap- 
pellant.   Adam  H.  Moss,  for  respondent 

WOODS,  J.  The  plaintiff,  having  been 
caught  between  two  cars  and  injured,  while 
in  the  employment  of  the  defendant  as  a 
brakeman,  recovered  judgment  for  $600  on  a 
complaint  alleging  that  his  injuries  were  due 
to  the  negligence  of  the  defendant  in  provid- 
ing for  his  use  an  unsafe  angle  cock  on  the 
hose  of  an  air  brake.  The  sole  question 
made  by  the  appeal  Is  whether  the  circuit 
judge  should  have  ordered  a  nonsuit  or  di- 
rected a  verdict,  on  the  ground  that  there 
was  no  evidence  of  actionable  negligence  on 
the  part  of  the  defendant. 

The  plaintiff  testified,  in  substance,  that 
he  was  ordered  by  the  conductor  of  the 
freight  train  to  which  he  was  attached  to 
cut  off  one  car  on  the  side  track  at  Vance 
Station;  that  when  the  engineer  had  stopped 
the  train  on  signal  he  went  between  the  cars 
to  cut  off  the  rear  car  according  to  his  or- 
der; that  the  angle  cock  of  the  air  hose  was 
defective,  and  so  unusually  hard  to  work 
that  he  was  unable  to  break  it;  and  that  the 
delay  consequent  upon  his  effort  to  break  the 
connection  prevented  him  from  getting  out 
before  the  engineer  moved  the  train  and 
caught  him  between  the  cars. 

This  testimony  was  equivalent  to  the  wit- 
ness saying  that  before  the  accident  the  an- 
gle cock  had  been  fastened  too  tight  for  ordi- 
nary and  safe  use;  and  it  is  this  that  dif- 
ferentiates the  case  from  the  case  of  Green 
v.  Sou.  Ry.,  72  S.  C.  398,  52  S.  E.  45,  relied 
on  by  appellant's  counsel.  In  that  case,  the 
engine  had  worked  perfectly  under  the  hand 
of  the  plaintiff  an  hour  before  the  accident, 
and  there  was  not  a  particle  of  evidence  of 
any  specific  defect  The  plaintiff  testified 
that  he  did  not  know  what  caused  the  acci- 
dent of  the  engine  moving  into  an  open  turn- 
table, when  he  intended  it  to  move  the  other 
way,  and  that  it  might  have  been  due  to  any 
one  of  five  causes  which  he  named ;  but  there 
was  no  evidence  whatever  that  any  of  these 
causes  existed.  Under  these  facts,  the  court 
held:  "The  cause  of  the  accident  is  purely 
conjectural.  There  is  no  more  reason  to  sup- 
pose it  was  due  to  a  defect  in  the  machine 
than  to  an  unconscious  error  of  the  plaintiff 
in  its  operation,  or  to  some  other  undiscov- 
erable  cause  for  which  neither  party  was  re- 
sponsible. "  Here,  on  the  contrary,  the  plain- 
tiff testified  to  a  specific  defect  existing  be- 
fore the  accident,  namely,  that  the  angle 
cock  was  fastened  too  tight  for  ordinary  and 
safe  use. 

The  inference  to  be  drawn  from  plaintiff's 
testimony,  If  true,  is  that  his  injury  was 
caused  by  the  negligence  of  the  defendant  In 


providing  a  defective  angle  cock  on  its  air 
hose,  together  with  the  negligence  of  the  en- 
gineer in  moving  the  train  while  the  defend- 
ant was  between  the  cars.  But  it  would  not 
defeat  the  action  that  the  negligence  of  a 
fellow  servant  was  one  of  the  proximate 
causes  of  the  injury,  if  that  negligence  was 
combined  with  the  negligence  of  the  master, 
another  proximate  cause.  Pinckney  v.  A.  C 
■L.  Ry.  Co.,  89  8.  C.  525,  72  S.  B.  394. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed 

GARY,  C.  J.,  and  HTDRICK,  J.,  concur. 


(91  S.  C.  71> 
WILCOX  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  23,- 

1912,) 

1.  Appeal  and  Brrob  (J  889*) —Review- 
Exceptions— Decision. 

Const,  art  5,  §  8,  providing  that  every 
point  made  and  distinctly  stated  in  a  cause  and 
fairly  arising  on  the  record  shall  be  considered 
and  decided,  does  not  prevent  the  appellant 
from  abandoning  an  exception,  nor  from  group- 
ing similar  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2915,  3279-3300;  Dec. 
Dig.  §  839.*] 

2.  Cabeiebs  (I  278*)  —  Passengers  —  Misin- 
formation—Ticket Collector— Authority 
—Question  for  Jury. 

Where,  in  an  action  for  damages  to  a  pas- 
senger by  misinformation,  given  by  defendant's 
ticket  collector,  the  conductor  and  collector  had 
testified  that  it  was  their  duty  to  give  correct 
information  to  passengers  when  requested,  the 
court  could  not  say,  as  a  matter  of  law,  that 
the  ticket  collector  was  not  acting  within  the 
scope  of  his  authority  when  he  undertook  to 
give  plaintiff  the  information  in  question. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  §§  1080,  1081;  Dec.  Dig.  5  278.*] 

3.  Carriers  (§  278*)—  Punitive  Damages- 
Inadvertence  —  Recklessness  —  Ques- 
tion fob  Jury. 

In  an  action  for  damages  to  a  passenger 
by  misinformation  as  to  the  running  of  another 
train,  given  by  defendant's  ticket  collector, 
whether  the  mistake  was  due  to  mere  inadvert- 
ence, or  was  a  reckless  and  wanton  disregard 
of  plaintiffs  rights,  so  as  to  authorize  the  im- 
position of  punitive  damages,  held  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |§  1080,  1081;   Dec  Dig.  §  278.*] 

4.  Carriers  (§264*)  —Passengers  —  Misin- 
formation—Knowledge. 

Where  a  carrier's  ticket  collector  gave 
plaintiff  misinformation  as  to  the  running  of 
a  later  train,  plaintiff  was  not  chargeable  with 
knowledge  that  the  information  was  not  correct, 
because  the  fact  that  the  later  train  had  been 
taken  off  was  so  widely  known  that  every  pas- 
senger should  have  had  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Carriers,. 
Cent  Dig.  §§  1037-1039;  Dec  Dig.  f  264.*] 

5.  Damages  (f  215*)— Instructions. 

In  an  action  for  delay  of  a  passenger  by 
misinformation,  given  by  defendant's  ticket  col- 
lector, the  court  fully  charged  as  to  the  differ- 
ence between  actual  damages  for  mere  negli- 
gence and  punitive  damages  for  willfulness,  and 
then  instructed  that  in  assessing  punitive  dam- 
ages the  jury  might  take  into  consideration  in- 
convenience, annoyance,  delay,  and  humiliation 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rop'r  Indexes 
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-caused  plaintiff  by  any  alleged  and  proved  un- 
lawful act  of  the  defendant  Held,  that  such 
instruction  was  not  misleading  as  inducing  the 
jury  to  allow  punitive  damages  for  mere  negli- 
gence, which  was  unlawful,  as  well  as  for  reck- 
less, wanton,  and  willful  conduct. 

[Ed.  Note.— For  other  cases,  see  Damages, 
•Cent  Dig.  |f  543-M7;   Dec.  Dig.  ft  215.*] 

-6.  Tbial  (§  193*)  —  Instructions  —  Opinion 

of  Judge. 

Where,  in  an  action  for  damages  to  a  pas- 
senger by  misinformation,  given  by  defendant's 
ticket  collector,  there  was  evidence  that  the  in- 
formation was  recklessly  and  willfully  given, 
-an  instruction  that  the  jury  might  infer  will- 
fulness or  wantonness  from  the  facts  in  the 
-case,  and  impose  punitive  damages,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f§  436-438;  Dec  Dig.  5  193.*] 

7.  Damages  (|  215*)— Punitive  Damages  — 

Instructions. 

An  instruction  that  the  jury  has  discretion 
-in  fixing  the  amount  which  shall  be  awarded  by 
way  of  exemplary  damages,  but  that  it  is  not 
in  their  discretion  to  refuse  to  award  any  ex- 
emplary damages  where  a  case  is  made  which, 
in  law,  justifies  such  damages,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  543-547;  Dec.  Dig.  $  215.*] 

&  Cabriebs  ({  264*)— Servants  — Misinfob- 
mation. 

Where  a  conductor  or  person  in  charge  of 
-a  carrier's  train  gives  wrong  information  to  a 
passenger,  on  which  the  passenger  honestly 
acts,  and  the  giving  of  such  information  is 
careless  and  negligent,  and  is  the  direct  and 
proximate  cause  of  an  injury  to  the  passenger, 
then  he  is  entitled  to  recover  such  actual  dam- 
ages as  he  has  sustained  proportionate  to  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1037-1039;   Dec.  Dig.  5  264.*] 

9.  Carriers  (§  278*)  —  Transportation  of 
Passengers— Misinformation— Damages. 
Where  a  passenger  was  caused  to  leave 
the  train  by  misinformation  of  the  carrier's 
ticket  collector  that  he  might  take  a  later  train 
and  reach  his  destination  in  time  to  keep  an 
appointment  the  next  day,  when  in  fact  the 
later  train  had  been  abandoned,  he  was  not 
•barred  from  recovering  damages,  because  he 
might  have  taken  another  route  and  reached 
his  destination  in  time  for  his  appointment,  as 
a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1080,  1081;  Dec.  Dig.  5  278.*] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  R,  C.  Watts,  Judge. 

Action  by  J.  P.  Wilcox  against  the  South- 
-ern  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Sanders  &  De  Pass,  for  appellant  J.  G. 
Hughes,  for  respondent 


FRASER,  J.  This  is  an  action  by  the 
plaintiff  respondent  against  the  defendant 
appellant  for  damages  arising  out  of  alleged 
misinformation  given  to  the  plaintiff  by  the 
agent  of  the  defendant 

The  plaintiff,  being  in  the  city  of  Colum- 
bia, S.  C,  purchased  of  the  agent  of  the 
defendant  a  ticket  from  Columbia,  S.  C, 
to  Atlanta,  Ga.,  over  defendant's  road  by 
Spartanburg.     The  plaintiff  claims  that  on 


the  way  between  Columbia  and  Spartanburg, 
and  before  he  reached  Union,  S.  C,  he  learn- 
ed that  he  would  have  to  wait  In  Spartan- 
burg seven  hours;  that  he  Inquired  of  the 
ticket  collector  of  the  defendant  on  the  train 
if  he  could  stop  at  Union  and  take  a  later 
train  on  defendant's  road  that  would  allow 
him  to  catch  the  train  from  Spartanburg  to 
Atlanta;  that  the  ticket  collector  was  the 
only  agent  of  defendant  he  saw  on  the  train, 
and  the  ticket  collector  told  him  there  was 
a  later  train,  by  which  he  could  catch  the 
train  from  Spartanburg  to  Atlanta;  that 
he  explained  to  the  ticket  collector  that  it 
was  necessary  for  him  to  catch  the  Atlanta 
train  that  night;  that  the  ticket  collector 
had  already  "punched  the  ticket  to  Spar- 
tanburg," but  took  it  back  and  made  an 
entry  on  it  to  indicate  that  it  had'  been  used 
only  to  Union,  and  returned  it  to  the  plain- 
tiff ;  that,  relying  upon  the  information  that 
he  had  received  from  the  ticket  collector, 
he  left  the  train  at  Union;  that  later  in 
the  day  he  found  that  there  was  no  train 
until  the  next  day,  and  he  did  not  get  to 
Atlanta  until  too  late  to  transact  his  busi- 
ness, and  thereby  lost  the  sale  of  goods  and 
his  profits  thereon,  was  put  to  expense  oc- 
casioned by  his  delay  in  Union,  etc. 

The  defendant  admitted  that  the  plaintiff 
was  a  passenger  on  said  train,  and  that  he 
disembarked  from  said  train  at  Union,  but 
denies  that  the  plaintiff  was  damaged,  or 
that  he  was  misinformed  by  the  ticket  col- 
lector. The  defendant  contends  that  the 
ticket  collector  had  no  authority  to  fur- 
nish any  information  as  to  the  running  of 
trains;  that  his  sole  business  was  to  take 
up  the  tickets;  that  the  plaintiff  could  eas- 
ily have  obtained  the  information  from  its 
agent  in  Columbia,  or  from  printed  folders, 
or  the  State  newspaper,  in  which  the  run- 
ning of  its  trains  was  published ; .  that  the 
plaintiff  was  careless  and  negligent  in  not 
procuring  necessary  Information  before  dis- 
embarking at  Union,  and  it  was  his  duty 
to  minimize  his  damage,  and  he  could  have 
done  so  by  taking  a  train  on  the  Seaboard 
Air  Line  Railroad,  which  would  have  en- 
abled him  to  get  to  Atlanta  in  time  to  meet 
his  appointments,  If  he  had  any.  The  de- 
fendant further  claims  that  the  plaintiff  pur- 
chased an  interstate  ticket,  and  by  the  rules 
of  the  Interstate  Commerce  Commission,  no 
stop-over  was  allowed,  except  for  sickness! 

[1]  There  are  13  exceptions  and  many  sub- 
divisions. The  Constitution  (article  5,  f  8) 
provides:  "That  every  point  made  and  dis- 
tinctly stated  in  the  cause  and  fairly  aris- 
ing upon  the  record  of  the  case,  shall  be 
considered  and  decided."  This  does  not 
prevent  an  appellant  from  abandoning  an 
exception,  nor  the  grouping  of  similar  ex- 
ceptions. This  practice  of  grouping  excep- 
tions Is  to  be  commended.  It  enables  the 
court  to  decide  principles  of  law  for  the 
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guidance  of  people  In  future  transactions. 
In  the  argument*  the  appellant  has  made 
7  groups,  and  we  will  adopt  his  grouping. 

[2]  1.  Appellant  complains  that  his  honor 
erred  in  allowing  the  plaintiff  to  Introduce 
evidence  tending  to  prove  a  promise  or 
statement  on  the  part  of  the  ticket  collect- 
or, to  the  effect  that  the  plaintiff  would 
be  allowed  to  stop  over  and  take  a  later 
train  on  the  same  day  in  time  to  make  his 
connection  in  Spartanburg  that  night;  the 
objection  being:  (a)  That  plaintiff  was  trav- 
eling on  an  interstate  ticket  The  question 
as  to  plaintiffs  right  under  an  Interstate 
ticket  does  not  arise  in  this  case.  If  the 
plaintiff  had  undertaken  to  use  that  ticket 
between  Union  and  Spartanburg,  and  it  had 
been  refused,  then  the  question  would  have 
arisen ;  but  plaintiff  did  not  attempt  to  use  the 
ticket,  and  the  effect  of  a  stop-over  Is  not 
germane  to  the  issue  here,  (b)  Plaintiff  ob- 
jects further  to  the  conversation  with  the 
ticket  collector,  on  the  ground  that  the  ticket 
collector's  duties  and  agency  were  confined 
to  collecting  fares  of  passengers  on  this 
particular  train,  and  he  had  no  authority 
to  make  statements  in  reference  to  the  run- 
ning of  other  trains,  and  seems  to  further 
limit  the  collector's  right  to  furnish  infor- 
mation as  to  trains  that  do  run,  and  not 
to  trains  that  do  not  run. 

In  the  case  of  Ford  v.  Railroad,  75  S.  C. 
289,  290,  55  S.  E.  448,  the  court  held  the 
railroad  company  responsible  for  misinfor- 
mation, even  though  it  was  given  by  the 
flagman.  In  the  case  now  before  us,  the 
evidence  shows  the  following:  "Q.  And  it 
is  a  matter  of  duty  to  give — ?  A.  We  would 
naturally  do  that ;  give  the  information.  We 
would  not  give  the  erroneous  Information. 
Q.  Is  It  your  duty  to  give  the  informa- 
tion when  asked,  though?  A.  Tes,  sir;  cor- 
rect information."  This  was  the  testimony 
of  the  defendant's  witness  and  the  conduc- 
tor in  charge  of  the  train.  In  the  examina- 
tion of  Mr.  Bryan,  the  ticket  collector,  when 
he  was  examined  on  the  same  subject,  said, 
in  reply  to  the  question,  "Q.  It  was  your 
duty  to  do  it?  A.  Yes,  sir."  In  view  of 
this  case  and  this  testimony,  this  court  can- 
not say,  as  a  matter  of  law,  that  the  ticket 
collector  was  not  acting  within  the  scope 
of  his  authority  when  he  undertook  to  give 
the  information.    This  group  Is  overruled. 

[3]  2.  The  second  statement  of  error  is 
that  his  honor  ought  to  have  directed  the 
verdict  to  be  rendered  In  favor  of  defend- 
ant on  the  question  of  punitive  damages, 
and  not  have  submitted  this  question  to  the 
jury.  We  cannot  see  that  his  honor  was 
in  error  here.  Whether  this  Information 
was  mere  inadvertence,  or  a  reckless,  wan- 
ton disregard  of  the  plaintiff's  rights,  was 
a  question  for  the  jury,  and  his  honor,  the 
presiding  judge,  had  no  right  to  take  that 
question  from  the  jury. 

[4]  The   appellant   thinks   that   the   fact 


that  the  later  train  had  been  taken  off  was* 
so  widely  known  that  every  passenger  ought 
to  have  known  it  If  the  passenger  ought 
to  have  known  it,  certainly  the  ticket  col- 
lector ought  to  have  known  It  Now,  wheth- 
er the  plaintiff  asked  the  question  or  no, 
whether  the  ticket  collector  answered  reck- 
lessly and  wantonly,  or  because  he  did  not 
hear  or  understand  the  question,  were  ques- 
tions for  the  jury,  and  his  honor  had  no 
right  to  take  the  question  from  them.  Con- 
duct may  be  so  reckless  that  a  jury  may  be 
warranted  In  saying  that  it  was  a  willful 
disregard  of  duty,  and  these  facts  were  for 
the  jury,  and  not  for  the  court 
[5]  3.  The  appellant  complains: 
"His  honor,  it  is  respectfully  submitted,, 
erred  In  his  charge  in  the  following  partic- 
ulars : 

"(a)  In  instructing  the  jury,  at  the  re* 
quest  of  the  plaintiff,  as  follows:  '(14)  Id 
assessing  punitive  damages,  the  jury  may 
take  into  consideration  inconvenience,  an- 
noyance, delay,  and  humiliation  caused  plain- 
tiff by  any  alleged  and  proved  unlawful  act 
of  the  defendant'" 

The  error  complained  of  is  In  the  use  of 
the  term  "any  alleged  and  proved  unlawful 
act  of  the  defendant,"  thereby  allowing  the 
plaintiff  to  recover  punitive  damages  for 
mere  negligence,  which  was  unlawful,  as 
well  as  for  reckless,  wanton,  and  willful 
conduct  This  Instruction  was  commenced 
with  the  words  "in  assessing  punitive  dam- 
ages," and  simply  told  the  jury  the  ele- 
ments which  went  to  make  up  punitive  dam- 
ages. His  honor  had  already  fully  Instruct* 
ed  the  jury  as  to  the  difference  between  ac- 
tual damages  for  mere  negligence  and  puni- 
tive damages  for  willfulness.  The  charge* 
was  remarkably  strong  and  clear.  The  lan- 
guage is  as  follows:  "If  the  ticket  collector 
or  conductor  intentionally  and  knowingly,, 
or  maliciously  or  willfully,  misinformed  him, 
and  it  was  a  willful,  Intentional,  malicious 
act  on  their  part  and  did  advertently  and 
intentionally  give  him  the  wrong  Informa- 
tion, in  order  to  "embarrass  him,  then,  un- 
der circumstances  of  that  sort,  If  you  think 
that  he  was  damaged,  and  It  was  a  will- 
ful, high-handed,  outrageous,  Intentional  in- 
vasion of  his  right  and  they  intentionally 
and  knowingly  misled  him,  and  they  did 
It  on  purpose,  and  advertently  did  it  then, 
under  circumstances  of  that  sort  he  would 
be  entitled  to  recover,  not  only  such  actual 
damages  as  he  sustained,  but  such  damages 
in  the  way  of  punishment  as  you  see  fit  to 
award  him  under  all  the  testimony  In  the 
case."  His  honor  had  also  told  the  jury: 
"If,  however,  the  agent  of  the  defendant 
company  carelessly  and  negligently  misin- 
formed him  and  told  him  there  was  another 
train  coming,  and  he  acted  on  that  and 
that  was  the  direct  proximate  cause  of  any 
actual  damage  to  him  in  his  purse,  then, 
under  circumstances  of  that  sort  he  would 
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be  entitled  to  recover  any  actual  damages 
be  sustained  proportionate  to  the  Injuries 
sustained."  It  is  hard  to  see  how  the  Jury 
could  have  been  misled  by  the  charge,  which 
was  intended  merely  to  set  out  the  elements 
of  punitive  damages. 

[8]  (b)  Appellant  complains  that  his  hon- 
or also  erred  In  charging  the  plaintiff's  tenth 
request,  to  wit:  "The  Jury  may  infer  will- 
fulness or  wantonness  from  the  facts  in  the 
case." 

This  point  is  settled  by  what  we  have 
said  before.  If  there  were  facts  from  which 
the  Jury  might  infer  willfulness  or  wanton- 
ness, there  was  no  error  In  the  charge.  If 
the  Jury  may,  then  they  may  not,  and  this 
does  not  indicate  any  opinion.  This  sub- 
division is  overruled. 

The  appellant  further  complains: 

"(c)  His  honor  erred  In  charging  plaintiff's 
twelfth  request,  to  wit:  '(12)  If  a  conduc- 
tor or  other  agent  of  a  railroad  company 
gives  a  passenger  information  as  to  his 
journey  and  connections,  it  is  his  duty  to 
give  correct  Information;  and  if  the  Jury 
finds  that  the  passenger  was  misled  through 
Information  negligently,  carelessly,  or  reck- 
lessly given  by  such  agent  of  the  railroad 
company,  then  the  railroad  company  is  lia- 
ble, and  the  jury  may  award  both  actual 
and  punitive  damages,  not  exceeding  the 
sum  sued  for.' " 

This  question  has  already  been  settled 
above  by  reference  to  the  testimony  and 
the  Ford  Case.  Besides,  his  honor  modified 
the  request  as  follows:  "I  charge  you  that 
with  this  modification  they  can  award  ac- 
tual damages,  where  the  proof  makes  out  a 
case  of  actual  damages,  and,  In  addition, 
they  can  award  punitive  damages  where  the 
facts  make  out  such  a  case,  showing  a  will- 
ful, wanton,  and  high-handed  invasion  of 
the  plaintiff's  rights,  and  such  a  case  as, 
under  the  law  as  I  have  given  it  to  you, 
the  plaintiff  would  be  entitled  to  punitive 
damages." 

[7]  4.  Appellant  complains :  v  "But,  in  any 
event,  we  submit  his  honor  erred  in  charg- 
ing the  plaintiffs  fifth  request,  to  wit:  '(5) 
The  jury  has  a  discretion  in  fixing  the 
amount  which  shall  be  awarded  by  way  of 
exemplary  damages,  but  It  Is  not  within 
their  discretion  to  refuse  to  award  any  ex- 
emplary damages  where  a  case  Is  made 
which,  In  law,  Justified  such  damages.' " 

Appellant  complains  that  his  honor  ought 
to  have  said  "might  award,"  and  that  it  was 
in  the  discretion  of  the  Jury,  even  though 
willfulness,  wantonness,  and  Intentional 
jrrong  were  proved,  not  to  give  punitive  dam- 
ages. This  question  is  settled  in  this  state 
in  the  case  of  Dagnall  v.  Southern  Railway, 
69  S.  C.  116,  48  S.  B.  97,  where  the  court 
reaffirms  the  case  of  Griffin  v.  Southern 
Railway,  in  65  S.  C.  127,  43  S.  B.  447,  and 
says,  speaking  by  Mr.  Justice  Gary:  "The 
plaintiff  is  as  much  entitled  to  the  damages 


arising  from  an  act  of  intentional  wrong 
as  those  growing  out  of  negligence."  This 
subdivision  is  overruled. 

[8]  5.  Appellant  says:  'The  point  raised 
by  our  seventh  exception  has  already  been 
fully  discussed  under  our  second  proposi- 
tion. We  respectfully  ask  the  court's  at- 
tention to  that  portion  of  appellant's  argu- 
ment" 

The  remarks  of  the  presiding  judge  fully  . 
cover  the  point,  and  we  quote  the  request 
to  charge  and  his  honor's  remarks :  "(7)  If 
a  railway  company  does  publish  Its  sched- 
ules, giving  the  time  for  the  departure  and 
arrival  of  Its  trains,  then,  If  a  passenger 
Intending  to  go  from  one  point  to  another 
does  enter  into  a  contract  with1  such  rail- 
way company  to  be  carried  as  a  passenger 
and  purchases  a  ticket,  and  enters  Into  a 
contract  with  the  railway  company  for  a 
continuous  Journey  from  one  point  to  an- 
other, and  gets  on  a  train  which  would  car- 
ry him  to  his  destination,  then,  if  the  evi- 
dence shows  that  there  was  no  other  train 
scheduled  to  leave  such  point  on  the  same 
day,  I  charge  and  Instruct  you  that  a  mere 
conductor  has  no  authority,  after  such  jour- 
ney is  commenced,  to  enter  into  a  contract 
with  such  passenger  for  his  being  transport- 
ed from  some  intermediate  station  at  a 
later  hour."  And  in  response  to  this  re- 
quest charged  as  follows:  "I  refuse  to 
charge  you  that — the  latter  part  of  it;  the 
first  part  is  good  law.  But  as  to  whether 
or  not  the  conductor  in  this  case,  or  the 
party  in  charge  of  the  train,  gave  wrong 
information  to  the  plaintiff  upon  which  he 
acted,  and  if  he  honestly  acted  upon  that, 
and  it  was  carelessness  and  negligence  on 
the  part  of  the  conductor  in  giving  that 
information,  and  that  carelessness  and  neg- 
ligence on  their  part  was  the  direct  and 
proximate  cause  of  any  jury  to  the  plain- 
tiff, then,  under  circumstances  of  that  sort, 
he  would  be  entitled  to  recover  such  actual 
damages  that  he  sustained  in  proportion  to 
the  injury  sustained."  This  subdivision  is 
overruled. 

6.  Appellant  says:  "We  have  already  dis- 
cussed the  power  and  authority  of  a  mere 
ticket  collector  to  bind  the  defendant  by 
statement  or  promise  made  in  reference  to 
a  train  which  was  not  scheduled  to  run, 
and  shall  not  repeat  the  argument  here.  If 
the  ticket  collector,  as  we  contend,  has  no 
authority  to  bind  the  railroad  by  any  such 
statement  or  promise,  then  the  requests 
brought  In  our  seventh  and  eighth  requests 
•  •  *  were  sound,  and  should  have  been 
charged  without  modification.'' 

What  we  have  said  before  Is  applicable 
here;  and  this  group  Is  overruled.  This  was 
not  a  contract  to  carry  the  plaintiff  from 
Union  to  Spartanburg  on  a  special  train; 
it  simply  was  a  question  as  to  whether  the  . 
plaintiff  had  been  misinformed  or  no,  and 
that  question  was  for  the  jury. 
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[t]  The  seventh  and  last  specification  of 
error  was  as  follows : 

"In  any  event,  his  honor  should  have 
granted  a  new  trial  for  the  following  rea- 
sons: (a)  The  verdict  was  contrary  to  the 
law,  as  given  by  the  court  His  honor  in- 
structed the  jury,  as  requested  by  defend- 
ant in  its  thirteenth  request,  to  wit:  '(13) 
I  charge  and  Instruct  you  that  it  Is  the  duty 
of  one  to  use  all  reasonable  means  at  his 
command  to  lessen  his  Injury,  and  if  the 
evidence  shows  that  a  person  failed  to  do 
this,  when,  had  he  used  the  means  at  his 
command,  no  injuries  would  have  come  to 
him,  then  he  cannot  recover  damages.' " 

Appellant  claims  that  the  plaintiff  could 
have  gone  from  Union  to  Atlanta  by  another 
route  and  have  gotten  there  in  time  to  keep 
his  appointment,  and  that  it  was  his  duty 
to  have  done  so  and  have  lessened  his  dam- 
age, if  practicable.  Could  he  have  gone 
by  that  route?  Did  he  know  of  it?  Did  he 
have  the  means  to  go?  Did  the  train  actu- 
ally go  that  night?  These  were  questions 
for  the  jury,  and  we  cannot  say,  any  more 
than  his  honor,  the  presiding  judge,  wheth- 
er the  plaintiff  ought  to  have  gone  by  the 
Seaboard  Air  Line  or  not;  and  this  sub- 
division is  overruled. 

Appellant  objects:  "(b)  Because  his  hon- 
or should  at  least  have  reduced  the  verdict 
to  the  actual  loss  of  the  plaintiff." 

That  may  be,  if  there  were  not  some  evi- 
dence to  carry  the  case  to  the  jury  on  the 
question  of  willfulness  and  recklessness ;  but 
that  was  a  question  for  the  jury. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be,  and  the 
same  Is  hereby,  affirmed. 

» 

GARY,  C.  J.,  and  HYDRICK,  J„  concur. 
WATTS,  J.,  disqualified. 

WOODS,  J.  (dissenting).  The  only  alle- 
gation in  the  complaint  of  a  willful  and 
wanton  violation  of  the  rights  of  the  plain- 
tiff is  that  the  conductor  or  ticket  collector 
on  the  train  willfully  and  wantonly  gave 
the  plaintiff  incorrect  information  as  to  the 
time  within  which  he  could  leave  Union 
and  reach  Atlanta  on  one  of  defendant's 
trains.  There  is  no  evidence  whatever  sup- 
porting this  allegation.  On  the  contrary, 
the  plaintiff's  own  evidence  shows  that  the 
ticket  collector  treated  him  with  a  courtesy 
and  consideration  which  negatived  any  in- 
tention to  disregard  his  rights  as  a  passen- 
ger. The  ticket  collector,  according  to  plain- 
tiff's evidence,  misled  the  plaintiff  by  his 
erroneous  statement  as  to  the  defendant's 
schedules,  and  for  the  consequences  of  the 
error  the  passenger  was  entitled  to  recov- 
er his  actual  damages;  but  the  error  of 
the  ticket  collector  should  not  be  held  ma- 
licious, or  willful,  or  wanton,  without  evi- 
dence that  it  was  so,  either  extraneous,  or 
in  the  circumstances  under  which  the  error 


was  committed.  The  many  errors  of  men 
are  looked  upon  as  mistakes  due  to  human 
fallibility  or  to  negligence,  unless  there  is 
some  evidence,  either  direct  or  circumstan- 
tial, of  malice,  or  willfulness,  or  wanton- 
ness. Neither  in  ethics  nor  law  is  there 
place  for  the  harsh  rule  that  malicious  or 
willful  or  wanton  disregard  of  the  rights 
of  others  is  to  be  presumed  from  proof  of 
a  mere  error  or  mistake. 

I  think  the  judgment  of  the  circuit  court 
should  be  reversed. 


(91  s.  c.  81) 

FOURTH  NAT.  BANK  OF  GREENVILLE 
v.  CITY  OF  GREENVILLE. 

(Supreme  Court  of  South  Carolina.    March  25, 

1912.) 

1.  Taxation  (|  608*)— Taxes— Stat  of  Col- 

LECTION* 

Under  Civ.  Code  1902,  |  412,  and  Act  Feb. 
26,  1902  (23  St  at  Large,  p.  972),  an  injunc- 
tion will  not  lie* to  stay  the  collection  of  a  city 
tax  illegally  imposed  on  a  national  bank. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1230-1241;  Dec.  Dig.  |  608.*] 

2.  Taxation  (f  542*)— Payment  under  Pro- 
test—Recoveby. 

Where  a  city  tax,  illegally  assessed  against 
a  national  bank,  could  not  be  enjoined,  the  bank 
was  entitled  to  pay  the  same  under  protest  be- 
fore penalty  attached  or  an  execution  had  been 
issued  to  enforce  its  collection;  and,  having 
done  so,  a  suit  to  recover  the  tax  was  not  sub- 
ject to  defense,  on  the  ground  that  it  had  been 
voluntarily  paid. 

[Ed.  Note.— For  other,  cases,  see  Taxation, 
Cent  Dig.  §|  1003-1005;    Dec  Dig.  |  542.«] 

3.  Municipal  Corporations  (|  906*)  —  Na- 
tional Banks— Assessment. 

Where  a  national  bank  was  organized  in 
July,  1908,  and  in  February*  1909,  lodged  with 
the  county  auditor  a  list  of  its  stockholders,  as 
provided  by  Civ.  Code  1902,  §  316,  against 
whom  taxes  for  1909  were  assessed,  the  city  in 
which  the  bank  was  located  was  required  to 
collect  its  taxes  from  the  stockholders  of  the 
bank  on  the  assessment  as  finally  determined 
by  the  county  board  of  equalization,  and  had 
no  authority  to  assess  a  tax  against  the  bank, 
against  which  no  tax  was  assessed  on  the  coun- 
ty rolls. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tt  2045-2061;  Dec. 
Dig.  *  966.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Geo.  W.  Gage,  Judge. 

Action  by  the  Fourth  National  Bank  of 
Greenville  against  the  City  of  Greenville. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

The  following  is  the  opinion  of  the  trial 
judge: 

"This  is  an  action  at  law  to  recover  $912.- 
64  tax  money,  which  the  plaintiff  claims 
the  defendant  wrongly  exacted  from  it  in  the 
month  of  May,  1909. 

"At  the  conclusion  of  the  plaintiff's  testi- 
mony, the  defer dant  offering  none,  but  rely- 
ing on  the  same  facts  proved  by  the  plaintiff, 
both  sides  moved  for  the  direction  of  a  ver- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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diet  It  therefore  appeared  that  there  was  no 
issue  of  fact  for  the  jury;  so  I  discharged 
the  jury  and  heard  argument  on  the  issues 
of  law. 

"The  plaintiff  started  business  at  Green- 
ville July,  1908.  In  February,  1909,  the 
plaintiff  lodged  with  the  county  auditor  a 
list  of  its  stockholders,  so  that  such  stock- 
holders might  be  taxed  on  their  shares.  It 
was  the  practice  of  the  defendant  when  it 
came,  for  instance,  to  levy  the  tax  for  1909, 
to  levy  it  on  the  auditor's  duplicate  for  1908, 
instead  of  that  for  1909.  But  in  the  case  at 
bar,  the  plaintiff  or  its  stockholders  did  not 
appear  on  that  duplicate;  for  the  bank  had 
not  organized  when  the  duplicate  for  1908 
was  made  up. 

"It  was  also  the  defendant's  practice,  by 
a  committee  of  assessors,  to  add  to  the  audi- 
tor's duplicate  such  taxpayers'  names  as 
they  should  discover  liable  to  taxation,  but 
not  on  the  auditor's  duplicate.  By  this  prac- 
tice, they  added  in  1909,  in  the  early  months 
of  it,  some  300  names,  representing  some 
$200,000  of  property,  onto  the  duplicate  for 
1908.  At  the  time  the  tax  was  actually  col- 
lected, in  May,  1909,  the  plaintiff's  name 
was  not  on  the  county  auditor's  duplicate; 
for  that  book  was  not  completely  made  up 
until  the  month  of  August,  1909.  The  plain- 
tiffs name  and  property  were  therefore  writ- 
ten by  the  city  assessors  into  the  copy  of  the 
auditor's  duplicate,  of  1908,  which  the  city 
had. 

"The  defendant  based  its  motion  for  direc- 
tion of  a  verdict  on  five  grounds;  but  there 
are  really  only  three  grounds,  to  wit:  (1) 
That  an  action  like  this  can  only  be  main- 
tained when  it  is  warranted  by  statute;  and 
there  is  no  such  statute  about  city  taxes, 
but  only  state  and  county.  (2)  That  the  pay- 
ment of  the  tax  was  not  involuntary  as  that 
word  has  been  construed  by  the  courts.  (3) 
That  there  is  no  justice  in  the "  plaintiff's 
case;  for  the  plaintiff  was  liable  for  city 
taxes  for  1909. 

"The  statute  law  on  the  subject  consists 
in  sections  412  and  413  of  the  Code  of  Laws 
and  the  act  of  February,  1902,  at  23  Stats. 
972.  This  law  clearly  has  reference  to  city 
taxes,  as  well  as  county  taxes;  so  by  Its 
own  terms  and  so  by  our  courts.  This  law 
prohibits  any  order  to  stay  the  collection  of 
taxes:  and  it  gives  to  the  person  from  whom 
an  illegal  tax  may  be  exacted  the  right  to 
pay  under  protest  and  recover  back  the  tax 
by  a  suit  at  law.  [Western  Union  Tel.  Co. 
v.  Winnsboro]  71  S.  C.  231  [50  S.  E.  870]; 
[Wood-Mendenhall  Co.  v.  City  of  Greer]  88  S. 
C.  249  [70  S.  E.  724].  If  that  be,  then  the 
able  argument  of  the  defendant's  counsel, 
about  involuntary  payment,  falls  to  the 
ground.  But  for  the  statute,  the  reasoning 
of  counsel  and  the  high  authorities  which  he 
cited  would  be  conclusive  of  his  contention. 

"Is  the  plaintiff's  action  against  the  jus- 
tice of  the  case? 

"The  plaintiff  was  not  liable  for  taxes  far 


the  year  1908,  for  it  had  not  started  busi- 
ness on  the  1st  of  January  of  that  year,  the 
time  when  property  is  required  to  be  listed 
for  taxation.  The  plaintiff  only  began  busi- 
ness in  July,  1908. 

"It  is  true  the  plaintiff  was  liable  for 
taxes  for  1909;  but  liable  only  according  to 
the  law  of  the  land,  and  not  according  to 
the  unwarranted  practice  of  the  defendant. 
The  plaintiff  followed  the  law ;  it  returned 
for  taxation  its  shares  at  the  right  time,  in 
the  right  way,  and  in  the  right  place. 

"The  defendant's  duty  was  to  make  a  copy 
of  the  county  auditor's  duplicate  for  1909, 
and  levy  its  taxes  thereon  for  1909.  The 
defendant  did  not  do  that,  but  made  up  a 
list  of  taxpayers  from  two  sources,  one  the 
county  auditor's  duplicate  for  1908,  and  the 
other  a  report  of  a  committee  of  assessors 
designated  by  the  city  council.  There  was 
no  legal  warrant  for  such  a  procedure,  and 
the  tax  collected  thereby  is  an  illegal  tax. 
Penalty  ought  always  to  follow  a  breach  of 
the  law,  and,  if  it  does  so  in  this  case,  the 
fault  is  not  the  plaintiff's  but  the  defendant's. 

"I  am  therefore  of  the  opinion  that  the 
plaintiff  is  entitled  to  recover  judgment 
against  the  defendant  for  $912.64,  with  in- 
terest from  the  10th  of  May,  1909;  and  it  is 
so  ordered." 

Defendant's  exceptions  are  as  follows: 

"The  defendant  appeals  from  the  judg- 
ment in  this  case  upon  the  following  excep- 
tions: 

"(1)  The  presiding  judge  erred  in  refusing 
to  direct  a  verdict  in  favor  of  the  defendant 
upon  the  following  ground:  An  action  for 
the  recovery  of  taxes  Illegally  or  wrongfully 
assessed  or  levied  can  be  maintained  only 
under  two  conditions:  (a)  Where  by  statute 
such  action  Is  specifically  allowed  and  pro- 
vided for;  and  (b)  where  there  is  no  such 
statute,  and  it  appears  that  the  taxes  have 
been  paid  involuntarily,  in  the  legal  sense 
of  the  term,  and  in  the  absence  of  an  ade- 
quate remedy  to  the  complaining  taxpayer. 

"(2)  The  presiding  judge  erred  in  refusing 
to  direct  a  verdict  in  favor  of  the  defendant 
upon  the  following  ground:  There  is  no 
statute  authorizing  the  institution  of  an  ac- 
tion against  a  municipality  for  the  recovery 
of  taxes  alleged  to  have  been  illegally  or 
wrongfully  assessed  or  levied.  Section  413 
of  the  Civil  Code  applies  only  to  taxes  col- 
lected by  county  treasurers. 

"(3)  The  presiding  judge  erred  in  refusing 
to  direct  a  verdict  in  favor  of  the  defend- 
ant upon  the  following  ground:  The  com- 
plaint and  testimony  show  that  the  plaintiff 
paid  an  alleged  illegal  demand  with  full 
knowledge  of  all  the  facts  which  might  ren- 
der such  demand  Illegal;  that  there  was  no 
immediate  and  urgent  necessity  for  such 
payment;  that  it  was  not  made  to  relieve  its 
property  from  detention,  or  to  prevent  an 
immediate  seizure  thereof.  Such  payment, 
therefore,  must  be  deemed  in  law  a  volun- 
tary payment  and  cannot  be  recovered  back, 
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In  the  absence  of  a  statute  authorizing  such 
recovery. 

"(4)  The  presiding  judge  erred  In  refusing 
to  direct  a  verdict  in  favor  of  the  defendant 
upon  the  following  ground:  The  plaintiff 
had  an  adequate  remedy  before  paying  such 
taxes  to  test  the  validity  of  the  assessment 
and  levy  by  Injunction.  Section  413  making 
no  provision  for  the  recovery  of  municipal 
taxes  wrongfully  or  Illegally  assessed  or 
levied,  section  412,  providing  that  an  In- 
junction shall  not  be  issued  restraining  the 
-collection  of  municipal  taxes  for  any  cause, 
is  unconstitutional,  in  that  it  abridges  the 
•constitutional  power  of  the  court  of  equity 
and  the  jurisdiction  of  the  Supreme  Court 
to  Issue  an  Injunction  against*  the  enforce- 
ment of  wrongful  or  illegal  municipal  taxes, 
where  the  Legislature  has  provided  no  ade- 
quate remedy  for  the  oppressed  taxpayer. 

"(5)  The  presiding  judge  erred  in  refusing 
to  direct  a  verdict  In  favor  of  the  defendant 
upon  the  following  ground:  Even  If  section 
413  were  applicable,  relief  can  be  obtained 
tinder  it  only  In  cases  where  it  is  made  to 
appear  that  the  taxes  were  wrongfully  or 
illegally  collected  for  some  reason  going  to 
the  merits  of  the  question.  The  plaintiff's 
testimony,  at  most,  shows  that  the  levying  of 
the  tax  In  question  upon  the  plaintiff  for  the 
year  1909  was  a  mere  irregularity,  upon  an 
assessment  less  than  the  assessment  for 
Btate  and  county  taxes  for  1909,  upon  which 
the  plaintiff  claims  It  should  have  been  levi- 
ed; and  that,  if  allowed  to  recover  the 
taxes  paid  by  it  for  1909,  the  plaintiff  will 
have  been  relieved  entirely  of  all  municipal 
taxes  from  July  20, 1908,  to  January  1,  1910. 

"(6)  The  presiding  judge  erred  in  holding 
that  sections  412  and  413  of  the  Code  of 
Laws  and  the  act  of  February,  1902,  23  Stat 
^72,  have  reference  to  city  taxes,  as  well  as 
-county  taxes;  whereas,  he  should  have  held 
that  section  413  applies  only  to  taxes  collect- 
ed by  county  treasurers;  and  that  section 
412,  in  so  far  as  it  purports  to  prohibit  the 
issuance  of  an  injunction  against  the  collec- 
tion of  municipal  taxes  Illegally  levied  or 
assessed,  Is  unconstitutional,  in  that  it 
abridges  the  constitutional  jurisdiction  of  a 
court  of  equity  to  enjoin  the  enforcement  of 
an  alleged  municipal  tax,  where  no  other 
adequate  remedy  is  provided  by  law  for  the 
relief  of  the  taxpayer  against  such  tax. 

"(7)  The  presiding  judge  erred  in  holding 
that  section  412  prohibits  any  order  to  stay 
the  collection  of  municipal  taxes,  and  that 
section  413  gives  to  the  person  from  whom 
an  Illegal  tax  may  be  exacted  the  right  to 
pay  under  protest  and  recover  the  taxes  by 
a  suit  at  law.  Section  413  has  no  applica- 
tion to  municipal  taxes ;  no  adequate  remedy 
Is  provided  by  statute  for  the  recovery  of 
municipal  taxes  Illegally  exacted.  Section 
412,  In  so  far  as  it  purports  to  prohibit  an 
injunction  against  the  collection  of  municipal 
taxes,  In  unconstitutional,  in  that  it  deprives 


f  the  court  of  equity  of  the  constitutional  right 
to  issue  an  injunction  against  the  collection 
of  illegal  taxes,  where  no  adequate  remedy  is 
provided  by  statute  for  the  aggrieved  tax* 
payer. 

"(8)  The  presiding  judge  erred  in  holding 
that  the  plaintiff  could  proceed  and  had  the 
right  to  recover  back  the  taxes  paid  under 
protest  by  virtue  of  the  provisions  of  section 
413,  and  that  the  defendant's  contention  that 
the  tax  was  not  paid  Involuntarily  falls  to 
the  ground. 

"(9)  The  presiding  Judge  erred  In  holding 
that  defendant's  answer  alleged  nothing  else 
than  that  the  defendant,  had  complied  with 
the  law ;  on  the  contrary,  the  answer  denies 
the  allegations  of  the  complaint;  and  the 
defendant  was  entitled  to  rely  in  support  of 
such  defense  upon  the  grounds  that  there  is 
no  statute  authorizing  the  institution  of  an 
action  against  a  municipality  for  the  recov- 
ery of  taxes  alleged  to  have  been  illegally  or 
wrongfully  assessed  or  levied,  and  upon  the 
ground  that  the  payment  of  the  taxes  by  the 
plaintiff  was  not  involuntary. 

"(10)  The  presiding  judge  erred  in  holding 
that  the  tax  collected  by  the  defendant 
was  an  Illegal  tax;  whereas,  he  should  have 
held  that,  at  most,  the  tax  was  irregularly 
levied,  assessed,  and  collected. 

"(11)  The  presiding  judge  erred  In  not 
holding  that,  this  being  an  action  for  money 
had  and  received,  the  same  was  subject  to 
the  defense  assimilated  to  the  defense  in 
equity,  that  recovery  will  not  be  allowed, 
except,  in  case  where  ex  sequo  et  bono  the 
plaintiff  establishes  his  right  thereto;  that 
he  should  have  held  that  the  assessment, 
levying,  and  collection  of  the  taxes  in  ques- 
tion upon  the  plaintiff  for  the  year  1909  was 
a  mere  irregularity,  upon  an  assessment  less 
than  the  assessment  for  state  and  county 
taxes  for  1909,  upon  which  the  plaintiff 
claims  It  should  have  been  levied;  and  that 
if  allowed  to  recover  back. the  taxes  paid  by 
it  for  1909  the  plaintiff  will  have  been  re- 
lieved entirely  of  all  municipal  taxes  from 
July  20,  1908,  to  January  1,  1910. 

"(12)  That  the  presiding  judge  erred  in 
holding  that  the  plaintiff  is  entitled  to  re- 
cover' judgment  against  the  defendant  for 
$912.64,  with  interest  from  the  10th  of  May, 
1909,  and  in  ordering  judgment  therefor." 

Cothran,  Dean  &  Cothran,  for  appellant* 
J.  J.  McSwaln,  for  respondent. 

WATTS,  J.  This  action  was  Instituted  in 
the  court  of  common  pleas  for  Greenville 
county  on  March  5,  1910,  for  the  recovery  of 
$912.64,  with  interest  from  May  10,  1909, 
on  account  of  municipal  taxes  alleged  to 
have  been  wrongfully  and  unlawfully  col- 
lected by  the  defendant  from  the  plaintiff  on 
May  10,  1909,  and  paid  under  protest. 

The  plaintiff's  claim  is  based  upon  these 
facts:  As  a  national  bank,  it  was  organized 
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and  started  business  In  July,  1908.  In  Feb- 
ruary, 1909,  it  lodged  with  the  county  audi- 
tor a  list  of  its  stockholders,  in  conformity 
with  section  316,  vol.  1,  Code  of  Laws,  and 
section  5219,  U.  S.  Rev.  St  (U.  S.  Comp.  St 
1901,  p.  3502),  upon  which  taxes  for  1909  were 
to  be  assessed  at  the  valuation  of  $56,525,  as 
afterwards  fixed.  The  city  taxes  at  that  time 
were  collectible  in  January  and  February  of 
each  year,  instead  of  in  the  fall  as  state  and 
county  taxes  are.  Assessment  rolls  are 
made  up  by  auditor,  usually  in  August,  for 
state  and  county  purposes.  The  city  author- 
ities had  fallen  in  the  custom  of  adopting 
the  assessments  for  state  and  county  taxes 
of  the  year  previous,  and  adding  thereto, 
through  a  committee  of  assessors,  property 
acquired  during  the  previous  year,  and  not 
upon  the  assessment  roll  of  that  year.  Dur- 
ing January,  1909,  the  property  of  the  plain- 
tiff did  not  appear  upon  the  county  duplicate 
for  1908,  and  was  assessed,  or  attempted  to 
be  assessed,  by  the  local  assessors  at  $55,200, 
and  added  to  the  copy  of  the  county  dupli- 
cate used  for  the  collection  of  city  taxes. 
The  payment  of  city  taxes,  without  penalty, 
was  extended  from  time  to  time;  the  last 
period  expiring  May  10,  1909.  No  execution 
was  Issued  against  plaintiff.  On  May  10, 
1909,  plaintiff  paid  taxes  and  took  a  receipt ; 
the  same  showing  taxes  were  paid  under 
protest.  On  March  5,  1910,  this  action  was 
commenced. 

The  plaintiff  attacks  the  tax  upon  the 
ground  that  the  entry  upon  the  tax  book  of 
the  city  was  unauthorized,  and  that  the 
stockholders,  and  not  the  bank,  were  liable 
for  city  taxes.  Upon  the  close  of  plaintiff's 
testimony,  the  defendant  offering  none,  both 
sides  asked  for  a  directed  verdict  The  cir- 
cuit judge  held  that  there  were  no  issues  of 
fact  for  the  jury  and  withdrew  the  case 
from  the  jury,  heard  argument  upon  the 
legal  issues,  and  subsequently  filed  his  de- 
cree, rendering  judgment  for  the  plaintiff 
for  the  full  amount  demanded..  Defendant 
appeals  upon  substantially  the  same  grounds 
he  asked  the  court  to  direct  a  verdict  on, 
and  plaintiff,  asks  affirmance  of  decree  on 
additional  grounds,  as  well  as  those  which 
Judge  Gage  based  his  decree  on.  Judge 
Gage's  decree  sets  out  the  case  fully,  and 
should  be  reported  with  the  exceptions  with 
the  case. 

[1,2]  As  to  the  first  exception,  we  see  noth- 
ing in  this.  As  pointed  out  by  Judge  Gage, 
the  statute  law  on  the  subject  consists  in 
sections  412  and  413,  Code  of  Laws,  and  the 
act  of  February,  1902,  at  23  Statutes,  p.  972, 
and  clearly  refers  to  city  taxes,  as  well  as 
county  taxes,  and  has  been  so  construed  by 
this  court  in  Telegraph  Co.  v.  Winnsboro,  71 
S.  C.  235,  50  S.  E.  870,  and  in  the  case  of 
Wood  Mendenhall  Co.  v.  City  of  Greer,  88 
S.  C.  251,  70  S.  E.  724.  It  was  not  a  cheer- 
ful and  voluntary  payment  on  the  part  of 


the  plaintiff,  but  more  in  the  nature  of  ex- 
tortion or  a  holdup  under  forms  of  law. 
It  paid  under  protest,  as  under  the  laws  it 
could  not  stay  the  collection  of  taxes  by  ap- 
plication to  the  courts.  In  order  to  prevent 
the  penalty  that  would  have  been  added  and 
the  Issuance  of  execution  to  enforce  the  col- 
lection, the  plaintiff  exercised  the  remedy 
given  it  when  an  illegal  tax  was  attempted 
to  be  exacted,  paid  it  under  protest,  and 
brought  suit  at  law. 

[3]  As  to  the  third  ground,  we  cannot  add 
anything  to  what  has  been  so  well  expressed 
by  Judge  Gage  in  reference  to  this  ground: 
'The  city  of  Greenville  is  required  by  law 
to  collect  its  taxes  from  the  stockholders  of 
the  bank  on  the  assessment  as  finally  de- 
termined by  the  county  board  of  equaliza- 
tion, and  may  still  collect  from  the  stock- 
holders under  that  assessment  the  taxes  for 
the  year  1909.  Milster  v.  Spartanburg,  68 
S.  C.  26  [46  S.  C.  539)." 

The  exceptions  are  overruled,  and  judg- 
ment of  the  circuit  court  affirmed. 

4 

GARY,  C.  J.,  and  WOODS,  HYDRICK, 
and  FRASER,  JJ.,  concur. 


(91  8.  C.  81) 

FERGUSON  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  23, 

1912.) 

1.  Carriers  (|  119*)  — Loss  of  Goods  — Vis 
Major. 

Where  goods  in  the  possession  of  a  carrier 
are  injured  through  act  of  God,  the  carrier  is 
not  liable,  unless  it  was  also  negligent,  and,  but 
for  such  negligence,  the  injury  would  not  have 
occurred,  notwithstanding  the  act  of  God. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  §§  523-530;    Dec.  Dig.  |  119.*] 

2.  Carriers  (§  132*)— Injury  to  Goods— Act 
op  God— Burden  op  Proof. 

Where  a,  carrier  claims  freedom  from  lia- 
bility for  loss  of  goods  on  the  ground  that  the 
loss  was  caused  by  an  act  of  God,  the  burden 
is  on  It  to  show  that  the  act  of  God  was  the 
sole  cause  of  the  loss. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent.  Dig.  $*  578-582,  605 ;  Dec.  Dig.  5  132.*] 

3.  Carriers  (§  119*)— Loss  op  Goods— Act 
op  God— Extraordinary  Flood. 

While  an  extraordinary  flood,  causing  the 
loss  of  goods  in  the  possession  of  a  carrier,  is 
an  act  of  God,  whether  it  will  relieve  the  car- 
rier from  liability  depends  on  whether  its  re- 
sults or  natural  consequences  could,  by  the  ex- 
ercise of  reasonable  foresight  and  prudence,  have 
been  guarded  against 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  §§  523-530;    Dec.  Dig.  §  119.*] 

4.  Carriers  (§  136*)— Loss  of  Goods— Extra- 
ordinary Flood— Negligence— Evidence 
—Question  for  Jury. 

In  an  action  for  loss  of  goods  while  in  the 
possession  of  a  carrier  by  an  extraordinary 
flood,  evidence  held  to  require  submission  to  the 
jury  of  the  question  whether  the  carrier  by  or- 
dinary care  might  have  anticipated  the  injury 
and  guarded  against  the  same  by  a  timely  move- 
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ment  of  the  cars  in  which  the  goods  were  stor- 
ed to  a  place  of  safety. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  478,  606-598 ;   Dec.  Dig.  §  136.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Ernest  Moore,  Special 
Judge. 

"To  be  officially  reported." 

Action  by  W.  E.  Ferguson  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

B.  L.  Abney  and  McDonald  &  McDonald, 
for  appellant.  Hart  &  Hart  and  John  R. 
Hart,  for  respondent 

HYDRICK,  J.  Plaintiff  recovered  judg- 
ment against  defendant  for  $34,  the  value 
of  a  lost  shipment  of  sugar  and  rice  con- 
signed to  him  at  Yorkville,  S.  C,  by  the 
Tiedeman  Company  of  Charleston,  S.  C.,  on 
August  24,  1908,  and  also  the  penalty  of  $50 
provided  by  statute  for  the  failure  of  de- 
fendant to  pay  the  claim  therefor  within 
the  time  fixed  by  the  statute  after  the  filing 
thereof.  Defendant  admitted  the  loss  of  the 
goods,  while  in  its  possession,  at  Kingville, 
S.  C,  on  August  28,  1908,  and  undertook  to 
excuse  itself  from  liability  by  showing  that 
they  were  destroyed  by  the  act  of  God,  with- 
out any  fault  on  its  part.  At  the  close  of 
all  the  testimony,  defendant  moved  the  court 
to  direct  the  verdict  in  its  favor,  on  the 
ground  that  no  reasonable  inference  could 
be  drawn  from  the  testimony,  other  than 
that  the  plaintiff's  goods  had  been  destroyed 
by  an  unprecedented  flood,  without  any  neg- 
ligence on  its  part  The  court  ruled  that 
the  flood  which  destroyed  the  goods  was  in- 
deed unprecedented,  and  was  therefore  the 
act  of  God,  but  refused  the  motion,  holding 
that  the  testimony  was  susceptible  of  more 
than  one  inference  upon  the  question  wheth- 
er defendant's  negligence  contributed  to  the 
loss.  Counsel  on  both  sides  agree  that  the 
sole  question  for  the  consideration  of  this 
court  is  whether  there  was  error  in  this 
ruling. 

Before  considering  this  question,  we  de- 
sire to  notice  a  proposition  announced  in  the 
charge  which  excluded  from  the  considera- 
tion of  the  jury,  as  an  element  of  negligence 
of  the  defendant,  the  fact  that  the  goods 
may  have  been  at  the  place  where  they  were 
destroyed  by  reason  of  negligent  delay  in 
their  transportation;  the  court  holding  that 
such  delay,  if  proved,  was  only  a  remote 
and  not  a  proximate  cause  of  the  loss.  Ap- 
pellant's attorneys  cite  numerous  authorities 
to  sustain  this  proposition,  among  others, 
Slater  v.  Railway,  29  S.  C.  96,  6  S.  E.  936; 
Sonneborn  v.  Railway,  65  S.  C.  502,  44  S.  E. 
77;  Lipford  v.  Railroad  Co.,  7  Rich.  409. 
Neither  of  these  cases  sustains  the  proposi- 
tion. If  anything,  the  language  used  in  the 
opinion  in  the  Slater  Case,  quoted  below, 
makes  more  strongly  against  it  than  for  it 


See,  also,  Campbell  v.  Morse,  Harp.  468. 
The  question  is  one  upon  which  the  author- 
ities elsewhere  are  divided,  and  we  have 
found  no  case  in  which  it  has  ever  been  de- 
cided by  this  court,  and,  as  it  is  not  neces- 
sary to  the  decision  of  this  case,  we  pass 
it  without  further  comment,  except  that  we 
must  not  be  understood  as  approving  or  dis- 
approving the  statement  of  the  law  on  this 
subject  as  made  by  the  court  below.  We  re- 
gard the  question  as  still  an  open  one  in 
this  state. 

[1,2]  The  rule  upon  which  this  case  must 
be  decided  was  stated  thus  in  Slater  v. 
Railway:  "Where  an  act  of  God  causes  in- 
jury to  property  in  the  hands  of  a  common 
carrier,  and  such  act  is  the  sole  cause  of 
such  injury,  then  the  proof  of  this  fact 
is  a  perfect  shield.  But  if  there  be  any  neg- 
ligence on  the  part  of  the  carrier,  which,  if 
it  had  not  been  present,  the  injury  would 
not  have  happened,  notwithstanding  the  act 
of  God,  the  carrier  cannot  escape  responsi- 
bility. And  the  onus  Is  upon  the  carrier 
to  show,  not  only  that  the  act  of  God  was 
the  cause,  but  that  it  was  the  entire  cause, 
because  It  is  only  when  the  act  of  God  is 
the  entire  cause  that  the  carrier  can  be 
shielded." 

Before  proceeding  to  a  consideration  of 
the  testimony,  we  state  some  of  the  princi- 
ples which  should  guide  the  court  in  decid- 
ing whether  there  is  any  evidence  of  negli- 
gence on  the  part  of  a  defendant  in  a  case 
like  this,  and  which  should  likewise  guide 
the  jury  in  passing  upon  its  sufficiency,  and 
in  determining  whether  it  preponderates. 

In  1  Thomp.  on  Neg.  |  28,  the  author  says: 
"In  determining  whether  the  due  degree  of 
care  has  been  exercised  in  any  situation, 
reference  must  be  made  to  the  facts  and 
surroundings  of  that  situation,  and  the 
question  cannot  be  determined  by  abstract 
theorizing  or  idealizing.  The  question  must 
be  looked  at  as  the  defendant  might  have 
looked  at  It,  situated  as  he  was,  and  sur- 
rounded as  he  was.  The  jury  ought  to  de- 
termine it  by  their  foresight,  and  not  by 
their  hindsight  Speaking  with  reference  to 
this  question,  it  has  been  quaintly  reasoned 
that  the  fact  that,  after  an  injury  occurs 
by  accident,  some  man  of  genius  discovers 
a  superior  method  of  preventing  such  acci- 
dents does  not  show  negligence  in  falling  to 
use  such  method  of  prevention.  Accordingly, 
that  which  never  happened  before,  and  which 
in  its  character  is  such  that  it  would  not 
naturally  occur  to  prudent  men  to  guard 
against  its  happening,  cannot,  when,  in  the 
course  of  years,  it  does  happen,  furnish  good 
grounds  for  a  charge  of  negligence  in  not 
foreseeing  its  possible  happening,  and  guard- 
ing against  that  remote  contingency." 

In  Cornman  v.  Eastern  Counties  R.  Co.,  4 

H.  &  N.  786,  Bramwell,  B.,  said:    "In  such  a 

[case,  it  Is  always  a  question  whether  the 

I  mischief  could  have  been  reasonably  fore- 
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seen.  Nothing  Is  so  easy  as  to  be  wise  after 
the  event" 

In  21  A.  &  B.  Knc.  I*  (2d  Ed.),  It  is  said: 
"The  mere  fact  that  an  injury  might  have 
been  avoided  by  the  adoption  of  certain  pre- 
cautions does  not  prove  that  there  was  fault 
In  failing  to  anticipate  and  provide  against 
it  Nor  is  the  fact  that  after  the  occurrence 
of  an  accident  it  is  seen  that  such  accident 
might  have  been  easily  guarded  against  con- 
clusive of  negligence.  Thus,  where  the  pos- 
sibility of  a  particular  occurrence  Is  demon- 
strated only  its  happening,  there  is  no  liabil- 
ity in  negligence.  But  the  fact  that  no  such 
accident  as  the  one  complained  of  had  ever 
happened  before  is  not,  of  course,  conclusive 
of  the  fact  that  there  was  no  negligence." 

[3]  In  volume  13  of  the  same  work,  page 
721,  it  Is  said:  "An  extraordinary  flood  is 
to  be  classed  among  the  acts  of  God  which 
no  human  power  can  prevent  or  avert 
Whether  it  will  relieve  the  carrier  from  lia- 
bility depends  upon  whether  its  results  or 
natural  consequences  could,  by  the  exercise 
of  reasonable  foresight  and  prudence,  have 
been  foreseen  and  guarded  against.  If  the 
emergency  was  one  that  no  human  sagac- 
ity, guided  by  any  of  the  known  principles 
of  human  reasoning,  could  have  anticipated, 
the  carrier  will  be  relieved.  If,  on  the  other 
hand,  its  effects  might  have  been  foreseen  by 
the  exercise  of  reasonable  diligence  and  pru- 
dence, a  failure  to  do  so  would  be  negligence 
and  subject  the  carrier  to  damages,  although 
the  original  cause  was  the  act  of  God." 

And  on  page  722  of  the  same  volume  this 
rule  is  stated:  'If  a  carrier  discovers  that 
goods  intrusted  to  his  care  are  in  peril  of 
injury  or  destruction  by  a  flood,  then  it  be- 
comes his  duty  to  use  actively  and  energeti- 
cally all  the  means  at  his  command,  or  which 
It  might  be  reasonably  expected  that  one 
engaged  In  such  business  would  possess,  to 
meet  the  emergency  and  save  the  property 
from  Injury,  and  any  neglect  to  use  the 
means  stated  above  which  prudent,  skillful 
men  in  that  business  might  ordinarily  be  ex- 
pected to  use  in  such  an  emergency  will  sub- 
ject the  carrier  to  liability." 

It  requires  no  citation  of  authority  to  sus- 
tain the  proposition  that,  after  a  carrier  has 
discovered,  or  by  the  exercise  of  reasonable 
prudence  and  diligence  should  have  discov- 
ered, that  goods  in  his  possession  are  sub- 
ject to  the  perils  of  an  unprecedented  flood, 
or  other  vis  major,  it  is  his  duty  to  exercise 
reasonable  care  and  diligence  to  save  them 
from  damage  or  loss. 

[4]  The  testimony  covers  some  240  pages 
of  the  "case,"  and,  while  there  are  some  dif- 
ferences between  the  witnesses  as  to  minor 
details,  the  material  facts  are  practically  un- 
disputed; yet  it  would  be  difficult,  if  not 
impossible,  to  set  forth  in  a  brief  statement 
of  the  testimony — and  nothing  more  can  be 
attempted  in  this  opinion — the  settings  and 
colorings  of  the  case  in  the  lights  in  which 
It  appears  from  a  reading  of  all  the  testi- 


mony. Neither  can  the  minor  details,  which 
impress  the  mind  as  the  testimony  is  read, 
be  clearly  brought  out  in  such  a  synopsis. 

Plaintiff's  goods  were  destroyed  at  Klng- 
ville,  which  is  a  station  on  defendant's  road 
from  Columbia  to  Charleston,  and  is  the  point 
of  junction  of  that  road  with  another  road 
operated  by  defendant,  running  to  Marlon, 
N.  C,  via  Camden  and  Yorkville,  the  des- 
tination of  plaintiff's  goods.  Kingvllle  is 
situated  in  the  fork  of  the  Congaree  and 
Wateree  rivers,  which  unite  about  seven 
or  eight  miles  below  to  form  the  Santee.  It 
is  betweeen  three  and  four  miles  from  the 
Congaree,  and  from  five  to  seven  miles  from 
the  Wateree.  It  is  in  the  edge  of  the  swamp 
of  the  Congaree,  and  the  land  between  it 
and  each  of  the  rivers  is  low,  flat,  swamp 
land,  subject  to  inundations  by  freshets. 
The  station  is  built  upon  made  land,  and 
the  railroad  tracks  -are  raised  several  feet 
above  the  adjacent  swamps  by  embankments 
and  trestles.  The  rivers  meet  approximate- 
ly at  right  angles.  Just  below  their  con- 
fluence, there  is  a  high  bluff  on  one  side,  and 
the  highlands  come  down  pretty  close  on 
the  other,  so  that  the  swamp  is  narrow. 
Therefore,  in  times  of  very  high  water  in 
both  rivers,  the  passage  is  inadequate,  and 
the  waters  are  dammed  up  and  thrown  back 
in  the  swamp  above. 

Besides  the  two  lines  mentioned,  the  de- 
fendant operates  other  roads  in  the  state 
which  pretty  well  cover  the  territory  trav- 
ersed by  those  rivers  and  their  tributaries, 
which  form  the  Congaree  and  Wateree,  and 
it  has  along  its  roads  telegraph  lines  as  a 
means  of  communicating  intelligence  as  to 
conditions  affecting  the  proper  operation 
thereof.  The  United  States  government  has 
a  weather  bureau  at  Columbia  which  co- 
operates with  the  railroads  In  obtaining  and 
sending  out  information  relative  to  the  phys- 
ical conditions  which  affect  the  operation  of 
the  roads.  It  maintains  gauges  at  different 
places  on  the  principal  rivers,  from  which 
reports  are  sent  in,  and  a  record  of  them  is 
kept.  In  times  of  high  water  in  the  rivers, 
flood  warnings  and  bulletins,  giving  informa- 
tion of  the  present  and  probable  near  future 
conditions,  are  issued  and  sent  to  those  who 
are  interested.  Besides  its  own  sources  of 
information,  the  services  of  this  bureau  were 
at  defendant's  command.  .  Ordinarily,  there- 
fore, the  defendant  wouid  be  expected  to 
keep  its  agents  advised  of  the  approach  of 
floods  of  such  magnitude  as  to  cause  appre- 
hension of  danger. 

The  testimony  shows  that,  in  this  instance, 
the  defendant  was  advised  of  the  conditions 
existing  throughout  the  state  on  the  streams 
tributary  to  the  Congaree  and  Wateree,  and 
that  it  knew  that,  beginning  about  the  19th 
of  August,  rains  had  been  continuously  fall- 
ing over  the  watersheds  of  these  streams, 
and  that,  beginning  about  the  23d,  they  be- 
came unusual,  both  in  quantity  and  in  the 
extent  of  territory  covered,  so  that  by  the 
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24th  nearly  all  the  streams  in  the  upper 
part  of  the  state  began  to  rise,  and  on  the 
25th  and  26th  they  had  reached  the  flood 
stage.  It  was  known  that  the  floods  In  some 
of  the  larger  of  these  streams  were  unpre- 
cedented In  magnitude  and  destructive  pow- 
er. It  was  also  known  that  they  would 
surely  find  their  way  into  the  Congaree  and 
Wateree.  Defendant  also  knew  the  records 
of  previous  floods  in  these  rivers.  The  four 
greatest,  of  which  there  is  any  record,  were 
those  of  1852,  1865,  1888,  and  1906.  Those 
'  of  1852  and  1865  were  about  the  same — about 
34  feet  in  height  at  Columbia;  that  of  1888, 
33.3  feet;  and  that  of  1908,  35.8  feet  In 
1888  the  highest  reading  of  the  gauge  at 
Camden,  on  the  Wateree,  was  33  feet;  in 
1906  it  was  39.7  feet  Just  here  it  should 
be  noted  that  the  channel  to  which  the  Con- 
garee is  confined  at  Columbia,  even  in  times 
of  flood,  is  much  narrower  than  it  is  at 
Kingville.  At  Columbia,  it  is  about  1,300 
feet  wide;  while  at-  Kingville  it  is  between 
three  and  four  miles  wide.  Hence  ordina- 
rily, after  the  flood  stage  is  reached,  the 
river  rises  only  about  one-fourth  as  high  at 
Kingville  as  it  does  at  Columbia.  In  1888 
the  water  rose  from  8  to  12  inches  above 
the  railroad  tracks  at  Kingville.  After  that 
flood,  the  tracks  were  raised,  according  to 
the  different  witnesses,  from  2  to  3  feet  to 
put  them  safely  above  high  water.  In  1908, 
notwithstanding  the  river  at  Columbia  was 
only  about  2%  feet  higher  than  in  1888,  the 
water  rose  about  6  feet  higher  at  Kingville 
than  it  did  in  1888.  The  only  reasonable 
explanation  of  this  unusual  phenomenon  was 
attempted  by  Mr.  J.  W.  Bauer,  the  section 
director  of  the  weather  bureau  at  Columbia, 
who  thought  it  was  caused  by  the  fact  that 
the  crests  of  the  floods  in  the  Wateree  and 
Congaree  reached  their  confluence  simulta- 
neously, and,  the  channel  below  being  too 
narrow  to  carry  off  the  combined  floods,  the 
waters  were  thrown  back  into  the  swamps 
above  and  upon  Kingville.  His  theory  was 
verified,  at  least  to  some  extent  by  the  fact 
that  the  river  gauge  at  Remlni,  on  the  San- 
tee,  showed  only  one  flood  crest;  whereas, 
if  the  crests  In  the  two  rivers  had  not  reach- 
ed the  Santee  at  the  same  time,  It  would 
have  shown  two  flood  crests,  as  it  had 
theretofore  always  done  when  there  were 
floods  in  both  rivers.  He  thought  it  a  mere 
coincidence,  which  had  probably  never  hap- 
pened before,  and  might  never  happen  again. 
Under  the  principles  of  law  hereinbefore 
announced,  it  is  clear  that  if  there  was 
nothing  more,  defendant  could  not  in  reason, 
have  been  expected  to  anticipate  such  an  un- 
precedented occurrence  and  provide  against 
it  It  appears,  however,  that  on  Thursday 
morning,  August  27th,  the  water  began  to 
rise  in  the  swamp  around  Kingville,  and 
about  7  o'clock  that  evening  it  began  to  run 
over  the  railroad  tracks,  and  was  rising 
about  2%  inches  an  hour.  This  indicated 
that  it  had  risen  from  2  to  3  feet  higher  than 


the  flood  of  1888,  and  that  all  previous  high- 
water  records  had  been  broken.  There  were 
oh  the  side  tracks  in  the  yard  from  15  to  17 
cars  of  merchandise  freight  including  the 
plaintiff's  goods.  There  were  also  some  emp- 
ty cars,  and  some  loaded  with  dead  freight 
such  as  stone,  coal,  etc  Defendant  had  two 
engines  on  the  ground,  one  attached  to  a 
construction  train,  and  the  other  had  just 
arrived,  bringing  the  regular  freight  train 
from  Columbia  for  Charleston.  The  freight 
train  had  to  wait  for  the  arrival  of  two 
passenger  trains  bound  for  Columbia,  one  a 
regular  train  on  defendant's  road,  and  the 
other  a  train  of  the  Seaboard  Air  Line  Rail- 
way, which  had  been  detoured  over  defend- 
ant's tracks  on  account  of  a  washout  on  the 
Seaboard  Road.  Those  trains  were  not  ex- 
pected, and  did  not  arrive,  until  11  o'clock. 
So  far  as  it  appears  from  the  testimony,  both 
the  engines  at  Kingville  stood  there  idle 
from  7  until  11  o'clock.  Either  could  have 
carried  the  cars  containing  merchandise  to 
Gadsden,  a  station  on  defendant's  road  about 
4  miles  from  Kingville,  and  put  them  on  the 
side  track  there. 

It  is  said,  however,  that  the  reason  this 
was  not  done  was  because  no  one  thought 
or  had  any  reason  to  think,  that  the  water 
would  rise  as  high  as  it  did.  Bearing  in 
mind,  however,  that  defendant  knew  of  the 
extraordinary  floods  in  nearly  all  the  tribu- 
taries of  the  Congaree  and  Wateree,  and 
therefore  that  it  should  have  anticipated, 
as  it  evidently  did,  an  unprecedented  rise  of 
the  water  at  Kingville,  and  that  the  water 
had  already  risen  from  2  to  3  feet  above  all 
previous  records,  and  was  then  rising  at  the 
rate  of  2%  inches  an  hour,  the  question 
whether  an  ordinarily  prudent  and  diligent 
person  would  then  have  thought  that  the 
time  had  come  to  take  steps  to  save  proper- 
ty which  was  exposed  to  the  perils  of  such  a 
flood  is  one  about  which  reasonable  men 
might  differ.  When  the  passenger  trains 
passed,  on  their  way  to  Columbia,  the  water 
had  risen  from  8  to  12  inches  over  the  tracks. 
By  order  of  the  roadmaster,  who  was  on  the 
ground,  the  freight  train,  after  leaving  about 
40  of  its  cars  on  the  bridges  and  trestles 
through  the  swamp  to  weight  them  down 
and  keep  them  from  being  washed  away, 
was  allowed  to  proceed  on  its  way  to  Charles- 
ton. The  other  engine  was  kept  busy  cut- 
ting out  and  placing  empty  cars  and  cars 
containing  dead  freight  on  the  other  bridges 
and  trestles  in  the  swamp  until  1  o'clock-  a. 
m.  on  the  28th,  when  the  water  got  so  high 
that  it  put  out  the  fire  in  the  fire  box.  When 
the  freight  cars  were  placed  on  the  bridges 
and  trestles  on  the  main  line,  there  could 
have  been  no  other  traffic  over  the  road,  and 
the  cars  containing  merchandise  freight 
could  have  been  carried  to  safety  by  placing 
them  on  the  main  line  a  few  hundred  yards 
west  of  Kingville.  Two  of  defendant's  em- 
ployes testified  that  they  intended  to  do  that 
as  soon  as  they  got  through  placing  the  cars 
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on  the  treaties,  but  that  when  they  had  fin- 
ished that  work  it  was  too  late,  because  the 
water  was  then  so  high  they  could  not  run 
the  engine. 

Under  the  facts  and  circumstances  stated, 
the  question  whether  an  ordinarily  prudent 
and  diligent  carrier  would  have  removed  the 
goods  to  a  place  of  safety  was  properly  sub- 
mitted to  the  jury. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WOODS,  J.,  concur. 


(91  s.  C  ill) 

ROUSE  et  a),  v.  BRANCH  et  al 

(Supreme  Court  of  South  Carolina.    March  25, 

1912.) 

1.  Wiuss  (f  651*)— Conditions— Validity. 

A  condition  in  a  will  for  forfeiture  of  a 
gift  on  the  beneficiary  contesting  the  will  is 
considered  in  terrorem  merely,  and  the  gift 
is  not  forfeited  by  a  contest,  based  on  probable 
cause;  but,  where  there  is,  not  simply  a  dec- 
laration of  forfeiture,  but  a  valid  gift  to  a 
third  person  in  case  of  breach  of  the  condition, 
a  contest  of  the  will  vests  the  gift  in  the  other 
beneficiary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  |  651.*] 

2.  Wills  (J  651*)— Conditions— Validity. 

Under  a  will  deducing  gifts  to  beneficiaries 
who  should  sue  to  break  the  will,  beneficiaries 
do  not  forfeit  their  right  to  the  larger  gifts  by 
contesting  the  will  on  the  ground  of  forgery. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  651.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  J.  W.  De  Vore,  Judge. 

"To   be  officially   reported." 

Action  by  M.  D.  Rouse  and  others  against 
Jim  Branch  and  others.  From  the  judg- 
ment, defendants  appeal.    Affirmed. 

Bates  &  Simms  and  W.  B.  De  Loach,  for 
appellants.  W.  A.  Holman  and  R.  C.  Hol- 
man,  for  respondents. 

GARY,  C.  J.  The  record  contains  this 
statement:  "This  is  an  action  for  partition 
between  the  plaintiffs  and  the  defendants, 
other  than  the  executors,  of  the  real  estate 
left  by  the  late  W.  H.  Mears  of  Hampton 
county,  said  state,  under  the  terms  of  his 
last  will  and  testament,  and  for  the  con- 
struction of  the  said  will.  The  defendant 
executors  in  their  answer  likewise  desired 
the  instruction  of  the  court  as  to  the  rights 
of  the  various  parties  under  said  will;  and 
all  of  the  defendants  denied  the  right  of 
the  plaintiffs  to  any  interest  in  said  estate, 
by  reason  of  having  required  the  will  to  be 
proven  in  due  form  of  law,  contending  that 
the  same  was  a  forgery,  and  because  of  the 
proceeding  thereunder  taken,  as  contained 
In  the  printed  record  now  on  file  in  the  Su- 
preme Court  in  the  case  of  Thomas  v. 
Rouse,  which  record  is  likewise  printed 
herein,  as  required  by  respondents." 

[1,2]  The  following  provision  appears  in 


the  will:  "If  any  of  the  parties  above  men- 
tioned, shall  enter  a  suit  in  law  to  break 
my  will,  he  shall  have  five  dollars  only,  and 
his  share  shall  be  divided  among  them  men- 
tioned in  the  fourth  division  of  my  will." 
The  appellants'  attorneys  in  their  argu- 
ment, after  discussing  the  authorities,  say: 
"According  to  the  weight  of  the  foregoing 
authorities,  the  following  principles  seem  to 
be  established:  (1)  Conditions  annexed  to 
legacies  and  devises,  providing  a  forfeiture 
in  case  the  will  is  contested,  are  valid.  (2) 
In  case  of  a  legacy,  a  breach  of  the  condi- 
tion will  not  work  a  forfeiture,  unless  there 
is  a  gift  over,  and  there  was  probabilis  cau- 
sa litagandi;  a  breach  of  the  condition  will 
not  work  a  forfeiture,  either  as  regards  a 
legacy  or  devise.  (4)  Where  the  will  is  con- 
tested on  behalf  of  an  infant  legatee  or  dev- 
isee, the  forfeiture  will  not  be  decreed,  ir- 
respective of  whether  there  was  a  gift  over 
or  not." 

In  the  first  place,  let  us  turn  to  our  own 
decisions  to  see  to  what  extent  this  question 
is  determined  by  them.  In  the  case  of  Mal- 
let v.  Smith,  6  Rich.  Eq.  12,  60  Am.  Dec. 
107,  the  testator  by  his  will,  made  certain 
provisions  for  some  of  his  slaves,  which 
were  void  under  the  statute.  He  bequeath- 
ed to  his  sister,  J.  M.,  $2,000,  made  her  one 
of  his  residuary  legatees,  and  then  provided 
as  follows:  "Should  any  of  my  legatees,  un- 
der this  my  will  complain,  or  express  any 
dissatisfaction  with  my  disposition  of  my 
estate,  herein  made,  I  hereby  'direct  and  em- 
power my  executors,  in  their  discretion,  to 
revoke  any  and  all  legacies,  such  complain- 
ing legatee  or  legatees,  might  have  been  en- 
titled to,  and  to  dispose  of  the  same,  be- 
tween my  other  legatees,  as  to  my  executor 
may  seem  just  and  proper."  The  chancel- 
lor on  circuit  used  this  language  in  that 
case:  "It  is  insisted  on  the  part  of  the  de- 
fendant that  the  complainant  has  forfeited 
her  legacy  of  $2,000,  as  well  as  her  interest 
In  the  residue,  by  calling  in  question  the 
validity  of  the  provisions  made  in  the 
fourth  clause.  The  general  proposition  on 
this  subject  was  established  as  early  as 
Powell  v.  Morgan,  2  Vern.  91.  That  was  a 
legacy  upon  condition  that  the  legatee  did 
not  disturb  or  interrupt  the  will  of  the  tes- 
tatrix. The  validity  of  the  will  was,  how- 
ever, unsuccessfully  contested  by  the  lega- 
tee. It  was  held  that  this  was  no  forfei- 
ture of  the  legacy,  as  there  was  probabilis 
causa  litigandi,  and  such  is  now-  the  well- 
settled  doctrine,  to  wit,  that  such  condition 
is  considered  in  terrorem  merely,  and  does 
not  operate  a  forfeiture  of  the  legacy.  But 
where  there  Is  not  simply  a  declaration  of 
forfeiture,  but  a  valid  bequest  to  a  third 
person  in  case  of  breach  of  the  condition, 
then  if  the  legatee  controvert  the  will,  his 
interest  will  cease  and  vest  in  the  other  leg- 
atee. The  exception  is  discussed  by  Sir 
William  Grant  in  Lloyd  v.  Branton,  3  Mer. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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117.  He  says  that  different  reasons  have 
been  assigned  by  different  Judges  for  the  op- 
eration of  a  devise  over;  some  holding  Chat 
it  was  a  clear  manifestation  of  intention 
that  the  declaration  of  forfeiture  was  not 
merely  in  terrorem,  and  others  that  it  was 
the  interest  of  the  devisee  over  which  made 
the  difference.  But  all  agree  that  there 
must  be  a  valid  devise  over,  in  order  to  de- 
feat the  legacy."  He  declared  that  the  said 
clause  of  the  will  was  null  and  void.  There 
was  an  appeal  to  the  Court  of  Appeals,  in 
equity,  and  the  case  was  heard  by  Chancel- 
lors Johnston,  Dunkin,  Dargan,  and  Ward- 
law,  the  opinion  of  the  court  being  deliv- 
ered by  Chancellor  Wardlaw,  who,  after 
stating  that  said  court  was  content  with 
the  chancellor's  conclusion,  and,  in  general, 
with  his  reasoning,  although  there  was  not 
entire  concurrence  of  the  members  of  the 
court  in  the  same  views,  used  the  follow- 
ing language: 

"Without  intention  or  authority  to  com- 
mit the  court  to  this  extent,  I  express  my 
own  opinion,  in  which  Chancellor  Johnston 
fully  concurs,  that  a  condition  subsequent 
of  this  description  is  void,  whether  there  be 
a  devise  over  or  not,  as  trenching  on  the 
'liberty  of  the  law'  (Shep.  Touch.  132)  and 
violating  public  policy.  In  Morris  v.  Bur- 
roughs, 1  Atk.  404,  Lord  Hardwicke  held 
such  a  condition  to  be  clearly  in  terrorem, 
and  no  forfeiture  could  be  Incurred  by  con- 
testing any  disputable  matter  in  a  court  of 
justice.  In  Powell  v.  Morgan,  2  Vern.  91, 
cited  in  the  circuit  decree,  it  was  adjudg- 
ed that  breach  of  such  condition  involves 
no  forfeiture,  where  there  is  probabilis  cau- 
sa lltigandi.  In  one  of  the  latest  cases  on 
this  subject,  Cooke  v.  Turner,  15  M.  &  Wels. 
727,  a  condition  was  supported  as  valid 
that,  if  the  devisee  should  dispute  the  san- 
ity and  competency  of  testator  to  make  a 
will,  although  testator  has  been  found  by 
inquest  to  be  a  lunatic,  or  should  refuse, 
when  required  by  the  executors,  to  confirm 
the  will,  the  disposition  in  favor  of  such 
devisee  should  be  revoked.  In  delivering  the 
judgment  of  the  exchequer,  Lord  Crannere, 
now  Lord  Chancellor,  then  Sir  R.  M.  Rolfe, 
admits  that  the  policy  of  the  state  prevents 
a  testator  from  making  the  continuance  of 
an  estate  depend  on  the  legatee  committing 
a  crime,  or  refraining  to  do  that  which  it 
is,  or  may  be,  the  interest  of  the  state  he 
should  do,  such  as  that  he  should  not  mar- 
ry, should  not  engage  in  commerce,  should 
not  plow  his  arable  land,  or  should  not  do 
anything  else,  the  performing  of  which  par- 
takes of  the  character  of  a  duty  of  imper- 
fect obligation;  but  he  insists  that  there  is 
no  duty  of  perfect  or  imperfect  obligation 
on  an  heir  to  contest  his  ancestor's  sanity, 
and  that  it  matters  nothing  to  the  state 
whether  the  land  be  enjoyed  by  devisee  or 
heir.  It  seems  to  me  that  this  is  a  very 
narrow  view  of  public  policy.  It  is  the 
interest  of  the  state  that  every  legal  own- 


er should  enjoy  his  estate,  and  that  no  citi- 
zen should  be  obstructed,  by  the  risk  of 
forfeiture,  from  ascertaining  his  rights  by 
the  law  of  the  land.  It  may  be  politic  to 
encourage  parties  in  the  adjustment  of 
doubtful  rights  by  arbitration  or  by  pri- 
vate settlement;  but  it  is  against  the  fun- 
damental principles  of  justice  and  policy  to 
inhibit  a  party  from  ascertaining  his  rights 
by  appeal  to  the  tribunals  established  by 
the  state  to  settle  and  determine  conflicting 
claims.  If  there  be  any  such  thing  as  pub- 
lic policy,  it  must  embrace  the  right  of  a 
citizen,  to  have  his  claims  determined  by 
law.  •  •  *  But  the  doctrine  of  the  va- 
lidity of  such  a  condition,  where  there  is  a 
devise  over,  Is  too  firmly  established  to  be 
overruled,  except  upon  grave  consideration 
in  some  case  where  the  point  is  necessarily 
involved  in  the  decision;  and  that  is  not 
the  fact  here."    The  decree  was  affirmed. 

There  is  also  another  case  in  our  reports 
which  we  will  discuss  later.  Turning  to  the 
authorities  elsewhere,  we  quote  the  following 
language  from  the  case  of  Cooke  v.  Turner, 
15  M.  &  Wels.  727:  "The  conditions  said  to 
be  void,  as  trenching  on  the  liberty  of  law, 
are  those  which  restrain  a  party  from  doing 
some  act  which  it  is  supposed  the  state  has 
or  may  have  an  interest  to  have  done.  The 
state,  for  obvious  reasons,  has  an  interest 
that  its  subjects  should  marry,  and  therefore 
will  not,  in  general,  allow  parties,  by  con- 
tracts or  conditions  in  a  will,  to  make  the 
continuance  of  an  estate  depend  on  the 
owner  not  doing  that  which  it  either  is  or 
may  be  the  interest  of  the  state  that  he 
should  be.  So  the  state  is  interested  in  hav- 
ing its  subjects  embarked  in  trade  and  agri- 
culture; and  therefore  the  law  will  not  give 
effect  to  a  condition  defeating  an  estate,  in 
case  its  owner  shall  engage  in  commerce,  or 
sow  his  arable  lands,  or  the  like.  The  prin- 
ciple on  which  conditions  are  void  is  analo- 
gous to  that  on  which  conditions  defeating 
an  estate,  unless  the  owner  commits  a  crime, 
are  void.  In  the  latter  case,'  the  condition 
has  a  tendency  to  induce  the  violation  of  a 
positive  duty;  in  the  former,  to  prevent  the 
performance  of  what  partakes  of  the  char- 
acter of  imperfect  obligation.  But  in  the 
case  of  a  condition,  such  as  that  before  us, 
the  state  has  no  interest  whatever,  apart 
from  the  interest  of  the  parties  themselves. 
There  is  no  duty,  either  perfect  or  imperfect, 
on  the  part  of  an  heir  to  contest  his  an- 
cestor's sanity.  It  matters  not  to  the  state 
whether  the  land  is  enjoyed  by  the  heir  or 
by  the  devisee;  and  we  conceive,  therefore, 
that  the  law  leaves  parties  to  make  just 
what  contracts  and  engagements  they  think 
expedient  as  to  raising  or  not  raising  ques- 
tions of  law  or  of  fact  among  themselves, 
the  sole  result  of  which  is  to  give  the  en- 
joyment of  the  property  to  one  claimant, 
rather  than  to  another.  *  *  *  Where  the 
condition  is   bad  on  the  ground  of  public 
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policy,  it  obviously  must  be  bad  whether 
it  be  precedent  or  subsequent;  for  the  law 
will  no  more  allow  anything  contrary  to  pub- 
lic policy  to  be  made  a  means  whereby  a 
party  shall  entitle  himself  to  an  estate  than 
it  will  allow  it  to  be  a  means  whereby  he 
shall  be  deprived  of  that  of  which  he  is  al- 
ready In  possession."  See,  also,  Smith- 
sonian Institution  v.  Meech,  169  U.  S.  398,  18 
Sup.  Ct.  396,  42  L.  Ed.  793 ;  Estate  of  Hite, 
155  Cal.  436,  101  Pac.  443,  and  notes  to  that 
case  in  17  Ann.  Cas.  993,  and  21  L  B.  A. 
(N.  S.)  953. 

Conceding  that  the  four  propositions  here- 
inbefore mentioned,  for  which  the  appel- 
lants* attorneys  contend,  are  sound  as  gen- 
eral statement  of  law,  it  does  not  follow 
that  they  are  applicable  to  the  facts  of  this 
case. 

The  cases  of  Mallet  v.  Smith,  6  Rich.  Eq. 
12,  60  Am.  Dec.  107*  and  Cooke  v.  Turner, 
15  M.  &  Wels.  727,  show — in  fact,  the  prin- 
ciple does  not  seem  to  be  disputed — that  a 
testator  cannot  provide  that  the  continuance 
of  an  estate  shall  depend  upon  the  condition 
that  the  devisee  or  legatee  shall  not  marry, 
or  engage  in  commerce,  or  sow  his  arable 
lands,  or  the  like,  as  such  condition  would 
be  against  public  policy.  We  thus  see  that 
all  conditions  In  wills,  upon  which  an  es- 
tate shall  be  allowed  to  continue  in  the 
devisee  or  legatee,  are  not  valid;  and  the 
question  in  this  case  is  whether  the  right  to 
contest  a  will  on  the  ground  that  it  is  a 
forgery  stands  upon  the  same  footing  as  the 
right  to  contest  a  will  when  there  is  a  con- 
dition that  the  devisee  or  legatee  shall  not 
marry,  or  engage  In  commerce,  or  sow  his 
arable  land,  and  the  like. 

In  the  case  of  Brelthaupt  v.  Bauskett,  1 
Rich.  Eq.  465,  the  court  had  before  it  the 
question  whether  a  devise  to  a  mistress  or 
illegitimate  children,  under  the  statute,  was 
absolutely  void,  or  only  voidable  at  the  elec- 
tion of  the  wife  or  legitimate  children,  and 
used  this  language  :  "Chief  Justice  Spencer, 
delivering  the  opinion  of  the  court  says  that 
'whenever  the  act  done  takes  effect  as  to 
some  purposes,  and  is  void  as  to  persons 
having  an  interest  in  Impeaching  it,  the  act 
is  not  a  nullity;  and  therefore,  in  a  legal 
sense,  it  is  not  utterly  void,  but  merely  void- 
able;' Another  test  of  a  void  act  or  deed  is 
that  every  stranger  may  take  advantage  of 
it,  but  not  a  voidable  one.  2  Lev.  218,  Vln. 
Abr.  tit  Void  and  Voidable  A.  PL  II.  Again, 
a  thing  may  be  void  in  several  degrees :  '(1) 
Void  so  as  if  never  done,  to  all  purposes, 
so  as  all  persons  may  take  advantage  there- 
of; (2)  void  to  some  purposes  only;  (3)  so 
void  by  operation  of  law  that  he  that  will 
have  the  benefit  of  It  may  make  it  good/  " 

A  forged  will  certainly  comes  under  the 
first  head.  No  case  has  been  cited,  and  we 
do  not  believe  any  can  be  found,  sustaining 
the  proposition  that  a   devisee   or  legatee 


shall  not  have  the  right,  upon  probable 
cause,  to  show  that  a  will  is  a  forgery,  with- 
out incurring  the  penalty  of  forfeiting  the 
estate  given  to  him  by  the  will.  The  right 
of  a  contestant  to  institute  judicial  proceed- 
ings upon  probable  cause  to  ascertain  wheth- 
er the  will  was  ever  executed  by  the  appar- 
ent testator  Is  founded  upon  justice  and 
morality.  If  a  devisee  should  accept  the 
fruits  of  the  crime  of  forgery  under  the  be- 
lief, and  upon  probable  cause,  that  it  was  a 
forgery,  he  would  thereby  become  morally  a 
particeps  criminis,  and  yet,  if  he  is  unwill- 
ing to  commit  this  moral  crime,  be  confront- 
ed with  the  alternative  of  doing  so,  or  of 
taking  the  risk  of  losing  all  under  the  will, 
in  case  it  should  be  found  not  to  be  a 
forgery.  Public  policy  forbids  that  he  should 
be  tempted  in  such  a  manner.  This  is  far 
more  obnoxious  to  public  policy  than  a  con- 
dition in  the  will  against  marriage. 
Judgment  affirmed. 

WOODS  and  HYDRICK,  JJ.,  concur. 


(91  s.  C.  101) 
BROWN  et  aL  ▼.  BROWN  et  aL 
(Supreme   Court   of   South   Carolina.     March 

25,  1912.) 

Wills  (J  174*)  —  Revocation  —  Interlinea- 
tion. 

Under  Civ.  Code  1902,  §  2401,  providing 
that  no  will  or  any  clause  thereof  shall  be 
revocable  but  by  some  other  will  or  codicil 
in  writing,  attested  and  subscribed,  or  by  de- 
stroying and  obliterating  the  same  by  the  tes- 
tator himself,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  the  act  of  the 
testator  in  erasing  separate  clauses  of  the  will 
by  means  of  interlineation  is  a  revocation  pro 
tan  to;  for  the  statute  specifically  allows  the 
revocation  of  isolated  clauses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  453;    Dec  Dig.  §  174.*! 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  T.  S.  Sease,  Judge. 

"To  be  officially  reported." 

Action  by  Mamie  McC.  Brown  and  others, 
as  executors  of  the  last  will  and  testament 
of  Fred  G.  Brown,  against  Julia  Brown  and 
others.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 


Jaynes,  Geiger  &  Wolfe,  for  appellants. 
Paget  &  Watkins  and  Bonham,  Watkins  & 
Allen,  for  respondents. 

WOODS,  J.  This  action  was  instituted  for 
the  purpose  of  determining  the  force  and  ef- 
fect of  the  will  of  Fred  G.  Brown,  executed 
on  October  9,  1906.  The  will  contained, 
among  other  devises  and  bequests,  the  follow- 
ing as  a  part  of  the  third  clause:  "I  will  to 
my  nephew,  Fred  Haltiwanger,  one  thousand 
dollars;  to  my  nephew,  Fred  Brown  Led- 
better,  one  thousand  dollars;  to  my  nieces, 
namesakes  of  my  mother,  Julia  Ledbetter, 
Julia    Haltiwanger,    and   Julia    Brown   one 
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thousand  dollars  each;  to  Bzeklel  Martin, 
my  colored  servant,  two  hundred  dollars, 
and  it  is  my  desire  that  he  use  this  to  pay 
for  his  home."  And  the  following  as  a 
fourth  clause:  "I  will  and  devise  five  hun- 
dred dollars  to  Mrs.  Zoe  La  Foy  and  John 
La  Foy  to  assist  them  in  purchasing  a  home." 
The  will  contained  clauses  disposing  of  the 
residuary  estate.  In  the  third  clause,  the 
legacies  to  Julia  Ledbetter,  Julia  Haltiwan- 
ger,  and  Julia  Brown  of  $1,000  each  had  a 
single  pen  line  drawn  through  them,  leaving 
them  thoroughly  legible,  and  through  the 
fourth  clause  of  the  will,  above  quoted,  pen 
lines  were  drawn,  striking  out  the  legacy  to 
Mrs.  Zoe  La  Foy  and  John  La  Foy,  leaving 
it  thoroughly  legible.  There  were  numerous 
other  alterations  in  the  will  which  do  not 
pertain  to  this  appeal.  Subtended  to  the  will 
was  this  memorandum:  "I  made  the  above 
erasures  after  I  had  signed  the  above  will." 
Signed,  "Fred  G.  Brown." 

The  question  between  the  legatees  and  ex- 
ecutors was  whether  the  legacies  were  re- 
voked. Bearing  on  this  issue  the  following 
admissions  appear  in  the  record:  "(1)  That 
the  will  admitted  to  probate  is  the  last  will 
and  testament  of  Fred  G.  Brown;  (2)  that 
the  alterations  were  made  by  the  testator 
after  execution,  and  without  republication  of 
the  will;  (3)  that  they  were  made,  not  with 
the  intention  of  revoking  the  will  in  toto, 
but  pro  tan  to;  (4)  that  there  was  no  sub- 
sequent will  or  codicil  in  writing  declaring 
the  same." 

The  appeal  is  from  a  decree  of  the  circuit 
court  holding  that  the  legacies  were  revok- 
ed. The  appeal  depends  on  the  construction 
of  the  following  provision  of  the  statute  of 
frauds  as  it  now  appears  in  section  2481  of 
the  Civil  Code  1902:  "No  will  or  testament, 
in  writing,  of  any  real  or  personal  property, 
or  any  clause  thereof,  shall  be  revocable 
but  by  some  other  will  or  codicil  in  writing 
declaring  the  same,  attested  and  subscribed 
by  three  witnesses  as  aforesaid,  or  by  de- 
stroying or  obliterating  the  same  by  the  tes- 
tator himself,  or  some  other  person  in  his 
presence,  and  by  his  direction  and  consent." 

There  can  be  no  doubt  that  the  statute 
contemplates  the  revocation,  not  only  of  the 
whole  will,  but  of  any  clause  thereof,  by  de- 
struction or  obliteration.  Any  other  con- 
struction would  require  that  the  words  "or 
any  clause  thereof  be  regarded  as  having 
no  effect.  Although  the  point  was  not  di- 
rectly involved,  this  meaning  was  expressly 
assumed  in  Pringle  v.  Executors  of  McPher- 
son,  2  Brev.  279,  3  Am.  Dec.  713,  and  Meanes 
v.  Moore,  Harp.  314.  True  the  statute  can- 
not be  extended  so  as  to  make  an  additional 
specific  devise  or  bequest  by  mere  oblitera- 
tion of  clauses  of  the  will;  for  that  would 
be  making  a  testamentary  disposition  of 
property  without  the  formalities  required  for 
such  disposition.     Pringle  v.   Executors  of 


McPherson,  supra.  But  there  is  nothing  in 
the  statute  warranting  the  court  in  holding 
that  the  power  of  revocation  of  a  clause  of 
a  will  by  obliteration,  expressly  conferred  by 
the  statute  in  general  terms,  and  applying  to 
all  wills,  has  no  application  to  wills  con- 
taining that  most  common  feature,  a  re- 
siduary clause.  The  increase  of  the  residuary 
estate  which  may  result  from  the  oblitera- 
tion is  not  a  new  testamentary  disposition, 
but  a  mere  incidental  consequence  resulting 
from  the  exercise  of  the  power  conferred  on 
the  testator  by  the  statute.  The  language 
of  the  statutes  of  New  York  and  other  states 
on  the  subject  is  so  different  that  a  review 
of  the  authorities  in  other  jurisdictions  would 
throw  little  light  on  the  construction  of  our 
statute. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  J.,  concur. 


(91  8.  G.  156) 
CENTRAL  NAT.  BANK  OF  KANSAS  CITY, 
MO.,  v.  EFIKD  et  al. 

(Supreme  Court  of  South  Carolina.    March  26b 

1912.) 

1.  Alteration  of  Instruments  (10*)— Bills 
and  Notes  (|  878*)— Effect—Note. 

The  erasure  of  the  words,  "See  special 
agreement,"  following  the  signature  of  a  party 
to  a  note,  is  a  material  alteration,  and  renders 
it  unenforceable  by  an  innocent  holder  against 
any  party  prior  to  the  one  responsible  for  the 
alteration. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  §§  54-56;  Dec.  Dig. 
f>9;*  Bills  and  Notes,  Cent.  Dig.  §§  085-992; 
Dec  Dig.  §  378.*] 

2.  Evidence    (|   429*)— Alterations— Parol 
Evidence. 

The  rule  against  the  admission  of  parol 
evidence  to  vary  written  instruments  does  not 
exclude  parol  testimony  to  prove  a  material 
alteration  in  a  note. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1969-1971, 1973, 1974;  Dec  Dig. 
§  429.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;   Geo.  W.  Gage,  Judge. 

"To  be  officially  reported." 

Action  by  the  Central  National  Bank  of 
Kansas  City,  Mo.,  against  D.  F.  Efird  and 
others.  From  a  judgment  on  a  verdict  for 
defendants,  plaintiff  appeals.    Affirmed. 

J.  Brooks  Wingard,  for  appellant  Graham 
&  Sturkle,  Efird  &  Dreher,  and  George  Bell 
Tlmmerman,  for  respondents. 

HYDRICK,  J.  Plaintiff  sued  defendants 
on  their  promissory  note  for  $1,333,  dated 
February  6,  1907,  payable  to  the  order  of 
McLaughlin  Bros.,  two  years  after  date. 
The  note  was  given  In  part  payment  for  a 
stallion.  Plaintiff  purchased  it  In  the  reg- 
ular course  of  business,  in  good  faith,  for 
full  value,  before  maturity,  and  without  no- 
tice of  any  defense,  defect,  or  infirmity.    The 
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defenses  set  up  were:  (1)  That  A.  R.  Tay- 
lor was  to  sign  the  note  as  a  comaker  with 
defendants  before  it  was  delivered,  and  the 
payee  agreed  that  it  should  not  be  put  into 
circulation  until  Taylor  had  signed  it,  which 
he  never  did.  (2)  That  without  the  knowl- 
edge or  consent  of  the  other  makers  the 
payee  made  a  special  and  separate  agreement 
in  writing  with  Samuel  B.  George,  one  of  the 
makers,  that  his  liability  should  be  limited 
to  $200,  while  on  the  face  of  the  note  the 
liability  of  all  the  makers  appeared  to  be 
joint  and  several;  that  the  existence  of  said 
agreement  was  evidenced  by  said  Samuel  B. 
George  writing  under  his  name  on  said  note 
the  words,  "See  special  agreement,"  and  that 
this  was  done  after  the  execution  of  the  note 
by  all  the  makers,  including  the  said  George; 
that  it  was  a  material  alteration,  which 
avoided  the  note;  that  said  words,  "See  spe- 
cial agreement,"  were  afterwards  fraudulent- 
ly erased,  which  also  destroyed  the  validity 
of  the  note.  (8)  Breach  of  a  written  con- 
tract of  warranty  of  the  horse.  (4)  Failure 
of  consideration.  There  was  evidence  tend- 
ing to  prove  each  of  the  defenses  set  up. 
The  court  instructed  the  jury  that  the  first, 
third,  and  fourth  defenses  would  not  avail 
defendants,  as  the  note  was  in  the  hands 
of  a  bona  fide  holder  for  value  before  ma- 
turity, unless  they  found  that  the  evidence 
established  the  second  defense;  that,  if  the 
words,  "See  special  agreement,"  were  writ- 
ten under  the  name  of  the  defendant  Samuel 
B.  George,  that  destroyed  the  negotiability 
of  the  note,  and  would  let  in  the  other  de- 
fenses, if  the  evidence  established  them;  but, 
unless  they  found  that  those  words  had  been 
written  under  the  name  of  the  defendant 
George,  their  verdict  should  be  for  the  plain- 
tiff. 

[1]  The  jury  found  for  the  defendants, 
which  clearly  established  the  fact  that  they 
found  that  the  words,  "See  special  agree- 
ment," had  been  written  under  the  name  of 
George  after  the  execution  of  the  note,  and 
it  necessarily  established  the  fact  that  they 
had  been  erased,  for  they  were  not  there  at 
the  trial.  The  special  agreement  was  ex- 
cluded from  evidence  by  his  honor.  There- 
fore, not  knowing  what  It  was,  except  In  the 
most  general  way,  and  not  being  able  to 
properly  determine  its  legal  effect,  we  prefer 
not  to  pass  upon  the  question  whether  the 
words,  "See  special  agreement,"  written  aft- 
er the  name  of  George,  destroyed  the  nego- 
tiability of  the  note.  Nor  is  the  decision  of 
that  question  necessary.  There  can  be  no 
doubt  that  the  erasure  of  those  words  was  a 
material  alteration  of  the  note,  which  invali- 
dated it  even  in  the  hands  of  an  innocent 
holder.  Sanders  v.  Bagwell,  32  S.  G.  238, 10 
S.  E.  946,  7  L.  R.  A  743;  Vaughan  v.  Fow- 
ler, 14  S.  C.  355,  87  Am.  Rep.  731;  Plyler  v. 
Elliott,  19  S.  0.  257.  The  general  rule  up- 
on the  subject  is  thus  expressed  in  2  A.  & 


E.  Enc.  L.  (2d  Ed.)  p.  193:  "So,  where  a 
promissory  note  is  materially  altered  by  the 
payee  or  transferee,  not  only  is  it  vitiated 
and  destroyed  in  the  hands  of  the  party  re- 
sponsible for  the  alteration,  but  there  can  be 
no  recovery  thereon  against  the  maker,  or 
any  Indorser  prior  to  the  one  who  is  respon- 
sible for  the  alteration,  by  a  person  Into 
whose  hands  it  has  come  after  the  change 
was  made,  even  though  he  be  a  bona  fide  in- 
dorsee for  value  without  notice  of  the  al- 
teration." Exchange  Nat  Bank  v.  Bank  of 
Little  Rock,  58  Fed.  140,  7  C.  C.  A.  Ill,  22 
L.  R.  A.  687  and  note;  Citizens'  National 
Bank  v.  Williams,  174  Pa.  66,  84  Atl.  803,  85 
L.  R.  A.  464  and  note. 

[2]  There  was  no  error  in  admitting  evi- 
dence as  to  when  and  under  what  circum- 
stances and  by  whom  the  words  were  writ- 
ten under  the  name  of  defendant  George. 
Appellant  is  clearly  in  error  In  supposing 
that  such  evidence  violates  the  rule  that 
parol  evidence  cannot  be  admitted  to  contra- 
dict, add  to,  alter,  or  vary  the  terms  of  a 
written  instrument.  If  that  rule  were  ap- 
plied to  prevent  proof  of  material  and  fraud- 
ulent alterations  of  Instruments,  the  most 
flagrant  frauds  and  forgeries  could  be  suc- 
cessfully perpetrated.  As  the  alteration  de- 
stroyed, not  only  the  negotiability  of  the 
note,  but  the  validity  of  it,  there  was,  of 
course,  no  error  In  admitting  evidence  to 
tablish  the  other  defenses  set  up. 

Judgment  affirmed. 

GARY,  0.  X,  and  WOODS,  J,,  concur. 


(91  S.  C.  147) 

SBTTLEMBYER  v.  SOUTHERN  RY.  CO., 
CAROLINA  DIVISION. 

(Supreme  Court  of  South  Carolina.    March  26, 

•      1912.) 

1.  Negligence  (|  119*)— Issues,  Pboof,  and 
Variance. 

Though  a  plaintiff  may  not  recover  on 
proof  that  he  was  injured  by  an  act  of  negli- 
gence not  alleged  In  the  complaint  it  is  not 
essential  that  the  negligence  alleged  was  the 
sole  proximate  cause,  but  a  recovery  is  au- 
thorized on  proof  that  such  act  of  negligence 
was  one  of  the  proximate  causes. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  200-216;    Dec  Dig.  |  119.*] 

2.  Railroads  (§  337*)— Accidents  at  Cross- 
ings—Negligence— Proximate  Cause. 

Where  foul  odors  of  wild  animals  in  a  car 
standing  at  a  crossing  was  one  of  the  proxi- 
mate causes  of  the  fright  of  a  horse,  causing  it 
to  run  away  and  injure  the  driver,  he  could 
recover,  though  a  box  of  rabbits  on  the  station 
platform  made  a  noise,  increasing  the  fright. 
[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  SS  1090-1095;   Dec  Dig.  |  337.*! 

3.  Railroads  (§  350*)— Accidents  at  Cross- 
ings—Negligence—Question fob  Jury. 

Whether  a  railroad  company  leaving  a  car 
of  wild  animals  standing  at  a  crossing  for  sev- 
eral davs  was  guilty  of  actionable  negligence, 
and  liable  for  injuries  to  a  driver  caused  by 
his  horse  becoming  frightened  by  odors  coming 


-•For  other  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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from  the  car,  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  §§  1152-1192;  Dec  Dig.  |  350.*} 

Gary*  G.  J.,  and  Watts,  J.,  dissenting. 

Appeal  from  Gommon  Pleas  Circuit  Court 
of  Cherokee  County;    Robt.  Aldrlch,  Judge. 

"To  be  officially  reported." 

Action  by  W.  L.  Settlemeyer  against  the 
Southern  Railway  Company,  Carolina  Di- 
vision. From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

Butler  &  Hall  and  Otts  &  Dobson,  for  ap- 
pellant   Sanders  &  De  Pass,  for  respondent. 

WOODS,  J.  The  allegations  of  negligence 
and  injury  resulting  therefrom  on  which 
the  plaintiff  sought  to  recover  from  the  de- 
fendant are  as  follows:  "That  on  or  about 
the  9th  day  of  July,  1909,  while  driving 
along  the  public  highway  leading  from  Cher- 
okee Falls  to  his  home  at  Gaffney,  in  said 
state  and  county,  and  while  attempting  to 
cross  the  tracks  of  the  defendant  at  a  reg- 
ular crossing,  at  the  depot  for  Cherokee 
Falls,  a  freight  car  being  used  by  the  defend- 
ant was  across  the  public  road  or  highway, 
and  had  negligently  and  carelessly  been  left 
across  said  public  road  for  a  long  time,  in 
violation  of  the  statute  laws  of  this  state, 
and  a  willful  disregard  of  the  rights  of  the 
plaintiff  and  the  public;  and,  in  order  to 
continue  his  journey,  the  plaintiff  was  forc- 
ed, by  reason  of  the  willful  and  negligent 
blocking  of  said  public  road,  or  crossing,  to 
drive  around  and  above  the  regular  cross- 
ing to  cross  defendant's  tracks.  That  the 
freight  car  which  was  willfully  and  negli- 
gently left  standing  across  said  public  cross- 
ing by  the  defendant,  its  lessee,  agent,  serv- 
ant, and  representatives,  was  very  offensive, 
in  that  it  smelled  very  foully,  and  gave 
forth  a  great  stench.  That  plaintiff's  horse 
was  made  afraid  and  became  very  much 
frightened  by  reason  of  the  foul  smell  and 
great  stench  arising  from  said  car,  became 
unmanageable,  and  in  surging  and  violent  ef- 
fort to  get  away  from  the  foul  smelling  car, 
which  had  been  left  standing  across  the 
public  crossing,  as  aforesaid,  ran  violently 
against  the  bank  of  the  cut  of  the  railroad, 
which  came  down  even  with  the  public  road 
on  the  opposite  side  of  the  railroad,  and  just 
above  the  public  crossing,  and  by  reason 
of  which  the  plaintiff  was  thrown  violently 
from  his  buggy,  and  was  greatly  hurt  and 
painfully  injured.    •    •    * " 

[1]  The  circuit  Judge  directed  a  verdict 
on  the  ground  that  there  was  no  testimony 
tending  to  prove  that  any  act  of  negligence 
of  the  defendant  alleged  in  the  complaint 
was  the  proximate  cause  of  the  injury.  On 
this  vital  point  the  plaintiff  testified,  in  sub- 
stance, that  a  car  in  which  wild  animals 
were  kept  by  a  showman  had  been  left  on 
the  track  so  as  to  project  across  the  wagon 


track  of  the  road,  leaving,  however,  room 
between  the  car  and  the  station  building  for 
vehicles  to  pass;  that  as  he  approached  the 
car,  riding  in  a  buggy,  his  horse  was  fright- 
ened and  excited  by  the  noisome  odors  emit- 
ted from  the  car,  the  fright  of  the  horse 
causing  plaintiff  to  form  the  intention  of 
turning  back;  that  at  this  juncture  he  saw 
a  box  or  case  of  rabbits  on  the  station 
platform;  and  that  the  noise  made  by  the 
jumping  of  the  rabbits  in  the  wire  cage  so 
increased  the  fright  of  the  horse  that  he  be- 
came unmanageable,  and  ran  around  the  car 
against  an  embankment,  throwing  plaintiff 
out  of  the  buggy.  It  thus  appears  that 
there  was  evidence  of  two  causes  which 
frightened  the  horse  and  made  him  run 
away — the  foul  odor  from  the  car,  and  the 
noise  made  by  the  rabbits.  The  complaint 
contains  no  allegation  of  negligence  against 
the  defendant  with  respect  to  the  noise  made 
by  the  rabbits,  and,  if  the  evidence  had 
shown  that  the  horse  was  frightened  by  that 
alone,  the  case  would  have  failed;  for  a 
plaintiff  cannot  recover  on  proof  that  he  was 
injured  by  an  act  of  negligence  by  the  de- 
fendant not  charged  in  the  complaint  But, 
while  it  is  necessary  to  recovery  to  show 
that  an  act  of  negligence  alleged  in  the  com- 
plaint was  one  of  the  proximate  causes,  it 
is  not  essential  to  show  that  it  was  the  sole 
proximate  cause.  There  may  be  a  recovery 
upon  evidence  tending  to  show  that  an  in- 
jury was  received  by  reason  of  the  negli- 
gence alleged  in  the  complaint  operating  as 
a  proximate  cause  in  conjunction  with  an- 
other independent  proximate  cause.  This 
rule  is  familiar  and  generally  recognized. 
Thompson  v.  Seaboard  A.  L.  Ry.,  78  S.  G 
384,  58  S.  E.  1094;  Id.,  81  S.  C.  333,  62  S. 
E.  396,  20  L.  R.  A.  (N.  S.)  426;  Blakely  v. 
Laurens  County,  55  S.  C.  422,  33  S.  E.  503 ; 
29  Cyc.  497. 

[2]  As  the  evidence  tended  to  show  that 
the  foul  odors  of  wild  animals  coming  from 
the  car,  alleged  in  the  complaint  as  the  prox- 
imate cause,  was  one  of  the  proximate  caus- 
es of  the  fright,  the  runaway,  and  the  re- 
sulting injury  to  the  plaintiff,  it  follows  un- 
der the  principle  above  stated  that  this  was 
sufficient  to  require  the  submission  of  the 
issue  of  proximate  cause  to  the  jury,  if  leav- 
ing the  car  on  the  crossing  was  an  act  of 
negligence. 

[3]  On  this  last  point  it  is  Important  to 
observe  that  the  car  was  not  stopped  on  the 
crossing  temporarily  as  a  part  of  a  passing 
train,  but  was  left  standing  for  several  days 
across  the  road  where  the  defendant  must 
have  known  that  persons  were  continually 
passing  in  vehicles  drawn  by  horses  and 
mules.  Aside  from  the  common  knowledge 
on  the  subject,  the  fact  that  the  plaintiff's 
horse  and  other  horses  were  excited  and 
frightened  by  the  odor  of  wild  animals  made 
the   issue  one  for  the  jury   to   determine 
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whether  the  defendant  should  hare  known 
that  the  presence  of  the  car  was  dangerous 
to  public  travel,  and  whether  due  care  re- 
quired that  It  should  have  placed  such  a  car 
further  away  from  the  crossing. 

The  Judgment  of  the  circuit  court  is  re- 
versed. 

FRASER,  J.,  concurs. 

HYDRICK,  J.  I  concur  in  the  opinion 
that  the  judgment  should  be  reversed  for 
the  reasons  stated  in  the  opinion  of  Mr. 
Justice  WOODS,  and  also  for  the  following 
additional  reasons:  The  question  of  proxi- 
mate cause  Is  ordinarily  one  for  the  jury. 
Doolittle  v.  Railway,  62  S.  C.  130,  40  S.  E. 
133;  Schumpert  v.  Railway,  65  S.  C.  332, 
43  S.  E.  813,  95  Am.  St  Rep.  802;  Rinake 
v.  Mfg.  Co.,  55  S.  a  179,  32  S.  E.  983 ;  Car- 
son v.  Railway,  68  S.  C.  56,  46  S.  E.  525. 
Numerous  other  cases  might  be  cited  from 
the  decisions  of  this  court  The  same  rule 
prevails  in  other  jurisdictions.  21  A.  &  E. 
Enc.  L.  (2d  Ed.)  508;  29  Cyc.  639.  In  29 
Cyc.  503,  it  is  said:  "It  is  usually  held  that, 
although  an  injury  is  caused  by  frightened 
animals,  yet  the  negligent  act  of  the  person 
who  caused  them  to  be  frightened  Is  the 
proximate  cause  of  the  injury;  the  result 
being  a  natural  consequence  of  the  original 
act"  Of  course,  if  the  evidence  is  suscepti- 
ble of  only  one  reasonable  inference,  the 
court  may  draw  the  inference.  But  in  this 
case  the  testimony  is  certainly  susceptible 
of  more  than  one  inference.  Several  of  the 
witnesses  testified  that  the  car  gave  forth 
a  foul  odor,  as  of  wild  animals,  and  that  it 
partially  obstructed  the  public  road.  Plain- 
tiff testified  that  his  horse  was  frightened  by 
the  odor  from  the  car.  It  is  true  there  was 
some  confusion  in  his  testimony  as  to  the 
connection  which  the  cage  of  rabbits  had 
with  the  fright  of  his  horse,  but  I  think  it 
was  made  reasonably  clear  right  at  the  last 
of  his  testimony  set  out  in  the  opinion  of 
Mr.  Justice  WATTS  that  it  was  the  odor 
of  the  car,  and  not  the  rabbits,  which  fright- 
ened his  horse.  He  says  that  the  horse  be- 
came frightened  just  as  he  was  passing  or 
had  passed  the  rabbits,  and  came  in  front 
of  the  car;  and  that,  when  he  had  passed 
them,  his  horse  snorted,  and  then  the  rab- 
bits began  to  jump  and  surge.  Two  other 
witnesses  testified  that  their  horses  became 
frightened  at  the  car,  when  the  rabbits  were 
not  there,  so  far  as  it  appears  from  the  tes- 
timony. It  is  matter  of  common  knowledge 
that  horses  do  take  fright  at  the  smell  of 
wild  animals.  From  this  testimony  It  Is,  I 
think,  as  probable  that  the  fright  of  the 
horse  was  caused  by  the  odor  from  the  car, 
and  that  his  snort  caused  the  rabbits  to 
become  alarmed,  as  that  the  alarm  and  noise 
of  the  rabbits  frightened  the  horse;  or  it 
may  be,  as  suggested  by  Mr.  Justice  WOODS, 
that  the  scent  of  wild  animals  emitted  from 


the  car  combined  with  the  noise  of  the  rab- 
bits to  frighten  the  horse. 

Moreover,  the  frightening  of  his  horse  by 
the  odors  from  the  car  is  not  the  only  negli- 
gence alleged  by  the  plaintiff  as  the  cause 
of  his  injury.  He  alleges,  also,  that  the  road 
was  negligently  obstructed  by  leaving  the 
car  extending  into  it,  so  that  in  going  around 
the  end  of  the  car  the  horse  ran  his  buggy 
into  a  bank,  which  caused  him  to  be  thrown 
out  and  hurt  There  was  testimony  tending 
to.  support  this  allegation.  So,  no  matter 
what  caused  the  fright  of  the  horse,  if  plain- 
tiff's injury  was  proximately  caused  by  the 
negligent  obstruction  of  the  road  with  the 
car,  defendant  would  be  liable.  Carson  v. 
Railway,  supra. 

The  circuit  judge  based  his  ruling  upon 
the  authority  of  Mason  v.  Spartanburg,  40 
S.  C.  390,  19  S.  E.  15,  42  Am.  St  Rep.  887, 
which  I  do  not  think  at  all  applicable  to  the 
facts  of  this  case.  Moreover,  in  Blakely  v. 
Laurens,  55  S.  C.  422,  33  S.  E.  503,  this  court 
expressed  dissatisfaction  with  that  case,  and 
also  with  Brown  v.  Laurens,  38  S.  C.  282,  17 
S.  E.  21,  and  practically  limited  their  au- 
thority to  a  precisely  similar  state  of  facts, 
saying:  "We  are  not  disposed  to  extend 
those  cases  a  single  iota." 

WATTS,  J.  (dissenting).  This  Is  an  action 
brought  in  1910  to  recover  $3,000  for  in- 
juries alleged  to  have  been  received  by 
plaintiff  In  1909,  while  driving  along  the 
public  highway  leading  from  Cherokee  Falls 
to  his  home  in  Gaffney,  S.  C.  Plaintiff  is  a 
physician,  and  had  occasion  to  go  to  Chero- 
kee Falls  on  a  professional  visit  to  a  patient 
It  is  alleged  in  the  complaint  that  the  de- 
fendant had  left  a  freight  car  across  the 
public  highway  or  road,  in  violation  of  the 
statute  law  of  this  state,  and  in  willful  dis- 
regard of  the  right  of  plaintiff  and  the  pub- 
lic, and  that,  by  reason  of  the  blocking  of  the 
said  public  highway,  the  plaintiff  was  ob- 
liged in  crossing  the  railroad  track  to  drive 
around  and  above  the  regular  crossing.  It 
is  further  alleged  that  this  car  gave  out  of- 
fensive odors,  by  reason  of  which  plaintiff's 
horse  was  frightened  and  became  unmanage- 
able, and  that,  after  driving  past  the  end 
of  the  car,  the  plaintiff  was  unable  to  bring 
his  horse  back  into  the  public  road  or  high- 
way, and  in  his  efforts  to  get  away  from  the 
foul  stench  from  the  car  ran  violently 
against  the  bank  of  the  cut,  throwing  plain- 
tiff from  his  buggy  and  Injuring  him  serious- 
ly. Defendant  answered,  denying  allega- 
tions of  plaintiffs  complaint,  and  setting  up 
the  defense  of  contributory  negligence.  At 
close  of  testimony  in  the  case,  upon  motion 
of  defendant,  his  honor,  Judge  Aldrich,  di- 
rected a  verdict  for  defendant  under  au- 
thority of  Mason  v.  Spartanburg  County,  40 
S.  C.  390,  19  S.  E.  15,  42  Am.  St  Rep.  887. 
The  grounds  of  motion  were:  (1)  Because 
the  evidence  falls  to  prove  that  the  accident 
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occurred  on  a  public  road,  or  any  public 
road  was  obstructed  by  defendant  .(2)  Be- 
cause even  If  this  was  a  public  road,  and 
even  if  It  was  obstructed,  the  evidence  falls 
to  show  that  any  notice  was  given  to  the 
defendant  of  any  obstruction.  (3)  Because, 
In  any  event,  the  evidence  falls  to  show  that 
the  fright  of  the  horse  was  caused  by  the 
car  being  on  or  near  the  road,  or  from  any 
odor  arising  therefrom.  (4)  Because  the  ev- 
idence shows  that  the  proximate  cause  of 
the  Injury  to  plaintiff  was  the  fright  of  the 
horse  caused  by  a  cage  of  rabbits  on  the 
platform  of  defendant's  depot,  and  not  by 
the  car  which  It  alleged  was  on  the  road. 

There  Is  no  doubt  but  there  was  sufficient 
testimony  In  the  case  to  carry  It  to  the  Jury 
to  determine  whether  It  was  a  public  road, 
and  whether  defendant  obstructed  it  or  not, 
and  there  Is  no  question  but  that  plaintiff 
received  Injuries.  But  even  If  the  evidence 
established  clearly  that  the  road  was  a  pub- 
lic highway,  and  was  obstructed  In  violation 
of  law,  the  plaintiff  must  go  further,  and 
Introduce  evidence  tending  to  establish  the 
negligence  which  he  alleges  existed,  and  that 
that  negligence  was  the  proximate  cause  of 
his  Injury.  In  other  words,  even  If  the 
defendant  was  careless  and  negligent  as  al- 
leged In  the  complaint,  If  that  carelessness 
and  negligence  on  their  part  was  not  the 
direct  and  proximate  cause  of  plaintiff's 
Injuries,  he  cannot  recover.  If  the  facts 
In  the  case  show  that  the  Injuries  to  the 
plaintiff  were  not  the  natural  and  probable 
consequences  of  the  alleged  acts  of  negli- 
gence of  defendant  set  out  In  the  complaint, 
then  his  honor  committed  no  error  in  di- 
recting the  verdict  for  defendant  What 
acts  of  negligence  does  the  plaintiff  allege 
In  his  complaint  as  to  the  cause  of  his  In- 
Jury?  Complaint  alleges  that  the  defendant 
had  carelessly  and  negligently  left  a  car 
across  the  public  road  or  highway;  that  it 
"smelled  very  foully"  and  gave  forth  a  great 
stench;  that  "plaintiff's  horse  was  made 
afraid  and  became  very  much  frightened  by 
reason  of  the  foul  smell  and  great  stench 
arising  from  the  car,  became  unmanageable, 
and  the  plaintiff  after  driving  past  the  end 
of  the  car  was  unable  to  bring  his  horse 
back  Into  the  public  highway,  but  the  horse 
In  his  fright  became  unmanageable,  and  in 
surging  and  making  a  violent  effort  to  get 
away  from  the  foul  smell  of  the  car  which 
had  been  left  standing  across  the  public 
highway,  as  aforesaid,  ran  violently  against 
a  bank  of  the  cut  of  the  railroad,  which 
came  down  even  with  the  public  road  on 
the  opposite  side  of  the  other  roadbed  Just 
before  the  public  crossing;  that  by  reason 
of  which  plaintiff  was  thrown  violently  from 
his  buggy,  and  was  greatly  hurt  and  pain- 
fully Injured."  The  complaint,  In  substance, 
charges  that  by  the  negligence  of  defendant 
In  obstructing  highway  with  its  car  and  the 
foul    smell   emanating   therefrom    that   his 


horse  became  unmanageable,  frightened,  and 
ran  away,  injuring  him  after  he  had  driven 
past  the  car.  Now  what  does  plaintiff  tes- 
tify as  to  what  frightened  his  horse? 

"Q.  Did  you  receive  any  information  that 
made  it  necessary  for  you  to  return  to  Gaff- 
ney  ?  A.  Yes,  sir;  just  after  4  o'clock  I  left  the 
company  store  on  my  way  to  .Gaffney,  com* 
lng  up  towards  the  depot  In  about  150 
yards  of  the  depot  I  let  the  top  of  my  buggy 
down,  put  my  lines  down.  It  may  have  been 
200,  150,  or  200  yards  below.  I  went  on, 
The  horse  was  In  a  walk.  I  went  uninter* 
ruptedly  until  I  turned  the  corner  of  the 
depot  platform.  On  the  lower  corner  I  sup- 
pose you  would  say,  towards  the  river  or 
next  to  the  road.  Just  as  he  was  turning 
that  corner,  he  raised  his  head  and  blowed, 
snorted,  or  whatever  you  may  call  it  At 
the  time  I  noticed  he  was  mighty  excited. 
Q.  What  did  he  do?  A.  He  stepped  back- 
wards two  or  three  steps,  I  hollered,  'Whoa,* 
and  stopped  him  with  the  lines,  Intended  to 
jump  out,  and  catch  him,  catch  the  lines. 
My  first  intention  was  to  turn  back  toward 
Cherokee  Falls.  I  noticed  the  road  was 
blocked  with  a  car,  and  on  the  corner  of  the 
platform,  just  below  the  corner,  I  suppose 
half  way  between  the  corner  and  the  door 
of  the  depot,  was  a  box  of  jack  rabbits.  Q. 
Go  ahead.  A.  A  box  of  jack  rabbits.  These 
jack  rabbits  were  making  a  fuss,  flustratlng, 
I  mean  shaking  the  box,  a  wire  top  box. 
Just  about  that  time  the  horse  sprang  for- 
ward with  ine  with  all  his  might  There 
was  an  opening  between  the  car  and  a  coal 
pile  up  at  the  side  track.  The  horse  was 
moving  towards  that  I  thought  he  was 
going  down  the  cut  I  seen  there  was  no 
other  way  to  escape,  but,  when  he  went 
past  the  car,  he  turned  to  the  right  towards 
the  road,  and  in  doing  so  he  went  right  over 
the  high  bank,  and,  just  as  I  saw  the  buggy 
was  going  to  strike  the  high  bank,  I  grabbed 
a  wire  with  my  left  hand,  a  kind  of  silver 
wire  around  the  seat  and  when  it  struck, 
it  threw  me  up  full  length,  but  I  struck  back 
In,  struck  in  the  cushions.  My  right  hand 
struck  outside.  After  going  over  the  bank, 
just  on  the  other  side  there  Is  a  ditch,  a 
side  ditch  of  the  road.  Q.  What  was  the 
first  Indication  that  you  had  from  your  horse 
that  he  was  frightened?  What  was  the  first 
thing  that  he  did  that  convinced  you  that 
he  was  frightened?  A.  He  raised  his  head 
and  snorted  loudly,  and  then  he  stepped  back- 
wards, possibly  two  steps,  and  just  at  this 
Instant  he  rushed  forwards.  Q.  Just  as 
he  rushed  forwards  what  were  you  doing? 
A.  I  was  sawing  him  with  the  lines  all  that 
I  could.  I  was  pulling,  trying  to  stop  him. 
Q:  Was  it  then  your  intention  or  not  to  go  on 
by  the  cars?  A.  I  was  trying  to  go  back 
by  Cherokee  Falls.  I  saw  that  he  was  too 
much  excited,  and  I  saw  that  it  would  be 
hard  to  get  him  to  go  by.  Q.  What  pre- 
vented you  from  turning  back  to  Cherokee 
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Falls?  A.  I  suppose  it  was  these  rabbits  giv- 
ing this  second  flustration.  Q.  Before  you 
could  turn  him  towards  Cherokee  Falls,  your 
horse  rushed  forward  with  all  his  might? 
A.  Yes,  sir.  Q.  Now,  what  was  all  along 
here  at  the  time  this  accident  occurred? 
A.  Back  here  was  shingles.  Q.  All  along 
here?  A.  Yes,  sir;  stacked  up  I  think  about 
10  or  12  feet  high.  The  shingles  were  on 
the  side  of  the  road,  and,  when  the  horse 
backed,  I  thought  he  was  going  to  run  into 
.this  pile  of  shingles.  Q.  Do  you  remember 
where  these  rabbits  were  sitting?  A.  This  is* 
the  depot  here.  The  door  there.  These  rab- 
bits were  just  about  the  corner  of  that  depot 
proper.  Q.  Not  the  corner  of  the  platform? 
A.  No;  about  the  corner  of  the  depot  proper. 
Q.  I  believe  you  say  that  just  at  the  time 
your  horse  ran  back  that  the  rabbits  were 
making  a  noise?  A.  Yes,  sir;  I  heard  the 
noise  myself  that  they  were  making,  a  great 
deal  of  noise,  and  they  were  not  only  doing 
that,  but  they  were  flustrating  the  cage.  Q. 
Were  they  making  that  noise  before  that 
time?  A.  No,  sir.  Q.  Did  you  see  the  rab- 
bits about  that  time?  A.  Yes,  sir;  I  noticed 
it  just  as  I  was  passing.  Q.  At  the  point 
where  I  place  figure  '1/  is  it  intended  to  rep- 
resent the  cage  of  rabbits?  A.  Yes,  sir.  Q. 
Your  horse  with  reference  to  that  cage  of 
rabbits — your  horse  when  it  began  to  get 
frightened,  where  was  it?  A.  He  had  turn- 
ed about  the  length  of  the  horse  around  the 
corner.  Q.  I  will  put  a  cross-mark  near  that 
point.  A.  Yes,  sir.  Q.  What  is  the  distance 
from  the  cage  of  rabbits  to  the  corner  of  the 
platform,  how  close  were  the  rabbits  to  the 
corner  of  the  platform?  A.  I  think  they 
must  have  been  about  eight  or  ten  feet, 
about  eight  Q.  The  first  sign  that  you  saw 
of  the  fright  of  the  horse,  the  horse  became 
frightened  just  as  you  were  passing  or  had 
passed  the  cage  of  rabbits?  A.  Yes,  sir; 
when  it  came  in  front  of  that  car.  Q.  They 
were  jumping,  surging,  and  shaking  the  cage? 
A.  When  I  passed  them,  they  were  all  of 
them  very  quiet.  Q.  So  just  when  you  pass- 
ed them  they  began  to  make  that  noise  and 
jump?  A.  Yes,  sir;  after  the  horse  blew  or 
snorted.  Q.  Then  they  began  to  jump  and 
surge?    A.  Yes,  sir." 

A  careful  examination  of  all  the  evidence 
will  not  show  that  any  inference  can  be 
drawn  that  the  cause  of  the  horse's  fright 
was  any  of  the  allegations  of  negligence 
specified  in  the  complaint,  but,  on  the  con- 
trary, the  conclusion  must  be  reached  that 
the  cage  of  jack  rabbits  on  the  platform  of 
defendant's  depot  was  the  cause  of  horse's 
fright,  and,  while  the  highway  might  in  part 
have  been  obstructed  by  the  car,  plaintiff 
had  room  to  cross  said  highway  and  did  get 
over  it  without  collision  with  the  car.  The 
defendant  had  the  right  to  put  the  rabbits  on 
its  platform  at  depot.  That  is  what  plat- 
forms and  depots  are  erected  for,  and  It  had 
the  right  to  unload  Its  cars  there  and  to  haul 


shows,  wild  animals,  and  any  other  freight 
in  the  way  of  its  business.  The  rule  on  the 
subject  of  proximate  consequences  is  thus 
stated  in  Harrison  v.  Berkley,  1  Strob.  (S. 
C.)  525,  47  Am.  Dec  578,  and  quoted  with 
approval  in  Pickens  v.  Railway,  54  S.  C. 
498,  32  S.  E.  567:  "Only  the  proximate  con- 
sequences shall  be  answered  for.  2  Green- 
leaf,  Ev.  210,  and  cases  there  cited.  The 
difficulty  is  to  determine  what  shall  come 
within  that  designation.  The  next  conse- 
quence only  Is  not  meant,  whether  we  intend 
thereby  the  direct  and  immediate  result  of 
the  Injurious  act,  or  the  first  consequence 
of  that  result  What  either  of  these  would 
be  pronounced  to  be  would  often  depend  up- 
on the  power  of  the  microscope  with  which 
we  should  regard  the  affair.  Various  cases 
show  that  in  search  of  the  proximate  conse- 
quences the  claim  has  been  followed  for  a 
considerable  distance,  but  not  without  limit, 
or  to  a  remote  point  8  Taun.  535,  Peak's 
Cases,  205.  Such  nearness  in  the  order  of 
events,  and  closeness  in  the  relation  of  cause 
and  effect,  must  subsist  that  the  Influence  of 
the  injurious  act  may  predominate  over  that 
of  other  causes  and  shall  concur  to  produce 
the  consequence,  or  may  be  traced  in  those 
causes.  To  a  sound  judgment  must  be  left 
each  particular  case.  The  connection  is  usu- 
ally enfeebled,  and  the  injurious  act  control- 
led, where  the  wrongful  act  of  a  third  person 
intervenes,  and  where  any  new  agent,  intro- 
duced by  accident  or  design,  becomes  more 
powerful  in  producing  the  consequences  than  • 
the  first  injurious  act  8  East,  1,  1  Esp.  48. 
It  is  therefore  required  that  the  consequences 
to  be  answered  for  should  be  natural  as  well 
as  proximate.  7  Bing.  211;  5  B*  &  Ad.  645. V 
Here,  if  defendant  was  negligent  as  com- 
plained of,  these  acts  of  negligence  did  not 
produce  the  fright  of  his  horse,  but  an  inde- 
pendent cause  intervened  and  produced  that 
fright,  to  wit,  a  cage  of  playing  jack  rabbits. 
In  Brown  v.  Laurens  County,  38  S.  C.  282, 
17  S.  E.  21,  a  nonsuit  was  granted  and  sus- 
tained by  the  Supreme  Court  The  facts  of 
that  case  were  plaintiff  was  driving  her  horse 
and  buggy  on  a  bridge  across  a  public  stream. 
The  horse  shied  at  a  piece  of  timber  which 
had  been  put  there  for  the  purpose  of  re- 
pairing the  bridge,  and  the  buggy  was  backed 
over  the  side  of  the  bridge  at  a  point  where 
there  were  no  side  railings,  and  plaintiff  was 
thrown  into  the  stream  and  injured.  At 
close  of  plaintiff's  testimony,  defendant  mov- 
ed for  a  nonsuit  on  the  grounds  that  the 
cause  of  the  injury  was  Ma  frightened  horse, 
not  a  defective  bridge."  This  case  was  fol- 
lowed by  case  of  Mason  v.  Spartanburg,  40  S. 
C.  390,  19  S.  E.  15,  42  Am.  St  Rep.  887,  case 
relied4  on  by  Judge  Aldricb  on  circuit  The 
plaintiff's  injury  in  this  case  was  caused  by 
a  frightened  horse.  The  horse  was  not 
frightened  by  any  of  the  acts  of  negligence 
set  out  in  plaintiff's  complaint  as  a  direct 
and  proximate  cause  of  his  injury,  and  to 
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Allow  a  recovery  in  such  a  case  would,  1b 
my  opinion,  inflict  untold  annoyance,  litiga- 
tion, and  injury,  and  would  be  a  moat  per- 
nicious and  dangerous  doctrine  to  establish. 
I  think  the  circuit  judge  was  right,  and 
the  judgment  of  the  circuit  court  should  be 
affirmed. 

GARY,  O.  X,  concurs. 


(90  8.  C.  447) 

McCRAVEY  et  al  v.  OTTS  et  al 

(Supreme  Court  of  South  Carolina.    March  1, 

1912.) 

1.  Executors  and  Administrators  (f  138*) 
—Testamentary  Power  or  Sale. 

The  second  clause  of  a  will  contained  a 
bequest  to  the  wife  of  the  testator  of  a  one- 
sixth  interest  in  certain  lands  "when  my  exec- 
utors dispose  of  the  same."  The  first  item 
placed  the  conduct  of  all  the  testator's  business 
in  the  hands  of  his  executors  until  one  of  his 
sons  reached  21.  The  fifth  item  expressed  'a 
desire  for  the  testator's  wife  and  children  to 
own  jointly  the  land  mentioned  in  the  second 
item.  Held,  as  the  second  item  did  not  grant 
an  express  power  of  sale  to  the  executors,  and 
a  construction  which  would  give  them  such  an 
implied  power  would  be  in  conflict  with  the  oth- 
er portions,  no  such  power  was  granted  therein. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  560-568; 
Dec.  Dig.  f  138.*] 

2.  Wills    (|   649*)— Conditions— Restraint 
of  Alienation— validity. 

Civ.  Code  1902.  §  2436,  provides  that  joint 
tenants  or  tenants  in  common  may  be  compel- 
led to  make  severance  and  partition  of  all  lands 
so  held  at  the  instance  of  their  coholders.  A 
will  provided  that  lands  devised  jointly  to  the 
testator's  wife  and  children  should  not  be  sold 
until  all  the  tenants  agreed  with  the  testator's 
sister.  Held,  the  statute  states  a  rule  of  pub- 
lic policy,  and  the  restriction  is  void  both  by 
statute  and  by  common  law  as  an  unreasonable 
limitation  on  the  power  of  alienation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  1540;   Dec  Dig.  5  649.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  S.  T.  McCravey  and  others 
against  Laura  A.  Otts  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

The  will  of  R.  M.  Otts  was  as  follows: 

"State     of     South     Carolina — Spartanburg 
County. 

"I,  R.  Miller  Otts,  of  the  state  and  county 
aforesaid,  being  of  sound  mind,  memory  and 
understanding,  in  view  of  the  uncertainty  of 
this  frail  and  transitory  life,  do  hereby  make, 
ordain,  publish  and  declare  this  to  be  my  last 
will  and  testament,  and  do  hereby  revoke, 
make  void  and  of  none  effect  all  other  wills 
made  heretofore  by  me,  to- wit: 

"1st.  It  is  my  will  and  wish  that  all  my 
just  debts  be  paid,  and  in  order  to  enable 
my  executors  to  do  the  same  I  desire  them 
to  conduct  all  of  my  business  as  it  now 
stands,  to  make  it  the  most  profitable  and 
to  pay  all  expenses  they  may  have  to  incur, 


and  to  pay  the  debts  as  fast  as  they  can. 
This  arrangement  I  desire  to  continue  until 
my  youngest  son,  Christmas  M.  Otts,  becomes 
twenty-one  years  old. 

"2nd.  I  do  hereby  will,  give  and  bequeath 
unto  my  beloved  wife,  Laura  A.  Otts,  one 
horse  or  mule,  one  cow  and  calf,  one  buggy 
and  harness,  one  one-horse  wagon,  farming 
tools  for  a  one-horse  farm,  and  in  addition 
to  the  above  I  give  to  her  (my  wife)  five 
shares  of  Merchants'  &  Farmers'  Bank  stock 
I  hold,  and  one-sixth  of  my  interest  in  the 
Mill  and  Bet  tie  King  places  when  my  ex- 
ecutors dispose  of  the  same,  in  consideration 
of  money  she  has  let  me  have  heretofore. 
Also  I  give  to  her  one  tract  of  land  whereon 
Andy  Wofford  now  lives,  known  as  lot  No.  4 
of  the  S.  C.  Miller  lands,  containing  88  acres, 
more  or  less,  during  her  natural  life  or  wid- 
owhood, and  at  her  death,  or  should  she 
marry  again,  then  I  desire  the  said  tract  of 
land  to  be  sold  and  the  proceeds  equally  di- 
vided between  my  children. 

"3rd.  It  is  my  will  and  wish  that  my  fami- 
ly stay  together  as  much  as  possible  and  re- 
ceive their  support  from  my  estate. 

"4th.  It  is  my  will  and  wish  that  my  two 
youngest  sons,  viz.:  Christmas  M.  Otts  and 
J.  Coan  Otts,  be  educated  at  the  expense  of 
my  estate,  equal  to  my  oldest  son,  R.  J.  Otts. 

"5th.  It  is  my  will  and  wish  that  when  my 
youngest  son,  Christmas  M.  Otts  becomes 
twenty-one  years  old,  that  all  of  my  estate, 
both  real  and  personal,  except  what  is  known 
as  the  Mill  and  Bettie  King  places,  be  equal- 
ly divided  between  my  children,  viz.:  lily  G- 
Otts,  Nannie  M.  Otts,  Robert  J.  Otts,  J. 
Coan  Otts  and  Christmas  M.  Otts,  this  to  be 
done  by  three  discreet  persons  chosen  by  my 
executors  or  under  the  conduct  of  my  execut- 
ors. My  interest  in  the  Mitt  and  Bettie  King 
places  (which  is  two-thirds  of  the  whole)  I 
desire  my  wife  and  children  to  own  jointly 
after  my  youngest  child,  Christmas  M.  Otts* 
becomes  twenty-one  years  of  age,  until  such 
time  as  they  may  aU  agree  with  my  sisterr 
and  sell  those  two  tracts  to  the  best  advan- 
tage, and  the  proceeds  of  such  sale  I  desire 
to  be  divided  equally  between  them,  viz.,  my 
wife,  Laura  A.  Otts,  Lily  G.  Otts,  Nannie  M* 
Otts,  Robert  J.  Otts,  J.  Coan  Otts,  Christmas 
M.  Otts;  my  wife's  share  I  give  to  her  in 
consideration  of  moneys  she  has  let  me  have 
heretofore,  the  same  being  understood  by  me 
and  her. 

"6th.  I  do  hereby  nominate,  constitute  and 
appoint  Robert  J.  Otts  and  D.  M.  Coan  my 
executors  to  this,  my  last  will  and  testament. 

"In  witness  thereof  I  do  hereby  subscribe 
my  name  and  affix  my  seal.  This  the  elev- 
enth day  of  June,  one  thousand  eight  hun- 
dred and  ninety-four. 

"R.  M.  Otts,    [Seal] 
"In  the  presence  of; 
"W.  P.  Wingo. 
"G.  P.  Moore. 
"T.  M.  Hatchett" 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  St  Bep'r  indexes- 
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Bomar  &  Coan,  for  appellants.  H.  K.  Os- 
borne, for  respondents. 

GABY,  C.  J.  R.  M.  Otts,  late  of  Spartan- 
burg county,  S.  C,  departed  this  life,  on 

the  day  of  ,  1804,  leaving  of 

force  and  effect  his  last  will  and  testament, 
which  will  be  set  out  in  the  report  of  the 
case. 

This  appeal  involves  the  construction  of 
said  will. 

[1]  Lily  G.  Otts  died  in  1899,  leaving  as 
her  only  heirs  at  law  the  other  devisees  nam- 
ed in  said  will.  Christmas  M.  Otts  conveyed 
all  his  right,  title,  and  interest  in  said  lands 
by  way  of  mortgage  to  B.  G.  Landrum  and 
others,  and,  under  a  judgment  of  foreclo- 
sure, his  interest  was  sold  at  public  outcry, 
and  purchased  by  the  plaintiffs.  Christmas 
M.  Otts  was  over  21  years  of  age  when  he 
executed  said  mortgage.  Mortgages  have 
also  been  executed  by  several  others  of  the 
devisees  on  their  respective  interests. 

The  question  presented  by  the  exceptions 
is  Whether  the  said  lands  are  now  subject 
to  partition,  or  must  the  sale  be  delayed,  un- 
til such  time  as  the  executors  can  sell  by 
and  with  the  consent  of  the  devisees.  The 
second  clause  of  the  will  contains  this  pro- 
vision: "I  do  hereby  will,  give  and  bequeath 
unto  my  beloved  wife,  Laura  A.  Otts,  *  *  * 
one-sixth  of  my  interest  In  the  Mill  and 
Bettle  King  places  when  my  executors  dis- 
pose of  the  same."  It  is  contended  that  the 
words,  "when  my  executors  dispose  of  the 
same/'  authorize  and  empower  the  executors 
to  sell  said  lands.  In  the  first  place,  these 
words  were  used  to  designate  a  certain  time, 
and  not  for  the  purpose  of  conferring  a 
power  of  sale.  Therefore  it  cannot  be  con- 
tended that  the  power  of  sale  is  given  to 
the  executors  in  express  terms,  and  it  can 
only  be  contended  that  power  to  sell  the 
lands  was  conferred  upon  them  by  implica- 
tion. In  the  next  place,  the  words,  "when 
my  executors  dispose  of  the  same,"  are  in- 
consistent with  the  first  item  of  the  will, 
which  Is  as  follows:  "It  is  my  will  and  wish 
that  all  my  just  debts  be  paid,  and  in  order 
to  enable  my  executors  to  do  the  same  I 
desire  them  to  conduct  all  of  my  business  as 
it  now  stands,  to  make  it  the  most  profita- 
ble and  to  pay  all  expenses  they  may  have 
to  incur,  and  to  pay  the  debts  as  fast  as 
they  can.  This  arrangement  I  desire  to  con- 
tinue until  my  youngest  son,  Christmas  M. 
Otts,  becomes  twenty-one  years  old."  This 
shows  that  the  testator  did  not  contemplate 
a  sale  of  the  lands  by  the  executors  before 
Christmas  M.  Otts  became  21  years  of  age, 
nor  are  there  any  other  words  in  the  will, 
showing  that  he  contemplated  a  sale  of  the 
lands  by  the  executors  after  that  time;  on 
the  contrary,  the  words,  "when  my  executors 
dispose  of  the  same,"  are  inconsistent  with 


the  provisions  of  the  fifth  item  of  the  will, 
which  is  as  follows:  'It  Is  my  wish  that 
when  my  youngest  son,  Christmas  M.  Otts, 
becomes  twenty-one  years  old,  that  all  of  my 
estate,  both  real  and  personal,  except  what 
is  known  as  the  Mill  and  Bettie  King  plac- 
es, be  equally  divided  between  my  chil- 
dren, viz.:  Lily  G.  Otts,  Nannie  M.  Otts, 
Robert  J.  Otts,  J.  Coan  Otts,  and  Christmas 
M.  Otts,  this  to  be  done  by  three  discreet 
persons  chosen  by  my  executors  or  under  the 
conduct  of  my  executors.  My  interest  in  the 
Mill  and  Bettie  King  places  (which  is  two- 
thirds  of  the  whole)  I  desire  my  wife  and 
children  to  own  jointly  after  my  youngest 
child,  Christmas  M.  Otts,  becomes  twenty- 
one  years  of  age,  until  such  time  as  they 
may  all  agree  with  my  sister,  and  sell  these 
two  tracts  to  the  best  advantage,  and  the 
proceeds  of  such  sale  I  desire  to  be  divided 
equally  between  them,  viz.,  my  wife,  Laura 
A.  Otts,  Lily  G.  Otts,  Nannie  M.  Otts,  Rob- 
ert J.  Otts,  J.  Coan  Otts,  Christmas  M.  Otts; 
my  wife's  share  I  give  to  her  in  considera- 
tion of  moneys  she  has  let  me  have  hereto- 
fore, the  same  being  understood  by  me  and 
her." 

[2]  The  next  question  to  be  considered  is 
whether  the  provision  in  the  fifth  item  of 
the  will,  that  the  lands  were  not  to  be  sold, 
"until  such  time  as  they  may  all  agree  with 
my  sister,';  prevents  partition  until  such 
agreement  Section  2436  of  the  Code  of 
Laws  is  as  follows:  "All  joint  tenants  and 
tenants  in  common,  and  every  of  them  which 
now  hold  or  hereafter  shall  hold,  jointly 
or  in  common,  for  term  of  life,  year  or 
years,  or  joint  tenants  or  tenants  in  com- 
mon, where  one  or  some  of  them  have,  or 
shall  have  estate  or  estates  for  term  of  life 
or  years,  with  the  other  that  have  or  shall 
have,  estate  or  estates  of  inheritance  or  free- 
hold of  any  lands,  tenements  or  heredita- 
ments, shall  and  may  be  compellable  to  make 
severance  and  partition  of  all  such  lands, 
tenements  and  hereditaments  which  they 
hold  jointly  or  in  common  for  term  of  life 
or  lives,  year  or  years,  where  one  or  some 
of  them,  hold  jointly  or  in  common  for  term 
of  life  or  years  with  other,  or  that  have  an 
estate  or  estates  of  inheritance  of  freehold. 
*  •  *  n  The  words  "until  such  time  as  they 
may  all  agree  with  my  sister"  are  inconsist- 
ent with  the  provisions  of  this  section,  which 
states  a  rule  of  public  policy.  Therefore 
they  must  be  construed  as  having  no  force 
and  effect.  Not  only  are  they  without  force 
and  effect  by  reason  of  the  statute,  but  they 
are,  under  the  common  law,  an  unreasonable 
limitation  upon  the  power  of  alienation,  and 
therefore  against  public  policy. 

Judgment  affirmed. 

WOODS,  HYDRICK,  and  ERASER,  JJ., 
concur.    WATTS,  J.,  disqualified. 
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1.  Railboads  (I  348*)— Cbossino  Aocidbnt— 
Contributory  Negligence. 

In  an  action  for  injuries  to  a  traveler  in 
a  collision  at  a  railroad  crossing,  evidence  held 
to  sustain  a  finding  that  plaintiff  was  not  neg- 
ligent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §|  1138-1160;  Dec.  Dig.  |  348.*] 

2.  Railroads  (|  846*)— Crossing  Accident— 
Contributory  Negligence  —  Burden  of 
Proof. 

Contributory  negligence  in  an  action  for 
injuries  at  a  railroad  crossing  Is  an  affirmative 
defense,  the  burden  of  maintaining  which  is  on 
the  defendant 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1117-1123;    Dec  Dig.  §  346.*) 

8.  Trial  (f  156*)  —  Contributoby  Negli- 
gence—Questions  of  Law  ob  Fact. 
When  a  consideration  of  the  evidence  in  a 
negligence  case  is  taken  from  the  jury  by  a  de- 
murrer to  the  evidence,  if  the  jury  could  have 
found  therefrom  that  plaintiff  was  free  from 
negligence  contributing  proximately  to  the  caus- 
es of  his  injury,  the  court  is  bound  to  so  find. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §|  354-356;   Dec  Dig.  5  156.*] 

4.  Railroads  (§|  814,  328*)— Crossing  Acci- 
dent—Care  required. 

Where  a  railroad  crossing  and  the  view  ap- 
proaching it  are  obstructed,  a  higher  degree  of 
care  is  required  of  both  the  traveler  and  rail- 
road company;  the  degree  of  caution  required 
being  in  proportion  to  the  danger,  obstructions, 
noises,  etc 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |§  965,  1057-1070;  Dec  Dig.  ft 
314,  328.*] 

5.  Interest  (|  21*)— Damages— Verdict. 

Under  the  express  provisions  of  Code  1804, 
|  3390,  the  damages  awarded  in  an  action  for 
injuries  bear  interest  from  the  date  of  the  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  |  42;    Dec  Dig.  |  2l.*] 

Error  to  Hustings  Court,  Part  2,  of  Rich- 
mond. 

Action  by  H.  L.  Grubbs  against  the  Atlan- 
tic Coast  line  Railroad  Company.  Judgment 
for  plaintiff,  and.  defendant  brings  error. 
Modified  and  affirmed. 

Wm.  B.  Mcllwaine  and  B.  P.  Cox,  for 
plaintiff  in  error.  Geo.  C.  Gregory  and  Sam- 
uel A.  Anderson,  for  defendant  in  error. 

CARDWELL,  J.  H.  L.  Grubbs  brought 
this  action  in  1908  against  the  Atlantic  Coast 
Line  Railroad  Company  and  the  Norfolk  & 
Western  Railway  Company,  jointly,  to  recov- 
er damages  for  personal  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  be- 
cause of  the  negligence  of  the  defendants. 
Later  the  plaintiff  filed  an  amended  declara- 
tion against  the  Atlantic  Coast  Line  Rail- 
road Company  alone;  the  case  having  been 
dismissed  as  to  the  Norfolk  &  Western  Rail- 
way Company. 

At  the  trial  of  the  cause  upon  the  Issue 


joined  on  the  amended  declaration,  the  de- 
fendant demurred  to  the  evidence,  filing  its 
grounds  of  demurrer,  in  which  demurrer  the 
plaintiff  joined.  The  jury  assessed  the 
plaintiff's  damages  at  $3,000,  subject  to  the 
opinion  of  the  court  on  the  demurrer  to  the 
evidence,  and  the  court,  overruling  the  de- 
murrer, entered  judgment  for  the  plaintiff, 
to  which  judgment  this  writ  of  error  was 
awarded. 

By  agreement  of  counsel  for  the  respective 
parties  appearing  in  the  record,  all  ques- 
tions raised  on  the  pleadings,  except  the  de- 
murrer to  the  evidence,  are  waived,  and 
therefore  the  sole  question  for  consideration 
here  relates  to  the  action  of  the  trial  judge 
In  overruling  the  demurrer  to  the  evidence 
and  entering  judgment  thereon  for  the  plain- 
tiff. 

The  plaintiff,  an  employe  of  the  Eagle 
Steam  Laundry,  Inc.,  on  the  morning  of 
Thursday  (Thanksgiving  Day),  November  28, 
1907,  about  9  o'clock,  was  driving  a  gentle 
horse  hitched  to  a  closed  wagon  belonging 
to  the  laundry  company  eastwardly  along 
Hull  street,  in  what  was  then  the  city  of 
Manchester,  but  subsequently  became  a  part 
of  the  city  of  Richmond,  and  at  the  point 
where  the  defendant's  line  of  railroad  cross- 
es Hull  street  at  right  angles,  a  regular 
scheduled  train  of  the  defendant,  commonly 
known  as  the  "Cannon  Ball"  train,  running 
about  one  minute  behind  its  schedule  time, 
collided  with  the  wagon  which  the  plaintiff 
was  driving,  and  he  was  thrown  to  the 
ground  and  injured. 

At  the  point  of  the  accident  the  defend- 
ant's railroad  track  has  the  general  direction 
of  north  and  south,  while  Hull  street  has  the 
general  direction  of  east  and  west,  and  along 
the  center  of  Hull  street  and  over  the  rail- 
road tracks  crossing  it  a  trolley  street  car 
line  is  operated.  Pursuant  to  an  ordinance 
of  the  city  of  Manchester  requiring  the  de- 
fendant to  constantly  keep  its  crossing  of 
certain  named  streets.  Including  Hull  street, 
guarded  by  flagmen  or  proper  gates,  the  de- 
fendant undertook  to  maintain  gates  at  the 
Hull  street  crossing,  which  is  a  much  used 
crossing.  These  gates  are  operated  from  a 
tower  located  north  of  Hull  street  and  east 
of  the  railroad,  at  the  northeast  corner  of 
the  intersection  of  the  railroad  and  Hull 
street;  and  just  across  the  street  from  the 
tower  to  the  south,  on 'the  same  side  of  the 
railroad  tracks  as  the  tower,  but  setting 
back  further  from  Hull  street,  is  situated 
the  defendant's  depot  Three  railroad  tracks 
cross  Hull  street  at  this  point ;  the  middle  one 
being  the*  main  track  over  which  the  de- 
fendant operates  its  through  trains,  and  the 
other  two  being  side  tracks  upon  which  cars 
are  shifted  and  trains  made  up.  On  the 
Swansboro,  or  west,  side  of  these  tracks 
were  two  gates — a  short  one  across  the 
sidewalk  and  a  long  one  across  the  greater 
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portion  of  the  roadway,  but  leaving  room 
enough  to  drive  around  it  on  that  side  when 
the  gate  was  down.  On  the  Manchester  and 
Richmond,  or  east,  side  of  the  railroad  were 
three  gates— -one  across  the  sidewalk  of  Hull 
street,  and  two  across  the  driveway  of  the 
street,  entirely  closing  it  when  the  gates 
were  down. 

On  the  occasion  of  the  accident  to  the 
plaintiff,  he  was  driving  his  laundry  wagon 
along  Hull  street  from  the  direction  of  the 
locality  known  as  Swansboro  towards  the 
cities  of  Manchester  and  Richmond;  and 
when  he  approached  the  gate  in  the  street 
on  the  Swansboro  side,  which  was  down  and 
where  he  stopped,  a  shifting  engine,  moving 
freight  cars,  was  passing  on  the  middle  or 
the  east  track  of  the  railroad,  either  pull- 
ing or  pushing  the  cars  attached  to  it  to 
the  south,  but  soon  changed  its  direction  and 
came  back  northwardly  on  the  west  track 
and  across  Hull  street,  stopping  Just  as  Hull 
street  was  cleared.  Whether  this  train  of 
cars  stopped  after  clearing  Hull  street  with 
its  engine  next  to  the  street  or  its  rear  car 
is  not  by  any  means  made  clear  by  plain- 
tiff's evidence,  since  his  statement  is  that 
the  rear  car  was,  next  to  the  street,  white 
other  witnesses  for  him  say  that  the  engine 
was  pushing  the  cars  and  stopped  at  the 
north  side  of  the  street  after  clearing  It 
Be  this,  however,  as  it  may,  for  whether 
this  train  stopped  with  its  engine  or  rear 
car  next  to  Hull  street,  vision  of  a  train  ap- 
proaching from  the  north  on  the  main  track 
was  obstructed  from  the  point  at  which 
plaintiff  was  standing  with  his  wagon  wait- 
ing for  the  street  crossing  to  be  cleared. 

When  plaintiff  stopped  with  his  horse  at 
the  gate  across  Hull  street,  an  electric  car 
coming  also  from  the  west,  or  Swansboro, 
side  of  the  railroad,  came  up  and  stopped 
Immediately  behind  his  wagon.  The  evi- 
dence very  clearly  shows  that,  as  soon  as  the 
freight  cars  cleared  the  street,  the  gate  on 
the  Swansboro  side  went  up  sufficiently  high 
for  plaintiff's  wagon  to  pass  under  it,  and  he 
thereupon  started  across  the  railroad  tracks 
with  his  horse  in  a  trot,  being  urged  on  by 
the  whipping  of  the  reins  upon  his  back, 
and  at  the  same  time  the  conductor  of  the 
electric  car,  B.  V.  Bowles,  went  forward,  as 
was  his  custom  and  duty,  towards  the  main 
line  of  the  railroad  with  the  view  of  signal- 
ing his  car  forward  if  the  way  was  found 
to  be  clear.  Bowles,  testifying  for  the  plain- 
tiff In  this  cause,  after  stating  that  his  car 
came  down  from  Swansboro  and  stopped  at 
the  gate  with  plaintiff's  wagon  in  front  of 
his  car,  or  almost  in  front  of  it,  says :  "There 
was  a  shifting  engine  pulling  some  cars  by. 
After  the  shifting  engine  pulled  by,  the  gates 
went  up,  and  I  went  out  to  flag  the  motor- 
man  across.  •  •  •  Then  the  laundry 
wagon  drove  by.  I  was  right  beside  him. 
He  and  I  went  both  across  together.  *  *  * 
Just  as  I  got  by  the  box  car  I  saw  the  other 
train  coming  up.  I  Jumped  back  out  of  the 
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way.  Just  as  I  jumped  back,  the  train  hit 
the  wagon  and  knocked  it  back  over  there. 
I  got  back  out  of  the  way  myself.  When  I 
got  back  the  gates  were  down.  *  *  *  He 
had  let  them  down  again."  Then  after  stat- 
ing that  the  gates  were  down  when  his  car 
reached  the  railroad  crossing,  that  when  the 
cars  pulled  by  and  the  gates  went  up  plain- 
tiff's wagon  started  across,  and  he  started 
almost  at  the  same  time,  Bowles  says  that 
the  plaintiff  did  not  go  around  the  gate,  and 
his  statements  are  borne  out  by  that  of  the 
plaintiff,  and  by  other,  witnesses  testifying 
for  him  who  were  eyewitnesses  of  what  took 
place. 

As  to  whether  the  gates  on  the  Manches- 
ter side  went  up  at  the  same  time  or  not, 
five  witnesses  have  testified,  two  of  them 
for  the  plaintiff  and  three  for  the  defendant ; 
plaintiff's  witnesses  saying  they  "did  not 
know  whether  they  were  up  or  down,"  while 
defendant's  witnesses  state  positively  that 
they  were  down.  There  is  evidence  for  the 
plaintiff  tending  fo  prove  that  the  mist  and 
smoke  from  the  shifting  engine  impaired,  if 
it  did  not  obstruct,  the  view  of  the  gates  on 
the  Manchester  side  by  the  plaintiff  while 
standing  at  the  gate  on  the  Swansboro  side. 
These  gates  at  the  Hull  street  crossing,  as 
we  have  seen,  were  operated  from  a  tower, 
erected  and  used  for  the  purpose  of  keeping 
watch  for  approaching  trains,  and  were  to 
be  lowered  as  the  situation  might  require 
for  the  purpose  of  preventing  'travelers  of 
Hull  street  from  coming  in  contact  or  colli- 
sion with  railroad  trains  classing  the  street. 
One  Morgan,  the  employe"  of  the  defendant 
at  the  time  of  the  accident  out  of  which  this 
suit  arises,  was  in  the  tower  at  his  post  of 
duty  a  short  while  before  the  accident,  but 
with  the  purpose  in  view  of  preparing  a 
"Thanksgiving  stew,'*  went  to  the  ground 
floor  below,  leaving  one  0.  H.  Fowler,  a  boy 
about  14  years  of  age,  alone  in  the  tower, 
with  instructions  to  look  out  for  passing 
trains  or  engines,  and  how  to  lower  the  gates 
in  case  an  engine  or  train  was  seen  approach- 
ing the  crossing,  but  no  instructions  as  to 
how  to  raise  the  gates.  These  gates  were, 
of  course,  not  intended  to  be  raised  by  any 
other  agency  then  that  installed  by  the  de- 
fendant, and  why  or  how  those  on  the  Swans- 
boro side  were  raised  on  this  occasion  is 
wholly  unexplained.  Fowler,  who  just  hap- 
pened to  be  In  the  tower  and  had  been  there 
but  once  before,  testifying  for  the  plaintiff, 
says  that  Morgan  told  him  how  to  lower 
the  gates,  but  gave  him  no  instructions  as 
to  how  to  raise  them;  that  after  he  had 
lowered  the  gates,  and  the  shifting  engine 
had  gone  across,  "he  called  to  Morgan  twice 
and  told  him  that  the  train  had  gone  across 
that  crossing,  to  which  Morgan  replied  that 
he  would  be  up  there  directly";  and  that  he 
called  to  Morgan  to  raise  the  gates  because 
he  (witness)  knew  they  should  be  raised 
when  the  train  was  off  the  crossing,  but 
made  no  attempt  to  raise  them  himself  and 
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did  not  know  anything  about  how  they  came 
to  be  raised,  as  there  was  not  anybody  In 
the  tower  but  htm — "I  know  I  didn't  raise 
them."  Morgan,  the  gatekeeper,  was  at  the 
bottom  of  the  tower,  and  when  called  to  by 
the  boy,  Fowler,  twice  to  come  and  raise  the 
gates,  replied  to  each  call  by  saying  that  he 
would  come  up  Into  the  tower  and  raise  the 
gates,  but  he  had  not  gotten  up  Into  the 
tower  when  the  accident  to  the*  plaintiff  oc- 
curred. 

It  Is  true  that  defendant's  witnesses  testi- 
fy that  these  gates  never  went  up  before  the 
accident,  and  that  the  plaintiff  drove  around 
the  end  of  the  gate  on  the  Swansboro  side  as 
soon  as  the  shifting  engine  had  passed,  In  his 
endeavor  to  hurry  over  the  crossing;  but, 
although  none  of  plaintiff's  witnesses  state 
that  the  gates  on  the  Swansboro  side  went 
up  entirely,  they  do  testify  that  they  went 
up  sufficiently  for  the  plaintiff  to  pass  his 
wagon  under  them,  and  Morgan,  who  was 
on  the  ground,  familiar  with  the  operation 
of  these  gates,  and  who  doubtless  might  have 
given  some  explanation  as  to  how  the  gates 
on  the  Swansboro  side  came  to  go  up  after 
the  shifting  engine  and  cars  had  passed  the 
street  and  before  he  returned  to  the  tower, 
was  not  introduced  to  testify  concerning  the 
occurrence. 

[1]  Upon  this  evidence,  had  the  case  been 
submitted  to  the  Jury  properly  instructed, 
it  would  have  been  sufficient  to  warrant  a 
finding  by  them  that  the  defendant  was 
guilty  of  the  negligence  charged  in  the  dec- 
laration with  respect  to  the  lack  of  due  care 
in  the  operation  of  the  gates  on  the  occasion 
of  this  accident  as  a  safeguard  against  ac- 
cidents to  travelers  in  Hull  street  at  its 
crossing  of  the  defendant's  tracks,  and  un- 
der the  well-established  rule  governing  the 
consideration  of  the  case  upon  a  demurrer 
to  the  evidence  this  court  must  so  hold. 

[2]  The  case  was  also  one  for  the  Jury 
upon  the  question  of  the  plaintiff's  contribu- 
tory negligence,  which  is  an  affirmative  de- 
fense, the  burden  of  maintaining  it  being  up- 
on the  defendant;  and  therefore  we  are 
brought  to  the  question  (which  has  been  given 
the  careful  consideration  which  the  nature 
of  the  evidence  requires)  whether  or  not, 
had  the  case  been  fairly  submitted  to  the 
jury,  they  would  have  been  warranted  In 
finding  from  it  that  the  plaintiff  was  free 
from  such  negligence  as  would  have  barred 
his  right  to  recover  in  this  action. 

[3]  It  is  also  well  settled  that  when  the 
consideration  of  the  evidence  is  taken  from 
the  jury  by  demurrer  to  the  evidence,  if  the 
jury  could  have  found  therefrom  that  the 
demurree  was  free  from  negligence  contribut- 
ing proximately  to  the  causes  of  his  injury, 
the  court  must  so  find. 

Much  stress  has  been  laid  in  the  argument 
for  the  defendant  upon  the  admission  of  the 
plaintiff  that  he  was  perfectly  familiar  with 
the  Hull  street  crossing  and  all  its  surround- 


ings, as  he  had  been  driving  across  It,  about 
the  same  time  of  the  day,  for  about  a  year 
prior  to  the  accident  to  him ;  but  when  this 
admission  is  considered  along  with  the  other 
evidence  for  him,  we  do  not  think  the  ad- 
mission is  entitled  to  the  weight  that  the 
learned  counsel  argues  should  be  given  it 
Fowler  In  the  tower  did  not  see  or  hear  the 
"Cannon  Ball"  train  coming  on  the  main 
track,  and  thought  the  crossing  was  clear 
after  the  shifting  engine  and  cars  cleared 
it,  as  he  called  to  Morgan  twice  to  come  up 
in  the  tower  and  raise  the  gates.  Bowles, 
conductor  of  the  electric  car,  evinces  famili- 
arity with  the  crossing  and  testifies  that 
when  the  shifting  engine  and  cars  cleared 
the  crossing  and  the  gate  went  up,  he,  as 
did  the  plaintiff,  thought  the  crossing  clear 
and  went  forward  to  flag  his  car  across, 
barely  escaping  being  himself  struck  by  the 
"Cannon  Ball"  train,  the  approach  of  which 
he  did  not  discover  until  he  had  passed  the 
freight  cars.  He  further  says  that  when 
he  first  knew  of  the  approach  of  the  train 
and  jumped  back  to  prevent  being  hit  by  it, 
the  plaintiff's  horse  was  on  the  main  track 
with  the  train  moving  at  a  rapid  speed  and 
only  a  few  feet  from  him. 

Tinsley,  motorman  on  the  electric  car,  cor- 
roborates the  statements  of  the  plaintiff  and 
Bowles  as  to  the  situation  at  the  crossing, 
the  passing  of  the  shifting  engine  and  cars 
to  the  north  of  the  crossing,  the  going  up 
of  the  gate  in  front  of  plaintiff's  horse  where 
he  had  been  standing  about  two  or  three 
minutes,  and  that  the  approaching  "Cannon 
Ball"  train  could  not  be  seen  from  where 
they  were  standing  because  of  the  obstruc- 
tion of  the  view  by  the  engine  and  cars 
which  had  stopped  on  the  west  track  just 
north  of  the  crossing.  He  further  testifies: 
"My  conductor  jumped  off  the  car,  and  as 
the  gates  were  raised,  the  wagon  pulled  on 
across  the  crossing.  After  he  heard  the 
(shifting)  engine  pass,  the  conductor  ran 
alongside  the  wagon  about  the  rear  of  It 
About  the  time  I  got  ready  to  start,  this 
'Cannon  Ball'  train  hit  the  laundry  wagon 
and  knocked  the  horse  on  the  other  side  of 
the  track  and  the  wagon  stayed  on  the  side 
towards  Swansboro — knocked  the  driver 
(plaintiff)  out  I  got  off  to  help  pick  him 
up.  After  that  the  gates  were  let  down 
again,  after  the  wagon  was  struck.  If  it 
had  been  a  half  a  minute  longer,  it  would 
have  struck  my  car.  I  was  fixing  to  cross 
myself  after  the  gates  were  raised,  and 
It  came  near  about  hitting  my  conductor." 

Clements,  another  of  plaintiff's  witnesses, 
was  standing  between  the  gate  on  the 
Swansboro  side  and  the  railroad  tracks  wait- 
ing for  the  shifting  engine  and  train  to  pass, 
and  when  it  cleared  the  crossing  he  too 
started  across  a  little  behind  plaintiff's  wag- 
on, and  escaped  being  hit  by  the  "Cannon 
Ball"  only  by  jumping  back.  He  describes 
the  occurrence  fully,  and  says  that  he  was 
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thinking  about  something  else  at  the  time, 
and  only  heard  the  train  coming  in  time 
to  jump  back  oat  of  its  way;  the  plaintiff 
being  then  with  his  horse's  head  on  the 
main  track. 

Hinchey,  another  witness  for  the  plaintiff, 
was  the  only  eyewitness  of  the  accident  who 
saw  it  from  the  east  or  Manchester  side. 
He  was  standing  with  his  back  to  the  gates 
on  the  Manchester  side,  facing  the  gates  on 
the  opposite  side  of  the  railroad  tracks 
where  the  plaintiff's  wagon  had  been  stand- 
ing, and  says  that  as  soon  as  the  crossing 
was  passed  by  the  shifting  engine  and  cars 
going  towards  Richmond,  the  plaintiff  start- 
ed across,  and  he  (witness)  waved  and  yelled 
at  him,  but  "he  didn't  stop  at  all.  Just 
kept  coming."  This  witness,  however,  fails 
to  show  that  the  plaintiff  saw  him  waving 
or  heard  him  yelling;  nor  does  he  say  that 
the  plaintiff  could  have  seen  or  heard  the 
approaching  train  had  he  looked  and  listen- 
ed for  It.  All  the  witnesses  agree  that  the 
vision  of  the  approaching  train  was  obstruct- 
ed from  the  point  where  plaintiff's  wagon 
had  been  standing,  and  a  number  of  them 
practically  say  that  the  noise  made  by  the 
ringing  of  the  bell  on  the  shifting  engine 
was  sufficient  to  prevent  the  plaintiff  from 
hearing  the  train  coming  from  the  north. 
The  plaintiff  says  that  he  neither  heard  nor 
saw  it  True  he  says  that  he  only  glanced 
in  both  directions  before  starting  across  the 
railroad  tracks ;  but  he  could  not  have  seen 
the  approaching  train  had  he  looked  after 
starting,  and  he  was  not  alone  in  believing 
it  to  be  safe  to  go  across  after  the  gates 
went  up,  as  the  witnesses  Bowles,  Clements, 
and  Tinsley  took  the  same  view  of  the  situa- 
tion. 

Kelley,  engineman  on  the  ''Cannon  Ball" 
train,  examined  as  a  witness  for  the  defend- 
ant, when  asked  on  cross-examination  if  he 
could  see  plaintiff's  wagon,  answered:  "I 
couldn't  see  It  until  it  passed  the  man's  tank 
(referring,  doubtless,  to  the  tank  or  tender 
of  the  shifting  engine  standing  on  the  west 
track  at  the  street  crossing).  Q.  Could  the 
man  have  seen  you?  A.  No,  sir;  not  to 
save  his  life.  Q.  You  could  not  have  seen 
the  man,  and  that  man  could  not  have  seen 
you?  A  I  don't  think  he  could  have  seen 
me  because  the  smoke  and  steam  of  that  en- 
gine would  have  hid  my  train  from  him  and 
also  hid  him  from  me.  Q.  Neither  could  see 
the  other?    A.  No." 

[4]  Under  similar  conditions  to  those  de- 
scribed by  witness  Kelley,  this  court  said,  in 
Southern  Ry.  Co.  v.  Aldridge's  Adm'r,  101 
Va.  142,  43  S.  B.  333,  infra,  that  a  higher 
degree  of  caution  is  required  of  both  the 
traveler  and  the  railroad  company  than  if 
the  obstructions  and  noises  did  not  exist; 
the  degree  of  caution  required  of  both  par- 
ties being  in  proportion  to  the  danger  caus- 
ed by  the  obstruction  and  noises. 

The  case  of  Rangeley  v.  Southern  Ry.  Co., 


05  Va.  715,  30  S.  E.  386,  holds,  as  do  prac- 
tically all  the  authorities,  that  open  gates  at 
a  railroad  crossing  are  no  guaranty  of  safe- 
ty, meaning,  of  course,  that  open  gates  do 
not  relieve  a  traveler  of  a  highway  crossing 
the  railroad  of  the  duty  to  exercise  ordinary 
care  for  his  own  safety;  but  those  cases  rec- 
ognize that  the  raising  of  the  gates  is  a 
circumstance  which  justifies  the  traveler 
of  the  highway  in  starting  to  cross  the  rail- 
road, and  further  recognize  that  whether  one 
injured  in  such  circumstances  exercised  due 
care  for  his  own  safety  is  a  question  for  the 
Jury. 

In  the  case  of  Rangeley  v.  Southern  Ry. 
Co.,  supra,  where  the  facts  were  very  simi- 
lar to  those  which  the  evidence  in  this  case 
tended  to  prove,  the  question  whether  the 
plaintiff's  intestate  used  that  degree  of  care 
which  an  ordinarily  prudent  person  would 
use  under  like  circumstances  was  fairly  sub- 
mitted to  the  Jury,  who  found  for  the  de- 
fendant, and  this  court  held  that  the  evi- 
dence, considered  as  up<ui  a  demurrer  there- 
to, justified  the  jury  in  finding  the  verdict 
they  did,  and  affirmed  the  judgment  of  the 
trial  court. 

So,  in  the  case  of  Southern  Ry.  Co.  v.  Ald- 
ridge's Adm'r,  101  Va.  142,  43  S.  E.  333, 
where  the  railroad  company  had  been  per- 
mitted by  the  city  of  Danville  to  tempo- 
rarily substitute  a  watchman  for  gates  at  a 
grade  crossing,  and  the  accident  to  Aldrldge 
followed,  it  was  held  that  the  railroad  com- 
pany was  guilty  of  negligence,  and  although 
the  accident  might  not  have 'happened,  if 
the  deceased  had  stopped  or  paused,  still  his 
failure  to  stop  did  not,  as  a  matter  of  law, 
make  a  case  of  contributory  negligence  so 
plain  as  to  justify  the  court  in  withdraw- 
ing it  from  the  jury. 

In  the  case  before  us,  we  have  discussed, 
perhaps  at  greater  length  than  was  neces- 
sary, the  evidence  bearing  upon  the  question 
of  the  plaintiff's  contributory  negligence,  and 
the  conclusion  reached  is  that  the  facts  do 
not  so  plainly  disclose  his  negligence  that 
reasonable  men  should  not  differ  in  their 
judgment  upon  it.  Rangeley  v.  Southern  Ry. 
Co.,  supra;  Kimball  &  Fink  v.  Friend,  95 
Va.  125,  27  S.  E.  901 ;  Marshall's  Adm'r  v. 
Valley  R.  Co.,  99  Va.  798,  34  S.  E.  455;   C. 

6  O.  Ry.  Co.  v.  Williams,  108  Va.  689,  63  S. 
E.  796,  and  cases  cited. 

[6]  The  plaintiff  assigns  as  cross-error 
the  failure  of  the  trial  court  in  its  judg- 
ment to  make  plain  that  the  amount  of  dam- 
ages ascertained  by  the  verdict  of  the  jury 
should  bear  interest  from  the  date  of  the 
verdict 

It  is  conceded  that  the  assignment  Is  meri- 
torious, since  the  statute  (section  3390,  Code 
of  1904)  provides:  "If  a  verdict  be  rendered 
which  does  not  allow  interest,  the  sum  there- 
by found  shall  bear  interest  from  its  date, 
and  judgment  shall  be  entered  accordingly." 

It  follows  that  the  judgment  of  the  trial 
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court  will  be  corrected  In  the  respect  that 
'the   cross-error    assigned    by    the    plaintiff 
points  out,  and  as  so  amended  will  be  af- 
firmed. 
Amended  and  affirmed. 

<113  Va.  411) 

WASHINGTON-SOUTHERJT  RY.  CO.  v. 
GROVE'S  ADM'R.t 

(Supreme  Court  of  Appeals  of  Virginia, 
March  14,  1912.) 

1.  Masteb  and  Servant  (§  243*)— Injuries— 
oontbibutoby  negligence— violation  of 
Obders. 

Intestate,  a  yard  brakeman,  was  ordered 
by  his  conductor  to  go  to  a  switch  and  set  it 
for  a  certain  track  and  remain  there  until  the 
front  end  of  his  train  had  passed,  but  instead, 
after  setting  the  switch,  intestate  walked  back 
to  his  train  and  got  on  the  front  car.  Mean- 
while the  train  of  another  company  attempted 
to  pass  oyer  the  switch  and  fouled  it  and  col- 
lided with  intestate's  train.  Had  he  remained 
at  the  switch  as  ordered,  intestate  could  have 
■avoided  the  accident.  Held,  that  intestate  was 
guilty  of  contributory  negligence. 

[Ed.  Note.— For  oilier  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  682,  759-775 ;  Dec.  Dig. 
§  243.*] 

2.  Negligence  (§  122*)— Contributory  Neg- 
ligence—Burden of  Proof. 

The  burden  of  establishing  contributory 
negligence  is  on  defendant,  unless  it  appears 
by  plaintiffs  evidence,  or  can  be  fairly  inferred 
from  all  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
-Cent  Dig.  §§  221-223,  229-234;  Dec.  Dig.  § 
122.*] 

3.  Trial  (§  156*)— Demurrer  to  Evidence— 
Exclusion* of  Conflicting  Evidence. 

On  demurrer  to  plaintiffs  evidence,  all  evi- 
dence which  fairly  conflicts  therewith  should 
not  be  considered,  but  evidence  favorable  to  de- 
fendant may  be  considered  if  it  does  not  con- 
flict with  plaintiff's  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  IS  354-356 ;   Dec.  Dig.  §  156.*] 

4.  MA8TER  AND  SERVANT  (§  229*)— CONTRIBU- 
TORY Negligence— Care  Required. 

A  servant  engaged  in  dangerous  work  must 
exercise  care  for  his  own  safety  commensurate 
with  such  dangers  as  may  be  discovered  by  him 
by  the  exercise  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  ||  687-700;  Dec.  Dig.  § 
229.*] 

Error  to  Circuit  Court,  Alexandria  County. 

Action  by  Grove's  Administrator  against 
the  Washington-Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Hill  Carter  and  Francis  L.  Smith,  for 
plaintiff  in  error.  Leckie,  Fulton  &  Cox,  Jos. 
T.  Sherler,  Lewis  H.  Machen,  and  Moncure, 
Tebbs  &  Gaines,  for  defendant  in  error. 

CARDWELL,  J.  Silas  B.  Grove's  admin- 
istrator brought  this  action  to  recover  dam- 
ages for  the  death  of  his  intestate,  which  he 
alleges  was  occasioned  by  the  negligence  of 
the  defendant  railway  company.  The  de- 
fendant demurred  to  the  evidence,  and  the 
circuit  court  gave  Judgment  for  the  plain- 


tiff for  the  damages  ascertained  by  the  ver- 
dict, which  Judgment  we  are  asked  to  re- 
view and  reverse. 

The  defendant  company  was,  on  the  25th 
day  of  January,  1909,  engaged  in  the  busi- 
ness of  a  common  carrier  by  railroad  in 
Alexandria  county,  Va.,  and  in  the  conduct 
of  its  business  as  such  owned  and  controlled 
certain  yards  and  tracks  known  as  the  Po- 
tomac yards.  Within  these  yards  there  are 
about  52%  miles  of  trackage,  consisting  of 
about  100  tracks  and  200  switches.  The 
yards  are  used  by  the  defendant  company  In 
handling  its  own  cars  and  those  of  four  oth- 
er railroads,  including  the  Southern  Railway 
Company.  All  movements  in  the  yards  are 
made  under  the  direction  and  supervision  of 
the  defendant  company. 

At  the  date  of  the  accident  causing  the 
death  of  Grove,  viz.,  January  25,  1909,  about 
2,000  cars  were  handled  each  day  within  the 
yards.  The  crews  operating  trains  belonging 
to  other  railroad  companies  become  subject 
to  the  control  and  direction  of  the  defend- 
ant company  as  soon  as  they  enter  the  yard 
limits.  Among  the  tracks  contained  within 
these  yards  was  one  known  as  the  "naught" 
track,  and  another  known  as  the  "thorough- 
fare" track,  which  was  connected  with  the 
"naught"  track  by  means  of  a  switch,  and  a 
portion  of  the  "naught"  track  south  of  said 
switch  was  known  as  the  "ladder"  track. 

At  the  time  of  this  accident,  Grove  was  an 
experienced  brakeman,  thoroughly  familiar 
with  the  method  of  operating  the  yards,  the 
trains,  and  the  cars  handled,  having  been  in 
the  employ  of  the  defendant  company  at  its 
said  yard  for  the  previous  year.  Upon  the 
occasion  of  the  accident  by  which  Grove  re- 
ceived his  injuries,  he  was,  in  his  usual  em- 
ployment, engaged  as  brakeman  on  a  train 
of  28  freight  cars  which  had  been  made  up 
on  the  shop  repair  tracks  in  the  yards  and 
was  being  pushed  by  an  engine  up  and  over 
the  "thoroughfare"  track  to  the  point  where 
that  track  runs  into  and  adjoins  "naught" 
track,  and  were  intended  to  be  moved  over 
"naught"  track  after  passing  through  and 
over  the  switch  connecting  that  track  with 
"thoroughfare"  track.  This  train  was  being 
moved  in  a  northerly  direction,  with  the  en- 
gine at  the  south  end  pushing  and  backing 
it,  and  at  the  north  end  or  front  of  the  train 
was  a  car  loaded  with  lumber.  Grove  had 
been  sent  by  Conductor  Bayllss,  who  was  in 
charge  of  this  train,  forward  with  instruc- 
tions to  set  the  switch  for  the  passage  of 
that  train  from  the  '"thoroughfare"  track  to 
the  "naught"  track,  and,  as  he  (Bayllss) 
states,  to  remain  there  until  the  front  of  his 
train  reached  that  point  After  giving  this 
order,  Conductor  Bayllss  walked  back  down 
his  train,  about  10  car  lengths  from  the 
front  and  there  got  up  on  top  of  one  of  the 
cars.  In  the  meantime  Grove  had,  after  set- 
ting the  switch,  walked  back  to  the  front 
end  of  his  train  and  mounted  the  car  loaded 
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with  lumber.  During  this  time  a  train  of 
the  Southern  Railway  Company  was  moving 
north  along  and  oyer  "naught"  track  to  the 
point  where  it  was  connected  with  the  "thor- 
oughfare" track  by  the  switch  Just  mention- 
ed, said  train  consisting  of  an  engine  and 
three  cars,  with  the  engine  in  front  carrying 
a  headlight,  causing  a  brilliant  light  in  ad- 
vance of  the  approaching  train  which  could 
be  seen  when  1,000  feet  away  by  a  person 
standing  at  the  switch,  and  thence  all  the 
way  in  its  progress  to  that  point  As  .the 
Southern  train  approached  the  switch,  it 
was  found  set  against  the  train's  movement, 
and  thereupon  a  brakeman  from  that  train 
was  sent  forward  to  change  the  switch  for 
the  passage  of  the  Southern  train  over  It; 
but  this  train,  instead  of  having  stopped 
clear  of  the  switch  connecting  the  two  tracks, 
had  run  upon  the  frog  of  the  switch  so  as 
to  foul  the  connection  at  that  point  and  pre- 
vent a  train  running  over  the  "thoroughfare" 
track  from  passing  over  the  switch  to  the 
"naught"  track  without  colliding  with  it 
After  the  engine  of  the  Southern  train  ran 
on  the  switch  and  fouled  it  a  brakeman  of 
that  train,  who  was  on  the  left  side  of  the 
engine,  got  down  upon  the  ground,  walked 
around  the  engine  to  the  switch,  and  was 
just  about  to  throw  It  for  his  train,  when 
he  heard  some  one  shout,  "Look  out!",  and 
the  defendant  company's  (Washington- South-1 
era)  train  ran  into  the  Southern  train  at  the 
frog;  the  defendant's  front  or  leading  car 
was  derailed  by  the  collision  and  turned 
upon  its  side,  the  lumber  with  which  it  was 
loaded  was  thrown  out,  and  the  body  of  the 
deceased,  Grove,  was  found  under  the  lum- 
ber on  the  west  side  of  the  track.  Grove, 
the  front  brakeman  of  his  train,  was  subject 
to  the  orders  of  his  conductor  who  had  au- 
thority to  assign  the  brakemen  to  the  places 
where  they  were  to  -work  and  to  prescribe 
the  duties  to  be  performed  by  them. 

The  contentions  of  the  plaintiff  are  that 
the  collision  between  the  said  trains  result- 
ed from  the  negligence  of  the  defendant  com- 
pany (1)  in  making  up  the  train  upon  which 
Grove  was  employed  in  an  improper  manner, 
so  that  it  had  to  be  operated  at  the  point  of 
collision  at  an  unreasonable  and  dangerous 
rate  of  speed  and  at  a  rate  in  excess  of  that 
limited  by  the  rules  and  custom  of  the  de- 
fendant company;  (2)  in  giving  Improper  and 
conflicting  orders  to  the  crews  of  the  respec- 
tive trains,  and  without  giving  each  of  said 
crews  information  as  to  the  order  given  the 
other,  and  without  taking  any  precaution 
whatever  to  prevent  a  collision;  and  (3)  in 
causing  and  allowing  the  Southern  train,  in 
violation  of  the  rules  and  practice  of  the  de- 
fendant company,  to  be  stopped  upon  the 
switch  by  Its  crew,  who  at  the  time  were 
under  the  defendant  company's  control  and 
direction. 

On  the  other  hand,  it  is  the  contention 
of  the  defendant  company  that  It  was  not 
guilty  of  negligence  resulting  in  the  injury 


to  Grove,  but  that  had  he  obeyed  the  in- 
structions given  him  by  his  superior — Con- 
ductor Bayliss-^-and  remained  at  his  post 
of  duty,  there  would  have  been  no  acci- 
dent and  certainly  he  would  not  have  been 
Injured,  for,  standing  at  the  switch,  he 
could  have  seen  the  Southern  Railway  en- 
gine with  its  bright  headlight  when  1,000 
feet  distant  and  thence  all  the  way  to  the 
scene  of  the  accident;  he  would  have  had 
an  unobstructed  view  of  500  feet  of  the 
track  over  which  his  own  train  was  going, 
and  which  he  knew  was  approaching,  for, 
as  a  member  of  its  crew,  he  had  been  sent 
forward  to  throw  the  switch  for  it  and  told 
to  remain  there  as  a  sentinel  to  guard  and 
protect  its  approach  to  that  point;  and, 
bad  he  performed  his  duty  and  remained 
at  his  post  he  could  not  have  failed  to  ob- 
serve the  approach  of  the  Southern  Rail- 
way train,  whose  progress  he  could  have  ar- 
rested and  prevented  Its  engine  from  foul- 
ing the  switch,  and  In  so  doing  would  Him- 
self have  been  in  a  place  of  safety. 

[1]  It  very  clearly  appears  from  the  evi- 
dence that  neither  the  speed  of  the  train 
nor  the  darkness  of  the  night  nor  the 
length  of  the  train  upon  which  Grove  was 
at  work,  caused  the  accident;  but  upon  the 
demurrer  to  the  evidence  it  does  appear 
that  the  defendant  company  was  negligent 
in  the  conduct  of  its  business  upon  its 
shifting  yards  at  Alexandria  on  the  occa- 
sion of  the  accident  in  which  Grove  sus- 
tained bis  fatal  injuries,  and*  therefore  the 
sole  question  for  our  decision  is  whether  or 
not'  his  own  negligence  contributed  proxi- 
mately with  that  of  the  defendant  company 
causing  his  injuries. 

[2]  Unquestionably,  contributory  negligence 
Is  an  affirmative  defense,  and  the  burden  of 
establishing  it  is  upon  the  demurrant,  un- 
less it  is  disclosed  by  the  demurree's  evi- 
dence, or  can  be  fairly  inferred  from  all  the 
circumstances  of  the  case;  but  on  the  ques- 
tion of  contributory  negligence  in  this  case, 
which  consists,  if  at  all,  in  disobedience  by 
the  deceased  of  the  orders  of  Conductor 
Bayllss,  as  well  as  his  failure  to  see  the  en- 
gine and  train  of  the  Southern  Railway 
Company  before  his  train  struck  It  which, 
as  the  evidence  clearly  shows,  he  could  have 
done  had  he  been  at  the  switch  where  the 
accident  occurred,  authority  is  abundant  to 
sustain  the  proposition  that  if  Grove  dis- 
obeyed the  orders  of  Conductor  Bayllss  to 
remain  at  the  switch  until  his  train  reach- 
ed that  point  which  neglect  or  failure  of 
duty  contributed  to  injuries  to  him  result- 
ing In  his  death,  the  plaintiff  cannot  recov- 
er in  this  action. 

The  evidence  as  to  Grove's  neglect  of  du- 
ty and  disobedience  of  the  orders  of  Con- 
ductor Bayllss,  viewed  as  upon  a  demur- 
rer to  evidence,  Is  as  follows:  Conductor 
Bayllss,  who  was  in  charge  of  the  train  on 
which  Grove  was  at  work,  and  who  was  in 
control  of  both  the  train  and  Grove,  testify*- 
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ing  as  a  witness  summoned  by  the  plaintiff 
but  Introduced  by  the  defendant  company, 
said:  "I  instructed  Mr.  Grove  in  the  shop 
to  go  to  the  switch  and  throw  it  and  stay 
there  until  the  north  end  of  the  train  came, 
after  we  got  train  made  up  on  the  'naught' 
track  onto  the  'thoroughfare'  track.  Also 
went  to  the  rear  end  of  the  train  with  him 
and  gave  him  Py.  702,  which  states  the 
numbers  and  initials  of  the  train,  to  deliver 
to  the  north-bound  hump,  and  instructed 
him  then  to  go  to  the  switch  and  throw  it 
and  stay  there  until  the  train  came.  He 
went  on  up  to  the  switch  and  gave  a  signal 
it  was  all  right  to  come  back;  then  I  went 
on  back  up  about  10  cars  pulled  up;  after 
he  stopped,  I  gave  the  englneman  a  signal 
to  come  on  back  and  we  came  on  back." 
The  witness  further  states  that  his  instruc- 
tion to  Grove  to  stay  at  the  switch  until  the 
train  arrived  there  was  in  accordance  with 
the  customary  rule,  and  that,  when  Grove 
gatce  him  the  signal  for  the  train  to  come 
on  back,  he  (Grove)  was  standing  on  the 
ground  at  the  switch. 

[3]  As  conflicting  with  this  evidence  giv- 
en by  Bayliss  so  as  to  require  its  exclusion 
from  consideration  in  determining  whether 
or  not  the  trial  court  erred  in  overruling  the 
defendant  company's  demurrer  to  the  evi- 
dence, the  testimony  given  by  Murphy,  who 
was  also  a  brakeman  under  Conductor  Bay- 
liss on  the  occasion  of  the  accident  to  Grove, 
is  alone  relied  on  by  the  plaintiff. 

It  will  be  observed  that  Bayliss  said  that 
twice  on  the  night  of  the  accident  he  in- 
structed Grove  as  to  what  he  should  do  in 
connection  with  the  operation  of  the  train 
of  28  cars  made  up  at  the  shops  in  the 
Potomac  yards,  and  to  be  moved  up  and 
over  the  "thoroughfare"  track  to  the  point 
where  that  track  runs  into  and  joins  anoth- 
er track  known  as  "naught"  track,  intend- 
ing that  the  28  cars  were  to  be  moved  over 
"naught"  track  after  passing  through  and 
over  the  switch  connecting  that  track  with 
the  "thoroughfare"  track.  Murphy,  in 
speaking  of  the  first  Instructions  given  by 
Conductor  Bayliss  to  Grove,  said  he  heard 
him  say,  "You  go  and  line  up  switches  up 
naught  track."  When  asked  with  respect 
to  his  said  statement,  "Was  that  all  the  in- 
structions or  directions  he  gave  him?"  an- 
swered: "In  my  hearing  it  was."  Now 
Murphy  does  not  pretend  to  deny  that  he 
was  not  in  a  position  to  hear  all  that  pass- 
ed between  Bayliss  and  Grove,  but  states 
facts  and  circumstances  going  to  show  that 
all  his  statement  amounts  to  or  was  intend- 
ed to  mean  was  that  he  only  heard  a  part  of 
what  passed  between  Bayliss  and  Grove 
when  the  former  first  directed  the  latter  as 
to  what  he  should  do  in  connection  with  the 
moving  of  the  train.  Moreover,  the  other 
facts  and  circumstances  shown  clearly  es- 
tablish that  the  witness  Murphy  was  neces- 
sarily separated  from  both  Bayliss  and 
Grove  before  they  last  parted  and  the  sig- 


nal for  the  train  to  back  up  to  the  switch, 
was  given,  and  he  does  not  attempt  to  lo- 
cate either  until  he  received  that  signal. 

Upon  this  state  of  the  evidence,  the  tes- 
timony given  by  Bayliss  that  he  instructed' 
Grove  to  remain  at  the  switch  until  the 
rear  end  of  the  train  reached  that  point  is 
uncontradicted. 

The  rule  governing  where  a  case  is  before- 
us  upon  a  demurrer  to  evidence  does  not  re- 
quire the  exclusion  from  consideration  evi- 
dence favorable  to  the  demurrant  with  which 
the  evidence  of  demurree  does  not  conflict; 
but  In  such  a  case  the  evidence  of  the  demur- 
rant  as  to  which  there  is  no  conflict  or  con- 
tradiction Is  entitled  to  the  same  considera- 
tion as  if  the  demurrer  to  evidence  had  not 
been  interposed.  Russell  Creek  Coal  Co.  v» 
Wells,  96  Va.  416,  31  S.  E.  614. 

The  evidence,  as  we  view  it,  is  conclusive* 
that  if  Grove  had  obeyed  the  instructions 
given  him  by  Bayliss  the  accident  in  which 
he  lost  his  life  would  not  have  happened. 

Plaintiff's  witness,  R.  M.  Colvin,  general 
yardmaster  of  the  Potomac  yards,  testifies 
that,  owing  to  the  place  where  the  work  (of 
shifting  cars  on  the  yards)  was  conducted 
and  the  nature  of  the  business  transacted, 
the  only  way  to  move  the  trains  was  by  re- 
quiring each  train  crew  to  protect  them- 
selves by  the  exercise  of  the  vigilance  and 
care  required  under  the  circumstances ;  and 
the  witness  Murphy  says,  with  reference  to 
instructions  given  him  by  the  conductor  in 
the  movement  of  freight  trains  in  the  yards, 
"He  would  always  tell  us  to  line  up  the 
switches  and  look  out  for  the  head  end  of 
the  train."  Grove,  instead  of  remaining  as 
instructed  at  the  switch  and  keeping  a  look- 
out for  the  head  end  of  an  approaching  train 
which  could  only  have  been  effectively  ex- 
ecuted by  him  when  standing  on  the  ground, 
left  that  position  and  met  his  train  before 
it  reached  the  switch,  and  mounted  to  the 
top  of  its  front  car  loaded  with  lumber,  from 
which  position  he  could  not,  by  a*  proper 
signal,  stop  any  other  train  approaching  the 
switch,  as  he  could  have  done  had  he  re- 
mained on  the  ground  at  the  switch.  Very 
clearly  from  the  evidence,  if  Grove  had  re- 
mained at  the  switch,  he  could  not  have  fail- 
ed to  see  the  approaching  engine  and  train 
of  the  Southern  Railway  Company  as  it  was 
approaching  the  switch,  and  avoided,  at 
least,  an  injury  to  himself,  either  by  signal- 
ling that  train,  or  by  placing  himself  beyond 
danger  from  the  inevitable  collision  of  the- 
two  trains. 

[4]  It  is  a  well-settled  principle  of  law 
that  it  is  as  much  the  duty  of  the  servant  to- 
provide  for  his  own  safety  from  such  dan- 
gers as  are  known  to  him,  or  are  discover- 
able by  ordinary  care  on  his  part,  as  it  is 
the  duty  of  the  master  to  provide  for  him. 
Russell  Creek  Coal  Co.  v.  Wells,  supra,  and 
authorities  cited ;  Pittard's  Adm'r  v.  South- 
ern Ry.  Co.,  107  Va.  1,  57  S.  E.  561 ;  N.  &  W. 
Ry.  Co.  v.  Belcher,  107  Va.  342,  58  S.  E.  57& 
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The  duty  of  a  servant  engaged  In  the  car- 
rying on  of  dangerous  work  to  exercise  care 
for  his  own  safety  is  commensurate  with 
such  dangers  as  are  known  to  him  or  are  dis- 
cernible by  ordinary  care  on  his  part 

"The  yard  of  a  railroad  is  the  scene  of 
ceaseless  activity,  the  shifting  of  cars,  and 
the  movement  of  engines;  and  in  order  to 
carry  on  their  work  and  promptly  discharge 
their  duties  there  must  be  a  careful  economy 
of  time,  and,  as  far  as  possible,  every  mo- 
ment must  be  utilized.  Under  such  condi- 
tions, those  engaged  within  yard  limits  are 
exposed  to  more  than  ordinary  peril,  and 
should  be  on  the  alert  and  vigilant  to  guard 
against  injury  from  the  movement  of  en- 
gines and  cars  always  to  be  expected."  Pit- 
tard  r.  Southern  Ry.  Co.,  supra. 

1  Labatt  on  Master  and  Servant,  §  834, 
says:  "The  general  effect  of  authorities  is 
that,  where  the  evidence  shows  that  the  in- 
jury complained  of  was  due  to  the  fact  that 
at  the  time  of  the  accident  the  servant  was 
occupying  a  position  which  was  obviously 
more  dangerous  than  another  which  was 
available,  the  prima  facie  presumption  of 
contributory  negligence  arises,  which  will 
warrant  a  court  in  declaring,  as  a  matter  of 
law,  that  the  action  cannot  be  maintained." 
Holland  v.  S.  A  L.  Ry.  Co.,  143  N.  C.  435, 
55  S.  E.  835. 

Section  363  of  Labatt  on  Master  and  Serv- 
ant, supra,  further  says:  "According  to  near- 
ly all  the  decisions,  contributory  negligence 
should  be  inferred,  as  a  matter  of  law, 
whenever  the  injury  resulted  from  the  serv- 
ant's noncompliance  with  a  specific  order 
given  by  the  master  or  his  representative, 
even  though  such  an  inference  might  not  be 
a  necessary  one  if  the  order  were  not  a  fac- 
tor in  the  case.  This  doctrine  is  applicable 
whether  the  order  related  to  the  position 
which  the  servant  was  to  take  at  a  given 
time  or  place  or  to  the  manner  in  which  an  act 
incident  to  his  duties  was  to  be  done.  *  *  *  " 

The  doctrine  just  stated  has  been  repeat- 
edly sanctioned  in  the  opinions  of  this  court. 

In  R.  &  D.  R.  Co.  v.  Risdon's  Adm'r,  87 
Va.  335,  12  S.  B.  786,  where  a  flagman  left 
his  switch,  although  told  to  remain  there, 
and  entered  a  car  of  a  train  standing  on  a 
sidetrack  where  he  was  killed  in  a  collision, 
it  was  held  that  his  disobedience  of  orders 
was  contributory  negligence  and  barred  a 
recovery  for  his  death,  the  opinion  of  the 
court  saying:  "His  death  was  caused,  not 
by  the  defendants  negligence,  but  by  his 
own  disobedience  of  instructions." 

In  the  case  here,  it  plainly  appears  from 
plaintiff's  own  evidence  that  if  his  decedent, 
Grove,  had  performed  the  duty  resting  upon 
him  of  keeping  a  proper  lookout  for  the  dan- 
gers to  be  expected  in  the  performance  of 
the  work  in  which  he,  an  experienced  em- 
ploye, was  engaged,  he  would  have  seen  the 
Southern  engine  and  train  a  long  distance 


before  he  or  it  reached  the  switch,  whereby 
injury  to  him  could,  and  doubtless  would, 
have  been  avoided.  But,  if  the  negligence  of 
Grove  in  not  keeping  a  proper  lookout  for 
approaching  trains  in  this  crowded  and  con- 
stantly used  railroad  yard  was  not  sufficient 
to  defeat  a  recovery  in  this  action,  there  is 
also  no  escape  from  the  conclusion  that  his 
disobedience  of  the  order  of  Conductor  Bay- 
liss  to  throw  the  switch  and  remain  there 
until  the  front  end  of  his  train  arrived  at 
that  point  so  contributed  to  the  accident 
causing  his  death  as  to  bar  a  recovery  of 
damages  therefor. 

The  effort  of  the  plaintiff  to  prove  that  the 
known  rule  which  Grove  was  instructed  by 
Bayliss  to  observe  on  the  occasion  of  this 
accident  had,  with  the  knowledge  of  the  de- 
fendant company,  been  habitually  violated, 
signally  failed.  If  this,  however,  were  not 
the  case,  the  evidence  of  Bayliss  as  to  the 
instructions  given  by  him  to  Grove  is,  as 
we  have  seen,  uncontradicted,  and  this  evi- 
dence shows  that  Grove's  death  was  caused 
by  his  disobedience  of  orders  in  failing  to 
remain  at  the  switch,  instead  of  leaving  the 
switch,  a  place  of  safety,  and  going  some 
distance  therefrom  and  getting  up  on  the 
car  load  of  lumber.  Had  he  remained  at  the 
switch  until  the  train  got  there  and  then 
attempted  to  get  on  it  and  been  injured  be- 
cause the  train  was  moving  at  an  improper 
speed,  the  case  woud  have  been  quite  differ- 
ent; but  this  case,  upon  the  evidence,  is 
that  he  not  only  neglected  his  duty  under  the 
custom  and  conditions  known  to  him,  but 
disobeyed  the  positive  instructions  given  him, 
whereby  the  right  of  recovery  in  this  action 
is  defeated.  Labatt  on  Master  and  Servant, 
supra;  Shenandoah,  etc.,  R.  Co.  v.  Lucado, 
86  Va.  390,  10  S.  E.  422;  N.  &  D.  R.  Co.  v. 
Risdon's  Adm'r,  supra;  Southern  Ry.  Co.  v. 
Johnson,  111  Va.  499,  69  S.  EI  323,  and  au- 
thorities there  cited. 

It  follows  that  we  are  of  opinion  that  the 
circuit  court  erred  in  its  judgment  for  the 
plaintiff  upon  the  demurrer  to  the  evidence, 
which  judgment  has  to  be  reversed,  and  this 
court  will  proceed  to  enter  such  judgment  as 
the  circuit  court  ought  to  have  entered. 

Reversed. 


(113  Va.  391) 
BOARD  OF  SUP'RS  OF  FAUQUIER  COUN- 
TY v.  SPILMAN  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Ooubts    (§    250*)— Jurisdiction— Supreme 
Court  of  Appeals— Bond  Election  Con- 
test. 
'  Under  Const.  1902,  f  88  (Code  1904,  p. 
cczxz),  prescribing  the  jurisdiction  of  the  Su- 
preme Court  of  Appeals,  such  court  has  juris- 
diction of  a  contest  of  an  election  to  determine 
the   issuance    of   county   bonds   for    road    and 
bridge  improvements. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  IS  773-780;    Dec.  Dig.  )  250.*] 
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2.  Counties  (|  174*)— Improvement  Bonus— 
Constitutionality  of  Statute. 

ActB  1908,  c  70  (Code  Supp.  1910,  p.  729), 
providing  for  the  issuance  of  county  bonds  for 
permanent  road  and  bridge  improvements  in 
magisterial  districts,  is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  264,  266;    Dec  Dig.  |  174.*] 

3.  Pleading  (§  86*)— Pleadings— Conflict- 
ing Positions. 

A  plea  by  the  defendants  in  a  bond  elec- 
tion contest  that  the  election  was  fairly  and 
honestly  conducted  estopped  them  from  subse- 
quently assuming  a  defensive  position  contra- 
dictory thereto,  though  the  plaintiffs  had  taken 
such  position  in  their  petition  and  afterwards 
abandoned  it 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  81-86 ;   Dec.  Dig.  |  36.*] 

Error  to  Circuit  Court,  Fauquier  County. 

Action  by  E.  M.  Spilman  and  others 
against  the  Board  of  Supervisors  of  Fau- 
quier County.  From  a  Judgment  for  plain- 
tiffs, defendant  brings  error.    Affirmed. 

Keith  &  Richards  and  C.  E.  Nlcol,  for 
plaintiff  in  error.  R.  A.  Mclntyre  and  J.  8. 
Barbour,  for  defendants  in  error. 

WHITTLE,  J.  On  June  5,  1911  (the  pre- 
liminary requirements  of  law  having  been 
complied  with),  the  circuit  court  of  Fau- 
quier county  ordered  an  election  to  be  held 
August  8,  1911,  to  take  the  sense  of  the 
qualified  voters  of  the  county,  including  the 
qualified  voters  of  Center  magisterial  dis- 
trict, to  determine  whether  or  not  the  board 
of  supervisors  should  issue  county  bonds  to 
the  amount  of  $75,000  for  the  purpose  of 
macadamizing  or  otherwise  permanently  im- 
proving the  roads  and  bridges  in  said  magis- 
terial district. 

The  certificate  of  the  commissioners  of 
election  showed  that,  though  a  majority  of 
the  votes  cast  in  the  county  at  large  was 
for  the  bond  issue,  a  majority  of  two  of  the 
votes  cast  in  Center  magisterial  district  was 
against  it  Thereupon  the  defendants  in 
error,  B.  M.  Spilman  and  18  other  qualified 
voters  of  Fauquier  county,  hereinafter  called 
the  plaintiffs,  presented  their  petition  to  the 
circuit  court  to  contest  said  election,  on  the 
grounds  that  it  was  an  undue  election,  and 
that  the  returns  were  false  returns.  The 
petition  sets  out  in  detail  various  objections 
to  the  regularity  and  validity  of  the  election. 

The  board  of  supervisors  of  Fauquier 
county  were  made  defendants  and  demurred 
to  the  petition,  and,  their  demurrer  having 
been  overruled,  filed  their  answer,  in  which 
they  alleged  that  the  election  was  fairly  and 
honestly  conducted,  and  a  true  return  of 
the  result  thereof  showed  that  the  bond  issue 
had  been  defeated.  And  on  motion  of  the 
plaintiffs,  and  without  objection  on  the  part 
of  the  defendants,  the  court  proceeded  to 
open  the  ballots  cast  in  Center  magisterial 
district  and  counted  the  same  in  open  court; 
and,  without  exception,  having  rejected  a 
ballot  as  being  void,  ascertained  that  a  ma- 


jority of  two  4>f  all  the  ballots  cast  In  Center 
magisterial  district  were  in  favor  of  the 
bond  issue,  and  it  was  so  determined  and 
declared.  It  also  appearing  from  the  return 
of  the  commissioners  of  election  that  a  ma- 
jority of  the  qualified  voters  of  the  county 
voting  in  said  election  likewise  voted  in  fa- 
vor of  the  bond  issue,  it  was  ordered  that 
the  board  of  supervisors  of  Fauquier  county 
proceed  at  their  next  meeting  to  issue  the 
bonds  in  question.  The  court,  moreover,, 
awarded  costs  against  the  defendants. 

After  the  recount  of  the  ballots  had  thus 
been  made  by  the  court  and  the  result  an- 
nounced, counsel  for  the  plaintiffs  stated 
that  they  did  not  desire  to  introduce  further 
evidence  and  rested  their  case.  Counsel  for 
the  defendants  then  filed  a  motion  in  writ- 
ing, setting  out  various  objections  to  the  or- 
der of  the  court  deciding  the  result  of  the 
election  as  shown  by  the  recount  of  the  bal-* 
lots;  but  the  court  overruled  the  motion 
and  adhered  to  its  decision,  and  the  defend- 
ants excepted. 

No  further  evidence  having  been  offered,, 
the  court  proceeded  to  make  a  record  of  its 
judgment,  which  is  fully  set  forth  in  its 
order.  The  court  also  directed  the  clerk  to 
seal  the  original  ballots  and  transmit  them 
to  the  clerk  of  this  court,  instead  of  certified 
copies. 

[1]  We  may  in  the  outset  dispose  of  the 
motion  of  the  plaintiffs  to  dismiss  this  writ 
of  error  as  having  been  improvidently 
awarded,  because,  it  is  said,  the  court  has 
no  jurisdiction  of  the  controversy,  and  that 
an  election  contest  is  not  a  case  within  the 
meaning  of  section  88  of  the  Constitution. 

We  think  this  question  falls  within  the  in* 
fluence  of,  and  is  ruled  by,  the  decision  of 
this  court  in  Eggborn  v.  Board  of  Super- 
visors of  Culpeper  County,  109  Va,  94,  63  EL 
E.  424. 

It  is  true  the  proceeding  in  that  case  was 
by  bill  in  equity  on  behalf  of  a  resident  and 
taxpayer  of  the  town  of  Culpeper  to  enjoin, 
the  board  of  supervisors  from  Issuing  or  dis- 
posing of  the  road  bonds  in  controversy.  But 
relief  was  granted,  not  because  the  act  under 
which  the  election  was  held  was  unconstitu- 
tional, as  counsel  seem  to  suppose,  but  be- 
cause "the  election  was  not  held  agreeably 
to  the  mandatory  requirement  of  the  statute, 
and  for  that  reason  was  illegal  and  the  bond 
issue  invalid." 

[2]  We  may  also  dispose  of  what  appears 
to  be  the  chief  reliance  of  the  defendants  in 
their  specification  of  objections  to  the  court 
ordering  the  issuance  of  the  bonds,  namely, 
that  the  act  under  which  the  election  (Acts. 
1908,  c.  70  [Code  Supp.  1910,  p.  729])  was 
held  is  unconstitutional. 

That  is  no  longer  an  open  question  in  this 
jurisdiction.  The  constitutionality  of  the 
statute  was  upheld,  without  qualification,  by 
this  court  in  an  opinion  handed  down  at  the 
last  (November)  term  (Moss  v.  Tazewell  Coun- 
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ty,  72  S.  E.  945),  and  also  by  the  court's  re- 
fusal, on  that  and  other  grounds,  of  an  ap- 
peal from  a  decree  of  the  circuit  court  of 
Lee  county  in  the  case  of  Holliday,  for,  etc, 
▼.  Board  of  Supervisors  of  Lee  County.t 

The  ease  in  its  other  aspects  presents  a 
truly  anomalous  situation.  As  already  ob- 
.  served,  upon  the  face  of  the  returns  the  bond 
issue  had  been  defeated  by  a  majority  of  one 
vote,  and  the  plaintiffs  filed  their  petition  con- 
testing the  election  upon  sundry  grounds  set 
forth  therein.  But  the  defendants  (after 
their  demurrer  had  been  overruled)  filed  their 
answer,  virtually  denying  all  the  allegations 
of  the  petition,  by  insisting  "that  the  elec- 
tion *  *  *  was  fairly  and  honestly  con- 
ducted, and  in  accordance  with  law,  and  a 
true  return  of  the  result  of  said  election  was 
made  by  the  officers  charged  with  that  duty. 
*    •    • »»    we  have  ai80  geen  that  the  court, 

without  objection,  recounted  the  ballots  cast 
In  Center  district,  and  rejected  a  void  ballot, 
and  ascertained  that  the  bond  issue  was  car- 
ried by  a  majority  of  two  votes.  The  only 
•evidence  before  the  circuit  court  was  the 
"ballots,  and  the  correctness  of  the  recount  Is 
not  questioned.  Nevertheless,  it  is  gravely 
Insisted  on  behalf  of  defendants  that  It  was 
the  duty  of  the  court  to  have  set  aside  the 
•election  on  the  abandoned  and  unsupported 
allegations  of  the  petition,  which  were  ez- 
'   plicitly  denied  by  their  answer. 

[3]  It  is  quite  clear  that  no  such  duty  rest- 
ed upon  the  court,  and  that  it  was  without 
authority  to  pursue  that  course.  The  con- 
tention of  the  defendants  is  violative  of  the 
well-settled  principle  that  a  party  cannot  as- 
sume successive  positions  in  the  course  of  a 
auit  which  are  inconsistent  with  each  other 
and  mutually  contradictory,  but  will  be  held 
to  the  defenses  set  up  in  his  pleadings.  Ta- 
tum  v.  Ballard,  94  Va.  370,  26  S.  EL  871; 
-C.  &  O.  Ry.  Co.  v.  Rison,  99  Va.  18,  87  S.  E. 
320;  Norfolk  &  Ocean  View  Ry.  Oo.  v.  Turn- 
pike Co.,  Ill  Va.  131,  132,  133,  68  S.  E.  346. 

We  are  of  opinion  that  there  is  no  error 
in  the  order  complained  of,  and  it  must  be 
affirmed. 

Affirmed. 


<113  Va.  208) 

ALVIS  et  aL  v.  SAUNDERS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Judgment  (|  485*)— Invalidity  on  Face 
—Collateral  Attack. 

A  decree,  unauthorized  on  its  face,  may  be 
attacked  directly  or  collaterally. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
€ent  Dig.  §  919;  Dec.  Dig.  f  485.*] 

2.  Judgment  (S  486*)— Collateral  Attack. 

A  decree  of  a  court  of  competent  jurisdic- 
tion in  a  suit  between  proper  parties  is  con- 
clusive, until  reversed  in  some  proper  pro- 
ceeding in  the  same  suit  and  the  same  court 
or  on  appeal,  unless  there  be  some  sufficient 
ground  of  fraud  or  surprise  to  entitle  the  in- 
jured party  to  relief  in  another  suit. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  919,  920-923;  Dec.  Dig.  f  486.*] 


3.  Judgment  (§  504*)— Collateral  Attack. 

Decrees  adverse  to  decedent  in  an  action 
concerning  land  are-  not  subject  to  collateral 
attack,  though  they  were  not  pronounced  un- 
til two  years  after  his  death,  which  appeared 
of  record,  where  the  cause  was  never  revived 
against  his  heirs;  the  decrees  being  merely 
voidable,  and  not  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  944-947;  Dec  Dig.  §  504.*] 

Appeal  from  Chancery  Court  of  Richmond. 

Bill  by  one  Alvis  and  others  against  B. 
A.  Saunders  and  others.  Judgment  sustain- 
ing a  demurrer  to  the  bill,  and  plaintiffs  ap- 
peal.   Affirmed. 

William  L.  Royall,  for  appellants.  Geo. 
Bryan,  for  appellees. 


HARRISON,  J.  The  facts  essential  to  a 
clear  understanding  of  this  appeal,  which  in- 
volves the  propriety  of  the  action  of  the 
chancery  court  of  the  city  of  Richmond  in 
sustaining  a  demurrer  to  the  plaintiffs'  bill, 
are  shown  by  the  record  to  be  that  Robert 
Alvis  became,  in  April,  1877,  the  owner  of  a 
valuable  estate  in  Charles  City  county  known 
as  Weyanoke;  that  he  paid  part  of  the  pur- 
chase money,  and  secured  $20,000,  the  resi- 
due thereof,  by  a  deed  of  trust  on  the  prop- 
erty bearing  even  date  with  the  deed,  con- 
veying the  same  to  him;  that  in  1885  Alvis 
being  heavily  in  debt,  with  numerous  Judg- 
ments against  him,  a  chancery  suit  was 
brought  by  one  of  his  creditors  in  the  hust- 
ings court  of  Manchester,  where  he  owned 
other  real  estate,  for  the  purpose  of  subject- 
ing his  lands  to  the  payment  of  a  judgment. 
This  suit  became  a  general  creditors*  suit 
for  the  benefit  of  all  his  creditors;  an  in- 
junction being  awarded  in  the  cause,  re- 
straining the  trustees  from  selling  the  Wey- 
anoke estate  until  the  further  order  of  the 
court  i 

In  1894,  while  the  suit  was  still  pending, 
Alvis  died  Intestate,  and  in  1895  his  death 
was  suggested  of  record,  and  his  widow,  who 
was  his  administratrix,  was  made  a  party 
to  the  suit;  but  his  heirs  were  not  made 
parties  at  that  time,  nor  have  they  since 
been  made  parties.  In  October  and  Decem- 
ber, 1895,  decrees  were  entered  directing  an 
account  of  liens,  which  were  duly  executed; 
the  report  of  liens  being  returned  to  the 
court  and  confirmed.  In  July,  1896,  a  decree 
was  entered  appointing  several  commission- 
ers to  sell  the  lands  of  Alvis  for  the  satis- 
faction of  the  liens  binding  the  same.  By 
the  terms  of  the  deed  of  trust  securing  the 
purchase  money  on  the  Weyanoke  'estate, 
that  property  was  to  be  sold  on  30  days'  ad- 
vertisement; but  the  decree  directed  a  sale 
on  10  days'  advertisement  In  pursuance  of 
the  decree  the  sale  was  made  in  August,  1896, 
and  E.  A.  Saunders  and  A.  H.  Drewry,  who 
had  acquired  the  unpaid  purchase  money 
bonds  due  thereon,  became  the  purchasers  at 
the  price  of  $15,000,  which  was  far  below 
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the  amount  necessary  to  satisfy  the  out- 
standing purchase  money  then  due.  This 
sale  was  confirmed  by  decree  of  August  24, 
1896,  and  a  deed  was  ordered  to  be  made  to 
the  purchaser. 

By  sundry  wills  and  conveyances,  the  title 
that  was  by  these  proceedings  vested  in  the 
two  purchasers  of  Weyanoke  has  now  passed 
to  E.  A.  Saunders,  Jr.,  the  appellee  in  this 
case.  Although  this  creditors'  suit  was  still 
pending  in  the  hustings  court  of  Manchester, 
this  independent  suit  was  brought  In  the 
chancery  court  of  Richmond  by  the  heirs 
of  Robert  Alvis,  deceased,  alleging  that,  in- 
asmuch as  they  were  not  made  parties  to  the 
suit  in  the  Manchester  court,  all  decrees  and 
proceedings  had  in  that  cause,  after  the 
death  of  their  ancestor,  were  null  and  void 
as  to  them,  and  could  be  assailed  collaterally 
In  the  present  proceeding,  and  that  inas- 
much as  the  legal  title  to  Weyanoke  had 
passed  to  the  defendant,  E.  A.  Saunders,  Jr., 
though  without  warrant  of  law,  they  could 
not  maintain  ejectment,  and  were,  there- 
fore, compelled  to  go  Into  a  court  of  equity 
for  relief;  and  they  pray  that  Saunders  may 
be  required  to  deliver  to  them  possession  of 
Weyanoke  with  all  of  its  improvements  and 
free  from  all  liens  and  charges  whatsoever, 
and  may  be  decreed  to  pay  them  all  rents 
and  profits  since  he  has  been  in  possession. 
There  is  no  question  of  any  fraud  alleged 
in  the  bill. 

[1-3]  Several  grounds  of  demurrer  are  re- 
lied on  by  the  defendant  but  in  our  view  of 
the  case  it  is  only  necessary  to  consider  the 
ground  upon  which  the  chancery  court  rest- 
ed its  decree  dismissing  the  bill.  That 
ground  involves  the  question,  whether  the 
complainants  can  in  this  independent  suit 
assail  collaterally  the  decrees  of  the  Man- 
chester court  by  which  the  sale  of  Weyanoke 
was  ordered  and  confirmed. 

It  is  a  familiar  principle  that,  if  it  appears 
upon  the  face  of  the  record  that  the  court 
was  without  authority  to  enter  a  decree, 
such  decree  binds  no  one  and  may  be  as- 
sailed either  directly  or  collaterally.  Nor  is 
it  necessary  to  cite  the  numerous  decisions 
of  this  court  in  support  of  the  equally  well 
understood  doctrine  that  the  decree  of  a 
court  of  competent  jurisdiction,  in  a  suit  be- 
tween proper  parties,  is  valid  and  conclusive 
until  reversed  on  some  proper  proceeding 
in  the  same  suit  and  the  same  court,  or  on 
appeal,  unless  there  be  some  sufficient  ground 
of  fraud  or  surprise  to  entitle  the  injured 
party  to  relief  in  some  other  suit.  Such  a 
decree  cannot  be  collaterally  attacked,  un- 
less it  is  void.  If  it  is  merely  erroneous,  It 
is  only  voidable,  and  objection  on  that  ac- 
count must  be  made,  If  at  all,  in  the  same 
suit  in  which  the  error  was  committed,  or 
by  appeal  from  the  decree  therein,  and  not 
by  an  independent  suit 

As  was  said  in  Lancaster  v.  Wilson,  68  Va. 
629:   "This  is  not  merely  an  arbitrary  rule 


of  law,  established  by  the  courts;  but  it  is 
a  doctrine  founded  upon  reason  and  the 
soundest  principles  of  public  policy.  It  is 
one  which  has  been  adopted  in  the  interest 
of  the  peace  of  society  and  the  permanent 
security  of  titles." 

It  is  undoubtedly  true  that,  when  the  cred- 
itors of  Robert  Alvis  brought  their  suit  in 
the  hustings  court  of  Manchester  to  subject 
his  real  estate  to  the  satisfaction  of  their 
debts,  and  made  the  judgment  debtor,  who 
was  the  sole  owner  of  such  real  estate  a 
party  defendant,  they  were  in  a  court  of 
competent  jurisdiction,  with  full  power  and 
authority  over  the  parties  and  the  subject- 
matter.  Nor  did  this  rightful  jurisdiction  of 
the  Manchester  court,  as  contended  by  ap- 
pellants, cease  upon  the  death  of  the  defend- 
ant Alvis.  The  decrees  entered  therein 
after  the  death  of  Alvis,  without  his  heirs 
being  made  parties,  did  not  make  such  de- 
crees void,  but  merely  voidable.  It  Is  well 
settled  in  this  state  that  where  the  court 
has  acquired  jurisdiction  of  the  defendant 
and  the  subject-matter,  and  the  defendant 
dies  before  the  rendition  of  the  judgment  or 
decree,  and  the  fact  of  death  does  not  appear 
on  the  face  of  the  record,  such  judgment  or 
decree  is  not  thereby  made  void,  so  as  to 
permit  its  impeachment  in  a  collateral  pro- 
ceeding. Under  such  circumstances,  the  fail- 
ure to  make  the  heirs  of  the  deceased  de- 
fendant parties  would  be  error  which  could 
be  taken  advantage  of  only  in  some  direct 
proceeding  taken  to  vacate  the  decree.  Evan* 
v.  Spurgin,  47  Va.  107,  52  Am.  Dec.  105; 
Neale  v.  Utz,  75  Va.  480;  Wilcher  v.  Rob- 
ertson, 78  Va.  602;  Robinett  v.  Mitchell,  101 
Va.  762,  45  S.  E.  287,  99  Am.  St.  Rep.  928. 

In  the  case  last  cited  it  is  said:  "The  judg- 
ment, though  erroneous  and  voidable,  if  as- 
sailed in  a  direct  proceeding  for  that  pur- 
pose, is  effective  unless  and  until  set  aside,  and 
may  not  be  collaterally  attacked.  That  Is 
the  settled  doctrine  of  this  court,  and  a  dif- 
ferent rule  would  lead  to  great  inconvenience 
and  mischief." 

The  only  difference  between  the  case  at 
bar  and  those  we  have  cited  is  that  in  the 
present  case  the  fact  of  the  defendant's  death 
was  suggested  of  record  before  the  decrees 
were  entered,  while  in  the  cases  cited  the 
fact  of  death  did  not  appear  on  the  record 
when  the  judgment  or  decree  was  rendered. 
Does  the  circumstance  that  the  death  of  the 
defendant  appeared  of  record  render  the  de- 
crees in  the  suit  pending  in  the  hustings 
court  of  Manchester  void,  and  make  them 
subject  to  collateral  attack?  This  precise 
question  has  never  before  been  presented 
for  our  consideration.  It  has,  however,  we 
think,  been  answered  by  high  authority. 

In  Freeman  on  Judgments,  g  153,  after 
stating  the  rule  as  laid  down  in  Evans  v. 
Spurgin,  supra,  the  learned  author  says: 
"Even  in  such  cases,"  where  the  death  of  a 
party  appears  on  the  record,  "the  judgment 
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is  simply  erroneous,  not  void.  This  is  be- 
-cause  the  court,  having  obtained  Jurisdiction 
over  the  party  in  his  lifetime,  is  thereby  em- 
powered to  proceed  with  the  action  to  a  final 
judgment;  and  while  the  court  ought  to 
cease  to  exercise  Its  jurisdiction  over  a  party 
when  he  dies,  its  failure  to  do  so  is  an  error 
to  be  corrected  on  appeal,  if  the  fact  of  death 
appear  on  the  record,  or  by  writ  of  error 
-coram  nobis,  if  the  fact  must  be  shown  aliun- 
de." 

This  statement  of  the  law  is  adopted  by 
the  court  in  Watt  v.  Brookover,  35  W.  Va. 
325,  13  S.  E.  1007,  and  is  again  repeated  in 
the  note  to  that  case  found  in  29  Am.  St. 
Rep.  817. 

In  Yaple  v.  Titus,  41  Pa.  195,  80  Am.  Dec. 
604,  a  case  often  referred  to,  and  which  is 
cited  In  Allan  v.  Hoffman,  83  Va.  134,  2  S. 
E.  602,  the  court  says:  "Now,  it  would  seem 
to  be  well  established  that,  In  civil  proceed- 
ings against  a  person,  his  death  does  not  so 
completely  take  away  the  jurisdiction  of  a 
court  which  has  once  attached  as  to  render 
void  a  judgment  subsequently  given  against 
him.  The  judgment  is  reversible  In  error, 
if  the  fact  and  time  of  death  appear  on  the 
record,  or  in  error  coram  nobis,  if  the  fact 
must  be  shown  aliunde.    But  it  Is  not  void." 

In  Claflin  v.  Dunn,  129  111.  245,  21  N.  E. 
834,  16  Am.  St  Rep.  263,  the  court  adopts 
and  approves  the  quotation  we  have  made 
from  Yaple  v.  Titus,  supra. 

It  would  be  difficult  to  suggest  any  sub- 
stantial reason  why  a  court  should  be  held 
to  have  been  without  jurisdiction  to  proceed 
with  a  pending  cause  after  it  had  been  for- 
mally notified  of  the  death  of  the  defendant, 
when  it  is  held  not  to  have  lost  such  juris- 
diction where  the  death  of  the  defendant 
does  not  appear  of  record.  In  either  case  it 
is  mere  error,  like  the  mistake  alleged  with 
respect  to  the  advertisement,  subject  to  cor- 
rection directly,  but  not  collaterally. 

Upon  reason  and  authority,  we  are  of 
opinion  that  the  decrees  of  the  hustings  court 
of  Manchester  are  not  liable  to  collateral 
attack  In  this  suit,  notwithstanding  the  fact 
that  Robert  Alvis  died  in  1894,  that  his  death 
appeared  of  record,  that  said  decrees  were 
not  pronounced  until  two  years  after  his 
death,  and  the  cause  never  revived  against 
his  heirs. 

The  learned  judge  of  the  chancery  court 
properly  dismissed  the  bill  without  prejudice 
to  the  right  of  the  complainants  to  make  ap- 
plication to  the  Manchester  court  In  the  cred- 
itors' suit  pending  therein;  the  questions 
raised  by  the  other  grounds  of  demurrer  be- 
ing left  open  for  the  decision  of  that  court, 
should  complainants  be  advised  to  present 
their  case  to  that  tribunal. 

The  decree  appealed  from  is  without  er- 
ror, and  must  be  affirmed. 

Affirmed. 


(IIS  Va.  228) 

COLLIER  et  al.  v.  SEWARD  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Equttt  (I  422*)— "Final  Oiceeb"— What 
Constitutes— "Interlocutoby  Decree." 

A  decree  is  interlocutory,  and  not  final,  if 
the  further  action  of  the  court  in  the  cause,  as 
distinguished  from  proceedings  necessary  to  exe- 
cute the  decree,  is  necessary  to  give  completely 
the  relief  contemplated  by  the  court 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  ff  932-944,  947-949;    Dec.  Dig.  f  422.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2774-2798:  vol.  8,  p.  7003;  vol.  4, 
pp.  3712-3715;   vol.  8,  p.  7092.] 

2.  Equity  (|  181*)— Answer— Time  of  Fil- 
ing—"Final  Decree." 

The  decree,  in  a  suit  by  judgment  creditors 
to  subject  to  their  liens  defendants'  interest  in 
a  trust  estate,  overruled  a  demurrer  to  the  sup- 
plemental bill,  amended  and  confirmed  a  com- 
missioner's report  of  the  liens  and  priorities  of 
the  creditors  and  of  the  judgment  debtor's  in- 
terest in  the  trust  estate,  determined  what  cred- 
itors were  entitled  to  participate  therein,  found 
that  partition  could  not  be  conveniently  made, 
and  that  the  rents  would  not  satisfy  the  liens 
within  five  years,  and  that  the  other  parties  in- 
terested in  the  estate  desired  that  one-eighth  in- 
terest therein  be  allotted  them  upon  paying  its 
fair  value,  and  decreed  that  they  be  permitted 
to  do  so  by  depositing  the  sum  in  a  bank  paya- 
ble to  the  court,  and  appointed  special  commis- 
sioners to  convey  to  such  defendants  such  one- 
eighth  interest  in  the  trust  estate,  and  required 
a  report  by  the  special  commissioners  as  to  how 
they  had  executed  the  decree.  Held,  that  the 
decree  was  not  final,  so  that  defendants  could 
file  their  answer,  tendered  at  the  following  term 
of  court,  under  Code  1904,  §  3275,  to  the 
amended  and  supplemental  bill,  of  which  one 
the  original  bill  was  made  a  part 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §  417;    Dec.  Dig.  §  181.«] 

Appeal  from  Hustings  Court  of  Peters- 
burg. 

Action  by  J.  W.  Seward  and  others  against 
Charles  F.  Collier  and  others.  From  a  de- 
cree for  plaintiffs,  defendants  appeal.  Re- 
versed and  remanded,   with  directions. 

The  suit  was  instituted  by  judgment  cred- 
itors for  the  purpose  of  subjecting  to  their 
liens  the  interest  of  a  defendant  in  a  testa- 
mentary trust  estate. 

E.  P.  Buford  and  Willcox  &  Willcox,  for 
appellants.  Roper  &  Davis,  Chas.  E.  Plum- 
mer,  and  W.  B.  Mcllwaine,  for  appellees. 


BUCHANAN,  J.  The  first  question  to  be 
considered  in  this  case  is  whether  or  not  the 
decree  of  January  19,  1911,  is  a  final  decree. 
If  it  is,  the  appellants  were  not  entitled  to 
file  their  answer,  when  tendered  at  the  April 
term  of  the  court  following. 

[1]  What  constitutes  a  final  decree  in  a 
cause  has  been  frequently  considered  by  this 
court,  and  the  rule  laid  down  by  Judge  Bald- 
win in  Cocke's  Adm'r  y.  Gilpin,  40  Va.  20, 
has  been,  as  was  said  by  Judge  Staples  in 
Ryan  v.  McLeod,  73  Va.  367,  and  reiterated 
by  Judge  Burks  in  Rawlings  v.  Rawlings, 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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75  Va.  76,  "repeatedly  recognized  by  this 
court,  and  is  now  the  established  doctrine." 

That  rale  is  as  follows:  "Where  the  far- 
ther action  of  the  court  in  the  cause  is 
necessary  to  give  completely  the  relief  con- 
templated by  the  court,  there  the  decree  up- 
on which  the  question  arises  is  to  be  re- 
garded, not  as  final,  but  interlocutory.  I 
Bay  the  further  action  of  the  court  in  the 
cause,  to  distinguish  It  from  that  action  of 
the  court  which  is  common  to  both  final  and 
interlocutory  decrees,  to  wit,  those  measures 
which  are  necessary  for  the  execution  of  a 
decree  that  has  been  pronounced,  and  which 
are  properly  to  be  regarded  as  adopted,  not 
in,  but  beyond,  the  cause,  and  as  founded 
on  the  decree  or  mandate  of  the  court, 
without  respect  to  the  relief  to  which  the 
party  was  previously  entitled  upon  the 
merits  of  his  case." 

[2]  The  decree  of  January  19th  overrules 
the  demurrer  to  the  amended  and  supple- 
mental bill  filed  in  the  cause  the  previous 
December,  amends  and  confirms  a  commis- 
sioner's report  of  the'  liens  and  priorities 
of  the  creditors  and  of  the  interest  of  the 
judgment  debtor  In  the  trust  estate  under 
the  will  of  Sarah  V.  Fisher,  and  determines 
what  creditors  are  entitled  to  participate 
In  the  distribution  of  the  Interest  of  the 
judgment  debtor  In  that  estate,  and  in  what 
proportions.  After  declaring  that  It  ap- 
pears to  the  court  that  partition  of  the  real 
estate  in  which  the  judgment  debtor  has 
an  one-eighth  interest  cannot  be  convenient- 
ly made,  that  the  rents  and  profits  thereof 
will  not  satisfy  the  liens  thereon  In  five 
years,  that  the  appellants,  the  other  parties 
interested  in  the  said  trust  fund,  desire  that 
the  one-eighth  interest  therein  may  be  al- 
lotted to  them,  they  to  pay  therefor  the 
sum  of  $6,341.05,  the  fair  value  thereof  in 
the  opinion  of  the  court,  the  offer  of  the  ap- 
pellants is  accepted,  and  It  is  decreed  that 
the  appellants,  naming  them,  do  pay  that 
sum,  with  interest  on  a  certain  part  there- 
of, on  or  before  March  13,  1911,  Into  some 
bank  In  the  city  of  Petersburg  payable  to 
the  court  In  the  cause.  Special  commission- 
ers are  appointed  to  convey  to  the  appel- 
lants, with  covenants  of  special  warranty, 
the  said  one  undivided  eighth  Interest  of  the 
judgment  debtor  In  the  said  trust  estate; 
and  the  special  commissioners  are  required 
to  report  how  they  have  executed  the  decree. 

While  the  decree  settles  the  principles  of 
the  cause,  and  is  clearly  an  appealable  de- 
cree, it  is  not  a  final  decree  under  the  rule  es- 
tablished by  our  own  decisions  as  stated 
above.  The  further  action  of  the  court  "in 
the  cause"  was  necessary  before  the  creditors 
could  receive  payment  out  of  the  proceeds  of 
the  sale  of  the  trust  fund  which  was  order- 
ed to  be  deposited  in  some  bank  of  the  city, 
payable  to  the  court  In  the  cause,  and  the 
title  of  the  purchasers  of  the  land  would 
not  be  perfected  until   the  conveyance  di- 


rected had  been  made,  the  action  of  the  spe- 
cial commissioners  had  been  reported,  and 
their  report  confirmed  by  the  court 

The  decree  does  not  purport  to  be  a  final' 
decree.  There  is  no  decree  for  costs,  and 
the  decree  shows  upon  its  face  that  further 
action  "in  the  cause"  was  intended  and  was- 
necessary  to  give  completely  the  relief  con- 
templated by  the  court,  both  as  to  the  cred- 
itors of  the  judgment  debtor  and  the  pur- 
chasers of  the  real  estate  sold  in  the  cause. 

We  are  of  opinion,  therefore,  that  the  trial 
court  erred  in  holding  that  the  said  de- 
cree was  final,  and  In  refusing,  on  that 
ground,  by  Its  decree  of  April  8,  1911,  to  per- 
mit the  appellants  to  file  their  answer  to* 
the  amended  and  supplemental  bill,  of  which, 
bill  the  original  bill  is  made  a  part  Under 
section  3275  of  the  Code  of  1904,  the  ap- 
pellants had  the  right  to  file  an  answer  at 
any  time  before  final  decree,  as  therein  pro- 
vided. Bean  v.  Simmons,  50  Va.  389,  and 
cases  cited  In  Va.  Rep.  Ann. 

For  this  error,  without  deciding  any  oth- 
er question  in  the  cause,  the  decree  of  April 
8,  1911,  refusing  appellants  leave  to  file 
their  answer,  must  be  reversed,  and  the- 
cause  remanded  to  the  hustings  court,  with 
directions  to  permit  the  appellants  to  answer 
the  amended  and  supplemental  bill,  and  for 
further  proceedings  in  the  cause. 

Reversed. 


(113  Va.  270) 

LAMBERT'S   POINT  00.  v.   NORFOLK  ft: 

W.  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

14,  1912.    On  Motion  to  Modify  Decree, 

March  27,  1912.) 

1.  Navigable  Waters  ({  36*)—  Littoral. 
Rights— Rivers^-Boun  dab  y  Between  Ad- 
joining Owners. 

In  determining  the  division  line  between 
the  lands  in  a  river  between  the  shore  line  and 
the  port  warden's  line,  or  line  of  navigability, 
to  which  adjoining  owners  of  shore  lands  are- 
entitled,  the  shore  line  for  some  distance  from, 
the  point  wliere  the  dividing  line  of  the  uplands- 
reaches  the  shore  being  straight,  the  whole  shore 
of  both  parties  and  the  whole  of  the  port  war- 
den's line  in  front  thereof  need  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  §§  180-200 ;  Dec.  Dig.  §  36.*1 

2.  Navigable  Waters  (§  36*)  —  Littobm. 
Rights— Rivers— Boundary  Between  Ad- 
joining Owners. 

In  establishing  the  division  line  between 
the  lands  in  a  river  between  the  shore  line  and 
the  port  warden's  line  or  line  of  navigability,, 
to  which  adjoining  owners  of  shore  lands  are 
entitled,  Code  1904,  f  944a  (31),  providing  that 
any  person  owning  land  on  a  water  course  may 
erect  a  wharf  on  it,  provided  navigation  be  not 
obstructed,  nor  the  private  rights  of  any  other 
person  be  injured  thereby,  a  line  is  not  to  be 
run  at  right  angles  from  the  port  warden's  line 
to  the  point  where  the  two  properties  corner  on 
the  shore,  but  the  shore  line  is  to  be  treated  as- 
the  base  line. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  §§  180-200;  Dec.  Dig.  § 
36.*] 
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3.  Navigable  Watebs  (I  86*)  —  Littoral 
Rights  —  Rivers  —  Boundaries  Between 
Adjoining  Owners— Shore  Line. 

So  far  as  the  shore  line  of  a  river  enters 
into  the  determination  of  the  dividing  line  of 
owners  of  adjoining  lands  thereon,  as  respects 
the  lands  between  the  shore  line  and  the  port 
warden's  line,  or  line  of  navigability,  it  cannot 
be  changed  by  one  of  them  filling  in  in  front  of 
his  uplands. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  |{  180-200;  Dec.  Dig.  f 
36.*] 

Appeal  from  Circuit  Court  of  City  of 
Norfolk. 

Suit  by  the  Lambert's  Point  Company 
against  the  Norfolk  &  Western  Railway 
Company.  From  the  decree,  complainant 
appeals,  defendant  assigning  cross-errors. 
Reversed  in  part  and  remanded,  and  affirm* 
ed  in  part 

G.  M.  Dillard,  for  appellant  Ro.  M. 
Hughes  and  W.  L.  Williams,  for  appellee. 

BUCHANAN,  J.  The  appellant,  Lam- 
bert's Point  Company,  and  the  appellee,  Nor- 
folk &  Western  Railway  Company,  are  ad- 
joining landowners  on  the  shore  of  Elizabeth 
river.  This  suit  was  brought  by  the  appel- 
lant to  have  "the  extent  of  its  enjoyment 
of  the  flats  and  land  under  the  water  and  of 
the  line  of  navigability  of  the  said  water  in 
front  of  its  land,  at  Lambert's  Point,"  de- 
termined and  set  apart  and  the  division  line 
over  said  flats  between  the  properties  of  the 
appellant  and  the  appellee  defined  and  es- 
tablished. 

With  the  action  of  the  court  in  fixing  the 
rights  of  the  parties  and  establishing  the 
division  line  between  their  properties  nei- 
ther party  is  satisfied.  One  has  appealed, 
and  the  other  has  assigned  cross-errors.  In 
the  view  we  take  of  the  case,  the  errors  and 
cross-errors  assigned  may  be  considered  to* 
gether. 

In  making  the  apportionment  sought,  and 
In  determining  and  establishing  the  division 
line  between  the  properties,  the  court  was 
governed  by  the  principles  laid  down  in  the 
case  of  Groner  v.  Foster,  94  Va.  650,  27  S.  E. 
403,  which  was  also  a  controversy  between 
riparian  owners  on  the  shore  of  Elizabeth 
river. 

In  this  case,  that  portion  of  the  shore  line 
of  both  parties  at  Lambert's  Point  taken  in- 
to consideration  In  making  the  apportion- 
ment and  In  establishing  the  boundary  line 
between  the  two  properties,  was  Irregular 
and  curved,  though  not  so  much  so  as  in 
Groner  v.  Foster.  The  port  warden's  line, 
or  line  of  navigability,  in  front  of  said  por- 
tion of  the  properties  of  the  parties,  was 
longer  than,  and  not  parallel  with,  the  shore 
line.  There  Is  nothing  in  the  facts  of  this 
case  to  take  It  out  of  the  general  rule  laid 
down  in  Groner  v.  Foster. 

[1]  The  court  did  not,  in  making  the  ap- 
portionment in  this  case,  take  into  consider- 


ation the  whole  shore  line  of  both  parties 
and  the  whole  of  the  port  warden's  line  In 
front  of  them,  and  its  failure  to  do  so  Is 
assigned  as  error  by  the  appellant 

It  appears  that  the  shore  line  on  the  north- 
ern portion  of  the  appellant's  land,  and  the 
shore  line  on  the  southern  portion  of  the  ap- 
pellee's land,  are  almost  continuing  straight 
lines,  and  as  to  them  there  is  practically  no 
dispute  as  to  the  rights  of  the  parties.  This 
being  so,  we  do  not  see  that  there  was  any 
necessity  for  taking  into  consideration  the 
shore  lines  of  the  entire  front  of  both  prop- 
erties, which  were  nearly  two  miles  in 
length,  in  order  to  ascertain  the  rights  of 
the  parties,  where  the  shore  lines  were  curv- 
ed and  irregular,  and  to  determine  and  es- 
tablish the  division  line  between  their  prop- 
erties, which  latter  object  seems  to  have 
been  the  principal  object  of  the  suit 

[2]  The  appellee  Insists  that  the  court  in 
establishing  the  division  line  between  the 
parties,  erred  in  not  running  that  line  at 
right  angles  from  the  port  warden's  line  to 
the  point  where  the  two  properties  corner 
on  low-water  mark. 

Section  944a,  subsec.  31,  of  Pollard's  Code, 
provides  that  any  person  owning  land  upon 
a  water  course  may  erect  a  wharf  on  the 
same,  or  pier,  or  bulkhead,  provided  naviga- 
tion be  not  obstructed,  nor  the  private  rights 
of  any  other  person  Injured  thereby.  Such 
owner  is,  therefore,  entitled  in  the  appor- 
tionment of  the  water  front  to  have  his 
portion  thereof  laid  off  as  nearly  in  front 
of  his  land  as  Is  practicable.  Groner  v. 
Foster,  supra,  94  Va.  652,  27  S.  E.  493. 
Where  the  shore  line  and  the  port  warden's 
line  are  parallel,  It  would  make  no  differ- 
ence which  of  them  was  treated  as  the  base 
line;  but  where  they  are  not  parallel,  then 
the  proper  rule,  in  waters  like  Elizabeth 
river,  having  no  defined  stream  running  In 
a  confined  and  continuous  bed,  is  to  treat 
the  shore  line  as  the  base  line,  and  extend 
the  lines  of  the  port  warden's  line  as  nearly 
as  practicable  in  the  front  of  the  land  of 
the  riparian  owner.  The  port  warden's 
line  establishes  the  line  of  navigability,  and 
shows  how  far  into  the  water  course  the 
riparian  owner  may  improve  his  property; 
but  that  line  can  ordinarily  have  no  effect 
in  the  determination  of  the  boundaries  of 
the  riparian  owners  as  between  themselves. 
They  derive  their  rights  from  grants  from 
the  commonwealth  and  the  statutes  of  the 
state.  The  port  warden's  line  has  no  effect 
upon  their  property  rights  beyond  fixing  the 
line  of  navigability,  which  they  must  respect 
In  improving  their  water  fronts.  Bay  City, 
etc.,  Co.  v.  Industrial  Co.,  23  Mich.  182,  184; 
3  Farnham  on  Waters,  §  841,  p.  2479. 

"Very  much  of  the  confusion,"  it  was  said 
in  Bay  City,  etc.,  Co.  v.  Industrial  Co., 
supra,  ''which  is  supposed  to  exist  on  this 
subject  has  arisen  from  confounding  things 
quite  dissimilar.     The  controversies  arising 
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concerning  riparian  rights  tipon  waters  hay- 
ing no  middle  thread,  properly  so  called, 
can  have  no  bearing  on  rivers.  Whether  the 
proprietary  right  is  confined  by  high  or  low 
water  mark,  or  extends  further,  it  is  man- 
ifest that  upon  the  open  sea,  or  on  a  bay  or 
other  body  of  water  having  no  defined 
stream  running  in  a  confined  and  continuous 
bed,  the  shore  may  be  the  only  tangible 
element  of  computation  or  measurement,  and 
it  has  very  properly  in  such  cases  been  re- 
garded as  the  most  important.  But  even 
there  some  regard  has  usually  been  paid  to 
the  common-sense  rules  which  would  pre- 
vent inequalities  from  being  created  by  any 
blind  adhesion  to  the  accidental  conforma- 
tion of  the  shore  line  at  the  extremity  of 
any  riparian  property;  and  regard  is  paid 
to  extent,  as  well  as  to  other  considera- 
tions." 

In  Blodgett  v.  Davis,  87  Mich.  498,  507,  49 
N.  W.  917,  919  (24  Am.  St  Rep.  175),  It  was 
said:  "We  cannot  deal  with  Green  Bay  as 
we  could  with  the  rivers  in  the  state,  where 
the  lines  are  to  be  drawn  at  right  angles  to 
the  thread  of  the  stream.  The  rules  laid 
down  for  the  boundary  of  owners  of  land 
bordering  upon  the  ocean  and  great  inland 
seas  are  more  proper  for  the  disposition  of 
the  case  before  us." 

[3]  The  manner  in  which  the  commission- 
er, whose  action  in  this  respect  was  approved 
by  the  trial  court,  ascertained  the  shore  line 
of  the  appellant's  property,  is  assigned  as  er- 
ror. 

It  appears  that  in  front  of  a  portion  of 
Its  land  at  Lambert's  Point  the  appellee  has 
filled  in  and  built  wharves,  etc.,  out  to  the 
port  warden's  line.  The  appellee  Insisted 
that  its  shore  line  should  be  ascertained  by 
taking  into  consideration  the  shore  line  fill- 
ed in  by  It,  instead,  as  was  done  by  the  com- 
missioner, of  ascertaining  the  shore  line  as 
if  the  filling  in  had  not  been  done.  The  ac- 
tion of  the  commissioner  was  clearly  right, 
and  his  reasons  therefor  conclusive  of  the 
question.  The  contention  of  the  appellee, 
he  says,  would  have  given  the  "railway  com- 
pany as  a  basis  of  apportionment  a  much 
greater  extent  of  shore  line  than  I  deem  it 
is  entitled  to.  The  railway  company  un- 
doubtedly has  a  right  to  fill  in  this  area, 
and  the  filled-in  portion  belongs  to  it;  but  I 
do  not  think  that  by  making  this  improve- 
ment which  it  had  a  right  to  make,  and  which 
the  land  company  could  not  prevent  its  mak- 
ing, it  can  thereby  enlarge  its  riparian  rights 
and  advance  the  division  line  (which  has 
always  in  contemplation  of  law  existed,  but 
has  not  been  judicially  ascertained)  between 
its  riparian  rights  and  the  riparian  rights 
of  the  land  company,  the  adjoining  owner. 
If  this  contention  were  sound,  it  would  lie 
In  the  power  of  one  riparian  owner,  by  its 
own  voluntary  act,  which  could  not  be  pre- 
vented by  the  adjoining  owner,  to  increase 
its  riparian  rights,  and  encroach  upon  the 


riparian  rights  of  the  other  adjoining  own- 
er to  any  extent.    •    •    •  •» 

The  other  assignments  of  error  on  either 
side  are  so  connected  with  or  dependent  upon 
the  questions  which  we  have  considered  and 
disposed  of,  It  will  be  unnecessary  to  con- 
sider them  in  detail,  but  will  be  sufficient  to 
say  that  upon  the  whole  case  we  see  no 
error  in  the  decrees  appealed  from,  and  that 
they  must  be  affirmed. 

Affirmed. 

CARDWELL,  J.,  absent 

On  Motion  to  Modify  Decree. 

PER  CURIAM.  Upon  the  motion  of  the 
appellant  to  modify  the  decree  entered  in 
this  cause  at  this  term,  and  the  objections 
of  the  appellee  to  any  change  being  made 
in  said  decree  unless  the  whole  case  Is  re- 
opened and  reheard,  the  court  is  of  opinion 
that  there  is  no  reason  why  the  cause  should 
be  reheard;  but,  not  being  satisfied  that 
the  lines  from  the  points  B  and  D,  on  the 
shore  line,  to  the  port  warden's  line,  as 
shown  upon  map  No.  1  of  Surveyor  Gwath- 
mey,  filed  In  the  cause,  were  located  in  ac- 
cordance with  the  views  expressed  in  the 
written  opinion  filed  with  the  decree  enter- 
ed in  this  cause  at  a  former  day  of  the  term, 
or  that  the  division  line,  as  established  be- 
tween the  parties  by  the  circuit  court  In  its 
decree  of  January  23,  1911,  is  located  in 
accordance  with  the  views  expressed  in  said 
written  opinion,  it  is  adjudged,  ordered,  and 
decreed  that  the  decree  entered  at  a  former 
day  of  the  term,  affirming  the  decrees  of  the 
circuit  court,  be  and  the  same  is  hereby  set 
aside  and  annulled,  in  so  far  as  it  affirmed 
the  decrees  of  the  trial  court  In  reference 
to  the  said  lines  from  the  said  points  B  and 
D  to  the  port  warden's  line,  and  the  said 
division  line  between  the  parties,  and  that 
the  cause  be  remanded  to  the  circuit  court, 
with  directions  to  have  the  said  lines,  if 
not  so  located,  run  In  accordance  with  the 
views  expressed  in  said  written  opinion,  the 
true  division  line  between  the  parties  es- 
tablished, and  for  such  further  proceedings 
as  may  be  proper  in  the  cause. 


(113  Va.  224) 
CITY  GAS  CO.  OF  NORFOLK  v.  POUDREL 

(Supreme  Court  of  Appeals  of  Virginia, 
March  14,  1912.) 

1.  False  Imprisonment  (|  20*)  —  Actions- 
Pleadings— Issues. 

A  defendant,  who  pleads  not  guilty  to  a 
declaration  alleging  that  he  wrongfully  arrested 
plaintiff,  may  introduce  any  evidence  that  he 
did  not  commit  the  trespass,  though  he  failed  to 
file  his  grounds  of  defense  as  required  by  order 
of  court,  since  Code  1904,  $  3249,  providing 
that,  if  a  party  fail  to  comply  with  an  order 
requiring  the  filing  of  grounds  of  defense,  the 
court  may  exclude  evidence  of  any  matter  not 
described  in  the  pleading  of  the  party,  does  not 
deprive  a  defendant  of  the  right  to  support  a 
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plea  of  not  guilty  by  evidence  as  to  any  matter, 
the  character  of  which  is  pointed  out  by  the 
plea,  such  as  the  denial  of  the  wrongful  act 
charged. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  Jf  86-97;    Dec.  Dig.  S 

2.  Pleading  ({  370*)-:-Grounds  of  Defense 
—Filing — Ordeb  of  Court. 

The  object  of  Code  1904,  I  8249,  providing 
that,  if  a  party  fails  to  comply  with  an  order 
requiring  the  filing  of  grounds  of  defense,  the 
court  may  exclude  evidence  of  any  matter  not 
described  in  his  pleading,  is  to  give  plaintiff 
reasonable  notice  of  the  particular  defense  on 
which  defendant  expects  to  rely,  to  that  he  may 
not  be  prejudiced  by  surprise. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  1210;   Dec  Dig.  }  370.«] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Theodore  Poudre  against  the 
City  Gas  Company  of  Norfolk.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

■Loyall,-  Taylor  &  White,  for  plaintiff  in 
error.  Daniel  Coleman,  O.  L.  Shackleford, 
and  Scott  &  Buchanan,  for  defendant  In  er- 
ror. 


HARRISON,  J.  This  action  of  trespass 
was  brought  by  the  plaintiff  to  recover  of 
the  defendant  Gas  Company  damages  for  Its 
alleged  wrongful  act  In  having  him  arrested. 
The  trial  resulted  In  a  verdict  and  judgment 
against  the  defendant,  which  Is  now  to  be 
reviewed. 

The  first  assignment  of  error  Is  that  the 
lower  court  declined  to  permit  the  defendant 
to  Introduce  any  evidence,  because  no  grounds 
of  defense  had  been  filed,  although  the  gen- 
eral Issue  had  been  pleaded,  and  the  plaintiff 
had  replied  generally  thereto. 

Bill  of  exceptions  No.  1,  which  embodies 
the  defendant's  objection  to  this  action  of 
the  court,  shows  that  the  defendant,  at  the 
call  of  the  docket,  tendered  its  plea  of  not 
guilty,  that  the  plaintiff  replied  generally 
thereto,  and  that  on  motion  of  the  plaintiff 
an  order  was  then  and  there  entered  requir- 
ing the  defendant  to  file  in  writing  its 
grounds  of  defense;  that  upon  the  subse- 
quent trial  of  the  case,  after  the  plaintiff 
had  Introduced  all  of  his  evidence,  and  the 
defendant  was  proceeding  to  call  Its  witness- 
es, the  court,  upon  motion  of  the  plaintiff, 
refused  to  allow  the  defendant  to  Introduce 
any  evidence,  because  it  had  failed  to  file 
Its  grounds  of  defense.  Thereupon  the  de- 
fendant tendered  In  writing  its  grounds  of 
defense,  which  were  rejected  because  they 
had  not  been  filed  previous  to  the  trial  of 
the  case,  and  thereupon  the  defendant  asked 
to  be  allowed  to  show  what  would  be  testi- 
fied to  by  his  witnesses,  in  order  that  a 
proper  bill  of  exceptions  might  be  made  up ; 
but  the  court  declined  to  allow  this  to  be 
done,  on  the  ground  that  the  defendant  had 


failed  to  comply  with  the  order  of  the  court 
requiring  the  written  grounds  of  defense  to 
be  filed,  and  therefore  could  not  properly  in- 
troduce any  evidence. 

[1]  The  ruling  of  the  court  that,  under  the 
circumstances  stated  In  this  bill  of  excep- 
tions, the  defendant  could  Introduce  no  evi- 
dence to  sustain  Its  plea  of  not  guilty  Is 
plainly  erroneous.  Under  the  plea  of  not 
guilty  the  defendant  had  the  right  to  intro- 
duce any  evidence  which  showed  that  it  did 
not  commit  the  alleged  trespass,  notwith- 
standing its  failure  to  comply  with  the  order 
requiring  it  to  file  its  grounds  of  defense. 

Section  3249  of  the  Code  of  1904  (which 
provides  that,  if  a  party  fails  to  comply  with 
an  order  requiring  grounds  of  defense  to  be 
filed,  the  court  may,  when  the  case  Is  tried, 
exclude  evidence  of  any  matter  not  describ- 
ed In  the  pleading  of  such  party  so  plainly 
as  to  give  the  adverse  party  notice  of  its 
character)  was  not  Intended  to  deprive  a  de- 
fendant of  the  right  to  support  his  plea  of 
not  guilty  by  the  introduction  of  evidence  as 
to  any  matter,  the  character  of  which  was 
plainly  pointed  out  by  the  plea  Itself.  Under 
such  circumstances,  the  evidence  of  the  de- 
fendant is  confined  to  the  point  covered  by 
the  language  of  the  plea,  namely,  the  denial 
of  the  wrongful  act  alleged.    ' 

Mr.  Minor  states  the  form  of  a  plea  In  an 
action  of  trespass  as  follows:  "And  the  said 
defendant,  by  his  attorney,  comes  and  says 
that  he  is  not  guilty  of  the  said  trespass 
above  laid  to  his  charge,  or  any  part  thereof, 
in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained,  and  of  this 
the  said  defendant  puts  himself  upon  the 
country."    4  Minor's  Inst  p.  1348. 

This  is  a  plain  statement  that  the  defend- 
ant is  not  guilty  of  the  trespass  alleged  and 
that  his  defense  rests  on  such  denial. 

The  declaration  alleged  that  the  defendant 
wrongfully  arrested  the  plaintiff.  The  plea 
of  not  guilty  gave  the  plaintiff  full  notice 
that  the  defense  relied  on  was  that  the  de- 
fendant did  not  commit  the  alleged  trespass, 
and  would  introduce  proof  showing  that  he 
did  not.  This,  and  no  more,  the  defendant 
had  the  right  to  show  under  his  plea  of  not 
guilty,  because  the  plea  had  given  plain  no- 
tice that  such  evidence  would  be  introduced, 
which  Is  all  the  statute  required. 

[2]  The  object  of  section  3249  of  the  Code 
is  to  give  the  plaintiff  reasonable  notice  of 
the  particular  defense  upon  which  the  de- 
fendant expects  to  rely,  so  that  he  may  not 
be  prejudiced  by  surprise.  The  statute  was 
not  Intended  to  punish  the  defendant  for 
failing  to  comply  with  an  order  requiring 
grounds  of  defense  to  be  filed,  but  its  pur- 
pose was  to  protect  the  plaintiff  against  any 
prejudice  he  might  suffer  by  reason  of  such 
failure. 

In  support  of  the  contention  that  the  de- 
fendant In  this  case  could  Introduce  no  evi- 
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dence  to  sustain  Its  plea,  the  plaintiff  relies 
on  two  recent  decisions  of  this  court,  name- 
ly, Colby  y.  Reams,  109  Va.  808,  63  S.  B. 
1009,  and  Chestnut  v.  Chestnut,  104  Va.  539, 
52  S.  E.  348,  2LR.1  (N.  S.)  879,  7  Ann. 
Cas.  802. 

In  the  first-named  case,  the  decision  was 
rested  upon  the  ground  that  no  plea  was 
filed,  and,  therefore,  no  issue  was  joined; 
the  court  holding  that  a  judgment  could  not 
be  sustained  which  was  given  upon  a  verdict 
rendered  as  upon  the  trial  of  an  issue,  when 
no  issue  had  been  joined.  The  subsequent 
remark,  that  the  plea  in  that  case  would,  if 
filed,  have  been  not  guilty,  and  that  under  it 
the  defendant  could  not  have  Introduced  his 
evidence,  was  directed  alone  to  the  facts  of 
that  particular  case.  There  the  evidence  of 
the  defendant  had  been  introduced,  and  the 
court  could  see  from  its  inspection  that  it 
related  to  matters  not  properly  provable  un- 
der the  general  issue  of  not  guilty,  where 
grounds  of  defense  had  been  ordered,  and 
not  filed,  for  the  reason,  as  stated,  that  the 
plea  of  not  guilty  would  give  the  plaintiff  no 
sufficient  notice  that  evidence  of  the  char- 
acter introduced  would  be  relied  on.  It  was 
never  intended  to  lay  down  the  broad  propo- 
sition, now  contended  for,  that,  in  any  case 
where  the  defendant  fails  to  comply  with  an 
order  requiring  grounds  of  defense  to  be 
filed,  he  is  thereby  deprived  of  the  right  to 
introduce  any  evidence  in  his  defense,  al- 
though it  be  apparent  that  the  plea  gave 
full  notice  that  such  evidence  would  be  re- 
lied on. 

As  to  the  case  of  Chestnut  v.  Chestnut, 
supra,  it  is  sufficient  to  say  that  there  is 
nothing  therein  to  justify  its  citation  as  au- 
thority in  support  of  the  proposition  now  un- 
der consideration.  Opinions  of  courts,  to  be 
correctly  understood,  should  always  be  read 
in  the  light  of  the  facts  of  the  case  in  which 
they  are  rendered. 

As  the  evidence  on  another  trial  may 
change  the  whole  character  of  the  case,  we 
will  not  consider  the  other  assignments  of 
error  made  in  the  petition. 

On  account  of  the  error  we  have  pointed 
out,  the  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
the  case  remanded  for  a  new  trial,  to  be  had 
not  in  conflict  with  this  opinion* 

Reversed. 

(113  Va.  434) 

WHITLEY  v.  BOOKER  BRICK  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Judgment  (§f  178,  183*)— Suiocaby  Pro- 
ceedings—Requisites. 

A  proceeding  by  motion,  under  Code  1904, 
1  3211,  for  judgment  for  a  debt,  is  intended  to 
furnish  a  simpler,  more  expeditions,  and  less 
expensive  remedy  for  the  collection  of  debts 
than  by  action,  and  an  issue  may  be  tendered 
by  a  plea,  or  by  an  informal  statement  in  writ- 


ing of  the  grounds  of  defense,  unless  otherwise 
required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  344;   Dec.  Dig.  ft  178,  183>] 

2.  Judgment    ({   183*)— Motion   fob  Judg- 
ment—Defense— Remedy  or  Plaintiff. 

The  remedy  of  plaintiff,  in  a  proceeding 
by  motion,  under  Code  1904,  |  3211,  to  recover 
a  debt,  who  is  not  apprised  of  the  nature  of 
the  defense,  is  by  motion,  under  section  8240, 
for  a  statement  of  the  grounds  of  defense. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  183.*] 

3.  Payment     (§    63*) —Defenses— Issues- 
Plea  of  Non  Assumpsit. 

A  defendant,  in  a  proceeding  by  motion  to 
recover  on  an  open  account  for  goods  sold  and 
on  a  note,  who  pleads  non  assumpsit,  may  show 
a  contract  for  the  building  of  a  structure  by 
him  for  defendant,  and  the  amount  due  for  the 
work,  as  a  payment  in  part  of  plaintiff's  de- 
mand, pursuant  to  an  understanding  of  the 
parties  that  the  amount  due  for  the  structure 
was  to  be  a  payment  on  the  indebtedness  of 
defendant  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Payment* 
Cent.  Dig.  M  152-161;  Dec  Die.  f  63;*  As- 
sumpsit, Action  of,  Cent.  Dig.  |  144.] 

4.  Pleading    (|    261*)— Amendments  —  Al- 
lowance. 

A  defendant,  in  a  proceeding  by  motion  to 
recover  on  an  open  account  and  on  a  note, 
subject  to  partial  payment,  who  admitted  a 
part  of  the  claim  and  pleaded  non  assumpsit 
as  to  the  residue,  should  be  permitted  to 
amend,  by  alleging  that  he  was  entitled  to  a 
credit  for  work  in  erecting  a  building  for  plain- 
tiff pursuant  to  contract  therefor. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  794-800;  Dec.  Dig.  f  261.*] 

5.  Pleading    (|    239*)— Amendments— Con- 
tinuance. 

Where  the  court  in  its  discretion  allows 
amendments  to  a  pleading  in  the  interest  of 
justice,  the  rights  of  the  adverse  party  may  be 
safeguarded  by  a  postponement  or  continuance* 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |§  626-435;  Dec.  Dig.  |  239.*1 

Error  to  Corporation  Court  of  Newport 
News. 

Proceeding  by  motion  by  the  Booker  Brick 
Company  against  G.  W.  Whitley.  There  was 
a  judgment  for  plaintiff,  and  defendant  bring! 
error.    Reversed,  and  new  trial  granted. 

Maryus  Jones  and  T.  J.  Christian,  for 
plaintiff  in  error.  J.  Winston  Bead,  for  de- 
fendant in  error. 

WHITTLE,  J.  This  is  a  proceeding  by 
motion  under  Code  Va.  1904,  §  8211,  to  re- 
cover $490.95.  $286.05,  part  thereof,  was  evfc 
denced  by  open  account  for  the  sale  of  bricks, 
and  the  residue  by  note,  subject  to  a  pay- 
ment of  $40. 

The  plaintiff  in  error,  the  defendant  in  the 
trial  court,  admitted  the  plaintiff's  claim  to 
the  extent  of  $150.95,  and  as  to  the  residue 
pleaded  non  assumpsit,  to  which  the  plaintiff 
replied  generally,  and  the  issue  thus  made 
was  submitted  to  a  jury. 

The  president  of  the  plaintiff  company, 
having  testified  to  the  correctness  of  the  de- 
mand, was  asked  on  cross-examination  if  the 
$40  payment  for  which  credit  was  given  did 
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not  arise  out  of  a  contract  between  the  par- 
ties for  building  a  brick  kiln,  to  which  ques- 
tion the  witness  replied  that  he  did  not  know, 
but  supposed  so;  that  the  *40  credit  had 
been  given  by  another  agent  of  the  company. 
Witness  was  then  asked  if,  under  that  con- 
tract, the  defendant  was  not  entitled  to  a 
credit  of  $180,  instead  of  $40,  and  again  re- 
plied that  he  did  not  know,  as  another  agent 
transacted  that  business.  To  sustain  the  is- 
sue on  his  part,  the  defendant  thereupon  pro- 
duced a  written  contract  for  building  the 
kiln,  and  proposed  to  prove  the  amount  due 
upon  It  as  a  payment  in  part  of  the  plain- 
tiffs demand;  but  objection  was  raised  to 
its  admissibility  on  the  ground  that  it 
amounted  to  an  offset,  "but,  whether  pay- 
ment or  offset,  it  could  not  be  proved,  in  the 
absence  of  any  account  filed  with  the  general 
issue,  or  special  plea  of  payment  or  set-off 
filed  in  the  case."  The  court  sustained  the 
motion  to  exclude  the  evidence  on  the  ground 
of  objection  referred  to,  "and  because  no  sort 
of  notice  of  payment  or  set-off,  oral  or  other- 
wise, was  given  by  defendant  when  the  issue 
was  made  up";  and  to  this  ruling,  and  to  the 
refusal  of  the  court  to  permit  the  pleadings 
to  be  amended  in  conformity  with  its  opin- 
ion, the  defendant  excepted.  The  jury  found 
a  verdict  for  the  plaintiff  for  the  full  amount 
of  its  claim,  and  the  court  overruled  the  mo- 
tion of  the  defendant  to  set  aside  the  verdict 
as  contrary  to  the  law  and  the  evidence,  and 
entered  the  judgment  now  under  review. 

[1]  A  proceeding  by  motion  under  Code 
Va.  1904,  |  3211,  is  intended  to  furnish  a 
simpler,  more  expeditious,  and  less  expensive 
remedy  for  the  collection  of  debts  than  by 
action,  and  the  same  is  true  of  motions  gen- 
erally. Hence  we  find  that  the  uniform 
course  of  decision  in  this  state  has  been  to 
view  with  more  leniency  and  to  allow  great- 
er laxity  in  the  pleadings  in  that  form  of 
procedure.  Board  of  Supervisors  v.  Lunn, 
68  Va.  608;  Carr  v.  Meade's  Ex'x,  77  Va. 
142,  158;  Preston  v.  Salem  Imp.  Co.,  91  Va. 
583,  22  S.  £.  486;  Hall  v.  Ratcliffe,  93  Va. 
327,  328,  24  S.  E.  1011,  citing  Bunch's  Ex'r 
t.  Fluvanna  Co.,  86  Va.  452,  454,  10  S.  E. 
532;  4  Min.  Inst  (1st  Ed.)  1090. 

In  Preston  v.  Salem  Imp.  Co.,  supra,  the 
court  held:  "In  a  proceeding  by  motion  to 
recover  money  under  section  3211  of  the 
Code,  in  order  to  entitle  the  defendants  to 
a  trial  by  jury,  as  provided  by  section  3213 
of  the  Code,  an  issue  must  be  made  up.  This 
issue  may  be  tendered  by  a  plea,  or  by  an 
informal  statement  in  writing  of  the  grounds 
of  defense.  A  mere  oral  statement  Is  not 
sufficient;  and  in  cases  where  the  statute  re- 
quires the  plea  to  be  verified  by  affidavit, 
that  requirement  of  the  statute  must  be  com- 
plied with." 

To  the  same  effect  Is  the  decision  in  Lis- 

key  v.  Paul,  100  Va.  764,  42  S.  E.  875,  where 

the  court  says:   "The  pleadings  on  a  motion 

for  a  judgment  for  money,  after  notice,  are 
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intended  to  be  of  an  informal  nature,  except 
where  statutes  require  otherwise,  as  under 
section  3299  of  the  Code  (special  plea  of  set- 
off).   *    *    •" 

In  Stimmel  v.  Benthall,  108  Va.  141,  144, 
60  S.  E.  760,  it  was  said:  "This  court  has 
upon  numerous  occasions  said  that,  both 
with  respect  to  the  proceeding  by  motion  and 
the  defense  by  way  of  set-off,  the  strict  rules 
of  pleading  do  not  apply." 

[2, 3]  The  foregoing  limitations  on  the 
pleadings  in  proceedings  by  motion  are  es- 
sential; but  we  are  not  disposed  to  destroy 
the  efficiency  of  that  useful  remedy  by  the 
imposition  of  needless  restrictions.  It  is  ap- 
parent from  the  record  that  at  an  early  stage 
of  the  proceeding  the  plaintiff  was  apprised 
of  the  nature  of  the  defense.  Yet,  if  such 
had  not  been  the  case,  the  remedy  was  to 
demand  a  statement  of  the  grounds  of  de- 
fense as  provided  by  section  3249  of  the 
Code.  As  remarked,  the  defendant  offered 
in  evidence  the  contract  for  building  the 
brick  kiln,  and,  moreover,  sought  to  prove 
that  he  had  given  an  order  for  $200,  alleged 
to  be  due  by  the  plaintiff  on  that  contract, 
In  part  payment  of  its  demand,  all  of  which 
the  court  excluded. 

We  think  the  evidence  was  pertinent  and 
plainly  admissible  under  the  plea  of  non  as- 
sumpsit 

In  4  Min.  Inst  (3d  Ed.)  774,  it  is  said: 
"But,  whatever  may  be  the  explanation,  the 
fact  is  undeniable  that  for  more  than  a  cen- 
tury past  there  have  been  admitted  under  the 
plea  of  non  assumpsit  in  all  actions  of  as- 
sumpsit, whether  founded  on  an  Implied  or. 
express  promise,  any  matter  of  defense  what- 
ever (with  a  few  exceptions),  the  same  as  in 
the  case  of  nil  debet  (ante,  p.  770),  which 
tends  to  deny  the  defendant's  liability  to  the 
plaintiff's  demand."  The  excepted  matters 
are  "such  defenses  as  are  allowed  by  statute 
to  be  made  by  the  plea  of  special  set-offs. 
*  *  •  The  statute  of  limitations,  bank- 
ruptcy, and  tender  are  believed,  with  this 
qualification,  to  be  the  only  defenses  which 
may  not  be  proved  under  this  plea,  and  they 
are  excepted  because  they  do  not  contest  that 
the  debt  is  owing,  but  insist  only  that  no 
action  can  he  maintained  for  it"  See,  also, 
City  Gas  Co.  of  Norfolk  v.  Poudre,  74  S.  E. 
158,  and  Williamson  v.  Simpson,  74  S.  E.  160, 
decided  at  the  present  term. 

[4]  The  question,  whether  a  particular 
item  constitutes  a  set-off  or  a  payment,  de- 
pends largely  upon  the  understanding  of  the 
parties.  It  is  not  infrequently  the  case  that 
by  agreement  what  would  otherwise  be  a 
set-off  may  be  converted  into  a  payment 
And  that  it  was  the  understanding  of  the 
parties  in  this  instance  that  the  amount  due 
for  building  the  brick  kiln  was  to  be  a  pay- 
ment on  the  indebtedness  of  the  defendant 
to  the  plaintiff  is  shown  by  the  allowance  of 
the  |40  credit  as  a  payment  on  the  plaintiff's 
demand.    But,  even  if  the  court  had  correct- 
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ly  excluded  the  evidence,  nevertheless,  In 
the  Interest  of  justice,  the  defendant  ought 
to  have  been  permitted  to  amend  the  plead- 
ings. 

[S]  In  1  Robinson's  Pr.  (Old  Ed.)  233,  we 
are  told  that  "It  Is  In  the  discretion  of  the 
court  at  any  time  before  verdict  Is  rendered 
to  allow  amendments  of  the  pleadings,  which 
will  operate  in  favor  of  justice."  Perkins  v. 
Hawkins,  50  Va.  653. 

Where  such  amendments  are  allowed,  the 
rights  of  the  opposite  party  can  always  be 
safeguarded  by  a  postponement  of  the  trial, 
or,  If  need  be,  by  a  continuance  of  the  case. 

For  those  reasons,  the  judgment  complain- 
ed of  must  be  reversed,  the  verdict  of  the 
jury  set  aside,  and  a  new  trial  granted. 

Reversed. 


(113  Va.  439) 

WILLIAMSON  v.  SIMPSON. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  C.  H.  Simpson  against  W.  C.  L. 
Williamson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  remand- 
ed for  new  trial. 

N.  T.  Green  and  J.  M.  Keeling,  for  plaintiff 
in  error.  Page,  Page  &  Page  and  Daniel  Cole- 
man, for  defendant  in  error* 

CARDWELL,  J.  Defendant  in  error,  plain- 
tiff below,  brought  this  action  of  assumpsit 
against  plaintiff  in  error,  defendant  below,  fil- 
ing an  original  and  amended  declaration;  both 
declarations  containing  a  special  count  alleg- 
ing in  substance  that  the  defendant  had  em- 
ployed the  plaintiff  to  find  a  purchaser  for  the 
defendant's  spinach  crop  at  the  price  of  $4,000, 
and  had  agreed  to  pay  plaintiff  therefor  $500, 
that  the  plaintiff  had  found  and  produced  to 
the  defendant  such  a  purchaser,  ready,  willing, 
and  able  to  buy,  and  that  thereby  defendant 
became  indebted  to  plaintiff  in  the  sum  of  $500, 
which  he,  the  defendant,  refused  to  pay.  The 
declaration  also  contained  the  common  counts 
in  assumpsit. 

The  defendant  appeared  and  pleaded  the  gen- 
eral issue,  and  plaintiff  asked  that  the  grounds 
of  defense  be  required,  and  the  court  entered 
its  order  to  that  effect.  This  order  was  en- 
tered on  the  same  day  of  the  term  of  the 
court,  and  as  a  part  of  the  same  order  then 
entered  permitting  the  filing  of  the  amended 
declaration,  and  the  case  was  set  for  trial  on 
a  later  day  of  the  term.  In  the  order  requir- 
ing the  grounds  of  defense  to  be  filed,  no  time 
within  which  they  were  to  be  filed  was  speci- 
fied. 

On  the  day  of  and  before  the  trial,  and  be- 
fore the  jury  was  sworn,  the  defendant  tend- 
ered a  statement  of  his  grounds  of  defense, 
to  the  substantial  effect  that  no  contract  had 
been  entered  into  between  him  and  the  plain- 
tiff such  as  was  set  forth  in  the  declaration; 
that  there  was  no  implied  agreement  or  con- 
tract between  him  and  the  plaintiff;  that,  even 
if  there  had  been  any  such  contract  or  agree- 
ment, the  plaintiff  had  not  complied  with  it; 
and  that,  even  if  plaintiff  had  complied  with  it, 
he  was  not  entitled  to  the  amount  claimed  by 
him.  The  grounds  of  defense  tendered  by  the 
defendant  contained  simply  and  solely  denials 
of  facts  which  the  plaintiff  was  obliged  to 
prove  to  sustain  the  demand  made  in  his  dec- 
laration, if  no  grounds  of  defense  had  been  filed. 


Objection  being  made  by  the  plaintiff  to  the 
filing  of  the  statement  of  the  defendant'* 
grounds  of  defense,  because  not  filed  earlier,, 
the  court  sustained  the  objection,  and  the  de- 
fendant duly  excepted.  A  jury  being  impanel- 
ed and  sworn,  plaintiff  introduced  evidence 
tending  to  sustain  the  averments  of  his  dec- 
laration and  rested,  whereupon  the  defendant 
offered  to  introduce  evidence  for  the  purpose, 
substantially,  of  disproving  the  case  sought  to- 
be  proved  by  the  plaintiff;  but,  upon  objections 
being  made,  the  court  refused  to  allow  the  de- 
fendant to  introduce  any  evidence  whatsoever, 
and  thereupon  the  defendant  again  duly  ex- 
cepted. The  jury  found  for  the  plaintiff,  their 
verdict  fixing  his  damages  at  $500,  which  ver- 
dict the  defendant  moved  the  court  to  set 
aside;  but  the  court  overruled  the  motion,  and 
entered  judgment  on  the  verdict,  to  which 
judgment  this  writ  of  error  was  awarded. 

We  are  of  opinion  that  the  question  present- 
ed upon  the  writ  of  error  Is  controlled  by  the 
cases  of  City  Gas  Co.  of  Norfolk  v.  Poudre, 
74  S.  EI  158,  and  Whitley  v.  Booker  Brick  Co., 
74  S.  E.  160,  just  decided  by  this  court.  There- 
fore, for  the  reasons  given  in  the  opinions  fil- 
ed in  those  cases  and  the  authorities  cited,  the 
judgment  complained  of  in  this  case  has  to  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed* 


(113  Va.  333) 
POTOMAC,  F.  &  P.  R.  CO.  t.  CHICHESTER. 

(Supreme   Court  of  Appeals   of   Virginia. 
March  14,  1912.) 

1.  Evidence  (|  211*)— Injury  to  Servant- 
Defective  Appliances— Admissibility. 

The  testimony  of  the  general  manager  of 
a  railroad  company  in  an  action  for  injuries  to 
an  employe*,  caused  by  a  defective  brake  on  a 
car,  that  the  lever  and  pin  in  use  more  than  a 
year  after  the  accident  were  the  same  as  in  use 
at  the  time  of  the  accident,  is  unambiguous, 
and  merely  identifies  the  parts  of  the  brake; 
and  it  is  error  to  admit  the  testimony  on  a  sub- 
sequent trial  as  an  admission  that  the  brake 
was  in  the  same  condition  more  than  a  year 
after  the  accident  that  it  was  in  at  the  time  of 
the  accident,  especially  where  on  the  subse- 
quent trial  the  general  manager  testified  that 
he  merely  intended  to  identify  the  parts  of  the 
brake,  and  that  he  had  no  knowledge  of  its 
condition  at  the  time  of  the  accident. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §f  738-744;  Dec,  Dig.  §  211.*] 

2.  Master  and  Servant  (§  270*)— Injury  to 
Servant  —  Defective  Appliances  —  Evi- 
dence—Admissibility. 

Where,  in  an  action  for  injuries  to  a  rail- 
road employe*,  the  issue  was  whether  the  brake 
on  a  car  was  defective,  evidence  of  the  condi- 
tion of  the  brake  about  Id  months  after  the 
accident  was  inadmissible,  in  the  absence  of 
evidence  that  its  condition  was  unchanged. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ff  913-927,  932;  Dec.  Dig. 
f  270.*] 

3.  Master  and  Servant  ({  270*)— Injury  to 
Servant  —  Defective  Appliances  —  Evi- 
dence—Admissibility. 

Evidence  of  the  condition  of  machinery  a 
reasonable  time  after  an  accident  to  an  em- 
ploye" is  admissible,  in  the  absence  of  evidence 
of  a  change  of  condition  in  the  meantime;  but, 
when  considerable  time  has  elapsed,  the  bur- 
den of  proof  shifts,  and  the  evidence  is  inad- 
missible, unless  the  condition  has  not  changed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  913-927,  932;   Dec.  Dig. 

§  270.*] 
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4.  Appeal  and  Ebbob  ({  1053*)— Ebboneous 
Admission  of  Evidence  —  Correction  bt 
instructions. 

Where,  in  an  action  for  Injuries  to  a  rail- 
road employs,  the  issue  was  whether  the  brake 
on  a  car  was  defective,  and  the  court  errone- 
ously admitted  the  testimony  of  the  general 
manager  of  the  company,  given  on  a  former 
trial,  as  an  admission  that  the  brake  on  the 
car  was  in  the  same  condition  more  than  a  year 
after  the  accident  as  at  the  time  of  the  acci- 
dent, the  error  was  not  cured  by  a  charge  that, 
if  the  general  manager  did  not  intend  to  say 
that  the  brake  was  in  the  same  condition  at  the 
last  trial  as  at  the  date  of  the  accident,  his 
testimony  on  that  subject  must  be  disregarded; 
he  testifying  at  the  last  trial  that  on  the  for- 
mer trial  he  merely  intended  to  identify  the 
parts  of  the  brake. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  4178-4184;  Dec  Dig.  f 
1063;*  Trial,  Cent  Dig.  |  977.] 

Error  to  Circuit  Court,  Orange  County. 

Action  by  one  Chichester,  administrator 
of  Charles  S.  Waller,  deceased,  against  the 
Potomac,  Fredericksburg  &  Piedmont  Rail- 
road Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

See,  also,  111  Va.  152,  68  S.  E.  404. 

St.  Geo.  R.  Fitzhugh  and  John  G.  Wil- 
liams, for  plaintiff  in  error.  E.  H.  De  Jarn- 
ette,  Jr.,  for  defendant  in  error. 

WHITTLE,  J.  On  February  19,  1908, 
Charles  S.  Waller,  a  brakeman  in  the  em- 
ployment of  the  plaintiff  in  error,  while  en- 
deavoring to  bring  a  flat  car  loaded  with 
green  hickory  timber  downgrade  from  a 
switch  known  as  a  "Y"  to  the  main  track 
by  means  of  hand  brakes,  lost  control  of  the 
car,  and,  as  was  supposed,  to  avoid  the  re- 
sult of  collision  with  a  box  car  on  the  track 
below,  either  jumped  or  fell  from  the  car 
and  was  killed. 

There  was  a  verdict  and  judgment  for  the 
plaintiff,  to  which  judgment  this  writ  of 
error  was  awarded. 

The  case  has  been  twice  tried,  and  this 
Is  its  second  appearance  in  this  court.  On 
the  first  writ  of  error  it  was  held  that  "where 
evidence  shows  that  the  method  adopted  by 
the  defendant  railroad  company  of  handling 
its  .cars  on  a  siding  was  a  reasonably  safe 
one,  and  had  been  used  for  many  years  with- 
out injury  to  any  one,  and  was  in  common 
use  on  railroads,  It  is  error  to .  submit  to  the 
jury,  in  an  action  for  personal  injury  to  a 
servant,  the  question  whether  or  not  such 
method  was  a  negligent  one."  Ill  Va.  152, 
68  S.  E.  404.  For  that  error  the  judgment 
was  reversed,  and  the  case  remanded  for  a 
new.  trial. 

The  grounds  relied  on  to  justify  the  pres- 
ent recovery  are  twofold:  (1)  That  the 
brakes  on  the  flat  car  were  defective;  and 
(2)  that  the  car  was  overloaded. 

There  are  also  but  two  main  assignments 
of  error.  The  first  involves  the  ruling  of 
the  court  on  the  admission  of  evidence,  and 


the  second  the  overruling  of  the  defendant's 
motion  to  set  aside  the  verdict  as  contrary 
to  the  law  and  the  evidence.  Of  these  as- 
signments, the  first  alone  demands  our  at- 
tention. 

[1]  The  court,  over  the  objection  of  the 
defendant,  admitted  the  stenographic  report 
of  part  of  the  examination  of  W.  H.  Rich- 
ards, general  manager  of  the  defendant  com- 
pany, on  the  former  trial,  in  respect  to  the 
condition  of  the  brakes  on  car  No.  12,  in 
March,  1909,  more  than  a  year  after  the  ac- 
cident. The  theory  on  which  the  court  ad- 
mitted this  statement  was  that  it  constituted 
an  admission  by  an  official  of  the  company 
that  the  brakes  on  the  car  were  in  the  same 
condition  when  examined  by  Richards  as 
when  the  accident  occurred.  Upon  that  as- 
sumption, the  court  permitted  the  plaintiff 
to  introduce  the  testimony  of  several  of  the 
jurors  at  the  first  trial  as  to  the  condition 
of  the  brakes  at  that  time. 

The  statement  attributed  to  Richards  was 
as  follows:  "There  is  the  same  lever — the 
same  thing — to  the  best  of  my  knowledge 
and  belief  and  inquiry  as  there  was  when 
the  accident  occurred,  and  is  to-day;  the 
same  chain  is  upon  it.  Q.  That  dead  lever 
is,  you  say,  the  same  to-day  as  when  the  ac- 
cident occurred?  A.  Yes;  and  that  pin  that 
is  there;  it  is  the  same  pin." 

It  is  quite  apparent  that,  while  the  witness 
Identifies  the  various  parts  of  the  brake  as 
being  the  same  as  when  the  accident  occur- 
red, he  does  not  say  that  they  were  in  the 
same  condition. 

Richards,  in  his  testimony  at  the  second 
trial,  says:  "I  meant  to  say  that  it  was  the 
same  pin  and  the  same  lever;  that  no  other 
had  been  substituted  in  place  of  it  I  did  not 
mean  that  It  was  in  the  same  condition  as  it 
was,  because  there  was  wear.  I  mean  to  state 
that  the  same  lever  and  same  pin  were  there. 
Q.  Did  you,  or  not,  mean  to  say  by  that  an- 
swer that  the  brakes  on  No.  12  were  in  the 
same  condition  on  the  day  of  the  accident 
as  they  were  on  the  day  you  were  testifying? 
A.  No,  sir."  Witness  then  proceeded  to 
state  that  he  had  no  personal  knowledge  as 
to  what  the  condition  of  the  brakes  was 
when  the  accident  occurred. 

But,  independently  of  Richards'  explana- 
tion, it  is  clear  that  the  language  attributed 
to  him  at  the  other  trial  was  not  suscepti- 
ble of  the  construction  placed  upon  it  If, 
therefore,  the  statement  was  admissible  for 
any  purpose,  Richards  being  present  in  court 
and  subject  to  examination,  it  was  unam- 
biguous, and  should  have  been  interpreted 
by  the  court.  The  condition  of  the  brakes 
at  the  time  of  the  accident  was  a  vital  issue 
in  the  case,  upon  which  the  evidence  was 
conflicting;  and  the  effect  of  the  court's  rul- 
ing was  to  cast  in  the  scale  against  the  de- 
fendant the  inadmissible  evidence  of  jurors 
at  the  former  trial. 

[2, 31  The  court  correctly  held  that  evidence 
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of  the  condition  of  the  brakes  at  the  date  of 
the  first  trial  was  too  far  removed  in  point 
of  time  (about  IS  months)  to  be  admissible, 
in  the  absence  of  evidence  that  their  condi- 
tion was  unchanged.  The  general  doctrine 
on  that  subject  is  that  evidence  of  the  con- 
dition of  machinery,  etc,  a  reasonable  time 
after  an  accident  (determinable  by  the  char- 
acter of  the  appliance)  is  admissible,  in  the 
absence  of  evidence  of  a  change  of  condition 
in  the  meantime.  But,  when  considerable 
time  has  elapsed,  the  burden  of  proof  shifts, 
and  such  evidence  is  not  admissible,  unless 
it  is  made  to  appear  that  the  condition  has 
not  changed.  1  Wigmore  on  Evidence,  g  437; 
37  Cent  Dig.  "Negligence,"  I  251;  29  Cyc. 
614;  Wash.,  Alex.  &  Mt  V.  Ry.  Co.  v. 
Vaughan,  111  Va.  785,  69  S.  E.  1035. 

[4]  The  situation  was  not  relieved  by  the 
court's  instruction  that,  if  the  jury  believed 
from  the  evidence  that  Richards  did  not  in- 
tend to  say  that  the  brakes  were  in  the  same 
condition  at  the  last  trial  as  at  the  date  of 
the  accident,  they  must  disregard  the  evi- 
dence of  the  jurors  on  that  subject  Rich- 
ards made  no  such  statement,  and  the  only 
remedy  for  the  original  error  in  admitting 
the  evidence  based  upon  the  false  premise 
was  to  have  unqualifiedly  instructed  the  jury 
to  disregard  it 

For  these  reasons,  the  verdict  of  the  jury 
must  be  set  aside,  the  judgment  reversed, 
and  the  case  remanded  for  further  proceed- 
ings. 

In  these  circumstances  it  is  unnecessary, 
if  not  improper,  to  consider  the  second  as- 
signment of  error. 

Reversed. 

(113  Va.  266) 

JEFFERSON  v.  SCHOOL  BOARD  OF  AME- 
LIA COUNTY. 

(Supreme  Court  of  Appeals   of  Virginia. 
March  14,  1912.) 

Schools  and  School  Districts  (f  65*)  — 
School  Land— Sale  —  Confirmation— na- 
ture of  Proceedings. 

Code  1904,  8  1466a,  as  amended  by  Acts 
1910,  c.  243,  provides  that  a  school  board  may 
petition  the  circuit  court,  or  a  judge  thereof, 
to  sell  school  property,  and  on  evidence  that 
such  sale  or  exchange  is  proper  the  court  or 
judge  may  order  a  sale  or  exchange,  provided 
that,  if  the  property  is  sold,  it  shall  be  sold 
to  the  highest  bidder  at  public  auction  after 
due  notice,  etc.  Held,  that  a  proceeding  under 
such  section  was  an  ex  parte  proceeding,  in 
which  the  court  or  judge  was  expected  to  ex- 
ercise discretion,  so  that,  where  a  Bale  was 
made  subject  to  confirmation,  an  order,  at  the 
instance  of  the  school  trustees,  directing  that 
the  property  be  reoffered  because  of  alleged 
inadequacy  of  offer  at  the  first  sale,  did  not 
constitute  an  abuse  of  discretion,  so  as  to  jus- 
tify reversal  at  the  instance  of  the  bidder. 

SCd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent.  Dig.  (f  162-167;    Dec. 
Dig.  f  65.*] 

Appeal  from  Circuit  Court,  Amelia  County. 

Application  by  the  School  Board  of  Amelia 

County  for  the  sale  of  land  purchased  for 


school  purposes.  A  sale  having  been  made- 
to  John  6.  Jefferson,  the  trustees  applied 
for  a  nonconfirmatlon  for  inadequacy  of 
price,  to  which  application  Jefferson  filed 
objections.  From  an  order  refusing  con- 
firmation, he  appeals.    Affirmed. 

J.  O.  Jefferson,  Jr.,  for  appellant  Thos» 
R.  Hardaway,  Atty.  Gen.,  for  appellee. 

KEITH,  P.  The  school  board  of  Giles 
district,  in  Amelia  county,  filed  a  petition 
in  the  circuit  court  of  the  county,  asking 
leave  of  the  court  to  sell  a  lot  of  land  con- 
taining three  acres ;  it  being  in  their  opinion 
not  suitable  for  the  purposes  for  which  it 
had  been  purchased.  In  accordance  with 
the  prayer  of  this  petition,  the  circuit  court 
entered  an  order  authorising  the  sale  of  the 
property  and  directing  the  school  board  to 
make  the  sale  to  the  highest  bidder,  after 
due  publication  of  the  time  and  place  of 
sale,  and  to  report  their  proceedings  to  the 
court.  At  the  September  term,  1910,  the 
trustees  constituting  the  school  board  re- 
ported that  upon  the  24th  day  of  June,  1910, 
after  due  advertisement  in  accordance  with 
the  directions  of  the  order  theretofore  en- 
tered, they  had  offered  the  property  for  sale 
at  public  auction,  and  that  the  highest  bid 
was  made  by  John  6.  Jefferson,  who  offered 
$300  for  the  three  acres.  The  trustees  fur- 
ther reported  that  the  sale  was  advertised  to 
be  made  subject  to  the  approval  of  the  court, 
and  that  in  the  opinion  of  the  trustees  the 
amount  bid  was  not  as  much  as  the  property 
was  worth,  and  they  therefore  asked  that 
the  same  be  not  confirmed,  but  that  they  be 
directed  again  to  offer  the  property  for 
sale. 

Jefferson,  the  bidder  referred  to,  appeared 
before  the  court  and  moved  to  exclude  and 
dismiss  the  report  of  the  trustees,  upon  the 
ground  that  the  court  had  no  power  or  duty 
in  the  matter,  except  to  grant  leave  to  the 
trustees  to  make  the  sale ;  that  the  proceed- 
ing was  not  a  suit  in  chancery;  that  the 
sale  was  not  made  by  officers  of  the  court, 
and  was  not  dependent  for  validity  upon 
the  approbation  of  the  court,  but  that  it 
was  a  purely  statutory  proceeding,  in  which 
the  only  function  of  the  court  was  to  grant 
leave  to  the  trustees  to  make  the  sale;  and 
that  they,  acting  under  a  statute,  had  no 
discretion  but  to  sell  to  the  highest  bidder 
and  make  him  a  deed  to  the  property. 

The  proceeding  is  under  section  1466a  of 
the  Code  of  1904,  which  provides,  that  "any 
county,  district  or  city  school  board  may 
file  Its  petition  in  the  circuit  court  of  Its 
city  or  county,  or  in  the  corporation  or 
hustings  court  of  its  city,  or  before  the 
Judge  thereof  in  vacation,  asking  leave  to 
sell  or  exchange  any  public  school  property 
which  in  its  judgment  it  is  desirable  to  sell 
or  exchange,  and  upon  evidence  being  pro- 
duced before  the  court,  or  judge  thereof  in 
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vacation,  that  such  sale  or  exchange  is  prop- 
er to  be  made,  the  said  court,  or  judge  there- 
of In  vacation,  shall  make  such  order  as  may 
be  proper  providing  for  the  sale  of  said  prop- 
erty, or  that  the  same  may  be  exchanged; 
provided,  that  if  the  said  school  property  is 
sold  it  shall  be  sold  to  the  highest  bidder 
at  public  auction  after  due  public  notice  of 
time  and  place  of  sale  be  made  known  by 
posting  notices  in  the  school  district,  or  city 
in  which  said  school  property  is  located, 
and  In  case  of  sale  of  said  property  the 
court  or  judge  shall  make  an  order  for  the 
proper  use  or  Investment  of  the  proceeds  of 
the  same;  the  court  may  make  such  order 
as  to  the  cost  as  to  it  may  seem  proper.  In 
case  of  sale  or  exchange  of  district  school 
property  the  deed  for  the  same  shall  be 
made  by  the  school  trustees  of  the  district 
or  districts  in  which  the  property  is  situat- 
ed."   Acts  1910,  p.  356. 

The  proceeding  provided  for  in  this  sec- 
tion is  an  ex  parte  one.  It  is  not  a  suit  in 
equity  for  the  sale  of  land,  and  it  is  purely 
a  statutory 'proceeding  in  which  a  good  deal 
seems  to  be  left  to  the  discretion  of  the 
court  or  judge.  The  property  is  to  be  sold 
to  the  highest  bidder  at  public  auction,  after 
due  public  notice  of  the.  time  and  place  of 
sale  in  the  manner  prescribed  by  the  statute. 
The  court  or  judge  is  required  to  make  an 
order  for  the  proper  use  or  Investment  of 
the  proceeds  of  sale,  and  such  order  as  to 
costs  as  may  be  deemed  proper. 

In  order  to  secure  a  compliance  with  the 
provisions  of  the  statute,  the  circuit  court 
saw  fit  to  direct  in  this  instance  that  the 
trustees  should  offer  the  property  for  sale 
in  accordance  with  the  terms  of  the  statute, 
and  should  report  their  proceedings  to  the 
court  in  order  that  it  might  determine  wheth- 
er the  sale  had  been  made  in  obedience  to 
the  provisions  of  the  law. 

It  is  not  necessary  for  us  to  say  that  some 
other  mode  might  not  with  propriety  have 
been  adopted  by  the  court  It  is  enough 
that  in  proceeding  as  it  did  the  circuit  court 
did  not  so  far  exceed  the  discretion  reposed 
in  it  as  to  constitute  reversible  error. 

The  history  of  the  case  seems  to  be  that 
the  land  in  question  was  purchased  for 
school  purposes  in  1908;  that  the  board  paid 
for  the  three  acres  the  sum  of  $450,  or  $150 
an  acre;  that  at  the  time  of  its  purchase 
Jefferson,  the  appellant  here,  was  the  chair- 
man of  the  school  board  making  the  pur- 
chase, which  was  negotiated  by  him  and  R. 
H.  Bruce,  who  was  then  a  member  of  the 
board.  There  is  evidence  that  lands  in  that 
community  have  since  1908  greatly  increased 
In  value;  that  land  adjoining  the  lot  in  con- 
troversy has  sold  for  the  sum  of  $200  per 
acre.  Under  these  circumstances,  with  a 
unanimous  report  from  the  trustees,  stating 
that  the  property  has  not  brought  a  fair 
price,  and  asking  that  the  sale  be  not  con- 
firmed, we  cannot  say  that  In  refusing  con- 


firmation (if  confirmation  were  necessary) 
the  court  exceeded  its  discretion.  As  we 
have  said,  this  is  an  ex  parte  proceeding. 
It  differs  from  a  suit  In  chancery,  where  a 
sale  of  land  to  pay  debts,  or  for  some  other 
cause,  is  asked,  and  the  adverse  interests 
of  parties  are  to  be  considered. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  to  the  prejudice  of 
the  appellant,  and  the  order  of  the  circuit 
court  of  Amelia  county  is  affirmed. 

Affirmed. 

(113  Va.  236) 
DEANE  v.  TURNER  et  aL 

(Supreme  Court   of  Appeals   of  Virginia. 
March  14,  1912.) 

1.  Boundaries  (8  26*)—  Equity  —  Jurisdic- 
tion—Dibputed  Boundary. 

A  bill  alleged  that  complainants  had  the 
legal  title  to  and  were  in  possession  of  land, 
and  that  a  cloud  had  been  created  upon  their 
title  by  defendant's  recording  of  an' old  survey, 
and  prayed  for  relief  quieting  complainant's 
possession,  and  further  alleged  that  defendant 
had  trespassed  upon  the  woodland  of  complain* 
ants,  claiming  title  thereto,  and  was  disturbing 
them  in  the  quiet  enjoyment  of  their  land,  and 
prayed  that  he  be  enjoined  from  such  trespass 
and  from  making  any  further  claim  to  the  land ; 
but  the  pleadings  and  the  evidence  showed  that 
the  only  matter  in  controversy  was  the  true 
location  of  a  boundary  line  between  the  land  of 
the  parties.  Held  that,  considered  as  a  suit  to 
settle  a  disputed  boundary  line,  equity  had  no 
jurisdiction,  and  that  no  peculiar  equity  ap- 
peared, entitling  complainants  to  invoke  the  aid 
of  equity. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  f§  139,  140;   Dec.  Dig.  f  26.»1 

2.  Injunction  (|  118*) —Pleading  — Tres- 
pass. 

A  party  seeking  to  restrain  a  trespass 
must  Bet  forth  the  facts  constituting  the  injury, 
and  either  allege  that  an  irreparable  damage 
will  result  if  the  injunction  is  denied,  or  that 
the  defendant  is  insolvent,  or  otherwise  his  bill 
is  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §f  223-242;  Dec  Dig.  §  118.*] 

Appeal  from  Circuit  Court,  Greene  County. 

Bill  by  Emma  M.  Turner  and  another 
against  D.  C.  Deane.  Decree  for  complain- 
ants, and  defendant  appeals.  Reversed,  and 
bill  dismissed. 

John  S.  Chapman,  for  appellant  Chas.  A. 
Hammer,  for  appellees. 


HARRISON,  J.  It  is  manifest  that  the 
real  object  of  this  suit  in  equity  is  to  settle  a 
disputed  boundary  line.  It  is  true  that  the 
bill  alleges,  that  the  complainants  have  the 
•legal  title,  are  in  possession,  and  that  a  cloud 
has  been  created  upon  their  title  by  the  rec- 
ordation by  the  defendant  of  an  old  survey 
recently  discovered  by  him,  which  the  court 
is  asked  to  remove,  thereby  quieting  com- 
plainants in  their  possession.  But  the  bill, 
the  answer,  and  the  evidence  all  show  that 
the  only  matter  In  controversy  is  the  true  lo- 
cation of  the  boundary  line  between  the  land 
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of  complainants  and  that  of  the  defendant 
The  proof  is  directed  alone  to  this  controvert- 
ed title,  and  the  decree  appealed  from  makes 
no  reference  to  any  other  subject,  and  settles 
the  controversy  by  determining  the  location 
of  the  disputed  line  in  favor  of  the  complain- 
ants and  adversely  to  the  earnest  contention 
of  the  defendant. 

In  Callaway  ▼.  Webster,  08  Va.  790,  37  S. 
E.  276,  it  is  said:  "Where  it  appears  at  the 
hearing  of  the  cause,  upon  the  pleadings  and 
the  proof  offered,  that  the  real  object  of  the 
bill  is  to  settle,  in  a  court  of  chancery*  a  con- 
troverted boundary  of  lands,  it  should  be  dis- 
missed for  want  of  jurisdiction." 

[1]  For  many  years  the  law  has  been  es- 
tablished by  numerous  decisions  of  this  court 
that  courts  of  equity  will  not  interpose  to  as- 
certain and  determine  boundaries,  unless,  in 
addition  to  the  naked  confusion  of  the  con- 
troverted boundaries  there  is  suggested  some 
peculiar  equity,  which  has  arisen  from  the 
conduct,  situation,  or  relation  of  the  parties. 
Collins  ▼.  Sutton,  94  Va.  127,  26  S.  E.  415; 
Miller  v.  Wills,  95  Va.  337,  28  S.  E.  337;  Cal- 
laway v.  Webster,  supra. 

In  the  present  case  no  peculiar  equity  ap- 
pears to  have  arisen  which  would  give  the 
complainants  the  right  to  invoke  the  aid  of 
a  court  of  chancery.  The  bill  alleges  that 
the  defendant  has  trespassed  upon  the  wood- 
land of  complainants,  claiming  title  thereto, 
and  is  annoying,  vexing,  and  disturbing  them 
In  the  quiet  and  peaceable  enjoyment  of  their 
land,  and  prays  that  he  may  be  enjoined  and 
restrained  from  such  trespasses,  and  from 
making  any  further  claims  to  the  land.  There 
are  no  facts  set  forth  constituting  the  alleged 
trespass,  nor  is  there  any  charge  that  irrep- 
arable damage  will  result  if  the  injunction 
Is  denied,  or  that  the  defendant  Is  insolvent 

[21  When  a  party  comes  into  a  court  of 
equity  to  restrain  a  trespass,  he  must  set 
forth  the  facts  constituting  the  injury,  and 
make  at  least  one  of  the  allegations  mention- 
ed; otherwise  his  bill  will  be  fatally  defec- 
tive.   Collins  v.  Sutton,  supra. 

In  Callaway  v.  Webster,  supra,  citing  Man- 
chester Cotton  Mills  v.  Town  of  Manchester, 
66  Va.  825,  it  is  said  to  be  well  settled  "that 
an  applicant  in  possession  of  land,  with  a 
clear  title  or  a  prima  facie  title,  is  entitled 
to  an  injunction  against  a  trespasser,  threat- 
ening Irreparable  Injury,  or  often  repeated 
trespass.  But  even  in  a  case  of  a  fair  prima 
facie  title,  if  it  turns  out  from  the  evidence 
that  the  right  of  the  applicant  is  in  doubt, 
and  the  title  and  the  boundaries  of  the  land 
are  really  in  issue,  such  a  controversy  cannot 
be  settled  in  equity,  though  the  property,  in 
an  urgent  case,  may  be  protected  by  the  in- 
junction until  the  question  of  right  can  be 
settled  by  a  trial  at  law." 

The  answer  of  the  defendant  denies  that 
the  old  plat  and  survey  recorded  by  him  is 
any  cloud  upon  the  complainants'  title;  that 


the  line  of  his  land  indicated  on  the  plat 
complained  of,  with  the  proper  variations 
added,  is  the  identical  description  of  the 
same  line  In  the  old  deed  under  which  he 
holds.  The  answer  further  denies  that  the 
defendant  has  ever  trespassed  upon  the  land 
of  complainants;  indeed,  every  material  al- 
legation of  the  bill  is  denied,  and  the  issue 
squarely  made,  which  Involves  alone  the  true 
location  of  the  boundary  line,  which  is  left  in 
doubt  by  the  evidence. 

Both  by  demurrer  and  answer  the  jurisdic- 
tion of  a  court  of  equity  to  take  cognizance 
of  the  controversy  Is  called  In  question,  and 
we  are  of  opinion  that,  for  want  of  jurisdic- 
tion, the  bill  should  have  been  dismissed  on 
the  hearing.  The  decree  complained  of  must 
therefore  be  reversed,  and  this  court  will 
enter  such  decree  as  the  circuit  court  ought 
to  have  entered,  dismissing  the  bilL 

Reversed. 

(113  Va.  232) 
CRUTCHFIELD  et  aL  v.  GREER. 

(Supreme   Court  of  Appeals  of   Virginia. 
March  14,  1912.) 

1.  Wills  (|  601*)— Construction— Fee  Sim- 
ple —  Limitation  Repugnant  to  Fee  — 
"Heibs." 

Testatrix,  dying  without  children,  declared 
that,  should  she  die  without  heirs,  her  entire 
property  was  to  go  to  her  husband,  to  dispose 
of  as  he  wished,  and  by  a  following  clause  de- 
clared that,  should  the  husband  die  without  will 
after  her  decease,  the  property  was  to  go  to 
her  brother.  Held,  it  being  conceded,  that 
"heirs"  meant  "children,"  that  the  first  para- 
graph devised  to  the  husband  a  fee  simple  in 
the  real  estate  and  an  absolute  estate  in  the 
personal  property,  with  the  right  of  absolute 
disposition,  so  that  any  limitation  over  was 
repugnant  to  the  fee  and  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §f  1340-1350,  1608;  Dec.  Dig.  f  601.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-3265;   voL  8,  pp.  7677,  767a] 

2.  Wills  (§  470*)  —  Construction  as  a 
Whole. 

In  arriving  at  the  intention  of  a  testator, 
not  only  must  hfs  will  be  read  as  a  whole,  but 
the  established  rules  of  law  as  to  the  construc- 
tion of  wills  are  also  to  be  considered. 

[Ed.  Note. — For  other  cases,  see  Wills.  Cent. 
Dig.  f  988;   Dec.  Dig.  f  470.*] 

3.  Wills  (|  600*) —Estates  Created  — Fee 
Simple— Absolute  Power  of  Disposition. 

When  an  estate  is  given,  coupled  with  the 
absolute  power  of  disposition,  either  express 
or  implied,  it  comprehends  everything,  and  the 
devisee  takes  the  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1335-1339;  Dec.  Dig.  f  600.*] 

Error  to  Circuit  Court,  Franklin  County. 

Ejectment  by  Etta  Greer  against  Olivia 
Crutchfield  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed, 
and  remanded  for  new  trial. 

Samuel  A.  Anderson  and  L.  W.  Anderson, 
for  plaintiffs  in  error.  W.  J.  Henson  and 
Dillard  &  Lee,  for  defendant  in  error. 
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HARRISON,  J.  This  action  of  ejectment 
was  brought  by  the  defendant  In  error  to 
recover  of  the  plaintiffs  in  error  a  tract  of 
land  containing  267  acres,  situated  in  the 
county  of  Franklin. 

It  is  conceded  that  the  whole  controversy 
turns  upon  the  proper  construction  of  the 
will  of  Olivia  J.  Helms,  dated  June  21,  1870, 
which  is  as  follows: 

"I,  Olivia  J.  Helms,  declare  the  following 
lines  to  be  the  last  wishes  in  regard  to  the 
disposal  of  my  property: 

"Should  I  have  an  heir  or  heirs,  I  will  my 
property  after  my  just  debts  are  paid  to  be 
equally  divided  among  the  said  children  at 
the  death  of  my  husband  (G.  M.  Helms),  but 
until  that  time  the  said  husband  is  to  have 
the  management  of  the  said  property  for  the 
benefit  of  the  said  heirs  and  himself;  how- 
ever, none  of  the  said  property  is  to  go  for 
the  debts  he  contracts,  but  is  to  be  a  home 
for  himself  and  my  children,  allowing  all  he 
makes  off  the  said  property  to  go  in  the  man- 
ner he  wishes. 

"Should  I  die  without  heirs,  the  entire 
property  I  own  is  to  go  to  my  beloved  hus- 
band (O.  M.  Helms)  to  dispose  of  as  he  may 
wish. 

"Should  I  die  without  husband  or  heirs, 
the  said  property  Is  to  go  to  my  beloved 
brother  Samuel  Helms,  or  should  my  hus- 
band die  without  a  will  after  my  decease  the 
said  property  is  to  go  to  the  said  Samuel 
Helms. 

"The  above  is  written  when  I  am  in  per- 
fect health  and  sound  mind." 

It  is  conceded  that  the  testatrix,  in  the  use 
of  the  term  "heirs"  in  this  will,  meant  chil- 
dren. As  the  testatrix  died  about  one  year 
after  the  date  of  this  will,  without  children, 
the  first  clause  sheds  little  or  no  light  upon 
the  construction  of  the  subsequent  clauses. 

[1,2]  The  second  paragraph  of  the  will, 
which  is  as  follows:  "Should  I  die  without 
heirs,  the  entire  property  I  own  Is  to  go  to 
my  beloved  husband  (6.  M.  Helms)  to  dis- 
pose of  as  he  may  wish" — is  so  clear  and  un- 
equivocal in  Its  meaning  that  It  admits  of 
but  one  interpretation,  and  that  is  that  the 
beneficiary  thereunder  took  a  fee  simple  in 
the  real  estate  left  by  the  testatrix  and  an 
absolute  estate  in  her  personal  property, 
with  the  right  to  dispose  of  such  estate  as 
he  might  wish. 

The  third  and  last  clause  of  the  will  is  as 
follows:  "Should  I  die  without  husband  or 
heirs,  the  said  property  is  to  go  to  my  be- 
loved brother  Samuel  Helms,  or  should  my 
husband  die  without  a  will  after  my  decease 
the  said  property  is  to  go  to  the  said  Samuel 
Helms." 

It  Is  contended  that,  to  ascertain  the  in- 
tention of  the  testatrix,  the  second  and  third 
clauses  must  be  read  together,  and  that, 
when  so  considered,  it  makes  the  language  of 
the  second  clause,  "to  go  to  my  beloved  hus- 
band (G.  M.  Helms)  to  dispose  of  as  he  may 
wish,"  mean  "to  go  to  my  beloved  husband 


to  dispose  of  by  will  to  whomsoever  he  may 
wish."  In  other  words,  the  contention  is 
that  the  husband  (G.  M.  Helms)  only  took 
under  the  will  a  life  estate,  with  power  of 
appointment  by  will,  with  limitation  over  to 
Samuel  Helms  If  he  failed  to  make  such  an 
appointment.  This  view  cannot  be  sustained. 
The  language,  "Should  I  die  without  heirs, 
the  entire  property  I  own  is  to  go  to  "my  be- 
loved husband  (G.  M.  Helms)  to  dispose  of  as 
he  may  wish,"  does  not  admit  of  being  re- 
stricted to  a  disposition  by  will.  "To  dispose 
of  as  he  may  wish"  means  a  disposition  at 
any  time  and  in  any  manner  that  he  may 
wish.  The  power  of  alienation  in  the  hus- 
band is  unrestrained  and  unlimited. 

"In  arriving  at  the  intention  of  a  testator, 
not  only  must  his  will  be  read  as  a  whole, 
but  the  established  rules  of  law  as  to  the 
construction  of  wills  are  also  to  be  consider- 
ed." Whittle  v.  Whittle,  108  Va.  22,  60  S.  E. 
748. 

In  the  construction  of  wills  it  is  a  well-set- 
tled rule  of  law  that  an  absolute  power  of 
disposal  by  the  first  taker  renders  a  subse- 
quent limitation  repugnant  and  void.  As 
said  in  Rolley  v.  Rolley,  109  Va.  449,  63  S. 
EL  988,  21  L.  R.  A.  (N.  S.)  64,  this  is  one  of 
many  cases  where  the  testator  has  sought 
to  bestow  upon  the  beneficiary  of  his  bounty 
an  estate  with  the  attributes  of  a  fee  simple, 
or  authority  to  consume  it,  and  yet  provide 
that,  if  the  beneficiary  shall  fail  to  exercise 
such  authority,  the  property  shall  go  over  to 
another. 

The  language  of  the  third  clause,  "or 
should  my  husband  die  without  a  will  after 
my  decease  the  said  property  is  to  go  to  the 
said  Samuel  Helms,"  is  repugnant  to  the  fea 
simple,  which  carries  with  it  the  absolute 
power  of  disposition,  given  to  the  husband 
(G.  M.  Helms)  In  the  second' clause,  and  Is 
therefore  void. 

This  doctrine  has  been  reiterated  by  this 
court  In  numerous  cases,  of  which  it  is  suffi- 
cient to  cite  the  following:  Farish  v.  Way- 
man,  91  Va.  430,  21  S.  E.  810;  Blng  v.  Bur- 
ros, 106  Va.  478,  56  S.  E.  222;  Hunter  v. 
Hicks,  109  Va.  615,  64  S.  E.  988.  In  the 
case  last  cited  it  is  said:  "The  cases  cited 
clearly  establish  that,  whenever  it  is  the  in- 
tention of  the  testator  that  the  devisee  shall 
have  an  unrestrained  power  of  disposition 
over  the  property  devised,  whether  such  in- 
tention be  expressed  or  necessarily  implied, 
a  limitation  over  to  another  is  void,  because 
it  Is  inconsistent  with  and  repugnant  to  the 
estate  given  to  the  first  devisee,  although  the 
will  shows  that  it  was  the  testator's  inten- 
tion, In  respect  to  the  property  given  to  the 
first  taker,  that  what  remained  of  the  same, 
or  whatever  may  remain  at  his  death,  or  so 
much  thereof  as  may  be  In  existence  at  his 
death,  or  such  part  as  he  may  not  appropri- 
ate, or  what  may  be  on  hand  at  his  death, 
should  go  to  another.  Such  intention  must 
fail  on  account  of  its  uncertainty,  and  the 
first  taker  acquires  the  absolute  property." 
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[S]  The  rule  In  these  cases,  which  has  be- 
come a  canon  of  property,  is  that  when  an 
estate  is  given,  coupled  with  the  absolute 
power  of  disposition,  either  express  or  im- 
plied, it  comprehends  everything,  and  the 
devisee  takes  the  fee. 

The  husband  (6.  M.  Helms)  having  taken 
a  fee-simple  estate  in  the  land  in  contro- 
versy, under  the  wtyl  of  his  wife,  Olivia  J. 
Helms,  it  is  immaterial  whether  he  disposed 
of  it  or  not.  It  is  sufficient  that  he  had  the 
power  to  dispose  of  it 

The  circuit  court  having  Instructed  the 
jury  that  G.  M.  Helms  took  only  a  life  es- 
tate in  the  property  in  controversy,  with 
power  of  appointment  by  his  last  will,  and 
that  in  default  of  making  a  will  the  property 
passed  to  Samuel  Helms,  its  judgment  must 
be  reversed,  the  verdict  of  the  jury  set  aside, 
and  the  case  remanded  for  a  new  trial,  to 
be  had  in  accordance  with  the  views  express- 
ed in  this  opinion. 

Reversed. 


(113  Va.  818) 

PETERS  et  aL  v.  WAVERLT  WATER- 
FRONT IMPROVEMENT  &  DEVEL- 
OPMENT CO.  et  aL 

(Supreme   Court  of   Appeals  of  Virginia. 
March  14,  1912.) 

1.  Corporations  (8  439*)— Corporate  Pow- 
ers—Charter. 

Where  the  charter  of  a  corporation  organ- 
ized for  the  purpose  of  acquiring  and  disposing 
of  water-front  property  provided  that  it  should 
have  power  to  sell  real  estate  and  generally  do 
all  other  things  necessary  about  the  acquisition 
and  selling  of  property,  ft  had  authority  to  sell 
all  of  its  water-front  property  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  f  1774;   Dec.  Dig.  §  439.*] 

2.  Corporations   (|  320*) —Officers  — Au- 
thority. 

Minority  stockholders  cannot  maintain  a 
suit  in  equity  to  invalidate  the  action  of  the  di- 
rectors in  selling  and  directing  a  conveyance 
of  the  entire  corporate  property,  though  in  ex- 
cess of  their  powers,  but  within  the  powers  of 
the  corporation,  for  such  an  act  is  only  voida- 
ble ana  may  be  ratified  by  the  stockholders, 
and,  having  been  ratified,  is  binding  on  the  cor- 
poration. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  H  1426-1439;  Dec  Dig.  f 
320.*] 

3.  Costs    (f   13*)  —  Persons   Entitled   to 
Costs. 

In  an  action  by  minority  stockholders  to 
set  aside  an  act  of  the  directors  ratified  by  a 
large  majority  of  the  stockholders  of  a  cor- 
poration, it  is  improper  where  the  bill  is  dis- 
missed to  impose  any  costs  on  defendants. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §§  21,  25;  Dec  Dig.  §  13.*] 

Appeal  from  Hustings  Court  of  Ports- 
mouth. 

Bill  by  William  H.  Peters  and  others 
against  the  Waverly  Water-Front  Improve- 
ment &  Development  Company  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ants appeal.    Modified  and  affirmed. 


Garnett  &  Garnett,  for  appellants.  Wil- 
liams &  Tun8tall,  Watts  &  Hatton,  and  James 
F.  Wright,  for  appellees. 

WHITTLE,  J.  In  November,  1908,  appel- 
lants filed  a  bill  in  equity  in  the  court  of 
hustings  for  the  city  of  Portsmouth  against 
appellees,  the  Waverly  Water-Front  Im- 
provement &  Development  Company,  Legh 
R.  Watts,  and  William  G.  Maupin,  Jr.,  in- 
dividually and  as  directors  of  the  company, 
and  the  Atlantic  Coast  Terminal  Company 
and  others.  The  material  allegations  of 
the  bill  are  as  follows : 

That  plaintiffs  are  owners  of  42  shares 
out  of  600  shares  of  the  stock  of  the  Waver- 
ly Water-Front  Improvement  &  Development 
Company  (hereafter  called  the  "Waverly 
Company").  That  the  company  (a  Virginia 
corporation)  was  chartered  for  the  purpose 
of  acquiring,  improving,  and  developing  real 
estate,  and  especially  a  valuable  water-front 
property  owned  by  it  situated  on  Elizabeth 
river,  in  the  harbor  of  Norfolk  and  Ports- 
mouth, on  the  northern  water  front  of  the 
latter  city.  That  in  November,  1902,  the 
Waverly  Company  made  a  contract  with 
Middendorf  and  Williams  for  the  sale  of 
all  its  property  at  the  price  of  190,000,  $2,- 
500  cash,  and  the  balance  In  two  annual 
installments.  That  three  years  elapsed  aft- 
er the  date  of  the  contract,  during  which 
time  no  other  payment  was  made,  and  at 
the  expiration  of  that  time  the  principal 
with  accrued  interest  amounted  to  over 
$100,000.  That  on  June  22,  1905,  at  a  reg- 
ular meeting  of  the  stockholders  of  the  com- 
pany, a  resolution  was  adopted  calling  on 
the  purchasers  for  immediate  compliance 
with  their  contract  At  that  meeting  of- 
ficers holding  453  shares  of  the  entire  stock 
were  elected  for  the  ensuing  year,  and  com- 
posed the  board  of  directors.  At  a  called 
meeting  of  the  board  of  directors,  held  on 
December  13,  1905,  all  being  present,  a  res- 
olution was  adopted  authorizing  the  sale 
of  the  property  to  the  Atlantic  Coast  Ter- 
minal Company  in  lieu  of  the  sale  to  Mid- 
dendorf and  Williams  for  $92,500.  This 
action  on  the  part  of  the  directors  was 
had,  and  the  deed  conveying  the  property 
was  executed,  without  the  authority  of  all 
the  stockholders  of  the  Waverly  Company, 
and  the  act  of  the  president  and  directors 
in  so  attempting  to  sell  all  the  company's 
property  was  beyond  their  power  and  au- 
thority, and  a  fraud  upon  the  rights  of  the 
plaintiffs,  and  all  other  stockholders  who 
had  not  received  any  notice  of  the  inten- 
tion to  make  the  deed  conveying  away  the 
company's  entire  property,  and  who  had 
not  in  any  way  consented  thereto.  At  this 
meeting  $2,500  of  the  cash  payment  of  $15,- 
000  which  was  to  be  paid  by  the  substituted 
purchaser  was  assigned  by  the  directors  to 
Middendorf  and  Williams,  who  were  known 
to  the  president  and  directors  to  be  promo- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key  No.  Series  ft  Rep'x  indexes 
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ten  of  the  Atlantlo  Coast  Terminal  Com- 
pany and  largely  Interested  therein.  Legh 
R.  Watts,  president  of  the  Waverly  Com- 
pany, was  acting  In  their  behalf  and  Inter* 
ested  In  effecting  the  sale.  The  president 
and  directors  at  the  December  meeting  re- 
solved that  Legh  R.  Watts  should  be  paid 
$5,000  for  his  services  and  expenses,  and 
that  Watts  and  Hatton  should  be  paid  the 
farther  sum  of  $5,000  for  legal  services,  and 
these  payments  were  not  made  In  pursuance 
•f  any  previous  contract  That  all  these 
acts  by  the  directors  were  contrary  to  equity 
and  good  conscience,  and  In  violation  of 
their  duties  as  officers  and  directors  of  the 
Waverly  Company.  That  prior  to  the  execu- 
tion of  the  deed  to  the  Atlantic  Coast  Ter- 
minal Company  plaintiffs  had  notified  Legh 
R.  Watts,  president,  that  they  would  not 
consent  to  a  sale  of  the  property  for  a  less 
price  than  was  due  from  Mlddendorf  and 
Williams.  That  the  president  and  directors 
knew  that  plaintiffs  had  no  notice  of  the 
sale,  and  had  not  consented  thereto.  That 
Legh  R.  Watts  and  William  O.  Maupln, 
Jr.,  styling  themselves  a  committee  of  the 
directors,  notified  the  plaintiffs  by  letter 
that  the  property  had  been  sold,  and  that 
a  dividend  of  $187.50  on  each  share  of  the 
company's  stock  had  been  declared,  to  be 
paid  In  cash  and  notes  on  surrender  of  the 
certificates  of  stock  held  by  plaintiffs.  That 
this  notice  was  In  furtherance  of  an  under- 
standing between  Legh  R.  Watts  and  the 
Atlantic  Coast  Terminal  Company  and  Mld- 
dendorf and  Williams  to  get  In  and  cancel 
all  outstanding  shares  of  stock  held  by 
plaintiffs,  to  which  proposition  they  had  de- 
clined to  accede.  Tftat  the  president  and 
directors  of  the  Waverly  Company  were 
trustees  for  all  the  stockholders,  and  could 
not  lawfully  sell  the  property  against  the 
will  and  consent  of  plaintiffs  as  stockhold- 
ers. That  the  property  had  been  sold  at 
a  sacrifice.  That  the  Atlantic  Coast  Ter- 
minal Company  had  not  paid  its  notes  for 
the  deferred  purchase  money,  and  the  prop- 
erty was  still  In  their  possession.  That  plain- 
tiffs had  promptly  and  repeatedly,  but  in 
vain,  sought  redress  for  the  acts  complain- 
ed of,  which  constituted  a  fraud  upon  their 
rights.  The  bill  concludes  with  a  prayer 
for  parties;  that  the  deed  to  the  Atlantic 
Coast  Terminal  Company  be  declared  null 
and  void  and  set  aside ;  that  Legh  R.  Watts 
and  William  O.  Maupln,  Jr.,  be  held  person- 
ally liable  for  loss  and  injury  suffered  by 
plaintiffs;  that  they  may  have  an  account- 
ing with  the  Atlantic  Coast  Terminal  Com- 
pany for  all  profits  derived  by  them  from 
the  possession  and  control  of  the  property; 
and,  finally,  that  it  be  enjoined  from  sell- 
ing and  disposing  of  the  same  until  such 
an  accounting  is  had. 

To  this  bill  the  Atlantic  Coast  Terminal 
Company  interposed  a  demurrer,  which  the 
court  overruled;  and  each  of  the  defendants 


filed  separate  answers,  in  which  they  con- 
trovert many  of  the  allegations  of  fact  con- 
tained in  the  bill  and  conclusions  of  law  * 
'drawn  therefrom.  Every  suggestion  of  op- 
pression, unfair  dealing,  bad  faith  or  fraud 
in  law  or  in  fact  on  the  part  of  the  defend- 
ants, individually  or  officially,  is  explicitly 
and  emphatically  denied.  The  answer  of 
Judge  Legh  R.  Watts  Is  specially  full,  and 
furnishes  an  exhaustive  review  of  the  his- 
tory of  the  case,  giving  in  detail  all  the 
material  facts  and  circumstances  which  led 
up  to  and  induced  the  formation  of  the 
Waverly  Company,  and  presents  a  frank 
and  unreserved  statement  of  his  actions  and 
motives  in  the  conduct  of  its  affairs  from 
beginning  to  end. 

The  defendants,  other  than  the  Atlantic 
Coast  Terminal  Company,  declined  to  de- 
mur to  the  bill,  but*  on  the  contrary,  invited 
a  full  and  thorough  investigation  on  the 
merits  of  all  charges  affecting  their  charac- 
ter and  conduct  In  the  premises. 

At  the  final  hearing,  the  court  upon  the 
pleadings  and  evidence  passed  the  decree  un- 
der review,  dismissing  the  bill  at  the  cost 
of  the  plaintiffs,  except  only  the  expense 
incident  to  taking  depositions,  with  respect 
to  which  it  was  ordered  that  the  parties, 
plaintiffs  and  defendants,  at  whose  instance 
depositions  were  taken,  should,  respectively, 
pay  the  costs  thereof. 

In  disposing  of  this  case,  we  prefer  to 
deal  with  it,  as  the  hustings  court  did,  on 
the  merits.  And  at  the  threshold  it  is  due 
to  Judge  Watts  and  his  associates  to  say 
that  we  find  nothing  in  the  record  to  Justify 
the  averment  that  they  have  been  guilty  of 
any  of  the  acts  of  impropriety  and  miscon- 
duct with  which  they  are  charged.  They 
owned  and  represented  nearly  90  per  cent 
of  the  stock  of  the  Waverly  Company;  and 
from  a  painstaking  examination  of  the  rec- 
ord it  is  apparent  that  in  the  negotiations, 
sale,  and  conveyance  of  the  property  they 
exercised  their  best  business  Judgment  and 
did  what  they  believed  to  be  for  the  interests 
of  themselves  and  the  minority  stockholders, 
all  of  whom  were  placed  upon  precisely  the 
same  plane. 

[1]  In  these  circumstances  the  question 
for  our  determination  is  solely  one  of  power 
— that  is  to  say,  whether  the  corporation, 
as  an  original  proposition,  had  authority 
to  do  what  its  agents,  the  board  of  directors, 
did  do;  for,  if  the  company  possessed  such 
power,  Its  authority  to  ratify  the  irregular 
acts  of  its  agents  follows  as  a  matter  of 
course. 

The  charter  of  the  Waverly  Company  was 
granted  by  the  circuit  court  of  Portsmouth 
on  June  12,  1893,  and  among  other  things 
provides: 

"II.  The  said  company  shall  have  power* 
and  authority  to    *    *    *    sell  real  estate  in 
the  county  of  Norfolk  and  in  the  city  of 
Portsmouth    •    *    *    and  generally   to  do 
all  other  things  requisite  and  necessary  in 


170 


74  SOUTHEASTERN  REPORTER 


(Va. 


and  about  the  acquisition  •  •  •  and 
selling  such  property  as  the  company  may 
acquire. 

"III.  The  said  company  may  own  real 
estate  in  the  county  of  Norfolk  and  in  the 
city  of  Portsmouth,  Virginia,  not  to  exceed, 
at  any  one  time,  one  hundred  acres,  and 
may  dispose  of,  sell,  grant,  improve,  and  con- 
vey the  same." 

The  corporation,  as  was  well  understood, 
was  organized  for  the  very  purpose  of  ac- 
quiring and  disposing  of  this  water-front 
property.  Indeed,  it  owned  no  other  prop- 
erty. The  water-front  property  was  acquir- 
ed as  a  whole  and  sold  as  a  whole;  and  it 
was  not  practicable  to  dispose  of  it  in  any 
other  way. 

[2]  We  may  concede  that  the  action  of  the 
board  of  directors  in  selling  and  directing 
a  conveyance  of  the  entire  corporate  prop- 
erty, as  set  forth  in  the  bill,  was  in  excess 
of  their  authority.  Nevertheless,  the  power 
exercised  by  them  was  plainly  within  the 
competency  of  the  corporation  itself,  as  we 
have  seen  from  the  charter,  and,  being  with- 
in the  charter  powers,  was  therefore  not 
void,  but  voidable  merely,  and  capable  of 
ratification  by  a  majority  of  the  stockhold- 
ers. And  it,  furthermore,  appears  that  the 
acts  of  the  directors  were  so  ratified  by 
the  acquiescence  and  assent  of  a  large  ma- 
jority of  the  stockholders  (all,  indeed,  ex- 
cept the  plaintiffs)  by  acceptance  of  their 
proportionate  shares  of  the  purchase  money, 
and  the  surrender  of  their  stock  certificates 
for  cancellation.  In  this  connection  we 
shall  adopt  the  summary  of  the  learned 
hustings  court  In  its  decree. 

"The  acts  of  the  directors  complained  of, 
namely,  the  release  of  Middendorf  and  Wil- 
liams from  their  contract  of  purchase,  the 
sale  and  authorization  of  the  conveyance 
of  the  property  of  the  Waverly  Company  to 
the  Atlantic  Coast  Terminal  Company,  In- 
corporated, the  repayment  to  Legh  R.  Watts 
of  the  money  expended  by  him  in  promot- 
ing the  sale,  the  payment  to  Watts  and  Hat- 
ton  of  their  fee  for  professional  services  in 
defending  the  suit  brought  by  E.  W.  White 
et  al.,  relative  to  the  riparian  rights  of  the 
Waverly  Company  in  the  property  sold,  and 
the  resolution  to  dissolve  the  company,  were 
all  matters  relating  to  the  internal  manage- 
ment of  the  company's  affairs,  were  acts  ex- 
ercised in  good  faith  and  with  fair  business 
judgment,  with  a  common  purpose  for  the 
benefit  of  all  the  stockholders  of  the  Waver- 
ly Company,  without  thought  of  advantage 
to  any  one  stockholder  over  another,  and  are 
therefore  free  from  any  suggestion  or  stain 
of  fraud. 

"The  acts  of  the  directors,  as  aforesaid, 
not  being  fraudulent  in  character,  and  hav- 
ing been  ratified  by  a  large  majority  of  the 
shareholders  of  the  Waverly  Company,  were 
thereby  validated." 

The  result  reached  upon  the  controlling 


question  in  the  case  is  well  sustained  by  the 
authorities. 

A  leading  case  on  the  subject  is  the  deci- 
sion of  Vice  Chancellor  Wigram  in  Foss  v. 
Harbottle,  2  Hare,  461.  That  case  was  de- 
cided in  the  year  1843,  and  the  principle 
enunciated  by  the  learned  Vice  Chancellor 
has  been  uniformly  laid  down  by  leading 
text-writers  on  the  subject  and  repeatedly 
followed  by  courts  of  the  highest  respecta- 
bility. The  doctrine  is  accurately  epitomiz- 
ed in  the  brief  of  counsel  as  follows:  "When 
an  act  is  done  by  some  particular  agency  of 
a  corporation  (as  in  this  instance  by  the 
board  of  directors),  which  is  beyond  the 
powers  of  that  particular  agency,  but  is 
nevertheless  within  the  powers  of  the  cor- 
poration itself,  a  court  of  equity  will  not 
Interfere  at  the  instance  of  minority  stock- 
holders, for  the  reason  that  the  majority 
of  the  stockholders,  acting  within  the  pow- 
ers of  the  corporation,  may  at  once  ratify 
the  unauthorized  act,  thus  rendering  of  no 
effect  the  action  which  the  court  is  request- 
ed to  take." 

In  MacDougall  v.  Gardner,  1  Ch.  Div.  13, 
the  court  adhered  to  the  rule  in  Mozley  v. 
Alston,  1  Ph.  790,  Lord  v.  Coppermlners' 
Company,  1  Ph.  740,  and  Foss  v.  Harbottle, 
supra.  In  the  main  case,  at  page  25,  Mel- 
lish,  L.  J.  (concurring  in  the  opinions  of  his 
associates),  observes:  "In  my  opinion,  if  the 
thing  complained  of  is  a  thing  which  in  sub- 
stance the  majority  of  the  company  are  en- 
titled to  do,  or  if  something  has  been  done 
irregularly  which  the  majority  of  the  com- 
pany are  entitled  to  do  regularly,  or  if  some- 
thing has  been  done  illegally  which  the 
majority  of  the  company  are  entitled  to  do 
legally,  there  can  be  no  use  in  having  liti- 
gation about  it,  the  ultimate  end  of  which 
is  only  that  a  meeting  has  to  be  called  and 
then  ultimately  the  majority  gets  its  wishes. 
Is  it  not  better  that  the  rule  should  be  ad- 
hered to  that,  if  it  is  a  thing  which  the  ma- 
jority are  the  masters  of,  the  majority  in 
substance  shall  be  entitled  to  have  their 
will  followed?  If  it  is  a  matter  of  that 
nature,  it  only  comes  to  this,  that  the  ma- 
jority are  the  only  persons  who  can  com- 
plain that  a  thing  which  they  are  entitled 
to  do  has  been  done  irregularly;  and  that, 
as  I  understand  It,  is  what  has  been  de- 
cided by  the  cases  of  Mozley  v.  Alston  and 
Foss  ▼.  Harbottle.  In  my  opinion  that  is 
the  rule  to  be  maintained.  Of  course,  if  the 
majority  are  abusing  their  powers,  and  are 
depriving  the  minority  of  their  rights,  that 
Is  an  entirely  different  thing,  and  then  the 
minority  are  entitled  to  come  before  this 
court  to  maintain  their  rights;  but,  if  what 
is  complained  of  is  simply  that  something 
which  the  majority  are  entitled  to  do  has 
been  done  or  undone  irregularly,  then  I 
think  it  is  quite  right  that  nobody  should 
have  a  right  to  set  that  aside  or  to  institute 
a  suit  in  chancery  about  it,  except  the  com- 
pany itself." 
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See,  also,  National  Car  Co.  v.  L.  &  N.  R. 
Co.,  110  Va.  413,  66  S.  E.  88,  24  I/.  R.  A. 
(N.  S.)  1010;  Cohen  v.'  Big  Stone  Gap  Co., 
Ill  Va.  468,  69  S.  E.  359;  Shaw  v.  Davis, 
78  Md.  308,  28  Atl.  619,  23  L.  R.  A.  294; 
Dudley  v.  Kentucky  High  School,  9  Bush 
(Ky.)  576;  1  Morawetz  on  Corp.  S|  246,  247; 
2  Clark  and  Marshall  on  Private  Corp.  p. 
168a 

[31  Upon  cross-error,  we  are  of  opinion 
that  no  part  of  the  costs  should  have  been 
imposed  upon  the  appellees. 

For  these  reasons,  the  decree  appealed 
from,  modified  in  the  particular  indicated 
as  to  costs,  must  be  affirmed. 

Affirmed. 

(113  Va.  2*2) 

HOFFMAN  y.  SHARTLE  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Trial  (|  340*)— Reduction  of  Vebdict^- 
poweb  of  coubt. 

The  trial  court,  in  exercising  its  right  to 
reduce  a  verdict,  may  not  act  arbitrarily;  and 
where  the  issue  is  the  quantum  of  damages, 
and  there  is  evidence  to  sustain  the  verdict,  a 
mere  difference  of  opinion  does  not  justify  the 
court  in  reducing  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  795-799;   Dec.  Dig.  |  340.*] 

2.  Trial  (§  340*)— Reduction  of  Ykbdiot>— 
Power  of  Coubt. 

Where  the  items  of  damages  claimed  could 
have  legitimately  resulted  from  a  breach  of 
contract  complained  of,'  and  on  the  evidence  the 
quantum  of  damages  was  for  the  jury*  a  re- 
duction of  the  verdict  is  unauthorized,  in  the 
absence  of  any  ground  for  interference  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  795-799;   Dec  Dig.  f  340.*] 

3.  Appeal  and  Ebbob    (f  1151*)— Disposi- 
tion of  Case  on  Appeaii— Judgment. 

Where  the  trial  court  erroneously  reduced 
the  damages  awarded  by  the  jury,  and  gave 
judgment  for  a  part  only,  the  court,  on  writ 
of  error,  will  render  Judgment  for  the  balance 
of  the  damages,  with  interest  thereon  from  the 
date  of  the  judgment  of  the  trial  court,  with 
costs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4498-4506;  Dec  Dig.  I 
1151.*] 

Error  to  Circuit  Court  of  City  of  Lynch- 
burg. 

Action  by  C.  C.  Hoffman  against  H.  Shar- 
tle  and  others.  There  was  a  judgment  grant- 
ing insufficient  relief,  and  plaintiff  brings 
error.    Reversed. 

Don.  P.  Halsey  and  Thos.  J.  O'Brien,  for 
plaintiff  in  error.  Roper  &  Davis,  for  de- 
fendants in  error. 

HARRISON,  J.  This  action  of  trespass 
on  the  case  in  assumpsit  was  brought  by  the 
plaintiff  in  error  to  recover  of  the  defend- 
ants in  error  damages  for  their  breach  of  a 
contract,  wherein  they  undertook  and  agreed 
to  assign  and  convey  to  the  plaintiff  in  error 
an  unexpired  lease  on  the  Hotel  Atwood,  and 


to  sell  and  convey  to  him  certain  furniture 
located  In  said  hotel  at  the  price  of  $1,700, 
of  which  |500  was  paid  in  cash,  and  the 
residue  secured  by  deed  of  trust  upon  such 
furniture. 

The  record  shows  that,  relying  upon  the 
promise  and  agreements  mentioned,  the  plain- 
tiff in  error  took  possession  of  the  hotel  and 
the  furniture,  and  proceeded  to  incur  consid- 
erable expense,  with  a  view  to  conducting 
the  hotel  business,  which  was  his  purpose  in 
purchasing  the  furniture  and  the  unexpired 
lease,  which  was  to  run  until  April,  1910, 
with  an  option  in  favor  of  the  lessee  of  con- 
tinuing the  same  two  years  longer. 

The  agreements  between  the  parties  were 
entered  into  July  10, 1909,  and  in  September, 
1909,  the  plaintiff  in  error  was  evicted  from 
the  hotel  property  by  a  judgment  of  the  cor- 
poration court  of  the  city  of  Lynchburg  in 
favor  of  the  owner  in  an  action  of  unlawful 
detainer.  No  defense  to  this  action  was 
made  by  the  defendants  in  error;  but  at 
their  instance  the  trustee  in  the  deed  of 
trust  sold  at  public  auction,  in  September, 
1909,  the  furniture  that  had  been  thereby 
pledged  to  the  satisfaction  of  the  notes  given 
for  the  balance  outstanding  on  the  purchase 
of  the  furniture.  Thereupon  this  suit  was 
brought  to  recover  the  damages  sustained  in 
consequence  of  the  failure  of  the  defendants 
in  error  to  comply  with  their  agreements. 
The  amount  of  damage  claimed  was  $1,429.- 
58;  but  the  jury  evidently  cut  out  an  item 
of  $200,  claimed  for  salary,  and  returned  a 
verdict  for  $1,229.58.  The  record  shows  that 
the  circuit  court,  of  its  own  motion  and 
over  the  protest  of  the  plaintiff  in  error,  re- 
duced the  damages  found  by  th#  jury  to  the 
sum  of  $619.26,  and  gave  judgment  for  that 
amount  To  that  judgment  this  writ  of 
error  was  awarded. 

The  sole  question  presented  for  our  con- 
sideration is  the  propriety  of  the  action  of 
the  circuit  court  in  reducing  the  damages 
found  by  the  jury.  The  record  sheds  no 
light  on  this  subject  It  fails  to  suggest  any 
reason  why  the  court  should  have  cut  the 
damages  found  by  the  jury  in  half,  and 
given  judgment  only  for  the  reduced  amount 

At  the  request  of  the  defendants  the  plain- 
tiff filed  a  statement  of  the  particulars  of 
his  claim,  all  the  items  of  which,  except 
possibly  that  for  salary,  may  have  reason- 
ably and  legitimately  arisen  in  consequence 
of  the  failure  of  the  defendants  to  perform 
their  contract  The  items  of  damage  claimed 
were  proved  by  the  plaintiff,  and  no  attempt 
was  made  to  disprove  one  of  them. 

The  defendants  attempted  to  defend  the 
action  upon  the  ground  that  they  had  not 
undertaken  to  assign  the  lease,  and  that  if 
they  had  agreed  to  do  so  the  plaintiff  had 
suffered  no  damage,  because  the  lease  was 
of  no  value. 

[1]  The  case  was  fairly  submitted  to  a 
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jury,  and  their  verdict  Tendered,  based  upon 
ample  evidence  to  support  their  conclusion. 
The  practice  which  permits  the  court  to  re- 
duce a  verdict  to  an  amount  deemed  reason- 
able and  proper  is  a  wise  one,  and  it  should 
not  lightly  be  interfered  with.  The  court 
cannot,  however,  in  this  matter  act  arbi- 
trarily. Generally  the  record  must  show  the 
grounds  relied  on  in  support  of  such  action; 
otherwise,  it  cannot  be  upheld.  The  assess- 
ment of  damages  is  peculiarly  the  province 
of  the  jury,  and  when  the  question  before 
the  jury  is  merely  as  to  the  quantum  of 
damages  to  which  the  plaintiff  is  entitled, 
and  there  is  evidence  to  sustain  the  verdict 
found  by  the  jury,  no  mere  difference  of 
opinion,  however  decided,  justifies  an  inter- 
ference with  the  verdict  for  that  cause. 
Southern  Mut  Ins.  Co.  v.  Trear,  70  Va.  255. 

[2]  In  the  present  case,  as  before  stated, 
all  of  the  items  of  damage  claimed  could 
have  legitimately  resulted  from  the  breach 
by  the  defendants  of  their  contract  Upon 
the  evidence,  the  (question  before  the  jury 
was  as  to  the  quantum  of  damages,  and  the 
record  furnishes  no  ground  for  interfering 
with  the  settlement  of  that  question  by  their 
verdict 

{31  Tne  verdict  of  the  jury  was  for  $1,229.- 
53,  and  the  judgment  of  the  court  thereon 
was  for  $619.26,  leaving  $610.32  of  the  ver- 
dict for  which  no  judgment  was  given.  The 
judgment  complained  of,  in  so  far  only  as  it 
failed  to  include  the  $610.32,  which  was  nec- 
essary to  recover  the  whole  verdict  must 
therefore  be  reversed,  and  this  court  will 
enter  its  judgment  in  favor  of  the  plaintiff, 
C.  C.  Hoffman,  against  the  defendants  in 
error,  for  said  sum  of  $610.32,  with  interest 
thereon  from  the  27th  day  of  May,  1910, 
that  being  the  date  from  which  the  judgment 
given  by  the  circuit  court  for  the  other  part 
of  the  verdict  bore  interest,  together  with 
his  costs  in  the  circuit  court  in  this  behalf 
expended,  and  also  his  costs  incurred  in  tne 
prosecution  of  this  writ  of  error. 

Reversed* 

(113  Va.  299) 

McINTYRE  v.  WRIGHT. 

.(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Witnesses     (J     159*)   —  Competency— 

"TRANSACTION'^  WITH  DECEDENT. 

Code  1904,  |  3346.  which  provides  that, 
where  one  of  the  original  parties"  to  a  ''trans- 
action" is  incapable  of  testifying  by  reason  of 
death,  etc,  the  adverse  party  shall  not  testify 
thereto,  prevents  a  wife,  in  suing  her  bus- 
band's  estate  for  her  distributive  share  in  the 
estate  of  her  brother,  of  which  her  husband 
was  administrator,  from  testifying  whether  her 
husband  paid  her  such  distributive  share  (quot- 
ing 8  Words  and  Phrases,  7062). 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  664,  666-669,  671-682;  Dec.  Dig. 
|  159.*] 


2.  Executors  and  Administrators  (|  513*) 
—  Accounts  —  Falsification— Evidence- 
Sufficiency. 

Testimony  that  an  administrator  paid  in- 
dividual debts  with  checks  drawn  by  him  aa 
administrator  is  insufficient  to  show  a  misap- 
propriation of  funds,  as  against  a  confirmed 
report  of  a  commissioner  of  accounts,  showing 
that  the  checks  were  proper  and  satisfactory 
vouchers,  and  that  all  funds  coming  into  the 
administrator's  hands  had  been  properly  ac- 
counted for. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  §§  2267-2291; 
Dec.  Dig.  §  513.*] 

Error  to  Circuit  Court,  Fauquier  County. 

Bill  by  Loretta  Wright  against  R.  A.  Mo- 
Intyre.  Decree  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

R.  A.  Mclntyre,  in  pro.  per.  Keith  &  Rich- 
ards, for  defendant  in  error. 

WHITTLE,  J.  In  August,  1908,  appellee, 
as  administratrix  of  the  estate  of  her  late 
husband,  J.  W.  Wright,  deceased,  filed  her 
bill  in  the  circuit  court  of  Fauquier  county 
against  his  distributees,  praying,  amongst 
other  things,  that  her  accounts  be  settled  and 
the  estate  administered  under  the  direction  of 
the  court.  She  also  sought  to  recover  from 
the  estate  of  her  decedent  (who  had  been  the 
administrator  of  her  brother,  John  H.  Orri- 
son)  $1,035.41,  her  distributive  share  in  that 
estate,  which  she  alleged  had  never  been 
paid.  There  was  exhibited  with  the  bill  a 
final  settlement  of  the  account  of  J.  W. 
Wright,  as  administrator  of  Orrison,  taken 
before  the  commissioner  of  accounts  of  Lou- 
doun county,  July  8, 1904,  which  was  examin- 
ed by  the  circuit  court  of  that  county,  and 
confirmed,  and  ordered  to  be  recorded  Octo- 
ber 15,  1904.  J.  W.  Wright  died  June  7, 
1908,  and  shortly  thereafter  this  suit  was 
brought 

The  bill  waived  an  answer  under  oath, 
but  the  defendants  averred  in  their  answer 
that  the  fund  had  been  fully  and  properly 
accounted  for,  and  they  relied  on  the  con- 
firmed commissioner's  report  as  prima  facie 
evidence  of  that  fact 

The  statute  on  the  subject,  Va.  Code  1904, 
§  2699,  declares  that  "the  report,  to  the  ex- 
tent to  which  It  may  be  so  confirmed,  shall 
be  taken  to  be  correct,  except  so  far  as  the 
same  may,  In  a  suit,  in  proper  time,  be  sur- 
charged or  falsified."  See,  also,  L-eavell  v. 
Smith,  99  Va.  374,  38  S.  E.  202,  and  author- 
ities cited. 

The  circuit  court,  upon  the  pleadings  and 
evidence,  passed  the  decree  complained  of, 
establishing  plaintiff's  demand  as  a  debt 
against  J.  W.  Wright's  estate,  and  from  that 
decree  the  defendants  appealed. 

[1]  The  first  assignment  of  error  involves 
the  action  of  the  court  in  admitting  the  tes- 
timony of  the  plaintiff,  Loretta  Wright,  over 
the  objection  of  the  defendants.  The  compe- 
tency of  Mrs.  Wright  as  a  witness  turns  upon 
the  question  whether  payment  of  a  debt  con- 
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stitutes  a  "transaction"  in  contemplation  of 
Va.  Code  1904,  |  8346. 

In  8  Words  and  Phrases,  7062,  discussing 
the  word  "transaction,0  it  is  said:  "It  is  a 
broader  term  than  'contract,'  for,  while  every 
•contract  is  a  transaction,  every  transaction 
is  not  a  contract  But  the  courts  have  inter- 
preted the  term  as  the  justice  of  each  case 
seemed  to  demand,  rather  than  by  any  ab- 
stract definition,  as  will  be  seen  by  the  de- 
cided cases.  The  execution  of  a  note  by  a 
•deceased  person,  or  the  delivery  of  a  letter 
or  of  property,  is  such  a  transaction  with 
the  deceased  as  to  render  the  adverse  party 
Incompetent  to  testify  to  the  same,  under  the 
statute.  The  word  'transaction'  means  the 
doing  or  performing  any  business;  the  man- 
agement of  an  affair."  Cunningham's  AdnVr 
▼.  Speagle,  106  Ky..  278,  50  S.  W.  244. 

It  would  seem  that  this  case  plainly  falls 
within  the  mischief  intended  to  be  prevented 
by  our  statute,  if  not  within  its  express 
terms,  in  denying  to  the  survivor  the  right 
to  testify.  Its  declared  purpose  is:  "Where 
one  of  the  original  parties  to  the  contract  or 
other  transaction,  which  is  the  subject  of  the 
investigation,  is  incapable  of  testifying  by 
reason  of  death,"  etc.,  to  exclude  the  testi- 
mony of  the  adverse  party;  and  in  this  in- 
stance all  the  conditions  contemplated  by  the 
statute  are  present  The  parties  to  the  sub- 
ject under  investigation,  namely,  whether  J. 
W.  Wright  had  paid  to  Loretta  Wright  her 
distributive  share  in  her  brother's  estate, 
Are  the  husband  and  wife,  and  the  former 
was  dead.  The  fact  that  the  payment  had 
•been  made  was,  as  we  have  seen,  prima  facie 
•established  by  the  confirmed  report  of  the 
commissioner  of  accounts.  And  it  is  sought 
to  overcome  that  presumption  chiefly  by  the 
testimony  of  the  wife.  Her  deposition,  it  is 
-true,  was  negative  in  its  character — that  is 
to  say,  that  the  debt  had  not  been  paid; 
nevertheless,  if  her  evidence  is  to  be  admit- 
ted, we  throw  down  the  bars  in  all  investi- 
gations involving  the  question  of  payment 
-between  the  estate  of  a  decedent  and  a  living 
-party,  and  render  the  latter  a  competent  wit- 
ness to  defeat  or  sustain  the  fact  of  payment 
according  to  his  interest  which,  in  all  such 
instances,  would  nullify  the  statute. 

Payment,  generally  speaking,  arises  out 
-of  and  is  a  vital  part  of  a  pre-existing  con- 
tract; and  whenever  the  fact  of  payment  is 
"the  subject  of  the  investigation,"  and  one  of 
the  parties  is  dead,  and  the  adverse  party  is 
-called  to  testify  in  his  own  behalf,  the  stat- 
ute applies  and  renders  him  an  Incompetent 
witness. 

We  are,  therefore,  of  opinion  that  the  cir- 
cuit court  erred  in  admitting  the  testimony  of 
Mrs.  Wright 

[2]  Other    witnesses   testified  that  in  the 

year  1901,  three  years  before  Wright's  final 

account    was    settled,    he    paid    individual 

•  debts  with  checks  drawn  by  him  as  adminis- 


trator of  Orrlson,  amounting  in  the  aggre- 
gate to  over  $1,000.  From  that  circumstance 
the  inference  is  attempted  to  be  drawn  that 
Wright  was  guilty  of  a  misappropriation  of 
his  wife's  funds. 

It  is  not  permissible  for  us  to  assume  that 
a  commissioner  of  accounts  would  treat  such 
checks' as  "proper  and  satisfactory  vouchers," 
showing  that  "all  funds  coming  Into  his 
[the  administrator's]  hands  had  been  proper- 
ly accounted  for,"  or  that  an  intelligent  court 
would  have  confirmed  a  report  based  upon 
such  vouchers.  The  admissible  evidence  is 
not  sufficient  to  surcharge  and  falsify  the 
account  and  it  must  be  taken  as  correct 

For  these  reasons,  the  decree  of  the  cir- 
cuit court  will  be  reversed,  and  the  case  re- 
manded for  further  proceedings. 

Reversed. 

The  clerk  will  note  that  Loretta  Wright  is 
now  dead,  and  the  decree  for  costs  against 
her  personal  representative  should  be  de 
bonis  testatoris. 

CARDWELL,  J.,  absent 


(113  Va.  888) 

SOUTHERN  RY.  CO.  v.  VALENTINE'S 
PERSONAL  REPRESENTATIVE. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Railroads  (§  327*)— Highway  Crossings 
—Duty  of  Travelers. 

A  railroad  track  crossing  a  highway  is  a 
proclamation  of  danger,  which  requires  a  trav* 
eler  to  look  and  listen  for  approaching  trains 
before  attempting  to  cross,  and  to  use  ordinary 
care  to  make  looking  and  listening  effective. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1043-1056;  Dec.  Dig.  |  327.*] 

2.  Railroads  (§  348*)— Highway  Crossing* 
Accidents  —  Contributory  Negligence  — 
— Evidence— Sufficiency. 

That  decedent,  who  was  killed  by  a  train 
while  driving  across  a  track,  when  within  200 
yards  of  the  crossing,  again  when  within  100 
yards  of  it,  and  when  at  the  edge  thereof, 
could  have  seen  a  train  approaching  in  time  to 
prevent  a  collision,  shows  that  he  was  guilty 
of  contributory  negligence,  barring  recovery  for 
bis  death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  If  1138-1150;  Dec.  Dig.  |  348.*] 

Error  to  Circuit  Court,  Mecklenburg 
County. 

Action  by  Tinker  Valentine's  personal  rep- 
resentative against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re* 
manded. 

Williams  &  Tunstall,  for  plaintiff  in  error. 
Faulkner  &  Faulkner  and  Chas.  T.  Reekes, 
for  defendant  in  error. 

BUCHANAN,  J.  This  is  an  action  brought 
by  the  personal  representative  of  Tinker  Val- 
entine against  the  Southern  Railway  Com- 
pany to  recover  damages  for  causing  the 
death  of  the  decedent  by  the  alleged  neg- 
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ligent  running  of  one  of  the  railway  com- 
pany's trains. 

It  appears  that  between  the  hours  of  11 
and  12  o'clock  of  the  night  of  July  20,  1907, 
the  plaintiff's  Intestate  left  a  church,  where 
he  was  last  seen  alive,  for  his  home,  in  a 
top  buggy,  with  curtains  off  and  drawn  by 
a  gentle  horse.  The  next  morning,  'near  a 
highway  crossing,  were  found  his  dead  body 
and  broken  buggy  on  the  north  side  of  the 
railway  near  the  end  of  the  ties,  and  the 
dead  body  of  his  horse  on  the  opposite  side 
of  the  track.  The  evidence  tends  to  show 
that  the  death  of  the  deceased  and  the  de- 
struction of  his  property  were  caused  by 
the  railway  company's  passenger  train, 
which  passed  over  the  crossing  about  1 
o'clock  that  morning.  There  was  no  eye- 
witness to  the  accident  The  engineman  of 
the  railway  company,  who  was  a  witness 
for  the  plaintiff,  knew  nothing  of  it,  ex- 
cept that  some  hours  after  passing  the  cross- 
ing he  found  blood  and  hair  on  the  pilot 
of  his  engine.  He  further  stated  that  his 
engine,  which  was  running  35  or  40  miles 
an  hour,  was  equipped  with  an  electric  head- 
light, and  that  he  saw  no  one  as  he  passed 
the  crossing.  He  also  testified  that  the 
whistle  was  sounded  and  the  bell  rung  for 
the  crossing.  This  latter  statement  of  his 
is  contradicted  by  several  witnesses,  who 
testified  positively  to  the  contrary. 

[1,2]  The  contention  of  the  plaintiff  is 
that  the  failure  on  the  part  of  the  railway 
company  to  give  the  statutory  warning  as  its 
train  approached  the  crossing,  and  to  keep 
a  proper  lookout  for  the  crossing  (as  he 
claims),  was  sufficient  evidence  of  negligence 
to  sustain  the  verdict  of  the  jury.  The 
railway  company,  on  the  other  hand,  in- 
slcts  that,  even  if  this  were  true  (which  it 
denies),  the  facts1  and  circumstances  dis- 
closed by  the  record  show  that  the  plain- 
tiff's decedent  was  guilty  of  contributory 
negligence. 

It  appears  that  the  crossing  is  between 
1%  and  2  miles  west  of  South  Hill,  a  station 
on  the  railway  company's  road.  From  that 
station  the  highway  over  which  the  deceased 
traveled  in  going  to  his  home  ran  not  far 
from  the  railroad.  From  a  point  within  200 
yards  of  the  crossing  trains  approaching 
from  South  Hill  can  be  plainly  seen.  After 
passing  that  point,  which  is  on  the  summit 
of  a  cut,  or  "bump,"  as  It  is  sometimes  call- 
ed by  the  witnesses,  the  highway  and  rail- 
road approach  each  other,  and  when  about 
100  yards  (295  feet)  east  of  the  crossing  un- 
til the  crossing  is  reached  they  are  only  a 
few  feet  from  each  other,  and  the  ground 
between  the  two  Is  about  level.  It  does  not 
appear  very  clearly  how  far  from  the  east- 
ern end  of  that  100  yards,  near  which  there 
is  a  curve  in  the  railroad,  a  train  can  be 
seen  approaching  from  South  Hill,  but  some 
short  distance  at  least.     From   South  Hill 


to  within  about  100  yards  of  the  crossing, 
the  railroad  is  upgrade,  and  from  there  to 
the  crossing  is  downgrade. 

When  near  or  at  the  edge  of  the  crossing, 
a  train  can  be  seen  approaching  from  the 
east  about  100  yards.  One  witness  testified 
that  you  could  not,  when  traveling  along 
said  100  yards  In  a  vehicle,  hear  a  train 
coming  from  the  east,  "unless  it  blows 
mighty  loud  and  is  right  at  you/'  The  wit- 
ness did  not  attempt  to  explain  why  the 
approach  of  a  train  cannot  be  heard  there, 
and  there  is  no  fact  In  evidence  which  does 
tend  to  explain  it  Be  that  as  it  may,  it 
seems  to  be  dear  that,  If  the  deceased  had 
been  exercising  ordinary  care,  the  accident 
would  not  have  happened.  His  home,  where 
he  had  lived  for  some  time,  was  within  a 
mile  or  two  of  the  crossing.  He  was,  there- 
fore, acquainted  with  the  crossing  and  the 
conditions  there,  and  must  be  held  to  have 
known,  as  are  all  travelers,  that  the  rail- 
road track  across  the  highway  Is  a  proc- 
lamation of  danger,  and  that  he  must  look 
and  listen  for  approaching  trains  before 
attempting  to  cross.  It  was  not  only  his 
duty  to  look  and  listen  before  going  upon 
the  crossing,  but  to  exercise  ordinary  care 
to  make  the  act  of  looking  and  listening 
effective.  Wash.  S.  Ry.  Go.  v.  Lacey,  94 
Va.  460,  461,  26  S:  B.  834. 

All,  or  nearly  all,  of  the  witnesses  who 
testified  that  the  train  did  not  give  the 
statutory  warning  as  it  approached  the 
crossing  testified  that  the  whistle  did  blow 
when  at  South  Hill.  Those  witnesses  were 
west  of  the  crossing,  and,  therefore,  farther 
from  South  Hill  than  the  deceased.  When 
within  200  yards  of  the  crossing,  he  could 
have  seen  a  train  approaching  from  South 
Hill;  when  within  100  yards  of  the  cross- 
ing, he  could  have  seen  it  a  short  distance 
back;  and  when  at  the  edge  of  the  crossing, 
he  could  have  seen*  its  approach  100  yards 
away.  It  seems  to  us  clear,  under  the  facts 
and  circumstances  disclosed  by  the  record, 
that  the  plaintiff's  intestate  was  not  In  the 
exercise  of  ordinary  care  when  he  drove 
upon  the  railroad  crossing.  Southern  Ry. 
Co.  t.  Hansbrough,  107  Va.  733,  745,  746V 
60  S.  E.  58. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  to  the  circuit  court  for  a  new 
trial. 

Reversed. 


(113  Va.  421> 

WESTERN  UNION  TELEGRAPH  CO.  v. 

WHITE,  t 

(Supreme    Court   of   Appeals   of   Virginia- 
March  14,  1912.) 

1.  TKLEGBAPH8  AND  TELEPHONES  (f  78*)— 

State   Requuition— Statutes— I  interstate 
Business. 

Where  the  points  of  transmission  and  des- 
tination of  a  telegram  sent  over  the  lines  of  a 
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single  company  were  within  the  state,  the  fact 
that  the  telegraph  company,  in  transmitting  the 
message,  sent  it  to  a  relay  office  in  the  District 
of  Colombia,  where  it  was  lost,  did  not  prevent 
the  application  of  Code  1904,  §  1294a,  imposing 
a  penalty  for  a  telegraph  company's  failure  to 
promptly  transmit  and  deliver  messages,  though 
the  message  as  so  transmitted  be  treated  as 
interstate,  since  the  statute  as  to  such  messages 
<an  be  enforced  without  in  any  manner  affecting 
the  condition  of  the  telegraph  company's  busi- 
ness or  the  performance  of  its  duties  in  other 
states. 

[Ed.  Note.— For  other  cases,  see  Telegraphs  and 
Telephones,  CentDig.  If  79-81;   Dec  Dig.  §  78.*] 

2.  Telxobaphs  and  Telephones  ({  78*)— 
Messages— Failure  to  Deliver  —  Penal- 
tirs~~~Stattit"ES 

Code  1904,  |  1294h,  imposing  a  penalty  for 
a.  telegraph  company's  failure  to  promptly  trans- 
mit messages,  does  not  apply  to  a  message  sent 
from  Virginia  to  a  foreign  state,  in  which  it  is 
to  be  delivered. 

[Ed.  Note.— For  other  cases,  see  Telegraphs  and 
Telephones,  CentDig.  §§  79-81;   Dec.  Dig.  f  78.*] 

Keith,  P.,  and  Cardwell,  J.,  dissenting. 

Appeal  from  Corporation  Court  of  Fred- 
ericksburg. 

Action  by  Fannie  C.  White  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

St.  Geo.  R.  Fitzhugh  and  A.  L.  Holladay, 
for  appellant    W.  W.  Butzner,  for  appellee. 

BUCHANAN,  J.  This  Is  an  action  to  re- 
-cover the  statutory  penalty  of  $100  provided 
by  clause  5,  f  1294h  of  Virginia  Code  1904, 
for  failure  by  the  Western  Union  Telegraph 
Company  to  transmit  to  Fredericksburg  a 
prepaid  message  accepted  for  transmission 
at  that  company's  office  at  Staunton, 

[1]  It  appears  that  the  message  was 
promptly  transmitted  from  Staunton  to  the 
company's  relay  office  in  the  city  of  Wash- 
ington, D.  C,  received  at  that  office,  but 
never  transmitted  to  the  Fredericksburg  of- 
fice. 

The  question  involved  in  this  case  is  sub- 
stantially the  same  as  that  involved  and  de- 
cided in  the  cases  of  Western  Union  Tele- 
graph Company  v.  Reynolds,  100  Va.  459, 
41  S.  E.  856,  93  Am.  St  Rep.  971,  and  Same 
Company  v.  Hughes,  104  Va.  240, 51  S.  E.  225. 
Since  those  cases  were  decided  there  has 
toeen  no  decision  of  the  Supreme  Court  of  the 
United  States  (the  court  of  last  resort  upon 
the  question  involved)  upon  the  precise 
question  in  issue  in  this  case,  nor  is  there 
anything  in  the  cases  decided  by  that  court 
since  that  time  which  seems  to  militate 
against  the  conclusion  reached  in  the  Rey- 
nolds and  Hughes  Cases. 

In  Western  Union  Telegraph  Company  v. 
Oommerical  Milling  Company,  decided  in 
November,  1910,  and  reported  in  218  U.  8. 
406,  81  Sup.  Ct  59,  54  L.  Ed.  1088,  21  Ann. 
Cas.  815,  a  telegram  was  accepted  at  the 
company's  office  at  Detroit,  Mich.,  to  be  de- 
livered at  Kansas  City,  Mo.     The  message, 


which  was  an  acceptance  of  an  offer  to  sell 
wheat,  was  promptly  transmitted  to  the  com- 
pany's relay  office  in  Chicago,  111.  What 
became  of  it  afterward  is  not  shown,  but  it 
was  never  delivered.  An  action  for  damages 
for  failure  to  deliver  the  message  in  Kan- 
sas City  was  brought  in  the  state  of  Mich- 
igan, and  upon  appeal  the  validity  of  a  stat- 
ute of  that  state  was  upheld,  as  not  being 
in  conflict  with  the  commerce  clause  of  the 
Constitution  of  the  United  States.  That 
statute  (Pub.  Laws  1893,  No.  195)  is  as  fol- 
lows: 

"Section  1.  The  people  of  the  state  of 
Michigan  enact  that  it  shall  be  the  duty  of 
all  telegraph  companies  incorporated  either 
within  or  without  this  state,  doing  busi- 
ness within  this  state,  to  receive  dispatches 
from  and  for  other  telegraph  companies' 
lines  and  from  and  for  any  individual,  and 
on  payment  of  the  usual  charges  for  individ- 
uals for  transmitting  dispatches  as  estab- 
lished by  the  rules  and  regulations  of  such 
telegraph  company,  to  transmit  the  same 
with  impartiality  and  good  faith.  Such 
telegmph  companies  shall  be  pliable  for 
any  mistakes,  error  or  delays  In  the  trans- 
mission or  delivery  or  for  the  nondelivery  of 
any  repeated  or  nonrepeated  message,  in  dam- 
ages to  the  amount  which  such  person  or 
persons  may  sustain  by  reason  of  the  mis- 
takes, errors  or  .delays  in  the  transmission 
or  delivery,  due.  to  the  negligence  of  such 
company,  or  for  the  nondelivery  of  any 
such  dispatch  due  to  the  negligence  of  such 
telegraph  company  or  its  agents,  to  be 
recovered  with  the  costs  of  suit  by  the  per- 
son or   persons   sustaining   such   damage." 

In  that  case,  in  discussing  the  difference 
between  the  Pendleton  Case,  122  U.  S.  347, 
7  Sup.  Ct  1120,  30  L.  Ed.  1187,  and  the 
James  Case,  162  U.'  S.  650,  16  Sup.  Ct.  934, 
40  L.  Ed.  1105,  Mr.  Justice  McKenna  said, 
at  218  U.  S.  419,  420,  31  Sup.  Ct  63  (54  L. 
Ed.  1088,  21  Ann.  Cas.  815):  4,A  statute  of 
Georgia,  which  required  telegraph  companies 
having  wires  wholly  or  partly  within  the  state 
to  receive  dispatches,  transmit,  and  deliver 
them  with  due  diligence  under  the  penalty 
of  $100,  was  sustained  as  a  valid  exercise 
of  the  power  of  the  state  in  relation  to  mes- 
sages by  telegraph  from  points  outside  of 
and  directed  to  some  point  within  the  state. 
It  will  be  observed  that  this  case  In  some 
particulars  exhibits  a  contrast  to  W.  U.  Tel. 
Co.  v.  Pendleton,  supra,  and  yet  they  are 
entirely  reconcilable,  having  a  common  prin- 
ciple. In  the  latter  case  the  law  passed 
on  clearly  transcended  the  power  of  the 
state,  because  it  directly  regulated  inter- 
state commerce,  as  we  have  already  shown. 
In  the  James  Case  the  power  of  the  state 
was  exercised  In  aid  of  commerce.  In  the 
latter  case  prior  cases  were  reviewed,  and 
the  principle  determining  the  validity  of 
the  respective  statutes  was  declared  to  be 
whether   they   could   be   'fully   carried  out 
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and  obeyed  without  In  any  manner  affecting 
the  conduct  of  the  company  with  regard 
to  the  performance  of  its  duties  in  other 
states.'  It  was  said  that  a  statute  of  that 
kind,  as  it  would  not  'unfavorably  affect  or 
embarrass'  the  telegraph  company  in  the 
course  of  its  employment,  should  be  held 
valid  'until  Congress  speaks  upon  the  sub- 
ject,' and  it  was  observed  that  It  is  a  duty 
of  a  telegraph  company,  which  receives  a 
message  for  transmission,  directed  to  an 
individual  at  one  of  its  stations,  to  deliver 
that  message  to  whom  it  is  addressed  with 
reasonable  diligence  and  in  good  faith.  That 
is  a  part  of  Its  contract,  Implied  by  taking 
the  message  and  receiving  payment  there- 
for.' And  there  can  be  liability  to  the  sen- 
der of  the  message,  as  well  as  to  him  who 
is  to  receive  it  The  telegraph  company  in 
the  case  at  bar  surely  owed  the  obligation 
to  the  milling  company  not  only  to  transmit 
the  message,  but  to  deliver  If 

It  will  be  observed  in  the  above  quota- 
tion it  is  said  that  "the  principle  deter- 
mining the  validity  of  the  respective  stat- 
utes was  declared  to  be  whether  they  could 
be  fully  carried  out  and  obeyed  without 
in  any  manner  affecting  the  conduct  of 
the  company  with  regard  to  the  perform- 
ance of  Its  duties  in  other  states.' "  Apply- 
ing that  principle  or  rule  laid  down  In  that 
case  for  the  determination  of  the  validity  of 
our  statute  to  the  facts  of  this  case,  its 
validity  would  seem  clear.  The  statute  im- 
posed no  additional  duty  upon  the  telegraph 
company  in  requiring  it  to  transmit  the  mes- 
sage to  the  office  of  the  sendee.  It  was  the 
clear  duty  of  the  company  to  do  this  inde- 
pendent of  the  statute. 

Treating  the  message  in  question  as  inter- 
state, since  its  regular  course  from  Staunton 
to  Fredericksburg,  in  accordance  with  the 
regulations  of  the  company,  was  through  the 
District  of  Columbia,  though  the  message 
could  have  been  transmitted  from  Staunton 
to  Fredericksburg  over  the  company's  lines 
entirely  within  this  state,  the  statute  affects 
the  transmission  of  Interstate  commerce. 
But,  as  was  said  in  the  James  Case,  supra, 
162  U.  S.  600,  16  Sup.  Ct  938  (40  L.  Ed. 
1106):  "Such  transmission  is  not  completed 
until  the  message  is  delivered  to  the  person 
to  whom  it  is  addressed,  or  reasonable  dili- 
gence employed  to  deliver  it  But  the  stat- 
ute can  be  fully  carried  out  and  obeyed  with- 
out in  any  manner  affecting  the  conduct  of 
the  company  with  regard  to  the  performance 
of  its  duties  In  other  states.  It  would  not 
unfavorably  affect  or  embarrass  it  in  the 
course  of  its  employment,  and  hence,  until 
Congress  speaks  upon  the  subject,  it  would 
seem  that  such  a  statute  must  be  valid." 

What  is  said  in  that  case  as  to  the  Geor- 
gia statute  is  equally  true  of  our  statute. 


It  contains  no  requirement,  as  did  the  In- 
diana statute  involved  in  the  Pendleton  Case, 
supra,  which  could  in  any  manner  affect  the 
conduct  of  the  company  with  regard  to  the 
performance  of  its  duty  in  another  juris- 
diction. W.  U.  TeL  Co.  v.  Crovo,  220  U.  8. 
364,  31  Sup.  Ct  399,  400,  06  I*  Ed.  498. 

The  met  that  the  failure  to  transmit  the 
message  to  Fredericksburg  was  the  result  of 
negligence  at  the  company's  relay  office  in 
Washington  city  furnishes  no  better  reason 
for  holding  that  the. company  is  not  liable 
to  the  penalty  for  failing  to  transmit  than 
did  the  fact  that  the  negligence  which  caus- 
ed the  message  not  to  be  delivered  in  the 
Milling  Company  Case,  supra,  was  in  a 
state  other  than  the  state  of  Michigan, 
whose  statute  was  involved  and  where  suit 
was  brought  for  the  violation  of  the  statute. 

[2]  It  is  not  sought  in  this  case  to  give 
effect  to  our  statute  outside  of  the  limits  of 
this  state,  as  was  held  could  not  be  done  in 
the  Chiles  Case,  214  U.  S.  274,  29  Sup.  Ct. 
613/63  I*  Ed.  994;  but  the  object  of  the 
suit  is  to  give  effect  to  the  statute  and  to 
impose  the  penalty  for  the  company's  failure 
to  transmit  the  message  to  Fredericksburg. 
If  the  message  had  never  been  transmitted 
at  all  from  Staunton,  it  is  clear,  under  the 
case  of  Western  Union  Telegraph.  Co.  v. 
Crovo,  220  U.  S.  364,  31  Sup.  Ct  399,  66  L. 
Ed.  498,  the  company  would  have  been  liable. 
If  the  point  of  delivery  had  been  in  Wash- 
ington city,  and  the  message  had  been  duly 
transmitted  to  that  place  and  never  deliver- 
ed, then  there  could  be  no  recovery,  as  decid- 
ed in  the  Chiles  Case,  supra.  If  the  message 
had  been  duly  relayed  and  transmitted  from 
Washington  city  to  Fredericksburg,  and  the 
only  default  had  occurred  there  in  failing  to 
deliver  the  message  to  the  sendee,  it  is  clear 
that  an  action  would  lie  to  recover  the  penalty 
under  the  decision  in  the  James  Case.  Why, 
then,  since  there  was  default  in  the  failure 
to  transmit  the  message  from  one  point  in 
this  state  to  another  point  in  the  state, 
should  the  statute  not  be  enforced  and  the 
penalty  Imposed,  for  it  was  as  clearly  the 
duty  of  the  company  to  transmit  the  mes- 
sage to  Fredericksburg  as  it  was  to  transmit 
the  message  from  Staunton?  The  fact  that 
the  company  was  negligent  in  Washington 
city  in  receiving  or  transmitting  the  mes- 
sage ought  not  to  protect  it  from  the  penalty 
for  its  default  in  failing  to  transmit  the  mes- 
sage to  Fredericksburg. 

We  are  of  opinion  that  this  case  is  con- 
trolled by  the  Reynolds  and  Hughes  Cases, 
supra.  This  court  will  therefore  adhere  to* 
its  former  decisions  and  dismiss  the  writ  of 
error  for  want  of  jurisdiction. 

KEITH,  P.,  and  CARD  WELL,  J.,  dissent. 
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VIRGINIA  BLACK  MOUNTAIN  COAL  CO., 
Inc.,  t.  VIRGINIA-LEE  CO.,  Inc.,  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Contract*  (|  183*)— Joint  and  Ssvsrax 

Contracts. 

Plaintiff  coal  company  executed  three  con- 
tracts with  the  three  defendant  coal  companies, 
each  of  which  were  separate  in  form  but  iden- 
tical in  terms,  and  each  referred  to  the  re- 
spective defendants  as  "party  of  the  first  part" 
and  to  plaintiff  as  "party  of  the*  second  part," 
the  purpose  of  the  contracts  being  to  market 
the  output  of  the  parties  without  harmful  com- 
petition. .The  second  paragraph  of  each  con- 
tract provided  that  the  party  of  the  second 
part  would  accept  all  coal  delivered  by  the  first 
party  and  pay  on  the  15th  of  each  month, 
following.  Another  paragraph  required  the 
second  party  to  secure  a  sufficient  car  supply. 
Another  paragraph  provided  that,  if  a  full  set- 
tlement was  not  made  by  the  second  party 
within  SO  days  after  due,  the  first  party  might 
cancel  the  agreement,  and  the  last  paragraph 
provided  that  "this  agreement  is  to  be  con- 
strued as  though  all  the  parties  to  such  agree- 
ments had  executed  one  and  the  same  agree- 
ment" Held,  that  the  contracts  were  several, 
and  not  joint,  so  that  plaintiff 'could  not  join 
all  of  defendants  in  an  action  for  breach  of 
one  of  them. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f|  780-785,  788;  Dec  Dig.  §  183.*] 

,2.  Contracts   (f   147*)— Joint  or   Several 

Contracts— Intention  . 

Whether  a  contract  is  joint  or  several  or 
joint  and  several  depends  upon  the  intention 
of  the  parties  ascertained  therefrom,  and  such 
Intention  must  prevail  over  the  literal  inter- 
pretation of  detached  words  and  clauses. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ff  730,  743;  Dec.  Dig.  1 147.*] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  the  Virginia  Black  Mountain 
Coal  Company,  Incorporated,  against  the 
Virginia-Lee  Company,  Incorporated,  and  oth- 
ers. Judgment  sustaining  a  plea  of  abate- 
ment by  the  unnamed  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

The  declaration  is  as  follows: 

"Virginia  Black  Mountain  Coal  Company, 
Incorporated,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Vir- 
ginia, the  plaintiff  in  this  action,  complains 
of  the  Virginia-Lee  Company,  Incorporated, 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Virginia,  Bondurant 
Coal  &  Coke  Company,  Incorporated,  a  cor- 
poration organized  and  existing  under  the 
laws  of  the  state  of  Virginia,  and  the  Black 
Mountain  Mining  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  Virginia,  the  defendants,  of  a  plea 
of  trespass  on  the  case  in  assumpsit,  for  this, 
to  wit :  That  heretofore,  to  wit,  on  the  29th 
day  of  November,  A.  D.  1909,  the  said  de- 
fendants were  indebted  to  the  said  plaintiff 
in  the  sum  of  seventy  thousand  dollars  ($70,- 
000)  for  the  price  and  value  of  work  be- 
fore that  time  done  by  the  plaintiff  for  the 
defendants  at  their  special  instance  and  re- 
quest; and  also  in  the  sum  of  seventy  thou- 


sand dollars  (170,000)  for  money  before  that 
time  lent  by  the  plaintiff  to  the  defendants 
at  their  special  instance  and  request;  and 
also  in  the  sum  of  seventy  thousand  dollars 
($70,000)  before  that  time  paid  by  the  plain- 
tiff for  the  use  of  the  defendants  at  their 
special  instance  and  request;  and  also  in 
the  sum  of  seventy  thousand  dollars  ($70,000) 
for  money  before  that  time  had  and  received 
by  the  defendants  to  the  use  of  the  said 
plaintiff.  And,  being  so  indebted,  the  said 
defendants,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  month  and 
year  aforesaid,  undertook  and  faithfully 
promised  the  said  plaintiff  to  pay  It  the  said 
several  sums  of  money  in  the  above  counts 
mentioned,  when  the  said  defendants  should 
be  thereunto  afterwards  requested. 

"And  for  this,  also,  that  heretofore,  to 
wit,  on  the  day,  month,  and  year  last  afore- 
said, the  said  defendants  accounted  with  the 
said  plaintiff  of  and  concerning  divers  oth- 
er sums  of  money  before  that  time  due  and 
owing  to  the  said  plaintiff  and  then  in  ar- 
rears and  unpaid;  and,  upon  such  account- 
ing, the  said  defendants  were  found  in  ar- 
rears and  indebted  to  the  said  plaintiff  in 
the  further  sum  of  seventy  thousand  dollars 
($70,000),  and,  being  so  found  in  arrear  and 
indebted,  they,  the  said  defendants,  in  con- 
sideration thereof,  undertook  and  then  faith- 
fully promised  the  said  plaintiff  to  pay  to 
it  the  said  sum  of  money  in  this  count  last 
mentioned  when  they,  the  said  defendants, 
should  be  thereunto  afterwards  requested. 

"And  for  this,  also,  that  heretofore,  to 
wlt^  on  a  certain  day,  to  wit,  on  the  11th 
day  of  March,  A  D.  1909,  the  said  defend- 
ant the  Virginia-Lee  Company  with  J.  D. 
Palmerlee  and  C.  K.  Mount  executed  a  cer- 
tain paper  writing,  which  said  paper  writ- 
ing is  in  words  and  figures  as  follows,  to 
wit: 

"This  agreement  made  and  entered  into 
(in  duplicate)  this  the  eleventh  day  of  March, 
1909,  by  and  between  Virginia-Lee  Company, 
Incorporated,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Vir- 
ginia, party  of  the  first  part,  and  J.  D. 
Palmerlee  and  C.  K.  Mount,  of  Norfolk,  Vir- 
ginia, partners  under  the  name  of  Black 
Mountain  Coal  Company,  hereinafter  refer- 
red to  as  party  of  the  second  part,  witness- 
eth: 

"'That  the  parties  to  this  agreement  for 
and  in  consideration  of  the  mutual  cove- 
nants and  agreements  herein  expressed  and 
set  forth,  and  for  other  good  and  valuable 
consideration,  have  respectively  agreed  as 
follows,  to  wit: 

"'First  That  the  party  of  the  first  part 
agrees  to  deliver,  for  sale,  during  the  con- 
tinuance of  this  agreement,  to  the  party  of 
the  second  part  on  railroad  cars  at  the  mines 
of  the  party  of  the  first  part  all  the  coal 
produced  by  its  said  mines,  located  in  the 
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Black  Mountain  District,  Lee  county,  Vir- 
ginia, after  deducting  the  amount  of  coal 
used  for  domestic  and  steam  purposes'  In  and 
about  Its  own  mines,  and  any  coal  that  the 
said  party  of  the  first  part  may  desire  to  use 
In  making  coke  at  its  said  mines,  and  after 
deducting  any  coal  excepted  In  clause  12  of 
this  agreement 

"'Second.  The  party  of  the  second  part 
agrees  to  accept  all  the  coal  delivered  to  it 
by  the  party  of  the  first  part  and  to  pay  the 
party  of  the  first  part,  on  the  15th  day  of 
each  month,  the  amount  due  for  the  coal 
delivered  during  the  previous  calendar 
month,  which  amount  shall  be  determined  as 
hereinafter  set  forth,  less  ten  per  cent  of 
the  said  amount,  which  is  to  be  given  to  the 
party  of  the  second  part  for  Its  commission, 
costs  and  expenses  of  selling,  which  are  ac- 
cepted by  It  as  In  full  of  such. 

"  Third.  The  amount  to  be  paid  to  the 
party  of  the  first  part  by  the  party  of  the 
second  part  on  the  15th  day  of  each  month 
to  be  ascertained  as  follows: 

"  'The  party  of  the  second  part  Is  to  aver- 
age the  prices  which  it  has  received  per  ton 
for  each  grade  of  coal  and  from  each  seam 
or  vein  separately,  delivered  to  it  by  the 
party  of  the  first  part  and  all  other  mines 
having  contracts  Identical  with  this  one, 
and  Is  to  pay  the  party  of  the  first  part  the 
net  average  prices  obtained  therefor,  after 
deducting  the  said  ten  per  cent  commission 
above  provided  for. 

"'Fourth.  The  party  of  the  first  part  is 
to  deliver  to  the  party  of  the  second  part 
a  clean  and  merchantable  coal,  free  from 
slate,  bone  or  other  impurities,  and  to  be 
thoroughly  screened  and  prepared  according 
to  sizes  ordered,  and  the  standard  of  grade 
and  Inspection  determined  upon  and  adopted 
by  the  second  party  to  govern.  The  party  of 
the  second  part  agrees  to  establish  an  office 
at  St.  Charles,  Virginia,  for  receiving  and 
shipping  coal  and  to  thoroughly  inspect  said 
coal  prior  to  billing  the  same  and  shall  is- 
sue a  certificate  to  the  party  of  the  first 
part  covering  each  car  received,  setting  forth 
the  grade  and  weight  of  such  car,  and  the 
said  certificate  shall  be  final  in  settlement 
between  the  parties  hereto.  A  competent  in- 
spector shall  be  appointed  by  the  party  of 
the  second  part  who  shall  be  acceptable  to  a 
majority  in  interest  of  the  mining  companies 
entering  into  this  and  similar  agreements; 
such  majority  to  be  determined  in  accordance 
with  section  nine  hereof,  and  said  inspector 
may  be  discharged  at  any  time  for  cause, 
either  by  the  party  of  the  second  part  or  by 
a  majority  in  the  interest  of  said  mining 
companies,  as  aforesaid.  One-half  the  salary 
of  the  said  Inspector  shall  be  paid  by  the 
party  of  the  second  part  and  the  other  half 
shall  be  paid  by  the  said  mining  companies. 
The  proportion  to  be  paid  by  each  company 
is  to  be  determined  as  aforesaid,  in  accord- 
ance with  section  nine  thereof.    The  whole 


salary  to  be  paid  by  the  said  party  of  the 
second  part  and  each  company's  proportion 
of  said  one-half  to  be  deducted  upon  each 
monthly  settlement 

"'Fifth.  In  determining  the  rights  and 
dues  of  the  parties  to  this  agreement  the 
weights  as  returned  by  the  initial  railroads 
are  to  be  accepted  as  final,  by  both  parties 
hereto,  and  a  ton  as  used  herein  Is  to  be  con- 
strued to  mean  2,000  lbs. 

"'Sixth.  The  party  of  the  second  part 
shall  endeavor,  at  all  times,  to  secure  a  suffi- 
cient car  supply,  but  in  the  event  of  a  car 
shortage,  the  available  supply  shall  be  prorat- 
ed among  the  several  mines  having  identical 
contracts  herewith  with  the  party  of  the 
second  part  on  a  basis  of  their  respective 
capacities,  which  capacities  are  to  be  de- 
termined as  hereinafter  set  forth,  in  clause 
nine. 

"'Seventh.  The  party  of  the  first  part 
agrees  to  meet,  from  time  to  time,  at  the 
request  of  the  party  of  the  second  part  or 
any  of  the  other  mining  companies  entering 
into  a  similar  contract  with  this  one,  with 
representatives  of  such  other  mining  com- 
panies in  the  Black  Mountain  field,  for  the 
purpose  of  determining  minimum  prices  at 
which  coal  may  be  sold  for  any  stated  period, 
and  said  party  of  the  first  part  agrees  to  ac- 
cept the  prices  so  fixed  by  majority  vote. 
The  value  of  the  vote  of  each  representative 
to  bear  the  same  proportion  to  the  total  vote 
cast,  that  the  capacity  of  such  representa- 
tive's mines  bears  to  the  total  capacity  of  all 
the  mines  so  represented. 

"  'Eighth.  At  any  time  when  market  con- 
ditions necessitate  curtailing  output  in  order 
to  dispose  of  the  coal  mined,  party  of  the 
first  part  agrees  to  curtail  the  output  of  its 
mines  as  may  be  necessary  and  in  like  pro- 
portion with  all  other  mines  under  similar 
contracts  herewith,  with  the  party  of  the 
second  part  on  a  basis  of  their  respective 
capacities. 

"  'In  the  event  the  party  of  the  second  part 
shall  fall  to  procure  orders  for  all  the  coal 
the  party  of  the  first  part  can  produce,  then 
the  party  of  the  first  part  shall,  after  ten 
days'  written  notice  to  the  party  of  the  sec- 
ond part  and  to  the  other  mining  companies 
entering  into  agreements  similar  to  this,  have 
the  right  to  sell  its  surplus  output  but  not 
at  less  than  the  minimum  price  established, 
and  It  shall  not  book  orders  for  a  period  ex- 
ceeding thirty  days  ahead,  except  to  railway 
companies  operating  in  the  Black  Mountain 
field,  and  to  such  companies  orders  shall 
not  be  booked  for  a  period  exceeding  six 
months  ahead. 

"  'Ninth.  The  capacity  of  the  mines  of  the 
party  of  the  first  part  along  with  the  capaci- 
ties of  the  other  mines  entering  into  agree- 
ments similar  to  this  shall  be  determined  as 
required  by  law  by  the  railroads  entering  the 
Black  Mountain  field  in  conjunction  with  the 
operators  of  the  said  mines,  and  the  said 
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party  of  the  second  part  shall  be  governed  by 
the  capacities  as  thus  fixed,  but  if  any  differ- 
ence arises  among  the  said  operators  as  to 
the  capacity  of  any  mine,  the  party  aggriev- 
ed shall  give  ten  days'  notice  in  writing  to 
the  other  operators  entering  into  such  agree- 
ments and  the  question  of  capacity  shall 
thereupon  be  submitted  to  arbitrators.  The 
local  division  superintendent  of  the  Louis- 
ville &  Nashville  Railroad  and  the  local  di- 
vision superintendent  of  the  Virginia  & 
Southwestern  Railway  for  the  time  being,  or 
of  the  successors  of  the  said  railroads  shall 
be,  and  they  are  hereby  constituted,  perma- 
nent arbitrators  for  the  said  parties,  and 
these  two  shall  select  a  third  arbitrator,  and 
the  decision  of  any  two  of  the  board  so  con- 
stituted shall  be  final  and  binding  on  all 
parties. 

"'Tenth.  The  party  of  the  second  part 
shall  advertise  and  sell  the  said  coal  under 
a  suitable  trade-name,  to  be  copyrighted,  if 
possible,  in  order  to  establish  for  it  an  iden- 
tity with  the  trade,  but  seam  No.  5,  now  be- 
ing mined  in  the  said  field  shall  be  copyright- 
ed and  sold  under  a  separate  trade-name, 
and  if  hereinafter  other  seams  in  the  said 
field  are  mined  and  sold  under  this  agree- 
ment such  other  trade-name  or  trade-names 
as  may  be  deemed  best  may  be  adopted  for 
the  same.  Party  of  the  second  part  shall 
seek  to  market  said  coal,  where  by  reason 
of  its  recognized  special  qualities  and  high 
efficiency  the  best  prices  can  be  obtained, 
and  shall  at  all  times  use  its  best  efforts  to 
sell  the  complete  output  of  the  party  of  the 
first  part  at  the  best  prices  obtainable  there- 
for. 

"'Eleventh.  The  party  of  the  second  part 
guarantees  to  the  party  of  the  first  part  the 
payment  in  full  for  all  coal  that  is  delivered 
to  it  under  the  terms  of  this  agreement,  and 
if  full  settlement  is  not  made  by  the  party 
of  the  second  part  at  any  time  within  thirty 
days  after  the  same  shall  be  due,  in  accord- 
ance with  the  terms  of  this  agreement,  the 
party  of  the  first  part  may,  at  its  option, 
cancel  the  same. 

"  Twelfth.  Notwithstanding  anything  here- 
in contained,  all  contracts  of  the  party  of 
the  first  part,  for  the  sale  of  coal,  which  are 
now  in  force,  shall  be  reserved  from  the 
operation  of  this  agreement,  but  upon  the  ex- 
ecution hereof  said  party  of  the  first  part  is 
to  deliver  to  the  party  of  the  second  part, 
copies  of  such  contracts,  and  after  the  same 
have  expired,  no  renewals  thereof  are  to  be 
made  except  by  the  party  of  the  second  part 
And  further,  the  party  of  the  first  part  is 
to  hare  the  privilege,  for  a  period  not  ex- 
ceeding one  year  from  and  after  date  thereof, 
of  selling  free  from  the  terms  of  this  agree- 
ment to  the  Louisville  ft  Nashville  and  Vir- 
ginia &  Southwestern  Railroad  Companies, 
coal  for  their  engines,  and,  if  at  any  time 
during  the  said  year  the  party  of  the  second 
part  can  market  the  grade  of  coal  so  sold 


to  the  Louisville  &  Nashville  and  Virginia 
&  Southwestern  Railroad  Companies  at  a 
price  to  net  the  party  of  the  first  part  as 
much  as  the  amount  received  from  said 
Louisville  &  Nashville  and  Virginia  &  South- 
western Railroad  Companies,  then  the  party 
of  the  second  part  is  to  have  the  privilege 
of  selling  the  same,  if  allowed  so  to  do,  by 
the  contract  with  said  Louisville  &  Nashville 
and  Virginia  &  Southwestern  Railroad  Com- 
panies. 

•*  Thirteenth.  It  is  further  agreed  that 
neither  the  party  of  the  first  part  as  a  cor- 
poration nor  any  officer  thereof  or  stockhold- 
er therein  shall  directly  or  indirectly  own 
or  be  interested  in  the  stock  or  the  manage- 
ment of  the  party  of  the  second  part 

"  'Fourteenth.  Party  of  the  first  part  shall 
have  the  right  at  any  time  to  examine  the 
books  of  the  party  of  the  second  part  in  or- 
der to  satisfy  itself  that  the  amounts  re- 
ceived by  it  for  coal  delivered  to  the  party 
of  the  second  part  are  the  proper  amounts. 

"  'Fifteenth.  In  case  any  dispute  shall  arise 
between  the  parties  hereto  otherwise  than 
is  provided  for  in  clause  9  hereof,  it  is  mu- 
tually agreed  that  such  dispute  shall  be  ad- 
justed by  arbitration,  each  party  hereto 
choosing  one  disinterested  arbitrator,  and 
the  two  so,  chosen  to  select  the  third,  and 
the  award  of  any  two  of  said  arbitrators 
shall  be  final  and  binding  upon  both  parties 
hereto. 

"  'Sixteenth.  This  agreement  shall  continue 
in  full  force  for  a  period  of  three  years  from 
and  after  the  first  day  of  April,  1909,  and 
shall  continue  beyond  said  period  subject  to 
the  right  of  either  party  hereto  to  terminate 
same  upon  sixty  days  written  notice  to  the 
other. 

"  'Seventeenth;  It  is  understood  that  agree- 
ments Identical  with  this,  except  as  to  names 
or  parties,  will  be  executed  and  delivered 
simultaneously  with  the  execution  and  de- 
livery of  this  agreement  with  other  mining 
companies  operating  in  the  Black  Moun- 
tain field  of  Lee  county,  Virginia,  and  this 
agreement  is  to  be  construed  as  though  all 
of  the  parties  to  said  agreements  had  exe- 
cuted one  and  the  same  agreement 

'"In  testimony  whereof,  the  parties  here- 
to have  caused  these  presents  to  be  signed 
by  their  respective  presidents  and  their  cor- 
porate seals  to  be  hereunto  affixed  duly  at- 
tested by  their  respective  secretaries,  this 
the  day  and  year  first  above  written.  [Sign- 
ed] Virginia-Lee  Company,  Incorporated,  by 
J.  M.  Barr.    J.  D.  Palmerlee.    C.  K.  Mount* 

"And  the  said  Bondurant  Coal  &  Coke 
Company  and  the  said  J.  D.  Palmerlee  and 
C.  K.  Mount  on  the  day  and  year  last  afore- 
said executed  a  paper  writing  identical  with 
the  one  herein  above  set  out  except  as  to 
the  name  of  the  party  of  the  first  part 
therein,  and  on  the  day  and  year  last  afore- 
said the  defendant  the  Black  Mountain  Min- 
ing Company  and  the  said  J.  D.  Palmerlee 
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and  C.  K.  Mount  also  executed  a  paper  writ- 
ing identical  with  the  one  herein  above  set 
out,  except  as  to  the  name  of  the  party  of 
the  first  part,  which  said  paper  writings  were 
deposited  in  escrow  until  a  corporation  could 
be  formed  to  take  over  the  rights  and  as- 
sume the  obligations  of  the  said  C.  K.  Mount 
and  the  said  J.  D.  Palmerlee  under  the 
terms  of  the  said  writing  and  the  said  J.  D. 
Palmerlee  and  the  said  C  K.  Mount  then  and 
there  entered  into  a  contract  with  the  said 
defendants  in  words  and  figures  as  follows, 
to  wit: 

"  This  agreement  made  this,  the  11th,  day 
of  March,  1909,  by  and  between  the  Virginia- 
Lee  Company,  Incorporated,  the  Bondurant 
Coal  &  Coke  Company,  Incorporated,  and  the 
Black  Mountain  Mining  Company,  Incorpo- 
rated, all  three  being  Virginia  corporations, 
parties  of  the  first  part,  and  J.  D.  Palmer- 
lee and  C.  K.  Mount,  of  Norfolk,  Virginia, 
parties  of  the  second  part,  witnesseth : 

"'That,  whereas,  each  of  the  respective 
parties  of  the  first  part  have  entered  into 
separate  agreements  with  the  said  Palmer- 
lee and  Mount,  with  reference  to  a  sales 
agency  of  coal  from  the  mines  of  the  first 
parties,  in  the  Pocket,  Lee  county,  Virginia, 
which  agreements  are  identical,  except  as  to 
names,  and  all  bear  date  thereof,  and  are  to 
be  considered  as  a  part  of  this  agreement  as 
fully  as  if  each  one  thereof  were  spread  at 
length  herein,  and 

44  *  Whereas,  the  said  agreements  are  the 
result  of  negotiations  extending  over  several 
months  last  past,  in  which  it  was  contemplat- 
ed that  the  said  Palmerlee  and  Mount  should 
organize  a  corporation  as  a  sales  agency,  con- 
trolled by  them,  with  sufficient  financial 
strength  to  satisfy  the  respective  parties  of 
the  first  part  herein,  but  owing  to  the  con- 
tinued financial  depression  they  have  been 
unable  to  do  so,  and 

44  'Whereas,  it  is  thought  to  be  for  the  in- 
terest of  all  parties  herein  to  vary  the  terms 
of  the  said  Identical  agreements  as  is  set  forth 
herein,  but  not  in  other  respects, 

'"Now,  therefore  it  is  agreed: 

M  '(1)  That  the  parties  of  the  second  part 
herein  will  until  the  first  day  of  August, 
1909,  prosecute  the  business  of  selling  the 
coal  of  the  mines  of  the  first  parties  in  ac- 
cordance with  the  terms  and  conditions  of 
the  aforesaid  Identical  agreements,  and  the 
parties  of  the  first  part  hereby  agree  to  al- 
low them  to  do  so,  and  said  identical  agree- 
ments shall  be  in  full  force  and  effect  be- 
tween the  parties  hereto,  except  as  modified 
by  this  agreement. 

M'(2)  The  sales  made  by  the  second  par- 
ties for  the  first  parties  during  said  period 
shall  be  for  and  on  account  of  the  said 
first  parties  collectively,  and  all  remittances 
shall  be  made  direct  by  customers  to  a  trus- 
tee, to  be  named  by  the  first  parties,  whose 
duty  it  shall  be  to  collect  same  and  pay  to 
each  of  the  first  parties  its  proportion  as 


arrived  at  under  the  said  identical  agree- 
ments and  to  the  second  parties  their  com- 
missions each  month.  The  second  parties  are 
to  use  all  proper  care  in  making  good  orders, 
but  losses,  if  any,  are  to  be  borne  by  the 
first  parties  ratably,  under  the  aforesaid 
agreements: 

'"(3)  The  second  parties  during  the  said 
period  shall  use  the  partnership  name  of  the 
Black  Mountain  Coal  Company,  and  shall 
have  checks,  made  payable  to  W.  T.  Good- 
loe,  treasurer  of  said  company,  who  is  hereby 
designated  as  trustee  for  the  first  parties 
for  the  purpose  set  out  in  the  last  foregoing 
paragraph. 

"  '(4)  The  aforesaid  agreements,  after  being 
properly  executed  by  all  the  parties  are  to  be 
delivered,  in  duplicate,  to  R.  T.  Irvine,  attor- 
ney at  law,  Big  Stone  Gap,  Virginia,  and  by 
him  held  during  the  period  covered  by  this 
supplemental  agreement,  and  for  the  pur- 
poses thereof,  and  if  on  or  before  the  first 
day  of  August  the  parties  of  the  second  part 
shall  organize  a  corporation  with  sufficient 
capital  and  resources  to  satisfy  the  parties 
of  the  first  part,  then  the  parties  of  the  sec- 
ond part  shall  have  the  right  to  assign  the 
said  agreements  to  the  said  corporation  and 
be  relieved  of  any  further  liabilities  there- 
under  upon  the  said  corporation's  assuming 
all  the  obligations  and  duties  of  the  said 
identical  agreements,  and  thereupon  the  said 
Irvine  shall  deliver  the  said  agreements  to 
the  respective  parties  entitled,  and  after  the 
said  date  the  original  agreements  shall  be  in 
full  force  and  effect,  the  same  as  if  executed 
and  delivered  on  this  date  but  if  by  the  first 
day  of  August,  1909,  the  parties  of  the  sec- 
ond part  shall  not  have  succeeded  in  organis- 
ing a  corporation  satisfactory  to  the  first 
parties,  as  aforesaid,  then  this  agreement 
shall  terminate,  and  the  aforesaid  identical 
agreements  shall  not  be  delivered  but  shall 
be  void.  Collections  and  settlements,  how- 
ever, shall  continue  after  the  first  day  of 
August,  covering  sales  made  prior  thereto, 
until  the  whole  of  such  business  shall  be 
wound  up,  in  accordance  with  the  terms 
hereof;  and  the  parties  of  the  first  part  may, 
at  any  time,  name  a  new  trustee  in  the  place 
of  the  said  Goodloe. 

"'Witness  the  following  signatures,  this 
the  day  and  year  first  above  written.  [Signed] 
Virginia-Lee  Company,  Incorporated,  by  W. 
G.  Wigton,  Manager.  Bondurant  Coal  & 
Coke  Company,  Incorporated,  by  C.  W.  Bon- 
durant Black  Mountain  Mining  Company, 
Incorporated,  by  R.  T.  Irvine.  J.  D.  Palmer- 
lee.   C.  K.  Mount* 

"And  subsequently  on  a  certain  day,  to  wit, 
on  the  26th  day  of  August,  A.  D.  1909,  the 
said  J.  D.  Palmerlee  and  the  said  C.  K. 
Mount,  by  and  with  the  consent  of  the  said 
defendants  and  each  of  them,  assigned  to  the 
above-named  plaintiff  all  of  their  rights  and 
Interests  under  said  paper  writings  and  un- 
der certain  contracts  that  had  been  entered 
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Into  with  the  defendants  and  others  for  the 
sale  of  coal,  all  of  which  contracts  had  been 
made  in  pursuance  of  the  said  agreements, 
and  the  said  defendants  and  each  of  them 
caused  the  said  paper  writings  to  be  deliver- 
ed to  this  plaintiff  and  the  said  defendants 
jointly  and  severally  then  and  there  contract- 
ed and  agreed  with  the  plaintiff  according 
to  the  terms  of  the  said  paper  writings  above 
set  out,  this  plaintiff  then  and  there  taking 
over  all  the  rights  and  advantages  and  as- 
suming all  the  obligations  of  the  said  C.  K. 
Mount  and  the  said  J.  D.  Palmerlee,  as  set 
out  in  the  said  paper  writings  and  the  said 
contracts,  and  the  said  defendants,  jointly 
and  severally  agreeing  thereto,  became  and 
were  jointly  and  severally  bound  to  this 
plaintiff  by  the  terms  of  the  said  paper  writ- 
ings, in  consideration  of  the  mutual  promises 
and  agreements  in  the  said  paper  writings 
contained,  as  fully  and  effectually  as  though 
the  said  paper  writings  had  been  then  and 
there  executed  with  this  plaintiff,  naming 
this  plaintiff,  instead  of  the  said  C.  K. 
Mount  and  J.  D.  Palmerlee,  as  the  party  of 
the  second  part 

"And,  in  pursuance  of  its  duty  under  the 
terms  and  provisions  of  said  contract  with 
the  said  defendants,  this  plaintiff  proceeded, 
with  the  utmost  diligence,  to  carry  out  and 
perform  all  and  singular  the  covenants  and 
agreements  in  said  contract  mentioned  to  be 
performed  and  carried  out  by  this  plaintiff 
until  this  plaintiff  was  prevented  from  so  do- 
ing by  the  defendants  wrongfully  and  illegal- 
ly refusing  to  carry  out  their  part  of  the 
said  contract  by  neglecting  and  refusing  to 
fill  orders  for  coal  sent  by  the  plaintiff  to 
said  defendants,  by  selling  their  coal  to  other 
parties,  and  refusing  to  account  for  the  com- 
missions due  on  the  same  to  the  plaintiff,  by 
selling  their  coal  to  other  parties  at  prices 
lower  than  the  prices  given  to  this  plaintiff, 
by  selling  their  coal  to  other  parties  under 
the  pretense  that  it  was  sold,  under  the 
terms  of  •  *  *  the  said  contract,  to  the 
railroad  companies  named  therein,  by  fixing 
a  minimum  price  for  this  plaintiff  which  was 
-above  the  market  price,  by  refusing  to  fix  a 
minimum  price  in  accordance  with  the  then 
-existing  market  conditions,  by  not  preparing 
the  said  coal,  as  the  contract  required,  In  ac- 
-cordance  with  the  orders  sent  in,  by  deliver- 
ing unmerchantable  coal,  by  unreasonable  de- 
lays in  shipment,  and  by  failing  and  refusing 
to  fix  properly  the  various  percentages  of  the 
•different  grades  of  coal  making  up  the  out- 
put of  the  mines  of  the  defendants  and  final- 
ly by  repudiating  the  said  contract  and  re- 
fusing to  fill  any  orders  for  coal  sent  to  the 
said  defendants  by  this  plaintiff. 

"And,  in  pursuance  of  its  duty  to  carry  out 
the  said  terms  of  said  contract  to  be  per- 
formed by  this  plaintiff,  the  said  plaintiff  ex- 
pended large  sums  of  money  In  renting, 
equipping,  and  maintaining  its  offices,  in  or- 
ganizing its  corps  of  employes,  and  in  keep- 


ing its  salesmen  traveling  and  soliciting  or- 
ders for  the  coal  produced  and  to  be  produc- 
ed by  the  defendants,  and  by  such  expendi- 
tures and  the  efforts  of  its  expert  salesmen 
this  plaintiff  succeeded  in  building  up  an 
ever  increasing  business,  and  had  built  up  a 
large  and  lucrative  business,  and  was  able  to 
find  sale  for  the  output  of  the  mines  of  the 
said  defendants,  as  required  by  the  said  con- 
tract, and  could  have  so  done  during  the 
contract  period,  when  the  said  defendants 
and  each  of  them,  on  or  about  the  29th  day 
of  November,  A.  D.  1009,  unmindful  of  their 
promises  and  the  agreements  in  the  said  con- 
tract contained  and  to  be  performed  by  them, 
but  contriving  and  craftily  intending  to  de- 
ceive and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  or  would  not,  when  so  re- 
quested by  this  plaintiff,  fill  the  orders  for 
coal  sent  to  them  by  and  through  this  plain- 
tiff, utterly  repudiating  said  contract  and  re- 
fusing to  fill  any  orders  for  coal  sent  them 
by  this  plaintiff  and  refused  to  pay  to  this 
plaintiff  commissions  on  coal  which  had  been 
sold,  but  which  the  defendants  had  neglected' 
to  ship  after  the  orders  therefor  had  been 
sent  in  to  them  by  this  plaintiff,  and  refus- 
ing to  allow  proper  rebates  upon  unmer- 
chantable and  improperly  prepared  coal 
which  had  been  shipped  by  the  said  defend- 
ants and  by  repudiating  said  contracts,  pre- 
vented and  prohibited  this  plaintiff  from 
making  the  commissions  provided  by  the 
terms  of  the  said  contract  .for  the  sale  of  the 
output  of  the  said  mines  from  the  time  of 
such'  repudiation  up  to  the.  end  of  the  period 
during  which  the  plaintiff  should,  under  the 
terms  of  the  said  contract,  have  had  the 
right  to  sell  the  coal  of  the  said  defendants, 
as  provided  by  the  terms  of  the  said  con- 
tract Wherefore,  the  said  plaintiff  says 
that  it  has  sustained  damages  by  reasons  of 
the  said  divers  breaches  of  the  said  several 
promises  and  undertakings  in  the  said  con- 
tract to  be  performed  by  the  said  defend- 
ants, to  the  amount  of  seventy  thousand  dol- 
lars ($70,000),  and  therefore  it  brings  its 
suit" 

Williams  &  Tunstall  and  Frick  &  Wil- 
liams, for  plaintiff  in  error.  Irvine  &  Mor- 
tlson,  for  defendants  in  error. 

KEITH,  P.  The  Virginia  Black  Moun- 
tain Coal  Company  brought  an  action  of  as- 
sumpsit against  the  Virginia-Lee  Company, 
the  Bondurant  Coal  &  Coke  Company,  and 
the  Black  Mountain  Mining  Company  to  re- 
cover damages  for  a  breach  of  contract  The 
Virginia-Lee  Company  appeared  and  pleaded 
the  general  issue.  The  other  defendants  ap- 
peared and  filed  pleas  in  abatement,  in  each 
of  which  it  is  averred  that  the  supposed 
cause  of  action  arose  upon  a  several  and 
not  upon  a  joint  agreement  The  question 
was  submitted  to  the  court,  which,  having 
considered  the  questions  of  law  and  fact 
arising  upon  these,  pleas,  was  of  opinion 
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that  the  law  was  with  the  defendants,  sus- 
tained the  pleas  and  abated  the  suit  as  to  the 
Black  Mountain  Mining  Company  and  the 
Bondurant  Goal  &  Coke  Company;  and  there- 
upon the  Virginia  Black  Mountain  Coal  Com- 
pany applied  for  and  obtained  a  writ  of  er- 
ror. 

[1]  At  the  threshold  it  is  to  be  observed 
that  there  were  three  contracts  entered  into 
and  set  forth  in  the  declaration.  In  the 
first  contract  the  Virginia-Lee  Company  is 
named  as  party  of  the  first  part,  in  the  sec- 
ond' the  Black  Mountain  Mining  Company 
is  the  party  of  the  first  part,  and  in  the 
third  the  Bondurant  Coal  &  Coke  Company 
is  the  party  of  the  first  part  In  all  of  them 
the  Virginia  Black  Mountain  Coal  Company 
is  named  as  the  party  of  the  second  part 
There  is  no  single  paper  writing  containing 
the  contract  executed  by  all  the  parties,  but, 
while  the  contracts  are  identical  in  terms, 
they  are  in  form  wholly  separate  and  dis- 
tinct, the  one  from  the  other. 

The  incorporated  companies  named  as 
parties  of  the  first  part  owned  and  operated 
coal  mines  in  one  of  the  coal  fields  of  Wise 
county.  Their  ownership  of  these  mines 
was  wholly  separate  and  distinct  There 
was  no  joint,  no  common,  interest,  and  the 
contracts  seem  to  have  been  entered  into 
merely  for  the  purpose  of  controlling  and 
marketing  the  output  upon  an  equitable 
basis  promotive  of  the  Interests  of  all,  and  to 
prevent  injurious  competition.  There  was 
a  certain  community  of  interest  which  was 
to  be  subserved,  and  to  this  end  the  con- 
tracts were  entered  into  and  a  common  agent 
appointed  to  superintend  their  execution. 
The  contracts  entered  into  were  intended, 
not  only  to  regulate  the  duties  and  obliga- 
tions of  the  parties  as  between  the  agent 
and  the  mining  companies,  but  also  the  duties 
and  obligations  of  the  mining  companies 
inter  se,  so  that  no  advantage  might  be  tak- 
en the  one  of  the  other,  and  their  general 
Interests  promoted  and  subserved. 

The  contracts,  which  as  we  have  said  are 
identical,  consist  of  17  paragraphs  or  sec- 
tions, many  of  which  plainly  contemplate 
Individual  action,  and  are  seemingly  incon- 
sistent with  the  idea  of  joint  obligation. 
In  the  second  paragraph,  for  instance,  it  is 
provided  that  the  party  of  the  second  part 
agrees  to  accept  all  the  coal  delivered  to  it 
by  the  party  of  the  first  part,  and  to  pay 
the  party  of  the  first  part,  on  the  15th  day 
of  each  month,  the  amount  due  for  the  coal 
delivered  during  the  previous  calendar  month. 
Suppose  the  party  of  the  second  part  had 
paid  to  one  of  the  coal  companies  its  share 
of  the  proceeds  of  coal  delivered,  but  had 
not  settled  satisfactorily,  or  had  not  settled 
at  all,  with  one  or  both  of  the  other  com- 
panies. Can  It  be  contended  that  the  three 
companies  must  have  united  in  a  suit  to  com- 
pel a  settlement?  Or,  conversely,  suppose 
one  or  two  of  the  companies  had  delivered 
coal  in  accordance  with  the  contract    Can 


it  be  maintained  that  the  company  which, 
had  settled  in  accordance  with  the  terms  of 
its  contract  would  have  been  suable  and 
compelled  to  make  good  the  delinquency  or 
the  defaulting  company  or  companies? 

The  coal  companies,  under  the  fourth* 
clause,  were  to  deliver  clean  and  merchant- 
able coal,  free  from  slate  or  other  impuri- 
ties, and  suppose  one  of  the  companies,, 
fraudulently  or  negligently  failed  in  the  per- 
formance of  this  duty? 

Take  the  sixth  paragraph,  where  the  party 
of  the  second  part,  the  plaintiff  in  error 
here,  undertakes  to  secure  a  sufficient  car 
supply  and  so  discharges  that  function  as 
to  be  satisfactory  to  one  or  more  of  the- 
companies.  Should  a  suit  for  a  violation 
of  that  duty  be  instituted  by  the  party  which- 
was  satisfied  and  sustained  no  injury  a» 
well  as  by  that  which  had  been  wronged? 

Take  the  eleventh  paragraph,  where  the- 
party  of  the  second  part,  the  plaintiff  in  er- 
ror here,  guarantees  to  the  party  of  the  first 
part  the  payment  in  full  for  all  coal  de- 
livered to  it  under  the  terms  of  this  agree- 
ment and,  if  a  full  settlement  is  not  made 
by  the  party  of  the  second  part  within  30 
days  from  the  time  the  same  is  due,  the 
party  of  the  first  part  may,  at  Its  option* 
cancel  the  agreement  Two  of  the  coal  com- 
panies may  have  been  satisfied;  two  of  then* 
may  have  been  willing  to  condone  the  de- 
fault; but  the  third  would  still  have  the  ar- 
bitrary right  to  cancel  the  contract  if  it  saw 
fit 

[2]  Whether  a  contract  is  joint  or  several 
or  joint  and  several  "depends  upon  the  inten- 
tion of  the  parties,  as  ascertained  from  the 
contract  by  the  ordinary  rules  of  construc- 
tion."   Page  on  Contracts,  f  1132. 

In  section  672  of  Beach  on  Modern  Law 
of  Contracts  it  is  said:  "Whether  the  con- 
tract  is  joint  or  several,  or  joint  and  several, 
is  one  of  Intention.  The  contract  must  be- 
considered  as  a  whole,  and  if,  upon  such 
consideration,  the  intention  of  the  parties- 
becomes  apparent,  it  must  prevail  over  the- 
literal  interpretation  ofi  detached  words, 
phrases,  and  clauses.  A  contract  which  1s- 
plainly  meant  to  be  several  is  not  to  be- 
treated  as  joint  merely  because  several  per- 
sons have  signed  it  on  one  side  or  the  other. 
When  persons  engage  for  the  performance- 
of  distinct  and  several  duties,  mere  words- 
of  plurality,  such  as  'we  bind  ourselves/  will 
not  make  the  contract  joint'* 

In  Shipman  v.  Straitsvllle  Cent  Mining 
Co.,  158  U.  S.  356,  15  Sup.  Ct.  886,  39  L.  Ed. 
1015,  Shipman  was  the  sales  agent  for  the 
coal  of  three  mining  companies.  The  agency 
contract  was  evidenced  by  one  contract  in 
which  all  united,  instead  of  three  separate 
agreements  as  in  the  case  before  us,  between 
the  agent  and  the  principals.  There  were- 
a  number  of  mutual  duties,  similar  to  the 
ones  in  this  case.  Shipman,  the  sales  agent 
committed  a  breach  of  his  contract,  and. 
each  of  the  three  mining  companies  brought 
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separate  actions  against  him  for  damages, 
and  he  raised  the  point  that  it  was  a  joint 
contract,  and  there  could  be  only  one  suit 
in  which  the  three  companies  must  be  joint 
plaintiffs.  Mr.  Justice  Brown  said:  "There 
is  nothing  in  the  contract  indicating  that 
the  three  parties  were  connected  in  any  way, 
except  that  each  was  to  furnish  an  equal 
quantity  of  coal.  They  are  spoken  of  in  the 
contract  as  the  other  three  parties,'  as  if 
it  were  intended  that  each  of  them  should 
stand  for  himself.  If  either  of  them  had 
failed  to  furnish  his  quota  of  coal,  Shipman 
might  have  brought  an  action  against  him; 
but  it  is  clear  that,  if  he  had  sued  them 
jointly  for  such  default,  the  two  others  might 
answer  that  they  had  done  all  that  they 
agreed  to  do,  and  could  not  be  held  liable 
for  the  default  of  the  third.  These  parties 
did  not  agree  to  furnish  any  definite  amount 
of  coal,  but  merely  that  they  would  ship 
the  defendant  the  product  of  their  mines  in 
equal  quantities.  *  *  *  If  Shipman  had 
settled  with  plaintiff  according  to  the  ac- 
count rendered  by  it  in  this  case,  it  seems 
to  us  that  it  could  not  be  seriously  contended 
that  the  other  parties  could  not  sue  him 
for  the  coal  furnished  by  them  without  join- 
ing the  plaintiff." 

In  that  case  the  contract  was  evidenced 
by  one  instrument  of  writing.  Here  there 
are  three  Instruments,  Identical  it  is  true  in 
terms,  in  each  of  which  the  producing  com- 
pany la  described  as  the  party  of  the  first 
part  and  the  sales  agent  as  the  party  of  the 
second  part. 

It  is  true  that  by  paragraph  17  it  is  de- 
clared that  "this  agreement  is  to  be  con- 
strued as  though  all  the  parties  to  said 
agreements  had  executed  one  and  the  same 
agreement,"  but  that  language  is  insufficient 
to  convert  into  a  joint  agreement  what  in 
its  nature  appears  plainly  to  be  a  several 
undertaking.  It  cannot  be  that  language 
of  doubtful  import  would  have  been  employed 
when,  if  such  had  been  the  purpose,  it  could 
have  been  accomplished  by  simply  declaring 
that  the  parties  Intended  to  enter  into  a 
joint  obligation. 

We  are  of  opinion  that  there  is  no  error 
in  the  judgment,  and  it  is  affirmed 
Affirmed. 

<113  Va.  846) 

RIVERSIDE  &  DAN  RIVER  COTTON 
MILLS  GO.  v.  CARTER. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Trial  (I  139*)— Injury  to  Employ*— In- 
structions—Promise  to  Repair.  '; 

In  an  action  for  injury  to  an  employe"  in 
a  dimly  lighted  place  caused  by  unguarded  ma- 
chinery, an  instruction  which  required  the  jury 
to  find  for  plaintiff  if  he  complained  to  the  su- 
perintendent of  the  defective  conditions  and  the 
superintendent  promised  to  remedy  them,  but 
failed  to  do  so  within  a  reasonable  time,  and 
if  plaintiff  continued  at  work  in   reliance  on 


such  promise,  was  erroneous  as  taking  from  the 
jury  the  question  whether  plaintiff  reassumed 
the  risk  by  continuing  the  employment  after 
lapse  of  a  reasonable  time  for  remedying  the 
conditions  complained  of,  where  it  appeared 
that  several  weeks  intervened  between  his  first 
complaint  and  the  accident,  and  that  repeated 
promises  of  the  superintendent  made  in  the 
meantime  had  been  broken. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dfe  H  332,  333,  338-341,  365;    Dec  Dig.  1 

2.  Master  and  Servant  (I  221*)— Defective 
Conditions— Promise  to  Repair— Right  of 
IhcPLOTB  to  Rely  Upon. 

An  employe"  may  for  a  reasonable  time  re- 
ly upon  his  employer's  promise  to  repair  de- 
fects, but,  if  he  remains  in  the  service  after  ex- 
piration of  such  time,  he  assumes  the  risk  aris- 
ing from  the  employer's  failure  to  repair. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  638-647;    Dec  Dig.  f 

3.  Master  and  Servant  (f  238*)— Injury  to 
Machinert  Oiler  —  Contributory  Negli- 
gence. 

An  employe*  cannot  recover  for  injury  re- 
ceived while  oiling  machinery  due  to  a  lack  of 
light  in  the  place,  if  no  restriction  was  placed 
upon  him  as  to  the  time  of  day  when  the  oiling 
should  be  done,  and  if  by  waiting  until  later  in 
the  day  the  light  would  have  been  sufficient  to 
enable  him  to  perform  his  work  with  safety, 
since  ordinary  care  required  him  to  adopt  the 
safer  method. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  681,  743-748;  Dec.  Dig. 
%  ^*>8.  J 

4.  Trial  (J  251*)— Instructions. 

In  an  employe's  personal  injury  action,  an 
instruction  that  the  jury  must  try  the  case 
without  being  influenced  by  sympathy*  and  that 
they  should  disregard  the  relative  financial  con- 
ditions of  the  parties,  as  the  jury  equally  with 
the  court  was  bound  by  oath  to  decide  accord- 
ing to  the  law  and  the  facts,  was  properly  re- 
fused where  punitive  damages  were  not  claimed. 

«rJEdi.Ii°^e-'^Eor  other  cases»  see  Trial.  Cent 
Dig.  §|  587-095 ;   Dec.  Dig.  §251.*] 

5.  Damages  (g{  171.  181*)— Evidence— Rela- 
tive Financial  Condition  of  Parties. 

in  an  employe's  personal  injury  action, 
wherein  punitive  damages  are  not  claimed,  evi- 
dence as  to  the  relative  financial  condition  of 
the  parties  is  inadmissible. 

FEH.    Note.— For   other   cases,    see   Damages. 
171 *'181*1M  4?3'  4?4,  499,  498;   DeC'  Dig'  §^ 

Error  to  Corporation  Court  of  Danville, 
Action   by   Felix   B.   Carter  against   the 
Riverside  &  Dan  River  Cotton  Mills  Com- 
pany.   Judgment  for  plaintiff  and  defendant 
brings  error.    Reversed. 

D.  Lawrence  Groner,  for  plaintiff  In  error. 
Eugene  Withers,  for  defendant  in  error. 

HARRISON,  J.  This  action  was  brought 
by  Felix  B.  Carter  to  recover  of  the  defend- 
ant Cotton  Mills  damages  for  an  injury 
which  he  alleges  resulted  from  the  negli- 
gence of  the  defendant  Carter  was  employ- 
ed In  July  or  August,  1910,  by  the  Cotton 
Mills  as  a  watchman;  one  of  his  duties, 
as  claimed  by  him,  being  to  oil  every  morn- 
ing a  pump  machine  situated  in  the  base- 
ment of  the  mill.    The  vats  where  the  oil 


•For  other  cases  see  same  topic  and  section  NUMBER  is  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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had  to  be  poured  were  low  so  that  he  had 
to  stoop  to  reach  them,  and  were  located 
within  3%  inches  of  certain  small  uncovered 
cogwheels  and  gearing.  The  evidence  tends 
to  show  that  the  room  was  not  sufficiently 
lighted  to  enable  one  to  discharge  the  duty 
of  oiling  the  machine  without  danger,  hav- 
ing to  stoop  very  low  by  the  open  cogwheels 
to  see  if  the  vat  was  full.  About  a  week 
after  beginning  to  oil  this  machine.  Garter 
complained  to  the  foreman  of  the  mill  that 
there  was  no  hood  covering  the  cogwheels, 
and  asked  him  to  have  one  put  on,  which  the 
foreman  promised  to  do  as  soon  as  possible. 
About  10  days  later,  the  foreman  having 
failed  to  cover  the  cogwheels,  Carter  again 
requested  that  it  be  done,  and  also  asked 
for  more  light  as  oiling  the  machine  was 
dangerous  in  a  dark  room.  More  than  two 
weeks  later,  nothing  having  been  done,  Car- 
ter again  requested  that  the  additional 
light  be  furnished  and  a  hood  put  over  the 
cogwheels,  and  the  foreman  promised  to  at- 
tend to  it  Some  three  or  four  weeks  later 
a  fourth  request  was  made  for  these  repairs 
and  the  promise  to  make  them  was  repeat- 
ed by  the  foreman.  Several  weeks  after  the 
last-mentioned  request  was  made,  while 
in  the  act  of  oiling  the  machine,  the  sleeve 
of  Carter's  coat  was  caught  in  the  uncovered 
cogwheels,  and  his  right  arm  was  lacerated 
and  torn. 

There  was  a  verdict  and  judgment  in  fa- 
vor of  the  plaintiff  which  this  writ  of  error 
brings  under  review. 

The  demurrer  to  the  declaration  was  prop- 
erly overruled.  The  objection  to  this  action 
of  the  court  was  practically  abandoned  in 
the  petition,  and  was  not  pressed  in  the  oral 
argument. 

[1,2]  Over  the  protest  of  the  defendant 
company,  the  court  gave,  at  the  request  of 
the  plaintiff,  instruction  No.  2  which  tells 
the  jury  that  if  they  believe  from  the  evi- 
dence that  the  machine  which  caused  the 
Injury  was  defective,  and  that  the  plaintiff 
complained  of  its  defective  condition,  and  of 
the  lack  of  light  in  the  room  in  which  the 
machine  was  placed,  to  the  superintendent 
of  the  mills,  that  the  superintendent  promis- 
ed to  have  such  defects  remedied,  and  lights 
placed  in  said  room,  that  the  superintendent 
failed  to  remedy  such  defects  and  to  place 
lights  In  the  room  within  a  reasonable  time, 
but  that  the  plaintiff,  relying  on  the  promise 
to  repair  and  furnish  lights,  proceeded  to 
oil  the  machine,  and  in  consequence  there- 
of the  injuries  complained  of  were  inflicted 
upon  the  plaintiff,  then  the  jury  must  find 
for  the  plaintiff,  etc. 

The  objection  to  this  instruction  is  that 
there  is  no  limitation  upon  the  time  in  which 
the  servant  can  recover  if  the  master  falls 
to  remedy  the  trouble  within  a  reasonable 
time.  The  question  whether  or  not  the 
plaintiff  remained  in  the  employ  of  the  mills 
beyond  that  period  of  time  within  which  he 
might   reasonably   have   expected   the   de- 


fects to  be  remedied  was  not  submitted  to 
the  jury. 

Assuming  the  complaint  and  the  promise,, 
the  instruction  merely  required  the  jury 
to  ascertain  whether  the  repairs  had  been 
made  in  a  reasonable  time  after  the  promise 
to  make  them  had  been  made,  leaving  out 
of  view  the  duty  of  the  jury  to  consider  and 
determine,  from  the  evidence,  whether  or 
not  the  plaintiff  had  waived  his  objections- 
and  assumed  the  risk  of  remaining  in  the 
service  after  the  defendant  had  failed  to- 
remedy  the  defects  complained  of  in  a  rea- 
sonable time.  The  instruction  told  the 
Jury,  in  effect,  that,  no  matter  how  long  the 
plaintiff  remained  in  the  service  after  the 
defendant  had  failed  to  make  the  repairs, 
he  might  recover.  In  other  words,  if  the 
promised  repairs  were  not  made  in  a  reason- 
able time,  that  the  plaintiff  could  thereafter 
remain  in  the  defendant's  service  indefinite- 
ly, confronting  constantly  the  danger  of 
which  he  had  complained,  and  hold  his  em* 
ployer  responsible  for  the  resulting  injury. 

This  position  cannot  be  sustained  either 
upon  reason  or  authority.  A  servant  may 
rely  upon  the  promise  of  the  master  to  re- 
pair defects  for  a  reasonable  time,  but,  if 
he  remains  in  the  service  after  the  expira- 
tion of  a  reasonable  time  for  remedying  the 
defects,  he  is  thereby  deemed  to  have  waived 
his  objection  and  assumed  the  risk.  The 
question  for  the  jury  to  determine  is  not 
so  much  whether  the  repairs  were  made 
within  a  reasonable  time  as  it  is  whether 
the  time  which  elapsed  between  the  promise 
to  repair  and  the  injury  was  sufficient  to 
put  the  plaintiff  upon  notice  that  the  de- 
fendant did  not  intend  to  make  the  repairs, 
thereby  shifting  again  to  the  plaintiff  the 
risk  which  the  master  assumed  when  he 
made  the  promise. 

That  the  failure  of  the  master  to  make 
the  repairs  within  a  reasonable  time  makes 
him  liable,  no  matter  what  period  may  have 
elapsed  before  the  Injury,  is  a  wholly  un- 
tenable proposition. 

So  far  as  advised,  this  precise  question, 
has  not  been  directly  passed  upon  by  this- 
court  In  the  case,  however,  of  Wheel  Co. 
v.  Chalkley,  98  Va.  62-68,  34  S.  B.  976,  978^ 
the  court  says:  "Where  the  master  prom- 
ises, or  gives  the  servant  reasonable  ground 
to  infer  or  believe,  that  the  defect  will  be 
repaired,  the  servant  does  not  assume  the 
risk  of  an  injury  caused  thereby  within  such 
period  of  time  after  the  promise  or  assur- 
ance as  would  be  reasonably  allowed  for  its- 
performance."  The  inference  from  this  lan- 
guage is  clear  that,  if  the  servant  does  re* 
main  in  the  service  after  the  expiration  of 
a  reasonable  time  for  the  master  to  fulfill 
his  promise  and  make  the  repairs,  he  there- 
by again  assumes  the  risk  which  bad  shifted 
to  the  master  by  reason  of  his  promise. 

In  1  Labatt  on  Master  &  Servant,  |  425, 
it  is  said:  The  only  rational  view  seems  to 
be  that,  as  soon  as  the  period  contemplated 
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for  the  removal  of  the  dangerous  conditions 
terminated,  the  serrant'8  position  is  pre- 
cisely what  it  would  have  been  If  no  promise 
had  been  given ;  that  is  to  say,  he  reassumes 
the  risk." 

In  Wharton  on  Negligence,  |  221,  the  rale 
is  laid  down  as  follows:  "The  only  ground 
on  which  this  exception  can  be  Justified  is 
that  in  the  ordinary  course  of  events  the 
-employe^  supposing  the  employer  would  right 
•matters,  would  remain  in  the  employer's 
service;  and  that  it  would  be  reasonable  to 
•expect  such  continuance.  But  this  reasoning 
•does  not  apply  to  cases  where  the  employe 
sees  that  the  defect  has  not  been  remedied, 
and  yet  continues  to  expose  himself  to  it 
In  such  case,  on  the  principles  heretofore 
announced,  the  employer's  liability  In  this 
form  of  action  ceases.  He  may  be  liable  for 
breach  of  promise;  but  the  casual  connec- 
tion between  his  negligence  and  the  injury 
4s  broken  by  the  intermediate  voluntary  as- 
sumption of  the  risk  by  the  employe." 

In  Bailey's  Master's  Liability,  p.  206,  it 
Is  said:  "If  repair  is  not  made  within  a 
reasonable  time  after  the  promise,  the  servant 
will  be  deemed  to  have  waived  his  objec- 
tions and  assumed  the  risk."  See,  also,  same 
■author,  pages  208-215. 

The  statement  of  the  law  by  these  text- 
writers  Is  abundantly  supported  by  numer- 
ous courts  of  high  authority.  Eureka  v. 
Bass,  81  Ala.  200,  8  South.  216,  60  Am. 
Rep.  152;  Stephenson  v.  Duncan,  73  Wis. 
404,  41  N.  W.  337,  9  Am.  St  Rep.  806; 
•Corcoran  v.  Milwaukee  Gas  Co.,  81  Wis.  191, 
51  N.  W.  328;  Illinois  Steel  Co.  v.  Mann, 
170  111.  200,  48  N.  B.  417,  40  L.  R.  A.  781, 
-62  Am.  St  Rep.  370;  City  of  Houston  v. 
Owen  (Tex.)  67  S.  W.  788;  Kazmir  Andrec- 
sik  v.  New  Jersey  Tube  Co.,  73  N.  J.  Law, 
664,  63  Atl.  719,  4  L.  R.  A.  (N.  S.)  913,  9 
Ann.  Cas.  1006;  Albrecht  v.  Chicago  &  N.  W. 
B.  Co.,  108  Wis.  530,  84  N.  W.  882,  53  L.  R. 
A.  653 ;  Counsell  v.  Hall,  145  Mass.  468,  14 
:N.  E.  530. 

In  several  of  these  cases  the  promise  was 
made*  to  repair  at  a  fixed  time,  and  in  the 
others  it  was  to  repair,  without  any  time  be- 
ing specified  for  the  performance  of  the 
-promise.  Taken  as  a  whole,  the  cases  estab- 
lish the  doctrine  that,  where  the  time  is 
Hxed  for  making  the  repairs,  the  employe 
Is  entitled  to  continue  to  operate  the  defect- 
ive machine  at  the  master's  risk  until  such 
time  has  elapsed;  and,  if  the  promise  to 
repair  Is,  as  in  the  case  at  bar,  indefinite  as 
to  time  of  performance,  the  employe  can  con- 
tinue to  operate  the  defective  machine  at 
the  master's  risk  only  for  such  reasonable 
period  as  would  be  sufficient  to  enable  the 
master  to  make  the  promised  repairs;  but 
if,  after  the  time  mentioned  In  either  case, 
the  master  has  not  made  good  his  word  and 
made  the  repairs,  and  the  employe  still  con- 
tinues to  operate  the  machine  the  risk  shifts 
from  the  master,  and  is  again  assumed  by 


the  employe  as  part  of  his  contract  of  em- 
ployment 

In  the  light  of  the  authorities  cited,  it 
is  clear  that  the  Instruction  under  consider- 
ation was  erroneous,  in  that  it  took  from 
the  Jury  the  determination  of  the  question 
whether  the  plaintiff  had  reassumed  the 
risk  by  continuing  the  employment  after 
the  lapse  of  a  reasonable  time  for  repairing 
the  defects  complained  of. 

[3]  With  respect  to  Instruction  No.  6, 
which  was  asked  for  by  the  defendant  and 
refused,  it  is  sufficient  to  say  that  if  upon 
another  trial  the  evidence  tends  to  show 
that  it  was  the  duty  of  the  plaintiff  to  oil 
the  machine  and  no  "restriction  was  placed 
upon  him  as  to  the  time  of  the  day  when 
the  oiling  should  be  done,  and  further  tends 
to  show  that  on  account  of  the  darkness 
he  could  not  oil  the  machine  with  safety 
in  the  morning,  but  that  by  waiting  until 
later  in  the  day  the  light  would  be  suffi- 
cient to  enable  him  to  oil  it  with  safety, 
then  the  defendant  would  be  entitled  to  an 
instruction  that  it  was  the  duty  of  the 
plaintiff,  In  the  exercise  of  ordinary  care, 
to  adopt  the  safe  method;  and  that,  if  his 
injury  resulted  from  his  failure  to  oil  the 
machine  at  the  time  of  day  when  he  could 
do  so  with  safety,  he  could  not  recover. 
N.  &  W.  R.  Co.  v.  Mann,  99  Va.  180,  87  S. 
B.  849. 

[4]  Instruction  No.  7,  asked  for  by  the 
defendant,  was  properly  refused.  This  In- 
struction told  the  jury  that  it  was  their 
duty  to  try  the  case  without  being  influenced 
by  sympathy  and  that  they  should  disregard 
all  question  of  the  relative  financial  condi- 
tion of  the  plaintiff  and  the  defendant,  as 
the  jury,  equally  with  the  court,  is  under 
the  solemn  obligation  of  an  oath  to  decide 
according  to  the  law  and  the  facts. 

[5]  This  is  not  a  case  which  calls  for 
punitive  damages,  but  involves  alone  the 
question  of  liability  for  negligence.  If  there- 
fore evidence  had  been  offered,  which  was 
not  done,  to  show  the  relative  financial  con- 
dition of  the  parties,  it  would  have  been 
inadmissible.  There  was  no  evidence,  and 
could  not  properly  have  been  any,  upon 
which  to  base  this  instruction.  2  Green- 
leaf  on  Ev.  §  269;  Singer  M.  Co.  v.  Bryant, 
105  Va.  403,  54  S.  E.  320. 

Instructions  Nos.  8  and  8%,  asked  for 
by  the  defendant,  and  refused,  are  fully 
covered  by  what  has  been  said  in  consider- 
ing instruction  No.  2,  given  at  the  instance 
of  the  plaintiff,  which  subject  need  not  be 
further  discussed.  If  the  evidence  on  an* 
other  trial  is  the  same,  and  an  instruction 
is  asked  for  by  the  defendant  which  embod- 
ies the  law  as  stated  in  the  discussion  of. 
instruction  No.  2,  it  should  be  given. 

As  the  case  must  go  back  for  another 
trial,  the  evidence  will  not  be  commented 
upon.     . 

The  judgment  complained  of  must  be  re- 
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versed,  the  rerdlct  set  aside,  and  the  case 
remanded  for  a  new  trial  not  in  conflict 
with  the  views  expressed  in  this  opinion. 
Reversed. 


(113  Va.  310) 

NORFOLK  FIRE  INS.  CORPORATION  v. 

WOOD. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Insubancb  (§  377*)— Concurrent  Insur- 
ance—Forfeiture— Estoppel. 

Where  defendant  insurance  company  was 
willing  to  write  $15,000  on  plaintiff's  property, 
but  plaintiff  had  refused  to  permit  defendant  to 
write  more  than  $5,<XKt  and,  before  delivering 
a  policy  for  $5,000,  defendant's  agent  again  re- 
quested plaintiff  to  permit  defendant  to  write 
the  entire  insurance,  which  he  refused,  where- 
upon the  agent  delivered  a  policy  for  $5,000 
containing  a  concurrent  insurance  forfeiture 
clause,  the  agent  knowing  that  plaintiff  intend- 
ed to  procure  additional  insurance  from  others, 
which  he  subsequently  did  without  knowledge 
of  such  forfeiture  provision,  defendant  in  case 
of  loss  was  estopped  to  enforce  a  forfeiture  be- 
cause of  such  concurrent  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  942,  966,  967,  975-997 ;  Dec.  Dig. 
|  377.*] 

2.  Insurance    (§    378*)  —  Knowledge    of 
Agent— Effect. 

Knowledge  of  an  insurer's  agent  when  he 
delivered  a  policy  to  plaintiff  and  collected  the 
premium  that  plaintiff  intended  to  take  out  oth- 
er insurance  pursuant  to  what  plaintiff  con- 
ceived to  be  binding  agreements  with  other  com- 
panies to  that  effect  was  notice  to  the  insurer. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  96&-997;    Dec  Dig.  §  378.*] 

Error  to  Circuit  Court,  Nottoway  County. 

Action  by  T.  Gilbert  Wood  against  the 
Norfolk  Fire  Insurance  Corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Peatross  &  Savage,  for  plaintiff  in  error. 
Caskie  &  Caskle,  for  defendant  in  error. 

KEITH,  P.  Wood,  the  defendant  in  error, 
who  was  the  owner  of  a  building  at  Burke- 
ville,  then  In  course  of  construction,  was  ap- 
proached by  Jones,  the  Burkeville  agent  of 
'  the  -  Norfolk  Fire  Insurance  Corporation, 
who  asked  to  be  allowed  to  write  a  policy 
of  insurance  on  the  property  for  $7,500. 
This  Wood  refused  to  do,  saying  that  he 
had  promised  other  agents  insurance  on  the 
building,  but,  after  the  other  agents  were 
satisfied,  he  would  give  the  agent  of  plain- 
tiff in  error  a  policy.  Jones  insisted  on 
$7,500,  saying  that  he  was  a  local  agent 
and  entitled  to  more  insurance  than  out- 
siders, but  Wood  said  that  he  could  not 
fulfill  his  promise  to  other  agents  if  he  did 
this,  but  that  he  would  give  Jones  $5,000, 
and  a  policy  was  written  for  that  sum. 
Wood  then  called  the  attention  of  the  agent 
to  the  fact  that  the  premium  was  too  large, 
and  that  the  policy  should  be  what  Is  known 
as  a  "builder's  risk,"  and  this  error  was 
corrected. 


The  policy  thus  taken  expired  on  Novem- 
ber 12th  at  12  o'clock,  and  on  November 
11th  a  Mr.  Legg,  the  managing  underwriter 
for  the  plaintiff  in  error,  came  to  Burke- 
ville for  the  purpose  of  inspecting  the  prop- 
erty, and  he  in  company  with  Wood  and 
Jones,  the  agent,  inspected  the  building. 
Legg  stated  that  his  company-  would  like 
to  carry  $15,000  upon  it,  and  later  Jones 
saw  Wood  and  tried  to  induce  him  to  permit 
him  to  write  $15,000  on  the  building,  to 
which  Wood  replied  that  he  would  not  give 
it  all  to  one  company,  as  he  had  promised 
other  agents.  Jones,  the  agent,  then  asked 
to  be  allowed  to  write  $7,500,  but  Wood  told 
him  he  could  write  $5,000  or  nothing.  On 
the  next  day,  November  12th,  just  about  one  • 
hour  before  the  first  policy  expired,  Jones 
again  saw  Wood,  and  asked,  "Have  you 
agreed  to  let  me  control  the  full  amount 
of  insurance  on  that  hotel  building?"  Wood 
replied,  "No,"  whereupon  Jones  produced 
and  delivered  the  policy  now  sued  on.  Wood 
put  the  policy  in  his  pocket,  and  went  into 
the  schoolhouse  where  he  was  teaching.  The 
delivery  and  conversation  took  place  dur- 
ing the  recess  of  school.  Wood  did  not  un- 
fold the  policy,  but  looked  at  the  face  of 
it,  and  did  not  read  or  open  it  until  after 
the  fire. 

The  policy  contained  the  following  clause: 
"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  endorsed  hereon  or  added 
hereto,  shall  be  void  if  the  insured  has  or 
shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not, 
on  property  covered  in  whole  or  in  part  by 
this  policy." 

At  sundry  times  subsequent  to  November 
12th,  and  before  the  fire  occurred,  Wood 
took  out  other  policies  on  the  building  ag- 
gregating $6,500,  making  a  total  insurance 
with  the  policy  in  this  suit  of  $11,500. 

The  property  was  destroyed  by  fire  on 
February  2,  1910,  with  a  total  loss,  and 
proof  of  loss  was  duly  given,  but  the  com- 
pany refused  to  pay  upon  the  sole  ground 
that  the  clause  above  quoted  had  been,  vio- 
lated. Thereupon  Wood  brought  suit,  and, 
when  all  of  his  evidence  had  been  produced 
before  the  jury,  the  defendant,  without  in- 
troducing any  testimony,  demurred,  where- 
upon the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $5l000,  with  interest  from 
May  25,  1910,  subject  to  the  opinion  of  the 
court  upon  the  demurrer.  The  court  over- 
ruled the  demurrer  and  entered  judgment 
for  the  plaintiff,  and  the  defendant  com- 
pany applied  for  and  obtained  a  writ  of 
error,  which  brings  before  us  for  consid- 
eration the  rulings  of  the  court  upon  the 
trial. 

The  plaintiff  in  error  took  several  excep- 
tions to  the  admissibility  of  evidence,  to- 
permitting  the  plaintiff  to  show  that  prior 
to  the  issuance  of  the  policy  in  suit  he  had 
told  the  agent  of  the  defendant  that  he  1d- 
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tended  to  take  additional  insurance  In 
other  companies,  that  the  agent  had  solicit- 
ed as  much  insurance  as  $15,000  on  the  in- 
sured premises,  and  other  evidence  of  like 
character,  which  the  plaintiff  in  error  ob- 
jected to  because  it  tended  to  vary  the  terms 
•of  a  written  instrument,  but  which  the  court 
admitted  upon  the  ground  that  it  tended  to 
establish  a  state  of  facts  which  estopped 
the  defendant  from  claiming  a  forfeiture 
for  breach  of  the  condition  of  the  policy 
against  additional  insurance.  We  shall  con- 
sider the  assignments  of  error  as  to  the  ad- 
missibility of  testimony  along  with  that  with 
respect  to  the  judgment  upon  the  demurrer 
to  the  evidence,  for  they  all  involved  the 
same  general  principle. 

In  Insurance  Go.  v.  Yates,  09  Va.  585, 
Judge  Staples,  after  stating  the  familiar 
rule  of  evidence  that  all  previous  verbal 
■agreements  must  be  taken  to  be  merged  in 
the  written  agreement  of  the  parties  made 
for  the  purpose  of  embodying  the  terms  of 
the  contract,  and  designed  to  be  the  deposi- 
tary and  proof  of  their  final  Intention,  says: 
"The  exceptions  to  this  rule  that  are  sanc- 
tioned by  the  courts  are  found  in  those  cas- 
-es  in  which  the  insured  is  misled  by  the 
assurances  or  declarations  of  the  agent  of 
the  Insurer,  or  where  the  latter  seeks  to 
take  advantage  of  a  forfeiture  of  his  own 
-creation,  or  where  the  Insured  has  given  a 
correct  description  of  the  property,  which 
has  not  been  followed  by  the  Insurers  or 
their  agents  in  preparing  the  policy,  or 
where  the  parties  stand  on  unequal  ground, 
and  one  of  them  uses  his  superior  knowledge 
or  influence  to  mislead  the  other  as  to  the 
true  import  of  the  contract  •  •  •  It 
must  be  conceded  that  many  of  these  excep- 
tions, if  they  can  be  so  termed,  are  utterly 
irreconcilable  with  the  rule  Itself,  or  any 
just  principle  upon  which  it  is  founded. 
In  such  cases  it  is  said,  however,  the  oral 
evidence  is  not  offered  to  contradict  the 
writing,  but  to  show  that  the  representation 
as  it  is  written  ought  not  to  be  used  against 
the  party,  upon  the  ground  of  an  equitable 
estoppel"— citing  Insurance  Co.  v.  Klnnier's 
Adm'r,  69  Va.  88,  and  Insurance  Co.  v.  Weill 
&  Ullman,  69  Va.  389,  26  Am.  Rep.  364. 

Fire  Ins.  Co.  v.  West,  76  Va.  575,  44  Am. 
Rep.  177,  fully  supports  Insurance  Co.  v. 
Yates,  and  reinforces  the  doctrine  there  main- 
tained by  additional  authorities. 

In  Fire  Insurance  Co.  v.  Ward,  95  Va.  231, 
28  S.  E.  209,  it  is  said  that  "facts  relating 
to  the  risk,  communicated  to  an  agent  of  an 
insurance  company  before  or  at  the  time  of 
issuing  the  policy  in  suit,  bind  the  company, 
whether  communicated  to  it  by  such  agent 
or  not;  and  that,  notwithstanding  the  provi- 
sion in  an  insurance  policy  which  avoids 
the  policy  if  there  be  other  insurance  on  the 
property,  unless  it  be  made  known  to  the 
company  and  indorsed  on  the  policy  or  other- 
wise acknowledged  in  writing,  if  the  existence 
of  such  other  insurance  was  communicated 


to  an  agent  of  the  company,  the  company  is 
estopped  to  enforce  the  forfeiture,  although 
the  agent  may  have  neglected  to  communi- 
cate his  knowledge  to  the  company,  and  the 
company  was  in  ignorance  of  the  fact  at  the 
time  the  policy  was  issued,  unless  the  limita- 
tion upon  the  agent's  powers  was  In  some 
way  brought  home  to  the  assured." 

And  in  Insurance  Association  v.  Williams, 
95  Va.  248,  28  8.  E.  214,  it  is  held  that 
"knowledge  of  facts  material  to  the  risk,  com- 
municated to  the  agent  of  an  Insurance  com- 
pany who  fills  out  the  application  for  the 
policy,  which  is  subsequently  delivered,  is 
Imputed  to  the  company,  whether  communi- 
cated to  it  by  its  agent  or  not,  unless  it  is 
shown  that  special  limitations  on  the  powers 
of  the  agent  were  known  to  the  assured." 

[1]  By  these  authorities,  we  think  it  is 
abundantly  established  that  if  insurance  in 
other  companies  had  existed  at  the  time  of 
the  negotiations  which  led  to  the  execution 
and  delivery  of  the  policy  In  suit,  and  the 
fact  that. there  was  such  other  insurance 
upon  the  property  had  been,  before  the  issu- 
ing of  this  policy,  communicated  to  Jones, 
the  agent,  and  with  that  knowledge  he  had 
received  the  premium  and  issued  the  policy, 
the  company  would  have  been  affected  by 
his  knowledge  of  that  fact  and  been  estopped 
to  Insist  upon  the  forfeiture. 

In  the  case  under  consideration,  there  was 
no  other  policy  in  actual  existence,  but  it  ap- 
pears that  the  plaintiff  in  error  was  willing 
to  write  a  policy  for  $15,000  upon  the  prop- 
erty. There  was,  then,  no  excessive  insur- 
ance. It  further  appears  that  it  applied  for 
and  insisted  upon  being  permitted  to  write 
a  policy  larger  that  the  one  in  suit;  that 
it  was  Informed  through  its  agent  that  Wood 
declined  to  give  them  more  than  $5,000  of 
insurance,  upon  the  ground  that  he  had  en- 
tered into  agreements  with  other  Insurance 
companies  to  permit  them  to  write  policies 
upon  his  building.  Almost  at  the  instant 
when  the  policy  in  suit  was  delivered,  the 
agent  renewed  the  request  and  was  again 
informed  that  he  could  write  $5,000  or  noth- 
ing, because  of  the  agreement  which  Wood 
had  entered  into  with  other  companies, 
though  other  policies  had  not  in  point  of  fact 
been  issued.  Thereupon,  with  this  knowledge 
the  premium  was  received  and  the  policy  was 
issued,  and  without  being  read,  as  was  also 
known  to  the  agent,  was  put  by  Wood  into 
his  pocket,  and  he  went  about  his  duties  as 
schoolmaster. 

[2]  It  would  be  a  somewhat  singular  result 
if  the  policy  should  be  held  good,  notwith- 
standing the  clause  of  forfeiture,  in  case 
of  concurrent  Insurance,  if  the  concurrent 
policies  had  actually  been  issued  with  the 
knowledge  of  the  insurance  company  through 
its  agent,  but  that  the  forfeiture  should  pre- 
vail if,  in  reliance  upon  the  act  of  the  com- 
pany through  its  agent  in  receiving  the  pre- 
mium and  issuing  the  policy  with  full  knowl- 
edge of  his  purpose,  Wood  should  take  out 


188 


74  SOUTHEASTERN  REPORTER 


(V*. 


other  insurance  In  pursuance  of  what  he  con- 
ceived to  be  binding  agreements  with  other 
companies  to  that  effect. 

We  hare  reached,  then,  this  point,  that 
the  authorities  establish  that  the  policy  under 
consideration  would  not  have  been  defeated 
by  the  actual  existence  of  other  policies,  be- 
cause the  insurance  company  would  have 
been  estopped  by  its  knowledge  of  the  facts 
to  insist  upon  the  forfeiture;  but  it  is  in- 
sisted by  the  plaintiff  in  error  that  the  estop- 
pel did  not  arise,  although  the  premium  was 
received  and  the  policy  issued  with  full 
knowledge  that  the  insured  intended  to  do, 
and  had  actually  agreed  to  do,  that  which, 
if  executed,  would  have  tied  the  hands  of 
the  company.  In  both  instances  the  result 
is  the  sa me;  as  a  moral  question,  both  seem 
to  involve  identical  propositions,  and  there 
is  abundance  of  authority  in  support  of  both. 

In  Kitchen  v.  Insurance  Co.,  57  Mich.  135, 
23  N.  W.  616,  58  Am.  Rep.  344,  where  an  ap- 
plicant for  fire  insurance  told  the  agent  that 
he  meant  to  obtain  further  insurance  in  other 
companies,  and  asked  him  so  to  notify  the 
company  he  represented,  the  agent  replied 
that  it  would  be  needless  to  do  so  until  such 
insurance  was  obtained.  The  applicant  had 
no  notice  of  any  limitations  upon  the  agent's 
authority.  Held,  that  the  company  was  es- 
topped from  denying  liability  on  the  ground 
that  its  policies  forbade  additional  insurance 
without  its  consent 

In  Erb  v.  Insurance  Go.,  99  Iowa,  727,  69 
N.  W.  261,  it  was  held  that  a  provision  of  a 
policy  of  Insurance  against  additional  insur- 
ance was  waived  where  the  agent  of  the  in- 
surer, whose  knowledge  is  imputable  to  it, 
knows  at  the  time  the  policy  is  issued  that 
an  existing  policy  issued  by  another  company 
is  about  to  be  renewed. 

In  Fitchner  v.  Fidelity  Mutual  Fire  Ins. 
Ass'n,  103  Iowa,  277,  72  N.  Vf.  530,  it  was 
held  that  the  insurance  company  is  charged 
with  the  knowledge  of  its  soliciting  agent 
that  the  insured  desired,  and  was  plac- 
ing $12,000  of  concurrent  insurance  on  the 
merchandise. 

In  Independent  School  Disk  of  Doon  v. 
Ins.  Co.,  113  Iowa,  65,  84  N.  W.  956,  where 
an  insurance  company  Issued  a  policy  on 
certain  property,  while  its  agent  who  pro- 
cured the  risk  knew  of  a  certain  other  policy 
to  be  obtained  on  the  same  property,  it  con- 
sented to  the  additional  insurance  and  its 
policy  was  not  void  in  consequence  thereof 
since  its  agent's  knowledge  was  the  knowl- 
edge of  the  company. 

See  St  Paul  Fire  &  Marine  Ins.  Co.  v. 
Wells,  89  111.  82. 

In  Fireman's  Ins.  Co.  v.  Norwood,  69  Fed. 
71,  16  C.  C  A.  36,  the  general  agent  of  cer- 
tain insurance  companies  called  upon  the 
plaintiff  and  asked  to  be  allowed  to  place 
some  of  the  insurance  on  plaintiff's  stock. 
He  inquired  how  much  insurance  plaintiff 


intended  to  carry,  and  plaintiff  told  him 
$40,000,  and  subsequently  authorized  him  to- 
place  $10,000  of  such  insurance.  The  general 
agent  afterwards  delivered  to  plaintiff  poli- 
cies, including  two  of  $2,500  each,  to  "which 
were  attached  riders  allowing  other  insur- 
ance to  the  amount  of  $27,500,  and  both  con* 
tained  the  condition  that  if  the  assured 
should  have  or  afterwards  effect  other  insur- 
ance, without  the  written  consent  of  the 
company,  the  policy  should  be  void,  and  also- 
provided  that  only  certain  specified  officiate 
should  have  authority  to  waive  or  modify 
the  conditions  of  the  policy.  When  plaintiff 
received  the  policies,  he  examined  them  to  see 
that  the  amounts  were  correct,  but,  relying 
on  his  conversation  with  the  agent,  did  not 
examine  them  further,  and  placed  them  in 
his  safe.  It  was  held  "that  by  delivering 
the  policies  with  knowledge,  through  their 
agent  of  the  amount  of  Insurance  intended 
to  be  taken,  the  companies  waived  the  con- 
dition as  to  other  Insurance,  and  were  estop- 
ped to  set  the  same  up,  after  a  loss;  plaintiff 
having  a  right  to  rely  on  such  knowledge 
of  the  agent" 

See  McElroy  v.  British  American  Co.,  94 
Fed.  990,  36  C.  C.  A.  615 ;  Palatine  Ins.  Co. 
v.  McElroy,  100  Fed.  391,  40  C.  C.  A  441; 
Queen  Ins.  Co.  v.  Union  Bank,  111  Fed.  697, 
49  C.  C.  A.  555. 

What  we  have  said  and  the  authorities 
we  have  discussed  in  no  way  conflict  with  the 
opinion  of  this  court  in  Metropolitan  Life  Ins. 
Co.  v.  Hall,  104  Va.  .572,  52  S.  E.  345,  where  it 
was  held,  in  an  action  to  recover  on  a  life 
insurance  policy,  that  "a  contemporaneous 
parol  agreement  or  understanding  between 
the  agent  of  an  Insurance  company  who 
solicits  the  insurance  and  the  insured  as  to- 
the  time  and  place  of  paying  the  premiums, 
different  from  that  stated  in  the  policy,  can* 
not  be  given  in  evidence,  as  it  varies  or 
contradicts  the  terms  of  the  written  con- 
tract of  the  parties."  The  effort  of  the  in- 
sured there  was  virtually  to  Introduce  into- 
the  policy  of  insurance  a  new  term  with 
respect  to  the  authority  of  the  agent  doing 
away  with  the  limitation  which  the  company 
had  imposed  upon  the  agent's  authority,, 
which  it  was  held  could  not  be  done,  unless 
the  company,  by  a  course  of  business  or 
otherwise,  had  waived  the  limitation  on  the 
agent's  power.  In  other  words,  that  case 
in  substance  reaffirms  the  law  as  stated  by 
Judge  Staples  in  Insurance  Co.  v.  Yates,, 
supra,  which  already  appears  in  this  opinion* 
and  need  not  be  repeated. 

This  case  is  considered  as  upon  a  demur- 
rer to  the  evidence,  and,  without  again  dis- 
cussing rule  governing  courts  in  such  cases,, 
we  are  of  opinion  that  there  is  no  error  la- 
the judgment  complained  of,  which  la  af- 
firmed. 

Affirmed. 
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(U3  Va.  264) 

HARRIS  et  aL  T.  WYATT  et  aL 

(Supreme  Court  of  Appeals  of  Virginia, 
March  14,  1912.) 

1.  Wills  (|  311*)— Actions  to  Establish  ob 
Impeach— JuBisDicnoN. 

In  an  action  under  Code  1004,  §  2544,  to 
impeach  or  establish  a  will,  the  court  has  juris- 
diction only  to  ascertain,  as  prescribed  in  that 
section,  whether  the  paper  in  question  is  the 
last  will  and  testament  of  the  decedent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  738;    Dec.  Dig.  §  311.*] 

2.  Equity   (§  22*)— Administration  of  Es- 
tates. 

A  court  of  equity  has  jurisdiction  of  an 
action  to  construe  a  will,  determine  the  rights 
of  the  beneficiaries  thereunder,  ascertain  the 
indebtedness  of  the  estate,  settle  the  accounts 
of  the  executor,  and  administer  the  estate. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §|  51-62;   Dec  Dig.  §22.*] 

8.  Wills    (§   344*)— Pbobatb— Construction 
of  Order. 

An  order  of  the  probate  court  stated  that, 
a  will  "being  proved  By  the  oaths  of  J.,  one  of 
the  subscribing  witnesses  thereto,  except  that 
the  erasures  of  lines  2,  8,  4,  5,  inclusive,  in 
clause  6,  on  page  1,  were  made  since  the  sign- 
ing and  acknowledging  of  said  paper  writing 
by  the  testator,  *  *  *  it  is  ordered  that  the 
said  will  be  recorded.'9  Held,  that  this  order 
did  not  exclude  the  lines  mentioned  from  pro- 
bate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  800,  801;    Dec  Dig.  |  344.*] 

4.  Wills   (5   206*)— Revocation— Effect  ir 
Erasures. 

In  the  absence  of  evidence  that  erasures 
in  a  will  were  made  by  the  testator,  or  by  his 
direction,  or  that  the  will  was  found  after  his 
death  under  such  circumstances  that  the  fact 
of  revocation  to  the  extent  of  the  erasures 
might  be  presumed,  the  whole  will  should  be  ad- 
mitted to  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Ddg.  if  513,  514;    Dec  Dig.  |  206.*] 

5.  Wills  (|  353*)— Probate  —  Recording— 
Effect  of  Irregularities. 

The  failure  of  the  clerk  of  the  probate 
court  to  transcribe  on  the  records  a  part  of  the 
will  as  admitted  to  probate  does  not  affect  the 
rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  |  800 ;   Dec  Dig.  |  353.*] 

Appeal  from  Circuit  Court,  Loudoun 
County. 

Action  for  the  construction  of  the  will  of 
Charles  Harris,  deceased,  and  the  adminis- 
tration of  his  estate.  From  decrees  granting 
the  relief  asked  for,  Newton  Harris  and 
others  appeal.    Affirmed. 

J.  W.  Foster  and  Cecil  Conner,  for  ap- 
pellants. Chas.  P.  Janney  and  Moore,  Bar- 
bour &  Keith,  for  appellees. 

BUCHANAN,  J.  While  there  are  aver- 
ments in  the  bill  filed  In  this  cause  which 
would  not  be  Inappropriate  in  a  bill  filed 
under  section  2544  of  the  Code,  either  to 
establish  or  impeach  the  writing  filed  with 
it  as  the  last  will  and  testament  of  Charles 
Harris,  deceased,  it  is  clear  from  the  whole 
bill  that  it  was  not  filed  under  that  sec- 


tion of  the  Code.  It  was  not  filed  bj  "a 
person  interested"  in  the  decedent's  estate. 
It  sought  for  the  construction  of  the  writ- 
ing filed  therewith,  which,  it  alleged,  had 
been  admitted  to  probate,  and  sought  other 
relief,  none  of  which  could  have  been  grant- 
ed upon  a  bill  filed  under  section  2544,  and 
did  not  specifically  ask  for  the  relief,  and 
the  only  relief,  provided  for  by  that  section. 

[1]  In  a  proceeding  under  that  section,  the 
court  can  only  exercise  the  special  power! 
conferred  by  it,  viz.,  to  ascertain  in  the 
manner  prescribed  by  it  whether  or  not  the 
paper  or  papers  in  question  Is  or  are  thr 
last  will  and  testament  of  the  decedent  No 
other  relief  can  be  had  in  the  case.  This 
Is  so  well  settled  that  it  Is  hardly  necessary 
to  cite  authorities  upon  the  subject  Malone's 
Adm'r  v.  Hobbs,  40  Va.  366,  39  Am.  Dec. 
263;  Lamberts  v.  Cooper,  70  Va.  61;  Con- 
nolly v.  Connolly,  73  Va.  657. 

Neither  was  this  a  suit  brought  for  the 
purpose  of  interpreting  the  provisions  of  a 
will,  which  deals  with  and  disposes  of  purely 
legal  estates  or  interests  in  land,  and  which 
makes  no  attempt  to  create  trust  relations 
with  respect  to  the  property  of  the  testator, 
as  was  the  bill  in  Hart  v.  Darter,  107  Va. 
310,  58  S.  B.  590,  15  L.  R.  A.  (N.  S.)  599, 
13  Ann.  Cas.  1,  in  which  it  was  held  that 
a  court  of  equity  did  not  have  jurisdiction 
to  construe  the  will. 

[2]  The  object  sought  by  the  bill  in  this 
case,  as  we  Interpret  it,  was  to  construe  the 
will  of  the  decedent  as  admitted  to  probate, 
and  to  determine  the  rights  of  the  beneficia- 
ries thereunder,  to  ascertain  the  indebted- 
ness of  the  estate  of  the  testator,  to  settle 
accounts  of  the  executor,  and  to  have  the 
estate  administered,  settled,  and  distributed 
according  to  law,  and  for  such  other  and 
further  relief  as  might  be  proper  in  the 
cause.  A  court  of  equity  clearly  had  Juris- 
diction to  grant  the  relief  sought 

Decrees  were  entered  construing  the  will, 
ascertaining  the  debts  of  the  decedent's 
estate,  directing  their  payment,  and  settling 
the  accounts  of  the  executor.  From  those 
decrees,  this  appeal  was  granted  upon  the 
petition  of  three  children  of  the  testator, 
viz.,  Newton  Harris,  Thomas  Harris  and 
Adabel  Spriggs. 

[3]  The  material  question  in  the  case  is 
as  to  the  extent  to  which  the  paper  filed 
with  the  bill  was  admitted  to  probate. 

By  the  second,  third,  fourth,  and  fifth 
clauses  of  the  will,  the  testator  makes  specif- 
ic bequests.  By  a  codicil,  the  gift  in  the 
fifth  clause  is  revoked.  The  remaining  or 
sixth  clause  is  a  residuary  clause,  and. is  as 
follows: 

"Sixth.  All  the  rest  and  residue  of  my 
estate  of  every  kind  and  description,  /  here- 
by give  to  my  grandson,  John  Franklin  Allen, 
son  of  my  deceased  daughter,  Mariah  Allen, 
now  living  with  me,  he  to  take  the  surplus 
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of  the  personal  property  if  he  he  of  age  and 
if  not  the  same  to  he  held  by  his  properly 
qualified  guardian  and  he  to  receive  the 
rents,  issues  and  profits  of  my  real  estate 
until  he  becomes  of  age,  when  he  is  to  have 
the  same  in  his  own  absolute  right  But  if 
he  dies  before  coming  of  the  age  of  twenty- 
one  years,  the  said  land  shall  pass  to  and 
belong  to  my  two  sons,  Newton  Harris  and 
Thomas  Harris  and  my  daughter,  Adabel 
Spriggs  and  their  heirs  to  be  divided  be- 
tween them.  In  the  event  of  my  grandson 
not  living  until  he  is  of  age  and  my  real 
estate  having  to  be  divided  among  my  chil- 
dren as  aforesaid  then  I  empower  my  execu- 
tor with  authority  to  sell  and  convey  the 
same  at  public  sale  and  to  divide  the  pro- 
ceeds among  those  entitled." 

The  contention  of  the  appellants  is  that 
the  probate  court  in  admitting  the  will  to 
probate  excluded  the  italicized  words.'  The 
appellee,  on  the  other  hand,  asserts  that 
the  whole  paper,  Including  the  italicized 
words,  was  admitted  to  probate  as  the  will 
of  the  testator.  Which  of  these  contentions 
is  the  correct  one  must  be  determined  from 
the  record  in  the  probate  court 

The  order  of  probate  is  as  follows: 

"At  a  circuit  court  held  for  Loudoun  coun- 
ty, Oct.  16,  1907. 

"A  paper  purporting  to  be  the  last  will 
and  testament  of  Charles  Harris,  deceased, 
together  with  a  codicil  thereto,  was  this  day 
presented  to  the  court,  the  said  will  being 
proved  by  the  oaths  of  Ohas.  P.  Janney,  one 
of  the  subscribing  witnesses  thereto,  except 
that  the  erasure  of  lines  2,  3,  4,  5,  in  clause 
6,  on  page  1,  were  made  since  the  signing 
and  acknowledging  of  said  paper  writing  by 
the  testator  in  his  presence,  and  the  codicil 
being  proved  by  the  oaths  of  Chas.  P.  Janney 
and  N.  S.  Purcell  the  subscribing  witnesses 
thereto,  it  is  ordered  that  the  said  will  be 
recorded.  And  on  motion  of  J.  D.  Lambert, 
the  executor  therein  named,  who  made  oath 
and  qualified  as  such  by  executing  a  bond 
with  the  Fidelity  &  Deposit  Company  of 
Maryland,  by  J.  H.  Alexander  and  Cecil  Con- 
nor, attorneys  in  fact,  his  surety  in  the 
penalty  of  five  thousand  dollars  conditioned 
according  to  law,  certificate  is  granted  him 
for  obtaining  a  probate  of  the  said  will 
in  due  form,  and  it  is  ordered  that  the  said 
bond  be  recorded.  J.  M.  Darne,  G.  H.  Lyne, 
W.  W.  Myers,  Andrew  Norman,  and  M.  D. 
Ellmore,  or  any  three  of  them,  appraisers." 

The  clerk  of  the  probate  court,  in  tran- 
scribing the  will  upon  the  will  book,  omitted 
the  italicized  words  in  the  sixth  clause. 

It  appears  from  the  order  of  probate  that 
the  writing,  purporting  to  be  the  last  will 
and  testament  of  Charles  Harris,  deceased, 
together  with  a  codicil  thereto,  was  presented 
to  the  circuit  court  of  Loudoun  county  for 
probate.  The  order  states  that,  "the  said 
will  being  proved  by  the  oaths  of  Chas.  P. 
Janney,  one  of  the  subscribing  witnesses 
thereto,  except  that  the  erasures  of  lines 


2,  3,  4,  5,  inclusive,  In  clause  6,  on  page  1* 
were  made  since  the  signing  and  acknowledg- 
ing of  said  paper  writing  by  the  testator  in 
his  presence,  and  the  codicil  being  proved 
by  the  oaths  of  Chas.  P.  Janney  and  N.  S. 
Purcell,  the  subscribing  witnesses  thereto,  it 
is  ordered  that  the  said  will  be  recorded." 

It  seems  clear  to  me  that  what  is  said  in 
the  order  of  probate  as  to  the  erasures  in 
the  sixth  clause  of  the  will  was  the  state- 
ment of  the  subscribing  witness,  Janney, 
that  the  said  erasures  had  been  made  since 
the  will  was  signed  and  acknowledged  by 
the  testator  in  his  presence,  and  not  a  decla- 
ration of  the  court  that  to  the  extent  of  the 
erased  lines,  the  will  had  been  revoked,  and 
that  in  probating  it  those  lines  were  ex- 
cluded. There  Is  nothing  in  the  order  of 
probate  to  indicate  that  the  erased  lines  in 
the  paper  presented  for  probate  were  not  a 
part  of  the  will  ordered  to  be  probated.  On 
the  contrary,  the  sentence  of  the  court  Is 
that  "it  is  ordered  that  the  said  will  be 
recorded."  What  will?  Manifestly  the  pa- 
per offered  for  probate.  Not  only  does  not 
the  order  of  probate  justify  the  conclusion 
that  the  court  intended  to  admit  the  will 
to  probate,  excluding  the  italicized  words, 
but,  upon  the  evidence  before  it,  as  declared 
by  the  order,  it  would  have  been  erroneous 
to«have  excluded  them. 

TSection  2518  of  the  Code  provides  that 
"no  will  or  codicil  or  any  part  thereof  shall 
be  revoked  unless  under  the  preceding  sec- 
tion," which  does  not  affect  this  case,  "or 
by  subsequent  will  or  codicil,  or  by  some 
writing  declaring  an  intention  to  revoke  the 
same  and  executed  in  the  manner  in  which 
a  will  is  required  to  be  executed,  or  by  the 
testator  or  some  person  in  his  presence  and 
by  his  direction  cutting,  tearing,  burning,  ob- 
literating, cancelling  or  destroying  the  same 
or  the  signature  thereof  with  the  intent  to 
revoke." 

[4]  The  paper  offered  for  probate,  includ- 
ing the  italicized  words,  and  proved  to  have 
been  properly  executed  as  a  will,  was  to  be 
treated  by  the  probate  court  as  the  last  will 
and  testament  of  the  deceased,  in  the  ab- 
sence of  some  evidence  that  the  cancellation 
was  done  by  the  deceased,  or  by  some  person 
in  his  presence  and  by  his  direction,  which 
would  be  sufficient  to  show  that  fact,  or  that 
the  instrument  was  found,  after  the  testa- 
tor's death,  among  his  repositories  in  the 
mutilated  condition  it  was  in  when  offered 
for  probate,  and  under  such  circumstances 
that  the  fact  of  revocation  might,  to  the 
extent  of  the  cancellation,  be  presumed.  See 
Throckmorton  v.  Holt,  180  U.  S.  552,  583, 
584,  21  Sup.  Ct  474,  45  L.  Ed.  663,  and  au- 
thorities cited;  1  Minor's  Inst  (1st  Ed.) 
1086;  Thomas  v.  Thomas,  76  Minn.  237,  79 
N.  W.  104,  77  Am.  St  Rep.  639 ;  1  Jarman  on 
Wills  (5th  Ed.)  133;  Schouler  on  Wills,  i 
401. 

No  authority  has  been  cited,  nor  have  I 
found  any  case  in  my  examination,  which 
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goes  to  the  extent  of  holding  that,  where  a 
will  finds  its  way  Into  a  probate  court,  as 
did  the  one  in  this  case  (for  the  order  of 
probate  does  not  show  how  it  came  into 
the  court,  nor  upon  whose  motion  It  was  ad- 
mitted to  probate)  partially  canceled  or 
obliterated,  without  other  evidence  as  to 
the  cancellation  or  obliteration  than  that 
the  cancellation  or  obliteration  had  occurred 
since  the  will  was  executed,  there  is  any 
presumption  that  the  cancellation  or  obliter- 
ation was  made  by  the  hand  of  the  testator; 
for,  as  was  said  in  Johnston  v.  Johnston,  1 
Phillim.  Ecc.  Rep.  447,  497,  cited  with  ap- 
proval by  the  Supreme  Court  of  the  United 
States  in  Throckmorton  v.  Holt,  supra,  180 
U.  S.  page  584,  21  Sup.  Ct  page  487,  45  L. 
Ed.  663,  "where  it  appears  that  a  will  was 
regularly  made,  the  presumption  of  law  is 
strong  in  its  favor;  the  intention  to  revoke 
must  be  plain  and  without  doubt" 

I  am  of  opinion  that  the  language  of  the 
order  of  probate  shows  that  the  paper  as 
offered  for  probate,  including  the  italicized 
portion,  was  admitted  to  probate  as  the  last 
will  and  testament  of  Charles  Harris;  and 
I  am  further  of  opinion  that,  even  if  the 
language  of  the  order  of  probate  were  am- 
biguous as  to  whether  the  will  was  admitted 
to  probate  including  or  excluding  the  words 
Italicized,  the  order  should  be  construed 
as  admitting  the  entire  paper  to  probate; 
for  to  hold  otherwise  would  be  to  solve  the 
doubt,  not  in  favor  of,  but  against,  the 
presumed  correctness  of  the  court's  action — 
a  thing  which  ought  not  to  be  and,  so  far 
as  I  am  advised,  Is  never  done. 

I  am  confirmed  in  the  conclusion  that  I 
have  reached,  that  the  entire  paper  offered 
for  probate  was  admitted  to  probate  as  the 
last  will  and  testament  of  the  deceased,  by 
the  opinion  of  the  learned  judge  who  decided 
this  case,  who  was  the  same  judge  that  ad- 
mitted the  will  to  probate.  He  says  in  the 
decree  construing  the  will  "that  said  words 
[referring  to  the  italicized  words]  constitute 
an  essential  part  of  and  are  to  be  construed 
as  a  part  of  the  last  will  and  testament  of 
Charles  Harris,  deceased,  as  it  was  proven 
and  admitted  to  probate  in  the  circuit  court 
of  Loudoun  county,  Virginia,  on  the  16th 
day  of  October,  1907,  and  should  have  been 
spread  upon  the  will  book  of  said  court  by 
the  clerk  in  transcribing  the  same." 

[6]  Of  course,  the  clerk's  error  in  failing 
to  transcribe  upon  the  will  book  the  will  as 
it  was  admitted  to  probate  can  have  no  effect 
upon  the  rights  of  the  parties. 

Having  reached  the  conclusion,  as  did  the 
trial  court,  that  the  canceled  or  obliterated 
words  in  the  writing  offered  for  probate  were 
parts  of  the  will  admitted  to  probate,  the 
construction  placed  upon  that  clause  of  the 
will  by  the  trial  court  was  correct  Conced- 
ing that  the  name  of  the  devisee  and  legatee 
in*  the  sixth  clause  of  the  will  is  entirely  ob- 
literated, the  other  words  scratched  over  can 


be  deciphered  with  little  difficulty,  especially 
with  a  magnifying  glass,  and  reading  them  as 
a  part  of  that  clause  of  the  will,  In  the  light 
of  the  evidence  that  the  testator  had  only 
one  grandson,  the  son  of  his  daughter,  Mari- 
an Allen,  it  is  clear  that  the  appellee,  John 
Franklin  Allen,  was  the  devisee  and  legatee 
whose  name  had  been  obliterated,  independ- 
ent of  the  admissions  and  direct  testimony 
in  the  case  that  the  obliterated  name  was 
John  Franklin  Allen. 

Since  the  appellee  is  entitled,  under  the 
sixth  clause  of  the  will,  to  the  residue  of  the 
testator's  estate  after  the  payment  of  the 
debts  of  the  estate,  the  legacies  provided  for 
by  the  other  clauses  of  the  will,  and  the 
costs  of  administration,  the  appellants'  eighth 
assignment  of  error  need  not  be  considered, 
as  they  are  not  prejudiced  by  the  decrees  of 
June  22,  1910,  even  if  they  were  erroneous, 
as  they  have  no  interest  in  the  matters  dis- 
posed of  by  those  decrees. 

I  am  of  opinion  that  there  is  no  error  in 
either  of  the  decrees  appealed  from  to  the 
prejudice  of  the  appellants,  and  that  they 
should  be  affirmed. 

Affirmed. 


(113  Va.  326) 

PETTUS  v.  HENDRICKS  et  al. 

HOWARD  v.  FIREMEN'S  RELIEF  ASS'N 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Insurance  (I  782*)  —  Mutual  Benefit 
Certificate— Change  of  Beneficiaby. 

A  letter  written  by  a  member  of  a  mutual 
benefit  society,  requesting  the  society  to  change 
the  beneficiary  of  bis  certificate  from  his  first 
cousin  to  the  woman  he  was  engaged  to  marry, 
if  insufficient  to  make  the  latter  his  legal  bene- 
ciarr,  was  not  sufficient  to  terminate  the  rights 
of  the  former  beneficiary  so  as  to  make  the  in- 
surance payable  to  his  heirs  at  law. 

TEd.   Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  f  1948:    Dec.  Dis.  §  782.*] 

2.  Insurance  (|  770*)— Mutual  Benefit  So- 
ciety —  Beneficiaby  —  Change  —  Stat- 
utes—••Shall." 

Code  Supp.  1910,  p.  619,  provides  that,  in 
the  case  of  benefit  societies,  payment  of  death 
benefits  shall  be  to  families,  heirs,  blood  rela- 
tives, affianced  husband  or  wife,  or  to  persons 
dependent  on  the  member,  as  may  be  designat- 
ed by  him,  or  to  such  other  beneficiaries  as 
may  be  permitted  by  the  laws  of  the  state  in 
which  the  society  is  chartered,  etc.  Held,  that 
the  word  "shall '  should  be  construed  "may/' 
so  that  the  statute  did  not  extend  the  class  of 
persons  capable  of  receiving  benefits  under  the 
charter  of  an  association,  providing  that  bene- 
fits should  be  paid  to  the  nearest  relative,  oi 
such  other  dependent  of  the  member  as  might 
be  designated  according  to  the  society's  by-laws, 
etc.  (citing  Words  &  Phrases,  "Shall"). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |§  1933,  1937;    Dec  Dig.  §  770.*) 

3.  Insurance  (ft  782*)— Mutual  Benefit  So- 
ciety —  Change  "ofBeneficiaby  —  Inef- 
fectual Attempt — Effect. 

Where  a  member  of  a  mutual  benefit  socie- 
ty attempted  to  change  the  beneficiary  of  his 
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certificate  by  designating  a  person  not  within  j 
the  class  entitled  to  take  benefits  according  to 
the  association**  charter,  the  person  originally 
designated,  who  was  within  such  class,  contin- 
ued as  the  legal  beneficiary,  entitled  to  the  pro- 
ceeds of  the  certificate  on  the  member's  death. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1948;    Dec.  Dig.  §  782.*] 

4.  Intbbfleadkb  (I   86*)  —  Costs— Advebss 
Claimants. 

Where  adverse  claimants  of  a  fund  were 
made  parties  to  a  bill  of  interpleader  to  deter- 
mine which  was  entitled  thereto,  costs  were 
properly  allowed  in  favor  of  the  successful 
against  the  unsuccessful  claimant 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Gent.  Dig.  |  76 ;    Dec  Dig.  i  35.*] 

5.  Interpleader     (§     86*)  —  Complainant's 
Costs— Counsel  Fee— Guardian  Ad  Litem. 

Where  a  bill  of  interpleader  was  filed  in 
jpod  faith,  and  it  was  necessary  to  join  certain 
infant  defendants  for  whom  a  guardian  ad  litem 
was  required,  the  court  properly  decreed  that 
the  counsel  fee  awarded  to  complainant,  and  a 
fee  to  such  guardian  ad  litem  should  be  paid  in 
the  first  instance  out  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  t  76 ;    Dec.  Dig.  |  36.*] 

Appeal  from  Chancery  Court  of  Richmond. 

Interpleader  by  the  Firemen's  Relief  As- 
sociation and  others  to  compel  Ella  Hen- 
dricks, Leila  B.  Pettus,  and  C.  L.  Howard 
to  litigate  their  adverse  claims  to  the  pro- 
ceeds of  a  certificate  of  insurance  on  the 
life  of  Charles  A.  Burbank,  deceased.  From 
a  decree  awarding  the  fund  to  claimant 
Hendricks,  Leila  B.  Pettus  and  0.  L.  How- 
ard appeal.    Affirmed. 

In  Howard  Appeal: 

Ordway  Puller  and  C.  R.  Sands,  for  ap- 
pellant John  A  Lamb,  B.  Lamb,  Bev.  T. 
Crump,  and  Robt  M.  Jeflress,  for  appellees. 

In  Pettus  Appeal: 

Wm.  W.  Crump  and  Robt  M.  Jeffress,  for 
appellant  John  A.  Lamb,  B.  Lamb,  Ordway 
Puller,  and  C.  R.  Sands,  for  appellees. 

KEITH,  P.  Charles  A.  Burbank  was  at 
the  time  of  his  death,  in  February,  1909,  a 
member  in  good  standing  in  the  Firemen's 
Relief  Association.  A  certificate  in  which 
the  society  agreed  to  pay  $1,000  to  Ella 
Hendricks  upon  Burbank's  death  was  issued 
to  the  deceased,  and  was  by  him  delivered 
to  her;  she  being  his  first  cousin  and  one 
of  his  nearest  relatives.  On  October  6,  1908, 
Burbank  requested  the  association  in  writ- 
ing that  Mrs.  Leila  B.  Pettus  be  named  as 
his  beneficiary.  The  minutes  of  the  associa- 
tion, on  this  subject  read  as  follows:  "His 
request  was  sent  back  to  have  his  certificate 
attached,  before  a  new  one  could  be  issued." 

Mrs.  Pettus  was  not  a* relative  of  Bur- 
bank, nor  was  she  in  any  manner  dependent 
upon  him,  but  it  seems  that  there  was  an 
engagement  of  marriage  between  them. 
Burbank,  it  appears*  knew  that  the  associa- 
tion did  not  act  upon  his  request  to  change 
his  beneficiary,  and  there  is  conflict  of  evi- 


dence as  to  whether  he  requested  Ella  Hen- 
dricks to  return  the  certificate  to  him  which 
had  been  issued  to  her.  The  minutes  of  the 
association  show  no  other  mention  of  the  at- 
tempted change  of  beneficiary  between  Oc- 
tober 6, 1908,  and  the  death  of  Burbank. 

Upon  the  death  of  Burbank,  Ella  Hen- 
dricks, Lelia  B.  Pettus,  and  other  relatives 
and  heirs  at  law  of  the  deceased  claimed  the 
$1,000,  whereupon  the  association  filed  its 
bill  of  Interpleader  in  the  chancery  court  of 
the  city  of  Richmond,  and  upon  the  deposit 
of  the  sum  of  $1,000  was  discharged  from 
further  liability;  and,  upon  the  pleadings 
and  proofs,  the  chancery  court  decreed  in 
favor  of  Ella  Hendricks,  the  original  benefi- 
ciary, and  from  that  decree  Leila  B.  Pettus 
in  her  own  behalf  and  O.  L.  Howard,  repre- 
senting the  heirs  at  law,  both  appealed. 

The  by-laws  of  the  association  do  not  regu- 
late the  manner  in  which  a  change  of  bene- 
ficiary of  a  benefit  certificate  shall  be  made. 
The  charter  of  the  association  was  granted 
by  the  circuit  court  of  the  city  of  Richmond 
on  December  7, 1898,  and  among  other  things 
provides  that  the  association  will  "pay  to 
the  nearest  relative  or  such  other  dependent 
as  may  be  designated  by  the  member  accord- 
ing to  its  by-laws,  such  sum  of  money  upon 
the  death  of  such  member  as  said  by-laws 
shall  provide."  The  phrase,  "according  to 
its  by-laws,"  is  merely  intended  to  reserve 
to  the  association  the  right  to  prescribe  a 
method  of  designation  if  it  should  see  fit  to 
do  so,  and  the  charter  is  in  this  respect  self- 
executing. 

The  beneficiary  was  designated  and  the 
certificate  was  issued  in  this  case  on  a  print- 
ed form,  in  accordance  with  the  uniform 
custom  of  the  association. 

The  claim  of  the  appellee  Ella  Hendricks 
is  that  she  was  regularly  designated  as  the 
beneficiary  upon  the  issuance  of  the  certifi- 
cate and  the  certificate  placed  in  her  keeping; 
that  she  comes  within  the  designated  class, 
being  amongst  the  nearest  relatives  of  the 
deceased;  and  that,  no  other  person  capable 
of  being  chosen  by  the  terms  of  the  charter 
having  been  designated,  she  is  entitled  to  the 
fund  In  question. 

By  an  act  approved  March  8,  1898  (Acts 
1897-98,  p.  734),  it  was  provided,  among  oth- 
er things,  that  "payment  of  death  benefits 
shall  be  to  families,  heirs,  blood  relatives, 
affianced  husband,  or  affianced  wife  of,  or 
to  persons  dependent  upon  the  member, 
as  may  be  designated  by  the  member." 

This  act  was  repealed  by  an  act  of  March 
14,  1904,  but  the  provisions  affecting  this 
case  were  re-enacted  by  an  act  approved 
March  9,  1906,  and  are  to  be  found  in  Pol- 
lard's Supplement  to  the  Code  1910,  at  page 
619,  where  it  is  provided  that: 

"Payment  of  death  benefits  shall  be  to 
families,  heirs,  blood  relatives,  affianced  hus- 
band or  affianced  wife  of,  or  to  persons  de- 
pendent upon  the  member,  as  may  be  desig- 
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nated  by  the  member,  or  to  such  other  ben- 
eficiaries as  may  be  permitted  by  the  laws 
of  the  state  or  province  in  which  such  order 
or  association  is  chartered. 

"Each  member  shall  have  the  right  to  des- 
ignate his  beneficiary,  and  from  time  to  time 
have  the  same  changed  in  accordance  with 
the  by-laws,  rules  or  regulations  of  the  or- 
der or  association,  and  no  beneficiary  shall 
have  any  vested  Interest  in  the  said  benefit 
until  the  same  has  become  due  and  payable 
upon  the  death  of  the  member." 

The  designation  of  Mrs.  Hendricks  as  the 
beneficiary  seems  to  have  been  made  in  1903 
upon  the  death  of  Burbank's  mother.  The 
claim  of  Mrs.  Pettus,  therefore,  rests  upon 
the  proposition  that  the  designation  of  Mrs. 
Hendricks  had  been  revoked,  that  she  had 
been  named  in  her  stead,  and  that,  while 
not  a  relative  or  a  dependent  upon  Burbank, 
she  was  his  affianced  wife  and  came  directly 
within  the  terms  of  the  statute  above  quot- 
ed, and  was  therefore  in  one  of  the  classes 
from  which  the  beneficiary  might  lawfully 
be  chosen. 

[1]  On  behalf  of  the  heirs  at  law,  the  con- 
tention is  that  the  letter  from  Burbank  ex- 
pressing his  desire  to  recall  the  designation 
of  Mrs.  Hendricks  and  to  make  Mrs.  Pettus 
his  beneficiary  was  sufficient  to  destroy  the 
rights  of  the  former  without  conferring  any 
upon  the  latter.  We  have  no  doubt,  however, 
that  this  position  cannot  be  maintained,  and 
that  the  fund  should  be  paid  either  to  Mrs. 
Pettus  or  to  Mrs.  Hendricks. 

[2]  The  chancery  court  was  of  opinion 
that  Mrs.  Hendricks  having  been  lawfully 
designated,  and  being  among  the  classes  cap- 
able of  taking  under  the  terms  of  the  char- 
ter, she  had  the  better  right,  and  that  her 
claim  should  be  preferred  to  that  of  Mrs. 
Pettus,  who  was  not  among  any  of  the  class- 
es designated  by  the  charter  as  capable  of 
receiving  the  benefit  fund;  that  the  law  in 
providing  a  larger  class  of  persons  capable 
of  being  designated  than  that  found  in  the 
charter  was  not  intended  to  alter,  modify, 
or  repeal  the  charter,  but  merely  to  enumer- 
ate the  objects  for  which  a  benefit  associa- 
tion could  be  organized;  and  this  we  think 
is  the  true  construction.  It  is  true  that  the 
statute  in  declaring  who  may  be  beneficiar- 
ies uses  the  word  "shall";  but,  while  that 
word  may  primarily  be  mandatory  in  its  ef- 
fect, and  the  word  "may"  primarily  per- 
missive, yet  the  courts  in  endeavoring  to 
arrive  at  the  meaning  of  written  language, 
whether  used  in  a  will,  a  contract,  or  a  stat- 
ute, will  construe  "may"  and  "shall"  as  per- 
missive or  mandatory  in  accordance  with 
the  subject-matter  and  context.  See  Words 
&  Phrases,  "Shall." 

[3]  Having  reached  the  conclusion  that 
Mrs.  Pettus  could  not  lawfully  be  desig- 
nated as  a  beneficiary  because  not  among 
the  classes  for  whose  benefit  the  association 
was  organized,  the  court  was  of  opinion  that 
her  designation  was  ineffectual  for  all  pur- 
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poses;  that  for  the  reasons  already  stated 
it  conferred  no  right  upon  her;  and  that  the 
original  designation  of  Mrs.  Hendricks  re- 
mained In  force. 

In  Bacon  on  Benefit  Societies,  |  310c,  the 
law  is  stated  as  follows:  "The  question  oc- 
curs as  to  the  effect  on  the  rights  of  the  ben- 
eficiaries first  designated  by  an  attempted 
change  of  beneficiary  which  is  incomplete, 
or  where  the  change,  being  effected  by  com- 
pliance with  the  required  formalities  and  the 
issuance  of  a  new  certificate,  is  illegal  be- 
cause the  second  beneficiaries  are  not  en- 
titled to  take.  While  it  seems  to  be  taken 
for  granted  in  the  cases  cited  in  the  preced- 
ing sections  that  If  the  attempted  change 
of  beneficiary  is  not  complete  the  rights  of 
the  first  beneficiaries  are  not  affected,  be- 
cause the  revocation  is  not  made  complete 
by  the  issuance  of  the  new  certificate,  it 
is  now  settled  that  if  for  any  reason  the 
change  of  beneficiaries  is  invalid  the  rights 
of  the  first  beneficiary  remain  in  force" — 
citing  a  number  of  authorities. 

See,  also,  Grace  v.  N.  W.  Mut  Relief  As- 
sociation, 87  Wis.  662,'  68  N.  W.  1041,  41  Am. 
St  Rep.  62;  Sturges  v.  Sturges,  126  Ky.  80, 
102  S.  W.  884,  12  L.  R.  A.  (N.  S.)  1014;  El- 
sey  v.  Odd  Fellows  Mut  Relief  Ass'n,  142 
Mass.  224,  7  N.  E.  844. 

We  are  of  opinion,  therefore,  upon  this 
branch  of  the  case,  that  Mrs.  Pettus  was 
not  among  the  classes  enumerated  in  the 
charter  as  capable  of  becoming  beneficiaries, 
and %  for  the  reasons  already  given  the  stat- 
ute upon  the  subject  of  benefit  associations 
does  not  serve  to  add  to  the  classes  enumer- 
ated; that  the  attempted  designation  of  Mrs. 
Pettus  being  ineffectual,  the  right  of  Mrs. 
Hendricks  was  thereby  unimpaired. 

A  question  is  raised  as  to  costs,  with  re- 
spect to  which  the  judge  of  the  chancery 
court  in  his  opinion  says:  "The  general 
costs  will  be  charged  against  the  active  and 
losing  claimants  thus:  One  half  to  Lelia  B. 
Pettus  and  the  other  half  jointly  to  Minnie 
Engleklng  and  the  five  others  who  joined 
with  her  in  an  answer  and  cross-bill.  In 
the  general  costs  are  included,  the  fee  of  $50 
allowed  to  the  plaintiff's  counsel,  the  $25 
to  be  paid  out  of  the  fund  to  the  guardian 
ad  litem,  the  costs  of  Ella  Hendricks'  dep- 
ositions and  the  clerk's  and  sheriff's  fees 
likewise  to  be  paid  out  of  the  fund." 

[4]  With  respect  to  the  costs  exclusive 
of  the  fee  to  the  plaintiff's  attorney  and  to 
the  guardian  ad  litem,  no  further  author- 
ity is  needed  than  that  of  Beers,  etc.,  v. 
Spooner,  36  Va.  153,  and  it  will  appear  from 
the  cases  cited  with  respect  to  those  fees 
that  that  case  is  in  harmony  with  the  gen- 
eral current  of  opinion  upon  the  subject  of 
costs  In  interpleader  cases. 

[5]  This  suit  was  brought  in  unquestioned 
good  faith.  There  were,  as  we  have  seen, 
three  sets  of  claimants  to  the  fund  for  which 
the  Fireman's  Association  confessed  its  lia- 
bility.   In  order  to  have  the  controversy  so 
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determined  that  It  might  safely  pay  over  the 
fund,  this  suit  was  brought,  and  the  guard- 
ian ad  litem  of  the  Infants  made  a  party 
defendant  The  litigation  was  not  rendered 
necessary  by  any  default  on  the  part  of  the 
Fireman's  Association,  but  by  the  conflicting 
claims  of  the  parties  defendant  If  the  in- 
fant defendants  had  had  any  estate  which 
could  have  been  made  responsible  for  the 
costs,  the  fee  to  the  guardian  ad  litem  would 
have  been  properly  charged  upon  It;  but 
the  presence  of  the  wards  in  court,  by  guard- 
ian ad  litem,  being  necessary,  and  they  hav- 
ing no  estate  which  the  court  could  reach, 
the  fee  became  a  proper  charge  in  the  first 
instance  upon  the  fund  to  be  administered. 

The  same  Is  true  with  respect  to  counsel 
fee  allowed  to  the  plaintiff. 

See  2  Daniel's  Ch.  Pr.  (5th  Ed.)  1570; 
Pomeroy's  Eq.  Rem.  §  59;  Swiger  v.  Hay- 
man,  56  W.  Va.  123,  48  S.  E.  839,  107  Am. 
St  Rep.  899,  3  Ann.  Cas.  1030;  Miller  v. 
Watts,  4  Duer  (K  T.)  203. 

In  Canfleld  v.  Morgan,  1  Hopk.  Oh.  (N.  Y.) 
224,  it  is  said  that  the  stakeholder  in  a 
proper  case  is  to  have  his  costs  out  of  the 
fund,  which  costs  are  eventually  to  fall  on 
the  party  who  fails. 

As  was  said  by  the  learned  Judge  of  the 
chancery  court:  "The  payment  of  the  plain- 
tiff's costs  out  of  the  fund  settles  no  ques- 
tion except  that  the  plaintiff  Is  entitled  in 
any  event  to  his  costs;  and  the  question 
as  to  what  party  is  to  be  eventually  changed 
with  these  costs  Is  reserved  to  the  final 
hearing,  when  'the  saddle  is  put  on  the  right 
horse';  that  is,  on  the  losing  claimant  of 
the  fund." 

In  Woodmen  of  the  World  v.  Wood,  100 
Mo.  App.  655,  75  S.  W.  377,  the  court  al- 
lowed to  the  Interpleader  its  costs  including 
$100  as  attorney's  fee,  all  to  be  paid  out  of 
the  fund.  The  court  said:  "We  think  the 
court  acted  within  the  rule  in  making  such 
allowance.  That  rule  is  that  when  the 
plaintiff  in  the  interplea  has  acted  in  good 
faith,  and  has  grounds  upon  which  to  base 
his  call  for  the  Interposition  of  a  court  of 
equity  requiring  the  adverse  claimants  to 
interplead,  he  is  entitled  to  his  costs  out 
of  the  fund  In  his  hands  or  which  he  may 
pay  into  court  And  these  costs  may  include 
an  attorney's  fee." 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  of  the  chancery  court  should 
be  affirmed. 

Affirmed, 

(118  Va.  2(75) 

MILLER  &  CO.  v.  LYONS.t 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Brokers  (f  38*)  — Stock  Transactions— 
Conversion— Inconsistent  Defenses. 
In  an  action  by  plaintiff  against  his  stock- 
brokers for  alleged  conversion  of  certain  stocks 
by  selling  the  same  for  alleged  want  of  sufficient 


margins,  propositions  that  the  brokers  had  no- 
right  to  sell  the  stocks  without  notice  to  plain- 
tiff as  tbey  did,  because  of  a  prior  course  of 
dealing,  and  also  because  of  an  express  contract 
to  wait  for  called  margins  until  the  succeeding 
day,  were  not  inconsistent 

[Bd.    Note.— For    other    cases,    see    Brokers,. 
Cent  Dig.  §§  31-86;   Dec.  Dig.  §  88.*] 

2.  Brokers  (f  24*)— Margin  Transactions- 
Broker's  Right  to  Close  Account- 
Waiver. 

A  provision  in  a  broker's  contract  with  its 
customer,  reserving  the  right  to  close  transac- 
tions without  further  notice  whenever  margins 
were  running  out  could  be  waived  by  the  brok- 
er, either  in  express  terms  or  by  a  course  of 
dealing  giving  the  customer  the  right  to  believe 
that  his  transactions  would  not  be  closed  under 
such  authority  without  notice. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  |  10;    Dec  Dig.  i  24.*] 

8.  Brokers  (|  24*)— Margin  Transactions- 
Right  to  Close  —  Estoppel  —  Course  of 
Dealing. 

Where,  by  a  course  of  dealing  between  a 
broker  and  customer  for  more  than  four  years, 
the  broker  had  not  exercised  or  claimed  an  al- 
leged right  to  close  transactions  without  notice 
to  the  customer  and  an  opportunity  to  deposit 
further  margins,  the  broker  might  be  estopped 
thereby  from  closing  the  customer's  transactions 
contrary  to  such  customary  course  of  dealing. 
[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  10 ;   Dec.  Dig.  |  24.*] 

4.  Brokers  (f  38*)— Margin  Transactions- 
Right  to  Close  —  Course  of  Dealing — 
Evidence. 

Evidence  held  to  warrant  a  finding  that  by 
a  course  of  dealing  between  broker  and  custom- 
er the  broker  had  no  right  to  close  the  custom- 
er's margin  account  without  notice  because  the 
margins  were  running  out. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  |§  31-86;    Dec.  Dig.  §  88.*] 

5.  Brokers  (8  38*)— Stocks— Wrongful  Sale 
—Con  version— instructions. 

In  an  action  against  brokers  for  conversion 
of  plaintiffs  stockst  held  on  margin,  by  sale 
thereof  without  notice,  an  instruction  that  if, 
by  a  course  of  dealing,  defendants  had  waived 
their  right  to  strict  performance  of  the  contract 
and  gave  plaintiff  time  to  maintain  his  margin, 
then  defendants  could  not  recall  such  waiver 
at  their  option  without  reasonable  notice  to 
plaintiff,  so  that  he  might  have  an  opportunity 
to  protect  his  stock,  nor  could  defendants,  if 
they  made  such  waiver,  sell  the  stock  without 
notice  to  plaintiff,  etc.,  was  not  inconsistent 
with  another  instruction  that  if  plaintiff  and 
defendants'  agent,  on  the  day  of  the  sale,  agreed 
that  it  would  be  satisfactory  if  he  deposited  ad- 
ditional margin  on  the  next  day,  and  plaintiff 
deposited  the  amount  demanded  on  the  next 
day,  then  defendants'  prior  sale  of  his  stock 
was  wrongful* 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  §S  31-56 ;   Dec.  Dig.  |  38.*] 

6.  Trial  (§  203*)— Theories  of  Cause. 

Plaintiff  may  properly  advance  more  than 
one  theory  under  which  he  may  be  entitled  to 
recover,  and  introduce  evidence  in  support  of 
each,  and  ask  the  court  to  instruct  with  respect 
to  both. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f|  477-479;    Dec.  Dig.  5  203.*] 

7.  Brokers  (|  38*)— Sale  of  Stock— Duty 
to  Minimize  Damages. 

Where  stockbrokers  sold  a  part  of  plain- 
tiff's securities  held  by  them  on  margins,  with- 
out authority,  plaintiff  was  not  bound,  on  dis- 
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covering  the  fact,  to  immediately  repurchase 
the  stock  sb  as  to  minimize  the  damages  and 
diminish  his  loss,  and  was  therefore  not  limited 
to  a  recovery  of  the  difference  between  the  price 
for  which  his  stock  was  sold  by  the  brokers  and 
what  it  would  have  cost  him  to  recover  his  posi- 
tion by  a  repurchase  on  a  subsequent  day. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  ||  31-36;    Dec  Dig.  |  3a*] 

&  Bbokkb8   (f   38*)  —  Wrongful   Sale  of 
Stock— Damages. 

Where  stockbrokers  wrongfully  converted 
certain  of  plaintiff's  stock  held  by  them  on  mar- 
gins by  a  sale  without  authority  on  a  declining 
market  on  July  26,  1910,  plaintiff  was  not 
bound  to  repurchase  the  stock  at  once,  but  was 
entitled  to  a  reasonable  opportunity  to  consult 
counsel,  to  employ  other  brokers,  to  watch  the 
market  to  determine  whether  it  was  advisable 
to  purchase  on  a  particular  day  or  when  the 
stock  reached  a  particular  quotation,  and  to 
raise  funds  if  he  decided  to  repurchase;  and 
hence  the  court  properly  held  that  plaintiff  was 
entitled  to  the  time  intervening  between  the 
time  of  the  sale  and  August  16th  following  for 
that  purpose,  and  was  entitled  to  recover  the 
difference  between  the  price  for  which  the  stock 
sold  and  the  highest  price  of  the  stock  in  the 
market  between  the  date  of  the  sale  and  the 
date  fixed. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  If  31-36;   Dec  Dig.  |  38.*] 

Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  John  H.  Lyons  against  Miller  & 
Co.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

The  following  are  the  instructions  given 
and  refused: 

"No.  1.  The  jury  are  Instructed  that  the 
relation  between  the  plaintiff  and  defend- 
ant In  this  case  was  that  of  pledgor  and 
pledgee,  with  the  right  In  the  defendant 
to  exercise  all  powers  of  sale  of  the  securi- 
ties mentioned  In  the  evidence  as  having 
been  sold,  as  are  set  forth  In  the  defendant's 
statement  of  purchases,  unless  modified  or 
lessened  by  the  defendant's  conduct  or  acts 
towards  the  plaintiff,  as  explained  In  sub- 
sequent instructions. 

"No.  2.  The  Jury  are  further  Instructed 
that  the  pledgee  or  defendant  had  the  right 
to  exact  strict  performance  of  the  contract 
according  to  Its  terms  and  upon  default  on 
the  part  of  the  plaintiff  to  comply  with  its 
terms  to  sell  the  stock  held  by  the  defend- 
ant. But  strict  performance  of  such  con- 
tract by  the  plaintiff  may  be  waived  by  any 
agreement,  or  course  of  conduct  on  the  part 
of  the  pledgee,  or  defendant,  and,  If  there 
be  any  such,  which  reasonably  led  the  plain- 
tiff to  believe  that  a  sale  would  not  be  made 
without  an  opportunity  being  given  him  to 
Increase  or  maintain  his  margin.  The  good 
faith  which  the  laws  exact  from  a  pledgee 
dealing  with  a  pledge  or  trust  proper- 
ty upon  a  default  by  the  pledgor  In  the  per- 
formance of  the  terms  of  the  contract  un- 
der which  such  property  Is  held  will  not 
permit  the  pledgee  after  having,  by  Its  acts 
or  course  of  dealings,  waived  the  forfeiture 
or  the  right  to  dispose  of  the  pledge  upon 


such  default  by  the  pledgor,  to  suddenly 
stop  short  and  Insist  upon  the  right  to  dis- 
pose of  said  property,  without  notice,  be- 
cause of  any  such  default,  when  the  pledgor 
Is  unprepared  to  perform  said  terms. 

"No.  3.  If  the  jury  believe  that  the  de- 
fendant by  any  course  of  conduct  in  their 
dealings  with  the  plaintiff  in  the  purchase 
and  carrying  of  stock  upon  a  margin  waiv- 
ed their  right  to  exact  strict  performance 
of  the  contract,  and  gave  the  plaintiff  time 
and  indulgence  in  Increasing  and  maintain- 
ing his  margin,  then  the  defendants  could 
not  recall  such  waver  at  their  own  option 
without  reasonable  notice  to  the  plaintiff, 
so  that  he  might  have  an  opportunity  to 
protect  his  stock,  nor  could  the  defendants, 
if  they  made  such  waiver,  sell  the  stock  of 
the  plaintiff  without  giving  such  reasonable 
notice  to  him.  And  if  the  jury  further  be- 
lieve from  the  evidence  that  the  defendants, 
did  make  such  waiver,  and  without  giving 
such  notice  did  sell  the  stock  of  the  plain- 
tiff complained  of  in  the  declaration,  then 
they  must  find  for  the  plaintiff.  If  they  be- 
lieve from. the  evidence  that  he  has  been 
damaged  by  such  conduct  of  the  defendants. 

"No.  4.  The  jury  are  also  Instructed  that 
If  they  believe  that  in  the  conversation  be- 
tween the  plaintiff  and  Roden  on  July  26, 
1910,  the  said  Roden  asked  the  plaintiff  to 
put  up  additional  margin,  the  plaintiff  re- 
plied by  asking  whether  it  would  not  be 
satisfactory  if  he  would  put  it  up  the  next 
day,  and,  If  so,  that  he  would  send  the  said 
Roden  $5,000  the  next  day,  and  that  to 
such  Inquiry  the  said  Roden'  replied  that 
It  would  be  satisfactory  If  he  •  would  send 
up  that  amount  the  next  day,  and  that  Ro- 
den had  power  and  authority  from  the  scope 
of  agency  to  make  such  promise,  and,  furth- 
er, that  the  plaintiff  did  send  up  that 
amount  the  next  day,  then  the  defendants 
had  no  right  to  sell  on  July  26th  the  600 
shares  of  Atlantic  Coast  Line  and  200  shares 
of  American  Car  &  Foundry,  and  for  any 
such  sale  they  are  liable  to  the  plaintiff  for 
damages,  If  any,  as  hereinafter  stated. 

"No.  5.  The  court  further  Instructs  the 
Jury  that  under  all  circumstances  as  to  the 
sale  of  the  stock  purchased  for  the  plaintiff 
an  obligation  rested  upon  the  defendants 
to  act  with  entire  good  faith  and  to  sell 
the  securities  for  the  highest  price  that 
they  could  obtain." 

And  the  defendants  asked  for  the  Instruc- 
tions hereinafter  numbered  Nos.  1,  4,  5,  6, 
7,  7%,  8,  8a,  9,  9a,  10,  11,  12,  C,  13,  and  14, 
which  are  as  follows : 

"No.  1.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  In  this 
case  that  the  defendant  Informed  the  plain- 
tiff that  they  required  enough  money  to  keep 
10-point  margin  on  the  Oar  &  Foundry  stock 
and  the  Atlantic  Coast  Line  stock  of  the 
plaintiff,  and  that  they  reserved  the  right 


•For  other  cases  im  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  tfo.  Series  &  liep'r  Indeac 
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to  sell  the  same  unless  said  margins  were 
so  kept,  and  that  the  plaintiff  failed  to  keep 
said  margins,  then  the  defendants  had  a 
right  to  sell  said  stocks  without  further  no- 
tice to  the  plaintiff,  and  the  Jury  must  find 
for  the  defendants." 

"No.  4.  The  court  instructs  the  jury  that, 
before'  Boden  could  waive  any  provisions 
of  the  contract  between  the  plaintiff  and 
the  defendants,  he,  Roden,  must  have  had 
authority  to  make  such  a  waiver.  If  there 
is  no  proof  of  authority  in  Roden  to  so 
waive,  and  there  must  be  a  verdict  for  the 
defendants. 

"No.  5.  That  if  the  jury  believes  that  the 
defendants  postponed  to  July  27,  1910,  by 
agreement,  the  payment  of  the  margin  call- 
ed for  on  the  morning  of  July  26,  1910,  such 
postponement  of  the  payment  of  the  margin 
called  for  did  not  preclude  the  defendants 
from  exercising  their  right  to  sell  the  se- 
curities of  the  plaintiff  if  the  securities 
further  declined  after  such  first  call,  and 
the  fact  that  such  further  decline  took  place 
on  the  same  day  did  not  affect  the  right 
of  either  party  differently  than  if  such  de- 
cline had  taken  place  the  following  day  or 
the  following  week. 

"No.  6.  The  court  instructs  the  Jury  that 
before  Roden  could  waive  evidence  In  this 
case  that  John  H.  Lyons  in  buying  and  sell- 
ing stocks  through  Miller  &  Co.,  as  brokers, 
was  doing  what  is  known  as  'marginal  busi- 
ness'— that  is,  that  he  did  not  pay  outright 
for  the  stocks  which  he  bought,  but  put  up 
a  margin  or  portion  of  the  purchase  price — 
and  that  Miller  &  Go.  furnished  the  balance 
of  the  money  with  which  to  purchase  the 
stock  and  charged  him  interest  on  same,  and 
that  he  had  notice  that  the  defendants  Mil- 
ler &  Co.  reserved  the  right  to  close  the 
transactions  when  margins  were  running 
out  or  below  a  certain  amount  without  fur- 
ther notice  to  the  said  Lyons  and  settled 
with  him  in  accordance  with  sales  made, 
and  if  they  further  believe  at  the  time,  to 
wit,  on  the  26th  day  of  July,  1910,  at  which 
the  sales  of  the  600  shares  of  Atlantic  Coast 
Line  and  200  shares  of  American  Car  & 
Foundry  stocks  were  sold,  the  margin  on 
the  stock  held  by  the  said  Lyons  was  run- 
ning out  or  below  a  point  contemplated  by 
the  agreement  above  referred  to,  and  the 
said  defendants  sold  the  stocks  because  of 
the  small  margin  at  the  market  price  then 
obtaining  on  the  New  York  exchange,  that 
they  must  find  for  the  defendants. 

"No.  7.  The  court  instructs  the  Jury  that, 
before  the  plaintiff  can  recover  In  this  case, 
the  burden  of  proof  rests  upon  him  to  show 
by  a  preponderance  of  the  evidence  that  he 
deposited  as  margins  with  said  defendants 
such  sums  of  money  or  securities  as  said  de- 
fendants required  of  the  said  plaintiff  to 
protect  said  defendants  against  loss  on  ac- 
count of  the  fluctuations  in  the  market  aa  to 
the  stocks  being  carried  by  the  defendants  for 
the  plaintiff  on  July  26*,  1910,  or  that  the  plain- 


tiff was  then  excused  or  relieved  by  the  de- 
fendants from  depositing  such  margins,  and 
that  unless  the  plaintiff  does  so  prove  the 
jury  must  find  for  the  defendants, 

"No.  7%.  The  court  further  instructs  the 
jury  that  if  they  believe  from  the  evidence 
in  this  case  the  plaintiff  for  a  long  time  be- 
fore July  26,  1910,  had  been  dealing  with 
the  defendants  as  brokers,  and  that  the 
said  plaintiff  had  received  written  state- 
ments from  the  defendants  which  provided 
that  *it  is  further  understood  that  on  alt 
marginal  business  the  right  la  reserved  to 
close  transactions  when  margins  are  running 
out  without  further  notice,'  and  if  they  fur- 
ther believe  that  on  the  morning  of  July  26, 
1910,  that  the  defendants  notified  the  plain- 
tiff that  the  market  was  declining,  and  called 
on  him  for  the  sum  of  $4,000  additional  mar- 
gin, and  the  plaintiff  thereupon  promised 
to  pay  the  $4,000  the  next  day,  and  that  the 
defendants  promised  to  give  the  plaintiff  till 
the  next  day,  to  wit,  July  27,  1910,  to  pay 
the  said  $4,000,  yet  if  they  further  believe 
that  after  said  promise  the  market  price  of 
all  the  stocks  of  the  plaintiff  referred  to  in 
the  declaration  continued  to  decline  so  that 
it  required  an  additional  margin  over  and 
above  the  aforesaid  sum  of  $4,000  to  keep  the 
margin  required  to  protect  the  plaintiffs 
stock,  and  that  the  plaintiff  did  not  keep  in 
touch  with  said  market,  and  did  not  inform 
the  defendants  where  he  could.be  found  or 
located,  and  that  the  defendants  made  rea- 
sonable effort  to  locate  the  said  plaintiff 
so  as  to  give  him  notice  of  the  further  declin- 
ing condition  of  the  market  and  did  not  find 
the  said  plaintiff,  and  that  thereafterwards, 
on  July  26,  1910,  that  the  defendants  sold 
the  said  500  shares  of  the  Atlantic  Coast 
Line  and  200  shares  of  American  Car  &  Foun- 
dry stocks  at  a  time  when  the  market  was 
further  declining  and  the  margins  upon  all 
the  stock  of  the  plaintiff  referred  to  in  the 
declaration  were  running  out,  that  then  the 
defendants  had  a  right  to  sell  said  stock 
without  further  notice  to  the  plaintiff,  and 
the  jury  must  find  for  the  defendants. 

"No.  8.  The  court  further  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  there  was  an  agreement  between  the 
plaintiff  and  defendants  through  its  agent  E. 
L.  Roden,  on  the  26th  day  of  July,  1910,  that 
the  defendants  would  not  carry  the  stocks 
through  the  day  without  additional  margin 
if  the  stocks  declined,  and  the  stocks  did  de- 
cline and  the  plaintiff  did  not  put  up  addi- 
tional margin,  that  then  the  plaintiff  cannot 
recover  any  damages,  and  the  jury  must  find 
for  the  defendants. 

"No.  8a.  The  court  instructs  the  jury  that 
although  they  may  believe  from  the  evidence 
In  this  case  that  B.  L.  Roden  agreed  with 
the  plaintiff  to  forego  the  call  for  margin 
then  necessary  at  the  time  the  call  was 
made,  and  if  they  also  further  believe  that 
there  was  a  further  decline  in  the  market 
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that  made  it  necessary  to  call  for  additional 
margin,  and  that  Roden  exercised  all  dili- 
gence in  endeavoring  to  locate  the  plaintiff 
so  as  to  apprise  him  of  the  fact  that  there 
was  a  further  decline  and  to  call  upon  him 
for  additional  margin,  and  he  was  unable, 
by  the  exercise  of  such  diligence,  to  find  the 
plaintiff  and  that  the  margins  were  bo  run- 
ning out,  that  the  defendants,  acting  in  good 
faith,  sold  out  a  part  of  the  account  of  the 
plaintiff,  that  then  the  jury  are  instructed 
they  must  find  for  the  defendants. 

"No-  9;  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that,  when 
the  plaintiff  employed  the  defendants  as 
brokers,  that  the  plaintiff  contracted  with 
the  defendants  to  deposit  with  them  certain 
sums  of  money  or  securities  as  a  margin 
above  the  market  price  of  said  stocks  so 
purchased  so  as  to  protect  the  said  defend- 
ants against  loss  on  account  of  the  fluctua- 
tions in  the  market,  then  it  was  and  became 
the  duty  of  the  plaintiff  without  notice  from 
the  defendant  to  at  all  times  constantly  watch 
the  market  so  as  to  keep  enough  money  or 
securities  deposited  with  the  said  defendants 
to  maintain  said  margin  so  as  to  protect  the 
defendants  against  loss,  and  if  they  believe 
from  the  evidence  that  the  said  plaintiff 
failed  to  do  so,  and  that  the  defendants  sold 
the  stock  of  the  plaintiff  set  out  in  the 
declaration  at  a  time  when  the  plaintiff  did 
not  have  enough  money  deposited  with  the 
defendants  to  maintain  and  keep  said  mer- 
gln,  then  they  must  find  for  the  defendants. 

"No.  9a.  The  court  instructs  the  jury  that 
if  they  believe  that  the  plaintiff  was  illegally 
sold  out  that  then  it  was  the  duty  of  the 
plaintiff  to  require  the  brokers  to  replace 
the  stock  at  the  earliest  moment,  and,  if 
they  failed  to  do  so,  then  to  purchase  the  same 
himself,  the  court  telling  the  jury  that  the 
party  who  suffers  from  a  breach  of-  a  con- 
tract must  so  act  as  to  make  his  damages  as 
small  as  he  reasonably  can. 

"No.  10.  The  court  tells  the  Jury  that  if 
they  believe  from  the  evidence  that  the  plain- 
tiff was  illegally  sold  out  that  the  law  al- 
lows him  just  Indemnity  for  the  loss  that  he 
has  sustained  by  the  sale  of  his  stock,  and, 
In  case  where  loss  of  profits  is  claimed,  it 
should  be  an  amount  sufficient  to  Indemnify 
the  party  injured  for  the  loss  which  is  the 
natural,  reasonable  and  proximate  result  of 
the  wrongful  act  complained  of,  and  which  a 
proper  degree  of  prudence  on  the  part  of  the 
plaintiff  would  not  have  averted  that  it  was 
the  duty  of  the  plaintiff  so  soon  as  he  learned 
that  he  was  sold  out  to  require  the  defend- 
ants to  reinstate  him,  and,  if  they  failed  to 
do  so,  within  a  reasonable  time,  then  to  pur- 
chase for  himself,  the  court  telling  the  jury 
that  the  party  who  suffers  from  a  breach  of 
contract  must  so  act  as  to  make  his  damages 
as  small  as  he  reasonably  can. 

"No.  11.  The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 


plaintiff  was  illegally  sold  out,  and  damaged 
thereby,  that  then  the  measure  of  his  dam- 
ages is  the  difference  between  the  price  at 
which  the  plaintiff  was  illegally  sold  out 
and  the  price  at  which  the  said  stocks  which 
were  so  sold  could  have  been  repurchased 
within  a  reasonable  time,  and  that  the  next 
day,  the  27th  day  of  July,  1910,  was  a  rea- 
sonable time  for  the  plaintiff  to  repurchase 
said  stock  under  the  facts  and  circumstances 
of  this  case,  and  that  in  ascertaining  the 
damages,  if  any,  which  they  may  find  the 
plaintiff  to  be  entitled,  they  cannot  allow  the 
plaintiff  more  than  the  difference  between 
the  price  at  which  the  500  shares  of  the 
Atlantic  Coast  Line  and  200  shares  of  Ameri- 
can Car  &  Foundry  stock  was  sold  on  the 
20th  day  of  July,  1910,  and  the  market  price 
at  which  the  plaintiff  could  have  repurchas- 
ed the  same  on  July  27,  1910. 

"No.  12.  The  court  instructs  the  jury  that 
the  burden  of  proof  in  this  case  is  upon  the 
plaintiff  to  prove,  by  a  preponderance  of  evi- 
dence, to  the  satisfaction  of  the  jury  all  the 
material  allegations  of  his  declaration,  and 
also  to  prove  by  like  evidence  that  there  was 
a  waiver  by  the  defendants  of  their  agree- 
ment, or  that  a  new  contract  was  made  by 
him  with  the  defendants  on  July  26,  1910, 
and  that  said  Roden  had  power  and  author!* 
ty  from  Miller  &  Co.  to  make  such  a  prom- 
ise, if  any  such  was  made. 

"No.  C.  The  court  instructs  the  jury  that 
it  is  for  them  to  determine  what  the  agree- 
ment was  between  Mr.  Roden  and  the  plain- 
tiff on  the  26th  day  of  July,  1910,  and  wheth- 
er or  not  Miller  &  Co.,  through  Mr.  Roden, 
agreed  to  carry  the  plaintiff's  account  over 
until  the  next  day,  regardless  of  the  condi- 
tion of  the  market  They  are  further  in- 
structed that,  if  they  believe  from  the  evi- 
dence in  this  case  that  there  was  an  agree- 
ment on  the  part  of  Miller  &  Co.  to  so  carry 
the  plaintiff's  account  over  until  the  next 
day,  then  this  became  a  new  contract,  and 
the  question  as  to  whether  or  not  the  de- 
fendants, by  their  course  of  conduct  and  pre- 
vious dealing,  had  waived  a  strict  compile 
ance  with  the  original  contract,  cannot  be 
taken  into  consideration,  but  that  this  new 
agreement  superseded  both  the  original  con- 
tract and  the  previous  course  of  dealing. 

"No.  13.  The  court  tells  the  Jury  that 
waiver  is  the  intentional  relinquishment  of 
a  known  right,  with  both  knowledge  of  its 
existence  and  an  Intention  to  relinquish  it 
And  that  if  the  plaintiff  claims  that  the 
defendant  waived  any  of  the  conditions  of 
the  contract  of  pledge,  or  that  they  waived 
the  right  to  a  10-point  margin,  the  burden 
of  proof  is  upon  the  plaintiff  to  prove  by 
a  preponderance  of  evidence  such  waiver, 
and  to  prove  the  Intent  on  the  part  of  the 
defendant  to  make  such  waiver. 

"No.  14.  The  court  instructs  the  Jury  that, 
where  a  person  deals  with  an  agent,  it  is 
his  duty  to  ascertain  the  extent  of  the  agen- 
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cy,  and  that  he  deals  with  him  at  his  own 
risk,  and  they  are  further  instructed  that 
it  is  for  them  to  determine  from  the  facts  in 
this  case  whether  or  not  the  agent,  E.  L. 
Roden,  had  the  power  to  waive  the  provi- 
sions of  the  contract  requiring  the  plaintiff 
to  keep  a  margin  of  10  points  on  his  stock, 
and  they  are  further  Instructed  that  the 
contract  in  this  case  was  that  the  plaintiff 
should  keep  at  all  times  a  margin  of  10 
points  on  the  amount  of  his  purchases,  and 
that,  if  the  plaintiff  seeks  to  excuse  himself 
from  performing  the  contract,  he  must  show 
by  a  preponderance  of  the  testimony  that  he 
did  so  keep  his  account,  or  that  the  defend- 
ants themselves  waived  this  contract,  or 
that  an  agent  who  had  authority  to  waive 
said  contract  did  so  waive  the  provisions 
thereof." 

But  the  court  refused  to  give  instructions 
asked  for  by  the  defendants  Nos.  1,  4,  5,  7%, 
and  C,  and  modified  and  amended  the  de- 
fendants' aforesaid  instructions  Nos.  6,  7,  9, 
11,  and  13,  and  as  modified  and  amended, 
gave  them  as  follows  (the  amendments  being 
italicized) : 

"No.  6.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  in  this  case 
that  John  H.  Lyons  in  buying  and  selling 
stocks  through  Miller  &  Co.  as  brokers  was 
doing  what  is  known  as  a  marginal  business 
—-that  is,  that  he  did  not  pay  outright  for 
the  stocks  which  he  .bought,  but  put  up  a 
margin  or  portion  of  the  purchase  price — and 
that  Miller  &  Co.  furnished  the  balance  of 
the  money  with  which  to  purchase  the  stock, 
and  charged  him  interest  on  same,  and  that 
he  had  notice  that  the  defendants  Miller  & 
Co.  reserved  the  right  to  close  the  transac- 
tions when  the  margins  were  running  out 
or  below  a  certain  amount  without  further 
notice  to  the  said  Lyons,  and  settled  with 
him  in  accordance  with  sales  made,  and  if 
they  further  believe  at  the  time,  to  wit,  on 
the  26th  day  of  July,  1910,  at  which  the 
sales  of  the  500  shares  of  Atlantic  Coast  Line 
and  200  shares  of  American  Car  &  Foundry 
stocks  were  sold  the  margin  on  the  stock 
held  by  said  Lyons  was  running  out  or  below 
a  point  a  pontl  contemplated  by  the  agree- 
ment above  referred  to,  and  the  said  defend- 
ants sold  the  stocks  because  of  the  small  mar- 
gin at  the  market  price  then  obtaining  on 
the  New  York  Exchange,  that  they  must  find 
for  the  defendants,  unless  the  fury  shall  be- 
lieve from  the  evidence  that  the  defendants 
by  their  course  of  action  waived  such  right 
to  sell  without  notice,  or  do  not  believe  from 
the  evidence  that  no  July  26th  the  defend- 
ants agreed  with  the  plaintiff  that  they 
would  wait  until  the  newt  day  for  additional 
margins. 

"No.  7.  The  court  instructs  the  Jury  that, 
before  the  plaintiff  can  recover  in  this  case, 
the  burden  of  proof  rests  upon  him  to  show 
by  a  preponderance  of  the  evidence  that  he 
deposited  as  margins  with  said  defendants 


such  sums  of  money  or  securities  as  said  de- 
fendants required  of  the  said  plaintiff  to 
protect  said  defendants  against  loss  on  ac- 
count of  the  fluctuations  in  the  market  as. 
to  the  stocks  being  carried  by  the  defend- 
ants for  the  plaintiff  on  July  26,  1910,  or 
that  the  plaintiff  was  then  or  had  previously 
been  excused  or  relieved  by  the  defendant 
from  depositing  such  margins,  and  that, 
unless  the  plaintiff  does  so  prove,  the  jury 
must  find  for  the  defendants." 

"No.  9.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  when 
the  plaintiff  employed  the  defendants  as 
brokers  that  the  plaintiff  contracted  by  the 
terms  of  the  agreement  between  them  with 
the  defendants  to  deposit  with  them  certain 
sums  of  money  or  securities  as  a  margin 
above  the  market  price  of  said  stocks  so  pur- 
chased, and  to  maintain  the  same  at  all  times 
so  as  to  protect  the  said  defendants  against 
loss  on  account  of  the  fluctuations  in  the 
market,  then  it  was  and  became  the  duty  of 
the  plaintiff,  without  notice  from  the  defend- 
ants, to  at  all  times  constantly  watch  the 
market  so  as  to  keep  enough  money  or  secu- 
rities deposited  with  the  said  defendants  to 
maintain  said  margins  so  as  to  protect  the 
defendants  against  loss,  unless  the  terms  of 
said  contract  were  waived  by  the  defendants 
as  explained  in  the  other  instructions;  and, 
if  they  believe  from  the  evidence  that  the 
said  plaintiff  failed  to  do  so,  that  the  defend- 
ants had  not  waived  the  terms  of  their  agree- 
ment as  explained  in  another  instruction, 
and  that  the  defendants  sold  the  stock  of  the 
plaintiff  set  out  in  the  declaration  at  a  time 
when  the  plaintiff  did  not  have  enough  mon- 
ey deposited  with  the  defendants  to  main- 
tain and  keep  said  margin,  then  they  must 
find  for  the  defendants,  provided  you  do  not 
believe  from  the  evidence  that  on  July  26th 
the  defendants  agreed  with  the  plaintiff  that 
they  would  wait  until  next  day  for  addition- 
al margins." 

"No.  11.  The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
plaintiff  was  illegally  sold  out,  and  damaged 
thereby,  that  then  the  measure  of  his  dam- 
ages is  the  difference  between  the  price  at 
which  the  plaintiff  was  illegally  sold  out  and 
the  price  at  which  the  said  stocks  which 
were  so  sold  could  have  been  repurchased 
within  a  reasonable  time,  and  that  the  16th 
day  of  August,  1910,  was  a  reasonable  time 
for  the  plaintiff  to  repurchase  said  stock  un- 
der the  facts  and  circumstances  of  this  case, 
and  that  in  ascertaining  the  damages,  if  any, 
which  they  may  find  the  plaintiff  to  be  en- 
titled, they  cannot  allow  the  plaintiff  more 
than  the  difference  between  the  price  at 
which  the  500  shares  of  the  Atlantic  Coast 
■Line  and  200  shares  of  American  Car  & 
Foundry  stock  was  sold  on  the  26th  day  of 
July,  1910,  and  the  market  price  at  which 
the  plaintiff  could  have  repurchased  the 
same  on  16th  day  of  August,  1910." 
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"No.  13.  The  court  tells  the  Jnry  that  waiv- 
er Is  the  Intentional  relinquishment  of  a 
known  right  with  both  knowledge  of  Its  ex- 
istence and  an  intention  to  relinquish  It 
And  if  the  plaintiff  claims  that  the  defend- 
ants waived  any  of  the  conditions  of  the  con- 
tract of  pledge,  or  that  they  waived  the  right 
to  a  10-point  margin,  the  burden  of  proof  is 
upon  the  plaintiff  to  prove  by  a  preponder- 
ance of  evidence  such  waiver,  and  to  prove 
the  intent  on  the  part  of  the  defendant  to 
make  such  waiver.  Waiver  need  not  "be 
proved  by  express  statement  to  that  effect. 
It  may  be  proved  by  the  acts,  conduct ,  or 
dealings  of  the  defendants.** 

O'Flaherty  &  Fulton,  Scott,  Buchannan  & 
Cardwell,  and  Simpson,  Werner  &  Cardozo, 
for  plaintiff  in  error.  Page  &  Leary  and  G. 
V.  Meredith,  for  defendant  in  error. 

KEITH,  P.  Lyons  brought  an  action  of 
assumpsit  in  the  circuit  court  of  the  city  of 
Richmond  against  the  firm  of  Miller  &  Co., 
stockbrokers  of  the  city  of  New  York,  with 
a  branch  office  in  the  city  of  Richmond,  and 
recovered  a  verdict  and  judgment  for  $7,145, 
to  which  Miller  &  Co.  applied  for  and  ob- 
tained a  writ  of  error. 

During  the  progress  of  the  trial  several 
bills  of  exceptions  were  taken  to  the  admis- 
sion of  evidence,  but  as  they  present  no  ques- 
tion of  particular  interest,  and  were,  we 
think,  correctly  decided,  they  need  not  be 
further  noticed  in  this  opinion. 

The  testimony  and  other  evidence  before 
the  jury  tends  to  prove  that  Lyons  during 
a  series  of  years,  commencing  in  1906  and 
coming  down  to  July,  1910,  was  the  pur- 
chaser of  stocks  through  the  firm  of  Miller  & 
Co.  upon  margins.  The  nature  of  the  con- 
tract between  Miller  &  Co.  and  Lyons  is 
disclosed  by  the  statements  and  receipts 
given  by  Miller  &  Co.  to  Lyons  upon  the 
purchase  or  sale  of  stocks  or  the  receipt  of 
money  paid  by  Lyons  to  Miller  &  Co.,  as,  for 
example,  upon  the  purchase  of  stocks  Miller 
&  Co.  would  issue  to  Lyons  a  receipt  in  the 
following  form,  printed  in   red  ink: 

"The  amounts  of  securities  specified  in 
this  receipt  are  deposited  with  Miller  &  Co., 
and  are  to  be  used  by  them  as  margin  or 
collateral  security  to  protect  them  from  loss 
in  any  present  or  subsequent  transaction  be- 
tween them  and  the  party  to  whom  it  is 
issued.  If  the  said  Miller  &  Co.  shall  at  any 
time,  for  any  reason,  deem  the  said  margin 
insufficient,  then  the  said  Miller  &  Co.  may 
close  any  or  all  of  such  transactions  without 
demanding  further  payment  or  additional  se- 
curity and  may  buy  in  or  sell  any  stocks, 
bonds,  securities,  grain,  provisions,  or  other 
property,  sold  or  purchased  for  the  party  to 
whom  this  receipt  is  issued,  and  may  sell 
any  securities  held  as  collateral  on  the  N.  Y. 
Stock  Exchange,  N.  Y.  Produce  Exchange, 
N.  Y.   Cotton  Exchange,  N.  Y.   Coffee  Ex- 


change, Chicago  Board  of  Trade,  or  else- 
where at  public  or  private  sale  without  de- 
mand or  notice/' 

•  And  on  each  transaction,  where  there  was 
a  purchase  or  a  sale  made,  a  notice  of  the 
same  was  sent,  at  the  bottom  of  which  was 
printed  plainly  the  following: 

"It  is  understood  that  on  ail  marginal 
business  we  reserve  the  right  to  close  trans- 
actions for  your  account  without  further 
notice,  whenever  your  margins  are  running 
out,  and  to  settle  contracts  in  accordance 
with  the  rules  and  customs  of  the  New  York 
Stock  Exchange." 

It  Is  admitted  by  both  parties,  plaintiff 
and  defendant,  that  such  was  the  contract 
between  them. 

The  business  between  the  plaintiff  and  the 
defendant  was  carried  on  through  a  Mr. 
Roden,  the  agent  of  Miller  &  Co.,  in  charge 
of  the  Richmond  office,  and  on  the  26th  of 
July,  1910,  Lyons  was  the  holder  of  1,100 
shares  of  Atlantic  Coast  Line  stock  and  500 
shares  of  American  Car  &  Foundry  stock, 
and  measured  by  the  opening  prices  of  those 
stocks  upon  the  morning  of  that  day  his 
account  was  $4,000  less  than  a  10  per  cent, 
margin;  thereupon  Mr.  Roden  called  Mr. 
Lyons  over  the  phone  about  half  past  10 
o'clock,  but  Mr.  Lyons  was  not  at  that  time 
in  his  office.  He  again  called  about  a  quar- 
ter past  11  o'clock,  and,  when  Mr.  Lyons 
came  to  the  phone,  Roden,  according  to  his 
statement,  told  him  that  his  account  requir- 
ed $4,000  additional  margin,  to  which  Mr. 
Lyons  responded :  "I  have  just  gotten  to  the 
office.  I  have  got  a  great  big  pile  of  mail  in 
front  of  me.  I  am  very  busy.  I  won't  have 
time  to  attend  to  it  to-day ;  won't  it  be  sat- 
isfactory to  send  it  up  to-morrow?"  To 
which  Roden  (according  to  Roden's  account) 
replied  that  it  would  be  satisfactory  to  send 
It  "to-morrow,  if  the  market  did  not  decline 
further.**  Lyons  replied:  "I  haven't  got  time 
to  attend  to  it  to-day,  but  I  will  certainly 
send  It  up  in  the  morning."  Roden  said, 
"All  right,  Mr.  Lyons;"  and  that  was  all.  An 
hour  later  the  market  had  declined.  Coast 
Line  had  opened  at  107  and  Car  Foundry  at 
44.  Coast  Line  sold  off  to  106  and  Car  Foun- 
dry to  about  42 ;  and  whereas,  Mr,  Lyons'  ac- 
count bad  required  $4,000  at  the  opening, 
this  decline  of  a  point  in  Coast  Line  and  two 
points  in  Car  Foundry  made  it  necessary  to 
have  about  $3,000  more.  Roden  testified: 
"I  had  not  any  doubt  in  the  world  but  what 
I  could  get  hold  of  Mr.  Lyons,  and  I  went 
to  the  phone  about  12  o'clock,  when  Coast 
Line  was  selling  at  a  still  lower  price,  about 
104,  called  up  his  office,  and  I  was  told  that 
he  had  gone  home.  Then  I  went  back  to  the 
desk  and  penciled  a  note  to  Mr.  Lyons.  1 
wrote  him  a  note,  and  told  him  the  market 
had  declined  further,  and  we  must  have 
$5,000  at  once  or  we  would  have  to  liquidate 
part  of  his  account.  I  called  my  young  man, 
Mr.  Hotze,  and  gave  him  this  note.    He  read 
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It,  and  I  put  It  tn  an  envelope,  and  address- 
ed it  to  Mr.  John  H.  Lyons,  care  Richmond 
Leather  Company,  and  told  Mr.  Hotze  to 
take  it  down  there  and  give  it  to  Mr.  Lyons, 
and  if  he  was  not  there  to  leave  it.  After 
he  had  gone,  I  went  to  the  phone  and  call- 
ed  up  Mr.  Lyons'  home.  I  was  told  that 
he  was  not  there.  I  thought  perhaps  Mr. 
Lyons  had  not  had  time  to  get  home.  So, 
in  the  meantime,  Mr.  Hotze  got  back,  and 
said  that  Mr.  Lyons  was  not  there  at  his 
office,  but  he  had  left  the  note.  I  again 
called  up  his  home,  but  he  was  not  there. 
I  left  word  with  whoever  answered  the 
phone  to  have  Mr.  Lyons  call  my  phone, 
Monroe  601,  as  soon  as  he  got  there."  He 
then  called  up  the  Commonwealth  Club,  of 
which  Mr.  Lyons  was  a  *member,  and  was 
told  that  Mr.  Lyons  had  Just  left.  Then  he 
informed  the  New  York  office  that  he  could 
not  locate  Mr.  Lyons  anywhere;  that  he 
had  called  Mr.  Lyons  in  the  morning,  and 
told  him  that  they  must  have  this  $4,000 
margin,  and  informed  the  New  York  office 
of  what  had  taken  place  between  them. 
Later  in  the  day  the  decline  was  so  con- 
stant and  of  such  a  general  character,  and 
the  market  in  such  a  precarious  condition 
that  Miller  &  Co.,  acting  upon  the  authority 
which  they  had  under  the  contract,  and  ac- 
cording to  their  best  judgment,  closed  out  a 
portion  of  the  plaintiffs  account,  and  sold 
500  shares  of  Coast  Line  and  200  shares  of 
Car  Foundry  at  the  best  bids  which  they 
could  get,  selling  them  in  lots  of  100,  and 
members  of  the  firm  personally  executing  the 
sales  of  the  stock  upon  the  New  York  Stock 
Exchange.  Miller  &  Co.  assert  that  these  sales 
were  made  in  good  faith  and  in  the  exercise 
of  their  best  business  judgment  for  the  pro- 
tection of  both  parties,  and  in  accordance 
with  the  terms  of  the  contract  had  with  the 
plaintiff,  after  he  had  violated  his  contract 
and  failed  to  keep  up  his  margins. 

On  the  next  day  Lyons  wrote  a  letter  to 
Miller  &  Co.  and  sent  a  check  for  $5,000,  de- 
manding that  he  be  reinstated.  In  this  let- 
ter he  claimed  that  the  agreement  between 
himself  and  Roden  was  that  it  would  be 
satisfactory  if  a  check  for  $5,000  was  sent 
the  next  day;  Roden  claiming  that  the  agree- 
ment was  it  would  be  satisfactory,  provided 
the  market  did  not  decline. 

It  may  be  as  well  to  give  here  Lyons'  state- 
ment of  what  occurred  on  the  26th  of  July. 

He  said  he  had  just  gotten  to  his  office 
when  he  was  told  that  Mr.  Roden  was  at 
the  phone  and  wished  to  speak  to  him;  that 
Mr.  Roden  said:  "Mr.  Lyons,  the  market 
looks  very  weak,  and  I  must  have  $5,000  to- 
day." Mr.  Lyons  states:  "I  took  my  watch 
out  and  said,  'Gee,  Mr.  Roden,' —  That  is  the 
way  I  know  it  was  11:15,  I  took  out  my 
watch  and  looked  at  it  and  said,  'Gee,  Mr. 
Roden,  it  is  11:15,  and  I  have  just  this  minute 
gotten  to  my  office.'  I  don't  think  I  had 
taken  my  coat  off.  'Can't  you  wait  until  to- 
morrow?'   He  said,  'Mr.  Lyons,  will  you  cer- 


tainly attend  to  it  to-morrow  r  I  said,  1 
certainly  wilL'  He  said,  'Don't  fail,'  and  he 
repeated  it  again.  I  said  'Mr.  Roden,  I 
will  certainly  attend  to  it  the  first  thing  in 
the  morning.'  He  said,  'All  right,  that  will 
do.'  I  said,  'I  thank  you  very  much,  Mr. 
Roden.    I  am  very  much  obliged  to  you.' " 

It  will  be  observed  that  this  differs  from 
Roden's  account  in  two  particulars:  In  the 
first  place,  Roden  claims  to  have  asked  for 
$4,000,  while  Lyons  says  the  demand  was 
for  $5,000,  but  this  difference  is  not  material; 
and,  according  to  Mr.  Roden's  account  his 
promise  was  conditional,  that  it  would  be 
satisfactory  to  have  the  money  the  following 
day,  if  the  market  did  not  decline  further, 
whereas,  according  to  the  statement  of  Mr. 
Lyons,  the  undertaking  was  unconditional. 

Mr.  Lyons'  statement  is  corroborated  by 
his  bookkeeper — that  is  to  say,  corroborated 
so  far  as  a  conversation  can  be  corroborated 
by  a  witness  who  hears  only  one  of  the  in- 
terlocutors. 

The  case  for  the  defendant  in  error  rests 
upon  two  propositions:  First,  that  Miller  & 
Co.  did  not  have  a  right  to  sell  his  stocks, 
or  any  of  them,  without  notice,  as  was  done 
on  July  26,  1910,  after  having,  by  their  acts, 
and  by  the  course  of  dealings  between  them* 
selves  and  him,  covering  a  period  of  four 
years,  led  him  to  believe  that  a  sale  would 
not  be  made  without  an  opportunity  being 
given  him  to  increase  and  maintain  his  mar- 
gin; second,  that  he  made  with  Miller  &  Co. 
on  the  morning  of  July  26,  1910,  a  valid  con- 
tract, whereby  Miller  &  Co.  bound  them- 
selves unconditionally  to  wait  until  the  fol- 
lowing day  for  the  margin  called  for,  and 
therefore  they  (Miller  &  Co.)  did  not  have 
the  right  to  sell  his  stocks,  or  any  part  of 
them,  on  that  day. 

[1]  These  two  defenses  (propositions)  are 
by  no  means  contradictory,  the  one  of  the 
other,  or  even  in  any  degree  inconsistent. 
Either  one  of  them  would  be  sufficient  if 
maintained  by  satisfactory  proof,  or  both  of . 
them  together  may  be  relied  upon  by  the 
plaintiff  to  maintain  his  suit 

[2,3]  That  covenants  and  stipulations 
made  by  covenantor  for  his  benefit  may  be 
waived  by  him,  either  by  express  terms  or 
by  a  course  of  dealing,  is  a  well-established 
principle  in  every  system  of  enlightened  ju- 
risprudence. That  a  covenantor  may,  by  his 
conduct,  so  lull  his  covenantee  into  a  sense 
of  security  as  thereby  to  estop  himself  from 
the  exercise  of  a  right  for  which  he  had  con- 
tracted, is  equally  clear.  Instances  illustrat- 
ing this  principle  abound  in  the  law  with 
reference  to  contracts  of  insurance,  but  its 
operation  is  not  limited  to  any  specific  class 
of  contracts  and  dealings  between  men. 
Such  estoppels  are  founded  upon  principles 
of  morality  and  public  policy;  their  object 
being  to  prevent  that  which  deals  in  duplici- 
ty and  inconsistency.  Bower  v.  McCormick, 
64  Va.  310. 

In  Georgia   Home  Ins.  Co.  v.  Kinnier's 


Va.) 


MILLER  6  GO.  v.  LYONS 


201 


Adm'x,  60  Va.  88,  It  was  held  that  "any 
acta,  declarations,  or  course  of  dealing  by 
the  insurers,  with  knowledge  of  the  facts 
constituting  a  breach  of  a  condition  in  the 
policy,  recognizing  and  treating  the  policy 
as  still  in  force,  and  leading  the  assured  to 
regard  himself  as  still  protected  thereby,  will 
amount  to  a  waiver  of  the  forfeiture  by 
reason  of  such  breach,  and  estop  the  com- 
pany from  setting  up  the  same  as  a  defense 
when  sued  for  a  subsequent  loss." 

In  the  case  before  us,  under  the  contract 
between  the  parties,  it  may  be  conceded  that 
Miller  &  Co.  had  the  right  to  sell  the  stocks 
carried  by  them  for  Lyons  whenever  his 
margin  fell  below  ten  points,  and  that  they 
were  the  sole  judges  of  the  necessity  and 
propriety  of  sale;  yet,  applying  the  princi- 
ple declared  by  Judge  Burks  in  the  case  just 
cited,  any  acts,  declarations,  or  course  of 
dealing  upon  the  part  of  Miller  &  Co.  with 
knowledge  of  the  facts,  and  which  led  Ly- 
ons to  believe  that  they  would  not  exercise 
their  right  to  sell  without  giving  him  timely 
notice,  estops  them  from  setting  up  their 
right  to  sell  under  the  contract,  when  sued 
for  a  loss  incurred  by  reason  of  a  sale  made 
in  derogation  of  such  course  of  dealing. 

That  the  evidence  in  the  record  does  tend 
to  establish  such  a  course  of  dealing  as 
tended  to  lull  Lyons  into  a  false  sense  of 
security,  and  such  as  to  induce  a  reasonable 
man  to  believe  that  the  power  of  sale  would 
not  be  exercised  without  an  opportunity  up- 
on his  part  to  put  up  additional  margin,  is 
plain.  Running  through  the  whole  course 
of  their  transactions,  covering  about  four 
years,  there  were  many  Instances  in  which 
Lyons'  margin  fell  below  10  per  cent. 

[4]  On  May  28,  1907,  they  had  demanded 
$1,000  margin,  and  he  had  sent  $500,  and 
thereupon  they  wrote  to  him  as  follows: 
"In  response  to  bur  request  for  $1,000  mar- 
gin you  sent  us  to*day  $500.  In  the  present 
state  of  the  market  it  is  very  necessary  that 
we  should  have  full  margin  on  all  accounts, 
and  we  would,  therefore,  thank  you  to  let 
us  have  tomorrow  $500  additional  in  accord- 
ance with  our  original  request" 

On  August  9,  1907,  they  wrote  to  him: 
"In  the  absence  of  additional  funds,  as  re- 
quested by  us  several  times,  we  have  placed 
an  order  to  sell  your  Atlantic  Coast  Line 
when  present  margin  is  exhausted,  at  82%." 

On  August  10,  1907,  they  wrote:  "We 
have  wired  you  to-day  at  Woodberry  Forest 
requesting  fifteeen  hundred  dollars  more  on 
your  Atlantic  Coast  Line  stock.  Our  New 
York  office  Informs  us  that  they  have,  in 
the  mean  time  entered  a  stop  loss  order 
at  74%.    The  stock  closed  at  79." 

October  7,  1907:  "Atlantic  Coast  Line  is 
selling  now  at  77.  Your  account  requires 
$1,000  additional  amount  early  to-morrow. 
We  were  unable  to  get  you  on  the  phone  to- 
day" 

On  October  9, 1907:  "We  have  no  response 


to  our  request  made  on  Monday,  the  7th 
Inst,  for  additional  margin.  Unless  you  at- 
tend to  this  matter  at  once,  we  will  have  to 
close  the  account  out  when  present  margins 
are  exhausted." 

October  10,  1909:  "We  beg  to  acknowledge 
$1,000  received  to-day.  Same  has  been  cred- 
ited to  your  account  Coast  Line  broke 
again,  selling  at  71%.  The  account  now  re- 
quires $1,000  in  addition  to  the  $1,000  above 
named.  Please  see  that  we  receive  check 
for  this  amount  to-morrow." 

October  11,  1907:  "Coast  Line  closed  at 
70  to-day.  We  have  been  trying  all  day  to 
get  you  over  the  phone.  So  far  we  have 
been  unable  to  reach  you.  We  must  have 
$1,500  additional  margin  on  your  stock  be- 
fore 11  o'clock  to-morrow  morning;  if  it  is 
not  received  we  will  have  to  enter  an  order 
to  close  the  account  when  present  margins 
are  exhausted." 

October  26,  1909:  "We  wired  you  to  New 
York,  requesting  you  to  let  us  have  $1,000 
additional  margin,  and  also  requesting  you 
to  reply  to  our  telegram.  At  this  writing 
we  have  not  received  a  reply,  although  we 
are  informed  by  the  telegraph  company  that 
our  message  was  delivered  to  you  in  person. 
We  must  have  this  check  Monday  morning, 
otherwise,  we  will  have  to  enter  an  order  to 
sell  your  stocks  when  present  margins  are 
exhausted." 

We  think  these  letters  justify  the  com- 
ment made  upon  them  in  the  brief  of  de- 
fendant In  error:  They  show  "the  demands 
for  margins,  when  required  to  be  paid  and 
notice  of  Miller  &  Co.'s  intention  to  close 
out  account  on  stop  loss  order,  or  'when  the 
margins  are  exhausted.'  They  show  that 
the  fact  that  they  could  not  get  him  over 
the  phone  did  not  lead  them  to  believe  that 
they  were  justified  in  selling  without  giving 
Lyons  until  the  next  day  to  put  up  more 
margins.  They  afford  a  fair  sample  of 
Miller  &  Co.'s  course  of  dealings  with  Lyons 
throughout  the  entire  term  covered  by  the 
account" 

In  the  instances  cited,  and  in  many  others 
that  appear  in  the  record,  it  seems  that  al- 
though the  market  might  be  weak  end 
falling,  although  the  margin  had  fallen  be- 
low the  10  per  cent  limit  although  the  de- 
mands for  margins  were  not  always  prompt- 
ly met,  that  Miller  &  Co.  never  went  be- 
yond the  point  of  reiterating  the  demand 
for  margins,  with  the  declaration  in  some 
instances  that  they  had  put  in  a  stop  loss 
order — in  other  words,  that  the  stock  would 
be  sold  when  the  existing  margin  was  ex- 
hausted. 

Upon  this  evidence,  the  court  instructed 
the  jury  as  to  the  rights  of  plaintiffs  in  er- 
ror under  the  original  contract  unmodified 
and  unaffected  by  the  course  of  dealing  be- 
tween the  parties.  It  then  instructed  the 
jury  as  to  waiver  of  the  right  by  express 
agreement  or  by  a  course  of  dealing  be- 
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tween  the  parties;  and  those  instructions 
we  think  fully  and  fairly  submitted  the 
question  to  the  jury. 

[5]  There  is  in  our  opinion  no  conflict  be- 
tween instructions  Nos.  3  and  4,  given  by 
the  court  at  the  instance  of  the  defendant 
in  error.  In  No.  3  the  jury  is  instructed  as 
to  the  effect  of  the  general  course  of  deal- 
ings between  the  plaintiff  and  the  defend- 
ants, as  to  the  purchase  and  carrying  of 
stocks  upon  margin,  and  in  instruction  No. 
4  the  attention  of  the  jury  was  directed  to 
what  occurred  between  Lyons  and  Roden 
on  the  26th  of  July,  1910.  As  we  have  seen, 
the  plaintiff  relied  upon  two  theories  to 
maintain  his  case — the  general  course  of 
dealing  between  the  parties,  and  the  specific 
contract  of  July  26,  1910.  The  law  as  ap- 
plicable to  the  two  branches  of  the  case  is 
presented  in  instructions  3  and  4,  and  we 
find  in  them  no  insufficiency,  no  inconsisten- 
cy, but  are  of  opinion  that  they  fairly  and 
properly  present  the  law  of  the  case  upon 
the  points  covered  by  them. 

[6]  A  great  deal  of  reliance  was  placed  by 
counsel  for  plaintiffs  in  error  upon  instruc- 
tion "C,"  which  was  offered  by  them  and 
refused  by  the  court.  What  we  have  already 
said  disposes  of  this  question.  The  plaintiff 
could  properly  advance  both  theories  of  his 
case  before  the  jury,  introduce  evidence  in 
support  of  each,  and  ask  the  court  to  in- 
struct with  respect  to  them;  and  the  asser- 
tion of  defendant  In  error's  right,  under  the 
arrangement  of  July  26,  1910,  did  not  in  our 
judgment  Involve  an  abandonment  or  in  any 
degree  diminish  his  right  to  rely  upon  the 
course  of  dealing  which  had  prevailed  be- 
tween the  parties  up  to  that  time. 

The  real  source  of  trouble  in  this  case  was 
that  Miller  &  Co.,  the  principals,  disapprov- 
ed of  and  repudiated  the  act  of  their  agent, 
Roden,  when  he  advised  them  of  what  he 
had  done.  This  view  is  strongly  supported 
by  a  letter  from  Roden  on  the  evening  of 
July  26,  1910,  to  Mr.  Lyons,  in  which  he 
says:  "After  my  talk  with  you  on  the  phone 
to-day,  the  market  broke  very  badly,  and 
additional  margins  were  demanded  on  your 
account.  I  called  your  office  and  sent  down 
there,  but  you  were  gone-  I  tried  your 
house  and  the  club,  at  neither  of  which 
places  could  you  be  had.  I  left  word  at 
each  place  for  you  to  call  me  up,  and  have 
not  yet  heard  anything  from  you.  No  an- 
swer being  obtainable,  our  New  York  office 
gave  orders  to  liquidate  part  of  your  ac- 
count, which  was  done  by  selling  200  Oar 
Foundry  and  500  Coast  Line.  They  posi- 
tively declined  to  carry  the  account  over 
night  without  additional  margin,  and  I  was 
unable  to  supply  it,  being  unable  to  locate 

you." 

Mr.  Lyons  upon  returning  to  his  office  the 
following  morning  called  Roden  up  over  the 
phone,  and  said:  "Mr.  Roden,  I  am  very 
much  surprised  to  receive  this  letter.  I  am 
utterly  astonished;   what  is  the  meaning  of 


,  it?"  His  reply  was:  "Mr.  Lyons,  I  did  not 
do  it  New  York  did  it  I  am  just  as  sorry 
as  you  are."  Mr.  Lyons  then  said  to  Roden: 
"Mr.  Roden,  I  promised  to  send  you  $5,000 
up  this  morning,  and  I  am  going  to  do  it 
I  am  going  to  send  it  right  this  minute.  I 
am  living  up  to  my  contract  You  made  a 
direct  contract  with  me,  and  I  am  living  up 
to  my  contract,  and  I  expect  you-  to  live  up 
to  yours."  That  check  was  sent  There  is 
no  reason  to  believe  that  it  could  not  and 
would  not  have  been  sent  the  day  before  if 
it  had  been  insisted  upon. 

But  it  is  said,  if  it  had  been  sent  the  day 
before,  the  course  of  the  market  during  the 
day  had  still  reduced  the  margin  below  10 
per  cent,  and  that  the  cash,  if  paid  the 
day  before,  would  certainly  have  been  as 
good  as  the  promise  to  pay  the  following 
day;  all  of  which  is  very  true,  if  that  were 
a  complete  statement  of  the  contract  or 
agreement  or  arrangement  of  July  26th,  and 
just  there  comes  in  the  Importance  of  the 
difference  which  exists  in  the  accounts  of 
what  took  place  between  Mr.  Roden  and  Mr. 
Lyons.  According  to  Mr.  Lyons  (and  his 
view  seems  to  have  been  accepted  by  the 
jury),  there  was  an  unconditional  promise  to 
wait  until  the  next  day,  the  effect  of  which 
was  to  relieve  Lyons  of  all  apprehension 
during  the  intermediate  period.  It  was  in 
accordance  with  the  course  of  dealing  which 
had  theretofore  prevailed  between  the  par- 
ties, and  he  went  to  his  home  in  the  full  se- 
curity that  he  would  have  nothing  to  appre- 
hend until  the  following  day. 

The  instructions  are  predicated  upon  facts 
which  the  evidence  tends  to  establish.  They 
present  familiar  principles  of  the  law  of 
waiver  and  of  equitable  estoppel,  and  we 
shall  content  ourselves  by  saying  that  the 
law  covering  the  case  was  properly  put  be- 
fore the  jury. 

So  much  for  the  defendant  in  error's  right 
to  recover. 

The  next  question  which  arises  is  as  to 
the  measure  of  damages. 

[7]  Plaintiffs  in  error  contend  that  it  was 
the  duty  of  the  defendant  in  error,  if  he  was 
injured  and  had  sustained  damage  by  rea- 
son of  the  conduct  of  plaintiffs  in  error,  to 
minimize  the  damage  and  to  diminish  the 
plaintiffs  in  error's  loss  by  reasonable  dili- 
gence upon  his  part;  that  is  to  say,  that 
Lyons  ought  at  once  to  have  repurchased 
the  stock,  and  that  he  is  only  entitled  to  re- 
cover the  difference  between  the  price  it 
brought  when  sold  by  Miller  &  Co.  and  what 
it  would  have  cost  him  to  recover  his  posi- 
tion by  a  repurchase  of  the  stock  at  a  sub- 
sequent day. 

Lyons  promptly  notified  Miller  &  Co.  that' 
he  considered  he  had  been  wronged  by  them, 
that  he  demanded  restoration  to  the  posi- 
tion which  he  occupied  by  a  repurchase  by 
them  of  the  stock  which  they  had  sold.  They 
were  the  wrongdoers,  and  not  Lyons.  Surely 
it  was  as  incumbent  upon  them  in  their  own 
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Interest  to  diminish  the  loss  occasioned  by 
their  wrongful  act,  which  they  could  have 
done  had  they  promptly  acceded  to  Lyons* 
demand,  as  it  was  upon  Lyons  to  diminish 
the  consequences  of  their  wrongful  act  by 
himself  going  into  the  market  and  buying 
back  an  equivalent  amount  of  the  stocks 
which  they  had  sold. 

[8]  When  the  question  as  to  the  measure 
of  damages  was  considered  by  the  circuit 
court,  the  contention  was  made  by  plaintiffs 
in  error  that  it  was  for  the  court  to  deter- 
mine at  what  day  the  price  of  stocks  was  to 
be  ascertained  and  adopted  by  the  jury,  and, 
on  the  other  hand,  it  was  contended  by  the 
defendant  in  error  that  it  was  for  the  Jury 
to  determine  that  question.  The  court  de- 
cided the  contention  in  accordance  with  the 
views  of  plaintiffs  in  error,  and  determined 
that  the  price  of  the  stocks  on  the  16th  of 
August,  1910,  Just  21  days  after  the  sale, 
was  the  proper  time  at  which  to  ascertain 
the  price  of  the  stocks  in  order  to  determine 
the  quantum  of  damages,  with  the  result 
that  the  jury  found  a  verdict  for  the  plaintiff 
for  the  amount  already  stated. 

We  know  of  no  case  in  the  reports  of  this 
court  which  throws  any  light  upon  this  ques- 
tion, but  it  has  frequently  been  before  the 
courts  of  New  York. 

In  the  cases  of  Romaine  v.  Van  Allen,  26 
N.  Y.  809,  and  Markham  v.  Jordan,  41  N.  Y. 
235,  it  was  laid  down  as  a  rule,  and  a  re- 
covery was  permitted  which  gave  the  plain- 
tiff the  highest  price  of  the  stock  between 
conversion  and  the  trial,  which  principle,  if 
adopted  in  this  case,  would  have  resulted 
in  a  very  much  larger  verdict  than  that 
which  was  given. 

In  Baker  v.  ©rake,  66  N.  Y.  518,  23  Am. 
Rep.  80,  however,  those  cases  were  overrul- 
ed, and  it  was  said:  "The  advance  in  the 
market  price  of  the  stock  from  the  sale  up 
to  a  reasonable  time  to  replace  it,  after  the 
plaintiff  received  notice  of  the  sale,  would 
afford  a  complete  indemnity/' 

Lyons,  thinking  with  reason  that  he  who 
had  committed  the  wrong  should  right  it, 
demanded,  as  we  have  seen,  on  the  27th  of 
July  that  Miller  &  Co.  should  repurchase 
the  stocks  which  they  had  sold,  and  that  de- 
mand was  insisted  upon  by  him,  and  was 
never  finally  rejected  by  Miller  &  Go.  until 
he  received  their  letter  of  August  10th.  Aft- 
er Lyons  ascertained  that  Miller  &  Co. 
would  not  yield  to  his  demand,  we  think  he 
was  entitled  to  a  reasonable  opportunity  to 
consult  counsel,  to  employ  other  brokers, 
and  to  watch  the  market  for  the  purpose  of 
determining  whether  it  was  advisable  to  pur- 
chase on  a  particular  day,  of  when  the  stock 
reached  a  particular  quotation,  and  to  raise 
funds  if  he  determined  to  repurchase. 

In  the  case  of  Burnhorn  v.  Lockwood,  71 
App.  Div.  301,  75  N.  Y.  Supp.  828,  the  court 
said:  "The  respondent  resided  in  the  city 
of  New  York,  and  was  here  at  the  time.  No 
other   facts  or  circumstances  were  shown 


which  aid  in  the  determination  of  the  ques- 
tion. In  the  absence  of  evidence  of  special 
circumstances  showing  other  elements  of  ne- 
cessity for  further  time,  we  think  it  may 
be  stated  as  a  general  rule  that  the  customer 
is  entitled  to  a  reasonable  opportunity  to  con- 
sult counsel  to  employ  other  brokers,  and  to 
watch  the  market  for  the  purpose  of  deter- 
mining whether  it  is  advisable  to  purchase  on 
a  particular  day  or  when  the  stock  reaches  a 
particular  quotation,  and  to  raise  funds  if 
he  decides  to  repurchase."  In  that  case  the 
record  showed  that  the  conversion  occurred 
on  May  13th,  and  the  court  ruled  that  the 
plaintiff  was  entitled  to  the  highest  price  at 
which  the  stock  sold  prior  to  June  12th. 
Thirty  days,  therefore,  was  the  time  allow- 
ed in  that  case. 

In  Colt  v.  Owens,  90  N.  Y.  368,  80  days 
were  allowed  as  a  reasonable  time. 

In  Randall  v.  Albany  City  Bank,  1  N.  Y. 
St  Rep.  592,  it  was  held  that  the  reason- 
able time  elapsed  before  the  expiration  of 
six  months,  and  that  the  question  depends 
upon  the  circumstances  of  each  case. 

In  Wright  v.  Bank  of  Metropolis,  110  N. 
Y.  237,  18  N.  B.  79,  1  L.  R.  A.  289,  6  Am.  St 
Rep.  356,  it  was  held,  upon  the  facts  of 
that  case,  that  a  reasonable  time  expired 
July  1st  following  the  9th  day  of  May  of 
the  same  year,  which  was  nearly  two 
months. 

Every  case  seems  to  depend  in  this  respect 
upon  its  own  facts.  Lyons  had  been  deal- 
ing with  Miller  &  Co.  through  a  long  period, 
through  their  accredited  agent,  Roden. 
Thosej  dealings,  while  directly  with  Roden, 
appear  always  to  have  been  communicated 
to  and  approved  by  his  principals.  By  that 
course  of  dealing  Lyons  had  been  led  to  be- 
lieve that  a  sale  would  not  be  made  without 
giving  him  due  notice.  A  sale  was  made  and 
he  felt  himself  aggrieved.  He  immediately 
demanded  reparation,  and  after  a  consider* 
able  period  spent  in  negotiation  his  demand 
was  refused.  Taking  all  the  circumstances 
Into  consideration,  we  are  unable  to  say  that 
the  court  erred  to  the  prejudice  of  plain- 
tiffs in  error  in  fixing  upon  August  16th  as 
the  date  at  which  the  value  of  the  stocks 
was  to  be  estimated  in  order  to  give  to  Ly- 
ons that  indemnity  to  which  he  was  entitled. 

We  shall  conclude  this  branch  of  the  case 
by  citing  Gallgher  v.  Jones,  129  U.  S.  193, 
9  Sup.  Ct  335,  82  L.  Ed.  658.  Speaking  of 
the  unlawful  conversion  of  stocks  and  the 
time  at  which  their  value  should  be  ascer- 
tained in  order  to  give  the  party  injured  a 
satisfactory  indemnity  for  the  wrong  done 
him,  Mr.  Justice  Bradley,  delivering  the 
opinion  of  the  court  said:  "Perhaps  more 
transactions  of  this  kind  arise  in  the  state 
of  New  York  than  in  all  other  parts  of  the 
country.  The  rule  of  highest  intermediate 
value  up  to  the  time  of  trial  formerly  pre- 
vailed In  that  state,  and  may  be  found  laid 
down  In  Romaine  v.  Van  Allen,  26  N.  Y.  309, 
and  Markham  v.  Jandon,  41  N.  Y.  235,  and 
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other  cases*  although  the  rigid  application 
of  the  rule  was  deprecated  by  the  New  York 
Superior  Court  In  an  able  opinion  of  Judge 
Duer,  In  Suydam  v.  Jenkins,  3  Sandf.  (N.  Y.) 
614.  The  hardship  which  arose  from  esti- 
mating the  damages  by  the  highest  price  up 
to  the  time  of  trial,  which  might  be  years 
after  the  transaction  occurred,  was  often  so 
great  that  the  Court  of  Appeals  of  New  York 
was  constrained  to  Introduce  a  material  mod- 
ification in  the  form  of  the  rule,  and  to  hold 
the  true  and  just  measure  of  damages  in 
these  cases  to  be  the  highest  Intermediate 
value  of  the  stock  between  the  time  of  its 
conversion  and  a  reasonable  time  after  the 
owner  has  received  notice  of  it  to  enable  him 
to  replace  the  stock.  This  modification  of  the 
rule  was  very  ably  enforced  In  an  opinion 
of  the  Court  of  Appeals  delivered  by  Judge 
Rapallo  in  the  case  of  Baker  v.  Drake,  53  N. 
Y.  211  [13  Am.  Rep.  507],  which  was  subse- 
quently followed  in  the  same  case  in  66  N. 
Y.  518  [23  Am.  Rep.  80],  and  In  Gruman  v. 
Smith,  81  N.  Y.  25;  Colt  ▼.  Owens,  90  N.  Y. 
368,  and  Wright  v.  Bank  of  Metropolis,  11,0 
N.  Y.  237  [18  N.  E.  79,  1  L.  B.  A.  289,  6 
Am.  St  Rep.  356]." 

In  that  case  (Galigher  y.  Jones)  it  appears 
that  the  stock  was  sold  on  the  27th  and 
29th  of  November,  1878,  at  $1.25  per  share; 
"that  In  December  the  stock  sold  as  high 
as  $2  per  share;  In  January  the  highest  price 
was  $3.10;  In  February  the  highest  price 
was  $5.50.  The  referee  allowed  the  de- 
fendant the  highest  price  in  January,  name- 
ly, $3.10  per  share,  being  an  advance  of  $1.- 
85  above  what  the  plaintiff  sold  the  stock 
for,  which  for  the  whole  600  shares  amounted 
to  $1,110.  The  reason  assigned  by  the  referee 
for  not  allowing  the  defendant  the  highest 
price  In  February  (namely,  $5.50  per  share) 
was  that  before  that  time  the  defendant  had 
reasonable  time, 'after  receiving  notice  of  the 
sale  of  his  stock  by  the  plaintiff,  to  replace 
it  by  the  purchase  of  new  stock,  if  he  desired 
so  to  do;  and  he  allowed  him  the  highest 
price  which  the  stock  reached  within  that 
reasonable  time.  In  this  conclusion  we  think 
the  referee  was  correct,  and,  as  to  this  item, 
we  see  no  error  In  the  result"  It  appears, 
therefore,  that  In  that  case  the  court  approv- 
ed a 'delay  of  more  than  two  months. 

Upon  the  whole  case  we  are  of  opinion 
that  the  case  was  properly  submitted  to  the 
jury,  that  the  facts  warranted  the  verdict, 
that  there  is  no  error  In  the  Judgment,  and 
that  it  should  be  affirmed. 

Affirmed. 

(113  Va,  366) 

SBEFRIBD  et  aJL  v.  CLARKE  et  ai. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

14,  1912.) 

1.  Partition  (8  17*)— Action— Scope  of  Rem 
sdt. 

Under  Code  1904,  f  2562,  providing  that 
the  court  In  the  exercise  of  its  jurisdiction  In 


partition  may  take  cognisance  of  all  questions 
of  law  affecting?  the  legal  title  that  may  arise 
in  any  proceeding,  as  well  between  tenants  in 
common,  joint  tenants,  and  copartners  as  oth- 
ers, there  may  be  determined,  in  such  a  suit, 
the  validity  of  a  deed  which  must  be  avoided 
that  there  may  Jbe  a  partition,  and  the  invalid- 
ity of  which  is  asserted  on  the  ground  of  men- 
tal incapacity  of  the  deceased  grantor  and  that 
it  was  in  violation  of  a  trust  on  which  he  held 
the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  ft  53^59;    Dec.  Dig.  §  17.*] 

2.  Equity  (f  148*)— Multifariousness. 

A  bill  is  not  multifarious  because  seeking 
to  avoid  a  deed  on  one  of  two  grounds:  That 
the  grantor  was  mentally  incompetent,  or  that 
the  deed  was  in  violation  of  a  trust  on  which 
the  grantor  held  the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  ff  341-367;    Dec  Dig.  f  148.*] 

3.  Wills  (§  675*)— Precatoby  Trusts. 

A  will  giving  to  testatrix's  husband  all 
her  property,  "with  one  simple  request,  that 
the  said  estate  be  divided  with  my  children 
*  *  *  as  his  better  judgment  may  direct,'* 
creates  a  precatory  trust,  which,  while  giving 
some  discretion,  is  not  executed,  but  breached, 
by  a  conveyance  of  the  greater  part  of  the 
property  to  one  of  the  children,  with  no  pro- 
vision for  the  others. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  f§  1587-1589;   Dec.  Dig.  *  675.*] 

•  

Appeal  from  Circuit  Court,  Henrico  County. 

Suit  by  Ida  H.  Clarke  against  Florence  C. 
Seefried  and  others.  From  the  decree,  Flor- 
ence C.  Seefried  and  certain  other  defendants 
appeal.    Affirmed. 

John  A*  Iamb  and  Jno.  B.  Minor,  for  ap- 
pellants. John  B.  Gayle,  C.  B.  Sands,  and 
McGuire,  Biely  &  Bryan,  for  appellees. 

KEITH,  P.  Mary  Carter,  of  the  county 
of  Henrico,  left  a  will  by  which  she  appoint- 
ed her  husband,  Thomas  J.  Carter,  her  exec- 
utor, and  by  the  second  clause  bequeathed 
to  him,  "his  heirs,  administrators,  or  as- 
signs, all  of  my  estate,  real  and  personal, 
with  one  simple  request,  that  the  said  es- 
tate be  divided  with  my  children  or  its  equiv- 
alents, as  his  better  judgment  may  direct'* 

This  will  was  admitted  to  record,  and 
Thomas  J.  Carter  took  possession  under  it 
of  the  entire  estate.  On  the  15th  day  of 
April,'  1907,  he  made  a  deed  by  which  he 
conveyed  to  Florence  Seefried,  one  of  his 
daughters,  a  portion  of  the  real  estate  which 
had  been  devised  to  him  by  the  will  of  his 
wife,  and  after  his  death  his  daughter  Mrs. 
Clarke  filed  her  bip,  in  which  she  made  all 
of  the  other  children  of  Thomas  J.  Carter, 
Including  Florence  Seefried,  parties  defend- 
ant, averring,  that  the  deed  from  her  father 
to  Florence  Seefried  was  executed  at  a  time 
when  the  grantor's  mind  had  become  greatly 
impaired,  that  he  was  subject  to  hallucina- 
tions, and  that  he  was  totally  incapable  of 
making  a  valid  deed  or  contract  of  any  kind. 
The  bill  prays  a  partition  of  the  real  estate 
of  which  he  died  seised,  In  kind,  if  such 
partition  may  be  had,  and,  If  it  cannot  be 
done  with  due  regard  to  the  rights  of  all  par- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  indexes 
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ties,  that  it  may  be  sold  and  the  proceeds 
•divided  among  the  parties  entitled  thereto. 
There  was  an  amended  bill  in  order  to  in- 
troduce an  additional  party,  and,  for  the 
purpose  of  setting  forth  as  an  additional 
ground  of  relief,  that  under  the  terms  of  the 
will  of  Mary  J.  Garter  a  trust  in  said  tract 
of  land  was  created  for  the  benefit  of  the 
plaintiff  and  her  sisters;  that  the  execution 
of  the  trust  was  imposed,  by  the  terms  of  the 
will,  on  Thomas  J.  Carter,  who  had  no  right, 
power,  or  authority  to  dispose  of  the  same 
In  any  manner  other  than  that  specified  in 
the  will,  namely,  by  its  division  between  the 
•children  of  Mary  J.  Carter;  and  that,  for 
these  reasons,  the  deed  of  April  15,  1907, 
from  Thomas  J.  Carter  to  Florence  C.  See- 
fried,  was  a  violation  of  the  trust  created  by 
the  will,  and  therefore  null  and  void;  and 
that,  since  Carter  not  only  neglected  and  re- 
fused to  perform  the  trust  imposed  upon  him 
by  said  wlll^  but  committed  an  express  breach 
•of  the  same,  the  complainant  and  her  sis- 
ters are  entitled  to  have  the  trust  enforced 
for  their  benefit  by  a  court  of  equity,  and 
-the  land  divided  among  all  the  children  of 
Mary  J.  Carter,  the  testatrix. 

There  was  a  second  amended  bill,  the  only 
•object  of  which  was  to  introduce  an  addi- 
tional party. 

These  bills  were  demurred  to  upon  several 
grounds,  viz.:  (1)  Because  the  court  was 
without  jurisdiction  to  hear  the  case;  (2) 
•because  the  interpretation  placed  by  the  bill 
upon  the  will  of  Mrs.  Carter,  the  mother  of 
Florence  Seefried,  is  not  correct;  (3)  be- 
cause the  plaintiff  attempts,  by  bill  in  chan- 
cery) to  try  the  title  to  real  estate;  and  (4) 
because,  if  the  plaintiff  has  any  remedy,  it 
is  by  an  action  of  ejectment 

[1]  The  plaintiff  and  the  defendants  all 
deduce  their  title  from*  the  will  of  Mary  JF. 
Carter.  The  object  of  the  bill  is  the  parti- 
tion of  certain  real  estate,  among  those  en- 
titled. To  the  accomplishment  of  this  object 
it  was  necessary  to  remove  the  deed  by 
which  Thomas  J.  Carter  had  conveyed  the 
greater  portion  of  the  real  estate  in  con- 
troversy to  his  daughter,  Florence  Seefried. 
TFo  accomplish  this  object  the  bill  states  two 
propositions,  either  one  of  which,  if  well 
founded,  Is  fatal  to  that  deed  and  to  the 
•rights  of  those  claiming  under  it  The  first 
proposition  is  that  the  deed  is  invalid  be- 
•cause  the  grantor  was  mentally  incapable 
of  executing  such  a  deed;  and,  secondly, 
that  by  force  of  the  trust  created  by  the  will 
of  Mary  J.  Carter  her  husband  and  devisee, 
Thomas  J.  Carter,  had  no  power  to  execute 
«uch  a  deed. 

It  will  be  observed  that  the  object  of  the 
kbill  Is  one  over  which  a  court  of  equity  has 
-undoubted  jurisdiction;  that  its  sole  pur- 
pose, its  sole  object,  is  to  secure  a  partition 
•of  real  estate  among  the  parties  in  interest. 
This  right,  if  the  bill  be  true,  may  be  estab- 
lished, and  this  point  may  be  reached,  by 
•one  of  two  routes,  either  of  which  accom- 


plishes the  result,  and,  if  the  allegations  of 
the  bill  are  true  (and  upon  demurrer  they 
are  taken  to  be  true),  the  deed  which  is  the 
subject  of  attack  is  of  no  effect  for  both 
reasons. 

Section  2562  of  Code  1904  declares  that 
tenants  in  common,  joint  tenants,  and  co- 
parceners shall  be  compellable  to  make  par- 
tition; and  in  the  last  clause  it  is  provided 
that  "any  court,  having  general  equity  juris- 
diction of  the  county  or  corporation  wherein 
the  estate,  or  any  part  thereof,  is,  shall  have 
jurisdiction  in  cases  of  partition,  and  In  the 
exercise  of  such  jurisdiction  may  take  cog- 
nizance of  all  questions  of  law  affecting  the 
legal  title  that  may  arise  in  any  proceedings, 
as  well  between  tenants  in  common,  joint 
tenants,  and  coparceners  as  others."  Davis 
v.  Tebbs,  81  Va.  600;  Fry  v.  Payne,  82  Va. 
759,  1  S.  E.  197;  Bradley  v.  Zehmer,  82  Va. 
685;  Pillow  v.  S.  W.  V.  Imp.  Co.,  92  Va. 
144,  23  S.  E.  32,  53  Am.  St  Rep.  804;  Laurel 
Creek  Coal  &  Coke  Co.  v.  Browning,  99  Va. 
535,  39  S.  E.  156;  Moon  v.  Highland,  etc., 
Co.,  104  Va.  551,  52  S.  E.  209;  Hagan  v. 
Taylor,  110  Va.  9,  65  S.  E.  487. 

With  respect  to  this  statute  it  may  be  said 
that  the  Legislature  has  manifested  a  pur- 
pose to  broaden  and  extend  the  jurisdiction 
of  courts  in  partition  suits,  and  that,  when- 
ever a  question  has  arisen  in  a  partition  suit 
which  the  statute  was  held  to  be  not  broad 
enough  to  embrace,  the  Legislature  has 
promptly  met  the  situation  by  an  amend- 
ment, the  latest  of  which  is  that  of  1903. 
As  the  act  stood  before  that  date,  and  as  it  is 
found  in  the  Acts  of  1897-98,  at  page  488,  the 
language  of  the  last  clause  was  that  a  court 
of  equity  "shall  have  jurisdiction  in  cases  of 
partition,  and  in  the  exercise  of  such  ju- 
risdiction may  take  cognizance  of  all  ques- 
tions of  law  affecting  the  legal  title  that 
may  arise  in  any  proceedings;"  but,  it  hav- 
ing been  suggested  that  this  only  conferred 
jurisdiction  to  pass  upon  questions  arising 
between  tenants  in  common,  joint  tenants, 
and  coparceners,  the  act  of  1903  was  pass- 
ed (Acts  1902-3-4,  p.  836),  which  adds,  im- 
mediately after  "proceedings"  in  the  conclu- 
sion of  the  statute,  the  words  "as  well  be- 
tween tenants  in  common,  joint  tenants,  and 
coparceners  as  others." 

We  shall  not  undertake  either  an  inclusive 
or  an  exclusive  demarcation  of  the  lines  of 
jurisdiction  under  this  very  broad  grant  of 
power.  We  have  no  doubt  that  it  is  suffi- 
cient to  comprehend  the  case  before  us. 

[2]  The  cases  upon  the  subject  of  multi- 
fariousness in  bills  are  very  numerous.  We 
shall  refer  to  only  a  few  of  them. 

In  Snyder  v.  Grandstaff,  96  Va.  473,  31  S. 
E.  647,  70  Am.  St  Rep.  863,  it  is  said:  "A 
bill  is  not  rendered  multifarious  by  present- 
ing alternative  views,  or  different  aspects  of 
the  same  facts.  There  must  be  distinct  col- 
locations of  distinct  and  different  facts,  each 
presenting  different  rights,  and  calling  for 
different  relief,  to  render  a  bill  multifarious. 
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In  Hill  t.  Hill,  79  Va.  592,  it  lfl  said  that 
"a  bill  is  usually  deemed  multifarious  for 
containing  different  causes  of  suit  against 
same  persons  when  these  two  things  concur, 
to  wit,  the  different  causes  must  be  wholly 
distinct,  and  each  cause  must  be  sufficient 
as  stated  to  sustain  a  bill" — citing  Huff  v. 
Thrash,  75  Va.  550.  "But  there  is  no  general 
rule  applicable  to  all  cases.  Segar  v.  Parish, 
61  Va.  679.  And  where  the  causes,  though 
distinct,  are  not  absolutely  independent  of 
each  other,  and  it  will  be  more  convenient  to 
dispose  of  them  in  one  suit,  the  objection  for 
multifariousness  will  not  prevail." 

If  the  plaintiff  in  this  suit,  for  instance, 
had  filed  a  bill  asking  for  partition,  making 
the  proper  parties,  and  alleging  her  right  to 
partition  upon  the  ground  that  the  deed  from 
her  father  to  Florence  Seefried  was  void  be- 
cause the  will  under  which  he  took  the 
devise  had  created  a  trust  in  favor  of  all  his 
children,  and  had  filed  another  bill  asking 
partition  of  the  identical  property  among 
the  same  beneficiaries,  and  attacking  the 
same  deed,  because  the  grantor  was  mental- 
ly incompetent  to  make  a  deed,  the  court, 
had  the  matter  been  called  to  its  attention, 
would  not  have  allowed  the  defendants  to  be 
harrassed  and  subjected  to  costs  In  two  suits 
between  the  same  parties  and  having  the 
same  object  In  view,  but  would  have  requir- 
ed them  to  be  heard  together  for  convenience 
and  economy  in  the  administration  of  justice. 

In  School  Board  v.  Parish,  92  Va.  160,  23 
S.  E.  222,  it  Is  said  that  courts,  in  dealing 
with  the  question  of  multifariousness,  "look 
particularly  to  convenience  In  the  adminis- 
tration of  justice;  and,  if  this  is  accom- 
plished by  the  mode  of  proceeding  adopted, 
the  objection  of  multifariousness  will  not 
lie,  unless  the  course  pursued  is  so  Injurious 
to  one  party  as  to  make  it  inequitable*  to  ac- 
complish the  general  convenience  at  his  ex- 
pense. So  that,  when  we  look  to  see  if  a 
bill  is  multifarious,  the  first  question  to  be 
determined  Is,  Does  the  bill  propose  to  reach 
the  end  aimed  at  in  a  convenient  way  for  all 
concerned?  And,  if  the  mode  adopted  does 
accomplish  the  end  of  convenience,  then  the 
question  arises,  Is  any  one  hurt  by  it,  or  so 
Injured  as  to  make  it  unjust  for  the  suit  to 
be  maintained  In  that  form?" 

In  Spooner  v.  Hilblsh,  92  Va.  333,  23  S.  E. 
751,  the  same  principle  Is  announced.  See 
Campbell  v.  Mackey,  1  My.  &  Cr.  603;  Nul- 
ton  v.  Isaacs,  71  Va.  726;  Almond  v.  Wilson, 
75  Va.  623. 

We  think  the  demurrer  to  the  bill  was 
properly  overruled. 

[3]  Does  the  will  of  Mary  J.  Garter  create 
a  trust  for  the  benefit  of  all  of  her  children? 

The  clause  to  be  construed  reads  as  fol- 
lows: "I  will  and  bequeath  to  my  said  bus- 
band,  his  heirs,  executors,  administrators, 
or  assigns,  all  of  my  estate,  real  and  per- 
sonal, with  one  simple  request,  that  the  said 
estate  be  divided  with  my  children  or  its 
equivalents,  as  his  better  judgment  may  di- 
rect" 


In  the  construction  of  wills  the  object  is 
to  ascertain  the  meaning  of  the  testator. 
A  will  is  but  the  legal  declaration  of  a  per- 
son's mind,  his  intent,  his  wish,  his  will,  as 
to  the  disposition  of  his  property  after  his 
death.  That  will  may  be  expressed  in  terms 
of  command,  of  recommendation,  of  entrea- 
ty, of  request;  and  If  from  the  language 
used  the  court  can  ascertain  the  will  of  the 
testator,  If  the  suggestion,  or  the  recom- 
mendation, or  the  wish,  be  certain,  and  if 
the  beneficiaries  of  the  wish  be  also  certain, 
the  courts  will  give  effect  to  it 

In  this  case  the  testatrix  makes  what  she 
terms  a  "simple  request  that  the  said  es- 
tate be  divided  with  my  children  or  Its 
equivalents,  as  his  better  judgment  may  di- 
rect" There  is  no  question  here  about  who 
are  the  beneficiaries;  there  Is  no  question 
as  to  what  estate  the  language  used  oper- 
ates upon.  The  word  "request*-  is  fit  and 
suitable  to  express  the  will  of  the  testatrix, 
and  Its  force  is  not  diminished,  but  is  rath- 
er emphasized,  by  the  use  of  the  word  "sim- 
ple." It  means  direct,  clear.  Webster.  It 
Is  as  though  she  had  said,  "I  make  this  di- 
rect request" 

Nor  do  we  think  that  by  the  use  of  the 
terms,  "as  his  better  judgment  may  direct" 
that  the  testatrix  meant  to  clothe  her  hus- 
band with  an  arbitrary  discretion  with  respect 
to  the  division  of  her  estate.  If  in  the  ex- 
ecution  of  the  duty  Imposed  upon  him  he 
had  divided  the  property  unequally,  the 
question  might  well  have  been  raised  as  to 
the  measure  and  extent  of  the  discretion 
reposed  in  him;  but  that  case  is  not  be- 
fore us. 

The  doctrine  of  precatory  trusts  Is  rec- 
ognized in  our  decisions,  though  the  subject 
has  not  been  very  frequently  considered. 

In  Harrison  v.  Harrison,  43  Va.  1,  44  Am. 
Dec  365,  the  testator  said:  "In  the  utmost 
confidence  in  -  my  beloved  wife,  I  leave  to- 
ner all  my  worldly  goods,  to  sell  or  keep- 
for  distribution  amongst  our  dear  children,, 
as  she  may  think  proper.  My  whole  estate* 
real  and  personal,  are  left  in  fee  simple  to- 
ner, only  requesting  her  to  make  an  equal 
distribution  amongst  our  heirs;  and  desir- 
ing her  to  do  for  some  of  my  faithful  serv- 
ants, whatever  she  may  think  will  most 
conduce  to  their  welfare,  without  regard  to- 
the  interest  of  my  heirs."  It  was  held  that 
the  widow  was  invested,  subject  to  the  pay- 
ment of  testator's  debts,  with  the  legal  ti- 
tle to  the  whole  estate,  real  and  personal; 
that  she  took  the  beneficial  interest  in  the 
estate  for  life;  that  the  children  of  the 
marriage  took  a  vested  remainder  in  fee  in 
the  estate,  to  commence  in  possession  at  the 
widow's  death,  or  earlier  at  her  election; 
and  that  precatory  words  In  a  will  are  suffi- 
cient to  create  a  trust  where  the  subject 
and  the  object  are  certain.  Roney  v.  Ho- 
ney, 34  Va.  13. 

Blspham's  Principles  of  Equity,  treating 
of  this  subject  at  page  85  says:  "From  th* 
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decisions  upon  this  subject,  and  from  the 
principles  upon  which  the  general  law  of 
trusts  is  based,  certain  rules  may  be  derived 
by  which  the  construction  of  instruments  con- 
taining precatory  expressions  is  to  be  gov- 
erned. The  question  in  all  cases  is  whether 
a  trust  was  or  was  not  intended  to  be  cre- 
ated, or,  in  other  words,  whether  the  testa- 
tor designed  to  leave  the  application  or  non- 
application  of  the  subject-matter  of  the  be- 
quest to  the  designated  object  entirely  to  the 
discretion  of  the  donee,  or  whether  his  mean- 
ing was  that  his  language  should  be  deem- 
ed imperative,  and  that  such  discretion 
should  be .  excluded.  This  is  usually  con- 
sidered by  the  best  authorities  to  depend 
upon  three  things:  First,  upon  the  gener- 
al terms  of  the  will;  secondly,  upon  the 
certainty  of  the  subject-matter;  and,  thirdly, 
upon  certainty  of  the  object" 

In  the  case  before  us  no  light  is  to  be  de- 
rived from  the  consideration  of  the  context. 
Without  doubt  the  first  clause  of  the  will 
vests  a  fee-simple  estate  in  the  devisee,  but 
that  fact  is  a  very  general  concomitant  of 
precatory  trusts.  As  we  have  already  seen, 
the  subject-matter  and  the  objects  of  the 
trust  are  beyond  cavil  and  dispute. 

Continuing,  the  same  author  says:  "Prec- 
atory expressions  ought,  prima  facie,  to  be 
considered  as  imperative  and  to  exclude  dis- 
cretion; the  wish  of  a  testator,  no  matter 
how  expressed,  if  expressed  clearly,  should 
be  regarded  as  a  command.  This  Is  the 
opinion  of  Lord  Redesdale  In  Carry  v.  Carry, 
2  Scho.  &  Lef.  189,  and,  although  the  dicta 
in  some  subsequent  cases  would  seem  to  be 
in  favor  of  giving  a  less  decided  effect  to 
words  of  recommendation  or  request,  yet  it 
is  conceived  that  the  above  statement  of  the 
rule  is  justified  by  the  best  considered  deci- 
sions both  in  England  and  in  this  country. 
It  is  seldom,  indeed,  that  expressions  of  this 
nature  are  found  standing  alone,  and  not 
strengthened,  or  qualified,  or  controlled  by 
the  context,  but,  when  they  do  stand  alone, 
they  ought  to  be  considered  as  Imposing  an 
obligation,  and  not  merely  as  constituting  a 
request  which  the  person  to  whom  it  is  ad- 
dressed is  at  liberty  to  disregard.  The  rea- 
son is  obvious.  A  will,  in  its  very  nature, 
is  the  disposition  which  the  testator  desires 
to  have  made  of  his  estate  after  his  death. 
All  expressions  in  it  indicative  of  his  wish  or 
will  are  commands.''  8  Pom.  Eq.  Jur.  (3d 
Ed.)  1905. 

The  subject  of  precatory  trusts  was  fully 
considered  by  the  Supreme  Court  of  the  Unit- 
ed States  in  Colton  v.  Cotton,  127  U.  S.  800, 
8  Sup.  Ct  1164,  32  L.  Ed.  138.  A  great  num- 
ber of  cases  of  English  courts  and  of  state 
courts  were  cited  by  counsel  and  considered 
by  the  court  The  testator,  by  will,  gave  to 
his  wife  all  of  his  estate,  real  and  personal, 
and  then  added:  "I  recommend  to  her  the 
care  and  protection  of  my  mother  and  sister, 
and  request  her  to  make  such  gift  and  pro- 


vision for  them  as  in  her  Judgment  will  be 
best"    No  one  can  read  that  will  and  the 
will  under  consideration  without  being  im- 
pressed with    the   strong  likeness   between 
them.    There  is  the  gift  of  the  entire  estate 
to  his  wife,  whom  he  recommends  and  re- 
quests to  make  such  gift  and  provision  for 
his  mother  and  sister  as  in  her  judgment 
will  be  best.    The  language  is  certainly  not 
more  imperative  than  in  the  will  of  Mrs. 
Carter,  and  the  concluding  language  of  the 
clauses  in  each  will  is  equally  strong  to  sus- 
tain the  argument  in  favor  of  an  unrestrict- 
ed discretion.     Mr.  Justice  Matthews,  speak- 
ing for  the  court,  said:    "The  entire  estate 
bequeathed  to  his  widow  is  affected  by  this 
request     Is   that   request  equivalent   to  a 
command,  or  is  it  a  mere  solicitation,  which 
after  his  death  she  may  reject  and  disregard 
without  violating  the  terms  of  his  will  and 
the  conditions  upon  which  she  accepted  her 
estate  under  It?     *    *    *     Undoubtedly  he 
gives  to  her  some  discretion  on  the  subject; 
the  gift  and  -provision  which  he  requests  for 
his  mother  and  sister  is  to  be  such  as  in 
her  judgment  will  be  best    It  is  to  be  such 
as   will   be   best  for   them,   having  regard 
to  all  the  circumstances,  both  of  their  neces- 
sities and  the  amount  and  sufficiency  of  the 
estate;  and  this  proportion,  which  is  to  con- 
stitute what  shall  be  best  is  to  be  deter- 
mined by  the  widow  in  the  exercise  of  her 
judgment    It  is  her  judgment  that  is  to  be 
called  into  exercise,  and  this  excludes  ca- 
price,   whim,    and   every    merely    arbitrary 
award;  but  whatever  the  judgment  may  be, 
and  whatever  discretion  is  involved  in  Its 
exercise,  it  operates  only  upon  the  nature, 
form,  character,  and  amount  of  the  gift  and 
provision  intended  for  them.    The  fact  of  a 
gift  and  provision  is  presupposed  and  stands 
on  its  own  ground.     Her  judgment  is  not 
invoked  as  to  that    The  only  ambiguity,  in 
respect  to  whether  there  shall  be  a  gift  and 
provision  or  not  resides  in  the  single  word 
'request'     Does  that  mean  a  wish  of  the 
testator  which  he  intended 'to  be  fulfilled  out 
of  the  means  which  he  had  furnished  to  make 
it  effectual,  or  does  it  mean  a  posthumous 
petition  which  the  testator  understood  him- 
self as  addressing  to  the  favor  and  good 
will  of  his  sole  legatee?"     Discussing  this 
phase  of  the  subject,  the  court  goes  on  to 
say:    "It  is  an  error  to  suppose  that  the 
word  'request*  necessarily  imports  an  option 
to  refuse,  and  excludes  the  Idea  of  obedi- 
ence as  a  corresponding  duty.    If  a  testator 
requests  his  executor  to  pay  a  given  sum  to 
a   particular   person,   the  legacy   would   be 
complete  and  recoverable.    According  to  its 
context  and  manifest  use,  an  expression  of 
desire  or  wish  will  often  be  equivalent  to  a 
positive  direction,  where  that  is  the  evident 
purpose  and  meaning  of  the  testator;    as 
where  a  testator  desired  that  all  of  his  just 
debts,  and  those  of  a  firm  for  which  he  was 
not  liable,  should  be  paid  as  soon  as  con- 
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venlent  after  his  decease,  it  was  construed  to 
operate  as  a  legacy  in  favor  of  the  creditors 
of  the  latter.  Burt  v.  Herron,  66  Pa.  400. 
And,  in  such  a  case  as  the  present,  it  would 
be  but  natural  for*  the  testator  to  suppose 
that  a  request,  which,  in  its  terms,  implied 
no  alternative,  addressed  to  his  widow  and 
principal  legatee,  would  be  understood  and 
obeyed  as  strictly  as  though  it  were  couched 
tn  the  language  of  direction  and  command. 
In  such  a  case,  according  to  the  phrase  of 
Lord  Loughborough  in  Malim  v.  Keighley,  2 
Ves.  Jr.  833,  529,  'the  mode  is  only  civility/  " 

The  court  then  considers  the  objection 
that  the  trust  sought  to  be  established,  by 
the  will  in  that  case  was  incapable  of  being 
executed  by  reason  of  uncertainty  as  to  the 
form  and  extent  of  the  provision  intended, 
and  because  it  involved  the  exercise  of  dis- 
cretionary power  on  the  part  of  the  trustee 
which  a  court  of  equity  has  no  rightful  au- 
thority to  control,  and  quotes  with  approv- 
al from  Lewin  on  Trusts  (4th  Eng.  Ed.)  f§ 
2,  402,  403,  where  it  is  said  that  "It  is  quite 
true  that  where  the  manner  of  executing  a 
trust  is  left  to  the  discretion  of  trustees, 
and  they  are  willing  to  act,  and  there  is  no 
mala  fides,  the  court  will  not  ordinarily 
control  their  discretion  as  to  the  way  in 
which  they  exercise  the  power,  so  that,  if 
a  fund  be  applicable  to  the  maintenance  of 
children  at  the  discretion  of  trustees,  the 
court  will  not  take  upon  itself,  in  the  first 
instance,  to  regulate  the  maintenance,  but 
will  leave  It  to  the  trustees.  But  the  court 
will  interfere  wherever  the  exercise  of  the 
discretion  by  the  trustees  is  infected  with 
fraud  or  misbehavior,  or  they  decline  to  un- 
dertake the  duty  of  exercising  the  discre- 
tion, or  generally  where  the  discretion  is 
mischievously  and  erroneously  exercised,  as 
if  a  trustee  be  authorized  to  lay  out  money 
upon  government,  or  real  or  personal  se- 
curity, and  the  trust  fund  Is  outstanding 
upon  any  hazardous  security." 

In  Costabadie  v.  Costabadie,  6  Hare,  410, 
Vice  Chancellor  Wigram,  on  this  subject, 
said:  **If  the  gift  be  subject  to  the  discre- 
tion of  another  person,  so  long  as  that  per- 
son exercises  a  sound  and  honest  discre- 
tion, I  am  not  aware  of  any  principle  or 
any  authority  upon  which  the  court  should 
deprive  the  -party  of  that  discretionary 
power.  Where  a  proper  and  honest  discre- 
tion is  exercised,  the  legatee  takes  all  that 
the  testator  gave  or  intended  that  he  should 
have;  that  is,  so  much  as  in  the  honest 
and  reasonable  exercise  of  that  discretion 
he  is  entitled  to.  That  is  the  measure  of 
the  legacy." 

"But  it  is  always  for  the  court  eventual- 
ly to  say,  when  called  upon,  whether  the 
discretion  has  been  either  exercised  at  all, 
or  exercised  honestly,  and  in  good  faith." 
Colton  v.  Colton,  supra. 

Summing  up  the  whole  discussion  on  the 
point,  the  Supreme  Court  in  Colton  v.  Col- 


ton, supra,  concludes:  "If  the  trustee  re- 
fuses altogether  to  exercise  the  discretion 
with  which  he  is  invested,  the  trust  must 
not  on  that  account  be  defeated,  unless  by 
its  terms  it  is  made  dependent  upon  the 
will  of  the  trustee  himself." 

In  this  case  the  trustee  died,  not  only 
without  executing  the  trust,  but  after  com- 
mitting a  breach  of  the  trust  by  conveying 
the  greater  part  of  the  trust  estate  to  one 
of  the  beneficiaries,  and  leaving  the  others 
almost  wholly  unprovided  for. 

We  shall  not  enter  into  a  discussion  of 
what  the  testatrix  meant  by  saying  that 
the  estate  was  to  be  divided  "with"  her 
children,  and  how  far  that  expression  dif- 
fers from  a  trust  to  be  divided  by  the  trus- 
tee "among"  his  children.  The  husband  is 
dead  intestate.  If  he  had  divided  the  es- 
tate with  his  children  and  died  intestate, 
his  share  would  have  been  divisible  among 
all  his  children.  If,  as  we  have  before  said,, 
he  had  undertaken  to  execute  the  trust  by 
an  unequal  division  among  his  children,  a 
somewhat  different  case  would  have  been 
presented;  but,  upon  the  facts  of  the  case 
in  judgment,  we  are  of  opinion  that  a  trust 
was  created  by  the  will  of  Mary  J.  Carter 
for  the  equal  benefit  of  all  her  children,  and, 
as  the  decree  of  the  circuit  court  appealed 
from  reaches  that  conclusion,  we  are  of 
opinion  that  It  should  be  affirmed. 

Affirmed. 

(113  Va.  337> 

REAL  ESTATE  TRUST  &  INS.  CO.,  Ihc^ 

et  al  v.  GWTN. 

(Supreme   Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Carriers  (ft  840*)  —  Elevators—  Negli- 
gence—Last Clear  Chance. 

Where  one  attempting  to  leave  a  descend- 
ing elevator  which  failed  to  stop  was  struck, 
on  the  head  by  the  top  of  the  car  and  almost 
instantly  thereafter  caught  between  it  and* 
the  floor  sill  and  killed,  the  doctrine  of  the- 
last  clear  chance  had  no  application. 

[Ed.  Note.— For  other  cases,  see  Carriers,. 
Cent  Dig.  f  1364;   Dec  Dig*  |  340.*] 

2.  Carriers  (|  821*)  —  Elevators  —  Actio* 
for  Causing  Death— Instruction— Words- 
and  Phrases— "Error  in  Extremis." 

In  an  action  to  recover  for  the  death  of 
one  killed  by  being  caught  between  .the  top  of 
a  descending  elevator  and  a  floor  sill,  where 
there  was  evidence  that  the  decedent  put  one 
foot  through  the  partly  opened  elevator  door 
and  upon  the  floor  sill  without  the  elevator  be- 
ing stopped,  there  was  no  warrant  for  an  in- 
struction upon  the  doctrine  of  "error  in  ex- 
tremis" which  presupposes  that  the  party  who- 
invokes  it  is  himself  free  from  fault  in  creat- 
ing the  emergency. 

[Ed.  Note. — For  other  cases,  see  Carriers,. 
Cent  Dig.  H  1247,  1326-1337,  1343;  Dec  Dig. 
f  321.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Helen  C.  Owyn,  administratrix, 
against  the  Real  Estate  Trust  &  Insurance 
Company,  Incorporated,  and  others.     From 


•For  other  eases  *•*  sams  topic  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rsp'r  indsxes- 


VaJ 


REAL  ESTATE  TRUST  <t  INS.  00.  T.  GWYN 


209 


a  Judgment  for  plaintiff,  defendants  bring 
error.  Reversed  and  remanded  for  new 
trial 

The  following  Instructions  were  given  for 
plaintiff: 

"(1)  If  the  Jury  believe  from  the  evidence 
that  Walter  B.  Gwyn  while  a  passenger  on 
the  elevator  In  question  and  in  the  exercise 
of  reasonable  care  on  his  part  was  killed  by 
reason  of  the  negligence  of  the  employe* 
who  was  running  the  elevator,  as  charged 
in  the  declaration,  then  they  must  find  for 
the  plaintiff  against  such  of  the  defendants 
as  they  may  believe  from  the  evidence  were 
engaged  as  lessees  in  the  actual  operation 
of  the  building  and  the  elevator  In  question. 

M(2)  If  the  Jury  believe  from  the  evidence 
that  the  elevator  in  question  after  It  had 
stopped  at  the  third  floor  of  the  Dickson 
building,  and  while  its  switch  handle  was 
In  the  stop  position,  began  to  descend  with- 
out any  action  on  the  part  of  the  elevator 
boy,  they  are  Instructed  that  such  an  oc- 
currence raised  a  prima  fade  presumption 
of  negligence  on  the  part  of  such  of  the  de- 
fendants as  were  engaged  as  lessees  In  the 
actual  operation  of  the  building  and  ele- 
vator. 

"(3)  The  court  instructs  the  Jury  that 
such  of  the  defendants  as  they  may  believe 
from  the  evidence  were  engaged  as  lessees 
in  the  actual  operation  of  the  building  and 
elevator  in  question  owed  the  duty  to  Wal- 
ter B.  Gwyn  to  exercise  reasonable  care  to 
prevent  injuring  him  by  defects  or  faults 
In  said  elevator,  its  appurtenances,  or  the 
manner  of  its  operation,  and  if  the  Jury  be- 
lieve from  the  evidence  that  by  reason  of  the 
breach  of  said  duty  said  Walter  B.  Gwyn 
was  killed  as  averred  in  the  declaration, 
they  should  find  for  the  plaintiff  against 
those  defendants;  unless  the  Jury  should 
believe  from  the  evidence  that  Walter  B. 
Gwyn  was  himself  guilty  of  negligence 
which  contributed  to  his  death, 

"(4)  The  court  instructs  the  Jury  that,  so 
far  as  the  defense  of  contributory  negli- 
gence is  concerned,  the  burden  of  proving 
such  contributory  negligence  rests  upon  the 
defendants,  unless  such  contributory  negli- 
gence was  disclosed  by  the  plaintiff's  evi- 
dence or  could  be  fairly  inferred  from  the 
circumstances. 

"(5)  Even  If  the  Jury  should  believe  from 
the  evidence  that  Walter  B.  Gwyn  was  him- 
self guilty  of  negligence  in  attempting  to 
leave  the  elevator,  such  negligence  on  his 
part  will  not  bar  the  plaintiff  in  this  suit,  if 
the  Jury  believe  from  the  evidence  that  aft- 
er such  negligence  of  Walter  B.  Gwyn  such 
of  the  defendants  as  they  may  believe  from 
the  evidence  were  engaged  as  lessees  in  the 
actual  operation  of  the  elevator,  through 
their  servants  or  employes,  by  the  exercise 
of  reasonable  care,  could  have  saved  his 
life. 

74  8.E.-14 


"(Q  If  the  Jury  find  for  the  plaintiff,  they 
may  award  such  damages  as  to  them  may 
from  the  evidence  seem  fair  and  Just,  not 
exceeding  $10,000,  and  they  may  direct  in 
what  proportion  the  damages  shall  be  dis- 
tributed to  the  widow  and  children  of  Wal- 
ter B.  Gwyn,  deceased. 

"(7)  If  the  Jury  find  that  the  plaintiff  is 
entitled  to  recover,  they  may  find  against 
those  defendants  who  were,  at  the  time  of 
the  accident,  the  lessees  of  the  Dickson 
building  and  engaged  in  the  actual  opera- 
tion of  the  said  building  by  themselves  or 
through  their  agents." 

The  following  instructions  were  refused 
to  defendants: 

"(1)  The  court  instructs  the  Jury  to  find 
a  verdict  in  favor  of  the  defendants  R.  A. 
Wainwright  and  Charles  Mel.  Tunstall,  no 
evidence  of  any  negligence  on  their  part 
having  been  introduced. 

M(2)  The  court  instructs  the  Jury  to  find 
a  verdict  for  the  defendants  the  Real  Estate 
Trust  &  Insurance  Company,  Incorporated, 
Robert  A.  Wainwright,  and  Charles  Mel. 
Tunstall,  no  evidence  of  any  negligence  on 
their  part  having  been  introduced. 

"(3)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  up  to 
the  time  when  the  plaintiff's  intestate  at- 
tempted to  leave  the  elevator  there  had 
been  no  negligence  in  the  operation  or  main- 
tenance of  the  elevator  In  question,  and  that 
when  the  elevator  boy  saw  that  the  said 
deceased  in  attempting  to  leave  the  same 
would  be  caught  and  greatly  injured,  and 
that  in  consequence  of  the  excitement  of 
the  moment  he  adopted  measures  which 
were  injudicious  in  the  result  or  failed  to 
adopt  measures  which,  might  have  been 
more  effective  in  preventing  the  accident, 
they  are  instructed  that  such  action  of  his 
under  the  circumstances  would  not  consti- 
tute negligence. 

"(4)  The  court  instructs  the  Jury  that,  if 
they  believe  from  the  evidence  that  when 
the  plaintiff's  intestate  started  to  leave  the 
elevator  the  car  was  in  motion  and  by  so 
doing  was  killed,  he  was  guilty  of  contribu- 
tory negligence,  and  the  plaintiff  cannot 
recover  in  this  action,  and  the  Jury  must 
find  for  the  defendant,  even  though  they 
may  believe  that  the  defendant  was  guilty 
of  negligence. 

,  "(5)  The  court  instructs  the  Jury  that  if 
the  plaintiff's  intestate  attempted  to  leave 
the  elevator  when  the  door  had  been  only 
partially  opened,  and  while  the  elevator  was 
moving  and  by  so  doing  he  was  killed,  he 
was  guilty  of  contributory  negligence,  and 
the  plaintiff  is  not  entitled  to  recover  In 
this  action,  and  the  Jury  must  find  for  the 
defendants,  even  though  they  may  believe 
that  the  defendants  were  guilty  of  negli- 
gence. 

"(6)  The  court  further  instructs  the  Jury 
that  it  was  negligence  on  the  part  of  the 
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plaintiffs  intestate  for  him  to  attempt  to 
leave  the  elevator  while  the  same  was  in 
motion,  or  when  the  door  had  been  only  par- 
tially opened,  and  if  he  did  either,  whereby 
he  was  killed,  he  was  guilty  of  contribu- 
tory negligence,  and  the  jury  must  find  for 
the  defendants,  even  though  they  may  be- 
lieve that  the  defendants  were  guilty  of  neg- 
ligence." 

The  following  instructions,  requested  by 
defendants,  were  given: 

"(A)  The  jury  is  instructed  that  the  own- 
er of  the  premises,  who  operates  therein 
an  elevator  for  the  accommodation  of  the 
tenants  of  such  premises  and  others  hav- 
ing business  therein,  is  bound  only  to  the 
exercise  of  ordinary  care  to  provide  reason- 
ably safe  equipment  and  operation,  and,  if 
they  believe  from  the  evidence  that  the  de- 
fendants in  this  case  exercised  such  care  in 
the  equipment  and  operation  of  the  elevator 
in  question,  they  will  find  for  the  defend- 
ants. 

"(B)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the 
Courtney  Realty  Corporation  was,  at  the 
time  of  the  accident  which  resulted  in  Mr. 
Owyn's  death,  the  lessee,  of  record,  of  the 
Dickson  building,  and  that  as  lessee  of  the 
building  it  assumed  control  of  it,  and  at 
the  time  of  the  above  accident  was  actually 
operating  the  building  in  pursuance  of  the 
assignment  of  the  lease  from  R.  A.  Wain- 
wright,  Charles  Mel.  Tunstall,  and  the  Real 
Estate  Trust  &  Insurance  Company,  Incor- 
porated, to  the  Courtney  Realty  Corpora- 
tion, and  that  the  Real  Estate  Trust  &  In- 
surance Company  was  only  employed  and 
empowered  to  collect  the  rents  of  the  build- 
ing as  a  regular  rental  agent,  and  Wain- 
wright  and  Tunstall  did  not  control  or  con- 
duct the  building  and  elevator,  then  they, 
the  jury,  must  find  for  the  Real  Estate 
Trust  &  Insurance  Company,  Incorporated, 
and  R.  A.  Wainwright  and  Charles  Mel. 
Tunstall,  although  they  may  believe  that 
the  same  parties  are  interested  in  both  cor- 
porations, and  that  the  same  identical  in- 
terests control  both  corporations." 

The  following  instructions,  requested  by 
defendants  were  only  given  as  modified,  parts 
omitted  by  the  court  being  in  brackets,  and 
additions  by  the  court  being  in  italics : 

"(C)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  while  the 
plaintiff's  intestate  was  being  carried  in  the 
•elevator  of  the  Courtney  Realty  Corporation, 
in  the  Dickson  building,  he  signaled  the  boy 
in  charge  to  lower  the  same  to  the  third 
floor,  and  while  the  elevator  was  being  low- 
ered, and  before  it  had  stopped,  he  attempt- 
ed to  step  from  the  elevator  while  it  was 
In  motion,  and  while  attempting  to  pass  out 
was  caught  by  the  frame  of  the  descending 
elevator  and  killed,  he  was  guilty  of  such 
contributory  negligence  as  will  prevent  a 
recovery  in  this  case,  and  they  must  find  for 
the  defendants,  even  though  they  may  fur- 


ther believe  that  said  defendants  were  also 
guilty  of  negligence,  unless  the  jury  believb 
from  the  evidence  that,  after  the  plaintiffs 
intestate  started  to  leave  the  car  while  in 
motion  (if  they  believe  he  did  so),  the  de- 
fendants by  the  exercise  of  ordinary  care 
could  have  prevented  his  death. 

"(D)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  while  the 
plaintiff's  intestate  was  being  carried  in  the 
elevator  of  the  Dickson  building  he  signaled 
the  boy  in  charge  to  lower  the  same  to  the 
third  floor,  and,  while  the  elevator  was  be- 
ing lowered  and  before  It  had  been  stopped 
and  the  door  [entirely]  opened,  he  attempted 
to  step  from  the  elevator,  and  while  attempt- 
ing to  pass  out  through  the  partially  opened 
door  was  caught  by  the  frame  of  the  de- 
scending elevator  and  killed,  he  was  guilty 
of  such  contributory  negligence  as  will  pre- 
vent a  recovery  in  this  case,  and  they  must 
find  for  the  defendants,  even  though  they 
may  further  believe  that  said  defendants 
were  guilty  of  negligence,  unless  they  fur- 
ther believe  from  the  evidence  that  after  the 
plaintiffs  intestate  started  to  leave  the  el- 
evator car  while  in  motion  (if  they  believe 
he  did  so)  the  defendants  by  the  exercise  of 
ordinary  care  could  have  prevented  his  in- 
Jury. 

"(E)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  de- 
ceased was  guilty  of  contributory  negligence, 
and  further  believe  that  the  negligence  of  the 
deceased  contributed  proximately  to  his 
death,  then  they  must  find  for  the  defend- 
ants. It  Is  not  necessary  that  his  negligence 
should  have  caused  his  death  in  order  to  de- 
feat this  action,  but  only  necessary  that  it 
should  have  proximately  contributed  towards 
it  The  burden  of  proving  contributory  neg- 
ligence is  upon  the  defendants,  unless  the 
same  may  be  inferred  from  the  evidence  of 
the  plaintiff,  or  all  the  facts  and  circum- 
stances of  the  case.  And  such  contributory 
negligence  would  defeat  recovery,  unless  the 
fury  believe  from  the  evidence  that  after  the 
plaintiffs  intestate  started  to  leave  the  ele- 
vator car  while  in  motion  (if  they  believe  he 
did  so)  the  defendants  by  the  exercise  of  or- 
dinary care  could  have  prevented  the  injury. 

"(F)  You  are  instructed  that  the  burden 
of  proving  the  defendant  guilty  of  negligence 
is  on  the  plaintiff,  unless  such  negligence  ap- 
pears from  other  evidence  in  the  case ;  that 
such  negligence  must  be  proved  by  affirma- 
tive evidence,  which  must  show  more  than  a 
probability  of  a  negligent  act;  that  a  ver- 
dict cannot  be  found  on  mere  conjecture,  and 
there  must  be  affirmative  and  preponderat- 
ing proof  that  the  injury  to  the  plaintiff's 
intestate  was  solely  and  proximately  caused 
by  some  negligence  of  defendants  for  which 
they  are  legally  liable.  The  mere  occurrence 
of  an  accident  raises  no  presumption  of  neg- 
ligence, unless  the  accident  occurred  as  set 
out  in  instruction  No.  2." 
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Hughes  &  Little  and  Armistead  C.  Gor- 
don, for  plaintiffs  in  error.  Willcox,  Cooke 
&  Willcox,  Johnston  &  Tunstall,  and  Jaa,  G. 
Martin,  for  defendant  in  error. 

WHITTLE,  J.  This  action  was  brought 
by  Walter  B.  Gwyn's  administratrix  against 
the  plaintiffs  in  error,  the  Real  Estate  Trust 
&  Insurance  Company,  Incorporated,  Rob- 
ert A.  Walnwrlght  Charles  Mcintosh  Ton- 
stall,  and  the  Courtney  Realty  Corporation, 
to  recover  damages  for  the  death  of  deced- 
ent, which  was  ascribed  to  the  wrongful  act 
of  the  defendants.  To  a  Judgment  for  the 
plaintiff  for  $10,000,  this  writ  of  error  was 
granted. 

Gwyn  was  a  lawyer  and  real  estate  broker 
In  the  city  of  Norfolk,  having  an  office  on 
the  third  floor  of  the  Dickson  building.  On 
the  morning  of  March  3,  1911,  he  entered 
the  car  of  an  electric  motor-power  elevator, 
in  use  in  the  building,  on  the  bottom  floor  to 
be  carried  to  the  third  floor.  .  While  attempt- 
ing to  leave  the  car  at  the  third  floor,  the  el- 
evator descended  below  the  level  of  the  floor, 
and  the  hood  or  top  of  the  car  struck  him 
on  the  head,  and,  the  elevator  continuing  its 
downward  course,  he  was  caught  between 
the  hood  and  the  sill  of  the  floor  and  killed. 

There  are  two  essentially  different  the- 
ories propounded  by  the  evidence  as  to  the 
manner  in  which  the  accident  happened.  On 
behalf  of,  the  plaintiff,  there  was  evidence 
tending  to  show,  either  that  the  car  was 
stopped  originally  In  correct  position  for 
the  egress  of  passengers  when  it  reached 
the  third  floor,  or,  having  been  carried  past 
that  floor,  on  the  call  of  "third"  by  Mr. 
Gwyn,  it  descended  to  the  third  floor  and 
stopped;  that  the  door  was  opened  to  per- 
mit him  to  pass  through,  and  as  he  was  in 
the  act  of  going  out,  with  one  foot  in  the 
elevator  and  one  on  the  third  floor,  the  car 
slipped,  and  he  was  struck  on  the  head  by 
the  top  or  hood  of  the  car,  and,  the  elevator 
continuing  to  descend,  was  caught  between 
the  top  and  the  floor  and  killed.  It  will  be 
observed  that  this  hypothesis  Imputes  no 
blame  whatever  to  the  deceased,  but  shows 
that  he  was  the  victim  of  the  alleged  negli- 
gent operation  of  the  car  by  the  elevator 
boy. 

It  was  also  proved  that  the  spring  In  the 
lever  box  had  been  broken  and  removed. 
That  was  an  auxiliary  contrivance  which 
operated  automatically,  and  was  Intended 
to  carry  the  switch  handle  to  the  stop  posi- 
tion and  stop  the  elevator.  There  was,  how- 
ever, evidence  to  the  effect  that  the  absence 
of  the  spring  did  not  Interfere  with  the  con- 
trol of  the  elevator,  and  that  it  had  been 
removed  three  or  four  months  prior  to  the 
accident  Some  expert  witnesses  expressed 
the  opinion  that  the  elevator  could  be  op- 
erated with  greater  safety  without  the  spring 
than  with  it;  that  the  spring  was  liable  to 
create  a  abort  circuit  and  cause  the  car  to 


slip;  so  that  the  user  or  nonuser  of  the 
spring  was  a  matter  of  business  Judgment 
and  expediency  within  the  competency  of 
those  charged  with  the  management  of  that 
department 

In  Arminius  Chemical  Company  v.  White's 

Adm'x,  112  Va.  ,  71  S.  B.  687,  the  skips 

in  a  vertical  mining  shaft  were  controlled 
both  by  hand  brakes  and  air;  and  it  was 
held  that  in  an  emergency,  the  company 
was  not  liable  for  the  action  of  the  operator 
in  exercising  the  right  of  selection  between 
the  two  appliances,  either  of  which  was 
shown  to  be  reasonably  safe. 

The  competing  theory  of  the  accident  pre- 
sented by  the  evidence  of  the  defendants,  is 
that  the  ascending  car  had  passed  the  third 
floor  and  was  approaching  the  fourth  floor, 
when  a  passenger  said  "fourth,"  whereupon 
Mr.  Gwyn  called  "third,"  and  the  elevator 
boy  reversed  his  lever  and  started  down; 
that  before  they  gained  the  level  of  the 
third  floor,  the  boy  reached  down  and  with 
his  right  hand  swung  the  door  partially 
open;  that  "the  elevator  never  stopped  mov- 
ing at  all,"  and,  while  thus  slowly  descend- 
ing, Mr.  Gwyn  put  his  left  foot  out  on  the 
sill  of  the  floor,  and  was  holding  to  the  sides 
of  the  door  when  the  elevator  passed  from 
beneath  his  right  foot  leaving  him  thus  sus- 
pended, and  while  in  that  position  he  was 
struck  on  the  head  by  the  top  of  the  de- 
scending car  and  caught  between  it  and  the 
floor  sill  and  killed. 

The  plaintiffs  in  error  assign  as  error  the 
action  of  the  court  in  giving,  refusing,  and 
modifying  instructions. 

[1]  In  the  light  of  several  recent,  decisions 
of  this  court  we  are  of  opinion  that  the  doc- 
trine of  "the  last  clear  chance"  (the  incor- 
poration of  which  in  a  number  of  the  in- 
structions given  and  amended  by  the  court 
is  made  ground  of  exception)  is  inapplicable 
under  any  view  of  the  evidence  in  this  case. 
That  doctrine  is,  of  course,  predicated  upon 
the  defendants'  theory  that  Gwyn  was  guilty 
of  contributory  negligence.  According  to 
that  theory*  the  contributory  negligence  of 
the  deceased  commenced  when  he  undertook 
to  step  off  of  an  elevator  while  in  motion, 
and  through  a  partially  opened  door.  It  is 
true  the  car  had  to  descend  a  distance  of 
approximately  five  or  six  feet  before  he  was 
actually  caught  between  the  top  of  the  car 
and  the  sill  of  the  floor ;  but  it  is  also  true 
that  the  car  only  had  to  travel  about  one 
foot  before  he  was  struck  on  the  back  of  the 
head,  and  the  top  of  the  car  remained  In 
contact  with  his  head  until  he  was  borne 
down  and  killed  as  described  by  the  wit- 
nesses. The  catastrophe  was  continuous  and 
practically  instantaneous,  covering  only  a  few 
feet  in  point  of  distance  and  a  few  seconds 
in  point  of  time.  The  doctrine  of  "the  last 
clear  chance"  presupposes  an  appreciable  dif- 
ference in  time  between  the  earlier  negli- 
gence of  the  defendant  and  the  later  negll- 
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gence  of  the  plaintiff.  Moreover,  it  must  ap- 
pear that  in  contemplation  of  the  entire  sit- 
uation, after  the  danger  of  the  plaintiff  be- 
came known  to  the  defendant,  or  ought  to 
have  been  discovered  by  him  by  the  exercise 
of  ordinary  care,  he  negligently  failed  to  do 
something  which  he  had  a  clear  chance  to  do 
to  avoid  the  accident.  But  the  doctrine  can 
have  no  application  to  a  case  where  the 
negligence  of  both  plaintiff  and  defendant 
is  simultaneous  and  concurrent  Richmond 
Traction  Go.  v.  Martin,  102  Va.  200,  45  S.  E. 
886;  Consumers'  Brewing  Go.  v.  Doyle,  102 
Va.  899,  46  S.  EL  390;  Southern  By,  Go.  v. 
Bailey,  110  Va.  833,  67  S.  B.  365,  27  L.  R.  A. 
(N.  S.)  379 ;  Roanoke  Railway  &  Elec.  Go.  v.* 
Carroll,  112  Va.  — ,  72  S.  E.  125. 

[2]  Nor  does  the  evidence  warrant  the  ap- 
plication of  the  doctrine  of  "error  in  ex- 
tremis," which  presupposes  that  the  party 
who  invokes  it  was  himself  free  from  fault 
In  creating  the  emergency. 

In  the  other  aspect  of  the  case,  we  dis- 
cover no  sufficient  evidence  upon  which  to 
predicate  liability  so  far  as  the  defendants 
Robert  A.  Wainwright  and  Charles  Mcintosh 
Tunstall  are  personally  concerned.  But,  un- 
der the  evidence,  the  question  of  the  lia- 
bility of  the  Real  Estate  Trust  &  Insurance 
Company,  Incorporated,  and  of  the  Courtney 
Realty  Corporation  was  properly  submitted 
to  the  Jury  upon  correct  instructions. 

For  the  errors  indicated,  the  Judgment  must 
be  reversed  and  the  case  remanded  for  a 
new  trial. 

Reversed. 

<118  Va.  427) 

WHITE  v.  HALL  et  alt 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14, 1912.) 

L  Evidence  (5  885*)— Pabol  Evidence— Ad- 
missibility. 

Parol  evidence  is  inadmissible  to  vary  a 

written  instrument. 
[Ed.  Note.— For  other  cases,   see  Evidence, 

Cent  Dig.  »  1757,  1758;    Dec.  Dig.  §  385.* J 

2.  Reformation  of  Instruments    (§  16*)  — 
Grounds. 

An  instrument,  signed  by  a  party  without 
fraud  or  mistake,  and  with  an  understanding 
of  the  language  and  purport  of  the  instrument, 
cannot  be  reformed  because  of  a  contempora- 
neous oral  promise  which  has  not  been  kept. 
[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f  08;  Dec.  Dig. 
{  16.*] 

3.  Trusts  (§§  289,  308,  311*)— Obligation  of 
Trustee— Account. 

Land  was  conveyed  to  a  trustee  for  the 
use  of  a  beneficiary.  Each  contributed  a  half 
of  the  partial  payment  made,  and  the  balance 
of  the  price  was  paid  by  the  trustee  individual- 
ly. The  purchase  was  made  in  contemplation 
of  the  formation  of  a  corporation  of  which  the 
parties  became  stockholders  and  officers.  The 
corporation,  with  the  knowledge  of  the  bene- 
ficiary, took  timber  from  the  premises,  and 
during  the  life  of  the  corporation  the  bene- 
ficiary drew  on  it  for  support  of  himself  and 
family.    A  third  person  loaned  money  to  the 


corporation,  secured  by  a  conveyance  of  the 
land  executed  by  the  trustee  and  the  benefi- 
ciary, the  whole  of  which  was  paid  off  by  the 
trustee;  the  lender  reconveying  to  the  trus- 
tee. The  corporation  subsequently  became 
indebted  to  another  creditor,  and  the  trustee 
and  his  wife  conveyed  the  land  to  such  cred- 
itor* The  beneficiary  never  offered  to  pay  any 
part  of  the  deferred  installments  of  purchase 
money;  nor  did  he  assert  any  claim  against 
the  trustee  for  rents  and  profits,  or  for  tim- 
ber cut  by  the  corporation.  Held,  that  the 
trustee  must  render  an  account  and  be  charged 
with  the  receipts  from  the  sale  of  timber,  and 
with  rents  and  profits,  and  credited  with  a  half 
of  the  cash  payment  of  the  partial  payment 
and  with  the  amount  of  the  deferred  install- 
ments of  the  purchase  price,  the  amount  ex- 
pended for  improvements,  and  half  the  amount 
advanced  to  pay  off  the  discharged  deed  of 
trust 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  §*  408,  428,  430;  Dec  Dig.  §§  289, 
308,  311.*] 

4.  Trusts  (8  184*)  —  Management  op  Trust 
Estate  —  Permanent  Improvements  Made 
by  Trustee. 

A  trustee  invested  with  the  control  of 
property,  and  not  expressly  or  impliedly  pro- 
hibited from  incurring  expenses  for  improve- 
ments, may  make  improvements  and,  on  a  set- 
tlement of  his  account,  receive  credit  therefor. 

[Ed.  Note.— -For  other  cases,  see  Trusts. 
Cent  Dig.  §  238;  Dec.  Dig.  *  184,*] 

Appeal  from  Circuit  Court,  Buckingham 
County. 

Suit  by  W.  E.  Hall  against  H.  M.  White 
and  others.  From  a  decree  granting  relief, 
defendant  named  appeals.  Reversed  and 
remanded. 

A.  L.  Holladay  and  A.  B.  Dickinson,  for 
appellant    F.  C.  Moon,  for  appellees. 

WHITTLE,  J.  In  April,  1902,  the  appel- 
lee, W.  E.  Hall,  filed  a  bill  in  equity  in  the 
circuit  court  of  Buckingham  county  against 
the  appellant,  H.  M.  White,  in  which  he  as- 
serted the  sole  beneficial  ownership  in  438 
acres  of  land  situated  in  that  county,  the 
legal  title  to  which  was  held  in  the  name  of 
H.  M.  White,  trustee  for  W.  E.  Hall;  that 
the  trustee  had  managed  the  land  for  the 
plaintiff  for  a  number  of  years,  and  was  in- 
debted to  him  for  moneys  received  from  the 
sales  of  timber  cut  from  the  land  and  for 
crops  grown  thereon  and  rents  and  profits 
derived  therefrom.  The  bill  prayed  that 
White  be  required  to  deliver  possession  of 
the  land  to  the  plaintiff,  and  to  render  an 
account  as  trustee. 

Subsequently  an  amended  bill  was  pre- 
sented, containing  other  allegations  and  im- 
pleading additional  defendants.  Answers 
were  filed  to  both  bills,  interlocutory  de- 
crees were  entered,  accounts  ordered,  and 
voluminous  depositions  taken. 

The  litigation  culminated  in  the  decree  ap- 
pealed from,  which  was  pronounced  by  the 
circuit  court  at  its  November  term,  1910. 
The  essential  features  of  that  decree  may 
be  summarized  as  follows:  (a)  That  by  deed 
of  August  12,  1892,  James  L.  Anderson  and 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key  Ho.  Series  &  Rep'r  Indexes 
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wife  conveyed  the  land  in  controversy  to  H. 
M.  White,  trustee  for  W.  E.  Hall,  who  there* 
by  became  the  sole  equitable  owner  in  fee 
simple;  and  that  White  was  not  entitled 
to  the  land,  or  to  any  interest  therein,  by 
way  of  resulting  trust  or  otherwise,  (b) 
That  the  deed  of  September  27,  1897,  from 
T.  C.  Leake,  Jr.,  &  Co.  to  H.  M.  White  in- 
vested him  with  no  individual  estate  in  the 
land,  and  was  only  intended  to  operate  as  a 
release  of  the  deed  of  October  24,  1894,  from 
H.  M.  White,  trustee  for  W.  E.  Hall,  and 
W.  E.  Hall  to  T.  C.  Leake,  Jr.,  &  Co.,  which, 
though  absolute  on  its  face,  was  in  fact  a 
mortgage  to  secure  a  loan  of  $1,000  from 
the  firm  to  H.  M.  White,  and  that  H.  M. 
White  was  not  entitled  to  a  lien  on  the  land 
for  any  payments  alleged  to  have  been 
made  by  him  on  account  of  the  purchase 
money,  (c)  That  H.  M.  White  was  not  en- 
titled to  any  allowance  for  permanent  im- 
provements put  upon  the  land,  or  for  taxes 
or  insurance  paid  thereon  by  him,  except  to 
the  extent  to  which  he  had  already  been 
compensated  from  the  rents  and  profits,  (d) 
That  W.  R.  Silvey  was  not  entitled,  nor  his 
administratrix,  to  any  allowance  for  im- 
provements pnt  upon  the  land  by  him,  but 
was  chargeable  with  rents  and  profits  since 
the  land  was  turned  over  to  him  on  May  31, 
1903,  down  to  and  including  the  year  1908; 
also  with  the  value  of  all  timber,  ties,  etc., 
cut  from  the  land  and  sold  by  him,  to  be  ap- 
plied as  credits  on  his  debt  of  $1,500  es- 
tablished by  the  decree.  It  was  therefore 
decreed  that  Emily  £3.  Hall,  daughter  and 
sole  heir  of  W.  E.  Hall,  who  had  died  pend- 
ing the  litigation,  was'  the  equitable  owner  of 
the  land,  subject  oilly  to  the  widow's  dower, 
and  to  the  Silvey  debt  of  $1,500,  reduced 
by  sundry  items  of  credit,  to  which  refer- 
ence was  made,  to  $1,096.98,  with  interest 
from  January  1,  1908.  (e)  That  by  reason 
of  the  deed  of  September  27,  1897,  from  T. 
C.  Leake,  Jr.,  &  Co.  to  H.  M.  White,  and 
the  conveyance,  or  mortgage,  of  January  1, 
1896,  from  H.  M.  White  and  wife  to  Sil- 
vey, W.  E.  Hall  had  suffered  loss  to  the 
extent  of  $1,500,  with  interest.  Therefore  a 
personal  decree  was  rendered  In  favor  of 
W.  E.  Hall's  administrator  against  H.  M. 
White  for  the  amount  of  the  Silvey  debt  and 
interest  (f)  Possession  of  the  land  was 
decreed  to  Emily  B.  Hall,  the  widow  con- 
senting to  a  commutation  of  her  dower, 
(g)  The  land  was  decreed  to  be  sold  and 
the  proceeds  charged  with  the  commutated 
dower  of  the  widow  and  the  Silvey  debt 
(h)  The  sheriff  was  directed  to  withdraw 
$101.87,  with  Interest  (rents  collected  from 
the  land  and  deposited  in  bank  to  the  cred- 
it of  the  suit),  and  also  to  collect  unpaid 
rents  for  the  year  1910,  and,  after  paying  the 
unpaid  costs  of  the  suit  to  pay  the  residue 
to  the  attorney  for  the  plaintiffs.  (J)  And, 
finally,  costs  were  decreed  against  H.  M. 
•  White.  From  that  decree,  White  alone 
appealed. 


[1]  We  are  of  opinion,  with  respect  to  the 
initial  matter  in  controversy,  namely,  the 
ownership  of  the  land,  that  the  letter  of  the 
deed  from  James  L.  Anderson  and  wife  to 
H.  M.  White,  trustee  for  W.  E.  Hall,  must 
prevail,  upon  the  settled  general  principle 
that  parol  evidence  will  not  be  received  to 
vary  or  alter  the  terms  of  a  written  in* 
strument  Towner  v.  Lucas,  54  Va.  705; 
Catt  v.  Oliver,  98  Va.  580,  36  S.  E.  980.  The 
deed,  which  was  written  by  an  attorney  by 
the  direction  and  in  the  presence  of  H.  M. 
White  and  W.  E.  Hall,  recites  that  in  con- 
sideration of  $2,200,  of  which  sum  $734  was 
paid  in  cash,  and  $1,466,  the  residue  of  the 
purchase  money,  was  payable  at  one  and 
two  years,  in  equal  installments  bearing  in- 
terest from  June  1,  1892,  secured  by  a  con- 
temporaneous trust  deed  upon  the  land, 
the  grantors  convey  the  same  to  H.  M.  White, 
trustee,  "for  the  sole  use  and  benefit  of  W. 
E.  Hall,"  with  absolute  power  of  sale  in 
the  trustee  and  beneficiary  acting  jointly. 

[21  No  grounds  are  suggested  for  the  ref- 
ormation of  the  deed,  and  the  rule  is  that, 
"where  there  is  no  fraud  or  mistake  in  the 
preparation  of  an  instrument,  and  it  appears 
that  the  party  signing  understood  its  lan- 
guage and  purport  it  cannot  be  reformed  on 
the  faith  of  a  contemporaneous  oral  promise 
which  was  not  kept"   34  Cyc  922,  and  notes. 

[3]  We  are  furthermore  of  opinion  that  the 
evidence  establishes  the  following  material 
facts:  (1)  That  H.  M.  White  and  W.  E. 
Hall,  each  with  his  own  means,  contribut- 
ed one-half  of  the  cash  payment  on  the  land; 
(2)  that  the  deferred  installments  of  pur- 
chase money,  aggregating  $1,466,  principal, 
with  interest  from  June  1,  1892,  were  paid 
by  H.  M.  White  individually;  (3)  that  at 
the  date  of  the  purchase  of  the  land  the 
organization  of  the  White-Hall  Company 
was  in  contemplation  of  the  parties,  and  it 
was  chartered  in  December,  1892;  that  the 
company,  in  addition  to  its  preferred  stock, 
issued  25  shares  of  common  stock,  of  the 
par  value  of  $100  per  share;  that  W.  E. 
Hall  became  vice  president  and  owned  5 
shares  of  the  common  stock;  that  H.  M. 
White  was  general  manager  and  secretary 
and  treasurer,  and  owned  originally  5  shares 
of  the  common  stock,  but  subsequently  ac- 
quired a  majority  of  the  stock  by  purchase 
from  other  stockholders.  The  company  was 
chiefly  a  lumber  corporation,  but  also  en- 
gaged in  the  mercantile  and  grocery  busi- 
ness. It  continued  in  operation  until  the 
year  1903,  when  it  failed.  (4)  During  the 
life  of  the  company,  W.  EI  Hall  drew  largely 
upon  it  for  supplies  for  the  support  of  him- 
self and  family;  and  in  that  way  ran  up  an 
account  of  over  $3,000.  (5)  At  the  date  of 
the  purchase,  the  land  in  dispute  was  chiefly 
valuable  for  its  timber,  and  shortly  after  the 
incorporation  of  the  White-Hall  Company, 
with  the  knowledge  and  acquiescence  of  W. 
EL  Hall,  that  company  was  permitted  to  take 
timber,  ties,  and  bark  from  the  land  for  its 
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own  purposes.  l%e  principal  part  of  this 
cutting  was  done  during  the  years,  1893, 
1894,  and  1896.  (6)  On  October  24, 1894,  T.  G. 
Leake,  Jr.,  &  Co.,  loaned,  for  the  use  of  the 
White-Hall  Company,  $1,000,  to  secure  which 
H.  M.  White,  trustee,  and  W.  E.  Hall  con- 
veyed the  land  to  that  firm  by  deed  of  bar- 
gain and  sale.  H.  M.  White  and  W.  E.  Hall 
were  equally  responsible  for  this  loan;  but 
the  whole  amount  was  paid  by  H.  M.  White, 
and  on  September  27, 1897,  the  firm,  by  deed 
reciting  a  consideration  of  $50,  conveyed  the 
land  to  him.  The  true  consideration,  however, 
was  the  return  of  the  $1,000  borrowed,  with 
interest  (7)  The  White-Hall  Company  was 
indebted  to  W.  R.  Sllvey  in  a  large  amount, 
and  on  October  8,  1901,  H.  M.  White  and 
wife  conveyed  the  land  to  Silvey;  the  deed 
reciting  a  consideration  of  $1,000.  (8)  From 
the  date  of  the  purchase  of  the  land  from 
James  L.  Anderson,  on  August  12,  1892,  un- 
til the  commencement  of  this  litigation  in 
1902,  W.  E.  Hall  neither  paid  nor  offered  to 
pay  any  part  of  the  deferred  installments  of 
purchase  money;  nor  did  he  assert  any  claim 
against  White,  either  with  respect  to  the  land 
or  the  rents  and  profits,  or  for  timber,  ties, 
and  bark  cut  therefrom  by  the  White-Hall 
Company,  or  demand  of  White  an  accounting 
as  trustee  or  otherwise.  (9)  The  land  cost 
James  L.  Anderson  $1  per  acre,  and  he  sold 
it  in  1892  for  $5  per  acre.  As  remarked, 
it  was  originally  chiefly  valuable  for  the  tim- 
ber. After  the  bulk  of  that  had  been  cut, 
with;  the  tacit  consent  of  W.  E.  Hall,  the 
land  was  lying  out  in  an  uncultivated  condi- 
tion, unfenced  and  unimproved,  with  the  ex- 
ception of  two  dilapidated  and  abandoned  ne- 
gro cabins,  and  was  wholly  unproductive 
for  agricultural  purposes.  In  these  circum- 
stances, H.  M.  White  took  possession  of  the 
land  and,  by  intelligent  management  and  in- 
dustry and  the  expenditure  of  large  sums  of 
money  in  labor  and  fertilizers,  gradually, 
from  year  to  year,  transformed  this  wild 
land  into  a  well-equipped,  profitable  farm. 
In  addition  to  that,  he  expended  $200  in 
fencing,  and  erected  outhouses  and  dwelling 
houses  at  a  cost  of  over  $2,000.  By  these 
means,  this  property,  which  was  of  trifling 
value,  is  now  estimated  to  be  worth  over  $6,- 
000. 

For  years  these  transactions  were  conduct- 
ed by  H.  M.  White  with  full  knowledge  on 
the  part  of  W.  B.  Hall,  who  made  no  remon- 
strance, offered  no  suggestion  or  assistance, 
either  in  money,  labor,  or  otherwise,  and  as- 
serted absolutely  no  claim  to  the  farm  or  its 
issues  until  the  institution  of  this  suit  in 
1902.  Then  for  the  first  time,  by  advice  of 
counsel,  upon  an  initial  expenditure  of  one- 
half  of  the  cash  payment  ($367),  he  demand- 
ed the  entire  estate,  in  its  improved  condi- 
tion, and  an  accounting  by  his  trustee  for 
rents  and  profits  and  for  the  value  of  timber 
cut  from  the  land. 

We  are  of  opinion  that  an  account  should 


be  stated  between  H.  M.  White,  trustee,  an* 
the  estate  of  his  cestui  que  trust,  W.  E.  Hall, 
in  which  settlement  the  trustee  should  be- 
allowed  credits,  as  follows:  By  one-half  of 
the  cash  payment  of  the  purchase  money  or 
the  land,  $367,  with  interest  from  August 
12,  1892;  by  amount  of  the  deferred  install- 
ments of  the  purchase  money,  $1,466,  with* 
interest  from  June  1,  1892;  by  amount  ex- 
pended for  fencing,  $200,  with  interest  from 
January  9,  1899;  by  amount  for  permanent 
improvements,  $2,029.02,  with  interest  from? 
June  1,  1898  (average  date);  and  by  one-hair 
of  the  $1,000  loan  paid  T.  C.  Leake,  Jr.,  & 
Co.,  $500,  with  interest  from  January  31,. 
1895. 

On  the  other  hand,  the  trustee  should  be- 
charged  with  the  following  amounts:  With- 
receipts  from  the  sale  of  lumber,  ties,  and 
bark,  $325,  with  interest  from  June  1,  1898;- 
with  estimated  rents  and  profits  of  the  land, 
$1,200,  with  interest  from  average  date  or 
receipt;  and  with  the  W.  R.  Silvey  debt, 
$1,500,  with  interest  from  January  1,  1898. 

[4]  With  respect  to  the  allowance  to  the 
trustee  of  the  amount  expended  in  permanent 
improvements,  the  general  doctrine  is  stated, 
by  Judge  Freeman,  in  a  note  to  Johnson  v. 
Leman,  131  111.  609,  23  N.  E.  435,  7  L.  R.  A. 
656,  19  Am.  St  Rep.  71,  as  follows:  "In  ad- 
dition to  what  has  already  been  incidentally 
said,  it  may  be  stated  as  a  well-established: 
doctrine,  universally  applied,  that  a  trustee- 
has  a  right  to  make  advances  or  necessary 
repairs  or  improvements  for  the  benefit  of 
the  trust  estate,  against  which  he  has  a  lien 
for  reimbursement  for  such  advances,  or 
costs  and  expenses,  which  he  may  enforce- 
before  he  can  be  compelled  to  surrender  the 
estate,  unless  prohibited,  either  expressly  or 
by  necessary  Implication,  from  incurring, 
such  expenses  by  the  terms  of  the  instrument 
creating  the  trust  *  •  *  Trustees  in- 
vested with  general  powers  of  control  and* 
management  are  not  bound  to  strict  limita- 
tions. They  are  justified  In  making  ordinary 
repairs  and  improvements,  and  insuring  the- 
property,  and  are  allowed  to  hold  the  es- 
tate until  reimbursed;  nor  does  the  right  of 
reimbursement  depend  upon  the  knowledge- 
or  consent  of  the  cestui  que  trust" 

So,  in  2  Pom.  Eq.  Jur.  f  1085,  the  learned 
author  says  it  is  the  law,  both  in  England 
and  in  this  country,  that  a  trustee  will  be 
allowed  "all  payments  expressly  authorized 
by  the  instrument  of  trust,  all  reasonable- 
expenses  in  carrying  out  the  directions  of 
the  trust,  and,  in  the  absence  of  any  such, 
directions,  all  expenses  reasonably  necessary 
for  the  security,  protection,  and  preservation 
of  the  trust  property,  or  for  the  prevention, 
of  a  failure  of  the  trust  *  *  *  Where  a 
trustee  properly  advances  money  for  any  of; 
the  above-mentioned  objects,  so  that  he  isl 
entitled  to  reimbursement,  he  also  has  a 
lien  as  security  for  the  claim,  either  upon 
the  corpus  of  the  trust  property  or  upon  the- 
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income,"  according  as  the  advancement  la 
for  the  benefit  of  the  life  tenant,  or  for  both 
the  life  tenant  and  remainderman.  Hill  on 
Trustees,  647,  and  notes;  2  Perry,  Trusts 
(6th  Ed.)  |  913,  and  notes;  28  Am.  ft  Eng. 
Ency.  of  Law  (2d  EH.)  1029,  1030,  and  notes ; 
Shirkey  v.  kirby,  110  Va.  455,  66  S.  E.  40, 
135  Am.  St  Rep.  949. 

The  $10L87,  referred  to  In  paragraph  (h) 
of  the  decree,  should  be  applied  to  the  pay- 
ment of  costs. 

The  land  must  be  sold  to  meet  the  liens 
and  charges  established  thereon  by  this  de- 
cision, including  the  commuted  dower  of  the 
widow  of  W.  B.  Hall  in  the  surplus  of  the 
purchase  money  after  deducting  the  amount 
of  payments  made  by  H.  M.  White  on  the 
original  purchase,  with  interest,  which 
amounts  constitute  a  paramount  charge  to 
the  dower  right  of  the  widow  in  the  land. 
If  there  should  be  a  balance  of  purchase 
money  after  satisfying  the  enumerated  de- 
mands upon  the  same,  with  costs  of  suit, 
such  balance  shall  be  decreed  to  Emily  E. 
Hall. 

Upon  these  considerations,  it  follows  that 
the  decree  of  the  circuit  court  must  be  re- 
versed, and  the  case  remanded  for  further 
proceedings  to  be  had  therein,  not  in  con- 
flict with  the  views  expressed  in  this  opin- 
ion. 

Reversed. 

(US  Va.  239) 

DOUGLAS  LAND  CO.  v.  T.  W.  THAYER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

14,  1912.) 

1.  Judgment  (§  743*)— Estoppel. 

A  judgment  for  plaintiff  in  trespass  quare 
clausum  fregit  by  cutting  timber,  in  which  the 
title  of  both  parties  to  the  land  was  put  in 
issue  under  a  plea  of  not  guilty,  could  be  set 
up  in  the  amended  bill  in  an  injunction  suit 
brought  by  plaintiff,  pending  the  trespass  ac- 
tion, to  restrain  subsequent  trespasses,  as  con- 
clusively estopping  defendant  from  asserting 
title  in  that  suit;  the  titles  of  the  parties  re- 
maining the  same  when  the  two  actions  were 
brought. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  {§  1253,  1275-1277;  Dec  Dig.  t 
74a*] 

2.  Trespass  (§  43*)—  Trespass  to  Land  — 
General  Issue. 

Under  the  general  issue  of  not  guilty  in 
trespass  quare  clausum  fregit,  evidence  of  title 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  H  102-111;   Dec  Dig.  |  43.*] 

3.  Costs  (J  230*)— On  Appeal. 

A  reversal  in  part,  for  error  in  holding 
that  a  judgment  for  plaintiff  in  trespass  quare 
clausum  fregit  for  cutting  timber  in  which  title 
was  in  issue  was  conclusive  on  the  question  of 
title  for  aD  purposes  in  an  injunction  suit 
brought  by  plaintiff  pending  the  trespass  ac- 
tion, when  it  was  only  conclusive  for  the  pur- 
poses of  the  injunction  suit,  made  defendant 
a  substantially  prevailing  party  on  appeal  en- 
titling him  to  costs. 


Dig 


[Ed.  Note.— For  other  cases,  see  Costa,  Gent 
ig.  H  S6&-876;    Dec.  Dig.  (  230.*] 


Appeal  from  Corporation  Court  of  Bristol. 

Suit  by  the  T.  W.  Thayer  Company  against 
the  Douglas  Land  Company.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Re- 
versed In  part,  and  affirmed  In  part 

See,  also,  107  Va.  292,  58  S.  EL  1101. 

Page,  Fulkerson  ft  Widener,  J.  C.  Padgett, 
and  J.  I.  Hurt,  for  appellant  White  ft 
Penn,  for  appellee. 

PER  CURIAM.  The  appellee  brought  an 
action  of  trespass  quare  clausum  fregit 
against  the  appellant,  and  pending  that  ac- 
tion, the  defendant  continuing  its  alleged 
trespasses  by  cutting  timber  from  the  land 
in  dispute,  the  plaintiff  sued  out  an  injunc- 
tion. In  the  action  of  trespass  the  defend- 
ant pleaded  the  general  issue;  but  it  affirma- 
tively appears  that  the  titles  of  both  par- 
ties were  distinctly  put  in  issue,  and  that 
the  only  litigated  question  in  the  case  was 
the  title  to  the  land  upon  which  the  alleged 
trespass  was  committed.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff  for  the 
value  of  the  timber  cut  before  action  at  law 
was  brought 

[1]  Nothing  was  done  in  the  chancery 
cause  pending  the  trial  of  the  action  at  law 
except  the  filing  of  the  answer  of  the  de- 
fendant. The  pleadings  in  that  cause  again 
put  in  issue  the  respective  titles  of  the  par- 
ties. After  verdict  and  judgment  in  the  ac- 
tion at  law,  an  amended  and  supplemental 
bill  was  filed  in  the  chancery  cause,  in  which 
the  record  in  the  action  at  law,  including  the 
judgment,  was  exhibited  and  relied  on  by 
the  plaintiff  as  matter  of  estoppel.  The 
chancery  court  held  that,  the  title  to  the 
land  having  been  put  in  issue  and  decided 
against  the  defendant,  it  was  estopped  by 
the  judgment  in  the  action  of  trespass  from 
further  asserting  title  to  the  land  In  dis- 
pute, and  a  commissioner  in  chancery  was 
directed  to  inquire  and  report  the  value  of 
the  timber  cut  from  the  land  pending  the 
action  of  trespass.  From  that  decree  this 
appeal  was  taken. 

The  court  is  of  opinion  that  the  proceeding 
in  chancery,  invoked  originally  for  injunc- 
tive relief  to  prevent  the  further  cutting 
of  timber  pending  the  action  of  trespass, 
was  a  substituted  remedy  for  a  second  ac- 
tion of  trespass  for  the  recovery  of  the  value 
of  the  timber  thus  cut 

The  court  is  further  of  opinion  that,  it 
clearly  appearing  from  the  record  in  the  ac- 
tion at  law  that  the  only  question  litigated 
in  that  action  was  the  title  to  the  land 
upon  which  the  timber  was  cut,  and  that  at 
the  time  of  the  second  cutting  the  rights  of. 
the  parties  were  identical  with  their  rights 
at  the  time  of  the  first  cutting,  no  new  title 
having  been  acquired  by  the  defendant  be- 
tween the  first  and  second  cuttings  of  timber, 
the  judgment  in  the  action  of  trespass  was 


•For  other  case*  Me  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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conclusive  of  the  question  of  the  title  to  the 
land,  so  far  as  the  plaintiff's  right  was 
concerned,  to  recover  the  value  of  or  dam- 
ages for  the  timber  cut  pending  the  action 
at  law  and  claimed  in  the  chancery  cause. 
And  this  is  true  although  no  plea  of  liberum 
tenementum,  and  only  the  plea  of  not  guilty, 
was  filed  in  the  cause. 

[2]  For,  as  said  by  Mr.  Minor:  "The  gen* 
eral  issue  of  'not  guilty'  in  trespass  amounts 
plainly  in  its  terms  to  a  denial  of  the  tres- 
passes alleged,  and  no  more.  But,  it  w|ll  be 
observed,  that  such  denial,  in  case  of  tres- 
pass on  land  or  on  chattels,  may  logically 
involve  as  well  the  title,  or  at  least  the 
right  of  the  plaintiff  to  the  possession  of  the 
property,  as  the  fact  of  defendant's  commit- 
ting the  acts  complained  of."  4  Minor's 
Inst  (3d  Ed.)  p.  776;  Andrews'  Stephens'  PL 
281,  282 ;  Stephens'  PI.  (Tyler's  Ed.)  174;  1 
Chit  PI.  (5th  Am.  Ed.)  437;  2  Tucker's 
Com.  193. 

In  such  an  action,  under  the  general  is- 
sue, evidence  of  the  title  of  the  parties  was 
plainly  admissible.  Callison  v.  Hedrick,  56 
Va.  244,  248,  and  cases  cited. 

In  accordance  with  this  principle,  Judge 
Freeman,  in  1  Freeman  on  Judgments,  $  311, 
pp.  561,  562,  says:  While  "the  title  cannot 
in  some  states  be  regarded  as  in  issue  ex- 
cept upon  a  special  plea  of  soil  or  freehold, 
or  some  other  equivalent  pleading,  but  when 
such  plea  is  interposed,  or  when  without 
special  plea  the  rules  of  practice  in  the  state 
permit  the  title  to  be  received  in  evidence 
and  to  be  considered  by  the  court  or  Jury," 
(as  is  the  case  in  this  state),  "and  it  is  in 
fact  received,  considered,  and  made  the  basis 
of  a  verdict  and  Judgment,  then  that  is  as 
conclusively  settled  as  if  it  had  been  drawn 
in  question  and  decided  in  some  other  ac- 
tion."   See,  also,  authorities  cited. 

And  In  section  310  the  same  author  says: 
"It  seems  to  be  generally,  if  not  universally, 
conceded  that  where  one  has  maintained 
trespass  quare  clausum  fregit  against  an- 
other, and  afterward  sues  for  a  subsequent 
trespass,  the  former  recovery  is  conclusive 
with  reference  to  the  title  set  up  to  the 
premises  at  the  time  of  such  recovery,  and 
the  defendant  can  offer  in  evidence  no  title 
not  acquired  by  him  since  the  previous  suit." 

Mr.  Black,  in  his  work  on  Judgments  (sec- 
tion 657),  says:  "The  trial  of  an  action  of 
trespass  may  turn  upon  the  question  of  title, 
and  if  either  of  the  parties  puts  his  title 
in  issue  and  it  is  tried  and  passed  upon,  the 
verdict  and  Judgment  in  that  suit  will  be 
conclusive  evidence  in  favor  of  (or  against) 
such  title,  at  least  in  a  subsequent  action 
of  trespass." 

Whether  or  not,  if  this  were  an  action  of 
ejectment  for  the  recovery  of  the  land  upon 
which  the  timber  was  cut,  the  Judgment  in 
the  action  of  trespass  would  be  conclusive 
of  the  title  between  the  parties,  it  is  unnec- 
essary to  consider  in  this  case  as  we  view 


it,  and  we  therefore  express  no  opinion  upon 
that  question.  But  to  hold,  upon  the  facts 
disclosed  by  this  record,  that  the  appellee, 
before  it  can  recover  the  value  of  or  dam- 
ages for  the  timber  cut  pending  the  action* 
of  trespass,  in  the  chancery  cause,  must 
go  through  another  trial  and  litigate  again 
the  title  to  the  land,  because  the  plea  in  the 
action  at  law  was  "not  guilty,"  instead  of 
"liberum  tenementum,"  would  be  clearly  sac- 
rificing, as  it  seems  to  us,  substance  to  form,, 
since  everything  that  could  be  proved  under 
the  latter  plea  could  be  proved,  and  was  la 
fact  proved,  under  the  former,  and  the  ques- 
tion of  title  as  fully  and  fairly  investigated,, 
and  the  minds  of  the  court  and  Jury  brought 
to  bear  upon  it  as  completely,  as  if  the  plea 
of  liberum  tenementum  had  been  filed. 

[3]  It  follows  from  what  has  been  said 
that  the  court  Is  of  opinion  that  the  decree- 
appealed  from  is  without  error,  in  so  far  as 
it  holds  that  the  Judgment  In  the  action  of 
trespass  is  conclusive  of  the  title  to  the 
lands  so  far  as  the  recovery  of  the  value  of 
or  damages  for  the  timber  cut  pending  that 
action  is  concerned ;  but  that  the  court  erred 
in  going  further  and  holding  that  the 
.Judgment  at  law  was  conclusive  of  the  title- 
to  the  land  for  purposes  other  than  those 
involved  In  this  (the  injunction)  case.  To* 
that  extent  the  decree  appealed  from  must 
be  reversed,  and  in  other  respects  affirmed, 
with  costs  to  the  appellant  as  the  party  sub- 
stantially prevailing,  since  its  appeal  was 
necessary  to  obtain  relief  from  that  error  in 
the  decree. 

Reversed  in  part  and  affirmed  in  part 

KEITH,  P.,  and  CARDWELL,  J.  (concur* 
ring  in  the  result).  The  T.  W.  Thayer  Com- 
pany, on  October  17,  1905,  presented  its 
original  bill  for  an  injunction  to  the  Judge- 
of  the  circuit  court  of  Washington  county,, 
who  declined  to  act ;  whereupon,  on  the  18th 
day  of  October,  1905,  said  bill  was  presented 
to  the  Judge  of  the  corporation  court  of  the- 
city  of  Bristol,  who  granted  the  injunction. 

The  bill  alleged  that  the  complainant  was 
the  owner  of  certain  lands  described  in  the- 
bill,  and  in  the  possession  thereof,  and  that 
there  was  another  claim  of  title  asserted  by 
the  defendant,  the  Douglas  Land  Company,, 
to  said  lands;  that  W.  W.  Hurt,  general 
superintendent  of  the  Douglas  Land  Com- 
pany and  of  the  Laurel  River  Lumber  Com- 
pany, caused  the  woods  foreman  of  the  log- 
ging crew  of  said  companies  to  cut  and 
break  down  the  wire  which  had  been  stretch- 
ed along  the  boundary  of  complainant,  and 
to  cut  and  remove  a  large  amount  of  the- 
choicest  timber  from  complainant's  proper- 
ty; that  complainant  notified  the  employes 
of  said  companies  to  cease  trespassing  upon 
the  said  property;  that  said  employes  de- 
sisted for  a  short  time,  but  not  a  great  while- 
afterwards,  under  directions  of  said  Hurt, 
general  superintendent  of  both  companies,. 
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again  went  upon  the  land  In  question  and 
•cut  and  removed  timber  for  about  one  week ; 
that  from  some  cause  said  employes  then 
-ceased  cutting  the  timber  and  did  not  cot 
4i  ny  more  until  within  a  few  days  prior  to 
the  filing  of  said  bill,  when  they  again  com- 
menced, and  at  the  time  of  the  filing  of  the 
1)111  they  were  "engaged  in  cutting  and  re- 
moving timber  therefrom  as  rapidly  as  pos- 
-slble." 

(It  is  perhaps  well  to  note  here  that,  in 
the  argument  of  the  case  under  review,  the 
trespass  within  a  few  days  prior  to  the  filing 
•of  said  original  bill  is  termed  "the  second 
trespass,"  and  all  cutting  and  removing  of 
timber  prior  to  that  time  is  termed  "the  first 
trespass.") 

The  prayer  of  the  original  bill  was  for  an 
injunction  enjoining  and  restraining  the  cut- 
ting and  removing  of  any  timber  from  the 
lands  in  question,  and  any  other  trespass  on 
the  lands,  until  the  further  order  of  the  court 
in  the  cause. 

On  February  15,  1910,  the  complainant,  T. 
W.  Thayer  Company,  filed  in  the  cause  an 
amended  and  supplemental  bill  against  the 
same  defendants,  viz.,  Douglas  Land  Com- 
pany, W.  W.  Hurt,  and  Laurel  River  Lum- 
ber Company,  which  read  along  with  the 
original  bill  contained  the  allegations  that 
in  January,  1906,  the  Douglas  Land  Com- 
pany and  the  Laurel  River  Lumber  Company 
broke  down  the  fences  of  complainant,  enter- 
ed upon  its  boundary  of  land,  destroyed  a 
dwelling  house,  and  began  to  cut  and  remove 
the  choicest  standing  timber;  that  as  soon 
as  complainant  was  advised  of  this  trespass, 
it  protested  against  the  same;  that  upon  said 
protest  the  defendants  ceased  trespassing; 
that  in  May  following  the  complainant  insti- 
tuted its  action  at  law  in  the  circuit  court 
of  Washington  county  against  said  Douglas 
Land  Company  and  Laurel  River  Lumber 
Company  and  others  to  recover  damages  for 
'said  trespass  and  for  the  timber  cut  and  re- 
moved. (This  action  at  law,  quare  clausum 
fregit,  was  for  "the  first  trespass.") 

The  amended  and  supplemental  bill  alleg- 
ed, further,  that  during  the  pendency  of  the 
said  action  at  law,  and  before  the  trial  of 
the  same,  to  wit,  in  October,  1905,  the  Doug- 
las Land  Company  and  the  laurel  River 
Lumber  Company  again  entered  upon  the 
land  in  controversy  and  began  to  cut  and  re- 
move choice  timber.  It  was,  as  it  would 
seem,  because  of  this  alleged  trespass — desig- 
nated in  the  record  as  "the  second  trespass" 
— that  the  T.  W.  Thayer  Company  filed  Its 
original  bill  in  October,  1905. 

The  amended  and  supplemental  bill  fur- 
ther alleged  that  at  the  February  term  of 
the  circuit  court  of  Washington  county  the 
said  action  at  law  was  tried  on  its  merits, 
and  resulted  in  a  verdict  and  judgment  for 
the  complainant  for  $1,750;  that  a  writ  of 
error  and  supersedeas  were  granted  by  the 
Supreme  Court  of  Appeals,  and  upon  a  hear- 
ing thereof  the  judgment  of  the  circuit  court 


was  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial;  that  the  sec- 
ond trial  of  the  action  at  law  was  had  on 
the  merits  in  said  circuit  court  at  its  April 
term,  1909,  and  again  resulted  in  a  verdict 
and  judgment  for  the  complainant  for  the 
sum  of  $1,750;  that  a  writ  of  error  was  again 
applied  for  upon  the  transcript  of  the  record 
of  said  second  trial,  but  the  same  was  re- 
fused by  the  Supreme  Court  of  Appeals; 
whereupon  the  judgment  rendered  on  the  sec- 
ond trial  at  law,  with  interest  and  costs,  was 
paid  by  the  Douglas  Land  Company,  but  the 
said  company  and  other  defendants  declined 
to  make  any  settlement  of  damages  result- 
ing from  the  second  cutting  of  timber  ("the 
second  trespass"),  and  further  declined  to 
agree  to  any  order  in  the  chancery  cause  for 
an  accounting. 

In  its  amended  and  supplemental  bill  the 
complainant  takes  the  position  "that  its  right 
to  an  account  in  this  suit  for  the  value  of 
the  timber  cut  is  res  adjudicata  since  the  de- 
termination of  the  action  at  law,'.'  because 
the  issues  presented  in  said  action  are  identi- 
cal in  every  feature  with  the  issues  present- 
ed in  this  chancery  suit,  and  the  prayer  of 
this  bill  (after  naming  the  defendants)  is 
that  "the  injunction  heretofore  granted  be 
perpetuated;  that  an  account  be  ordered  to 
ascertain  the  timber  cut  on  the  land  afore- 
said, and  the  value  thereof,  together  with 
any  damage  that  has  been  sustained  by  the 
complainant  by  the  cutting  and  removing 
from  said  land  of  its  choicest  timbers";  and 
for  general  relief. 

It  appears  that  throughout  this  litigation 
the  Douglas  Land  Company  has  been  consid- 
ered the  responsible  party  for  the  alleged 
trespasses,  and,  accordingly,  the  said  com- 
pany appeared  on  May  5,  1910,  and  filed  its 
demurrer  to  both  the. original  and  amended 
bills,  which  demurrer  was  overruled,  and 
thereupon  said  defendant  company  filed  Its 
answer  to  said  bills,  in  which,  among  other 
things,  it  is  denied  that  complainant's  right 
to  an  account  in  this  suit  Is  res  adjudicata, 
and  certain  allegations  are  made  in  the  an- 
swer, but  we  do  not  deem  them  of  sufficient 
importance  to  set  out  in  this  opinion.  At 
the  hearing  of  the  cause  on  the  6th  day  of 
July,  1910,  before  the  corporation  court  of 
the  city  of  Bristol,  to  which  court  the  cause 
has  been  removed  from  the  circuit  court  of 
Washington  county,  the  corporation  court  of 
Bristol  entered  the  decree  from  which  this  • 
appeal  was  allowed,  overruling  the  demurrer 
to  the  original  and  amended  bills,  and  ad- 
judging that  the  title  to  the  tract  of  land,  on 
which  the  alleged  trespass  in  the  cutting  and 
removing  of  timber  was  committed,  was 
drawn  in  question  in  the  said  action  of  tres- 
pass quare  clausum  fregit  between  the  parties 
to  this  suit,  and  was  in  said  action  finally  ad- 
judicated to  be  in  the  complainant  and  not  in 
the  defendant  the  Douglas  Land  Company; 
that  the  defendants  were  estopped  to  set  up 
the  title  averred  in  the  answer  of  the  Doug- 
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las  Land  Company;  that  the  injunction  there- 
tofore granted  be  made  perpetual;  and  that 
an  account  be  taken  of  the  kind,  quantity, 
and  value  of  the  timber  cut  in  the  bill  and 
proceedings  mentioned.  And  a  commission- 
er was  designated  to  take  and  report  such 
an  account 

The  ruling  of  the  corporation  court  on  the 
demurrer  is  assigned  as  error  in  the  petition 
for  this  appeal;  but  the  assignment  was  not 
argued  in  this  court,  and  will  be  taken  as 
having  been  abandoned.  Therefore  the  sole 
question  for  decision  may  be  stated  as  fol- 
lows: Is  a  judgment  in  an  action  of  trespass 
quare  clausum  fregit  the  general  issue  alone 
being  the  plea,  res  adjudicata  as  to  future 
actions  of  trespass  quare  clausum  fregit  be- 
tween the  same  parties,  for  trespass  commit- 
ted on  the  same  land,  if  the  defendant  puts 
title  in  evidence;  or,  does  a  judgment  for  the 
plaintiff  in  an  action  of  trespass  quare  clau- 
sum fregit  forever  estop  the  defendant  from 
asserting  title  to  the  land  upon  which  the 
trespass  is  committed,  when  the  general  is- 
sue is  the  plea  and  the  defendant  introduces 
title  in  evidence? 

The  question  has  been  very  ably  and  elab- 
orately argued  for  both  parties,  and  nu- 
merous authorities  are  cited,  all  of  which 
It  would  be  impossible  to  review  in  an  opin- 
ion of  reasonable  length;  but  both  parties 
agree  that  in  Virginia,  as  a  general  rule, 
ejectment  is  the  common,  if  not  the  only, 
mode  of  trying  title  to  land.  In  some  of  the 
states  of  the  Union  a  form  of  action  known 
as  "trespass  to  try  title"  has  been,  by  stat- 
ute, substituted  for  the  action  of  ejectment. 
It  is  in  form  an  action  of  trespass  quare 
clausum  fregit,  with  the  additional  element 
of  notice  to  the  effect  that  the  action  is 
brought  to  try  title  to  the  lands  in  contro- 
versy, as  well  as  for  .the  recovery  of  dam- 
ages. We  have  no  such  action  provided  for 
by  statute  in  Virginia.  On  the  contrary,  our 
statutes  recognize  alone  ejectment  as  the  ac- 
tion by  which  to  try  title  to  land,  and  re- 
quire that  when  the  right  of  the  plaintiff  to 
the  premises  or  any  part  thereof  is  proved, 
the  verdict,  If  for  a  part  of  the  land  only, 
shall  specify  such  part  particularly  as  the 
same  Is  proved,  and  with  the  same  certainty 
of  description  as  is  required  in  the  declara- 
tion.   Code  1904,  |  2746. 

In  those  jurisdictions  where  trespass  to 
try  title  is  authorized  by  statute  and  used, 
'  "the  verdict  must  explicitly  locate  the  bound- 
aries," and  the  judgment  is  in  the  form  of 
recovery  of  damages;  but  the  successful 
plaintiff  is  entitled  to  a  writ  habere  facias 
possessionem.  Andrews'  Stephens'  PI.  (2d 
Ed.)  120-122.  The  same  author,  at  page  130, 
says  that  in  an  action  of  trespass  quare 
clausum  fregit  title  may  come  in  question, 
but  It  is  not  essential  that  it  should. 

A  judgment  in  an  action  of  trespass  quare 
clausum  fregit  is  not  conclusive  as  to  the 
title  to  the  close,  nor  as  to  the  right  of  pos- 
session thereof  at  a  time  subsequent  to  the 


alleged  trespass.  1  Chltty,  PI.  195,  and  au- 
thorities cited  In  note  U. 

The  same  author,  at  page  535,  says :  "The 
plea  of  liberum  tenementum  must  be  special- 
ly pleaded  to  put  the  title  In  issue."  And 
"in  all  actions  of  trespass,  whether  to  the 
person,  personal  or  real  property,  matters 
in  discharge  or  in  confession  and  avoidance 
of  the  action,  must  be  specially  pleaded." 

In  other  words,  trespass  is  an  injury  to 
the  possession,  and  in  an  action  to  recover 
damages  for  such  an  Injury,  if  the  defend- 
ant, as  a  matter  in  discharge  or  in  confes- 
sion and  avoidance  of  the  action,  wishes  to 
rely  on  a  claim  of  title  to  the  land  upon 
which  the  trespass  was  committed  superior 
to  that  in  the  plaintiff,  this  must  be  specially 
pleaded,  since  the  key  note  to  the  action  is 
possession.    Cooley  on  Torts,  312. 

In  this  case,  as  is  frequently  the  case  in 
like  actions,  evidence  was  introduced  as  to 
title;  but  a  point  is  In  issue  in  a  suit  in 
such  a  sense  that  it  will  be  concluded  by 
the  judgment  therein  only  when  an  issue 
concerning  it  Is  directly  tendered  and  ac- 
cepted by  the  pleadings  In  the  case,  and  a 
judgment  Is  not  conclusive  on  any  point  In 
question  which  from  the  nature  of  the  case, 
the  form  of  the  action,  or  character  of  plead- 
ings could  not  have,  been  adjudicated.  23 
Oyc.  1302,  1317. 

The  contention  that  although  title  in  this 
case  was  put  in  issue  only  by  the  evidence, 
yet,  under  the  broad  rule  of  res  adjudicata 
in  Virginia,  the  result  must  be  regarded  as 
the  same,  for  "it  might  have  been  put  in,"  is 
without  merit,  for  if  that  view  could  be  sus- 
tained, in  every  action  of  trespass  quare 
clausum  fregit  in  Virginia,  title  is  tried, 
whether  the  parties  so  intended  or  not. 
When  it  is  said  in  the  law  books  that  a  judg- 
ment is  conclusive  not  only  upon  the  ques- 
tions actually  concluded  and  determined,  but 
upon  all  matters  which  under  the  issues 
might  have  been  litigated  and  decided  in 
that  suit,  it  is  only  meant  that  such  would 
be  the  rule  in  a  case  where  the  prior  judg- 
ment Is  offered  as  a  bar  to  a  second  suit  up- 
on the  same  cause  of  action,  not  where  the 
subject-matter  of  the  two  controversies  is 
different 

Trespass  cannot  be  supported,  unless  at 
the  time  the  injury  was  committed  the  plain- 
tiff was  in  actual  possession,  and,  for  in- 
juries which  disturb  or  impair  the  enjoy- 
ment of  it  without  diverting  the  possession , 
an  action  of  trespass  quare  clausum  fregit 
will  lie,  and  the  right  of  possession  in  the 
plaintiff  is  necessarily  involved,  but  not  the 
title  to  the  freehold.  Cooke  v.  Thornton,  27 
Va.  8;  Dickinson  v.  Mankin,  61  W.  Fa.  429, 
56  S.  E.  824;  Andrews'  Stephens'  PI.  supra , 
129,  130 ;  Cooke  v.  Thornton,  27  Va.  9. 

This  subject  is  fully  discussed  and  the  au- 
thorities reviewed  by  Lord  Ellenborough  in 
Outram  v.  Morewood,  3  East  345,  the  opin- 
ion emphasizing  the  principle  that  liberum 
tenementum,  or  some  like  plea  of  title,  must 
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J>e  pleaded  in  order  to  decide  title  in  an  ac- 
tion of  trespass;  in  other  words,  in  order 
for  a  verdict  and  judgment  for  plaintiff,  in 
an  action  of  trespass,  to  be  an  estoppel  which 
prevents  the  defendant  from  afterwards  as- 
serting title  to  the  land  upon  which  the  tres- 
pass was  committed,  title  must  have  .been 
distinctly  put  in  issue  oy  the  pleadings  in 
the  action  of  trespass.  This  is  a  case  of 
long  standing,  having  been  decided  in  1803; 
"but  the  cogent  reasoning  of  the  opinion  ap- 
plies fully  to  this  case. 

See,  also,  Johnson  v.  Morse,  11  Allen 
(Mass.)  540,  where  it  was  held  that  'the 
Judgment  in  the  former  action  was  conclu- 
sive in  all  that  was  adjudged  in  it,  which 
was  the  right  of  possession  and  not  the  sei- 
sin." 

In  Thurman  v.  Leach,  116  S.  W.  300,  the 
Court  of  Appeals  of  Kentucky  (February  17, 
1909)  held  that  when  in  an  action  for  tres- 
pass on  land  the  defendant  denies  title  of 
plaintiff,  but  does  not  plead  liberum  tenemen- 
tum,  and  recovers,  the  Judgment  shows  that 
the  plaintiff  had  no  title  on  which  to  recov- 
er, but  does  not  adjudge  title  to  be  in  the 
defendant,  and  hence  is  not  a  bar,  as  be- 
tween defendant's  and  plaintiff's  successors, 
as  to  whether  the  latter  subsequently  com- 
mitted a  trespass  against  the  former's  title. 

The  cases  of  Rodgers  v.  Batcliff,  48  N.  C. 
225,  and  Stokes  v.  Fraley,  50  N.  C.  377,  and 
a  number  of  other  cases  that  we  could  cite, 
go  to  the  extent  of  holding  that  in  an  action 
of  trespass  quare  clausum  fregit,  though  the 
pleas  of  the  general  issue  and  liberum  ten- 
ementum  were  entered,  a  general  finding  for 
the  defendant  was  not  a  bar  to  plaintiff's 
right  to  recover  in  a  second  action  for  tres- 
pass on  the  same  land. 

We  are,  however,  not  called  upon  to  deter- 
mine in  this  case  whether  or  not,  had  the 
plea  of  liberum  tenementum  been  entered  in 
the  action  at  law,  the  Judgment  would  bar 
appellant  from  setting  up  title  in  itself  as  a 
defense  against  the  second  trespass  charged 
in  this  action. 

There  is,  undoubtedly,  very  respectable  au- 
thority for  the  view,  contended  for  by  the 
learned  counsel  for  appellee,  that  the  general 
issue  of  "not  guilty"  in  a  case  of  trespass  on 
land  or  on  chattels  may  logically  involve  as 
well  the  title,  or  at  least  the  right  of  the 
plaintiff  to  possession  of  the  property,  as  the 
fact  of  defendant's  committing  the  acts  com- 
plained of;  but  we  do  not  understand  the 
authorities  cited  in  support  of  that  proposi- 
tion as  going  to  the  extent  that  a  Judgment 
in  such  a  case  would  be  conclusive  of  title  in 
a  subsequent  action  in  which  the  subject- 
matter  is  different 

Black,  in  his  work  on  Judgments,  rather 
holds  to  the  view  that  the  estoppel  covers 
the  point  which  was  actually  litigated,  but 
in  his  second  volume  (2d  Ed.)  %  657,  it  is 
said:  "According  to  the  doctrine  of  a  major- 
ity of  the  cases,  it  is  necessary,  in  order  to 
make  a  judgment  in  trespass  conclusive  of 


title,  that  the  title  should  have  been  express- 
ly put  in  issue  by  the  plea  of  liberum  tene- 
mentum, or  some  other  equivalent  plea;  it 
is  not  sufficient  that  it  came  in  controversy 
under  the  general  issue." 

As  to  what  is  meant  by  "matter  in  issue," 
the  same  learned  author  says,  in  effect,  that 
the  authorities  are  in  conflict — hopelessly  so. 
But  is  not  that  question  set  at  rest  in  Vir- 
ginia by  the  decisions  of  this  court  in  Hut- 
chinson v.  Kellam  and  Lymbrlck  v.  Seldon,  17 
Va.  202;  Skipwith  v.  Young,  19  Va.  276; 
Clark  v.  Brown,  49  Va.  549;  and  Umbarger 
v.  Watts,  66  Va.  177?  While  those  cases 
are  not  directly  in  point  here,  they  are  quite 
convincing  that  title  to  land  is  not  in  issue 
in  an  action  of  trespass  quare  clausum  fregit 
in  the  sense  that  a  Judgment  in  the  case  for 
the  plaintiff  will  be  an  estoppel  of  the  de- 
fendant in  future  actions  of  trespass  upon 
the  same  land,  unless  title  be  put  in  the  issue 
by  the  pleadings  in  the  prior  action,  and  not 
by  the  course  and  nature  of  the  evidence 
merely. 

The  rulings  in  the  cases  of  Greathouse  v. 
Sapp,  26  W.  Va.  87,  and  Dickinson  v.  Man- 
kin,  61  W.  Va.  429,  56  S.  E.  824,  follow  the 
Virginia  cases  Just  cited  in  holding  that,  in 
an  action  of  trespass  quare  clausum  fregit, 
title  to  the  freehold  is  not  brought  in  issue 
by  the  plea  of  "not  guilty,"  nor  by  the  in- 
troduction of  evidence  under  that  issue  as  to 
title.  It  is  very  true  that  in  those  cases  the 
question  of  Jurisdiction  alone  was  determin- 
ed; that  question  being  determinable  upon 
whether  or  not  the  matter  in  controversy 
was  equal  In  value,  exclusive  of  costs,  to  the 
minimum  sum  necessary  to  the  court's  Juris- 
diction, or  whether  title  to  a  freehold  or 
franchise  was  involved.  The  precise  point 
decided  was  that  title  or  boundaries  of  land 
must  be  directly  the  subject  of  controversy 
(1  Va.  &  W.  Va.  Dig.  490),  and  the  reasoning 
of  the  opinions  in  the  several  cases  applies 
very  fully  to  the  case  in  Judgment. 

In  Skipwith  v.  Young,  supra,  the  action 
was  trespass  on  the  case,  occasioned  by  the 
erection  of  a  mill  and  dam  by  the  defendant, 
and  it  appeared  from  the  pleadings  in  the 
case  that  the  right  of  the  defendant  to  erect 
the  mill  was  drawn  in  question.  There  was 
a  verdict  for  the  plaintiff  for  one  penny  and 
costs,  and  the  question  decided  by  this  court 
was  whether  or  not  it  had  Jurisdiction  to 
review  the  Judgment,  a  majority  of  the  court 
holding  that  there  was  no  Jurisdiction,  Coul- 
ter, J.,  taking  the  opposite  view  and  filing  a 
dissenting  opinion;  but  it  is  readily  to  be 
seen  from  the  opinions  that  there  was  no  dif- 
ference of  opinion  between  the  majority  of 
the  court  and  Judge  Coulter  on  the  question 
we  have  under  consideration,  for  in  the  lat- 
ter's  opinion  he  laid  down  the  proposition 
that  a  Judgment  in  an  action  of  trespass 
quare  clausum  fregit  would  not  conclude  title 
either  by  way  of  bar  or  estoppel,  his  opinion 
saying:  "But  it  is  said  the  cases  of  Hutchin- 
son v.  Kellam  and  Lymbrlck  v.  Seldon,  if  ad- 
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hered  to,  must  govern  this  case;  there  being 
no  substantial  difference.  Those  cases  I  un- 
derstand were  mere  possessory  cases  in  tres- 
pass quare  clausum  fregit,  in  which,  from 
the  pleadings,  the  verdict  and  judgment  would 
not  have  concluded  the  party  either  by  way 
of  bar  or  estoppel  in  a  writ  of  right  or  any 
other  superior  action,  but  at  most  would 
have. been  evidence  in  such  future  action. 
*  *  *  Whatever,  therefore,  may  be  the 
law  as  to  trespass  quare  clausum  fregit, 
where  the  pleadings  do  not  put  the  freehold 
in  controversy,  and  which  therefore  would 
decide  nothing  as  to  it,  and  in  which  at  most 
the  verdict  would  only  be  evidence  in  an- 
other action,  I  think  there  is  fair  ground  for 
our  Jurisdiction  In  this  case/' 

The  case  of  Clark  v.  Dower,  67  W.  Va. 
298,  68  S.  E.  869,  decided  by  the  Supreme 
Court  of  West  Virginia  June  11,  1910,  reaf- 
firms expressly  Greathouse  v.  Sapp  and  Dick- 
inson v.  Mankin,  supra,  and  holds  with  those 
cases,  and  other  older  cases  decided  by 
this  court,  that  the  action  of  trespass  quare 
clausum  fregit  is  only  one  for  invasion  of 
present  possession,  not  title;  that  "trespass 
cannot  be  employed  as  a  substitute  for 
ejectment'*;  adding:  "Such  is  the  law  in 
the  Virginias,  whatever  it  is  elsewhere." 

The  law  in  this  state  when  this  case  was 
decided  below,  and  now  is,  that  this  court 
is  without  jurisdiction  in  a  civil  case  unless 
the  matter  in  controversy  be  equal  in  val- 
ue, exclusive  of  costs,  to  $300,  or  "unless 
there  be  drawn  in  question  a  freehold  or 
the  title  or  bounds  of  land."  Code  1904,  § 
8455.  It  would  therefore  seem  to  us  whol- 
ly illogical  to  hold  that  if  the  damages  had 
been  less  than  $300  in  the  first  action  of 
trespass,  Instead  of  more  than  $300,  appel- 
lant's title  to  the  land  in  controversy  would 
have  been  decided  without  the  right  of  ap- 
peal to  this  court,  yet  the  judgment  in  the 
first  action  may  in  this  second  action  •  of 
trespass  quare  clausum  fregit  against  ap- 
pellant by  the  appellee  for  a  second  tres- 
pass on  the  same  land  be  set  up  by  the  lat- 
ter to  conclude  title  either  by  way  of  bar 
or  estoppel. 

The  cases  decided  by  this  court  to  which 
we  have  referred  and  the  weight  of  au- 
thority outside  of  this  jurisdiction,  establish 
the  law  to  be  that  a  suit  quare  clausum 
fregit  does  not,  on  the  general  issue  of  not 
guilty,  determine  title;  that  to  accomplish 
that  result  there  must  be  tendered  by  the 
defendant  and  issue  joined  thereon  by  the 
plaintiff  a  special  plea  of  liberum  tenement- 
um.  The  defendant  in  such  a  case  is  not 
obliged  to  enlarge  the  plaintiff's  case  by 
pleading  specially  and  thus  imparting  to 
the  judgment  an  additional  force  and  ef- 
fect; he  has  the  right  to  join  issue  upon 
the  case  presented  by  the  plaintiff,  and  to 
confine  his  evidence  to  that  issue,  and  It 
cannot  as  a  matter  of  law  be  assumed  that 
he  brought  forward  all  his  evidence  which 


might  have  been  accessible  to  him  to  meet 
an  issue  not  presented  by  the  case  made  by 
the  plaintiff  in  his  declaration,  and  could 
only  under  our  practice  have  been  brought 
into  the  issue  by  the  filing  of  a  special  plea 
by  the  defendant,  which,  as  in  the  case  at 
bar,  he  did  not  do  and  was  under  no  obli- 
gation to  do. 

The  value  of  land  depends  upon  its  pos- 
session. If  the  Douglas  Land  Company  can» 
be  subjected  to  an  unending  series  of  actions- 
quare  clausum  fregit,  to  which  it  is  estop- 
ped to  make  any  defense,  it  has  been  de- 
prived of  the  enjoyment  of  its  property  and 
has  lost  that  which  gives  it  value. 

In  the  beginning,  ejectment  was  a  merely 
possessory  action.  By  statutory  enactment 
from  time  to  time,  culminating  in  section 
2756  of  the  Code,  the  judgment  in  such  ac- 
tions is  made  conclusive  of  the  title  and  right 
to  possession.  No  such  quality  is  attributed 
by  our  statute  law  to  any  other  action.  It 
is  expressly  declared  by  section  2721  that 
judgments  in  unlawful  entry  and  detainer 
shall  not  bar  ejectment  The  statute  law 
with  great  minuteness  guards  and  regulates 
the  rights  of  all  parties  to  an  action  of  eject- 
ment The  declaration  must  state  the  inter- 
est claimed  by  the  plaintiff,  and  must  de- 
scribe the  land,  and  the  verdict  must  respond) 
to  the  averments  of  the  declaration,  so  that 
the  verdict  and  judgment  become  a  muniment 
of  title.  This  has  been  the  result  of  a  long 
process  of  litigation  and  statutory  enact- 
ment; but  the  opinion  of  the  majority  of 
the  court  takes  a  common-law  action  of  tres- 
pass quare  clausum  fregit,  and  gives  it  in 
substance  the  effect  of  a  judgment  In  eject- 
ment, for  the  mere  title  to  land  is  worthless 
if  another  has  -established  a  right  to  tres- 
pass upon  it  at  will;  and  this  is  what  the 
estoppel  maintained  by  the  majority  of  the 
court  accomplishes. 

We  respectfully  submit  that  it  is  not  in 
accordance  with  the  common  law — that  law 
which  prevails  in  this  state  by  express  stat- 
utory adoption  (section  2  of  the  Code) — and 
has  never  been  altered  or  amended  with  re- 
spect to  its  application  to  the  case  before  us 
in  any  manner. 

But,  says  the  opinion  of  the  court,  "in  the 
action  of  trespass  the  defendant  pleaded  the 
general  issue,  but  it  affirmatively  appears 
that  the  titles  of  both  parties  were  distinctly 
put  in  Issue." 

In  this  statement  we  cannot  agree.  There 
was  no  plea  but  "not  guilty,"  and  if  anything 
can  be  established  by  authority  it  is  that 
at  common  law  in  an  action  of  trespass 
quare  clausum  fregit  a  plea  of  not  guilty  does 
not  put  the  title  in  issue.  Evidence  was  in- 
troduced touching  the  title  but  the  title  was 
never  put  "in  issue."  If  the  introduction  of 
evidence  at  the  trial  of  an  action  quare 
clausum  fregit  puts  the  title  in  issue,  then 
this  court  has  been,  for  the  greater  part  of 
a  century,  guilty  of  gross  injustice  in  every 
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case  in  which  it  has  refused  a  writ  of  er- 
ror because  the  recovery  was  for  a  sum  less 
than  that  necessary  to  give  this  court  Juris- 
diction; for  if  the  title  is  "in  issue"  when 
evidence  in  support  or  denial  of  title  is  in- 
troduced, then  this  court  has  Jurisdiction, 
by  virtue  of  the  express  terms  of  the  Con- 
stitution, and  it  was  a  miscarriage  of  Justice 
to  deny  it  To  hold  that  the  introduction  of 
evidence  puts  the  title  in  issue  must,  we 
think,  lead  to  great  confusion.  In  the  case 
before  us,  the  evidence  was  preserved  and 
made  a  part  of  the  record  by  bill  of  excep- 
tion; but  that  added  nothing  to  the  effect 
and  force  of  the  Judgment  If  the  introduc- 
tion of  evidence  puts  the  title  in  issue,  then 
In  every  case  in  which  evidence  has  been 
introduced  the  title  has  been  put  in  issue, 
and  that  fact  may  be  proved  before  another 
Jury  by  way  of  estoppel  in  a  subsequent  ac- 
tion of  trespass,  which,  in  our  judgment, 
would  result  in  dire  confusion. 

Upon  reason  and  authority  we  deduce  the 
principle  that  a  Judgment  for  plaintiff  in  an 
action  of  trespass  quare  clausum  fregit  does 
not  estop  the  defendant  from  afterwards  as- 
serting title  to  the  land  upon  which  the  tres- 
pass was  committed  even  though  the  defend- 
ant put  the  title  in  evidence  where  the  only 
plea  in  the  action  of  trespass  is  "not  guilty." 

For  the  foregoing  reasons  we  can  concur 
only  in  the  opinion  of  the  majority  of  the 
court  in  so  far  as  it  reverses  the  decree  of 
the  lower  court 
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14,  1912.) 

1*  Master  and  Servant  (&  293*)— Railboads 
—Safe  Appliance— -pvir  to  Provide. 
In  an   action  against  a  railway  company 
for  injury  to  a  brakeman,  it  was  error  to  in- 
struct that   the  company  was   bound   to  use 
ordinary  care  to  furnish  sound  and  safe  brakes 
and  appliances,  since  it  was  the  company's  du- 
ty merely  to  use  ordinary  care  to  provide  rea- 
sonably sound  and  safe  brakes  and  appliances. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1148-1161;    Dec  Dig. 
|  293.*] 

2.  Master  and  Servant  (|  296*)— Railroads 
—Injury  to  Brakeman— Defective  Appli- 
ances—Instructions— Inspection. 

In  an  action  for  injury  to  a  railway  brake- 
man  caused  by  a  defective  appliance,  an  in- 
struction that  if  defendant  company  maintained 
inspectors  of  appliances  plaintiff  could  assume 
that  the  duty  had  been  properly  performed,  etc, 
was  erroneous  as  ignoring  his  duty  to  make  an 
inspection  under  a  rule  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ftft  1180-1194$  Dec  Dig.  | 
296.*] 

3.  Master  and  Servant  (J  235*)— Railroads 
-Defective  Appliances— Inspection— Du- 
ty or  Employe. 

Maintenance  by  a  railroad  company  of  spe- 
cial inspectors  of  appliances  does  not  relieve 
a  brakeman  of  his  duty,  under  a  rule  of  the 
company,  to  make  a  reasonable  inspection  for 


open  and  obvious  defects  in  brakes  used  by 
him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  710-722;  Dec  Dig.  f 
235.*] 

4.  Master  and  Servant  (f  296*)— Railroads 
—Injury  to  Brakeican— Instructions. 

In  an  action  for  injury  to  a  railway  brake- 
man  caused  by  a  defective  brake,  it  was  prop- 
er to  refuse  to  instruct  that  he  was  bound  to 
acquaint  himself  with  the  dangers  incident  to 
his  work,  that  the  law  presumes  he  knew  such 
dangers  as  were  open,  obvious,  and  usually 
attendant  upon  his  employment,  and  that  if 
he  knew  or  might  have  known  of  the  dangers 
and  avoided  the  injury  to  himself  by  using  ordi- 
nary care  he  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1180-1194;  Dec  Dig.  I 
296w*] 

5.  Master  and  Servant  (5  125*)— Knowl- 
edge of  Dangers  —  Imputation  to  Em- 
ployer. 

Previous  knowledge  of  a  coemploye*  of  an 
injured  person  of  a  defective  condition  is  not 
imputable  to  the  employer,  the  employer  being 
negligent  only  in  not  knowing  of  a  defect  not 
known  to  an  officer  or  agent  for  whose  negli- 
gence the  employer  would  be  responsible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  243-251;  Dec  Dig.  § 
125.*] 

Error  to  Hustings  Court  of  Richmond 
Action  by  J.  T.  Childrey  against  the  South- 
ern Railway  Company.    Judgment  for  plain- 
tin!,  and  defendant  brings  error.    Reversed 
and  remanded. 

The  following  are  the  Instructions  given: 
"(1)  The  court  instructs  the  jury  that  It 
was  the  personal  duty  of  the  defendant  com- 
pany to  exercise  ordinary  care  and  diligence 
to  furnish  to  and  provide  for  the  plaintiff 
sound  and  safe  brakes  and  appliances  with 
which  to  operate  and  brake  the  car  in  ques- 
tion, and  to  this  end  it  was  equally  the  duty  of 
the  defendant  to  exercise  ordinary  care  to 
inspect  and  examine  the  brakes  and  appli- 
ances from  time  to  time  to  discover  and  re- 
pair defects  in  them,  and  that  these  duties 
could  not)  be  assigned  or  delegated  by  the 
defendant  to  any  of  its  employes  so  as  to 
relieve  the  defendant  of  liability;  and  if  the 
jury  believe  from  the  evidence  that  the 
said  brake  was  in  a  defective  or  unsafe  con- 
dition, and  that  the  defendant  knew,  or 
by  the  exercise  of  ordinary  care  could  have 
known,  that  the  said  brake  which  it  provid- 
ed for  the>  use  of  the  plaintiff  on  the  car 
in  question  was  defective  or  unsafe,  and  that 
it  did  not  exercise  ordinary  care  to  discover 
or  repair  the  same  and  the  plaintiff  was 
thereby  injured  without  negligence  on  his 
part,  then  the  defendant  is  liable  for  such 
injury  and  they  will  find  for  the  plaintiff. 

"(2)  The  court  instructs  the  jury  that  the 
law  presumes  that  the  plaintiff  exercised  due 
and  proper  care  at  the  time  he  was  injured, 
and  the  burden  of  proving  his  contributory 
negligence  is  upon  the  defendant,  unless  such 
contributory  negligence  appears  from  the 
plaintiff's  evidence. 
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"(3)  The  court  instructs  the  Jury  that  the 
plaintiff  had  the  right  to  assume  at  the  time 
he  received  the  injuries  in  question  that 
the  defendant  had  furnished  him  with  a 
reasonably  safe  brake  for  him  to  discharge 
his  duties  as  brakeman  for  the  defendant. 

M(4)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the 
brake  was  in  an  unsafe,  dangerous,  or  de- 
fective condition,  and  that  the  defendant 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  its  unsafe,  dangerous, 
or  defective  condition  th  time  to  have  noti- 
fied or  warned  the  plaintiff  of  said  unsafe, 
dangerous,  or  defective  condition  and  to  have 
prevented  him  from  using  said  brake,  and 
that  the  defendant  failed  to  do  so,  and  that 
the  plaintiff,  by  reason  of  the  unsafe,  danger- 
ous, or  defective  condition  of  said  brake, 
was  Injured  while  in  the  exercise  of  ordinary 
care  on  his  part,  then  they  must  find  for  the 
plaintiff. 

"(51  The  court  instructs  the  Jury  that  a 
careful  inspection  means  such  inspection  as 
a  man  of  ordinary  care  and  caution  would 
make  under  the  circumstances  to  discover 
the  alleged  defect  in  the  brake,  and  that 
ordinary  care  and  caution  means  such  care 
and  caution  as  are  reasonably  proportioned 
to  the  dangers  to  be  avoided. 

"(6)  The  court  instructs  the  Jury  that  un- 
der rule  661  of  the  Southern  Railway  Com- 
pany, In  evidence  before  them,  it  was  the 
duty  of  the  plaintiff,  Childrey,  to  make  such 
reasonable  inspection  for  open  and  obvious 
defects  in  the  brake  on  the  train  upon  which 
he  was  working  on  the  day  of  the  accident, 
as  his  other  duties,  the  time  afforded  him, 
and  the  other  circumstances  under  which 
he  was  placed  afforded  him  for  the  purpose, 
would  permit  And,  If  the  Jury  believe  from 
the  evidence  that  he  failed  or  neglected 
to  do  so,  and  that  the  injury  received  by 
him  was  in  consequence  of  such  failure,  then 
he  cannot  recover  in  this  case,  and  they  must 
find  for  the  defendant  And,  if  the  Jury 
shall  further  believe  from  the  evidence  that 
the  defendant  company  maintained  a  force 
of  men,  separate  from  the  brakesman  In  its 
employ,  whose  special  duty  it  was  to  inspect 
cars  and  trains  made  up,  and  see  that  they 
were  In  proper  and  reasonably  safe  condi- 
tion for  service  before  submitted  to  the 
trainmen  (of  whom  the  plaintiff  was  one)  for 
use;  and  that,  In  accordance  with  such  sys- 
tem, the  car  on  which  the  plaintiff  was  in- 
jured underwent  or  should  have  undergone 
inspection  by  this  force  of  men  before  the 
plaintiff  was  called  upon  or  required  to  use 
it,  then  the  Jury  are  instructed  that  the  de- 
fendant company,  notwithstanding  its  said 
rule  661,  assumed  towards  the  plaintiff  the 
duty  of  inspecting  said  car.  That  accord- 
ingly the  plaintiff  had  the  right  to  assume 
that  this  duty  had  been  properly  performed, 
|rhen  called  upon  to  use  the  brake  in  ques- 
tion;   and,  If  his  injury  resulted  from  the 


failure  of  the  defendant  company's  inspec- 
tors to  properly  perform  that  duty,  he  la 
entitled  to  recover,  unless  the  Jury  shall 
further  believe  that  the  plaintiff's  own  fail- 
ure to  Inspect  said  brake  amounted,  under 
all  the  circumstances  of  the  case,  to  want 
of  ordinary  care  and  caution  for  his  own 
safety. 

"(7)  The  court  Instructs  the  Jury  that  the 
burden  is  upon  the  plaintiff  to  prove  that 
the  injury  which  he  sustained  was  occasion- 
ed by  some  act  of  negligence  on  the  part  of 
the  defendant  company,  as  charged  in  the 
declaration,  and  that  the  evidence  must  show 
more  than  a  mere  probability  of  negligence. 
It  is  not  sufficient  that  the  evidence  is  con- 
sistent equally  with  the  existence  or  non- 
existence of  negligence.  There  must  be  af- 
firmative and  preponderating  proof  of  the 
defendant's  negligence,  and  if  the  Jury  be- 
lieve from  the  evidence  that  it  is  Just  as  prob- 
able that  the  plaintiff's  injury  was  occasion- 
ed by  some  cause  for  which  the  defendant 
company  was  not  responsible,  as  from  some 
cause  for  which  it  was  responsible,  then 
they  must  find  for  the  defendant 

"(8)  The  court  instructs  the  Jury  that  It 
is  their  duty  to  try  this  case  without  being 
Influenced  by  sympathy  from  the  mere  fact 
that  the  plaintiff  was  injured  and  has  suffer- 
ed, as  the  Jury,  as  much  as  the  court,  are 
under  the  solemn  obligation  of  an  oath  to 
decide  according  to  the  law  and  the  facts, 
and  without  negligence  by  the  defendant  it 
cannot  be  held  pecuniarily  liable,  and  even  if 
the  Jury  believe  from  the  evidence  that  the 
defendant  has  been  negligent,  if  they  further 
believe  from  the  evidence  that  the  plaintiff 
was  also  guilty  of  negligence  and  that  his 
negligence  contributed  to  any  extent  to  his 
injury  he  cannot  recover  against  the  defend- 
ant 

"(9)  The  court  instructs  the  Jury  that  the 
defendant  company  was  not  a  guarantor  of 
the  safety  of  the  plaintiff,  but  was  required  to 
exercise  ordinary  care  to  furnish  and  main- 
tain such  appliances  as  are  reasonably  safe 
and  adequate  for  the  work  to  be  performed, 
that  the  plaintiff  was  required  to  use  or- 
dinary care  to  avoid  injury,  and  tjbat,  to 
entitle  the  plaintiff  to  recover  in  this  case, 
the  burden  of  proof  is  on  him  to  show,  first, 
that  the  brake  or  appliances  used  in-  connec- 
tion therewith  were  defective  and  that  such 
defect  was  the  proximate  cause  of  the  in- 
Jury;  second,  that  the  company  knew  or 
ought  to  have  known  they  were  defective  in 
the  exercise  of  ordinary  care;  and,  third, 
that  the  plaintiff  could  not  have,  in  the  exer- 
cise of  ordinary  care,  avoided  the  accident 
which  resulted  in  his  injury. 

"(10)  The  court  further  instructs  the  Jury 
that  in  assessing  the  amount  of  damages, 
if  any,  to  which  the  plaintiff  is  entitled,  they 
may  take  into  consideration  the  extent  of  the 
injuries,  the  amount  of  physical  and  mental 
pain  and  suffering,  and  loss  of  time,  and 
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the  physical  Incapacity  and  the  permanency 
or  duration  of  the  injury  done  to  the  plain- 
tiff and  all  facts  and  circumstances  which 
tend  to  show  the  extent  of  the  injury  done 
and  damages  sustained,  if  any,  by  the  plain- 
tiff, and  award  to  him  such  sum  as  they 
think  sufficient  to  cover  such  damages,  and 
injury,  if  any,  not  exceeding  in  any  case  the 
sum  of  $10,000,  the  amount  sued  for." 

The  following  instructions  were  refused  to 
defendant : 

<4(A)  The  court  instructs  the  jury  that  it 
was  the  plaintiff's  duty  to  acquaint  himself 
with  the  dangers  incident  to  the  work  about 
which  he  was  employed,  and  the  law  pre- 
sumes that  the  plaintiff  knew  such  dangers 
or  perils  as  were  open,  obvious,  and  usu- 
ally attendant  upon  the  service  asbrakeman 
In  which  he  was  engaged,  and  if  the  jury 
believe  from  the  evidence  that  the  plaintiff 
knew  or  might  have  known  of  the  dangers 
and  avoided  the  injury  to  himself,  by  the 
exercise  of  ordinary  care,  they  must  find  for 
the  defendant 

••(B)  Ttoe  court  instructs  the  jury  that, 
where  by  the  terms  of  the  employment  a 
brakesman  is  charged  with  the  duty  of  in- 
specting the  appliances  which  he  is  using, 
he  cannot  recover  for'  injury  sustained  be- 
cause of  defects  in  such  machinery  or  appli- 
ances if  he  neglects  his  duty  in  that  regard, 
and  if  the  defects  are  such  as  are  discover- 
able by  proper  inspection. 

"(C)  The  court  Instructs  the  jury  that  the 
knowledge  of  a  fellow  brakesman  Is  not 
knowledge  of  the  company,  but  the  burden 
Is  upon  the  plaintiff  to  show  that  such  knowl- 
edge of  the  brakesman  was  brought  home 
to  the  company  by  a  report  or  otherwise  to 
the  conductor  in  charge  of  the  train,  or  other 
competent  authority  charged  with  the  duty 
of  having  the  defect  remedied,  and,  unless 
the  jury  believe  from  the  evidence  that  the 
knowledge  was  so  brought  home  to  the  com- 
pany and  the  opportunity  then  given  for 
remedying  the  defect  by  proper  repair,  they 
must  find  for  the  defendant 

M(D)  The  court  instructs  the  jury  that  un- 
der the  rules  of  the  Southern  Railway  Com- 
pany in  evidence  before  it  It  was  the  duty 
of  the  plaintiff  to  make  such  reasonable  In- 
spection of  the  brakes  as  would  discover  open 
and  obvious  defects,  and  report  the  same 
to  the  conductor,  and,  if  plaintiff  failed  to  do 
so,  he  cannot  recover  for  an  injury  resulting 
from  such  defect  in  the  brake." 

Munford,  Hunton,  Williams  ft  Anderson, 
for  plaintiff  In  error.  Montague  ft  Montague 
and  O'Flaherty  ft  Fulton,  for  defendant  in 
error. 

KEITH,  P.  Ohildrey,  a  brakeman  of  the 
Southern  Railway  Company;  sustained  an  in- 
jury for  which  he  sued  and  recovered  a  judg- 
ment During  the  progress  of  the  trial,  ex- 
ceptions were  reserved  to  rulings  of  the  court 
upon  Instructions  and  upon  a  motion  to  set 


aside  the  verdict  as  contrary  to  the  law  and 
the  evidence,  which  are  before  us  for  review. 

[1]  Instruction  No.  1,  given  at  the  instance 
of  the  defendant  in  error,  la  substantially 
Identical  with  an  instruction  approved  by 
this  court  in  Norfolk  &  Western  Ry.  Go.  v. 
Ampey,  93  Va.  108,  26  S.  E.  226,  but  Is  In 
conflict  with  every  decision  of  this  court 
touching  upon  the  question  from  that  time 
down  to  the  most  recent  case  of  Southern 
Ry.  Co.  v.  Foster,  111  Va.  763,  69  S.  B.  972, 
4  Va.  App.  607.  The  situation  calls  for  an 
explanation. 

Referring  to  the  record  in  Norfolk  &  West- 
ern Ry.  Co.  v.  Ampey,  supra,  it  will  be  found 
that  in  the  petition  for  a  writ  of  error  the 
following  language  is  used  with  reference  to 
this  instruction:  "The  proposition  of  law 
laid  down  in  this  instruction,  while  sound 
in  the  abstract  is  not  applicable  to  the  case 
at  bar."  When  the  court  speaking  through 
Judge  Rlely,  came  to  deal  with  this  instruc- 
tion in  its  opinion,  it  used  the  following  lan- 
guage: "The  first  instruction  given  by  the 
court  announced  the  proposition  that  it  was 
the  duty  of  the  defendant  company  to  pro- 
vide safe  and  suitable  machinery  and  appli- 
ances, and  to  furnish  competent  and  vigilant 
servants  in  the  conduct  of  its  business,  and 
that  the  plaintiff  had  the  right  to  presume 
that  it  bad  done  so.  It  is  conceded  that  the 
instruction  correctly  propounds  the  law.  It 
Is  equally  clear  that  it  directly  applied  to 
the  issue  made  by  the  pleadings.  It  was  not 
therefore  liable  to  the  objection  that  it  an- 
nounced merely  an  abstract  principle  of  law." 

So  it  plainly  appears  that  the  question, 
which  we  are  now  to  consider  as  to  the  pro- 
priety of  the  instruction,  was  not  brought 
to  the  attention  of  the  court  nor  passed  up- 
on by.it  in  the  Ampey  Case,  which  was  de- 
cided April  23,  1896,  and  makes  no  reference 
to  the  case  of  Bertha  Zinc  Co.  v.  Martin's 
Adm'r,  reported  in  93  Va.  at  page  791,  22  S. 
E.  at  page  869,  70  L.  R.  A.  999,  but  which 
was  decided  September  19,  1895. 

In  Bertha  Zinc  Company  v.  Martin,  the 
duty  owed  by  the  master  to  the  servant 
was  the  controlling  feature  and  was  the  sub- 
ject '  of  very  careful  consideration.  Judge 
Buchanan,  speaking  for  the  court,  reached 
the  conclusion  that  it  is  the  duty  of  the  mas- 
ter to  exercise  ordinary  care,  that  is,  such 
care  as  reasonable  and  prudent  men  use  un- 
der like  circumstances,  in  providing  safe 
and  suitable  appliances  for  the  use  of  the 
servant  and  that  the  degree  of  care  requir- 
ed in  such  cases  is  to  be  ascertained  by  the 
general  usages  of  the  business. 

The  real  point  in  controversy  in  Norfolk 
ft  Western  Ry.  Co.  v.  Ampey,  and  the  point 
upon  which  the  case  turned  was  whether  or 
not  the  conductor  was  to  be  considered  a 
fellow  servant  of  the  brakeman  who  was 
Injured,  or  stood  to  him  in  the  relation  of 
vice  principal,  and  It  was  held  that  under 
the  facts  of  that  case  the  conductor  was  not 
a  fellow  servant 
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In  the  case  of  McDonald  v.  Norfolk  & 
Western  R.  Co.,  95  Va.  08,  27  S.  E.  821,  which 
was  decided  in  July,  1807,  and  in  which 
Judge  Riely  also  delivered  the  opinion,  the 
first  paragraph  declares  that :  "It  is  a  general 
principle  of  the  law  of  master  and  servant 
that  the  master  shall  use  ordinary  care  and 
diligence  to  provide  reasonably  safe  and  suit* 
able  machinery  and  appliances  for  the  use 
of  the  servant,  and  the  master  will  be  held 
liable  for  an  injury  to  the  servant  which  re- 
sults from  the  omission  to  exercise  such  care 
and  diligence" — citing  among  other  authori- 
ties for  the  proposition  N.  &  W.  R.  Go.  v. 
Ampey,  and  Bertha  Zinc  Co;  v.  Martin. 

Counsel  for  defendant  in  error  insist  that 
there  is  no  difference  in  substance  between 
the  exercise  of  ordinary  care  in  providing 
sound  and  safe  brakes  and  appliances,  and 
ordinary  care  to  provide  reasonably  sound 
and  safe  brakes  and  appliances;  that  the 
word  ''ordinary"  measures  the  degree  of  care, 
and  the  repetition  of  the  word  "ordinary" 
by  "reasonably,"  its  equivalent.  Is  a  futile 
requirement  We  cannot  concur  in  this  view. 
If  it  be  the  duty  of  the  employer  to  furnish 
sound  and  safe  brakes  and  appliances,  then 
he  is  required,  if  It  can  be  done,  to  furnish 
appliances  which  are  absolutely  safe,  which 
is  a  very  different  thing  from  requiring  him 
to  furnish  appliances  which  are  reasonably 
safe.  If  it  be  his  duty  to  furnish  appliances 
which  are  absolutely  safe,  and  no  effort  Is 
made  to  do  that,  but  the  employer  contents 
himself  with  making  a  reasonable  effort  to 
supply  reasonably  safe  appliances,  he  has 
beyond  doubt  fallen  short  of  the  duty  im- 
posed upon  him  by  law;  and  this  view  is 
maintained  by  very  numerous  decisions  of 
this  and  other  courts.  See  Bertha  Zinc  Co. 
v.  Martin,  supra,  where  it  is  said:  "The  in- 
struction given  on  this  point  declares  it  to 
be  the  master's  duty  to  provide,  not  reason- 
ably safe,  sound,  and  suitable  appliances 
and  Instrumentalities  for  the  use  of  the 
servant,  but  It  Implies  that  they  must  be 
absolutely  safe,  sound,  and  suitable."  Mc- 
Donald v.  N.  &  W.  R.  Co.,  supra ;  Riverside 
Cotton  Mills  v.  Green,  08  Va.  60,  34  §.  E. 
063 ;  Southern  Ry.  Co.  v.  Mauzy,  08  Va.  692, 
37  S.  E.  285 ;  N.  ft  W.  Ry.  Co.  v.  Cromer,  90 
Va.  763,  40  S.  B.  64;  A.  ft  *D.  Ry.  Co.  v.  West, 

101  Va.  13,  42  S.  E.  014;   Partlett  v.  Dunn, 

102  Va.  450,  46  S.  E.  467 ;  Wood  v.  Southern 
Ry.  Co.,  104  Va.  650,  52  S.  B.  371. 

The  most  recent  case  on  the  subject  is 
Southern  Ry.  Co.  v.  Foster,  111  Va.  763,  60 
S.  E.  072,  in  which  Judge  Buchanan,  speak- 
ing for  the  court,  says:  "Instruction  No.  2 
was  objected  to  and  is  erroneous  in  this 
that  it  imposed  a  higher  degree  of  care  on 
the  master  than  is  Imposed  by  law.  It  is  his 
duty  to  exercise  ordinary  care  to  provide, 
not  safe  and  suitable  appliances  and  instru- 
mentalities, but  reasonably  safe  and  suitable 
appliances  and  instrumentalities  for  the  use 
of  his  servant" 


Nor  is  this  court  alone  upon  this  proposi- 
tion. We  shall  refer  to  but  one  decision 
from  other  courts,  but  that  is  the  unanimous 
decision  of  the  Supreme  Court  of  the  United 
States  in  which  Mr.  Justice  Lamar  says: 
"Neither  Individuals  nor  corporations  are 
bound,  as  employers,  to  insure  the  absolute 
safety  of  the  machinery  or  mechanical  ap- 
pliances which  they  provide  for  the  use  of 
their  employes.  Nor  are  they  bound  to  sup- 
ply the  best  and  safest  or  newest  of  those 
appliances  for  the  purpose  of  securing  the 
safety  of  those  who  are  thus  employed. 
They  are,  however,  bound  to  use  all  reason- 
able care  and  prudence  for  the  safety  of 
those  in  their  service,  by  providing  them 
with  machinery  reasonably  safe  and  suitable 
for  the  use  of  the  latter.  If  the  employer 
or  master  fails  in  this  duty  of  precaution 
and  care,  he  is  responsible  for  any  injury 
which  may  happen  through  a  defect  of  ma- 
chinery which  was,  or  ought  to  have  been, 
known  to  him,  and  was  unknown  to  the  em- 
ploye or  servant  But  if  the  employe  knew 
of  the  defect  in  the  machinery  from  which 
the  injury  happened,  and  yet  remained  in 
the  service  and  continued  to  use  the  ma- 
chinery without  giving  any  notice  thereof  to 
the  employer,  he  must  be  deemed  to  have 
assumed  the  risk  of  all  danger  reasonably 
to  be  apprehended  from  such  use,  and  is  en- 
titled to  no  recovery.  And,  further,  if  the 
employe  himself  has  been  wanting  in  such 
reasonable  care  and  prudence  as  would  have 
prevented  the  happening  of  the  accident,  he 
is  guilty  of  contributory  negligence,  and  the 
employer  is  thereby  absolved  from  responsi- 
bility for  the  injury,  although  it  was  occa- 
sioned by  the  defect  of  the  machinery* 
through  the  negligence  of  the  employer. 

"The  state  decisions  in  harmony  with  the 
principles  laid  down  by  this  court  on  this 
subject  are  too  numerous  for  citation." 
Washington  &  Georgetown  B.  Co.  v.  McDade, 
135  U.  S.  554,  10  Sup.  Ct  1044,  34  U  Ed. 
235. 

We  are  of  opinion  that  the  court  erred  in 
giving  instruction  No.  1. 

[fi  Instruction  No.  3  tells  the  Jury  that 
the  plaintiff  had  the  right  to  assume  at  the 
time  he  received  the  injuries  in  question 
that  the  defendant  had  furnished  him  with 
a  reasonably  safe  brake  for  him  to  discharge 
his  duties  as  brakeman  for  the  defendant 
This  instruction  ignores  the  rule  by  which 
the  brakeman  himself  was  required  to  in- 
spect the  brake  before  using  it  but  of  this 
we  shall  have  more  to  say  when  we  come 
to  discuss  instruction  No.  6. 

Instruction  No.  4  seems  to  be  liable  to  the 
same  objection. 

[3]  The  first  paragraph  of  instruction  No. 
6  correctly  states  the  law,  but  the  second 
paragraph  ignores  and  disregards  the  duty 
of  the  brakeman  to  make  inspection  of  the 
brakes,  which  he  is  required  to  use.  The 
inspection  required  of  him  is,  of  course,  not 
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so  thorough  as  that  which  should  be  made 
by  those  whose  special  duty  it  Is  to  make 
inspection,  and  who  have  time  and  oppor- 
tunity and  a  greater  familiarity  with  their 
duties  in  this  respect  than  a  brakeman  has, 
but  it  was  the  duty  of  the  brakeman  to  look 
out  for  open  and  obvious  defects  in  the 
brakes  on  the  train  upon  which  he  was 
working  on  the  day  of  the  accident,  and  it  was 
none  the  less  his  personal  duty  to  make  such 
reasonable  inspection  because  the  railroad 
company  employed  a  force  of  men  separate 
from  the  brakemen  in  its  employ  whose  spe- 
cial duty  it  was  to  Inspect  cars  and  trains 
and  see  that  they  were  In  proper  and  rea- 
sonable condition  for  service.  The  operation 
of  railroads  involves  great  danger  to  life 
and  property;  the  utmost  care  and  caution 
cannot  wholly  obviate  the  dangers  incident 
to  the  service;  but  railroad  companies  are 
held  to  the  very  highest  degree  of  duty  with 
respect  to  passengers  and  property  commit- 
ted to  their  care,  and  are  liable  for  any  ac- 
cident against  which  human  foresight  can 
guard.  Their  duty  to  their  employes  is  to 
use  reasonable  care  for  their  protection,  and, 
in  order  to  meet  the  obligations  imposed 
upon  them  by  law,  they  adopt  rules  for  the 
government  of  their  employes  and  prescrib- 
ing and  regulating  the  performance  of  their 
respective  duties.  They  have  a  trained  corps 
of  inspectors,  but  in  order  to  secure  addi- 
tional safety  they  require  every  employe^ 
brakemen  included,  to  consider  and  observe 
with  that  degree  of  care  that  may  be  con- 
sistent with  the  discharge  of  their  other  du- 
ties the  condition  of  the  machinery  and  in- 
strumentalities connected  with  their  particu- 
lar duties. 

These  views  are  illustrated  and  enforced 
in  the  following  cases: 

In  Browder  v.  Southern  Ry.  Co.,  107  Va. 
14,  57  S.  E.  674,  it  is  said:  "Where  by  the 
terms  of  employment  the  servant  is  charg- 
ed with  the  duty  of  inspecting  the  machin- 
ery and  appliances  which  he  is  using,  or 
with  the  duty  of  both  inspecting  and  re- 
pairing them,  he  cannot  recover  for  injury 
sustained  because  of  defects  in  such  ma- 
chinery and  appliances,  if  he  neglects  his 
duty  in  that  regard  and  if  the  defects  are 
discoverable  by  proper  inspection."  Bow- 
ers v.  Bristol,  etc.,  Co.,  100  Va.  533,  42  S. 
E.  296. 

In  Terre  Haute,  etc.,  R.  Co.  v.  Pruitt,  25 
Ind.  App.  227,  57  N.  E.  949,  it  was  held 
that:  "Where,  under  a  rule  furnished  by  a 
railroad  company  to  Its  brakeman,  he  was 
required  to  examine  and  ascertain  that  the 
handrails  on  cars  were  in  proper  condition 
for  use,  it  was  error  in  an  action  by  him 
for  injuries  caused  by  an  Insecure  handrail 
to  instruct  the  jury  that  he  had  a  right  to 
presume  that  the  railroad  had  used  reason- 
able care  to  furnish  reasonably  safe  appli- 
ances, since  such  rule  was  reasonable  and 
constituted  an  element  of  the  contract  of 
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hiring,  disregard  of  which  precluded  recov- 
ery unless  obedience  thereto  would  have 
augmented  the  danger  or  been  impractica- 
ble." 

In  A  la  ha  ma  Great  Southern  R.  Co.  v. 
Carroll,  84  Fed.  772,  28  C.  C.  A.  207,  It  was 
held  that  a  brakeman  having  access  to  the 
reasonable  rules  of  a  railroad  company,  re- 
quiring him  to  inspect  links  and  drawheads 
of  cars  making  up  a  train  upon  which  he  is 
employed,  cannot  recover  for  injury  result- 
ing  from  a  defective  link  discoverable  by 
proper  inspection.  Beall  v.  P.  C.  &  St  L. 
By.  Co.,  88  W.  Va.  525,  18  S.  E.  729. 

In  Illinois  Cent  R.  Co.  v.  Jewell,  46  111. 
99,  92  Am.  Dec.  240,  it  is  said:  "Where  the 
printed  rules  of  a  railroad  company  requir- 
ed each  conductor  before  moving  a  train  to 
inform  himself  of  the  condition  of  the  cars 
composing  it,  and  the  conductor  failed  to 
do  so  and  was  injured  by  reason  of  defec- 
tive brakes,  it  was  held  that  he  could  not 
recover." 

In  Memphis  &  Charleston  R.  Co.  v.  Gra- 
ham, 94  Ala.  555,  10  South.  286,  the  court 
said:  "It  cannot  be  expected  of  car  con- 
ductors or  brakemen  to  make  the  same 
careful  examinations  and  to  be  able  to  dis- 
cover defects  to  the  same  extent  as  that  ex- 
pected or  required  of  the  employer  or  master 
or  person  intrusted  generally  with  this  duty 
for  the  public  safety  or  safety  of  employes, 
but  the  character  of  the  general  duties  to 
be  performed  by  the  conductors  and  brake- 
men  is  such  that  they  necessarily  become 
more  or  less  familiar  with  the  appliances 
and  machinery  constantly  in  their  use  and 
under  their  supervision*  and  know  to  some 
extent  when  they  are  not  in  proper  condi- 
tion for  safe  use.  To  the  extent  of  their 
information  and  the  opportunities  afforded 
to  make  such  examination,  consistently  with 
other  duties  and  the  circumstances  attend- 
ing, they  should  observe  and  obey  the  rule." 

[4]  Of  the  instructions  "A,"  "B,"  "C," 
and  "D,"  asked  for  by  plaintiff  in  error,  the 
first  was  properly  refused.  It  follows  from 
what  we  have  already  said  that  instruction 
"B"  should  have  been  given;  and  the  same 
is  true  of  instruction  "D." 

[5]  With  respect  to  instruction  "C,"  the 
law  is  stated  by  Labatt  at  section  149  as 
follows,  and  a  great  number  of  cases  in  sup- 
port of  it  are  cited  in  the  note:  "The 
knowledge  of  an  employe  who  was  a  mere 
coservant  of  the  injured  person  is  not 
chargeable  to  the  master.  In  other  words, 
the  master  will  not  be  regarded  as  negli- 
gent in  not  knowing  of  a  defect  which  is 
not  known  to  any  officer  or  agent  for  whose 
negligence  the  master  would  be  responsi- 
ble." 

The  case  must  therefore  be  reversed  for 
errors  in  the  instructions,  and,  if  upon  the 
next  trial  there  be  sufficient  evidence  before 
the  court,  the  jury  should  be  instructed  In 
accordance  with  the  views  expressed  in  this 
opinion. 
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We  do  not  deem  it  proper  or  necessary  to 
discuss  the  motion  for  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  the 
evidence,  as  the  case  must  be  reversed  and 
remanded. 

Reversed. 

CARDWELL,  J.,  absent 


(113  Va.  308) 

CITY  OP  NORFOLK  v.  NORFOLK  COUN- 
TY WATER  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  14,  1912.) 

1.  Equity  (|  249*)— Demurkeb— Admissions. 

Exceptions  to  an  answer,  having  the  effect 
of  a  demurrer,  admitted  all  the  relevant  and 
properly  pleaded  allegations  thereof  as  true. 

[Bd.  Note. — For  other  cases,  see  Equity.  Cent. 
Dig.  |  521 ;    Dec.  Dig.  |  249.*] 

2.  Municipal  Corporations  (§  271*)— Wa- 
ter Supply— Duty  to  Furnish. 

A  city  is  under  an  obligation  to  furnish  its 
citizens,  so  far  as  possible,  with  an  adequate 
water  supply,  both  for  public  health  and  safety. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  726;  Dec  Dig.  § 
271.*] 

3.  Municipal  Corporations  (5  57*)— Pow- 
ers. 

A  municipal  corporation  cannot  be  de- 
prived of  its  public  powers  by  implications  or 
presumptions;  it  being  essential  that  any  re- 
strictions thereon  be  clearly  shown. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  144,  148;  Dec. 
Dig.  i  57.*] 

4.  Waters  and  Water  Courses  (§  192*)— 
Property  Conveyed. 

A  deed  by  a  real  estate  company,  which 
platted  land  and  reserved  to  itself  the.  fee.  in 
the  streets  with  the  right  to  lay  water  pipes 
therein,  which  conveyed  to  plaintiff  water  com- 
pany "a  right  of  way"  on  and  under  the  streets 
for  the  purpose  of  maintaining  water  pipes  and 
covenanted  that  grantor  would  not  thereafter 
yest  in  any  other  person  or  corporation  the 
right  to  maintain  water  pipes  in  the  streets, 
did  not  give  plaintiff  the  exclusive  right  to 
maintain  water  pipes  in  the  streets,  as  grantor 
had  a  right  to  itself  thereafter  lay  water  pipes 
in  the  streets. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  279;  Dec.  Dig.  ft 
192.*] 

6.  Waters  and  Water  Courses  (§  183*)— 
Water  Supply— Right  to  Lay  Pipes— An- 
nexed Territory. 

A  real  estate  company  platted  a  tract 
near  Norfolk  City,  reserving  to  itself  the  fee 
in  the  streets  with  the  right  to  lay  water  pipes, 
and  afterwards  conveyed  to  a  water  company 
the  right  to  lay  water  pipes  under  the  streets, 
covenanting  not  to  convey  to  another  the  right 
to  do  so.  Acts  1901-02,  c  179,  annexed  such 
territory,  designated  therein  as  "Park  Place," 
as  a  part  of  the  city;  but  section  15  provided 
that  nothing  in  the  act  should  affect  any  ease- 
ments theretofore  granted  in  the  streets  of  the 
annexed  territory,  and  that  the  city  should  not 
acquire  any  water  mains  then  laid  in  the  ter- 
ritory, except  by  condemnation.  In  1903  the 
real  estate  company  conveyed  to  the  city  all 
its  rights  reserved  in  the  plat,  by  a  deed  which 
dedicated  all  of  the  streets  to  the  public,  "save 
only  as  to  such  easements  and  rights  in  said 


streets  as  the  grantor  may  have  conveyed  to 
others."  Held,  that  neither  under  section  15 
nor  under  the  deed  to  the  city  could  the  wa- 
ter company  claim  the  exclusive  right  to  lay 
pipes  under  the  streets  of  the  annexed  tract, 
so  that  the  city  could  lay  water  mains  there- 
under, and  the  fact  that  it  might  become  a 
competitor  of  plaintiff  was  immaterial. 

WTCd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  ft  277,  278;    Dec 
Dig.  |  183.*] 

6.  Municipal  Corporations  (J  29*)  —  Con- 
struction —  Liberal  Construction  —  An- 
nexation Statutes. 

Statutes  annexing  territory  to  a  city  are 
to  be  construed  liberally  in  favor  of  the  pub- 
lic; all  presumptions  being  against  the  grant- 
ing of  exclusive  rights  in  favor  of  private  per- 
sons against  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  66-75;  Dec  Dig. 
$  29.*] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Suit  by  the  Norfolk  County  Water  Compa- 
ny against  the  City  of  Norfolk.  From  a  de- 
cree for  complainant,  defendant  appeals.  Re- 
versed. 

J.  D.  Hank,  Jr.,  and  Thos.  H.  Willcox,  for 
appellant    Pender  ft  Way,  for  appellee. 

HARRISON,  J.  This  appeal  involves  the 
right  of  the  city  of  Norfolk  to  lay  and 
maintain  water  pipes  and  to  install  fire 
hydrants  in  Thirty-Seventh  street  of  the 
Seventh  ward  of  that  city. 

[1]  The  case  was  heard  upon  the  bill  of 
the  Norfolk  County  Water  Company,  the  an- 
swer thereto  of  the  city  of  Norfolk,  the  ex- 
hibits filed  with  each  and  exceptions  taken 
by  the  complainant  to  the  answer  of  the 
city.  These  exceptions  had  the  effect  of  a 
demurrer  to  other  pleadings  and  admitted  as 
true  all  the  statements  and  allegations  of 
the  answer  which  were  relevant  and  prop- 
erly pleaded.  Upon  the  hearing  the  circuit 
court  sustained  the  exceptions,  struck  out 
the  answer,  and,  In  accordance  with  the 
prayer  of  the  bill,  perpetually  enjoined  the 
defendant  from  laying  and  constructing  wa- 
ter pipes  or  mains,  and  from  installing  fire 
hydrants  in  Thirty-Seventh  street  of  the 
Seventh  ward  of  the  city.  From  that  de- 
cree the  city  of  Norfolk  has  appealed. 

The  material  facts  established  by  the 
pleadings  are  that  the  Kensington  Company, 
a  corporation  engaged  in  the  real  estate 
business,  owned  a  tract  of  100  acres  of  land 
near  the  city  of  Norfolk  which  it  had  laid 
off  into  blocks,  lots,  streets,  and  alleys  ac- 
cording to  the  specifications  of  a  plat  which 
it  had  recorded  in  the  clerk's  office  of  Nor- 
folk county.  On  the  face  of  this  map  the 
Kensington  Company  reserved  to  itself  the 
fee  in  all  of  the  streets  designated  thereon, 
together  with  the  right  to  lay  railroad  tracks, 
sewer,  gas,  and  water  pipes,  to  erect  tele- 
graph and  electric  light  poles  and  wires,  and 
for  such  other  reasonable  purposes  as  to  it 
might  seem  necessary. 
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It  further  appears  that  the  Kensington 
Company,  with  a  view  to  furnishing  purchas- 
ers of  its  lots  with  water,  by  deed  of  Janu- 
ary 4,  1900,  conveyed  to  the  appellee  water 
company  the  right  to  go  upon  and  under 
certain  of  its  streets  for  the  purpose  of  lay- 
ing, constructing,  and  maintaining  water 
pipes.  This  deed  contains  a  covenant  that 
the  grantor  will  not  at  any  time  thereafter 
convey  or  otherwise  vest  in  any  other  per- 
son or  corporation  the  right  to  lay  and  main- 
tain water  pipes,  in  the  streets  mentioned. 
In  little  more  than  two  years  after  this 
deed  was  made  and  recorded,  this  property 
of  the  Kensington  Company,  together  with 
other  suburban  territory,  was,  by  an  act  of 
the  Legislature  approved  March  14,  1902,  an- 
nexed to  and  made  part  of  the  city  of  Nor- 
folk, and  designated  by  the  act  as  the  "Park 
Place0  or  Seventh  ward  of  that  city.  Acts 
1901-02,  p.  171. 

This  annexation  act,  among  other  things, 
provides  that  nothing  therein  contained  shall 
be  construed  as  affecting  any  easements 
theretofore  granted  in  the  streets  of  the  an- 
nexed territory,  and  that  the  city  of  Norfolk 
shall  not  acquire  any  water  mains  now  laid 
in  such  territory  except  in  the  manner  pre- 
scribed by  law  for  acquiring  private  property 
for  the  use  of  the  city ;  and  if  the  city  shall 
not  have  the  right  to  lay  its  water,  gas, 
sewer,  or  other  pipes  in  any  streets  in  the 
annexed  territory,  it  may  condemn  such  right 
without  condemning  the  fee  in  the  streets. 

It  further  appears  that  in  June,  1902,  the 
local  board  of  improvement  of  the  Seventh 
ward,  for  the  purpose  of  furnishing  fire  pro- 
tection to  the  citizens  of  that  ward,  entered 
into  a  contract  with  the  appellee,  by  which 
it  was  agreed  that  the  appellee  would  fur- 
nish 30  or  more  fire  hydrants,  in  considera- 
tion of  an  annual  payment  by  the  city  of 
$45  for  each  hydrant,  to  be  located  at  the 
points  designated  in  the  contract  The  ap- 
pellee failed  to  keep  and  perform  this  con- 
tract, and  has  removed  the  hydrants  estab- 
lished in  pursuance  thereof  because  it  could 
not  supply  sufficient  water  pressure  to  make 
them  of  any  value  as  a  protection  against 
fire. 

It  further  appears  that,  by  deed  of  April 
29,  1903,  the  Kensington  Company  conveyed 
to  the  city  of  Norfolk  all  of  the  reservations, 
already  mentioned  as  reserved  on  its  plat, 
and  by  the  same  deed  fully  dedicated  all  of 
the  streets  designated  on  such  plat  to  the 
public,  "save  only,  as  to  such  easements  and 
rights  in  said  streets  as  the  grantor  may 
have  conveyed  to  others." 

The  contention  of  the  Norfolk  County 
Water  Company  is  that  it  has  the  exclusive 
right  to  lay  and  maintain  water  pipes  in 
Thirty-Seventh  street,  which  is  one  of  those 
embraced  in  the  territory  known  as  Ken- 
sington, and  that  to  allow  the  city  of  Nor- 
folk to  lay  water  pipes  in  that  street  would 
result  in  the  taking  of  its  property  without 
due  process  of  law.    In  support  of  this  con- 


tention, reliance  is  placed  upon  the  terms 
of  the  grant  and  covenant  contained  in  the 
deed  under  which  appellee  holds,  the  terms 
of  the  annexation  act,  and  the  saving  clause 
in  the  deed  of  the  Kensington  Company  con- 
veying to  the  city  of  Norfolk  its  reserva- 
tions. 

[2]  The  city  of  Norfolk  is  vested,  under 
the  law,  with  large  governmental  powers, 
vitally  affecting  the  public  interests,  which 
it  cannot  fail  to  exercise  for  the  promotion 
of  the  safety  and  welfare  of  its  citizens. 
One  of  the  paramount  obligations  of  such 
a  municipality  is  to  furnish  its  citizens  (as 
far  as  possible)  with  a  sufficient  supply  of 
water,  not  only  for  the  public  health,  but 
for  the  public  safety  as  well,  in  order  to 
afford  the  means  of  extinguishing  fires  and 
preventing  conflagrations. 

[3]  A  municipal  corporation,  when  exert- 
ing its  functions  for  the  public  good,  can- 
*not  be  shorn  of  its  powers  by  implications 
or  presumptions.  If,  in  particular  circum- 
stances, it  is  sought  to  restrict  the  exer- 
cise of  its  public  powers,  the  right  to  do  so 
must  be  manifested  in  clear  and  unmistaka- 
ble terms. 

The  city  of  Norfolk  does  not  derive  its 
rights  in  the  premises  from  any  individual 
or  corporation.  Such  rights  as  it  possess- 
es have  come  to  it  under  and  by  virtue  of 
the  annexation  act,  which  made  Kensington 
and  other  territory  its  Seventh  ward. 

[4]  It  is  clear  that  the  granting  clause  of 
the  deed  under  which  appellee  holds  does 
not  confer  upon  it  an  exclusive  right  to  lay 
and  maintain  water  pipes  in  Thirty-Seventh 
street;  the  grant  is  merely  of  "a  right  of 
way"  on  and  under  the  streets  for  the  pur- 
pose of  laying  and  maintaining  water  pipes. 
Nor  does  the  covenant  in  such  deed  vest  in 
the  appellee  the  exclusive  right  to  lay  and 
maintain  the  pipes  in  question.  The  Ken- 
sington Company  covenanted  that  It  would 
not  convey  the  same  privilege  to  any  other 
person  or  corporation;  but  this  was  by  no 
means  an  agreement  that  it  would  never 
construct  and  maintain  In  its  streets  water 
pipes  of  its  own.  So  far  as  any  inhibition 
in  this  covenant  is  concerned,  the  Kensing- 
ton Company  had  thereafter  the  same  right, 
in  itself,  to  lay  water  pipes  in  its  streets 
that  it  had  before  the  covenant  was  made. 
The  appellees  did  not  therefore  have  the 
exclusive  right  claimed,  but  enjoyed  a  priv- 
ilege that,  to  say  the  least,  was  equally 
shared  with  its  grantor. 

[5,6]  The  claim  that  the  language  of  sec- 
tion 15  of  the  annexation  act  Justifies  the 
contention  that  appellee  has  the  exclusive 
right  to  lay  water  pipes  in  Thirty-Seventh 
street  cannot  be  sustained.  It  is  well  set- 
tled that  such  acts  are  to  be  liberally  con- 
strued in  favor  of  the  public.  The  restraint 
contended  for  is  upon  a  governmental  agen- 
cy and  cannot  be  presumed  or  readily  im- 
plied. The  presumptions  are  all  against  the 
Legislature   granting   exclusive  rights   and 
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against  the  Imposition  of  limitations  upon 
the  powers  of  government.  Water  Company 
v.  Knoxville,  200  U.  S.  22,  26  Sup.  Ct  224, 
50  L  Ed.  353.  It  requires,  however,  no 
strict  construction  to  hold  that  the  act  in 
question  does  not  confer  upon  the  appellee 
the  exclusive  right  claimed  by  it  The  Leg- 
islature recognized  that,  at  the  time  of  the 
annexation,  certain  rights  in  the  matter  of 
laying  pipes  in  the  streets  had  already  been 
acquired,  and  the  only  purpose  of  section 
15  of  the  act  was  to  protect  such  rights  by 
providing,  as  it  did,  that  the  city  of  Nor- 
folk should  not  affect  or  acquire  them  ex- 
cept by  purchase  or  condemnation  proceed- 
ings. In  other  words,  that  if  the  city  de- 
sired to  own  or  use  such  pipes,  it  must  ac- 
quire them  in  the  manner  prescribed  by 
law  for  acquiring  private  property  for  the 
use  of  the  city.  There  has  been  no  attempt 
to  use  or  interfere  with  the  easement  claim- 
ed t>y  appellee,  nor  to  acquire  any  water 
mains  laid  by  others.  The  city  Is  merely 
attempting  to  discharge  the  unquestioned 
public  duty  of  laying  a  water  main  in  one 
of  its  streets  for  the  purpose  of  furnishing 
the  citizens  of  its  Seventh  ward  with  pro- 
tection against  fire.  Nor  does  the  saving 
clause  in  the  deed  from  the  Kensington 
Company  to  the  city  of  Norfolk  furnish  any 
ground  in  support  of  the  exclusive  right 
claimed  by  the  appellee.  The  city  of  Nor- 
folk does  not  claim  the  right  to  lay  water 
mains  in  Thirty-Seventh  street  by  virtue  of 
this  deed,  but  claims  such  right  under  the 
act  which  had,  before  the  deed  was  execut- 
ed, made  the  territory  through  which  the 
street  ran  a  part  of  such  city.  This  deed 
was  manifestly  intended  to  convey  to  the 
city  any  rights  in  its  streets  which  the  Ken- 
sington Company  had  not  theretofore  part- 
ed with,  and  to  avoid  any  future  effect  of 
the  reservations  of  rights  on  the  plat  in 
favor  of  the  Kensington  Company,  by  hav- 
ing that  company  convey  them  to  the  city. 
The  language  of  the  deed  that  the  grantor 
fully  dedicates  the  streets  to  the  public, 
"save  only"  as  to  such  easements  and  rights 
in  them  as  the  grantor  had  before  conveyed 
to  others,  was  plainly  not  intended  to  vest 
in  the  appellee  the  exclusive  right  to  lay 
water  pipes  in  the  streets. 

It  is  admitted  by  the  pleadings  that  ap- 
pellee does  not  furnish  and  is  unable  to  fur- 
nish the  citizens  of  the  Seventh  ward  of  the 
city  of  Norfolk  with  protection  against  fire, 
and  yet  it  is  argued  that  to  permit  the 
city  to  lay  its  own  pipes  in  Thirty-Seventh 
street,  connected  with  the  city  water  sup- 
ply, for  the  purpose  of  furnishing  fire  pro- 
tection, would  be  to  force  appellee  Into  com- 
petition with  the  city,  and  thereby  destroy 
the  valuable  business  it  had  built  up  by  the 
expenditure  of  large  sums  of  money.  The 
record  does  not  disclose  how  far,  if  at  all, 
the  city  will  compete  with  appellee  by  fur- 
nishing   its    citizens    with    fire    protection, 


which  appellee  confesses  Its  Inability  to  fur- 
nish. If,  however,  the  laying  of  pipes  for 
furnishing  fire  protection  were  to  eventu- 
ate in  the  city's  becoming  a  damaging  com- 
petitor of  appellee,  such  a  consideration 
could  not  control  or  affect  the  legal  rights, 
of  the  parties.  Water  Company  v,  Knox- 
ville, supra. 

Upon  the  whole  case  we  are  of  opinion 
that  the  Norfolk  County  Water  Company 
does  not  possess  the  exclusive  right  to  lay 
water  pipes  in  Thirty-Seventh  street  of  the 
Seventh  ward  of  the  city  of  Norfolk,  and 
that  therefore  the  exercise  by  the  city  of 
Norfolk  of  its  right  to  lay  water  pipes  in 
such  street  for  the  purpose  of  furnishing 
its  citizens  with  fire  protection  is  not  an  in- 
vasion of  any  legal  right  of  the  appellee, 
and  is  therefore  not  a  taking  of  its  property 
without  due  process  of  law. 

The  decree  complained  of  must  be  revers- 
ed, and  this  court  will  enter  such  decree  as 
the  circuit  court  ought  to  have  entered,  dis- 
missing the  plaintiff's  MIL 

Reversed. 

CARDWELL,  J.,  absent 


(US  Va.  SB) 

SCOTTISH    UNION    &   NAT.    IN&    CO.    V. 
VIRGINIA  SHIRT  CO. 

(Supreme   Court  of  Appeals   of   Virginia. 
March  14,  1912.) 

1.  Insurance  (ft  335*) —Fire  Insurance— 
Iron -Safe  Clause— Validity. 

An  iron-safe  clause  in,  a  fire  policy  re- 
quiring itemized  inventories,  and  a  set  of  books 
presenting  a  complete  record  of  business  trans- 
acted, is  valid,  and  a  substantial  compliance 
therewith  so  as  to  furnish  a  means  of  ascer- 
taining the  amount  of  the  loss  is  essential  to 
a  recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {  863;  Dec.  Dig.  |  835.* J 

2.  Insurance  (f  835*)—  Fire  Insurance—* 
Noncompliance  With  Iron-Safe  Clause. 

To  vitiate  a  fire  policy  for  noncompliance 
with  an  iron-safe  clause,  it  is  not  essential 
that  a  noncompliance  was  with  intent  of  in- 
sured to  perpetrate  a  fraud,  but  a  failure  to 
reasonably  comply  with  the  clause  defeats  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  §  853;    Dec  Dig.  $  835.*] 

3.  Insurance   (§  335*)  — Fire  Insurance  — 
Iron -Safe  Clause— Compliance. 

Insured  in  a  fire  policy  containing  an  iron- 
safe  clause  conducted  a  large  shirt  and  overall 
manufacturing  business.  The  itemized  inven- 
tory required  by  the  clause  did  not  show  the 
quantity  or  kind  of  piece  goods  on  hand  or 
the  different  kinds  of  garments  on  hand,  but 
showed  garments,  goods,  and  supplies  on  hand 
of  a  specified  value.  The  items  in  the  inven- 
tory fixed  the  number  of  overalls  and  coats 
and  their  value.  There  was  a  difference  be- 
tween the  cost  of  coats  and  overalls.  It  also 
contained  items  of  piece  goods  aggregating  a 
specified  number  of  yards,  but  insured  could 
not  tell  where  any  of  the  goods  came  from, 
nor  when  received  at  the  factory,  nor  which 
were  denims  and  which  drills.  The  books  kept 
by  insured  did  not  show  the  amount,  quality. 
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or  value  of  goods  on  hand  at  the  time  of  a 
fire,  and  they  were  not  kept  in  the  iron  safe. 
Held,  that  insured  failed  to  ^substantially  com- 
ply with  the  clause,  defeating  a  recovery  on 
the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  ft  853;   Dec.  Dig.  ft  335.*] 

41  Appeal  and  Error  (ft  1175*)— Disposition 
of  Case  on  Appeal. 

Where  the  trial  court  erroneously  over- 
ruled a  demurrer  to  the  evidence  when  it 
should  have  rendered  judgment  for  demurrant, 
the  court  on  writ  of  error  will  reverse  the 
judgment,  and  enter  a  proper  judgment. 

[E(\.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  ft!  4573-4587;  Dec.  Dig.  ft  1175.*] 

Error  to  Corporation  Court  of  Fredericks- 
burg. 

Action  by  the  Virginia  Shirt  Company 
against  the  Scottish  Union  &  National  In- 
surance Company.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  rendered. 

Phlegar  &  Powell  and  A.  T.  Embrey,  for 
plaintiff  in  error.  Carter  &  Carter  and  St 
Geo.  R.  Fitzhugh,  for  defendant  in  error. 

CARDWELL,  J.  The  defendant  in  error 
(who  will  be  spoken  of  hereafter  in  this 
opinion  as  the  plaintiff)  brought  this  action 
against  plaintiff  in  error  (spoken  of  here- 
after as  the  defendant)  to  recover  the 
amount  of  an  insurance  policy  upon  the 
plaintiff's  "stock  of  goods  and  materials,  con- 
sisting chiefly  of  cotton  fabric  goods  known 
as  denim,  in  entire  bales,  part  bales,  cut  in- 
to parts  or  made  into  garments ;  also  thread, 
buttons,  and  trimmings,  and  such  other 
goods  and  materials  not  more  hazardous  usu- 
al to  the  shirt  and  overall  manufacturing 
business  while  contained  in  their  one  story 
store,  tin  roof,  brick  building,  situated 
•     *     *    in  Fredericksburg,  Va.    *    *    * " 

This  policy  of  insurance  was  for  $2,500, 
and  there  was  $32,500  of  other  and  concur- 
rent Insurance  on  said  property.  The  fac- 
tory and  insured  personal  property  were  de- 
stroyed by  fire  about  5  o'clock  a.  m.  Decem- 
ber 9,  1909,  the  origin  of  the  fire  being  mys- 
terious, it  having  originated  in  a  room  re- 
mote from  any  fire,  and  when  no  one  was 
In  the  building.  The  plaintiff  made  claim 
that  its  loss  by  the  fire  was  as  follows: 

Piece  goods  of  the  value  of $52,605  45 

616  doz.  overalls  and  coats,  selling 
value    3,853  46 

Total    $56,458  91 

Subsequently  deducted  for  goods  re- 
turned             350  00 


Net  amount  of  loss  as  claimed  $56,108  91 

Upon  the  trial  of  this  cause,  and  after  the 
evidence  had  gone  to  the  jury,  the  defendant 
company  demurred  thereto,  in  which  demur- 
rer the  plaintiff  joined,  and  the  court  over- 
ruled the  demurrer  to  the  evidence,  and  en- 
tered judgment  for  the  demurree  for  the 
amount  ($1,740.99)  ascertained  as  the  dam- 
ages by  the  verdict  of  the  jury,  subject  to 


the  ruling  of  the  court  upon  the  demurrer, 
to  which  judgment  this  writ  of  error  was 
awarded. 

There  are  quite  a  number  of  assignments 
of  error  in  the  petition  for  the  writ  of  error, 
but,  In  the  view  we  take  of  the  case,  it  is 
only  necessary  to  consider  the  one  relating 
to  the  ruling  of  the  trial  court  on  the  de- 
murrer to  the  evidence. 

The  defenses  relied  on  were,  first,  those 
arising  under  the  iron-safe  clause  of  the 
policy;  and,  second,  because  there  was  false 
swearing  as  to  the  amount  of  goods  or  stock 
on  hand  December  26,  1908,  when  the  last 
inventory  was  taken,  and  at  the  time  of  the 
fire,  and  as  to  what  the  inventory  of  Decem- 
ber 26,  1908,  included,  and  how  It  was  taken. 

Omitting,  as  unnecessary,  a  discussion  of 
the  evidence  relied  on  as  supporting  the  de- 
fense of  false  swearing  as  to  amount  of 
goods  or  stock  on  hand  when  the  inventory 
of  December  26,  1908,  was  taken,  etc.,  we 
are  brought  to  the  question  whether  or  not 
the  judgment  of  the  trial  court  upon  the  de- 
murrer to  the  evidence  on  the  first-named 
ground  of  defense  was  erroneous. 

The  policy  sued  on  is  the  second  annual 
renewal  of  the  original  policy,  which  was 
taken  out  in  1907,  and  the  iron-safe  clause 
it  contains  is  the  standard  iron-safe  clause 
and  the  same  in  all  respects  as  that  con- 
strued by  this  court  in  Phoenix  Ins.  Co.  v. 
Sherman,  110  Va.  435,  66  S.  E.  81.  Among 
other  things  it  required  the  insured  (1)  to 
take  a  complete  itemized  inventory  of  stock 
on  hand  at  least  once  in  each  year;  (2)  to 
keep  a  set  of  books  which  shall  clearly  and 
plainly  present  a  complete  record  of  the 
business  transacted,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and  cred- 
it, from  date  of  Inventory;  (3)  to  keep  such 
books  secure  from  fire  which  would  destroy 
the  insured  property;  and  (4)  to  produce 
them  in  case  of  a  loss  by  fire.  By  its  terms 
the  failure  to  perform  said  conditions  made 
the  policy  null  and  void,  and  no  action  could 
be  maintained  thereon.  It  appears,  there- 
fore, that  the  plaintiff  was  under  contract 
obligations  to  the  defendant  from  the  date 
of  the  first  policy  in  1907  to  take,  preserve, 
and  produce  complete,  itemized  inventories, 
and  such  a  set  of  books  as  would  clearly 
and  plainly  present  a  complete  record  of  the 
business  transacted." 

It  further  appears  that  the  first  inventory, 
taken  on  January  1,  1907,  did  not  show  the 
quantity  or  kind  of  piece  goods  on  hand,  or 
itemize  the  different  kinds  of  garments  on 
hand,  that  a  new  set  of  books  was  opened 
with  this  inventory  as  the  starting  point, 
and  that  the  first  Inventory  was  the  founda- 
tion of  all  subsequent  inventories,  accounts, 
and  statements  of  assets.  The  second  in- 
ventory, taken  December  31,  1907,  by  which 
the  books  were  balanced  for  the  year,  also 
did  not  itemize  the  garments,  distinguish 
the  kinds,  or  quality,  nor  did  it  so  designate 
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the  cloth,  trimmings,  etc.,  on  hand  that  they 
could  be  identified  or  traced.  A  third  in- 
ventory was  taken  on  December  26,  1908 
(about  one  year  before  the  fire),  -and  shows 
garments,  goods,  and  supplies  on  hand  $50,- 
763.73,  upon  which  the  plaintiff  relies  as  a 
compliance  with  the  first  paragraph  of  the 
iron-safe  clause,  and  which  Brown,  general 
manager  and  superintendent  of  the  plain- 
tiff, who  testified  as  a  witness  in  its  behalf, 
says  showed  the  goods  and  the  value  thereof 
on  hand  when  the  inventory  was  taken.  The 
first  item  in  this  inventory  is  "175  dozen 
overalls  and  coats,  $650,  $1,137.50,"  and  is 
followed  by  14  other  items,  differing  only  in 
numbers  and  value  of  the  goods  per  dozen 
included  in  the  several  items.  Next  follows 
an  item,  "11  Job  $3J25,  $35.75,"  and  later 
10  items  of  ''piece  goods"  aggregating  337,965 
yards,  which  make  up  a  total  valuation  of 
$26,795.5L  With  respect  to  the  item  "175 
dozen  overalls  and  coats"  and  all  items  of 
overalls  and  coats  on  the  inventory,  Brown 
stated  that  the  valuations  named  were  the 
selling  prices;  that  there  was  some  differ- 
ence between  the  costs  of  coats  and  overalls ; 
that  the  coats  required  less  goods  than  the 
overalls,  and  he  could  not  tell  how  many 
garments  In  each  item  of  the  inventory  were 
overalls  or  how  many  were  coats.  These 
garments  it  appears  were  not  sold  in  suits 
of  coat  and  overalls,  so  that  to  list  "coats 
and  overalls,"  without  designating  the  num- 
ber of  each,  was  far  from  being  in  itself  sat- 
isfactory as  an  "itemized  Inventory." 

With  respect  to  the  10  items  of  "piece 
goods"  contained  in  the  inventory  and  ag- 
gregating 337,965  yards,  Brown  testified  that 
he  could  not  tell  where  any  of  these  goods 
came  from,  nor  when  received  at  the  factory, 
nor  which,  were  denims  and  which  drills; 
that  there  were  both  denims  and  drills,  which 
statement  was  only  qualified  by  the  witness 
saying  he  hardly  thought  there  were  any 
drills — if  anv,  a  very  few. 

At  an  interview  between  Brown  and  a  rep- 
resentative of  the  insurance  company  Feb- 
ruary 1,  1910,  with  respect  to  the  inventory 
of  December,  1908,  a  part  of  which  was  read 
to  him,  Brown  admitted  that  he  could  not 
tell  how  many  garments  of  certain  named 
kinds  were  included,  because  all  were  set 
down  at  one  price;  that  he  did  not  think 
any  one  else  could  look  at  and  interpret  that 
inventory;  that  he  could  not  tell  what  kind 
of  overalls  the  first  line  referred  to ;  that  he 
"could  not  tell  from  that  statement  to  save 
his  life";  and  as  a  witness  in  this  case, 
when  on  cross-examination  his  attention  was 
called  to  his  admissions  on  the  occasion  just 
referred  to,  he  said,  "I  say  It  yet,"  which 
was  in  effect  to  confirm  his  admission  that 
neither  he  who  had  taken  the  inventory  and 
made  the  entries  therein,  nor  any  one  else 
could  interpret  it 

To  follow  further  in  detail  the  evidence 
given  by  Brown  relied  on  to  explain  the  in- 
ventory of  December,  1908,  would  serve  but 


to  disclose  the  unsatisfactory  character  of 
the  interpretation  he  attempted  to  give  to 
the  inventory,  and  that  thousands  of  dollars 
worth  of  goods  claimed  to  have  been  in  the 
factory  at  and  shortly  prior  to  the  time  of 
the  fire  were  not  included  In  the  inventory, 
while  others  were  lumped  In  without  dis- 
crimination between  the  character  or  value 
of  the  goods  embraced  in  the  several  items, 
such  as  "overalls  and  coats,"  different  gar- 
ments not  sold  as  suits,  costing  different 
prices,  requiring  different  qualities  of  goods, 
some  most  probably  made  of  a  certain  kind 
or  quality  of  goods  and  some  of  another, 
"piece  goods"  aggregating  hundreds  of  thou- 
sands of  yards  In  a  factory  using  .denims, 
drills  and  khaki,  cottons  and  shorting,  with- 
out a  line  to  indicate  the  kinds  of  "piece 
goods"  embraced  in  the  several  items,  "11 
Job  $3.25,  $35.75,"  and  "6,681  yds.  cottons 
4%,  $300.64." 

Whether  or  not  the  plaintiff  has  shown  a 
compliance  with  its  obligation  to  keep  and 
produce  such  a  set  of  books  as  would  "clear- 
ly and  plainly  present  a  complete  record  of 
the  business  .  it  transacted,"  the  facts  ap- 
pearing are  that  there  were  kept,  until  the 
fire,  (1)  a  receiving  book,  on  which  were  en- 
tered the  numbers  of  bales  and  cases,  and 
the  bale,  case,  and  invoice  numbers  and  kind 
of  every  article  of  merchandise  from  which 
tfee  consignors  could  be  ascertained,  and 
from  which  the  invoices  were  checked  and 
marked  "O.  K.,"  which  book  was  not  kept 
in  the  iron  safe  and  was  burned  with  the 
goods ;  (2)  what  the  witness  Brown  called  a 
"pass  book,"  but  which  with  the  cutting 
tickets  that  were  filed  in  "book  form," 
was  In  fact  the  "manufacturing  book,"  and, 
if  preserved,  would  have  shown  the  real 
amount  of  goods  in  the  factory.  With  re- 
spect to  this  "pass  book"  and  .the  "cut- 
ting tickets,"  Brown  testifies  that  they  were 
a  record  of  the  number  of  yards  of  goods 
that  were  cut  up;  that  keeping  them  was 
the  only  way  he  could  arrive  at  the  quan- 
tity of  merchandise  he  was  using  month- 
ly; that  they  showed  the  number  of  yards 
used  at  each  cutting,  and  it  appeared  from 
one  of  these  tickets,  which  was  preserved  by 
Brown  and  produced,  that  they  also  showed 
the  number  of  garments  cut,  their  sizes,  and 
the  quantity  of  cloth  required  for  each  style 
of  goods.  All  of  those  tickets,  except  two, 
as  well  as  the  "pass  book,"  were  burned  with 
the  goods.  In  the  "pass  book,"  according  to 
Brown's  testimony,  there  was  entered  the 
number  of  yards,  kind,  and  prices  of  all  the 
goods  received  in  the  factory,  and  the  amount 
of  each  kind  used,  that  the  amounts  used 
were  carried  into  that  book  monthly  from  the 
"cutting  tickets,"  that  this  was  done  so  that 
he  (Brown)  could  see  how  much  goods  he  had 
on  hand  of  each  kind;  and  it  clearly  appears 
that  no  other  book  contained  the  informa- 
tion to  which  Brown  adverted.  It  also  ap- 
pears from  Brown's  testimony  that  this 
"pass  book,"  which  he  admits  was  not  kept 
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in  the  safe,  would  have  furnished  valuable 
information  as  to  the  quantity,  character, 
etc.,  of  the  goods  in  the  factory  at  the  time 
of  the  fire,  which  information  the  defendant 
was  entitled  to  have  forthcoming  under  its 
contract  with  the  assured. 

It  further  appears  from  the  evidence  that, 
not  only  were  the  books  kept  by  the  plain- 
tiff of  a  loose  and  unbusinesslike  character, 
but  they  and  all  other  data  which  would 
have  served  to  give  an  intelligent  under- 
standing of  the  amount,  quality,  value,  etc., 
of  the  insured  goods  on  hand  at  the  time  of 
the  fire  were  not  kept  in  the  iron  safe,  but 
laid  around  loosely  and  in  such  a  way  that 
those  in  charge  of  these  books  and  other 
data  were  bound  to  know  that  their  destruc- 
tion in  case  of  fire  was  inevitable.  In  the 
circumstances  existing  after  the  fire,  the 
chief,  if  not  the  only,  source  of  information 
as  to  what  goods  were  on  hand  and  lost  by 
the  fire  is  through  the  witness  Brown,  who 
has  to  testify  from  memory  only  as  to  what 
goods  were  on  hand,  their  character,  value, 
etc.  True  there  were  other  books  kept — a 
journal,  ledger,  and  salesbook — but  they  do 
not  serve  to  relieve  the  situation,  for  ac- 
cording to  Brown's  evidence  the  "pass  book," 
which  he  says  was  his  private  book,  for  his 
private  Information,  which  was  destroyed, 
was  essential  to  an  intelligent  understand- 
ing of  the  books  that  were  kept  by  the  reg- 
ular bookkeeper.  That  "pass  book"  furnish- 
ed a  check  on  the  monthly  statements  of  the 
value  of  goods  used,  which  Brown  furnished 
to  the  bookkeeper  to  be  entered  on  the  books, 
and  without  it  the  yardage,  character,  qual- 
ity, and  value  of  the  goods  destroyed,  could 
not  be  ascertained  with  any  degree  of  cer- 
tainty. 

A.  D.  Tapscott  a  witness  for  the  plaintiff 
and  who  was  its  bookkeeper,  testified  to  the 
effect  that  the  books  he  kept  and  statements 
made  by  him  were  from  memoranda  or  state- 
ments furnished  him  by  Brown,  the  general 
manager;  that  he  had  nothing  to  do  with 
orders  for  the  goods;  that  he  knew  nothing 
of  goods  coming  in,  and  had  nothing  to  do 
with  them  until  the  bills  were  turned  over 
to  him  by  Mr.  Brown,  when  he  entered  them 
on  the  books  the  same  day.  Brown  says  that 
usually  he  did  not  turn  the  bills  over  until 
he  had  cut  the  goods  into  garments.  Tap- 
scott further  says  there  was  nothing  by 
which  to  verify  Brown's  statements;  that 
there  was  no  cash  account,  no  account  of 
any  purchases  until  the  bills  were  delivered 
to  him  as  stated.  Brown  testified  that  he 
had  purchased  in  one  bill  $40,000  worth  of 
goods  In  the  spring  of  1909,  which  were  being 
delivered  up  to  the  time  of  the  fire;  but  no 
information  was  furnished  as  to  whether  or 
not  those  goods,  or  any  of  them,  or  which  of 
them  were  in  the  building  at  the  time  of  the 
fire. 

J.  A.  McKenna,  an  expert  bookkeeper  and 
accountant,  was  employed  by  the  defendant 
after  the  fire  to  examine  and  report  on  the 


books  of  the  plaintiff  which  were  not  de- 
stroyed by  the  fire,  and  testifying  in  this  case 
for  the  defendant,  says,  in  effect,  that  there 
was  nothing  in  the  books  in  the  way  of  ac- 
counts or  memoranda  which  would  enable 
him  to  verify  the  quantity  of  goods,  as  to 
yardage  or  pieces,  which  were  taken  in  the 
inventory,  and  that  there  were  no  data  on 
the  inventory  which  would  enable  him  to 
verify  whether  the  goods  were  pn  that  in- 
strument, because  the  piece  goods,  as  they 
were  called,  were  without  designation  as  to 
the  kind,  or  description  as  to  manufacture, 
or  who  was  the  manufacturer  of  the  goods. 
He  further  said  that  neither  the  inventories 
nor  the  books  showed  the  number  of  overalls 
and  coats  that  were  manufactured  during 
the  year  1908,  nor  the  number  of  yards  used 
In  the  manufacture  of  overalls  and  coats. 
He  further  testified  that  he  could  not  from 
the  books  make  a  calculation  of  the  amount 
of  spool  cotton,  or  cotton  goods  on  hand,  be- 
cause there  was  no  record  which  showed  the 
amount  of  consumption,  and  therefore  he  had 
to  estimate  it,  and  that  he  could  not  tell  the 
cost  of  overalls  claimed  to  be  on  hand  at 
the  time  of  the  fire. 

Without  going  further  in  detail  into  what 
was  testified  by  this  witness,  it  is  sufficient 
to  say  that,  upon  a  careful  examination  of  the 
books,  inventories,  and  invoices  for  the  pur- 
pose of  getting  information  as  to  what  was  in 
the  factory  at  the  time  of  the  fire,  it  was  im- 
possible for  him  to  ascertain  from  them  the 
information  desired,  nor  could  he  verify  the 
quantity  of  goods  manufactured  in  1907, 
1908,  or  1909;  and  with  respect  to  Brown's 
statements  as  to  the  value  of  the  piece  goods 
and  material  manufactured  he  says  that  they 
were  not  drawn  from  the  books,  but  were 
nevertheless  made  the  basis  of  book  entries 
by  Tapscott,  the  bookkeeper,  and  that  there 
were  not  book  entries  corresponding  with  the 
items  on  Brown's  statements  of  "made  and 
shipped"  goods  or  garments.  It  is  very  true 
that  the  plaintiff  showed  by  duplicate  in- 
voices the  amount  of  goods  purchased  from 
January  1,  1907,  to  the  date  of  the  fire,  and 
showed  from  its  books  how  many  dozen  over- 
alls and  coats  together,  not  separately,  had 
been  sold,  but  it  did  not  show  the  number  of 
yards  and  costs  of  goods  used,  or  even  the 
number  of  yards  and  value  of  goods  in  the 
house.  The  books  which  would  have  given 
this  and  other  valuable  information  were 
destroyed,  while  those  preserved  gave  no  in- 
formation in  this  respect.  It  is  true  that 
whatever  defects  were  found  in  the  books 
preserved  and  examined  by  McKenna  were 
not  due  to  the  bookkeeper's  fault,  but  to  state- 
ments furnished  by  Brown  on  the  back  of 
such  statements.  The  effect  of  all  this  is 
that  no  means  were  provided  by  the  plaintiff 
by  which  it  could  be  intelligently  ascertained 
what  business  the  plaintiff  had  transacted, 
or,  with  any  degree  of  accuracy,  what  goods 
it  had  on  hand  at  the  time  of  the  fire. 

[1]  The  authorities  uniformly  sustain  the 
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validity  of  the  Iron-safe  clause  In  an  Insur- 
ance policy,  on  the  ground  that  Its  provisions, 
requiring  itemized  inventories  and  a  set  of 
books,  "clearly  and  plainly  presenting  a  com- 
plete record  of  business  transacted,*9  provide 
check  upon  fraud,  and  by  a  compliance  there- 
with a  means  of  ascertaining  with  reason- 
able certainty  the  amount  of  goods  on  hand 
would  be  forthcoming.  This  iron-safe  clause 
is  a  reasonable  stipulation  in  the  contract, 
fair  alike  to  the  Insured  as  well  as  to'  the 
insurer,  and,  if  a  loss  by  fire  occurs  and  the 
insured  is  unable  to  show,  at  least,  a  sub- 
stantial compliance  with  the  requirements  of 
his  contract,  he  has  no  just  cause  to  com- 
plain of  his  inability  to  reap  its  intended 
benefits. 

In  this  case  the  defendant's  proportion  of 
the  loss  sustained  by  the  plaintiff  was  one- 
fourteenth,  the  policy  containing  the  usual 
three-fourths  value  clause  and  a  permit  to 
have  additional  concurrent  insurance,  and 
the  verdict  of  the  jury  indicates  very  strong- 
ly that  they  were  of  opinion  that  the  whole 
amount  the  plaintiff  was  entitled  to  recover 
of  all  the  companies  whose  policies  it  held 
was  $24,373.86,  and  that  the  value  of  the 
goods  destroyed  was  but  $32,498.48,  instead 
of  $56,108.91,  as  claimed  by  the  plaintiff. 

[2]  To  vitiate  the  policy  by  a  noncompli- 
ance with  the  terms  of  the  iron-safe  clause, 
it  is  not  essential,  as  it  seems  to  be  contend- 
ed for  the  plaintiff,  that  the  noncompliance 
was  with  the  intent  to  perpetrate  a  fraud, 
for  to  say  that  the  iron-safe  clause  shall 
operate. only  where  there  is  other  proof  of 
fraud  would  be  to  deny  the  force  of  the 
clause,  as  the  fraud  would  of  itself  vitiate 
the  contract.  The  true  rule  deducible  from 
the  authorities  Is  that  which  this  court  has 
adopted,  and  which  requires  not  a  strict  or 
literal,  but  a  reasonable,  compliance  with  the 
terms  of  the  contract. 

[3]  The  iron-safe  clause  required  the  pres- 
ervation of  the  books  which  were  kept,  the 
object  of  this  requirement  being,  as  we  have 
observed,  to  provide  a  means  for  ascertaining 
with  reasonable  certainty  what  goods  were 
destroyed,  and  in  this  case  two  books,  which, 
with  a  proper  account  of  purchases,  would 
have  given  this  information,  were  left  ex- 
posed to  the  fire  and  destroyed  along  with  the 
insured  property.  The  plaintiff  was  conduct- 
ing a  large  shirt  and  overall  manufacturing 
business,  and,  without  such  a  compliance  with 
the  requirements  of  the  policy  as  furnished 
a  complete  record  of  the  business  transacted, 
distinguishing  between  the  kinds  of  goods 
used,  the  kinds  of  garments  manufactured, 
the  quality  of  goods  used  in  making  them, 
the  sales  and  shipments  of  the  manufactured 
garments,  as  well  as  the  purchases  of  materi- 
al actually  made,  the  goods  converted  into 
the  garments  sold  and  shipped,  there  is  no 
room  for  a  difference  of  opinion  among  rea- 
sonably fair-minded  men  that  there  has  not 
been  a  substantial  compliance  on  the  part 
of  the  plaintiff  with  the  obligations  imposed 


upon  it  by  its  policy.  The  evidence  very 
plainly  discloses  that  the  inventory  relied  on 
was  not  such  an  Itemized  and  complete  in- 
ventory of  the  insured  goods  as  it  was,  by 
the  terms  of  the  policy,  required  to  take,  keep, 
and  produce,  and  that  such  books  as  were 
not  destroyed  by  the  fire  (which  were  also 
relied  on  by  the  plaintiff)  fall  far  short  of 
the  requirement  in  the  policy  to  keep  and 
produce  such  a  set  of  books  as  would  "clear- 
ly and  plainly  present  a  complete  record  of 
the  business  transacted." 

The  Inventory  is  no  more  satisfactory  as 
"a  complete  itemized  Inventory  of  the  stock  or 
goods"  than  that  relied  on  by  the  Insured  in 
Phoenix  Insurance  Co.  v.  Sherman,  supra, 
which  was  held  to  be  Insufficient;  nor  are 
the  books  kept  and  produced  more  satisfac- 
tory than  those  relied  on  in  that  case. 

Among  the  authorities  cited  by  the  learned 
counsel  for  the  plaintiff  are  the  cases  of  Pru- 
dential F.  Ins.  Co.  v.  Alley,  104  Va.  366,  51 
S.  E.  812,  and  N.  B.  Ins.  Co.  v.  Edmundson, 
104  Va.  487,  52  S.  B.  350.  With  respect  to 
those  cases  It  need  only  be  said,  as  was  said 
in  Prudential  F.  Ins.  Co.  v.  Sherman,  supra, 
that  they  do  not  apply  to  the  facts  of  the  case 
under  consideration.  In  this  case,  as  in  the 
last-named  case,  the  Insured  has  not,  as  re- 
quired by  the  terms  of  Its  policy,  provided 
the  means  by  which  the  insurer  could  know, 
with  reasonable  certainty,  the  character  and 
value  of  the  Insured  goods  destroyed  by  the 
fire. 

The  case  of  Conn.  F.  Ins.  Co.  v.  Jeary,  60 
Neb.  338,  83  N.  W.  78,  51  L.  R.  A.  698,  Is 
also  cited  for  the  plaintiff.  In  that  case  a 
recovery  upon  the  policy  was  sustained  upon 
the  ground  (not  in  accordance  with  the  weight 
of  authority)  that  to  work  a  forfeiture  all 
the  conditions  of  the  policy  must  be  broken 
and  not  a  particular  one  of  them. 

In  Arnold  v.  Indemnity  Ins.  Co.,  152  N.  C. 
232,  67  S.  E.  574,  the  policy  sued  on  covered 
articles  in  which  the  insured  was  dealing  as 
a  proprietor  of  a  livery  stable  business,  and 
the  court  merely  holds  that  a  description  and 
itemized  valuation  of  the  principal  articles 
in  which  the  insured  was  dealing,  "such  as  3 
rubber  tire  buggies,  $98,  $294;  6  top  buggies, 
$46.85,  $281.10;  3  open  buggies,  $96,  $288," 
etc.,  was  a  substantial  compliance  with  the 
iron-safe  clause,  and  that  *'the  fact  that  one 
item  was  listed,  harness,  robes,  collars,  and 
horse  blankets,  $1,250.00,  which  in  itself  was 
not  a  compliance  with  the  clause,  would  not 
affect  the  validity  of  the  whole  inventory  so 
as  to  authorize  a  forfeiture,  especially  where 
there  was  no  question  of  the  bona  fide  char- 
acter of  the  loss." 

In  McNutt  v.  Va.  F.  Ins.  Co.  (Tenn.)  45  S. 
W.  61,  the  Insured  supplied  all  deficiencies  in 
the  books  he  honestly  endeavored  to  keep, 
and  this  was  held,  and  rightly,  to  be  a  sub- 
stantial compliance  with  the  iron-safe  clause 
of  the  policy. 

To  the  same  effect  only  Is  JE£na  Ins.  Co* 
v.  Fitze,  34  Tex.   Civ.  App.  214,  78  a   W. 
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370,  also  cited  for  the  plaintiff  In  this  cue. 

Nor  do  the  cases  of  Merchants'  Nat  Ins. 
Co.  v.  Dunbar,  88  111.  App.  582,  and  Malin  y. 
Mer.  Term.  Mu.  Ins.  Co.,  106  Mo.  App.  625, 
80  S.  W.  56,  sustain  the  plaintiff's  conten- 
tions in  this  case.  In  the  first-named  of 
those  cases  the  Insured  forgot  to  put  a  small 
book  in  the  safe,  containing  part  of  an  in- 
voice, but,  as  the  stock  of  goods  insured  and 
destroyed  by  the  fire  had  been  seen  only  18 
days  before  the  fire  by  an  agent  of  the  in- 
surer, it  was  held  that  the  neglect  to  put 
the  "small  book"  in  the  safe,  so  that  it  could 
be  produced,  did  not  forfeit  the  insured's 
right  to  recover  on  the  policy. 

The  syllabus  of  the  second-named  case  is 
as  follows:  "A  failure  to  comply  literally 
with  a  requirement  in  a  fire  insurance  policy 
that  insured  shall  keep  a  set  of  books,  pre- 
senting a  complete  record  of  business  trans- 
actions, does  not  work  a  forfeiture  of  the 
policy;  but  its  purpose  is  accomplished  when 
Insured  produces  data  from  which  the  amount 
and  value  of  the  goods  in  stock  at  the  time 
of  the  fire  can  be  reasonably  estimated." 
That  is  not  the  case  we  have  upon  the  record 
before  us. 

The  case  of  Phoenix  Ins.  Co.  v.  Angel  (Ky.) 
38  S.  W.  106T,  also  cited  for  the  plaintiff 
here,  made  a  ruling  sustained  neither  upon 
reason  nor  authority  that,  as  there  was  no 
consideration  for  the  agreement  to  preserve 
evidence  of  the  extent  and  value  of  the  goods 
lost  by  the  fire,  the  agreement  was  void. 

[4]  We  are  of  opinion  that  upon  the  de- 
murrer to  the  evidence  in  this  case  the  judg- 
ment should  have  been  for  the  demurrant,  the 
defendant  Therefore  the  judgment  of  the 
trial  court  is  reversed,  and  this  court  will 
enter  the  judgment  that  it  should  have  en- 
tered. 

Reversed. 

<70  w.  Va.  415) 

EFFLER  v.  BURNS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1912.) 

(Byllabus  oy  the  Court.) 

Husband  and  Wife  (§  49%*)— Girr  by  Hus- 
band to  WmB—PBEsuMimoN— Trust. 
Where  a  husband  voluntarily  transfers 
property  to  the  wife,  it  will  be  presumed  the 
transfer  was  a  gift.  A  trust  in  favor  of  the 
husband  will  not  be  presumed.  That  can  only 
be  established  by  clear  evidence. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §{  249-255;  Dec.  Dig.  f  49ft*] 

Appeal  from  Circuit  Court,  McDowell 
County. 

Bill  in  equity  by  Barbara  Effler  against  B. 
B.  Burns  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Reversed. 

M.  O.  Litz,  for  appellant 

ROBINSON,  J.  In  the  year  1900,  John 
Effler  conveyed  several  tracts  of  land  to  B. 
B.  Burns.    The  grantor's  wife,  Barbara  Eff- 


ler, joined  in  the  conveyance.  It  seems  that 
Burns  was  to  hold  title  and  to  convey  to 
other  parties  as  Effler  should  direct  The 
reason  for  such  an  arrangement  does  not 
appear.  Burns,  at  the  direction  of  Effler, 
executed  a  title  bond  to  Barbara  Effler,  the 
wife,  giving  her  equitable  title  to  two  of  the 
tracts.  The  bond  recites  a  consideration  of 
thirty-five  hundred  dollars  cash  and  five  hun- 
dred dollars  represented  by  a  note.  The  note, 
payable  to  Burns,  was  afterwards  endorsed 
by  him  as  paid,  and  returned  to  Barbara  Eff- 
ler. 

Notwithstanding  the  title  bond  for  the  sale 
of  the  land  made  to  Barbara  Effler,  Burns 
subsequently  contracted  to  sell  the  same  land 
to  another.  He  says  Effler  directed  him  to 
do  so.  This  later  contract  was  assigned  so 
that  it  came  to  the  Tug  Ridge  Coal  and  Land 
Company. 

With  matters  thus  In  relation  to  the  two 
tracts  of  land,  Effler  died,  leaving  widow  and 
heirs.  The  coal  and  land  company  evidently 
had  notice  of  the  equitable  right  of  Barbara 
Effler,  though  the  title  bond  in  her  favor  was 
not  recorded;  for  she  joined  in  a  conveyance 
of  the  land  made  by  Burns  and  wife  to  that 
company.  The  coal  and  land  company  paid 
the  purchase  money  to  Burns,  the  holder  of 
the  legal  title  who  conveyed  to  it.  Burns 
has  paid  the  money  into  court  He  claims 
no  right  therein. 

The  question  to  be  settled  from  the  pro- 
ceedings and  proofs  is  whether  the  money  be- 
longs to  Barbara  Effler,  or  to  the  estate  of 
John  Effler  to  be  distributed  under  the  stat- 
ute of  descents  and  distributions.  The  court 
below  decided  that  it  belonged  to  the  latter 
and  entered  a  decree  accordingly.  Barbara 
Effler  complains  by  this  appeal. 

Manifestly  the  decree  is  wrong.  The  case 
does  not  involve  rights  of  creditors.  No  at- 
tack has  been  made  in  behalf  of  creditors 
on  the  transfer  of  the  land  to  the  wife.  That 
Barbara  Effler  was  the  beneficial  owner  of 
the  land  at  the  time  she  joined  in  the  con- 
veyance to  the  coal  and  land  company  is  ab- 
solutely clear.  Then  why  does  not  the  money 
received  for  the  land  belong  to  her? 

It  is  claimed  for  the  heirs  that  the  sale 
to  Barbara  Effler  by  title  bond  was  based 
on  no  consideration.  We  may  as  well  assume 
that  to  be  true.  But  the  evidence  does  not 
prove  it  so.  The  title  bond  and  the  paid  note 
evidence  a  consideration.  By  no  means  does 
the  evidence  in  the  case  decisively  overthrow 
what  they  show.  Still  a  consideration  is  not 
essential  to  a  validity  of  the  transaction. 
A  husband  may  validly  transfer  property  to 
the  wife  without  money  consideration,  except 
as  to  creditors.  The  transaction  was  merely 
a  transfer  of  the  land  from  Effler  to  his  wife, 
through  Burns  as  a  trustee.  The  papers  prove 
it  and  so  does  the  testimony  of  Burns.  No 
evidence  establishes  a  resulting  trust  in  favor 
of  the  husband.  Though  we  assume  it  was 
a  gift,  still,  under  the  circumstances  present- 
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ed,  it  1b  valid.  The  heirs  can  claim  no  more 
than  their  ancestor,  the  husband,  could.  It 
suffices  to  cite  the  following  well  known  rule: 
"When  a  conveyance  of  property  is  made  by 
a  husband  to  his  wife  directly,  or  through 
a  third  person,  or  where  he  purchases  prop- 
erty with  his  own  means  and  causes  title 
thereto  to  be  taken  in  his  wife's  name,  the 
presumption  is,  not  of  a  resulting  trust,  but 
that  the  purchase  and  conveyance  were  in- 
tended as  a  gift  or  advancement  for  his  wife, 
and  if  the  husband  asserts  that  in  fact  a  re- 
sulting trust  was  intended  the  burden  is  upon 
him  to  establish  that  fact  by  clear  evidence." 
6  Enc.  Ev.  830. 

The  decree  will  be  reversed.  A  proper  de- 
cree will  be  entered  here,  giving  to  Barbara 
Effler  the  money  arising  from  the  land. 


(70  W.  Va.  428) 

CLARK  v.  CLARK  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia 

Feb.  27,  1912.) 

(Syllabus  by  the  Court,) 

1.  Guardian  and  Ward  ($  127*)— Guardian 
Ad  Litem  —  Accounting  and  Settlement 
bt  Administrator. 

In  a  suit  by  an  administrator  to  settle  his 
accounts  and  charge  the  land  of  infant  heirs 
with  an  overpayment  on  debts  of  the  decedent, 
the  court  allows  their  guardian  to  file  a  petition 
contesting  the  administrator's  demands,  and 
makes  him  a  defendant  with  leave  to  make  de- 
fense. There  is  no  reversible  error  in  this.  It 
is  equivalent  to  appointing  the  guardian  as 
guardian  ad  litem. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  {  433;   Dec.  Dig.  {  127.*] 

2.  Equity  ($  406*)— Commissioner— Report 
—Notice. 

When  a  commissioner  in  chancery  has  com- 
pleted a  report,  he  must  notify  counsel  of  its 
completion;  but  the  statute  does  not  say  any 
length  of  time  of  notice  before  filing  the  report 
after  completion. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  §  406.*] 

3.  Appeal  and  Error  (I  177*)— Presenta- 
tion of  Questions  in  Lower  Court— Re- 
port of  Commissioner  in  Chancery. 

When  an  attorney  has  been  notified  of  the 
completion  of  a  report,  and  makes  exceptions 
to  it  after  its  return,  it  cannot  be  specified  as 
error  in  the  appellate  court  that  the  time  of 
notice  was  too  short  before  filing  the  report, 
when  no  application  for  further  time  to  the 
court  below  was  made. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  177.*] 

4.  Pleading  (|  36*)  —  Conclusiveness  on 
Pleader. 

A  direct,  specific  admission  of  a  fact  in  a 
pleading  is  binding  and  conclusive  on  the  party 
making  it 

[Ed.  Note.— E\>r  other  cases,  see  Pleading, 
Cent  Dig.  §§  81-86;    Dec  Dig.  {  36.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  in  equity  by  George  O.  Clark,  admin- 
istrator, against  George  O.  Clark  and  others. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 


Claude  W.  Maxwell,  for  appellant  H. 
Roy  Waugh  and  Samuel  T.  Spears,  for  ap- 
pellees. 

BRANNON,  P.  George  O.  Clark  was  ap- 
pointed administrator  of  the  personal  estate 
of  his  deceased  wife,  Alcinda  Clark.  She 
died  leaving  personal  and  real  estate.  She 
left  six  children.  Three  of  them  were  of 
tender  years,  when  she  died  in  1004.  One, 
Orda,  was  then  five  years  old,  and  Alcinda 
and  Carrie,  twins,  mere  babies  a  few  days 
old.  George  O.  Clark  brought  a  suit  against 
his  children  in  the  circuit  court  of  Randolph 
county  asking  the  court  to  cause  a  settle- 
ment of  his  accounts  as  administrator  to 
be  made,  and  alleging  that  he  had  paid 
many  debts  of  his  dead  wife  in  excess  of  her 
personal  estate,  leaving  her  estate  in  debt  to 
him  in  the  sum  of  $2,272.16,  and  praying  that 
her  land  be  sold  therefor.  H.  B.  Morgan 
was  appointed  guardian  for  three  of  the  in- 
fants, Orda,  Alcinda,  and  Carrie  Clark,  and 
he  as  guardian  presented  a  petition  in 
Clark's  suit,  asking  to  be  made  a  defendant 
in  order  that  he  might  contest  the  claim  made 
by  Clark  of  indebtedness  against  his  wife's 
estate,  and  that  the  petition  be  treated  as  his 
answer.  That  petition  denied  such  indebted- 
ness. The  court  allowed  the  petition  to  be 
filed  and  ordered  that  Morgan  as  guardian 
be  made  defendant  and  allowed  to  defend 
the  case.  The  court  assigned  a  guardian  ad 
litem  for  all  the  infants,  and  he  filed  their 
formal  answer,  making  no  allegations,  but 
placing  the  rights  of  the  infants  under  the 
care  of  the  court  The  court  referred  the 
case  to  a  commissioner  in  chancery  to  re- 
port what  personal  estate  Alcinda  Clark 
owned  at  her  death,  and  what  disposition 
thereof  the  administrator  had  made,  and  how 
much,  if  any,  personal  estate  was*  In  his 
hands  as  administrator  available  for  pay- 
ment of  debts,  and  to  settle  the  accounts  of 
George  O.  Clark  as  administrator,  and  to  re- 
port and  specify  what  debts  Alcinda  Clark 
owed  at  the  time  of  her  death,  and  what  real 
estate  she  left  The  contesting  parties, 
George  O.  Clark  and  the  guardian,  Morgan, 
appeared  before  the  commissioner,  and  a 
hearing  was  had,  and  the  commissioner  re- 
ported, upon  all  the  evidence  before  him, 
and  his  report  found  a  balance  due  from  the 
administrator  to  the  estate  of  $772.47.  Clark 
filed  exceptions  to  this  report  The  court 
overruled  the  exceptions  and  confirmed  the 
report,  and  decreed  that  George  O.  Clark  had 
in  his  hands  as  administrator  $772.47,  and 
decreed  thai  Clark  pay  that  sum  to  the  es- 
tate, and  pay  to  Morgan  as  guardian  for 
Orda  A.  Clark,  Alcinda  Clark,  and  Carrie 
Clark  their  proportionate  share  of  $772.47, 
and  gave  Morgan  leave  to  sue  execution 
therefor,  and  further  decreed  that  George  O. 
Clark  pay  the  remainder  of  the  fund  going 
to  the  other  infants  to  the  general  receiver 
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of  the  court     From  this  decree  George  O. 
Clark  appealed. 

[1]  The  first  point  made  against  the  de- 
cree is  the  action  of  the  court  in  overruling 
Clark's  demurrer  to  the  petition  of  guardian 
Morgan.  The  claim  is  that  a  guardian  can- 
not bring  suit  to  recover  the  personal  es- 
tate of  his  ward  from  his  administrator, 
citing  Burdett  v.  Cain,  8  W.  Va.  282,  holding 
that  a  guardian  cannot  sue  to  recover  the 
distributive  share  of  his  ward  in  the  per- 
sonal estate  of  his  ancestor,  but  that  the 
suit  must  be  in  the  name  of  the  infant  by 
his  next  friend.  The  same  principle  is  stat- 
ed in  McMullen  v.  Blecker,  64  W.  Va.  88,  60 
S.  E.  1098,  131  Am.  St  Rep.  894,  holding 
that  a  guardian  cannot  maintain  a  suit  for 
partition  or  intervene  therein  to  secure  roy- 
alty oil  under  an  oil  lease  as  the  share  there- 
in of  his  ward.  But  in  the  later  case  of 
Suter  v.  Suter,  68  W.  Va.  600,  70  S.  B.  705, 
it  was  held  that  a  guardian  may  maintain  a 
suit  for  partition  In  behalf  of  his  ward.  In 
the  last  case  It  was  distinguished  from  the 
McMullen  Case,  which  was  said  to  be  under 
a  contract.  Under  the  latest  case,  Morgan 
as  guardian  could,  in  my  opinion,  maintain 
a  suit  against  Clark  to  have  a  settlement  of 
his  accounts  as  administrator  and  recover 
the  share  of  his  wards.  But  we  do  not  have 
to  go  so  far  in  this  case.  Morgan  is  not 
really  bringing  an  original  suit.  Clark 
brought  the  suit  to  settle  his  accounts  and 
charge  the  lands  of  the  wards  with  debts, 
and  their  guardian  simply  asked  the  court 
to  let  him  defend  their  interest,  to  produce 
evidence  to  resist  the  claim  of  Indebtedness 
against  the  estate  of  his  wards.  The  guard- 
Ian  ad  litem  made  no  defense,  and  ought  not 
a  court  of  equity  listen  to  the  suggestion  of 
the  guardian  in  defense  of  his  wards?  He 
is  not  an  intruder,  but  has  an  Interest,  from 
his  office,  In  the  litigation.  Morgan  was 
made  a  defendant  "Persons  are  not  Im- 
proper defendants  who  are  so  connected  with 
the  case  as  to  be  directly  interested  in  ob- 
taining or  resisting  the  specific  relief  asked 
in  the  bill."  Zell  Guano  Co.  v.  Heatherly, 
38  W.  Va.  410,  18  S.  B.  611;  Hogg's  Eq.  vol. 
1,  p.  41.  In  Minor's  Institutes,  as  cited  to 
us,  it  is  stated  that,  "if  an  Infant  fully  de- 
fended by  his  testamentary  or  regularly  ap- 
pointed guardian,  the  acquiescence  of  the 
court  is  equivalent  to  the  appointment  of 
such  person  as  guardian  ad  litem."  In  Dur- 
rett  v.  Davis,  24  Grat.  302,  an  answer  for 
an  Infant  was  filed  by  his  guardian,  purport- 
ing to  be  by  his  guardian  ad  litem;  but 
the  opinions,  statements,  and  responses  as 
those  of  the  guardian  were  given.  It  was 
held  to  have  the  same  effect  as  if  filed  by 
the  guardian  in  proper  person.  The  court 
thought  it  sufficient  though  filed  by  the 
guardian.  In  Beverley  v.  Miller,  6  Munf. 
90,  it  was  held  that  in  a  suit  against  an  in- 
fant, if  It  was  defended  by  his  regular 
guardian,  and  his  answer  was  received  on 
his  behalf  by  the  court,  the  infant  was  bound 


as  if  the  guardian  had  been  appointed  a 
guardian  ad  litem.  I  suggest  that  it  was  the 
duty  of  the  court  to  protect  the  interest  of 
the  infant,  and  it  would  commit  no  error  In 
allowing  the  guardian  to  come  to  Its  aid  by 
presenting  matter  of  defense  to  enable  the 
court  to  preserve  the  rights  of  children. 
By  receiving  this  petition  and  acting  on  It 
the  court  in  effect  appointed  the  guardian  as 
guardian  ad  litem.  But  this  is  Immaterial. 
Suppose  Morgan  had  not  filed  his  petition. 
The  commissioner  was  directed  to  ascer- 
tain and  report,  and  no  one  can  say  that 
when  Morgan  produced  a  witness  he  could 
not  be  heard  by  the  commissioner.  He  made 
no  defense  but  this.  What  If  there  were 
two  guardians  ad  litem?  We  must  not  yield 
to  technicality,  but. look  to  substance  and 
further  the  ends  of  justice. 

[2]  One  exception  to  the  commissioner's 
report  was  "because  the  report  was  not  made 
up  within  10  days  before  the  18th  day  of 
May,  1909." .  Under  this  exception  complaint 
is  made  that  the  report  was  made,  not  with-' 
in  10  days  before  its  completion,  but  that  It 
did  not  remain  in  the  commissioner's  office 
10  days  for  examination.  The  report  was 
completed  May  6th.  On  the  19th  the  com- 
missioner certifies  that  "the  foregoing  re- 
port was  retained  by  me  after  completion, 
previous  to  filing  the  same,  10  days  for  ex- 
amination; that  notice  was  given  of  comple- 
tion of  the  same,  as  required  by  law."  So  it 
seems  that  It  was  retained  the  10  days  in 
the  commissioner's  office  after  completion. 
No  evidence  shows  It  was  not  so  retained. 

[31  An  affidavit  of  the  plaintiff's  attorney 
was  filed  stating  that  no  notice  was  given 
him  of  the  completion  of  said  report  until 
May  18,  1909.  We  have  thus  the  commis- 
sioner's certificate  that  notice  was  given. 
The  statute  does  say  that  notice  of  comple- 
tion of  the  report  shall  be  given  the  attor- 
neys; but  I  do  not  think  that  It  requires 
10  days*  notice  before  filing.  If  the  party 
has  notice  before  the  hearing,  he  knows  of 
the  report  But  in  answer  to  this  point  we 
say  that  the  object  of  such  notice  is  to  let 
the  attorney  know  of  the  completion  of  the 
report,  and  that  in  this  case  the  attorney 
filed  exceptions  on  May  20th.  Thus  he  had 
the  benefit  of  notice  and  actually  made  ex- 
ceptions. If  the  time  was  too  short,  all  he 
had  to  do  was  to  ask  the  court  further 
time  to  make  exceptions,  when  it  was  pro- 
posed to  hear  the  case.  It  does  not  appear 
that  such  application  was  made.  The  case 
was  not  heard  till  May  26th.  No  complaint 
of  shortness  of  notice  was  made. 

Complaint  is  made  in  this  court  that, 
when  Clark  was  examined  before  the  com- 
missioner at  the  close  of  his  deposition,  it 
is  stated  that  the  "further  taking  of  these 
depositions  Is  continued  to  a  future  date 
to  be  agreed  upon."  The  affidavit  of  said 
attorney  says  that  Clark  had  been  ever  since 
waiting  to  be  examined,  but  that  no  notifi- 
cation of  his  further  examination  was  given 
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him,  and  that  the  .report  was  wrongly  filed 
without  such  notification.  This  should  have 
been  brought  to  the  attention  of  the  court, 
if  Clark  had  any  further  evidence  to  be 
presented  to  the  commissioner.  No  exception 
was  indorsed  on  the  report  for  that  cause, 
no  continuance  asked,  no  affidavit  from 
Clark  that  he  had  any  further  evidence. 
Notice  that  it  Is  not  stated  or  claimed  that 
notice  was  to  be  given  to  Clark  by  the  de- 
fendants. The  depositions  were  continued 
until  the  time  to  be  agreed  on.  If  Clark 
had  other  evidence,  it  was  his  duty  to  noti- 
fy the  other  party,  or  at  least  to  appear 
again  before  the  commissioner.  He  had 
given  his  deposition  on  the  2d  of  April.  He 
had  plenty  of  time  to  go  again  before  the 
commissioner.  But  in  addition  an  affidavit 
of  the  attorney  for  the  defense  states  that 
the  defense  did  not  ask  for  Clark  to  be  held 
for  further  cross-examination  until  he  could 
consult  the  grandfather  of  the  children,  nor 
did  any  other  person  do  so  for  Morgan,  or 
(  make  any  request,  and  that  there  was  no  un- 
derstanding that  Clark  was  to  be  notified  to 
appear  for  such  examination,  and  that  no 
agreement  of  any  kind  was  made  to  this  ef- 
fect; that  the  taking  of  depositions  at  that 
time  was  held  open  only  for  the  purpose  to 
let'  Clark  get  witnesses  to  prove  his  claims 
against  the  estate;  and  that  there  was  no 
understanding  or  agreement  to  continue  the 
depositions  except  to  permit  Clark  to  get  in 
his  evidence.  Now,  if  in  fact  the  case  was 
continued  to  let  the  defense  further  cross- 
examine  Clark,  and  the  defense  could  waive 
that,  and  Clark  could  not  complain  of  it,  and 
if  the  postponement  was  to  let  Clark  pro- 
duce further  evidence,  it  was  his  duty  to  do 
so  without  notice  and  not  wait  more  than 
one  month  without  doing  so,  though  he  knew 
the  matter  was  pending  before  the  commis- 
sioner open  for  his  appearance.  Further- 
more, the  commissioner,  after  due  notice, 
took  up  the  case  on  January  18,  1908. 
The  proceeding  before  the  commissioner 
went  on  for  four  months  before  completion. 
And  Clark  actually  appeared  and  gave  a 
deposition  more  than  a  month  before  the 
completion  of  the  report.  How  can  he  say 
that  he  was  denied  opportunity  to  present 
his  evidence?  What  proof  had  he  of  his 
claim  against  the  estate  does  not  appear. 

[4]  Clark  excepted  to  the  commissioner's 
report  because  it  charged  him  with  having 
received  as  administrator  personal  estate 
amounting  to  $1,000  in  the  face  of  proof  that 
he  received  only  $300.  Clark  in  his  bill  ad- 
mits that  there  came  to  his  hands  to  be  ad- 
'  ministered  property  of  the  value  of  "about 
$1,000."  "In  favor  of  the  defendant  the  ad- 
missions of  the  bill  are  always  taken  to  be 
true."  1  Barton's  Chy.  Prac.  421.  "An  ad- 
mission made  during  the  course  of  judicial 
proceedings,  whether  it  be  direct  or  by  in- 
ference from  the  position  taken,  the  relief 
sought,  or  defense  set  up,  will  stop  the  one 
who  makes  it  from  subsequently  asserting 


any  claim  Inconsistent  therewith."  4  Am. 
&  Bug.  Dec.  in  Equity,  304.  This  is  a  judi- 
cial admission,  which,  unlike  others,  is  con- 
clusive. 1  Ency.  of  Evidence,  613.  But  who 
should  know  better  than  Clark?  He  had 
everything  in  his  hands.  If  Injustice  is  done 
him,  who  is  to  blame?  He  had  no  legal  ap- 
praisement made,  furnished  no  inventory  or 
account  of  the  property.  He  now  says  that 
this  admission  is  mistaken,  but  does  not 
prove  it  He  furnished  no  specification  to 
the  commissioner.  He  files  a  list  of  the  prop- 
erty, specifying  three  cows,  a  note  on  Sim- 
mons, and  household  goods,  each  a  lump  sum, 
total  $300.  This  Is  no  inventory.  It  is  sign- 
ed and  sworn  by  three  men;  but  it  is  not 
pretended  that  they  were  lawful  apprais- 
ers acting  under  any  authority.  They  do  not 
so  sign.  And  the  oral  evidence  shows  that 
this  list  is  false,  as  that  evidence  proves 
other  personal  property  to  about  $700,  and 
shows  more  of  value  not  specified. 

Error  is  assigned  for  the  refusal  of  the 
commissioner  to  allow  the  payment  of  a 
note  of  $281  given  by  Clark  and  wife  to 
Shanahan.  Clark  said,  "We  owed  that 
debt,"  meaning  himself  and  wife.  Shanahan, 
the  creditor,  swears  that  Clark  was  princi- 
pal, his  wife  surety. 

As  to  the  rejection  of  the  Sigafoose  debt 
of  $114.68:  It  was  proven  to  be  the  debt  of 
the  husband. 

It  is  proper  to  add  as  to  this  commission- 
er's report  that  there  was  full  hearing  on 
evidence,  and  great  force  is  attributed  to  it 
in  an  appellate  court,  and  it  stands  unless 
clearly  wrong.  We  think  this  report  one 
clearly  right.  Stewart  v.  Stewart,  40  W.  Va. 
65,  20  S.  E.  862. 

Complaint  is  made  by  counsel  that  Morgan 
was  allowed  to  defend,  and  that  the  money 
of  his  wards  was  decreed  to  be  paid  him  as 
guardian.  This  is  not  assigned  as  error,  and 
I  need  not  discuss  it  But  it  is  said  that 
Clark,  the  father,  was,  as  natural  guardian, 
the  real  guardian.  A  prompt  answer  Is  that 
the  Code  gives  the  guardian  appointed  by 
court  or  will  the  custody  of  his  estate,  the 
natural  guardian,  father  or  mother,  custody 
of  the  person  of  the  ward.  Code  1906,  c.  82, 
§  7.  We  need  not  cite  other  law  to  show  that 
a  natural  guardian  has  no  right  to  hold  the 
infant's  property.  McDodrill  v.  Pardee  L*. 
Co.,  40  W.  Va.  064,  21  S.  B.  878.  The  coun- 
sel says  Morgan  is  no  guardian,  as  Clark 
had  the  preference  of  appointment  The 
statute  gives  him  no  preference,  and  there 
is  the  record  of  Morgan's  appointment  by  a 
county  court  So  it  was  proper  to  decree  to 
Morgan  his  wards'  money  as  guardian. 

It  is  complained  in  brief  of  counsel,  but 
not  assigned  as  error,  that  the  shares  of  the 
other  infants  was  put  into  the  hands  of  the 
receiver.  Now,  this  case  was.  one  winding 
up  and  closing  the  estate.  Had  these  three 
children  had  a  guardian,  it  would  have  been 
proper  to  decree  their  shares  to  him.    Should 
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It  have  been  left  In  the  hands  of  Clark  as 
administrator?  Not  in  view  of  the  facta 
clearly  shown  In  the  record.  He  sought  to 
sell  his  children's  land  for  numerous  fictitious 
debts  rejected  by  the  commissioner.  He 
owed  Shanahan  $281,  and  induced  his  wife 
to  make  to  Shanahan  three  notes,  one  for 
that  debt,  two  other  utterly  fictitious,  those 
two  calling  for  $1,200.  Not  a  cent's  consider- 
ation, as  Clark  admitted  under  oath  to  the 
extent  of  $1,213.  He  finally  disclaimed  any 
right  under  them  before  the  commissioner 
in  this  case.  A  deed  of  trust  given  by  him 
and  his  wife  for  $1,500  for  those  notes,  to 
cover  up  his  property,  it  seems,  from  credi- 
tors. Shanahan,  though  somehow  a  party  to 
this  transaction,  relented,  and  refused  to 
claim  these  two  false  notes,  and  gave  them 
up  to  Clark  with  the  injunction  to  destroy 
them.  But  later,  in  ex  parte  settlement  not 
before  us,  Clark  claimed  those  notes  against 
the  estate.  I  see  no  error  in  putting  this 
money  in  the  hands  of  the  receiver,  as  the 
decree  closed  the  estate,  even  if  bad  conduct 
and  fictitious  claims  by  Clark  were  not 
shown,  as  the  court  ought  to  exercise  its  dis- 
cretion in  selecting  a  mode  of  conserving  the 
property  of  the  infants.  But  surely  it  is  not 
error  when  we  see  those  bad  features  render* 
ing  Clark  an  unfit  trustee. 

What  right  had  he,  in  a  legal  point  of 
view,  to  retain  the  money?  The  court's  dis- 
position of  the  money  cannot  hurt  him. 

I  have  said  too  much  about  a  plain  case; 
but  counsel  has  demanded  that  we  go  over 
the  points. 

Decree  affirmed. 
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WHITTBN  v.  WHITTBN  et  al.       . 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1912.) 

(SyUabut  oy  the  Court.) 

Tbusts   tf  88*)   —  Resulting  Trust— PRE- 
SUMPTIONS. 

Money  of  a  wife,  invested  in  land  in  the  hus- 
band's name,  is  presumptively  a  gift,  and,  in  the 
absence  of  facts  and  circumstances  rebutting  the 
presumption,  such  as  violation  of  a  prior  or 
contemporaneous  agreement  to  take  the  title  in 
the  wife's  name,  ignorance  of  its  having  been 
taken  in  the  husband's  name,  subsequent  ex- 
penditure of  the  wife's  money  in  improvements 
thereon,  an  effort  on  her  part  to  obtain  the  title 
after  discovery  of  its  condition,  control  of  the 
property  as  her  own  against  the  husband,  or 
the  like,  there  is  no  resulting  trust  in  her  favor. 
{Ed.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  §  128;   Dec  Dig.  §  80.*] 

Appeal  from  Circuit  Court,  Monroe  County. 

Bill  in  equity  by  L.  A.  Wbitten  against 
Thomas  G.  Whitten  and  others.  From  a  de- 
cree for  defendants,  plaintiff  appeals.  Re- 
versed, cross-petition  dismissed,  and  cause 
remanded. 

J.  H.  Crosier  and  R.  L.  Clark,  for  appel- 
lant.   Rowan  &  Meadows,  for  appellees  Stull. 


POFFENBARGER,  J.  Suffldeacy  of  tbe 
evidence  to  establish  a  resulting  trust  In  fa- 
vor of  tbe  devisees  of  a  deceased  widow 
against  tbe  heirs  of  the  deceased  husband  1» 
challenged  by  this  appeal  from  a  decree  in  a 
partition  suit  in  favor  of  the  former. 

At  the  time  of  his  death,  in  1890,  John  G. 
Whitten  held  the  legal  title  to  a  tract  of 
land,  containing  57  acres,  on  which  he  re- 
sided, and  a  small  adjacent  tract  In  1882, 
a  commissioner  of  the  circuit  court  of  Mon- 
roe county  conveyed  to  him  and  Thos.  G. 
Whitten,  his  brother,  as  assignees  of  H.  M. 
Lockridge,  a  purchaser  at  a  judicial  sale,  a 
tract  of  159  acres  and  32  poles,  out  of  which 
the  latter,  under  a  voluntary  partition,  con* 
veyed  to  the  former  the  57-acre  tract  In 
1886,  the  other  small  tract  was  conveyed  to 
John  G.  He  died  in  1890,  leaving  his  wife, 
Sally  A.,  surviving,  who  resided  on  the  57- 
acre  tract  until  her  death,  in  1907,  leaving  a 
will,  bequeathing  and  devising  all  of  her 
property,  "both  personal  and  real/'  to  Geo. 
Stull  and  Cora  M.  Stall,  his  wife,  subject  to 
the  payment  of  her  debts.  This  suit  was 
brought  by  a  collateral  heir  of  John  G.  Whit- 
ten, his  brother,  L.  A.  Whitten,  against  nu- 
merous other  heirs,  for  partition  of  the  land, 
and  the  Stalls  were  made  parties  to  it  on 
their  petition,  claiming  title  to  all  of  it  by 
virtue  of  the  will,  upon  the  theory  of  equi- 
table tittle  in  the  testatrix  by  reason  of  alleg- 
ed payment  of  all  the  purchase  money  out  of 
money  belonging  to  her,  and  the  court  up- 
held and  enforced  their  claim  as  to  the  57 
acres  by  the  decree  appealed  from. 

Three  witnesses  swear  the  deceased  hus- 
band had  admitted  payment  for  the  land 
with  his  wife's ,  money,  and  her  title  to  it 
and  his  duty  to  convey  it  to  her.  Two  of 
them  say  1250  of  the  purchase  money  came 
from  her  father's  estate,  one  of  whom  fur<» 
ther  says  he  was  present  when  Shannon  Bak* 
er,  her  brother,  paid  It  either  to  John  G* 
Whitten  or  Lockridge.  Another  says  he  mar> 
ried  into  the  family,  and  knows  the  purchase 
money  came  from  her  fathers  estate,  but  de- 
tails no  dates,  amounts,  or  circumstances. 
Two  of  them  mention  an  additional  sum  of 
$35,  put  in  on  the  original  transaction  with 
the  $250,  which  she  had  saved  from  the  pro- 
ceeds of  sales  of  farm  products.  By  way  of 
rebuttal,  two  witnesses  say  John  Baker,  the 
wife's  father,  died  only  10  years  before  the 
date  of  their  testimony,  15  years  or.  more 
after  the  date  of  the  first  purchase.  Ffrur 
witnesses  testify  to  the  wife's  admissions  of 
title  in  the  husband's  heirs,  and  her  inabili- 
ty to  sell  or  dispose  of  the  land,  or  obtain 
more  than  the  use  of  it  during  her  life,  but 
not  to  any  denial  of  payment  of  purchase 
money  out  of  her  funds,  or  admission  of  pay- 
ment otherwise.  As  to  the  total  amount  of 
purchase  money,  there  is  no  evidence;  but 
the  petition,  treated  as  a  cross-bill,  contains 
an  undented  allegation  that  it  was  $400, 
which,  under  the  rule,  is  taken  as  true. 
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Falling  to  observe  the  effect  of  the  relation 
of  husband  and  wife  upon  the  transaction, 
relied  upon  as  haying  rested  equitable  title 
in  Mrs.  Whitten,  the  decree  seems  to  treat  it 
as  one  between  strangers,  in  which  proof  of 
payment  of  money  alone  establishes  a  result- 
ing trust  in  favor  of  him  who  paid  the  mon- 
ey; the  legal  title  having  been  conveyed  to 
another.  The  marital  relation  of  the  parties 
introduces  an  exception,  not  always  mention- 
ed, however,  in  dealing  with  cases  in  which 
it  is  a  factor.  The  rule  as  stated  in  Skaggs 
v.  Mann,  46  W.  Va.  209,  33  S.  B.  110,  is 
somewhat  broader  than  the  authority  cited 
for  It  (Berry  v.  Wiedman,  40  W.  Va.  36,  20  S. 
E.  817,  62  Am.  St  Rep.  866),  which,  though 
placing  the  burden  upon  the  husband  to 
prove  the  money  invested  was  a  gift,  says 
the  fact  is  "prima  facie  established  by  proof 
of  her  knowledge  and  consent"  This  quali- 
fication is  unnoticed  in  the  quotation  of  the 
rule  in  Skaggs  v.  Mann.  Cresap  v.  Cresap,  54 
W.  Va.  581,  46  S.  E.  582,  observes  it  Deck 
v.  Tabler,  41  W.  Va.  332,  23  S.  E.  721,  56  Am. 
St  Rep.  837,  McClintock  v.  Loisseau,  31  W. 
Va.  865,  8  S.  E.  612,  2  L.  R.  A.  816,  and 
Lockhard  v.  Beckley,  10  W.  Va.  87,  go  fur- 
ther, declaring  a  presumption  of  gift  without 
proof  of  knowledge  and  consent  on  the  part 
of  the  wife  whose  money  has  been  so  invest- 
ed in  the  name  of  the  husband,  which  must 
be  rebutted  by  proof  of  her  Ignorance  of  the 
fact,  or  her  objection  to  the  form  of  the  con- 
veyance, or  some  other  fact  inconsistent  with 
the  presumption. 

This  subject  is  more  thoroughly  considered 
in  McGihnis  v.  Curry,  13  W.  Va.  29,  than  in 
any  other  of  our  decisions.  There  the  deed 
was  taken  in  the  husband's  name  with  the 
approbation  of  the  wife,  but  Judge  Green 
clearly  expresses  the  opinion  that  the  result 
ought  to  have  been  the  same  in  the  absence 
of  proof  of  that  fact  In  other  words,  he 
thought  the  burden  was  upon  the  wife  to 
negative  the  presumption  of  a  gift  We  read: 
"It  Is  equally  well  settled  that  such  a  re- 
sulting trust  will  not  arise,  where  the  party 
who  advanced  the  purchase  money  bears 
certain  close  relations  to  the  party  in  whose 
name  the  deed  is  taken.  If  a  father  ad- 
vances the  purchase  money,  for  instance,  and 
the  deed  is  taken  in  the  name  of  a  wife  or 
child.  Shaw  et  al.  v.  Read,  47  Pa.  96.  So, 
too,  if  a  grandparent  advances  the  purchase 
money,  and  the  deed  be  taken  in  the  name 
of  a  grandchild,  even  though  the  father  be 
not  dead,  the  presumption  would  be  that  it 
was  intended  as  a  gift,  and  no  remitting 
trust  would  arise.  This  Is  a  legitimate  in- 
ference from  the  English  cases.  See  Ebrun 
v.  Duncer,  2  Oh.  Ca.  26;  Lloyd  v.  Read,  1 
Wms.  607;  Kilpln  v.  Kllpin,  Moo.  &  R.  520. 
In  these  and  other  instances,  in  which  the 
law  presumes  that  the  person  advancing 
the  money  intended  it  as  a  gift  to  the 
person  in  whose  name  the  deed  is  made, 
this  presumption  is  one  of  fact  and  not  of 
law,  and  may  be  rebutted  by  evidence  or 


circumstances.  The  presumption,  that  the 
advancement  of  the  purchase  money  was  in- 
tended as  a  gift,  is  not  confined  to  the  case 
where  the  person  making  the  advancement 
was  under  legal  obligations  to  support  the 
other  party.  A  grandparent  is  under  no  such 
obligation  to  support  a  grandchild,  especially 
when  Its  father  is  living;  and  yet  the  more 
recent  English  cases,  above  cited,  assume 
that  a  gift  would  be  presumed  in  such  a  case, 
where  a  deed  is  taken  in  the  name  of  the 
grandchild,  and  the  purchase  money  advanc- 
ed by  the  grandparent" 

The  following  from  Schouler's  Dom.  ReL 
{119,  agrees  with  this  view:  "So,  too,  land 
or  other  property  bought  by  the  husband 
with  his  wife's  money,  but  In  his  own  name, 
and  without  any  agreement  that  the  purchase 
shall  be  to  her  separate  use,  or  the  title  tak- 
en in  her  name,  will  not,  as  a  rule,  as  pre- 
sumptions have  ruled  hitherto,  be  treated  as 
her  separate  property."  Wells'  Separate 
Property  of  Married  Women,  {  212,  conforms, 
saying:  "Something  depends  on  the  form  of 
the  conveyance,  and  more  still  probably  on 
the  intent  of  the  transaction.  Where  her 
money  pays  for  the  land,  and  the  deed  is 
taken  in  the  name  of  the  husband  and  wife 
jointly,  and  their  heirs  and  assigns,  and 
there  is  no  evidence  of  an  intention  on  her 
part  to  create  a  trust,  the  legal  Inference  is 
that  she  thereby  conferred  an  interest  on 
her  husband,  such  as  the  deed  expresses; 
and  no  trust  by  operation  of  law  will  arise 
for  herself  or  her  heirs."  So  does  Bishop's 
Law  of  Married  Women,  |118,  quoting  the 
following  with  approval:  'The  authorities  " 
simply  show  that  the  same  facts  which  would 
raise  a  resulting  trust  as  between  strangers 
do'  not  necessarily  do  so  as  between  parent 
and  child,  or  husband  and  wife;  the  pre* 
sumption  In  such  cases  being,  until  rebutted, 
that  an  advancement  or  provision  was  in- 
tended, but  this  presumption  being  liable  to 
rebuttal.  There  is,  therefore,  no  uniform 
and  unbending  rule.  The  question  resolves 
Itself  into  one  of  intent;  and  each  case,  sub- 
ject to  those  general  prima  facie  presump- 
tions, must  depend  upon  its  individual  facts." 

However  the  rule  may  have  been  stated 
from  time  to  time,  the  fact  is  that,  in  every 
case  in  which  this  court  has  upheld  and 
enforced  a  claim  to  a  resulting  trust  in  fa- 
vor of  a  wife  as  against  the  heirs  of  her 
husband,  she  has  clearly  rebutted  the  pre- 
sumption of  a  gift  In  Skaggs  v.  Mann  a 
prior  or  contemporaneous  agreement  to  take 
the  deed  in  the  wife's  name  and  her  igno- 
rance of  the  breach  of  that  agreement  were 
shown.  In  Berry  v.  Wiedman  the  chief  value 
of  the  property  was  In  the  improvements 
made  by  the  wife,  at  her  own  cost,  subse- 
quent to  the  purchase  of  the  land.  Her  uni- 
form claim  of  ownership  and  recognized  con- 
trol of  the  property,  during  her  husband's 
life,  were  also  shown.  In  Cresap  v.  Cresap 
the  allegations  treated  as  sufficient  on  de- 
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murrer  were  substantially  that  the  property 
had  been  conveyed  to  the  husband  without 
the  knowledge  or  consent  of  the  wife,  and 
that,  on  discovery  of  the  fact,  she  had  re- 
peatedly demanded  a  conveyance  to  her, 
which  was  promised,  but  never  executed. 
An  equally  strong  case  on  the  facts  was 
shown  in  Standard  Mercantile  Co.  v.  Ellis, 
48  W.  Va.  309,  37  S.  B.  593.  We  quote: 
"The  proof  appears  to  plainly  establish  that 
the  property  was  paid  for  with  the  wife's 
money,  and  was  to  be  deeded  to  her,  but 
that  the  title  bond,  without  her  knowledge  or 
consent,  and  apparently  without  his  knowl- 
edge, was  taken  in  his  name.  When  she  dis- 
covered this  she  sent  the  title  bond  by  her 
son  to  have  a  deed  for  the  property  made  to 
herself."  This  conduct  of  the  wife  clearly 
negatived  the  presumption. 

The  presumption  of  a  gift  under  such  cir- 
cumstances accords  with  general  legal  prin- 
ciples. Ordinarily  services  rendered  by  one 
of  two  persons,  standing  in  close  relation- 
ship by  blood  or  marriage  to  the  other,  is 
in  law  gratuitous,  unless  an  express  agree- 
ment to  compensate,  or  facts  from  which  It 
arises  by  Inference,  is  shown.  In  the  ab- 
sence of  a  contrary  agreement,  express  or 
shown  by  circumstances  Importing  it,  prop- 
erty passing  from  one  of  such  persons  to  the 
other  is  ordinarily  deemed  a  gift  Money 
of  the  husband  invested  in  the  name  of  the 
wife  is  always  prima  facie  a  gift.  Why 
should  not  the  money  of  a  wife  invested  in 
the  name  of  the  husband  be  so  regarded? 
By  the  weight  of  authority,  here  as  else- 
where, It  is,  as  we  have  shown. 

Proof  of  Mrs.  Whitten's  ignorance  ot  the 
character  of  the  conveyance  and  of  violation 
of  any  prior  or  contemporaneous  agreement 
is  wholly  lacking.  She  furnished  only  a 
part  of  the  money.  Knowing  the  title  was 
In  her  husband's  name  before  his  death,  she 
made  no  demand  for  it  and  died  leaving  it 
in  his  heirs,  and  her  will  makes  no  specific 
reference  to  it  Moreover,  she  died  believing 
she  had  no  title  to  it  There  is  no  proof  of 
any  improvements  of  the  property  at  her 
expense.  So  the  facts  and  circumstances, 
considered  as  a  whole,  confirm  rather  than 
repel  the  natural  presumption  of  a  gift 

Record  title  In  the  heirs  ought  to  be  over- 
come by  clear  and  explicit  evidence,  if  at 
all.  Prima  facie,  they  are  the  owners  of  the 
property.  Ordinarily  written  evidence  of 
title  to  land  is  required.  Title  resting  on 
oral  evidence  is  recognized  in  a  few  instanc- 
es, but  in  all  such  cases  clear  and  full  proof 
is  required.  Smith  v.  Turley,  32  W.  Va.  14, 
D  S.  E.  46.  In  neither  character  nor  quantity 
-does  the  evidence  here  measure  up  to  this 
requirement 

Our  conclusion  is  to  reverse  the  decree, 
•dismiss  the  petition  of  George  Stull  and 
Cora  M.  Stull,  treated  as  a  cross-bill,  and 
remand  the  cause  for  further  proceedings. 


(70  W.  Va.  417) 

OARR  t.  SUTTOtf  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1912.) 

(Syllabi  hp  tU  Court.) 

1.  Indemnity  ({  4*)— To  Bail— VALiDiTr. 

A  bond  to  indemnify  bail  on  a  criminal 
recognizance  is  not  void  as  against  public  policy* 
[Ed.  Note.— For  other  cases,  see  Indemnity, 
Dec.  Dig.  {  4.*] 

2.  Bail  (§  80*)  —  Criminal  Pbosecutions— 
Rights  or  Sureties. 

Where  the  obligation  of  bail  Is  assumed 
the  surety  becomes  in  law  the  jailer  of  his 
principal,  the  custody  of  him  being  but  a  con- 
tinuance of  the  original  imprisonment,  the  sure- 
ty being  subrogated  to  all  the  rights  and  means 
which  the  state  possesses  to  make  his  control 
effective. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent. 
Dig.  |{  328-334 ;   Dec.  Dig.  |  80.*] 

3.  Bail  (|  80*)  —  Criminal  Prosecutions- 
Arrest  of  Principal. 

Even  without  bail  piece,  which  he  may  have 
by  statute,  the  bail  may  exercise  his  right  at 
common  law  to  arrest  his  principal  at  any  time 
for  the  purpose  of  surrendering  him,  as  an  in- 
cident to  his  engagement. 

[EM.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  {ft  328-334;   Dec.  Dig.  ft  80.*] 

4.  Principal  and  Surety  (§  120*)— To  Sure- 
ty— Release  of  Indemnitor. 

Where  bail  In  disregard  of  his  duty,  and 
when  required  by  a  surety  on  a  bond  of  in- 
demnity taken  by  him,  negligently  fails. to  ar- 
rest and  deliver  his  principal  into  custody  and 
negligently  allows  him  to  escape  and  be  and 
remain  a  fugitive  from  justice,  such  surety  will 
be  discharged,  and  may  on  that  ground  defend 
any  action  on  his  bond  by  the  bail  against  him. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.Dig.  |{  329-351 ;  DecDig.  1 126.*] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty. 

Bill  in  equity  by  William  H.  Carr  against 
James  B.  Sutton  and  others.  From  a  de- 
cree for  plaintiff,  defendants  Myers  appeal. 
Reversed  and  dismissed. 

Davis  &  Davis  and  B.  B.  Templeman,  for 
appellants.    Edward  G.  Smith,  for  appellee. 

MILLER,  J.  The  decree  of  October  '2d, 
1009,  appealed  from,  among  other  things, 
adjudged  the  defendant  Sutton  Indebted  to 
the  State  of  West  Virginia  upon  his  ball 
bond,  on  which  plaintiff  Carr  was  surety,  in 
the  sum  of  $2,619.85,  with  interest  and  costs; 
and  that  the  defendant,  Rezin  C.  Davis,  and 
the  appellants,  Jesse  Meade  Myers,  and  Har- 
vey G.  Myers,  who  with  said  James  E.  Sut- 
ton, as  principal,  and  Alverta  M.  Sutton, 
not  served  with  process,  signed  as  sureties 
the  bond  to  Carr,  sued  on,  to  indemnify  him 
as  bail  for  Sutton,  should  pay  to  the  State 
of  West  Virginia,  said  debt  and  costs  In  ex- 
oneration of  Carr. 

From  said  decree  appellants,  Jesse  Meade 
Myers  and  Harvey  G.  Myers,  have  appealed. 

In  their  answers  to  the  bill,  among  other 
defenses  Interposed  and  relied  on  here  are 
these:    First,  that  said  bond  of  indemnity 
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given  to  Carr,  is  void  as  against  public  pol- 
icy; Second,  that  it  is  void,  because  the 
name  of  R.  C.  Davis,  who  signed  the  orig- 
inal bpnd,  referred  to  as  the  burned  bond, 
was  forged  to  the  duplicate  bond,  taken  and 
delivered  to  Carr,  and  appellants  thereby 
discharged;  Third,  that  plaintiff,  Carr, 
though  notified  and  required  by  his  indem- 
nitors, before  and  after  the  indictment,  to 
do  so,  had  negligently,  willfully  and  wrong- 
fully failed,  in  discharge  of  his  recognizance 
of  bail,  to  arrest  Sutton  and  deliver  him  in- 
to the  custody  of  the  law,  but  on  the  con- 
trary had  allowed  him  to  escape  and  be  and 
remain  a  fugitive  from  justice.  Wherefore 
and  by  reason  whereof  appellants  had  been 
thereby  discharged  as  sureties  from  any  and 
all  liability  to  Carr.  And  they  prayed  for 
.relief  accordingly. 

[1]  As  to  the  first  point.  The  bond  of 
indemnity  here  involved  is  the  identical  bond 
we  had  before  us,  in  Carr  v.  Davis,  64  W. 
Va.  522,  63  S.  E.  326,  16  L.  R.  A.  (N.  S.)  58, 
16  Ann.  Gas.  1031.  The  point  was  made  in 
that  case  that  the  bond  was  void  on  princi- 
ples of  public  policy,  and  ought  not  to  be 
enforced,  for.  the  relief  of  the  bail.  The 
proposition  was  there  denied.  That  decision 
having  been  by  a  divided  court,  we  are 
strongly  urged  by  counsel  in  this  case  to  re- 
consider it,  but  the  court  standing  as  it  did 
then  is  not  disposed  to  do  so,  and  is  of  opin- 
ion to  overrule  the  point. 

We  are  likewise  of  opinion  to  overrule  the 
point,  that  the  name  Rezin  Davis  on  the 
duplicate  bond  is  a  forgery.  Davis  was  ad- 
judged in  the  former  case  and  has  been  in 
this  to  be  liable  on  the  bond;  he  has  not  ap- 
pealed, and  appellants  have  in  no  way  been 
prejudiced.  Moreover,  on  conflicting  evi- 
dence the  court  below  ruled  against  appel- 
lants on  the  question  of  fact  Certified  cop- 
ies of  two  decrees  in  other  suits  against  Da- 
vis, lodged  here,  though  not  a  part  of  the 
record,  show  that  real  estate  of  Davis  has 
been  sold  to  satisfy  his  liability  to  Carr. 
Of  course  we  could  not  look  to  those  decrees 
if  the  fact  was  material,  but  we  do  not  re- 
gard It  so. 

The  last  point,  that  appellants  have  been 
discharged  by  the  wrongful  and  willful  neg- 
ligence of  Carr,  presents  a  serious  question. 
It  will  prove  enlightening  to  first  inquire 
what  are  the  rights,  duties  and  obligations 
of  the  bail,  with  respect  to  the  person  of 
him  who,  standing  charged  with  crime,  is 
committed  to  him  as  bail.  By  statute,  sec- 
tion 7,  chapter  156,  Code  1906,  if  the  accused 
be  let  to  bail,  the  recognizance  shall  be  for 
his  appearance  before  the  court,  having  re- 
cognizance of  the  case.  The  condition  of  the 
recognizance,  signed  by  Sutton  and  Carr, 
involved  here,  was  conditioned  that  Sutton 
should  appear  on  the  first  day  of  the  next 
term  of  the  circuit  court  of  Harrison  County, 
to  answer  any  Indictment  that  might  be  pre- 
ferred against  him  for  the  offense  charged, 


and  not  to  depart  thence  without  leave  of 
the  court.  The  record  shows  that  the  next 
term  of  that  court  began  on  the  11th  day  of 
December,  1006,  and  that  an  indictment  was 
returned  against  Sutton,  by  the  grand  jury, 
December  13,  the  third  day  of  the  term. 
The  recognizance  of  Carr,  therefore,  bound 
him  to  have  Sutton  before  the  court  on  the 
first  day  of  the  term,  and  to  not  allow  him 
to  depart  therefrom  without  leave  of  the 
court,  a  very  high  obligation  imposed  by 
law,  which  he  voluntarily  assumed,  on  be- 
coming bail,  and  to  which  he  could  not  be 
negligent  or  Indifferent 

[2]  But  while  the  obligation  of  Carr  thus 
assumed  was  great,  his  power  over  Sutton, 
given  by  section  8,  chapter  156,  Code  1006, 
as  well  as  by  the  common  law,  was  also 
great  By  said  section  8  he  was  entitled  at 
any  time  on  application  to  the  clerk  to  a 
bail  piece,  authorizing  him  or  his  agent,  at 
any  time,  and  at  any  place,  within  or  with- 
out the  state,  and  without  further  process, 
to  arrest  Sutton  so  delivered  to  bail  and 
commit  him  to  jail.  3  Am.  &  Eng.  Ency. 
Law,  708,  and  cases  cited  from  numerous 
states. 

Moreover,  the  law  is,  that  when  the  obli- 
gation of  ball  is  assumed  the  surety  becomes 
in  law  the  jailer  of  his  principal,  and  his 
custody  of  him  is  but  a  continuance  of  the 
original  imprisonment  and  though  he  can- 
not actually  confine  him  he  is  subrogated  to 
all  the  other  rights  and  means  which  the 
State  possesses,  to  make  his  control  of  him 
effective.  8  Am.  &  Eng.  Ency.  Law,  708,  citing 
Reese  ▼.  United  States,  9  Wall.  13, 19  L.  Ed. 
541;  United  States  v.  Ryder,  110  U.  S.  729, 
4  Sup.  Ct  196,  28  L.  Ed.  808 ;  State  v.  Lin- 
gerfelt  109  N.  a  775, 14  S.  E.  75,  14  L.  R.  A. 
605.  See  also  5  Cyc.  126.  [3]  The  statute 
giving  the  surety  right  to  bail  piece  is  but 
cumulative  of  his  common-law  remedy,  for 
without  process  he  has  the  right  to  arrest 
his  principal  for  the  purpose  of  surrendering 
him  as  an  incident  to  his  engagement  8  Am, 
&  Eng.  Ency.  Law,  supra,  citing  note  3;  Tay- 
lor v.  Tain  tor,  16  Wall.  371,  21  L.  Ed.  287; 
State  v.  Cunningham,  10  La.  Ann.  393;  State 
v.  Relss,  12  La.  Ann.  166;  State  v.  Llnger- 
felt  supra ;  Com.  v.  Brickett,  8  Pick.  (Mass.) 
188;  Nlcolls  v.  Ingersoll,  7  Johns.  (N.  T.)  145. 

In  letting  a  prisoner  to  bail  the  object  of 
the  state  is  to  secure  the  presence  of  the 
prisoner  to  answer  the  judgment  of  the  court 
and  not  the  money  that  may  be  recovered 
upon  a  defaulted  recognizance.  And  so  ac- 
cording to  the  authorities  cited,-  the  powers 
given  the  bail  over  his  principal  are  very 
great  to  enable  him  to  perform  his  onerous 
duties  and  obligations  to  the  state,  which  he 
has  voluntarily  assumed. 

It  was  mainly  because  of  this  onerous 
duty  and  obligation  imposed  by  law  upon 
bail,  that  the  judges  concurring  in  the  opin- 
ion of  the  court  in  Carr  v.  Davis,  supra, 
were  persuaded  to  hold  a  bond  of  Indem- 
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nlty  given  ball  not  void  as  against  public 
policy.  Their  notion  was  that  by  taking  the 
bond  ball  could  not,  without  endangering 
his  security,  neglect  or  become  indifferent 
to  the  obligations  of  his  own  bond.  In  my 
individual  opinion  the  correctness  of  that 
decision  can  rightly  be  predicated  upon  no 
other  theory. 

Has  plaintiff  then  by  his  negligence  or 
Indifference  discharged  appellants  from  lia- 
bility on  this  bond?  We  hold  that  he  has. 
We  think  the  general  rule  applicable  in  oth- 
er cases,  where  a  creditor  neglects  his  duty 
or  refuses  to  proceed  when  required  by'  a 
surety  should  be  applied  in  cases  of  sureties 
on  a  bond  to  indemnify  bail.  Our  decisions 
affirming  the  general  rule  hold  that  where  a 
creditor  does  any  act  injurious  to  the  surety, 
or  inconsistent  with  his  rights,  or  if  he  omits 
to  do  any  act  when  required  by  the  surety 
which  his  duty  imposes  on  him,  and  the 
omission  proves  injurious  to  the  surety,  the 
latter  will  be  discharged,  and  that  he  may 
set  up  such  conduct  as  a  defense  to  any  suit 
brought  against  him,  if  not  at  law,  at  all 
events  in  equity.  1  Story,  Eq.  Jur.  |  325; 
Leonard  v.  County  Court,  25  W.  Va.  45;  13 
Dig.  Va.  &  W.  Va.  Rep.  22-24. 

Without  detailing  the  evidence  It  shows 
conclusively  to  our  minds,  that  at  the  time 
appellants  signed  the  bond  Carr  was  noti- 
fied by  them  to  keep  a  close  surveillance 
over  Sutton,  and  if  he  observed  any  dispo- 
sition to  escape,  to  at  once  arrest  him  and 
deliver  him  to  Jail;  and  that  if  an  indict- 
ment should  be  returned  against  Sutton,  he 
should  immediately  deliver  him  into  the 
custody  of  the  officers.  Carr  knew  and  had 
been  warned  of  the  dangers  to  himself  and 
appellants.  He  does  not  pretend  that  he 
procured  Sutton's  appearance  on  the  first 
day  of  the  term,  or  on  the  day  of  the  indict- 
ment," or  at  any  time.  His  own  evidence,  in 
our  opinion  convicts  him %  of  having  been  at 
Clarksburg,  where  the  court  was  in  session, 
the  day  after  the  indictment  and  that  he 
there  dined  with  Sutton,  and  had  him  in  his 
absolute  power  and  control,  but  made  no 
attempt  to  secure  his  delivery  into  custody; 
but  on  the  contrary  allowed  him  to  escape. 
He  does  pretend  that  after  Sutton  failed  to 
meet  him  at  the  office  of  Sutton's  attorney, 
he  made  some  effort  to  find  him,  going  to 
several  places,  but  apparently  did  not  go 
to  Sutton's  house;  applied  for  no  bail  piece, 
but  with  the  utmost  indifference  left  the 
State  on  business  and  did  not  return  for 
several  days.  The  evidence  though  conflict- 
ing tends  also  to  show  that  he  was  with  Sut- 
ton in  Clarksburg,  on  December  18,  or  19; 
and  that  he  was  within  reach  of  him  in 
Parkersburg,  when  he  was  seen  by  his  at* 
torney  a  short  time  afterwards.  The  evi- 
dence tends  to  show  also  that  he  made  some 
feeble  efforts  to  locate  Sutton  afterward, 
but  his  conduct  was  indifferent,  not  up  to 


his  duty  and  obligation  to  the  appellant; 
far  from  It 

Because  of  Carr's  neglect  to  discharge  the 
obligation  of  his  own  bond,  we  think  appel- 
lants are  entitled  to  be  discharged  from 
theirs,  and  our  opinion  Is  to  reverse  the  de- 
cree below  in  so  far  as  it  affects  appellants, 
and  as  to  them  to  dismiss  the  bill,  with  costs 
in  this  court  and  in  the  court  below,  and  it 
will  be  so  ordered. 

BRANNON,  P.,  absent 

(137  Ga.  730> 
TRAIN  et  aL  v.  EMERSON. 
(Supreme  Court  of  Georgia.    March  2,  1912.> 

(SyUabui  by  the  Court.) 

L  Pleading  (J  54*)— Petition— Refebbnce- 
fbom  One  Count  to  Anotheb. 

As  a  general  rule,  separate  counts  in  a 
petition  are  to  be  treated  as  if  they  set  out 
separate  causes  of  action.  Allegations  from* 
one  count  cannot  be  imported  into  another,  ei- 
ther for  the  purpose  of  sustaining  or  destroy- 
ing? it,  unless  the  pleading,  though  in  form  con- 
taining two  counts,  in  substance  and  in  fact 
contains  but  one. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  §  118;   Dec.  Dig.  %  54.*] 

2.  Pleading  (f  204*)  —  Demurbeb— Demub- 
beb  to  Pleading  Good  in  Past. 

Where  a  petition  contains  two  counts,, 
one  setting  forth  a  cause  of  action  against  the 
indorser  upon  a  promissory  note,  and  another 
setting  forth  a  cause  of  action  against  him 
based  upon  an  alleged  arbitration  and  award, 
if  one  of  such  counts  is  Insufficient,  it  will 
not  work  a  dismissal  of  the  entire  petition  on 
general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {|  486-490;   Dec.  Dig.  {  204.*] 

3.  Pbincipal  and  Surety  (|  200*)— Reme- 
dies of  Sureties— Contribution— Plead- 
ing. 

In  the  case  now  under  consideration,  the 
first  count  in  the  petition  was  in  favor  of 
three  persons,  alleging  themselves  to  be  sure- 
ties on  a  promissory  note,  against  a  fourth 
person,  who  was  alleged  also  to  be  a  surety* 
It  was  also  alleged  that  the  maker  was  unable 
to  pay  the  note,  and  the  plaintiffs  paid  the 
amount  due  on  tne  face  of  the  note,  and  took 
it  up;  that  the  maker  was  and  Is  insolvent; 
that  at  the  time  the  note  became  due  they 
called  on  the  cosurety  to  pay  his  pro  rata 
share,  which  he  failed  and  refused  to  do;  and 
that  the  defendant  was  indebted  to  the  plain- 
tiffs to  the  extent  of  one-fourth  of  the  amount 
so  paid,  with  interest.  This  count  was  not 
subject  to  general  demurrer* 

[Ed.  Note.— For  other  cases,   see  Principal 
and  Surety,  Cent  Dig.  SI  641-650;    Dec  Dig. 

4.  Arbitration  and  Awabd  (J  85*)— Action 
on  Awabd— Pleading. 

The  second  count  was  based  upon  an 
award.  The  submission  and  award,  which 
were  set  out,  showed  an  agreement  that  such 
award  should  be  returned  to  the  superior  court 
and  made  the  judgment  thereof,  as  provided 
by  the  statute.  It  did  not  disclose  whether 
this  had  been  done,  or,  if  not,  why  not,  or  any 
reason  why  it  was  sought  to  enforce  it  as  a 
common-law  award,  rather  than  in  the  statu- 
tory manner.  It  is  not  competent  to  enforce 
an  award  both  as  a  statutory  and  a  common- 
law  award.     This  count  was  accordingly  de- 
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fective.  But,  although  the  second  count  was 
demurrable  as  it  stood,  it  was  error  to  dismiss 
the  petition  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §{  484-503;  Dec.  Dig. 
I  86.*] 

5.  Arbitration  and  Award  (|  85*)— Action 
on  Award— Pleading. 

The  plea  set  up  that  the  parties  had  made 
the  same  submission  to  arbitration,  and  the 
arbitrators  had  made  the  same  award,  which 
the  plaintiffs  had  set  out  in  the  second  count 
of  their  petition,  and  pleaded  that  this  was  an 
adjudication  of  the  cause  of  action  between 
the  parties.  The  award  could  not  have  been 
treated  as  an  adjudication  binding  on  one  par- 
ty, and  not  on  the  other.  If  it  were  a  final 
adjudication  under  the  statutory  provisions,  it 
should  be  enforceable  in  favor  of  the  plaintiff 
as  such.  If  it  were  a  good  common-law  award, 
it  would  be  binding  as  such  on  both  parties, 
and  suit  could  be  predicated  thereon  by  the 
plaintiff.  The  defendant  attacks  the  count  of 
the  plaintiffs'  petition  which  is  based  on  such 
an  award,  ana  at  the  same  time  pleads  the 
same  award  as  an  adjudication.  The  plea  is 
defective,  for  the  same  reason  that  the  count 
of  the  plaintiffs'  petition  is  so.  Having  shown 
that  the  submission  contemplated  proceedings 
under  the  statute,  and  having  failed  to  show, 
either  that  there  were  such  proceedings  as  au- 
thorized the  pleading  of  the  award  as  a  final 
judgment  or  adjudication  in  accordance  with 
the  statutory  procedure,  or  that  there  were 
not  such  proceedings  under  the  statute,  and 
that  the  award  could  be  treated  as  a  good 
common-law  award,  the  plea  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Gent.  Dig.  {§  484-503;  Dec.  Dig. 
I  85.*] 

Error  from  Superior  Court,  Chatham 
County;   W.  6.  Charlton,  Judge. 

Action  by  W.  F.  Train  and  others  against 
O.  A.  Emerson.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

O'Byrne,  Hartrldge  &  Wright,  for  plain- 
tiffs in  error.  F.  P.  Mclntire,  for  defendant 
in  error. 


ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL,  J.,  not 
presiding. 


(187  Ga.  822) 

MURRAY  et  al.  v.  McGUIRE. 

McGUIRE  v.  MURRAY  et  al. 
(Supreme  Court  of  Georgia.    March  14,  1912.) 

(Syttabut  by  the  OourtJ 

1.  Second  New  Trial. 

Under  the  facts  of  this  case,  the  court 
did  not  err  in  granting  a  second  new  trial. 

2.  Review  on  Appeal. 

Upon  considering  the  assignments  of  er- 
ror in  the  cross-bill  of  exceptions,  the  court 
is  of  the  opinion  that  none  of  them  show  error 
requiring  the  grant  of  a  new  trial. 

Error  from  'Superior  Court,  Glynn  Coun- 
ty;  C.  B.  Cony  era,  Judge. 

Action  by  I/.  A.  Murray  and  others  against 
J.  J.  McGuire.  From  the  judgment,  Murray 
and  others  bring  error,  and  McGuire  assigns 
cross-error.  Affirmed  on  both  bills  of  ex- 
ceptions. 


F.  H.  Harris  and  D.  W.  Krauss,  for  plain- 
tiffs In  error.  Courtland  Symmes  and  Jot. 
W.  Bennet,  for  defendant  In  error. 

PER  CURIAM.  Judgment  affirmed,  on 
both  bills  of  exceptions.  All  the  Justices 
concur,  except 

BECK,  and  HILL,  JJ.,  who  dissent  from 
the  ruling  made  in  the  first  headnote.  Greg- 
ory v.  Granite  R.  Co.  132  Ga.  587  (4),  64  8. 
B.  686;  Dethrage  v.  Rome,  125  Ga.  802,  54 
S.  E.  654;  Veal  v.  Robinson,  76  Ga.  838. 
See,  also,  Cleveland  v.  Central  R.  Co.,  73  Ga. 
793;  Cook  v.  W.  &  A.  R.  Co.,  72  Ga.  48; 
Central  R.  Co.  v.  Ople,  58  Ga.  346;  Turner 
v.  Rome  St  R.  Co.,  81  Ga.  336,  6  S.  E.  600 ; 
Veal  v.  Veal,  45  Ga.  511,  512;  Seaboard  Air 
Line  Ry.  v.  Randolph,  136  Ga.  505,  507,  71 
S.  E.  887. 

(187  Ga.  812) 

BALE,  Sol.  Gen.,  v.  ATLANTIC  ICE  & 
COAL  CORPORATION. 

(Supreme  Conrt  of  Georgia.    March  13,  1912.) 

(Syllabut  by  the  Court.) 

Public  Nuisance. 

The  evidence  was  not  such  as  to  require 
a  finding  by  the  trial  judge  that  the  defendant 
was  committing  a  public  nuisance,  and  there 
was  no  abuse  of  discretion  in  refusing  to  grant 
the  injunction  prayed  for. 

Error  from  Superior  Court,  Floyd  County ; 
Jno.  W.  Maddoz,  Judge. 

Action  by  John  W.  Bale,  Solicitor  General, 
against  the  Atlantic  Ice  &  Coal  Corporation. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

John  W.  Bale  and  Denny  &  Wright,  for 
plaintiff  in  error.  Max  Meyerhardt,  Mad* 
dox  &  Doyal,  and  Payne  &  Jones,  for  de- 
fendant In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(137  Ga.  791) 
WILLIAMS  r.  WILLIAMS. 
(Supreme  Court  of  Georgia.    March  13, 1012.) 

(Syllobu*  by  the  Court) 

1.  Divorce  (|  214*)— Application  fob  Ali- 
mony—Service  of  Rule. 

Where  a  petition  was  brought  for  divorce 
and  permanent  alimony,  and  pending  this  ac- 
tion the  plaintiff  filed  an  application  for  tem- 
porary alimony,  and  obtained  a  rule  nisi  there- 
on requiring  the  defendant  to  show  cause  why 
the  application  should  not  be  granted,  it  was 
unnecessary  to  embody  in  such  application  a 
prayer  for  ordinary  process,  and  have  the  same 
served  on  the  defendant  as  in  the  case  of  an 
original  suit  Nipper  v.  Nipper,  129  Ga.  450 
(3),  59  S.  E.  226. 

[Ed.   Note.— For  other  cases,   see   Divorce. 
Cent.  Dig.  §{  626-631;    Dec  Dig.  §  214.*] 

2.  Alimony. 

Under  the  evidence  in  this  case,  the  trial 
judge  did  not  abuse  his  discretion  in  granting 
alimony  and  attorney's  fees. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Ga.) 


TRICE  r.  STATE 


243 


Error  from  Superior  Court,  Miller  County ; 
W.  C.  Worrill,  Judge. 

Action  by  Florence  Williams  against  Mac 
Williams.  Decree  for  complainant,  and  de- 
fendant brings  error.    Affirmed. 

W.  I.  Geer,  for.  plaintiff  in  error.  P.  D. 
Rich,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(137  G*.  784) 

TRICE  t.  STATE. 
(Supreme  Court  of  Georgia,    March  13, 1012.) 

(Byllabu9  by  the  Court.) 

Homicide  (§  250*)— Evidence. 

No  error  of  law  is  complained  of,  and  the 
evidence  is  amply  sufficient  to  support  the  ver- 
dict. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  515-617;    Dec.  Dig.  §  250.*] 

Error  from  Superior  Court,  Elbert  Coun- 
ty; D.  W.  Meadow,  Judge. 

Tom  Trice  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

T.  Donnelly  Bennett  and  Geo.  C.  Grogan, 
for  plaintiff  in  error.  Thos.  J.  Brown,  Sol. 
Gen.,  and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

HILL,  J.  Tom  Trice  was  indicted  for  the 
murder  of  Henry  Clark,  and  was  tried  and 
convicted,  with  the  recommendation  that  his 
punishment  be  imprisonment  In  the  peniten- 
tiary for  life.  A  motion  for  a  new  trial  hav- 
ing been  overruled  by  the  court,  he  excepted. 
The  defendant  does  not  complain  that  any 
error  of  law  was  committed  in  the  trial  of 
his  case.  His  sole  contention  is  that  the  ver- 
dict of  the  jury,  finding  him  guilty  of  mur- 
der, is  unauthorised  by  the  evidence,  and 
that  the  evidence  for  the  state,  as  a  whole, 
would  only  authorize  a  verdict  for  man- 
slaughter. 

The  evidence  for  the  state,  on  which  a 
verdict  of  guilty  of  murder  was  asked,  show- 
ed that  the  defendant  and  the  deceased  were 
both  employes  of  an  oil  mill  and  worked  as 
part  of  the  night  shift  After  the  night's 
work  was  done,  the  deceased,  the  defendant, 
and  two  or  three  of  the  other  employes,  who 
were  eyewitnesses  to  the  tragedy,  were  all 
in  the  bathroom  bathing.  Will  Carter,  for 
the  state  (who  Is  corroborated  in  every  ma- 
terial respect  by  L.  M.  Cade),  testified  as  fol- 
lows: "I  saw  a  difficulty  between  Tom  Trice 
and  Henry  Clark.  They  got  to  arguing  about 
the  oil  mill  business,  and  the  argument  got 
up  about  L.  M.  Cade.  Clark  said  L.  M.  Cade 
could  run  the  presses  better  than  he  could 
clean  them,  and  Trice  said,  Tou  had  better 
wish  you  were  as  good  an  oil  man- as  L.  M. 


Cade.'  He  was  talking  to  Henry  Clark. 
Henry  bathing;  myself  and  Tom  had  on  his 
clothes.  I  was  in  a  tub  of  water,  fixing  to 
take  a  bath  myself,  and  Henry  was  in  the 
tub  by  me,  and  L.  M.  Cade  was  next  to  Hen- 
ry Clark.  He  did  not  go  on  duty.  He  work- 
ed Thursday,  and  did  not  work  Thursday 
night  Wright  Bucker  was  in  his  cupboard; 
he  had  finished  bathing,  and  had  on  his 
clothes.  Well,  Henry  Clark  was  naked,  and 
started  up  the  aisle  about  4  feet  wide,  and 
Tom  was  standing  about  middle  way,  10  or 
15  feet,  to  where  Henry  had  to  get  his 
clothes,  and  they  were  still  arguing,  and 
Clark  had  to  pass  Tom,  and  Tom  was  stand- 
ing to  one  side,  and  just  as  Clark  turned  to 
get  by  Tom,  Tom  had  his  knife  in  his  hand, 
and  as  he  passed  he  struck  at  him,  and  he 
run  out  the  door,  and  Clark  run  out  behind 
him.  From  the  bath  tub  to  the  door  you  go 
out  I  suppose,  is  about  25  or  35  feet  or 
something  like  that  When  Henry  got  out 
of  the  tub,  I  suppose  Tom  Trice  was  about 
7  or  8  or  10  feet  up  the  aisle  from  Henry. 
Tom  Trice  had  been  down  there  ever  since 
half  past  5  o'clock.  When  Henry  went  down 
there  to  the  bathroom,  Tom  Trice  had  his 
clothes  on  then,  and  had  a  knife  in  his  hand, 
like  he  had  been  cutting  him  a  chew  of  to- 
bacco. I  do  not  know  what  he  had  been  do- 
ing in  there  all  of  that  time.  When  Tom 
cut  old  man  Henry  was  when  Henry  went 
to  pass  him.  I  reckon  this  was  15  feet  from 
the  door.  Henry's  clothes  were  right  at  the 
door,  about  the  same  distance,  and  it  was 
about  15  feet  to  where  his  clothes  were. 
There  was  blood  on  that  floor.  Tom  cut  old 
man  Henry  with  a  pocket  knife.  Old  man 
Henry  did  not  have  anything  in  his  hand  at 
the  time.  I  know,  because  he  had  just  got 
out  of  the  tub  by  me,  and  I  did  not  see  a 
thing.  I  know,  if  he  had  had  anything,  I 
could  have  seen  it  When  Tom  cut  him,  he 
cut  him  right  across  the  left  breast  I  did 
not  see  but  one  cut  and  then  he  broke  and 
run  out  and  Clark  behind."  The  evidence 
further  showed  that  the  deceased  was  bad- 
ly cut  across  the  bowels  from  one  side  to 
the  other.  "He  was  cut,  you  might  say,  half 
in  two,"  according  to  one  witness. 

We  have  examined  the  evidence  carefully; 
and,  while  there  is  evidence  to  show  that  the 
deceased  had  a  pair  of  brass  knucks  on  his 
hand  when  found  dead,  perfectly  nude,  short- 
ly after  the  homicide,  and  that  the  defend- 
ant had  a  wound  on  his  head,  made  by  some 
sharp,  or  semisharp  instrument  yet  we  are 
of  the  opinion  that  the  evidence  is  amply 
sufficient  to  support  the  verdict  of  guilty  of 
murder,  and  that  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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1137  Ga.  708) 

HANSEN  V.  OWENS  et  aL 

{Supreme  Court  of  Georgia.     Feb.  28,  1012. 
Rehearing  Denied  Feb.  29,  1912.) 

(SyUabu*  by  the  Court.) 

Advebse  Possession  (SI  46,  116*)— Continu- 
ity of  Possession— Tbial— Instructions. 
In  order  to  support  a  claim  of  prescrip- 
tion, possession  must  be  continuous.  While 
temporary  vacancy,  resulting  from  change  of 
tenants  or  the  like,  may  not  necessarily  de- 
stroy the  continuity,  it  was  error  to  charge 
broadly  as  follows:  "I  charge  you  that  if  you 
find  from  the  evidence  that  the  land  in  dispute 
was  turpentined  for  any  given  period  of  time, 
and  then  the  turpentining  ceased,  and  that  un- 
der the  rules  of  law  piven  you  in  charge  there 
was  no  other  possession  for  a  period  of  sever- 
al years,  and  that  after  the  expiration  of  sever- 
al years  the  land  was  again  taken  in  possession 
under  the  same  title,  or  by  any  one  claiming 
under  the  same  title,  then  I  charge  you  that 
you  could  not  tack  the  possession  thus  separat- 
ed, so  as  to  treat  them  as  one  continuous  pos- 
session, unless  you  find  from  the  evidence  such 
acts  with  reference  to  the  land  committed  by 
the  one  claiming  the  land,  or  any  one  holding 
under  the  claimant  of  the  land,  as  would  indi- 
cate to  your  minds  that  such  possession  had 
not  been  abandoned," 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  SS  232-254,  66 ;  Dec  Dig. 
|§  46,  H6.»] 

Error  from  Superior  Court,  Ben  Hill 
County;   U.  V.  Whipple,  Judge. 

Action  by  John  S.  Owens  and  another 
against  F.  J.  Hansen.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

Haygood  &  Cutts,  for  plaintiff  in  error. 
Edgar  Latham  and  L.  Kennedy,  for  defend- 
ants in  error.  . . 

BECK,  J.  John  S.  Owens  and  Edgar 
Latham  brought  against  F.  J.  Hansen  an  ac- 
tion for  the  recovery  of  land.  On  the  trial 
of  the  suit  the  plaintiffs .  relied  both  upon 
written  title  and  upon  prescriptive  title, 
•contending,  in  support  of  their  claim  of  pre- 
scription, that  the  grantor  in  their  deed  of 
conveyance,,  and  those  under  whom  their 
grantor  held  possession,  had  been  in  open, 
notorious,  and  continuous  possession  for  .the 
statutory  period.  The  grand  jury  returned 
a  verdict  for  the  plaintiffs.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled. 

The  charge  quoted  in  the  headnote  was 
excepted  to  upon  the  ground,  among  others, 
that  it  was  "erroneous,  in  that  it  permitted 
the  jury  to  connect  two  distinct  acts  of  pos- 
session separated  by  a  period  of  several 
years,  merely  because  of  possible  absence  of 
intention  to  abandon  the  possession,  and 
thus  allowed  the  jury  to  find  in  favor  of 
plaintiffs'  alleged  prescriptive  title  without 
actual  possession  of  seven  years,  but  merely 
because  of  the  absence  of  the  intention  to 
abandon  the  land  during  that  time."  The 
exception  points  out  error  in  the  charge 
which  requires  a  reversal  of  the  judgment 
denying  a  new  trial.    Under  this  charge  the 


jury  would  have  been  authorized  to  find  that 
they  might  tack  two  separate  perlo&s  of  pos- 
session, which  in  the  aggregate  would  be 
equal  to  the  period  of  time  necessary  for 
the  ripening  of  the  prescriptive  title,  al- 
though the  alleged  predecessors  in  title  of 
the  plaintiffs,  and  upon,  whose  possession 
the  latter  base  their  claim  of  prescription, 
were  not  actually  in  possession  of  the  land 
in  the  interval  between  the  two  periods  of 
possession,  if,  during  that  interval,  they  did 
any  act  which  negatived  the  Intention  to 
abandon  the  property.  Clearly  this  was  er- 
ror. Suppose  the  alleged  predecessors  in  ti- 
tle of  plaintiffs,  during  the  Interval  of  time 
elapsing  between  the  two  periods  of  posses- 
sion, although  not  in  possession  of  the  land 
by  themselves  or  by  a  tenant  holding  under 
them,  had  returned  the  land  for  taxes  and 
had  frequently  asserted  that  they  claimed 
title  to  the  land?  The  paying  of  the  taxes 
and  the  constant  assertion  by  word  of  their 
title  would  be  evidence  that  they  had  not 
abandoned  the  property,  and  would  show  an 
Intention  upon  their  part  of  returning  to 
possession  of  the  land.  But  clearly  such 
acts  and  sayings  would  not  be  the  equivalent 
of  open,  notorious,  and  adverse  possession 
of  the  land,  all  of  which  are  essential  ele- 
ments of  prescriptive  title. 

Other  portions  of  the  charge  contain  the 
infirmity  which  we  have  pointed  out  in  the 
excerpt  from  the  charge  quoted  above.  Save 
in  this  respect,  the  exceptions  to  the  charge 
and  the  rulings  of  the  court  .present  no  valid 
grounds  for  reversal  of  the  judgment  deny- 
ing a  new  trial. 

Judgment  reversed.  All  the  Justices  con* 
cur,  except  HILL,  J.,  not  presiding. 


(187  0*.  720) 

GEORGIA  RY.  &  ELECTRIC  CO.  r. 

COCKE. 
(Supreme  Court  of  Georgia.    March  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Evidence   (§  471*)— Operation— Actions 

fob  Injuries— Evidence. 

On  the  trial  of  an  action  against  a  rail- 
way company  for  personal  injuries,  the  court 
properly  excluded  evidence,  offered  by  the  de- 
fendant, that  "she  [the  plaintiff]  was  not  pay- 
ing a  great  deal  of  attention  to  where  she  was 
going."  This  was  merely  the  expression  of  the 
opinion  of  the  witness.  The  ruling  excluding 
it  on  objection  thereto  will  be  sustained, 
though  no  specific  ground  of  objection  was 
made  to  its  admission. 

[Ed.  Note.— For  other  cages,  see  Evidence, 
Cent.  Dig.  §5  2149-2185;   Dec  Dig.  |  471.»] 

2.  Trial   (§  236*) —Instructions  — Requi- 
sites—Credibility  or  Witnesses. 

The  court  gave  this  instruction:  "The 
jury  should  reconcile  conflicting  evidence 
whenever  possible,  so  as  to  make  all  the  wit- 
nesses speak  the  truth  and  impute  perjury  to 
no  one.  If  this  cannot  be  done,  the  jury  may 
believe  the  witness,  or  those  witnesses,  who 
have  the  best  opportunity  to  know  the  facts 
and  the  least  inducement  to  swear  falsely,  if 
the  testimony  is  otherwise  acceptable  to  you 
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under  the  Instructions  which  I  hare  given 
you."  Error- was  assigned  upon  the  last  sen- 
tence of  this  instruction.  In  the  sane  con- 
nection, and  immediately  preceding  this  in- 
struction, the  court  had  fully  and  correctly 
charged  the  jury  as  to  matters  they  might 
consider  in  determining  the  credibility  of  wit- 
nesses. By  the  expression,  "if  the  testimony 
is  otherwise  acceptable  to  you,"  the  court 
doubtless  meaiit  if  the  jury  should  be  satisfied 
of  the  credibility  of  the  witness,  and  it  is 
probable  that  the  jury  so  understood  the  in- 
struction. While  wanting  in  accuracy,  we  do 
not  think  the  instruction  was  calculated  to 
mislead  the  jury.  The  last  and  qualifying 
clause  of  the  instruction  differentiates  it  from 
the  charge  held  to  be  erroneous  in  L.  &  N.  R. 
Co.  v.  Rogers,  136  Ga.  674  (3),  71  S.  K.  1102. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  531-533;  Dec  Dig.  §  236.*] 

8.  Trial   (8  236*) —Instructions  — Requi- 
sites—Impeachment  of  Witness. 

Another  instruction  excepted  to  was  as 
follows:  "A  witness  may  be  impeached  by 
proof  of  contradictory  statements,  previously 
made,  as  to  matters  material  to  his  testimony 
and  to  the  case.  If  an  attempt  has  been  made 
to  impeach  any  witness  on  that  ground,  it 
would  be  your  duty  to  look  to  the  testimony, 
and  see  whether  any  witness  has  been  suc- 
cessfully impeached.  You  will  see  whether  any 
witness  has  made,  on  the  stand,  a  statement 
which  was  contradictory  to  any  statement 
previously  made,  and  whether  that  statement 
was  material  to  his  testimony  and  to  the  case, 
and  "you  will  determine  whether  the  impeach- 
ment has  been  successful,  and  if  it  has  been 
successful,  and  it  is  on  a  material  point,  it 
would  be  your  duty  to  disregard  the  state- 
ment of  the  witness  on  the  stand  which  is  in 
conflict  with  previous  statements  made,  and 
the  credibility  or  weight  to  be  piven  to  the 
balance  of  the  testimony  of  a  witness  is  for 
the  jury  to  determine."  The  portion  of  the 
instruction  excepted  to  is:  "It  would  be  your 
duty  to  disregard  the  statement  of  the  wit- 
ness on  the  stand  which  is  in  conflict  with 
previous  statements  made."  In  Purvis  v.  At- 
lanta Northern  Ry.  Co..  136  Ga.  852  (2),  72 
S.  B.  343,  it  was  held  that  an  instruction  sub- 
stantially the  same  as  that  here  excepted  to 
"was  confusing,  and  if  it  be  construed,  as  it 
very  probably  was  construed,  by  the  jury,  as 
requiring  them  to  find  that,  as  between  sworn 
testimony  and  previous  contradictory  state* 
ments,  the  sworn  testimony  was  false,  and 
therefore  to  be  rejected,  the  rule  subniitted 
for  the  guidance  of  the  jury  was  not  sound." 
The  only  witness  whom  it  was  sought  to  im- 
peach in  the  present  case  by  proof  of  previous 
contradictory  statements  was  one  who  testi- 
fied in  behalf  of  the  defendant  below,  against 
whom  the  verdict  was  rendered,  and  the  er- 
roneous instruction  herein  dealt  with  was  cal- 
culated to  harm  the  defendant  and  therefore* 
because  of  it,  the  judgment  of  the  court  re- 
fusing a  new  trial  is  reversed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ${  531-533;    Dec.  Dig.  f  236.*] 

4.  Motion  foe  New  Trial—Reversal  Not 
Required. 

There  is  nothing  in  any  of  the  other 
grounds  of  the  motion  for  a  new  trial  which 
requires  a  reversal. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  L.  Pendleton,  Judge. 

Action  by  V.  H.  Cocke  against  the  Georgia 
Railway  &  Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 


Colquitt  &  Conyers,  for  plaintiff  In  error. 
R.  R,  Arnold  and  Westmoreland  Bros.,  for 
defendant  in  error. 

FI3P,  O.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HILL*  J.,  not  pre- 
siding. 

(137  Q&.  616) 
SHEPPARD  v.  BRIDGES  et  aL 
(Supreme  Court  of  Georgia.     Feb.  17,  1912.) 

(Syllabus  by  the  Court.) 

1.  Contracts  (§  187*)  —Parties  —  Promise 
for  Benefit  of  Third  Person. 

Where  one  person,  for  a  valuable  consid- 
eration, agrees  with  another  to  pay  the  debts 
of  the  latter,  under  former  decisions  of  this 
court  this  alone  does  not  authorize  a  creditor 
of  the  promisee  to  bring  an  action  at  law 
against  the  promisor  to  recover  the  debt 

(a)  It  has  not  been  decided  that  where  a 
debtor  conveys  his  property  to  another,  and 
as  part  of  the  transaction  the  purchaser  agrees 
to  assume  and  pay  the  debts  of  the  vendor, 
the  creditor  has  no  remedy  in  an  equitable  pro- 
ceeding, with  proper  pleadings  and  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  798-807;    Dec.  Dig.  §  187.*] 

2.  Partnership  (§  239*)— Retirement  and 
Admission  of  Partners  —  Liabilities  of 
Firm. 

Where  a  member  of  a  firm  retired,  and  a 
new  firm  was  formed,  consisting  of  his  late 
partner  and  another,  and  the  new  firm  agreed 
to  pay  to  the  retiring  partner  for  his  interest 
a  certain  amount  of  money,  and  to  assume  and 
pay  the  debts  of  the  old  firm,  as  between  the 
retiring  partner  and  the  new  firm  he  was  a 
creditor  for  the  amount  of  the  unpaid  purchase 
money,  and  also  sustained  the  relation  of  a 
surety  in  respect  of  the  debts  which  they  had 
assumed  and  agreed  to  pay. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  487,  488,  495-499;  Dec.  Dig.  * 
239.*! 

3.  Partnership  (J  242*)— Retirement  and 
Admission  of  Partners  — Liabilities  of 
Firm. 

If  a  member  of  a  firm  retires,  and  the 
remaining  partner,  or  a  firm  composed  of  him 
and  another,  purchases  the  interest,  of  the  re- 
tiring partner  and  assumes  to  pay  the  debts 
of  the  old  firm,  a  creditor  of  the  old  firm  may, 
in  an  equitable  action  to  which  both  the  retir- 
ing partner  and  the  members  of  the  new  firm 
are  parties,  enforce  the  payment  of  the  debt 
due  to  him. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  500-508;    Dec  Dig.  f  242.* J 

4.  Action  (y  50*)— Pleading  (|  64*)— Part- 
nership (§  322*)—  Dissolution-Proceed- 
ings —  Intervention— Misjoinder— Multi- 
fariousness. 

A  member  of  a  firm  retired,  and  the  suc- 
ceeding firm  agreed  to  pay  to  him  a  certain 
amount  of  money  and  to  assume  all  the  debts 
of  the  old  firm,  and  thereafter  the  new  firm 
took  in  another  partner.  This  partner  later 
filed  an  equitable  petition  to  wind  up  the  af- 
fairs of  the  last  firm  and  hare  properly  dis- 
tributed a  fund  arising  from  a  fire  insurance 
policy  on  the  firm  property,  and  alleged  that 
his  copartners  were  insolvent  The  partner 
who  had  retired  from  the  original  firm  filed  an 
intervention,  alleging  that  the  purchase  money 
for  his  interest  had  never  been  paid;  that  he 
had  been  compelled  to  pay  some  of  the  debts 
which  had  been  assumed  by  the  firm  to  which 
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lie  sold;  that  the  firm  last  formed  had  taken 
over  the  assets  of  the  second  firm,  and  as- 
sumed to  pay  all  debts  of  both  the  preceding 
firms;  that  the  partner  who  filed  the  petition 
was  seeking  to  set  np  claims  as  a  creditor, 
and  had  destroyed  the  evidence  of  indebtedness 
by  him  to  the  former  firms;  and  that  the 
other  partners  were  insolvent,  and  the  inter- 
vener could  only  hope  to  be  paid  from  the 
fund  before  the  court  and  by  compelling  the 
plaintiff  to  account  with  him.  He  prayed  equi- 
table relief.  Held,  that  it  was  error  to  strike 
such  intervention  on  the  ground  that  it  did 
not  show  that  the  intervener  was  entitled  to 
eguitable  relief,  or  that  there  was  a  misjoinder 
of  parties  or  causes  of  action. 

(a)  The  intervention  was  not  demurrable 
for  multifariousness. 

[Ed.  Note. — For  other  cases,  see  Action, 
Cent.  Dig.  §§  511-547;  Dec  Dig.  §  50;*  Part- 
nership, Cent  Dig.  §8  746-752;  Dec  Dig.  § 
322;*   Pleading,  Dec  Dig.  §  64.*] 

Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrill,  Judge. 

Action  by  C.  W.  Bridges,  against  G.  W. 
Sheppard  and  others.  Judgment  for  plain- 
tiff, and  defendant  Sheppard  brings  error. 
Reversed. 

C.  W.  Bridges  filed  an  equitable  petition 
against  the  law  firm  of  Calhoun  &  Rambo, 
its  individual  members,  and  McL.  Parr  and 
L.  W.  Parr,  which  contained,  in  sujbstance, 
the  following  allegations:  Prior  to  Novem- 
ber, 1908,  a  partnership  existed  between 
George  W.  Sheppard  and  McL.  Parr,  under 
the  firm  name  of  Sheppard  &  Parr.  On  or 
about  November  0,  1906,  Sheppard  sold  his 
interest  in  the  firm  to  L.  W.  Parr,  and  the 
partnership  became  known  as  Parr  St  Parr; 
the  new  firm  assuming  the  debts  of  Shep- 
pard &  Parr.  The  firm  of  Parr  St  Parr  sold 
a  one-third  interest  in  the  business  to  the 
plaintiff,  and  a  new  firm  was  formed,  known 
as  Parr,  Bridges  St  Co.  Insurance  policies 
were  taken  in  the  name  of  the  new  firm  for 
$6,000.  The  stock  was  thereafter  consumed 
by  fire,  and  the  insurance  claims  turned  over 
to  Calhoun  St  Rambo  for  collection.  They 
effected  a  compromise  for  $3,000,  and  there- 
after held  the  fund  so  collected  as  agents 
and  attorneys  for  Parr,  Bridges  St  Co.,  and 
as  a  trust  fund  for  the  payment  of  the  cred- 
itors of  that  firm.  All  the  members  of  that 
firm  directed  said  attorneys  to  pay  out  of 
said  fund  all  its  outstanding  indebtedness, 
but  said  attorneys  failed  and  refused  to  do 
so,  or  to  account  to  petitioner  or  his  co- 
partners for  any  part  of  said  insurance 
fund;  their  only  excuse  being  that  they 
had  been  served  with  a  garnishment  at  the 
instance  of  a  creditor  of  the  firm  of  Parr  & 
Parr.  Calhoun  &  Rambo  made  answer  to 
said  garnishment  that  they  had  no  money  or 
effects  in  their  hands  belonging  to  the  firm 
of  Parr  &  Parr.  On  account  of  the  refusal 
of  said  attorneys  to  pay  the  debts  of  Parr, 
Bridges  St  Co.  out  of  said  insurance  fund, 
its  creditors  began  to  bring  suit  against  the 
firm  on  their  claims.  Two  of  said  creditors 
obtained  judgments,  and  had  fi.  fas.  issued 


thereon  and  levied  on  petitioner's  property. 
Petitioner  urged  Galhoun  &  Rambo  to  pay 
off  said  fi.   fas.;    but,  notwithstanding  the 
fund    in   their   hands    belonging   to    Parr, 
Bridges  &  Co.  was  largely  in  excess  of  the 
amount  of  the  two  judgments  and  the  claim 
in  the  garnishment  case  referred  to  above, 
said  attorneys  refused  to  do  so,  and  with- 
out legal  excuse  retained  said  fund  in  their 
bands.    On  this  account  petitioner  was  forced 
to  pay  off  the  two  fi.  fas.,  with  costs,  in 
order  to  prevent  a  sale  of  his  property,  and 
he  had  the  fi.  fas.  transferred  to  him.    He 
is  entitled  to  have  them  paid  out  of  said  in- 
surance fund,  which  constitutes  the  only  as- 
sets of  the  firm  of  Parr,  Bridges  St  Co.    The 
other   two  members  of  the   firm   of   Parr, 
Bridges  &  Co.  are  insolvent    Petitioner  is 
informed  that  other  creditors  of  that  firm, 
have  reduced  their  claims  to  judgment,  and 
that  his  property  will  be  subjected  to  levy 
and  sale  thereunder,   and  he,  as  the  only 
solvent  member  of  the  firm,  will  be  put  to- 
great  expense  and  loss  unless  said  creditors- 
are  paid  out  of  said  insurance  fund.     By 
mutual  consent  of  its  members,  the  firm  of 
Parr,  Bridges  St  Co.  has  gone  out  of  business*,, 
and  nothing  remains  but  to  wind  up  its  af- 
fairs with  its  creditors.     McL.  Parr  and  L. 
W.  Parr  have  no  further  practical  concern 
with  the  affairs  of  the  firm,  and  decline  to 
join  petitioner  in  this  suit  to  compel  Calhoun. 
St  Rambo  to  account  to  the  partnership  for 
the  insurance  money  received  by  them,  or 
to  share  in  the  expense  of  the  litigation. 
Calhoun  &  Rambo  openly  declare  that  they 
will  not  pay  out  the  insurance  money  held* 
by  them  in  payment  of  the  debts  of  Panv 
Bridges  St  Co.;   but  it  is  their  avowed  pur- 
pose to  use  said  fund  to  subserve  the  inter- 
ests of  George  W.  Sheppard,  whom  they  rep- 
resent as  attorneys  in  an  endeavor  to  col- 
lect his  demand  against  the  Parrs  for  the  un- 
paid balance  of  the  purchase  price  of  the 
stock  of  goods  sold  by  him  to  the  firm  of 
Parr   St   Parr,   and  in    the   matter   of   the 
assumption  by  that  firm  of  the  debts  of 
Sheppard  St  Parr.    Petitioner  charges,  on  in- 
formation and   belief,    that  said  attorneys- 
have  entered  into  an  agreement,  to  be  imme- 
diately carried  out,  whereby  they  will  turn 
over  to  said  Sheppard  the  whole  of  said  in- 
surance fund  now  in  their  hands,  in  order 
that  he  may  apply  it  to  the  debts  of  Shep- 
pard St  Parr,  and  thus  defeat  petitioner's 
right  to  contribution  from  his  copartners  out 
of  said  fund,  which  belongs  to  Parr,  Bridges 
St  Co.    After  the  suspension  of  the  firm  of 
Parr,  Bridges  St  Co.,  McL.  Parr  turned  over 
to  said  attorneys  all  the  notes,  accounts,  and 
choses  in  action  belonging  to  that  firm,  for 
collection,  and  said  attorneys  refuse  to  pay 
any  of  the  proceeds  thereof  in  extinguish- 
ment of  the  debts  of  said  partnership,  as  di- 
rected by  its  members  to  do,  or  to  pay  over 
the  proceeds   to   the   partnership,   but   are 
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holding  the  same  for  the  benefit  of  Shep- 
pard, and  threaten  to  torn  oyer  the  same  to 
him  in  part  settlement  of  his  demand  against 
the  Parrs.  There  has  been  no  final  account- 
ing between  petitioner  and  his  copartners. 
The  petitioner  asked  that  Calhoun  St  Rambo, 
and  its  members,  be  enjoined  from  paying 
over  to  Sheppard,  or  any  one  else,  and  from 
making  any  disposition  of,  any  of  the  insur- 
ance fund  in  their  hands,  or  any  of  said 
choses  in  action  turned  over  to  them  for  col- 
lection; for  the  appointment  of  a  receiver  to 
take  charge  of  said  insurance  fund,  and  all 
other  assets  of  Parr,  Bridges  St  Co.,  and  to 
wind  up  its  affairs;  for  an  accounting  be- 
tween petitioner  and  his  copartners,  and  a 
decree  that  he  be  reimbursed,  out  of  the  in- 
surance fund  belonging  to  said  partnership, 
the  amounts  paid  by  him  in  settlement  of 
its  judgment  debts ;  that  Calhoun  St  Rambo 
be  held  liable  to  him  for  the  damages  he  has 
suffered  by  reason  of  their  wrongful  refusal 
to  pay  off  said  fi.  fas.,  and  for  reasonable 
attorney's  fees  and  expenses  of  the  litiga* 
tion;  "that  the  court  will  permit  all  cred- 
itors of  Parr,  Bridges  St  Co.,  who  are  at  in- 
terest, to  intervene  in  this  suit  and  set  up 
their  rights,  and  will  render  final  decree, 
winding  up  the  affairs  of  said  partnership, 
and  making  just  and  final  distribution  of  all 
of  its  assets  amongst  all  persons  entitled  to 
share  therein;"  for  general  relief;  and  for 
process. 

Calhoun  St  Rambo  filed  an  answer,  in 
which,  after  admitting  and  denying  by  num- 
ber certain  paragraphs  of  the  petition,  they 
averred:  They  had  been  employed  by  McL. 
Parr,  representing  the  firm  of  Parr,  Bridges 
&  Co.,  to  wind  up  the  affairs  of  the  partner- 
ship, collect  all  debts  due  it,  and  dispose  of 
the  funds  so  collected  in  payment  of  its  out- 
standing Indebtedness.  With  the  consent  df 
the  firm  they  settled  the  claims  on  the  in- 
surance policies  turned  over  to  them  for 
$3,000,  $2,000  of  which  they  received;  the 
remaining  $1,000  being  paid  by  the  insurance 
company  to  J.  W.  Calhoun,  to  whom  it  was 
payable,  jointly  with  the  assured,  under  a 
mortgage  clause  attached  to  the  policy.  One 
of  the  policies  was  issued  to  Parr,  Bridges 
A  Co.,  and  the  remaining  three  to  Sheppard 
A  Parr  and  transferred  to  Parr,  Bridges  St 
Co.  They  also  collected  $331.02  on  the  notes 
and  accounts  due  the  last-named  firm.  They 
were  Instructed  by  McL.  Parr,  at  the  time 
of  their  employment,  to  pay  out  the  first 
funds  collected  on  the  Indebtedness  of  the  old 
firm  of  Sheppard  &  Parr.  They  were  also 
informed  that  C.  W.  Bridges  was  indebted 
to  the  firm  of  Parr  &  Parr  in  the  sum  of 
$1,200  or  $1,250  for  the  interest  in  the  busi- 
ness he  had  purchased,  besides  owing  that 
firm  and  the  firm  of  Sheppard  St  Parr  open 
accounts,  the  amount  of  which  is  unknown, 
for  the  reason  that  the  leaf  of  the  ledger 
containing  said  account  has  been  torn  from 
the  book.  There  were  debts  outstanding 
against  all  three  firms.    Parr  St  Parr  assumed 


the  debts  of  Sheppard  &  Parr,  as  evidenced 
by  a  written  instrument  turned  over  by 
George  W.  Parr  to  respondents  for  collection. 
Parr,  Bridges  St  Co.,  as  a  part  of  the  consid- 
eration of  the  purchase  price  of  the  business 
of  Parr  St  Parr,  had  assumed  the  debts  of 
the  latter  firm,  including  the  debts  due  by 
the  old  firm  of  Sheppard  St  Parr,  which  haft 
been  assumed  by  Parr  St  Parr.  They  item- 
ized amounts  paid  by  them,  under  the  direc- 
tion of  McL.  Parr  as  the  representative  of 
Parr,  Bridges  St  Co.,  amounting  to  $1,552.43, 
the  bulk  of  which  was  paid  in  settlement  of 
obligations  of  the  firm  of  Sheppard  &  Parr, 
and  the  remainder  in  fees  to  themselves  for 
services,  and  averred  that  they  had  on  hand 
a  balance  of  $778.59.  They  were  instructed 
to  pay  this  balance  on  the  debts  of  Parr, 
Bridges  St  Co.;  but  the  same  was  held  up, 
not  only  by  the  garnishment  referred  to  in 
the  original  petition  (in  which  their  answer 
had  been  traversed),  but  by  other  garnish- 
ments, and  these  garnishments  represented 
sums  sufficient  to  exhaust  the  funds  in  their 
hands.  They  have  always  been  ready  to  ac- 
count for  the  funds  in  their  hands,  but  the 
time  for  so  doing  has  not  arrived,  there  be- 
ing various  matters  still  in  their  hands,  con- 
nected with  their  employment,  which  were 
undisposed  of.  They  prayed  that  the  plain- 
tiff be  required  to  come  to  an  accounting 
with  respect  to  any  sum  he  might  be  due  to 
the  firms  of  Sheppard  St  Parr,  Parr  &  Parr, 
and  Parr,  Bridges  &  Co.,  and  that  he  be  re- 
quired to  pay  over  the  amount  of  such  in- 
debtedness before  he  be  held  entitled  to  any 
of  the  funds  in  their  hands. 

On  May  12, 1910,  George  W.  Sheppard  was 
allowed  to  file  an  intervention,  wherein  he 
set  up  the  following:  He  was  the  real  party 
at  interest  and  claimed  the  right  to  have  the 
funds  in  the  hands  of  Calhoun  St  Rambo  paid 
over  to  him.  He  was  a  member  of  the  firm 
of  Sheppard  St  Parr,  and. sold  out  to  Parr  St 
Parr,  they  executing  to  him  an  instrument 
in  which  they  promised  to  pay  him  $500  on 
January  1,  1909,  in  which  instrument  he  re- 
tained title  to  the  stock  of  merchandise  in 
the  store;  and  this  debt  was  unpaid.  Subse- 
quently Bridges  bought  an  Interest  in  the 
business  from  Parr  St  Parr,  and  gave  them 
his  note  for  $1,250,  upon  which  he  is  still 
indebted  to  that  firm;  although  the  inter- 
vener is  informed  that  Bridges  in  some  man- 
ner procured  and  destroyed  the  note.  Bridg- 
es was  indebted  to  the  firm  of  Sheppard  & 
Parr  and  to  the  firm  of  Parr  &  Parr  on 
open  account,  but  obtained  possession  of  the 
ledger  containing  the  account  and  tore  there- 
from the  page  or  pages  containing  the  ac- 
count, for  the  purpose  of  defeating  its  collec- 
tion. When  Bridges  bought  an  interest  in 
the  firm  of  Parr  St  Parr,  "it  was  agreed  be- 
tween them,  as  a  part  of  the  consideration 
of  said  purchase,  that  the  new  firm  of  Parr, 
Bridges  &  Ca  should  assume  and  pay  off  all 
of  the  outstanding  indebtedness  of  Parr  St 
Parr,  Including  the  indebtedness  of  the  orlgi- 
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nal  firm  of  Sheppard  &  Parr."  Intervener 
has  been  compelled  to  pay  out  $826  upon  the 
old  debts  of  Sheppard  &  Parr  to  prevent  the 
sale  of  his  property  under  execution,  and 
there  are  now  other  levies  on  his  property, 
which  he  is  preparing  to  satisfy  by  the  pay- 
ment of  a  sum  aggregating  $500.  Both  the 
Parrs  are  insolvent,  and  he  can  only  expect 
to  be  reimbursed  the  amounts  paid  out  by 
him  and  collect  the  balance  still  due  Jiim 
upon  the  purchase  price  of  his  interest  in  the 
said  business  from  the  funds  in  the  hands 
of  Calhoun  St  Rambo,  and  by  compelling 
Bridges  to  account  to  him  for  the  amount  he 
Is  due  to  the  two  Parrs.  "Petitioner  adopts 
as  a  part  of  the  petition  so  much  of  the  an- 
swer of  Calhoun  &  Rambo  in  said  case  as 
relates  to  him  and  his  right  to  have  said 
fund  in  their  hands,  and  also  the  allegations 
in  reference  to  the  insurance  policies  and 
their  collection."  The  prayers  are  that  pe- 
titioner be  allowed  to  intervene;  that  Bridg- 
es be  required  to  come  to  an  accounting  in 
reference  to  his  indebtedness  to  Parr  & 
Parr;  that  intervener  have  a  decree  directing 
Calhoun  &  Rambo  to  pay  over  to  him  the 
fund  in  their  hands;  that  Bridges  pay  to  in- 
tervener a  sufficiency  of  his  indebtedness  to 
reimburse  intervener  the  amounts  he  expend- 
ed on  the  debts  of  Sheppard  &  Parr,  and  the 
amount  still  due  him  by  Parr  &  Parr  for  the 
balance  of  the  purchase  price  of  his  interest 
in  the  business. 

At  the  October  term,  1910,  Bridges  moved 
to  dismiss  the  intervention  filed  by  Shep- 
pard, on  the  following  grounds:  "(1)  Said  or- 
der [the  order  of  the  court  allowing  the  in- 
tervention filed]  is  not  binding  on  plaintiff; 
the  same  being  an  ex  parte  order,  passed 
without  notice  to  him  or  citation  to  show 
cause  why  the  intervention  should  not  be  al- 
lowed, and  plaintiff  has  never  had  his  day  in 
court.  (2)  The  petition  for  Intervention 
shows  on  its  face  that  there  is  no  privity  of 
law  or  of  contract  between  plaintiff  and  said 
Sheppard,  or  between  Sheppard  and  the  firm 
of  Parr,  Bridges  &  Co.,  and  that  said  inter- 
vener has  ho  cause  of  action  against  said 
partnership  or  petitioner,  and  is  not  entitled 
to  any  of  the  relief  sought  (3)  Said  inter- 
vention brings  about  a  misjoinder  of  parties, 
in  that  George  W.  Sheppard  is  not  a  prop- 
er party  to  any  of  the  controversies  between 
plaintiff  and  any  of  the  defendants  named  in 
his  petition.  (4)  Said  intervention  brings 
about  a  misjoinder  of  causes  of  action,  in 
that  the  complaints  of  the  said  Sheppard 
cannot  be  legally  joined  with  the  cause  of 
action  declared  on  by  plaintiff,  or  with  any 
of  the  defenses  set  up  by  Calhoun  &  Rambo. 
(5)  Said  intervention  renders  said  suit  mul- 
tifarious, in  that  plaintiff  has  no  concern 
with  the  cause  of  action  which  Sheppard  al- 
leges against  Parr  &  Parr,  nor  are  Calhoun 
&  Rambo  in  any  way  interested  therein;  and 
it  is  not  the  right  of  the  intervener  to  use 
plaintiff's  suit  as  the  means  of  asserting  any 
individual  claims  which  said  Sheppard  may 


have  against  any  of  the  defendants  named 
in  plaintiffs  petition.  (6)  It  affirmatively  ap- 
pears from  said  intervention  that  said  Shep- 
pard is  not  a  creditor  of  the  firm  of  Parr, 
Bridges  &  Co.  in  any  legal  sense,  and  that 
he  has  no  legal  or  equitable  lien  on  or  inter- 
est in  the  fund  in  controversy.  (7)  Neither 
plaintiff  nor  the  firm  of  Parr,  Bridges  &  Co. 
is  alleged  to  be  insolvent,  and  said  intervener 
does  not  make  it  appear  that  he  is  without  a 
complete  and  adequate  remedy  at  law  to  as- 
sert whatever  rights  he  may  have  in  the 
premises." 

The  court  passed  an  order  sustaining  the 
foregoing  motion  and  dismissing  the  inter- 
vention, to  which  order  Sheppard  excepted. 

P.  D.  Rich  and  A.  E.  Thornton,  for  plain- 
tiff in  error.  Donalson  &  Donalson,  for  de- 
fendants in  error. 

LUMPKIN,  J.  [1]  We  will  first  consider  a 
leading  question  presented  on  authorities  out- 
side of  this  state,  and  then  with  more  spe- 
cial reference  to  our  own  statutes  and  deci- 
sions. Two  general  rules  have  grown  up  on 
the  subject  of  the  enforcement  of  a  contract 
by  a  person  for  whose  benefit  it  was  made, 
though  he  was  not  a  party  to  It,  known,  re- 
spectively, as  the  English  and  American  rule. 
In  England  some  of  the  earlier  decisions 
looked  in  the  direction  of  allowing  a  suit  by 
a  beneficiary  for  a  breach,  under  certain  spe- 
cial circumstances.  The  later  decisions  in 
that  country  deny  the  existence  of  such  a 
right  of  action,  though  it  is  held  that,  if  the 
contract  is  of  a  character  which  constitutes 
the  promisor  a  trustee  for  the  third  person,, 
such  person  may  enforce  his  rights  in  equity* 
Of  course,  If  there  is,  by  agreement  of  all 
parties,  a  novation,  or  substitution  of  one 
debtor  for  another,  the  case  is  different.  In 
America,  the  courts  of  a  few  states  follow 
the  English  rule  more  or  less  closely.  But 
the  great  weight  of  authority  is  to  the  ef- 
fect that  if  the  promise  is  made  for  the  pur- 
pose of  conferring  a  benefit  on  a  person,, 
though  he  be  not  a  party  to  the  contract,  or 
furnish  the  consideration  for  the  promise,  he 
can  bring  suit  upon  it  In  the  application  of 
the  rule  to  particular  facta,  and  the  deter- 
mination of  whether  certain  cases  fall  with- 
in or  without  it,  there  is  much  conflict,  not 
only  in  the  decisions  of  the  courts  of  differ- 
ent states,  but  frequently  in  those  of  the 
same  state.  Some  of  this  confusion  has  aris- 
en from  a  failure  to  consider  carefully  what 
is  meant  by  the  rule,  and  the  foundations 
of  the  liability  declared  by  it  Nor  have 
the  courts  always  kept  clearly  in  view  the 
difference  between  several  questions:  (1)  Has 
there  been  a  novation  or  substitution  of  one 
debtor  for  another  by  agreement?  (2)  If  one 
person  conveys  property  to  another,  and  the 
latter  agrees  to  assume  and  pay  the  debt* 
of  the  former,  do  the  creditors  acquire  any 
right  or  interest  enforceable  either  at  law  or 
in  equity?     (3)  As  to  partnerships,  if  one 
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member  of  a  firm  retires,  and  the  remaining 
member,  or  a  new  firm  formed  by  him  and  an- 
other, purchases  the  assets  and  assumes  the 
-debts  of  the  old  firm,  as  among  themselves 
the  assuming  partner  or  firm  ranks  as  prin- 
cipal, and  the  retiring  partner  as  surety- 
How  far  can  they  affect  former  creditors  by 
this  arrangement,  by  notice  to  them?  Or 
must  a  creditor  not  only  have  notice,  but 
Also  assent?  And  if  he  can  be  affected  by 
notice,  can  he  not  assent  for  his  own  benefit, 
if  he  so  desires? 

The  benefit  which  is  referred  to  as  giving 
a  right  of  action  by  a  beneficiary,  under 
the  American  rule,  must  not  be  an  indirect 
-or  incidental  one;  but  the  contract,  prop- 
erly construed,  must  exhibit  an  intent  to 
confer  a  benefit  on  the  third  party.  Wheth- 
er particular  contracts  were  primarily  for 
the  benefit  of  the  parties  thereto,  or  wheth- 
er they  were  intended  to  confer  a  benefit  on 
third  persons,  though  also  operating  for  the 
benefit  of  immediate  parties,  has  given  rise 
to  many  decisions.  In  New  York,  which  was 
the  leading  state  in  establishing  the  Amer- 
ican rule,  it  was  said  that  it  was  not  every 
•contract  for  the  benefit  of  a  third  person 
which  could  be  enforced  by  him,  but  that 
two  things  must  concur — the  Intent  to  bene- 
fit the  third  party,  and  the  owing  of  some 
obligation  by  the  promisee  to  the  third  par- 
ty. When  this  combination  occurs,  it  has 
been  considered  sufficient  to  create  a  right 
or  interest  in  the  beneficiary,  which  has 
sometimes  been  analogized  to  a  trust,  some- 
times called  an  equity,  and  sometimes  treat- 
ed under  other  legal  heads.  In  a  full  and 
valuable  note  to  Baxter  v.  Oamp,  71  Am. 
St.  Rep.  169,  175  et  seq.,  both  rules  are  dis- 
cussed, and  the  modification  of  them  in  dif- 
ferent Jurisdictions.  On  page  187  (referring 
to  the  American  rule),  it  is  said:  "The  rule 
bas  been  variously  stated  as  resting  upon: 
(1)  A  trust  relationship;  (2)  the  equitable 
right -of  subrogation;  (3)  agency;  (4)  privi- 
ty of  contract  by  substitution;  and  (5)  the 
broad  equity  of  .the  transaction."  The  equi- 
ty and  justice  underlying  the  rule  is  em- 
phasized, where  a  debtor  conveys  his  prop- 
erty subject  to  the  payment  of  his  debts,  and 
as  part  of  the  consideration  receives  a  prom- 
ise to  pay  his  creditors.  Where  acceptance 
by  the  creditor  of  the  promise  of  the  pur- 
chaser has  been  held  to  be  required,  express 
acceptance  has  not  been  deemed  necessary: 
but  it  has  been  said  that  this  could  be 
shown  by  circumstances.  And  in  some  states 
the  bringing  of  a  suit  has  been  deemed  suffi- 
cient. Motley  v.  Manufacturers'  Ins.  Co., 
129  Me.  337,  50  Am.  Dec.  591;  Copeland  v. 
Summers,  138  Ind.  219,  35  N.  E.  514,  37  N. 
E.  971.  It  has  also  been  urged  that  it  should 
not  be  assumed  that  the  seller  had  a  pur- 
pose to  defraud  his  creditors,  or  to  place 
bis  property  beyond  their  reach,  or  to  es- 
cape payment,  but  that  it  should  rather 
be  inferred  that  such  a  contract  contem- 
plated a  direct  benefit  to  them  by  furnish- 


ing to  the  buyer  assets  and  requiring  a 
promise  to  pay  debts.  It  is  generally  held 
In  America  that  the  creditor  has  a  right  of 
action  at  law;  but  in  some  jurisdictions, 
and  under  some  circumstances,  the  remedy 
in  equity,  or  by  equitable  proceedings,  has 
been  held  to  be  more  complete.  Agreements 
to  indemnify  the  seller  against  loss  or 
against  creditors  might  perhaps  be  differ- 
ent 

[2]  In  cases  where  a  person  in  business 
takes  in  a  partner,  or  one  member  of  a 
firm  sells  his  interest  to  a  third  party,  and 
the  new  firm  takes  the  assets  and  assumes 
and  agrees  to  pay  the  existing  debts  of  the 
old  one,  there  is  an  additional  reason  in 
certain  jurisdictions  for  holding  that  such 
creditors  may  have  a  right  of  action,  at  law 
or  in  equity,  against  the  new  firm.  In 
1836  the  case  of  Oakley  v.  Pasheller,  4  CI. 
&  F.  207,  was  decided  by  the  House  of 
Lords.  That  decision  was  quite  generally 
supposed  to  have  held,  in  effect,  that  if  a 
firm  dissolves,  and  one  of  the  partners  (or 
he  and  a  new  partner)  takes  the  assets  and 
assumes  the  liabilities,  the  retiring  part- 
ner, or  new  firm,  thereafter  occupies  the  po- 
sition of  a  surety,  not  only  as  between  the 
partners  themselves,  but  as  to  creditors  of 
the  old  firm  to  whom  notice  of  such  con- 
tract has  been  brought;  that  such  a  creditor 
with  knowledge  is  required  to  treat  the  re- 
tiring partner  as  a  surety;  and  that  if  he 
extends  the  time  for  the  payment  of  his 
debt,  without  the  knowledge  or  consent  of 
the  retiring  partner,  the  latter  will  be  re- 
leased. Subsequently  in  Swire  v.  Redman, 
L.  R.  1  Q.  B.  536,  the  former  decision  was 
explained  by  Cock  burn,  C.  J.,  who  said  that 
the  House  of  Lords  did  not  intend  to  rule 
as  stated  above,  but  that  In  the  case  of 
Oakley  v.  Pasheller,  supra,  there  were  facts 
tending  to  show  consent  by  the  creditor  to 
the  arrangement  between  the  parties.  Many 
courts,  however,  did  not  think  that  the  deci- 
sion of  the  House  of  Lords  was  founded  on 
any  assent  by  the  creditors;  and  such  deci- 
sion furnished  a  basis  for  the  rule  as  to 
affecting  a  creditor  who  has  notice.  In  an 
exhaustive  note  to  Dean  v.  Collins,  9LR.  A 
(N.  S.)  49  et  seq.,  after  discussing  the  rul- 
ing in  the  majority  of  the  cases  that  an  as- 
sumption of  partnership  liability  is  a  prom- 
ise made  for  the  benefit  of  the  partnership 
creditors,  of  which  such  a  creditor  is  at  lib- 
erty to  take  advantage,  and  which  he  may 
enforce  against  the  assuming  partner  or 
partners,  and  after  referring  to  the  differ- 
ence in  the  decisions  as  to  whether  a  re- 
tiring or  indemnified  partner  occupies  the 
position  of  a  surety,  not  only  as  to  the  suc- 
ceeding partner  or  firm  assuming  the  debts 
of  the  old  firm,  but  also  as  to  a  creditor 
with  notice, '  the  anno ta tor  says:  "So  an- 
other difference  of  opinion,  running  large- 
ly along  the  same  lines,  appears  with  refer- 
ence to  the  right  of  a  partnership  creditor  to 
take  advantage  of  an  assumption  of  part- 
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nershlp  debts.  Generally  speaking,  but  with 
some  exceptions,  the  courts  which  regard  as- 
sent by  the  creditor  as  necessary  to  make  an 
assumption  effectual  as  against  the  original 
rights  of  the  creditors  and  the  original  lia- 
bilities of  the  retiring  or  indemnified  part- 
ner hold  that  the  creditor  cannot  proceed 
against  the  assuming  debtor  alone  on  his  as- 
sumption without  joining  his  codebtors,  unless 
he  assented  to,  or  became  a  party  to,  the  as- 
sumption." 

Let  us  now  consider  the  decisions  and 
codified  law  in  this  state.  In  Bell  v.  Mc- 
Grady,  32  Ga.  257,  a  firm  engaged  in  a  liv- 
ery stable  business  purchased  a  horse  and 
buggy,  giving  therefor  a  promissory  note, 
which  was  transferred  for  value  by  the 
payee  to  another  person.  A  short  time 
thereafter  the  firm  sold  all  of  its  property, 
Including  its  stables,  business,  horses,  bug- 
gies, books  of  account,  and  other  appurte- 
nances (among  the  property  sold  being  the 
horse  and  buggy  for  which  the  note  was 
given),  and  the  purchaser  agreed  in  writ- 
ing to  pay  all  the  debts  and  liabilities  of 
the  firm.  The  holder  of  the  note  filed  a  bill 
in  equity  against  the  members  of  the  part- 
nership and  the  purchaser.  He  alleged  that 
the  prime  consideration  of  the  purchase  by 
the  person  who  bought  the  property  of  the 
firm  was  his  agreement  to  pay  their  debts; 
that  the  purchaser  did  pay  to  the  complain- 
ant a  small  amount  of  the  note;  that  the 
written  agreement  was  inaccessible  to  the 
complainant,  and  he  believed  it  had  been 
destroyed  by  the  purchaser;  that  the  firm 
and  its  members  were  insolvent;  that  one 
of  them  had  absconded;  that  the  purchaser 
refused  to  pay  the  balance  due  on  the  note, 
notwithstanding  he  had  collected  from  the 
credits  of  the  firm  more  than  enough  for 
that  purpose.  The  bill  prayed  for  discovery, 
and  that  the  purchaser  from  the  firm  be 
compelled  to  pay  to  the  complainant  the 
principal  and  interest  due  on  the  note.  At 
the  trial  a  motion  was  made  on  behalf  of 
the  defendant  to  dismiss  the  bill,  for  want 
of  equity,  and  because  the  complainant  had 
an  adequate  remedy  at  law.  The  trial 
judge  dismissed  the  case.  This  court  re- 
versed the  judgment.  It  was  held  that  the 
purchaser  of  the  assets  of  the  firm,  by  vir- 
tue of  his  agreement  with  them,  stood  in 
the  position  of  a  trustee  to  pay  their  debts, 
and  that  it  was  proper  for  the  creditor  to 
go  into  equity  to  enforce  this  agreement 
In  Dallas  v.  Heard,  32  Ga.  604,  a  married 
woman  and  her  children  were  interested  in 
certain  property.  They  entered  Into  an 
agreement  by  which  it  was  stipulated  that 
such  property  (except  certain  specified  ar- 
ticles) should  be  "all  sold,  and  that  the  pro- 
ceeds of  the  sale,  and  the  negroes  (after 
payment  of  all  debts  for  which  said  prop- 
erty is  legally  bound)  be  divided  among  said 
children,  in  consideration  of  which  the  chil- 
dren should  each  pay  to  the  said  Lucinda 
[the  woman]  annually  the  one-sixth  part  of 


$350  during  her  natural  life.*9  Under  this 
agreement  the  property  was  sold  and  a  di- 
vision made.  A  short  time  thereafter  the 
woman  died  insolvent,  leaving  no  estate  of 
any  kind,  and  no  administrator  was  ap- 
pointed. A  creditor  of  the  woman,  who  held 
a  note  made  before  the  date  of  the  agree- 
ment, filed  a  bill  in  equity  against  the  chil- 
dren, alleging  that  the  debt  was  a  charge 
upon  the  estate  of  the  woman,  and  that,  as 
the  children  had  the  property,  each  should 
pay  a  proper  proportion  of  the  debt  On  de- 
murrer the  bill  was  dismissed.  This  court 
reversed  the  judgment,  holding  that  the 
question  as  to  whether  the  plaintiff,  who 
was  not  a  party  to  the  agreement  could  en- 
force it  in  equity,  was  no  longer  an  open 
one,  after  the  decision  in  Bell  v.  McGrady, 
supra.  It  was  also  held  that,  the  original 
debtor  having  died  leaving  no  property,  and 
no  administration  having  been  granted,  this 
was  a  sufficient  excuse  for  not  making  her, 
or  a  representative  of  her  estate,  a  party 
to  the  bill.  The  decisions  in  these  two  cas- 
es have  never  been  reversed  or  formally 
modified,  though  in  some  decisions  the  cas- 
es under  consideration  were  distinguished 
from  those  cited  above.  If  there  should  be 
an  Irreconcilable  conflict  between  them  and 
some  later  decision,  without  any  overruling 
or  changing  of  the  earlier  decisions,  under 
our  statute  the  older  decision  would  stand. 
Civil  Code  1910,  §  6207. 

In  Empire  State  Ins.  Co.  v.  Collins,  54  Ga. 
376,  a  domestic  fire  insurance  company  is- 
sued a  policy.  Afterward  another  domestic 
insurance  company,  whose  principal  office 
was  in  a  different  county,  purchased  from 
the  insuring  company  its  business  and  as- 
sets, and  assumed  the  payment  of  its  indebt- 
edness due  or  to  become  due  on  its  policies. 
No  contract  was  made  by  the  purchasing 
company  with  the  holder  of  the  policy,  and 
nothing  occurred  to  establish  any  relation 
between  them,  or  to  give  the  person  as- 
sured any  claim  on  the  second  company, 
except  such  equitable  rights  as  he  might 
have  growing  out  of  the  contract  between 
the  two  corporations.  After  a  loss  by  fire, 
the  assured  brought  an  action  at  law  against 
both  companies  in  a  county  where  the  orig- 
inal insurer  had  no  office  or  agent.  It  was 
held,  under  the  statute  as  it  then  stood  in 
relation  to  venue,  that  suit  could  not  be 
brought  against  the  insuring  company  in 
that  county,  and,  this  being  so,  that  the  ac- 
tion at  law  could  not  be  sustained  separate- 
ly against  the  purchasing  company,  as  there 
was  no  such  privity  or  relation  between  it 
and  the  assured  as  would  entitle  him  to  such 
action  against  that  company  on  the  contract 
made  between  the  two  companies.  In  the 
opinion  it  was  said:  "No  contract  was  made 
between  the  plaintiff  and  the  Home  Com* 
pany  [the  purchasing  company],  no  premium 
had  been  received  by  it  from  him,  and  the 
only  claim  he  had  on  that  company  was  the 
equitable  right  growing  out  of  its  contract 
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with  the  company  which  issued  its  policy. 
It  is  true  he  might  enforce  this  agreement 
by  bill  (32  Ga.  257;  Id.  32  Ga.  604),  or  at 
law,  with  proper  pleadings.  But,  to  have 
asserted  it  against  the  Home  Company,  it 
would  have  been  necessary  to  have  made 
the  Empire  Company  a  party,  and  had  it 
legally  served."  Here  Is  a  distinct  recogni- 
tion of  the  equitable  right  of  the  assured. 
In  Bracken  St  Ellsworth  v.  Dillon,  64  Ga. 
243,  37  Am.  Rep.  70,  it  was  sought  to  bind 
an  incoming  partner  for  the  debts  and  lia- 
bilities of  a  former  firm,  which  had  been 
succeeded  in  business  by  an  individual  and 
for  the  debts  of  this  individual,  who  had 
been  succeeded  by  another  firm,  against 
which  the  suit  was  brought  It  was  held 
that  the  plaintiffs  must  show  some  agree- 
ment on  the  part  of  the  incoming  partner, 
upon  a  sufficient  consideration,  to  assume 
such  liabilities  and  pay  such  debts,  before 
he  could  be  bound,  through  the  new  firm, 
to  pay  the  old  indebtedness.  This  decision 
accords  with  the  general  rule  that  one  can- 
not be  made  liable  for  a  debt  which  he 
neither  incurred  nor  agreed  to  pay.  The 
mere  entrance  of  a  new  partner  into  a  firm 
does  not  render  him  liable  for  pre-existing 
debts.  But  this  does  not  affect  the  ques- 
tion of  what  legal  or  equitable  rights  pre- 
existing creditors  may  have,  if  the  new 
partner,  in  acquiring  an  interest  In  the 
firm,  agrees  that  the  new  firm  will  assume 
the  debts  of  the  old.  Some  of  the  language 
in  the  opinion  in  that  case  may  be  broad; 
but  there  is  no  ruling  that,  in  case  of  such 
an  assumption,  pre-existing  creditors  would 
have  no  rights,  legal  or  equitable.  In  Mor- 
ris v.  Marqueze  St  Varney,  74  Ga.  86,  the 
ruling  was  repeated.  It  has  since  been 
codified.     Civil  Code  1910,  §  3174. 

In  connection  with  the  expression,  "on 
sufficient  consideration,"  it  is  to  be  noted 
that  in  this  state  a  consideration  does  not 
have  to  move  from  the  person  to  whom  the 
promise  is  made.  In  Civil  Code  1910,  § 
4249,  it  is  declared:  "If  there  be  a  valid 
consideration  for  the  promise,  it  matters 
not  from  whom  it  is  moved,  the  promisee 
may  sustain  his  action,  though  a  stranger 
to  the  consideration."  If  the  creditors  may 
not  technically  be  designated  as  promisees, 
the  principle  is  recognized  that  a  person 
may  enforce  a  contract,  though  he  did  not 
furnish  the  consideration.  Besides,  the  ob- 
ligation of  the  original  firm  to  pay  its  cred- 
itors, and  the  fact  that  the  assets  subject 
to  the  debts  are  transferred,  and  as  a  part 
of  the  transaction  the  obligation  is  assumed 
by  the  new  firm,  must  not  be  overlooked. 
In  Gunter  v.  Mooney,  72  Ga.  205,  a  woman 
and  another  entered  into  a  written  agree- 
ment, whereby  the  other  party  was  to  take 
the  son  of  the  woman,  feed  and  clothe  him, 
and  give  him  a  common  school  education, 
and  a  horse,  bridle,  and  saddle  when  he  be- 
came 21  years  of  age.  After  becoming  of 
age,  the  son  brought  suit  against  the  third 


party,  alleging  a  breach  of  covenant,  in  that 
the  defendant  failed  to  give  him  a  common 
school  education.  It  was  held  that  he  was 
not  a  party  or  privy  to  the  contract,  but  a 
mere  stranger,  and  could  not  maintain  an 
action  of  covenant  upon  it  It  will  be  seen 
that  this  involved  no  transfer  of  assets  sub- 
ject to  debts,  no  assumption  of  pre-existing 
debts,  and  no  question  of  partnership.  In 
fact,  there  was  no  legal  duty  on  the  part 
of  the  parent  to  furnish  a  common  school 
education,  and  no  assumption  of  the  per- 
formance of  such  a  duty  by  the  other  con- 
tracting party. 

In  Pfeiffer  St  Co.  v.  Hunt,  75  Ga.  513,  a 
surviving  partner  of  a  firm  sold  the  entire 
partnership  property,  and  as  a  part  of  the 
consideration  the  purchaser  agreed  to  assume 
all  the  liabilities  of  the  firm,  and  also  to  pay 
a  certain  sum  of  money.  A  person  who  held 
a  promissory  note,  executed,  not  by  the  firm, 
but  by  one  of  the  partners  as  principal  and 
the  other  as  surety,  brought  suit  on  the  note 
against  the  purchaser  of  the  partnership  as- 
sets, alleging  that  the  note  was  for  merchan- 
dise sold  to  the  firm  while  in  business.  It 
was  held  that  there  was  no  privity  between 
the  holder  of  such  a  note  and  the  purchaser 
of  the  firm  property;  that  there  was  no 
agreement  to  pay  the  holder  of  such  note, 
which  was  not  a  partnership  debt,  but  an 
individual  debt  of  one  partner  on  which  the 
other  was  surety,  and  that  the  petition  was 
demurrable.  An  offer  was  made  to  amend 
the  petition  by  setting  out  the  written  con- 
tract, whereby  it  was  alleged  that  the  pur- 
chaser undertook  and  obligated  himself  to 
pay  all  indebtedness  of  the  business  conduct- 
ed by  the  former  partners,  and  that  the 
promissory  note  held  by  the  plaintiff  was 
one  of  the  liabilities  of  the  business,  which 
the  defendant  agreed  to  pay.  It  was  held 
that  this  amendment  was  properly  refused. 
It  was  said  in  the  opinion  that  in  its  original 
form  the  suit  was  "against  a  party  that  it 
was  sought  to  substitute  for  the  principal 
debtor  and  his  security.  The  amendment  of- 
fered to  charge  the  defendant  as  having  un- 
dertaken to  pay  the  debt,  which  the  plaintiff 
alleged  was  due  to  him  from  the  firm  of 
Trultt  St  Hunt"  It  was  added  that  there 
was  nothing  in  the  original  pleadings  to 
amend  by,  and  that,  had  there  been  enough 
upon  which  to  ingraft  an  amendment,  the 
one  offered  sought  to  introduce  a  new  and 
distinct  cause  of  action.  It  will  be  seen  that 
this  did  not  hold  that  the  creditor  would 
have  had  no  rights,  as  against  the  purchas- 
er, upon  an  action  properly  brought 

In  Austell  v.  Humphries,  99  Ga.  408,  27 
S.  E.  736,  S.,  being  indebted  to  H.,  agreed 
with  him  in  parol  that  H.  should,  to  the  ex- 
tent of  the  indebtedness,  have  "an  interest" 
in  certain  promissory  notes  which  S.  held  on 
a  third  person.  Subsequently  S.  delivered 
these  notes  to  A.  for  use  by  the  latter  in 
raising  money,  with  an  understanding  that 
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H.  was  to  be  paid  out  of  their  proceeds;  but 
there  was  no  contract  or  agreement  of  any 
kind  between  A.  and  H.  A.  raised  money 
on  the  notes,  but  did  not  pay  any  portion  of 
the  same  to  H.,  though  he  afterwards  prom- 
ised H.  in  parol  to  pay  H.  the  debt  due 
him  by  S.  It  was  held  that  H.  had  no  such 
title  to  the  notes  in  question  as  would  have 
authorized  him  to  bring  an  action  against  S. 
for  any  of  the  notes  or  their  proceeds.  It 
was  said  tbat.th.e  suit  was  upon  an  express 
contract,  and  no  contract  between  H.  and  A. 
was  shown.  It  was  further  held  that  the 
promise  made  by  A.  to  fl„  after  receiving 
and  realizing  on  the. notes,  that  he  would 
pay  H.,  was  without  legal  consideration,  and 
did  not  furnish  a  ground  for  recovery.  Here 
again  the  question  arose  upon  a  suit  which 
was  considered  to  be  one  at  law  based  on  an 
express  contract  There  was  also  no  ques- 
tion of  partnership,  and  no  transfer  of  firm 
assets  with  an  assumption  of  firm  debts. 
Spears  v.  Scott,  111  Ga.  745,  36  S.  E.  950, 
depends  on  special  facts;  but,  in  so  far  as 
it  throws  light  on  the  question,  it  seems  to 
recognize  the  equity  of  a  mortgage  creditor 
whose  debt  a  purchaser  of  land  agreed  to 
pay. 

In  Hawkins  v.  Central  Ry.  Co.,  119  Ga. 
159,  46  S.  E.  82,  one  railroad  company  sold 
to  another  its  property  and  vendible  fran- 
chises, in  consideration  of  a  sum  of  money 
and  an  agreement  by  the  purchaser  to  pay 
the  vendor's  "current  liabilities."  It  was 
held  that  one  who  had  been  injured  by  rea- 
son of  the  negligence  of  the  vendor  company 
could  not  maintain  a  suit  therefor  against  the 
vendee.  After  referring  to  the  two  lines  of 
decisions,  the  opinion  said  that  the  court 
was  relieved  from  deciding  between  these 
divergent  authorities,  in  view  of  the  com- 
mon-law principles  codified  in  two  sections. 
One  was  the  section  already  quoted,  which 
declares  that,,  if  there  be  a  valid  considera- 
tion for  the  promise,  it  matters  not  from 
whom  it  moved,  and  that  the  promisee  may. 
sustain  his  action,  though  a  stranger  to  the 
consideration.  Civil  Code  1910,  §  4249.  The 
other  was  the  section  which  declares:  "As  a 
general  rule,  the  action  on  a  contract,  wheth- 
er express  or  implied,  must  be  brought  in 
the  name  of  the  party  in  whom  the  legal  In- 
terest in  such  contract  is  vested,  and  against 
the  party  who  made  it  in  person  or  by  agent" 
Civil  Code  1910,  §  5516.  It  may  be  doubted 
whether  these  sections  have  the  full  effect 
seemingly  attributed  to  them.  Declaring  that 
a  promisee  may  enforce  the  promise,  al- 
though he  did  not  furnish  the  consideration, 
does  not  seem  to  exclude  persons  who  may 
have  interests  from  protecting  them  by  ap- 
propriate action;  and  the  statement  that  "as 
a  general  rule"  the  action  must  be  brought 
in  a  certain  way  would  seem  to  imply  the 
existence  of  exceptions  to  such  general  rule, 
rather  than  its  universality.  But,  however 
that  may  be,  this  decision  and  others  estab- 


lish the  rule  that,  where  a  vendee  agree* 
to  pay  the  debts  of  the  vendor,  the  creditor* 
of  the  latter  cannot  in  this  state  sue  the 
vendee  at  law,  upon  the  contract  It  has 
since  been  followed  in  Guthrie  v.  Atlantic 
Coast  Line  R.  Co.,  119  Ga.  663,  46  S.  E.  824. 

[3]  It  does  not,  however,  settle  the  ques- 
tion of  when  there  may  be  equitable  right* 
in  creditors,  which  may  be  protected  by  equi- 
table proceedings  and  with  proper  parties. 
Nor  does  it  deal  with  the  status  of  retiring- 
or  incoming  partners  and  the  assumption  of 
the  debts  of  the  former  firm  by  the  latter. 
In  an  Illustrative  way,  it  was  said  in  the- 
opinion:  "Thus,  if  property  is  put  in  the- 
hands  of  an  assignee  or  trustee,  to  be  sold 
and  the  proceeds  applied  to  the  payment  of 
creditors,  the  latter  may  sue  in  equity  to- 
enforce  the  agreement  for  their  benefit.  Bell 
v.  McGrady,  32  Ga.  257;  Dallas  v.  Heard,  3? 
Ga.  604(2)."  But  in  fact  such  was  not  the 
exact  agreement  made  in  those  cases,  espe- 
cially not  in  the  case  of  Bell  v.  McGrady, 
as  will  appear  from  what  is  said  in  a  former 
part  of  this  opinion.  In  Sears  v.  Scott,  su- 
pra, a  somewhat  similar  reference  was  made 
to  those  cases,  when  it  was  said:  "In  Bell 
v.  McGrady,  32  Ga.  257,  and  Dallas  v.  Heard*. 
Id.  604,  wherein  the  contracts  sued  upon 
were  construed  to  constitute  the  promisor 
trustee  for  the  benefit  of  the  third  person,, 
it  was  held  that  the  latter  might  sue  there* 
on  in  equity."  Neither  in  the  case  of  Haw- 
kins nor  in  that  of  Sears  was  mention  made 
of  what  was  held,  in  the  two  earlier  case* 
cited,  to  be  sufficient  to  create  "a  trust"  or 
enforceable  equitable  right,  in  favor  of  credi- 
tors of  a  vendor,  especially  where  the  orig- 
inal debtor  was  insolvent  If  It  be  suggested 
that  garnishment  is  the  remedy  of  the  credi- 
tor, it  may  be  asked,  how  can  a  creditor 
garnish  a  promise  to  pay  his  own  debt?  Sap- 
pose  that  all  or  a  large  part  of  the  considera- 
tion for  the  sale  of  a  debtor's  property  wa* 
the  promise  by  the  vendee  to  pay  the  vendor's^ 
debts;  what  would  be  the  status  of  the  cred- 
itors? 

[41  From  what  has  been  said,  it  will  be- 
seen  that  in  this  state  the  creditor  of  the 
vendor  cannot  bring  an  action  at  law  against 
the  vendee  assuming  to  pay  debts,  but  in 
a  proper  case,  may  resort  to  equitable  pro- 
ceedings in  the  superior .  court  which  can 
give  both  legal  and  equitable  relief.  Thi* 
meets  one  objection  which  has  been  raised 
to  the  rule  allowing  the  creditor  to  sue  di- 
rectly— that  both  the  debtor,  who  is  the  di- 
rect promisee,  and  the  creditor  might  have 
a  right  of  action  against  the  promisor.  It 
all  parties  are  before  the  court  on  equitable- 
proceedings,  full  justice  can  be  done,  and 
the  rights  of  all  protected.  A  somewhat 
similar  ruling  was  made  as  to  a  partial  as- 
signment of  a  chose  in  action.  It  was  held 
that  the  assignee  could  not  sue  the  debtor 
at  law,  but  might  bring  an  equitable  pro* 
I  ceeding,   wherein  the  rights  of  all  partle* 
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could  be  determined.  Rivers  v.  Wright,  117 
Ga.  81,  43  S.  E.  499. 

We  now  turn  to  the  doctrine,  as  it  exists 
In  this  state,  of  the  effect  of  a  dissolution  of 
a  firm,  or  sale  by  one  partner  to  a  third 
person,  and  the  assumption  of  the  debts  by 
the  continuing  partner  or  firm,  as  creating 
the  relation  of  principal  and  surety.  In 
Preston  v.  Garrard,  120  Ga..  689,  48  S.  R. 
118,  102  Am.  St.  Rep.  124,  1  Ann.  Cas.  724, 
the  subject  was  carefully  considered,  the  de- 
cision In  Oakley  v.  Pasheller,4  Cl.  St  F.  207, 
supra,  and  the  later  explanation  of  It  by 
Coburn,  C.  J.,  were  mentioned,  and  a  review 
of  the  decisions  In  this  state  made.  Upon 
the  whole,  it  was  declared  that  this  court 
had  followed  what  was  understood  to  have 
been  ruled  In  the  Oakley  Case,  and  that  it 
was  the  fixed  rule  here  that  "a  creditor  of 
the  partnership,  who  has  notice  of  the  dis- 
solution and  the  agreement  by  the  continuing 
partner  to  assume  the  debts,  Is  bound  to  ac- 
cord to  the  retiring  partner  all  the.  rights  of 
a  surety,"  and  may  so  act  as  to  work  the 
discharge  of  the  retiring  partner  from  liabil- 
ity, as  a  surety  might  be  discharged.  This 
rule  cannot  be  confined  to  a  case  where  one 
partner  retires,  and  the  remaining  partner 
assumes  the  debts.  In  the  parent  case  cited 
above,  a  partner  died.  A  new  firm  was  form- 
ed by  the  remaining  partner  and  another, 
which  purchased  the  interest*  of  the  decedent, 
and  the  new  firm  agreed  with  the  executor 
to  assume  and  pay  the  liabilities  of  the  old 
firm.  See,  also,  Arnold  v.  Nichols,  64  N.  Y. 
118. 

It  is  submitted  that  it  would  be  most  ex- 
traordinary if  the  courts  should  hold  that 
partners,  by  means  of  a  sale  of  the  Interest 
of  one  to  another,  or  to  a  new  firm,  and  an 
agreement  by  the  latter  to  assume  the  debts 
of  the  old  firm,  could  affect  a  creditor  hav- 
ing notice,  place  on  the  latter  the  duty  of 
respecting  the  rights  of  the  retiring  partner 
as  a  surety,  whose  principal  Is  the  partner 
or  firm  assuming  the  debts,  and  yet  declare 
that  the  creditor  cannot  elect  to  treat  the 
partner  or  firm  so  assuming  the  debt  as  the 
principal.  An  arrangement  of  the  character 
named,  to  which  the  creditor  is  not  a  party 
and  does  not  assent,  does  not  of  itself  de- 
stroy his  right  to  sue  his  original  debtors. 
But  if  It  compels  him  to  recognize  a  status 
for  the  benefit  of  such  debtors,  or  one  of 
them,  Is  he  debarred  from  the  privilege  of 
recognizing  it  for  his  own  benefit?  By  Civil 
Code  1910,  §  3216,  it  is  declared  that  "the 
rights  of  creditors  shall  be  favored  by  the 
courts,  and  every  remedy  and  facility  af- 
forded them  to  detect,  defeat,  and  annul  any 
effort  to  defraud  them  of  their  Just  rights." 
And  in  section  3217  it  is  said:  "Courts  of 
equity  should  assist  creditors  in  reaching 
equitable  assets  in  every  case  where  to  refuse 
interference  would  Jeopard  the  collection  of 
their  debts."    If  not  a  violation  of  the  letter 


of  these  sections,  It  would  certainly  not  ac- 
cord with  their  spirit  and  purpose  to  hold 
that  a  firm  of  debtors  could  shift  their  as- 
sets at  will,  and  Impose  on  their  creditors, 
duties  by  mere  notice,  but  could  prevent  a 
creditor  from  accepting  for  his  benefit  the 
status  which  they  had  thrust  upon  him  for 
their  own.    Such  is  not  the  law. 

In  the  present  case  Bridges  sought  to 
have  a  court  exercising  equitable  Jurisdiction 
to  wind  up  the  affairs  of  Parr,  Bridges  & 
Co.,  and  to  "make  Just  and  final  distribu- 
tion of  all  its  assets  amongst  all  persons 
entitled  to  share  therein."  But  he  objected 
to  Sheppard's  intervening  and  claiming  the 
right  to  "share  therein,"  or  attacking  the 
claims  of  Bridges,  and  seeking  equitable  re- 
lief. The  complainant  opened  the  door  of  a 
court  of  equity  and  invited  entrance,  but  he 
objected  to  jSheppard  as  an  unwelcome  inter- 
venor.  Sheppard  claims  to  stand  as  a  retir- 
ing partner  of  Sheppard  &  Parr,  with  the 
rights  of  a  surety  against  Parr  &  Parr,  who 
were  succeeded  by  Parr,  Bridges  &  Co.,  which 
firm  assumed  the  debts  of  the  former  firms, 
but  have  not  paid  them,  and  he  alleges  that 
he  has  had  to  pay  some  of  the  debts  of 
Sheppard  &  Parr.  He  alleges,  also,  that  the 
purchase  money  for  his  interest  in  the  firm 
of  Sheppard  &  Parr  has  never  been  paid; 
that  he  retained  title  to  it  until  payment; 
that  he  thus  stands  as  a  creditor ;  that  the 
fund  before  the  court  arose  in  part  from  in- 
surance policies  transferred  by  him;  that 
Bridges  has  never  paid  for  his  Interest,  has 
destroyed  evidence  of  indebtedness  by  him 
to  the  former  firms,  and  is  seeking  to  secure 
for  himself  the  funds  of  the  firm  available 
for  payment  of  the  debts.  Under  his  allega- 
tions he  is  entitled  to  intervene  and  seek  re- 
lief. None  of  the  grounds  of  the  demurrer 
were  meritorious,  and  they  should  have  been 
overruled. 

We  do  not  pass  on  questions  of  priority  of 
claims,  as  they  are  not  before  us,  but  only 
upon  the  right  to  file  and  urge  an  interven- 
tion. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 

(137  Ga.  665) 
THROWER  v.  LOGAN  et  aL 
(Supreme  Court  of  Georgia.     Feb.  27,  1912.) 

(8yllahu$  hy  the  Court.) 

Vendor  and  Purchaser  (§  129*)— Perform- 
ance of  Contract— Title  or  vendor. 
Where  a  contract  for  the  sale  of  land, 
signed  by  one  party  as  vendor  and  by  another 
called  the  purchaser,  contained  a  stipulation 
that  "this  agreement  is  made  subject  to  right 
of  purchaser  to  investigate  titles  to  the  prop- 
erty, and  to  decline  to 'perform  if  title  of  the 
vendor  be  legally  insufficient  and  they  fail  to- 
perfect  the  same  within  a  reasonable  time/' 
and,  after  fixing  times  of  payment  by  install- 
ment, provided  further  that  cash  payment  was 
to  be  made  "when  vendors  comply  with  their 
obligation    to    make    satisfactory    showing    as 
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to  title,"  and  where,  in  a  suit  against  the  pur- 
chaser for  a  breach  of  such  contract,  it  appears 
that  the  vendors  had  only  an  option  given  by 
the  real  owner  of  the  property*  and  that  the 
vendors  did  not  acquire  title  to  the  property 
during  the  life  of  the  option,  such  vendors  can- 
not maintain  the  suit  for  a  breach  of  the  con- 
tract, although  it  is  alleged  that  the  purchaser 
refused  absolutely  to  comply  with  the  contract 
and  renounced  his  obligation  under  the  same 
before  the  expiration  of  the  option. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  (§  23&-244,  249;  Dec. 
Dig.  §  129.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  James  L.  Logan  and  others 
against  M.  L.  Thrower.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

The  petition  of  James  L.  Logan,  E.  6. 
Black,  and  E.  Rivers  against  M.  L.  Thrower 
sets  forth  the  following  facts:  M.  Haralson, 
Sr.,  secured  a  written  option  to  purchase 
from  J.  Aldredge,  the  owner,  a  piece  of  real 
estate  on  Peters  street,  in  the  city  of  At- 
lanta, for  the  price  of  $50,000.  Haralson 
then  entered  into  a  written  contract  with  pe- 
titioners, whereby  the  latter,  in  considera- 
tion of  their  negotiating  a  sale  of  the  prop- 
erty and  bearing  all  expenses  incident  there- 
to, were  to  have  two-thirds  of  the  gross 
profits  arising  from  such  sale  as  they  might 
make  of  the  property  within  the  life  of  the 
option.  E.  Rivers  Realty  Company,  acting 
as  agents  for  Logan,  Black,  and  Rivers, 
negotiated  a  sale  of  the  property  to  M.  L. 
Thrower  for  the  price  of  $65,000.  This  sales 
contract,  after  reciting  that  it  is  between 
"M.  L.  Thrower  (as  purchaser)  and  B.  Rivers 
Realty  Co.,  agents  (as  vendors),"  contained 
the  following  stipulations:  "This  agreement 
is  made  subject  to  right  of  purchaser  to  in- 
vestigate titles  to  the  property,  and  to  de- 
cline to  perform  if  title  of  the  vendors  be 
legally  insufficient  and  they  fail  to  perfect 
the  same  within  a  reasonable  time.  *  *  * 
Cash  payment  to  be  made  when  vendors 
comply  with  their  obligation  to  make  satis- 
tory  showing  as  to  title."  E.  Rivers  Realty 
Company  tendered  to  Thrower  a  complete 
abstract  of  title  to  the  property,  in  order 
that  he  might  have  the  title  investigated, 
and  later  caused  to  be  tendered  to  him  a 
bond  for  title,  properly  executed  by  Aldredge, 
the  owner,  and  also  promissory  notes  cover- 
ing the  deferred  payments,  all  in  accordance 
with  the  *  terms  of  their  contract  of  sale 
made  with  Thrower;  but  Thrower  declined 
to  receive  the  bond  for  title,  or  to  execute 
the  promissory  notes,  and  "said  Thrower, 
about  the  time  said  bond  for  title  from 
James  Aldredge  was  tendered  to  him,  be- 
fore the  date  and  subsequent  thereto,  but  be- 
fore the  expiration  of  said  option,  repudiated 
said  sale  and  refused  to  carry  out  said  con- 
tract, without  reason."  Thrower  was  fully 
advised,  at  the  time  he  executed  the  contract 
for  the  purchase  of  the  property,  of  the  ex- 


istence of  the  option  referred  to,  was  advised 
that  E.  Rivers  Realty  Company  were  acting 
as  agents  for  petitioners,  and  that  petition- 
ers' right  to  said  property  rested  upon  their 
contract  with  Haralson.  Haralson's  option 
to  purchase  the  property  for  $50,000  expired 
about  four  months  after  Thrower  is  alleged 
to  have  repudiated  the  sale  to  himself.  The 
option  having  expired,  petitioners  seek  to 
recover  as  damages  from  Thrower  two-thirds 
of  $15,000,  the  gross  profits  which  would 
have  been  realized  on  the  transaction  by  a 
consummation  of  the  sale  to  Thrower;  this 
to  be  credited  with  two-thirds  of  the  $500 
earnest  money  paid  by  Thrower  at  the  time 
he  executed  the  contract,  the  other  one-third 
having  been  paid  over  to  Haralson  in  accord- 
ance with  the  terms  of  petitioners'  contract 
with  him,  as  above  set  forth.  Thrower  filed 
a  general  demurrer  to  the  petition,  which 
was  overruled,  and  he  excepted. 

McDaniel,  Alston  &  Black  and  Robt  C.  & 
Philip  H.  Alston,  for  plaintiff  in  error.  An- 
derson, Felder,  Rountree  St  Wilson,  for  de- 
fendants in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  Pretermitting  any  discussion  of  the 
question  whether  or  not  the  word  "agents" 
is  not  mere  descrlptio  persons,  and  whether, 
therefore,  E.  Rivers  Realty  Company  were 
not  the  only  persons  who  could  sue  for  a 
breach  of  the  sales  contract  by  Thrower  and 
the  other  party  thereto,  notwithstanding  the 
allegations  in  the  petition  that  B.  Rivers 
Realty  Company  were  in  fact  the  agents  of 
the  plaintiffs  and  that  this  was  known  to 
Thrower,  and  conceding  that  the  plaintiffs 
would  have  the  same  right  to  bring  suit  for 
a  breach  of  this  contract  that  their  alleged 
agents,  E.  Rivers  Realty  Company,  would 
have  had,  we  are  of  the  opinion  that  the 
general  demurrer  to  the  petition  should  have 
been  sustained.  The  written  contract  as  it 
stands  is  plain,  unambiguous,  and  complete. 
Under  that  contract  the  defendant  had  the 
right  to  decline  performance  "if  title  of  the 
vendor  be  legally  insufficient  and  they  fail  to 
perfect  the  same  within  a  reasonable  time." 
According  to  the  showing  in  the  petition,  the 
plaintiffs  never  had  a  legally  sufficient  title. 
They  had  no  title.  They  had  an  interest  in 
an  option,  merely.  And  while  it  may  be 
true  that,  owing  to  the  commercial  standing 
of  the  plaintiffs,  they  would  in  all  probabili- 
ty have  secured  for  Thrower  a  perf ectly  good 
title  made  through  the  true  owner,  it  is  also 
true  that,  under  the  contract  as  it  Is  writ- 
ten, Thrower,  the  defendant,  contracted  for 
a  title  coming  through  the  vendors  named 
in  this  paper,  constituting  the  contract.  It 
might  be  that  if  the  plaintiffs,  while  they 
did  not  have  title  at  the  time  of  the  execu- 
tion of  this  contract,  had  within  a  reason- 
able time  acquired  a  sufficient  title  to  the 
property   in  controversy,   they  would  have 
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been  in  position  to  exact  performance  upon 
the  part  of  Thrower.  But  they  did  not  put 
themselves  in  that  position  at  any  time. 
They  never  had,  up  to  the  time  of  the  ex- 
piration of  the  option,  anything  more  than 
the  legal  right,  upon  compliance  with  their 
obligations  under  the  option,  to  maintain  an 
action  for  specific  performance  against  the 
real  owner  of  the  property,  in  case  he  should 
refuse  to  convey,  whereby  they  might  ac- 
quire title.  A  tender  of  a  bond  for  title 
from  the  real  owner  of  the  property  was  not 
the  equivalent  of  a  tender  of  a  bond  for  title 
from  the  vendors  named  in  the  contract, 
coupled  with  the  showing  that  they  had  title 
to  the  property.  See,  in  this  connection, 
Wells  Fargo  &  Co.  r.  Page,  48  Or.  74,  82 
Pac.  856,  3  L.  R.  A.  (N.  S.)  103,  and  the 
cases  cited  in  the  note.  Suppose  that,  on  the 
day  when  it  is  alleged  that  Thrower  refused 
to  perform  his  part  of  the  contract,  instead 
of  refusing,  he  had  made  a  tender  of  the 
purchase  money  in  accordance  with  the  con- 
tract; would  the  plaintiffs  have  been  able  to 
perform?  Clearly  not.  We  do  not  overlook 
the  fact  that  they  alleged  ability  to  perform, 
and  that  we  are  dealing  with  a  refusal  to 
sustain  a  demurrer  to  the  petition.  But  the 
allegation  of  ability  to  perform,  in  the  light 
of  the  entire  petition,  is  nothing  more  than 
a  conclusion  of  the  pleader,  and  is  to  be 
construed  in  connection  with  other  allega- 
tions in  the  petition  showing  that  they  were 
holders  of  an  option  given  by  the  owner  of 
the  property;  for  we  cannot  overlook  the 
other  distinct  allegation  in  the  petition  show- 
ing that  title  and  ownership  was  in  Aldredge. 
Evidently  the  allegation  in  the  petition  that 
plaintiffs  were  able  to  perform — that  is, 
make  title — means  merely  that  they  were  in 
position  to  enforce  their  rights  under  the 
option  above  referred  to.  But  their  rights 
under  this  option,  however  clear,  were  not 
the  equivalent  of  title  actually  acquired.  We 
do  not  think  that  the  petition,  construed  as 
a  whole,  shows  that  the  plaintiffs  were  able 
to  perform,  and  that  if  Thrower,  instead  of 
refusing  to  perform,  had  offered  to  do  so,  the 
plaintiffs  could  have  complied  with  their  ob- 
ligation. And  that  being  true,  the  refusal 
of  the  defendant  to  perform,  and  the  dec- 
laration upon  his  part  that  he  would  not 
perform,  gave  the  plaintiffs  no  right  of  ac- 
tion against  him;  and  the  petition  should 
have  been  dismissed  upon  general  demurrer. 
Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 
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HOWELL  et  al.  v.  WILSON  et  al. 
(Supreme  Court  of  Georgia.     Feb.  29,  1912.) 

(8yUabut  by  the  Court.) 

1.  Quieting  Title  (§  7*)— Rights  of  Coun- 
ties—Cloud  on  TITLE. 

Where  a  person  negotiating  for  the  sale  of 
land  caused  the  title  to  be  investigated,  and  re- 


fused to  buy  because  the  trustee  and  others 
specifically  named  in  a  trust  deed  and  others, 
some  of  whom  might  take  in  remainder  under 
such  deed,  the  tame  being  the  deed  through  which 
the  proposed  seller  claimed  by  grant  from  the 
trustee,  orally  proclaimed  that  only  an  estate 
for  the  life  of  one  of  the  persons  designated 
in  the  trust  deed  as  a  cestui  que  trust  passed 
by  the  trustee's  conveyance,  and  upon  the  death 
of  such  life  tenant  the  fee  would  vest  In  oth- 
er persons  contemplated  in  the  trust  deed,  the 
tenants  in  remainder  being  indeterminate  until 
the  death  of  the  life  tenant,  held,  the  fact  that 
the  negotiating  purchaser  refused  to  buy  mere- 
ly because  such  questions  were  so  raised  and 
urged  did  not  entitle  the  proposed  seller,  be- 
fore the  death  of  the  life  tenant,  to  proceed 
against  the  trustee  and  the  life  tenant  and  pos- 
sible contingent  remaindermen  contemplated  by 
the  trust  deed  to  quiet  his  title  and  remove  the 
alleged  claim  as  a  cloud  upon  it. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  §§  14-33;   Dec  Dig.  §  7.*] 

2.  Appeal  'and   Erbob    (§    843*)— Review- 
Questions  Considered. 

The  ruling  announced  in  the  preceding 
headnote  controls  the  case,  and  it  is  unneces- 
sary to  deal  with  other  assignments  of  error 
made  in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3331-3342;    Dec  Dig.  | 

843.*! 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  H.  L.  Wilson  and  others  against 
L.  I.  Howell  and  others. .  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Reversed. 

Henry  L.  Wilson,  Jack  J.  Spalding,  W.  T. 
Ashford,  and  Mrs.  Susan  W.  Allgood  brought 
suit  against  Mrs.  Lizzie  Ida  Howell,  Mrs. 
Eleanor  Howell  Gunby,  Clark  Howell,  Sr.t 
trustee,  Edgar  Roberts,  and  Louise  Roberts. 
The  substance  of  the  petition,  so  far  as  is 
now  material,  was  as  follows: 

In  1866  N.  E.  Gardner  executed  and  deliv- 
ered to  C.  W.  Dill,  as  trustee,  the  following 
conveyance:  "This  indenture,  made  and  en- 
tered into  this  the  4th  day  of  July  in  the 
year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-six,  between  Nathaniel  E. 
Gardner,  of  the  county  and  state  aforesaid, 
of  the  one  part,  and  Charles  W.  Dill,  of  the 
same  place,  trustee  for  Eliza  Ida  Gardner 
and  Mary  Ellen  Gardner,  children  of  the  said 
Nathaniel  E.  Gardner,  all  of  the  said  county, 
of  the  other  part,  wltnesseth  that  whereas, 
the  said  Nathaniel  E.  Gardner,  being  free 
from  debt  and  being  desirous  of  securing  to 
his  said  daughters,  Lizzie  Ida  Gardner  and 
Mary  Ellen  Gardner,  and  their  children  by 
any  future  husband,  a  maintenance,  support, 
and  education,  and  being  seised  and  possessed 
of  the  estate  hereinafter  mentioned,  being  ac- 
quired by  purchase:  Now,  therefore,  said  Na- 
thaniel E.  Gardner,  for  and  in  consideration 
of  the  natural  love  and  affection  that  he  has 
and  bears  to  his  said  daughters,  Lizzie  Ida 
and  Mary  Ellen,  and  for  the  purpose  of 
providing  a  support,  maintenance,  and  educa- 
tion for  them,  and  also  in  consideration  of 
the  sum  of  $10  to  him  paid,  the  said  Nathan- 
iel E.  Gardner,  in  hand  paid  at  and  before 


♦For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  6  Am.  Dig.  Key  No.  Series  6  Rep'r  Indexea 
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the  sealing  and  delivery  of  these  .presents, 
the  receipt  whereof  Is  hereby  acknowledged, 
hath  granted,  bargained,  sold,  and  conveyed, 
and  doth  by  these  presents  grant,  bargain, 
sell,  and  convey/  unto  said  Charles  W.  Dill, 
trustee  as  aforesaid,  and  to  such  other  trus- 
tee or  trustees  as  may  hereafter  be  appointed 
In  the  place  and  stead  of  the  said  C.  W.  Dill, 
or  his  successors,  trustees  for  the  said  Lizzie 
Ida  and  Mary  Ellen  or  their  children,  the 
following  named  property,  to  wit:  [Omitting 
description  of  the  property.]  To  have  and  to. 
hold  the  said  named  property  to  the  said 
Charles  W.  Dill,  trustee,  as  aforesaid,  with 
all  the  rights,  members,  and  appurtenances 
thereof,  together  with  all  the  improvements 
now  being  made  thereon  and  such  improve- 
ments as  I  may  choose  hereafter  to  make 
thereon,  and  to  such  other  trustees  as  may 
hereafter  be  appointed  for  the  said  Eliza  Ida 
Gardner  and  the  said  Mary  Ellen  Gardner,  in 
trust  for  their  sole  and  separate  use,  bene- 
fit, and  behoof,  for  and  during  their  natural 
lives,  and  at  their  deaths,  or  the  death  of 
either  of  my  said  daughters,  to  be  equally  di- 
vided, share  and  share  alike,  among  the 
children ;  but  in  case  that  either  of  my  said 
daughters  should  depart  this  life  leaving  no 
child  or  children,  or  the  issue  of  a  child  or 
children,  in  life  at  her  death,  then  and  in 
that  event  the  said  property  to  go  to  and 
vest  in  the  other  daughter,  or  in  case  of  her 
death  her  child  or  children,  or  issue  of  child 
or  children,  if  there  should  be  any  living,  but 
if  my  other  daughter  should  be  dead  without 
child  or  children,  or  the  issue  of  child  or  chil- 
dren, living,  then  to  go  to  and  vest  in  any 
other  child  or  children  that  I  may  have  liv- 
ing, share  and  share  alike.  I  hereby  further 
direct  that  my  two  daughters  shall  own  said 
property  in  common  during  their  minority,  or 
until  one  or  the  other  of  them  shall  marry; 
but  when  they  shall  attain  the  age  of  21,  or 
either  the  one  or  the  other  of  them  shall 
marry,  I  direct  that  said  property  shall  be 
divided  equally  between  them  by  three  com- 
petent disinterested  men,  who  shall  be  elect- 
ed by  their  trustee  for  that  purpose,  who 
shall  enter  upon  and  make  a  fair  estimate  of 
said  property,  not  only  in  relation  to  its 
permanent  value,  but  also  in  relation  to  its 
average  proceeds  and  profits,  and  when  so 
estimated  the  property  shall  be  described  on 
a  separate  list  of  said  appraisers  and  folded 
carefully  and  put  in  a  hat,  and  my  daughters 
shall  draw  for  the  same,  the  oldest  being 
entitled  to  draw,  and  the  estate  of  my  daugh- 
ters shall  thus  be  made  separate;  and  I  here- 
by further  direct  that  Charles  W.  Dill,  trus- 
tee as  aforesaid,  shall  advance  to  my  daugh- 
ters. If  necessary,  the  whole  of  the  income  or 
profits  of  the  property  aforesaid,  that  he 
shall  educate  them  in  good  style,  and  furnish 
them  means  and  facilities  to  qualify  and  sus- 
tain them  in  the  best  society,  and  that  nei- 
ther of  them  shall  be  accountable  to  the  oth- 
er for  any  part  of  the  proceeds  of  said  es- 
tate, but  they  shall  each  use  said  proceeds 


f  as  their  circumstances  may  require  until  said 
division  shall  be  made,  when  their  estate 
shall  become  individual  and  separate;  but 
before  said  estate  shall  be  divided,  if  there 
should  be  an  accumulation  of  means  suf- 
ficient to  buy  a  piece  of  property  of  any  con- 
siderable value,  then  I  direct  that  said  pro- 
ceeds shall  be  invested  in  property  of  sub- 
stantial value  which  will  afford  a  fair  and 
reasonable  profit,  with  prospect  of  permanent 
increase,  which  property  shall  be  subject  to 
the  same  division,  limitation,  and  restric- 
tions as  the  estate  hereinbefore  and  herein- 
after set  forth.  I  hereby  further  direct  and 
require  that  no  part  or  portion  of  the  corpus 
of  said  estate  shall  ever  be  sold  until  the 
life  estate  is  ended,  for  any  purpose  what- 
ever, unless  it  should  become  less  profitable 
than  ordinary  investments,  or  my  daughters 
shall  desire  to  change  their  residence  to 
some  other  locality,  or  for  some  other  like 
good  and  substantial  reason;  but  if  such  rea- 
son should  ever  exist,  the  fund  shall  be  rein- 
vested,  and  before  said  sale  shall  be  made  I 
hereby  direct  that  full  and  satisfactory  rea- 
sons shall  be  given  and  clear  and  sufficient 
proof  be  made  to  the  chancellor  granting  said 
order  that  such  necessity  exists,  and  that 
the  proceeds  of  the  same  when  made  shall 
be  reinvested  in  like  property,  or  property  as 
substantial  in  permanent  value  and  as  pro- 
ductive in  its  yield  of  profits.  I  herein  again 
direct  that  said  property,  at  the  death  of 
either  of  my  said .  daughters,  shall  vest  in 
and  become  absolute  fee-simple  estate  in  their 
child  or  children,  or  the  issue  of  their  child 
or  children;  but  if  either  or  both  of  them 
should  die  without  leaving  child  or  children, 
or  the  issue  of  child  or  children,  living  at 
the  time  of  their  death,  then  said  property 
shall  be  subject  to  the  limitations  and  re- 
straints hereinbefore  set  forth." 

In  1872  Dill,  as  trustee,  procured  an  order 
at  chambers  from  the  judge  of  the  superior 
court  of  Fulton  county  to  sell  the  land  con- 
veyed to  him  as  trustee,  or  so  much  of  it 
as  was  necessary  to  satisfy  certain  judg- 
ments which  had  been  rendered  against  him 
as  trustee  on  debts  against  the  grantor  ex- 
isting prior  to  the  execution  of  the  deed,  to 
pay  taxes  due  by  the  trust  estate,  and  to 
pay  for  certain  necessary  repairs  made  upon 
the  trust  property.  At  a  public  sale  made  in 
pursuance  of  such  order  the  plaintiff  Henry 
L.  Wilson  purchased  certain  portions  of  the 
land  conveyed  in  the  trust  deed.  Another 
person  bought  some  of  the  land  so  sold,  and 
subsequently  conveyed  it  to  Wilson.  There 
were  other  purchasers  of  different  parcels 
of  the  land  at  such  sale,  under  whom  Spald- 
ing, Ashford,  and  Mrs.  Allgood  respectively 
hold  under  mesne  conveyances.  Dill  resign- 
ed the  trust  in  1874,  and  Clark  Howell,  Jr. 
(now  Sr.),  who  had  married  Lizzie  Ida  Gard- 
ner, one  of  the  cestuis  que  trustent,  wait 
appointed  in  his  stead,  and  accepted.  Mary 
E.  Gardner,  the  other  cestui  que  trust,  diea 
in  childhood,  prior  to  the  resignation  of  DilL 
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Mrs.  Howell  is  still  In  life.  In  1878  Howell, 
as  trustee,  obtained  an  order  from  the  Judge 
of  the  superior  court  of  Fulton  county  to 
sell  at  private  sale  other  portions  of  the  land 
of  the  trust  estate  to  Westmoreland,  as  trus- 
tee, and  in  pursuance  of  such  order  a  sale 
was  consummated  by  a  deed  from  Howell, 
as  trustee,  to  Westmoreland,  as  trustee,  ex- 
ecuted and  delivered  in  September/  1878. 
The  parcels  of  land  conveyed  to  Westmore- 
land are  now  respectively  owned  by  Spald- 
ing, Aahford,  and  Mrs.  Allgood,  except  small 
parts  since  sold  by  them  under  warranty 
deed.  The  proceedings  to  obtain  this  last 
order  and  the  order  itself  were  by  inad- 
vertence never  entered  on  the  minutes  of  the 
court,  or  otherwise  recorded,  and  the  orig- 
inal papers  have  all  been  lost  Mrs.  Howell 
has  only  one  living  child  now,  Mrs.  Gunby; 
her  other  child  having  died  in  Infancy.  N. 
E.  Gardner  had  another  child,  Mary  B. 
Gardner,  born  about  10  years  after  the  ex- 
ecution of  the  trust  deed,  who  married  and 
subsequently  died,  leaving  as  her  only  heirs 
at  law  the  defendants  Edgar  Roberts  and 
Louise  Roberts.  The  plaintiffs  alleged  that 
they  have  severally  been  in  adverse  posses- 
sion of  the  portions  of  the  land  respectively 
held  by  them  under  conveyances  made  by 
Dill  and  Howell  as  trustees,  and  under 
mesne  conveyances  from  other  purchasers  at 
the  sale  made  by  such  trustees,  for  more 
than  seven  years,  and  therefore  they  not 
only  have  title  by  lawful  conveyance,  but 
also  have  good  prescriptive  title  to  the  land 
so  held  .by  them ;  that  one  of  the  plaintiffs, 
Henry  L.  Wilson,  shortly  before  this  suit 
was  brought,  endeavored  to  sell  a  part  of 
the  land  so  held  by  him,  but  defendants 
raised  certain  questions  as  to  the  sufficiency 
of  Wilson's  title,  saying  that  there  was  a 
question  as  to  whether  the  title  acquired  by 
Wilson  and  his  coplaintiffs  under  the  sales 
made  by  the  trustees  was  only  an  estate  for 
the  life  of  Mrs.  Howell,  and  at  her  death, 
under  the  conveyance  by  Nathaniel  E.  Gard- 
ner to  Dill,  as  trustee,  the  fee  would  vest  in 
Mrs.  Gunby  or  her  children,  if  they  survived 
Mrs.  Howell,  and,  if  they  did  not  survive 
tier,  then  it  would  vest  in  the  defendants 
Edgar  and  Louise  Roberts,  children  of  Mary 
E.  Gardner  Roberts,  or  their  descendants, 
and  on  account  of  such  questions  the  pro- 
posed purchasers  declined  to  buy;  and  that 
"said  questions  so  raised  constitute  a  cloud 
upon  the  title  of"  petitioners. 

The  prayers  were:  (a)  That  the  plaintiffs 
i>e  decreed  severally  to  have  good  fee-simple 
title  superior  to  all  claims  of  defendants, 
jointly  or  severally;  (b)  that  the  trust  deed 
oe  construed  to  convey  the  property  in  fee 
simple  to  the  trustee  for  the  uses  and  trusts 
therein  specified ;  (c)  that  it  be  decreed  that 
Dill,  as  trustee,  and  Howell,  his  successor, 
nave  always  represented  the  fee-simple  es- 
tate, but  plaintiffs*  title  to  their  respective 
properties  by  prescription  was  good  as 
against  the  trustees  as  representing  the  fee- 
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simple  estate;  (d)  that  it  be  decreed  that 
upon  the  death  of  Mary  E.  Gardner  the  in- 
terest of  Mrs.  Howell  became  a  fee-simple 
interest,  and  that  she  has  at  all  times  since 
represented  such  Interest,  and  that  as  to 
the  interest  so  represented  by  her  the  plain- 
tiffs be  decreed  to  have  a  good  prescriptive 
title;  (e)  that  it  be  decreed  that  the  sales 
by  the  respective  trustees  were  valid  and 
under  proper  orders  of  court,  etc.,  and  that 
certain  deeds  set  forth  in  the  petition  were 
executed  in  pursuance  of  the  orders  of  court, 
and  that  the  deeds  operated  to  convey  the 
fee-simple  title  as  fully  as  it  was  owned  and 
held  by  N.  E.  Gardner  at  the  time  of  ex- 
ecuting the  trust  deed;  and,  lastly,  that 
process  issue,  and  that  plaintiffs  have  all 
other  and  further  relief  in  law  and  equity 
to  which  they  might  be  entitled  under  the 
facts  of  the  case. 

All  of  the  defendants  demurred  to  the  pe- 
tition, generally  and  specially.  The  demur- 
rers were  overruled.  After  the  evidence  was 
submitted,  the  court  directed  a  verdict  in 
favor  of  the  plaintiffs.  The  defendants  ex- 
cepted to  hoth  rulings  just  stated. 

Dorsey,  Brewster,  Howell  &  Heyman,'  for 
plaintiffs  in  error.  Alex  G.  King  and  B.  M. 
&  G.  F.  Mitchell,  for  defendants  in  error. 

ATKINSON,  J.  [1]  In  behalf  of  Wilson 
and  others  (plaintiffs  in  the  trial  court,  de- 
fendants In  error  here),  counsel  contend  that 
the  facts  alleged  in  the  petition  authorized 
the  plaintiffs  to  maintain  an  action:  (a)  For 
removal  of  a  cloud  from  title;  (b)  for  in- 
junction against  Interference  with  the  en- 
joyment of  their  respective  properties;  (c) 
to  perfect  and  complete  the  means  by  which 
the  right,  estate,  and  interest  of  the  plain- 
tiffs to  their  real  property  may  be  approved 
and  secured,  and  to  remove  all  obstacles  to 
its  enjoyment.  We  fail  to  see  that  the  facts 
alleged  would  authorize  a  court  of  equity  to 
afford  any  such  relief,  and  conclude  that  the 
court  erred  in  refusing  to  dismiss  the  peti- 
tion on  general  demurrer.  The  plaintiffs  as- 
sert no  interest,  except  such  as  Is  traceable 
to  the  trust  deed,  and  do  not  allege  that  the 
defendants  assert  any,  except  such  as  is 
founded  on  the  same  instrument.  It  is  true 
that,  in  addition  to  record  title  traceable  to 
the  trust  deed,  the  plaintiffs  assert  In  sev- 
eralty titles  by  prescription  by  reason  of 
possession  under  separate  conveyances  to 
them  executed  by  the  respective  trustees  and 
other  intermediate  conveyances;  but,  in  or- 
der to  show  that  prescription  was  operative 
against  the  defendants  during  the  period  of 
adverse  possession,  the  terms  of  the  trust 
deed  were  relied  upon  as  showing  that  the 
fee  was  always  vested,  in  the  one  instance, 
in  the  trustee,  or,  in  the  other  instance,  in 
Mrs.  Howell,  subject  to  be  divested  by  the 
happening  of  a  subsequent  event,  and  that 
In  either  event  suit  should  have  been  insti- 
tuted before  the  expiration  of  the  prescrip- 
tive period,  had  it  been  desired  to  question 
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the  effect  of  the  conveyances  by  the  trustees 
or  the  right  of  the  plaintiffs  to  titles  by 
prescription.  The  plaintiffs  were  in  peacea- 
ble possession,  and  it  was  not  alleged  that 
the  defendants  had  themselves  entered  or 
otherwise  committed  a  trespass  upon  the 
property  which  would  authorize  the  plain- 
tiffs to  sue  either  in  ejectment  or  for  any 
waste  or.  other  wrong  to  the  property;  but 
the  objects  of  the  suit  was  to  construe  the 
trust  deed  in  a  particular  way  and  to  es- 
tablish and  declare  the  several  titles  of  the 
plaintiffs,  thereby  concluding  the  defendants 
from  setting  up  any  claim  to  it  in  the  future. 
It  is  not  alleged  that  the  defendants  had 
ever  done  anything  tending  to  disturb  the 
possession  or  enjoyment  of  the  property  of 
the  plaintiffs;  but  the  complaint  is  that 
recently,  while  the  plaintiff  Wilson  was  ne- 
gotiating a  sale  of  part  of  the  property  pur- 
chased by  him,  the  defendants  raised  cer- 
tain questions  as  to  the  title  held  by  Wilson, 
the  same  being  common  to  the  other  plain- 
tiffs, the  question  so  raised  being  of  such 
character  as  to  constitute  a  cloud,  upon  the 
titles  of  all  the  plaintiffs. 

The  questions  so  raised  and  claimed  to 
constitute  a  cloud  upon  the  title  of  plaintiffs 
were:  (a)  That  Dill,  as  trustee,  was  not 
seised  of  the  property  in  fee  simple,  and  a 
sale  by  Dill,  under  the  orders  of  the  court, 
did  not  operate  to  convey  the  fee-simple 
title,  but  at  most  only  an  estate  for  life  of 
Mrs.  Howell;  that  the  remainder  estate  was 
contingent,  and,  the  remaindermen  being  not 
then  determinable,  the  sale  by  the  trustee 
did  not  extinguish  the  estates  of  possible  re- 
maindermen under  the  deed;  (b)  that  cer- 
tain of  the  deeds  executed  by  Dill,  as  trus- 
tee, do  not  show  that  they  were  made  under 
order  of  the  court  authorizing  them,  and  that 
all  evidence  thereof  rests  in  parol,  and  would 
in  a  short  time  be  lost  There  was  no  ef- 
fort to  cancel  as  a  cloud  on  title  any  par- 
ticular document  which  was  being  exhibited 
by  defendants,  and  could  be  none,  because 
any  possible  claim  of  interest  by  defendants 
was  under  the  trust  deed,  the  same  instru- 
ment upon  which  plaintiffs'  titles  were 
founded.  Hence  the  claim  of  defendants  at 
most  could  have  amounted  to  no  more  than 
oral  assertions  of  title.  Equity  will  not  in- 
terfere to  silence  such  oral  assertions  of 
title,  made  in  that  manner,  on  the  ground 
that  they  amounted  to  a  cloud  upon  title; 
nor,  the  plaintiffs  being  in  possession,  would 
it  assume  jurisdiction  to  decide  in  these  the 
status  of  plaintiffs'  title  with  reference  to 
such  questions  before  the  death  of  the  life 
tenant,  when  those  who  would  take  in  re- 
mainder were  not  determinable,  and  possibly 
not  in  existence. 

The  case  of  Waters  v.  Lewis,  106  Ga.  758, 
32  S.  E.  854,  was  one  in  which  the  judgment 
was  reversed  because  the  court  refused  to 
dismiss  the  petition  on  general  demurrer. 
The  plaintiff  alleged  that  she  was  the  owner 
of  certain  property,  of  which  she  was  then 


in  possession,  but  to  which  defendant  had 
asserted  an  oral  claim.  After  reciting  the 
history  of  her  own  title,  and  the  claim  of  the 
defendant,  it  was  further  alleged  that  the 
latter  claim  was  fraudulent  and  without 
foundation,  and  operated  to  cause  a  cloud 
upon  the  plaintiff's  title,  and  had  been  and 
was  being  vexatiously  and  injuriously  used 
against  plaintiff  by  defendant,  who  had  in- 
stituted both  civil  and  criminal  proceedings 
against  plaintiff;  that  the  witnesses  within 
whose  knowledge  the  facts  relied  upon  to 
sustain  plaintiff's  title  were  of  great  age,  and 
their  evidence  was  likely  to  be  lost  by  death 
of  the  witnesses;  and  that  plaintiff  could 
not  immediately  and  effectively  protect  her- 
self and  maintain  her  rights  by  any  course 
of  proceeding  open  .to  her,  except  by  resort 
to  a  court  of  equity.  The  prayers  were  that 
the  defendant  and  all  persons  claiming  un- 
der him  be  enjoined  from  entering  upon  the 
land  or  asserting  a  claim  to  it,  and  that  a 
decree  be  granted  declaring  the  claim  of 
defendant  fraudulent  and  void.  It  was  held 
that  the  mere  claim  to  or  assertion  of  own- 
ership in  the  property  is  not  such  a  cloud 
upon  property  as  can  be  removed  by  equita- 
ble proceedings,  and  that  under  the  allega- 
tions there  was  no  ground  for  equitable  re- 
lief by  injunction.  This  ruling  has  been  ap- 
proved in  the  cases  of  Weyman  v.  City  of  At- 
lanta, 122  6a.  539,  50  S.  B.  492,  and  in  Mayor, 
etc.,  of  Gainesville  v.  Dean,  124  Ga.  750,  53  S. 
E.  183.  To  the  same  effect,  see  Devine  ▼.  City 
of  Los  Angeles,  202  U.  S.  313,  26  Sup.  Ct. 
652,  50  L.  Ed.  1046;  Sulphur  Mines  Co.  v. 
Boswell,  94  Va.  480,  27  S.  E.  24;  Newman 
v.  Newman  (Tex.  Civ.  App.)  86  S.  W.  635. 
In  the  latter  case  it  is  said:  "Where  the  bill 
discloses  no  more  than  an  unquiet  and  un- 
founded apprehension  as  to  the  validity  of 
his  title,  and  a  false  and  clamorous  assertion 
of  a  hostile  title  In  the  defendant,  equity  will 
not  interfere  to  quiet  the  one  or  silence  the 
other." 

The  case  of  Miles  ▼.  Strong,  62  Conn.  95, 
25  Atl.  459,  was  a  bill  to  remove  a  cloud 
upon  title.  The  facts  alleged  were:  Selah 
Strong  by  his  will  devised  to  Earnest  Strong 
Miles,  his  grandson,  certain  real  estate,  sub- 
ject to  the  provision:  "The  foregoing  devises 
to  the  said  Earnest  Strong  Miles  are  subject 
to  the  charges  aforesaid  to  him  and  his  heirs, 
forever:  Provided,  however,  that  if  he,  the 
said  Earnest  Strong  Miles,  shall  die  before 
he  attains  his  majority,  or  without  leaving 
lawful  issue  surviving  him,  and  without  hav- 
ing disposed  of  all  the  lands  by  his  will  de- 
vised to  him  either  by  deed  or  by  will,  then 
and  in  either  of  these  events,  it  is  my  will 
that  all  said  lands  herein  devised  to  the  said 
Earnest  Strong  Miles  and  not  by  him  dis- 
posed of  shall  descend  to  and  be  distributed 
among  my  heirs  at  law,  and  those  who  legal- 
ly represent  them."  The  land  was  properly 
set  out  and  distributed  to  him  in  1882,  and 
the  estate  fully  administered  and  settled. 
The  land  distributed  to  Earnest  Strong  Miles 
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was  subject  to  the  provisions  of  the  will  as 
set  out  above.  In  1890,  after  he  became  21 
years  old,  and  after  the  charges  had  ceased 
to  exist,  he  conveyed  to  his  father  In  trust 
for  himself  most  of  the  land.  Subsequent- 
ly, in  order  to  secure  any  benefit  or  profit 
from  the  land,  it  was  necessary  to  sell  a  por- 
tion of  it,  and  the  trustee  contracted  to  sell 
a  portion  thereof  to  one  Mrs.  Smith.  But 
before  the  purchase  had  been  consummated, 
some  of  the  heirs  of  Selah  Strong,  Mrs.  Smith 
learned,  were  asserting  a  claim  to  the  land 
under  the  will,  and  she  declined  to  purchase 
the  land.  A  demurrer  was  filed  and  over- 
ruled, and  the  case  was  appealed.  The 
claims  which  the  heirs  at  law  of  Selah  Strong 
made,  and  were  alleged  to  constitute  a  cloud 
on  the  title  of  the  plaintiffs,  were:  "After 
this  bargain  [to  sell  the  land  to  Mrs.  Smith] 
was  made,  the  defendants  claimed,  and  since 
have  claimed,  that  the  will  and  distribution 
give  them  some  interest  in  the  land,  and  that 
any  deed  of  the  same  from  the  plaintiffs,  or 
either  of  them,  would  only  convey  the  same 
subject  to  such  interest  of  the  defendants. 
This  claim  of  the  defendants  came  to  the 
knowledge  of  Mrs.  Smith  and  the  plaintiffs ; 
but  the  exact  claim  or  nature  of  the  interest 
or  title  of  the  defendants,  as  claimed  by 
them,  was  not  made  known  to  the  plain- 
tiffs or  Mrs.  Smith.  In  consequence  of  this 
claim  of  the  defendants,  Mrs.  Smith  refused 
to  complete  the  purchase  and  accept  a  deed 
of  the  premises,  and  the  plaintiffs  lost  the 
sale  thereof."  In  the  course  of  the  opinion 
the  court  said:  "The  principal  question  is 
*  *  •  whether,  upon  the  facts  stated,  the 
plaintiffs  were  entitled  to  judgment  *  •  * 
The  claim  of  the  defendant  is  in  fact  based 
upon  the  will.  *  *u*  It  will  be  observed 
all  parties  claim  under  the  will.  *  •  * 
They  all  assert  the  genuineness  and  validity 
of  the  will.  •  •  *  Whether  the  plaintiffs 
have  the  absolute  title  which  they  claim,  or 
whether  the  defendants  have  the  contingent 
interest  which  they  assert,  depends  upon  the 
construction  of  the  will.  If  any  cloud  what- 
ever exists  upon  the  plaintiffs*  title,  it  ex- 
ists solely  because  of  the  will,  and  not  be- 
cause of  the  record  of  distribution,  or  of  the 
oral  claim  and  assertions  made  by  the  de- 
fendants. These  are  based  upon  and  derive 
all  their  force  and  effect  from  the  will,  and 
without  that  they  would  clearly  constitute 
no  cloud  upon  the  plaintiffs'  title  which  a 
court  of  equity  would  ordinarily  remove.  It 
is  the  will,  then,  and  the  will  alone,  that 
casts  a  cloud  upon  the  title,  if  such  a  cloud 
exists ;  and  whether  or  not  such  cloud  exists 
depends  solely  upon  the  construction  of  the 
will.  *  *  *  If  the  construction  contend- 
ed for  by  the  defendants  is  the  correct  one, 
then  the  claim  made  by  them  does  not  con- 
stitute a  cloud  upon  the  plaintiffs'  title,  be- 
cause on  that  supposition  the  claim  is  a  valid 
one.  On  the  other  hand,  if  the  plaintiffs  are 
right  in  the  construction,  then  there  is  no 
cloud  which  a  court  of  equity  will  relieve 


against ;  for  on  that  supposition  the  will  itself 
shows  on  its  face,  and  without  the  aid  of 
extrinsic  evidence,  that  the  claim  of  the  de- 
fendants has  no  foundation,  and  in  such 
cases  the  general  rule  certainly  is  that  a 
court  of  equity  will  not  interfere  to  remove 
such  a  cloud.  Munson  v.  Munson,  28  Conn. 
582  [73  Am.  Dec.  693] ;  Alden  v.  Trubee,  44 
Conn.  455;  Cornish  v.  Frees,  74  Wis.  490, 
43  N.  W.  507." 

Clearly  there  was  no  sufficient  allegation 
to  authorize  the  court  to  assume  jurisdiction 
for  the  purpose  of  declaring  that  the  ''ques- 
tions raised"  in  the  manner  alleged  constitut- 
ed a  cloud  upon  title,  or  to  authorize  the 
grant  of  injunction.  But  the  plaintiffs  con- 
tended further  that  equity  will  interpose  for 
the  purpose  of  construing  the  deed  and  set- 
tling the  question  of  title  by  decreeing  the 
fee  to  be  vested  in  the  plaintiffs.  On  the 
contrary,  it  is  contended  that  equity  will  not 
interfere  for  such  purpose;  the  defendants 
not  being  in  possession,  and  not  having  made 
any  effort  to  disturb  that  of  the  plaintiffs, 
or  instituted  any  legal  proceedings  to  ques- 
tion the  validity  of  plaintiffs'  title.  In  Geor- 
gia there  is  no  statute  expressly  conferring 
equity  jurisdiction  in  such  cases,  and  in  the 
absence  of  statute  equity  will  not,  as  a  gen- 
eral rule,  assume  jurisdiction  to  afford  such 
relief  under  the  conditions  alleged.  Cross  v. 
Del  Valle,  1  Wall.  5,  17  L.  Ed.  515;  May 
v.  May,  167  U.  S.  310,  17  Sup.  Ct  824,  42 
L.  Ed.  179;  Mansfield  v.  Mansfield,  203  111. 
92,  67  N.  E.  497 ;  Torrey  v.  Torrey,  55  N.  J. 
Eq.  410,  86  Atl.  1084;  Frank  v.  Frank,  88 
Ark.  1,  113  S.  W.  640,  19  L.  R.  A.  (N.  S.)  176, 
129  Am.  St.  Rep.  73;  Hart  v.  Darter,  107 
Va.  810,  58  S.  E.  590,  15  L  R.  A.  (N.  S.) 
599,  13  Ann.  Cas.  1 ;  Heptinstall  v.  Newsome, 
146  N.  C.  503,  60  S.  E.  416.  In  the  case  of 
Miles  v.  Strong,  62  Conn.  95,  25  Atl.  459, 
referring  to  the  contentions  of  counsel,  it  was 
said:  "Their  claim  is  that  they  are  entitled 
to  ask  for  the  construction  of  this  will  for 
the  purpose  of  settling  a  dispute  about  a 
legal  title  to  land.  We  think  this  cannot 
be  done.  *  *  *  Every  dispute  between 
parties  relating  to  the  legal  title  of  real  es- 
tate, arising  under  wills,  deeds,  or  other 
written  instruments  of  title,  would  furnish 
a  pretext  to  obtain  a  construction  of  the  in- 
strument In  a  proceeding  of  this  kind.  We 
have  no  statute,  as  many  states,  governing 
this  matter,  and  we  know  of  no  practice  un- 
der which  such  a  result  can  be  obtained  in 
a  proceeding  like  this." 

[2]  2.  The  assignment  of  error  upon  the  re- 
fusal of  the  judge  to  dismiss  the  petition  on 
general  demurrer  having  presented  the  con- 
trolling question  upon  which  the  trial  court 
is  reversed,  it  is  unnecessary  to  deal  with  the 
questions  as  to  the  misjoinder  of  parties,  and 
other  grounds  of  special  demurrer,  and  the 
direction  of  a  verdict 

Judgment  reversed.  All  the  Justices  con- 
cur, except  LUMPKIN,  J.,  disqualified,  and 
HILL,  J.,  not  presiding. 
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DANIEL  t.  PERSONS. 
(Supreme  Court  of  Georgia.    March  14,  1912.) 

(Syllabus  ly  the  Court.) 

Criminal  Law  (j  1001*)— Punishments-Sus- 
pension of  Sentence. 

There  is  no  law  of  force  in  this  state 
which  confers  upon  a  judge  any  power  or  au- 
thority to  suspend  the  execution  of  a  sentence 
imposed  in  a  criminal  case,  except  as  an  in- 
cident to  a  review  of  the  judgment;  and  where 
a  sentence,  to  which  no  exception  is  taken,  di- 
rected that  the  person  convicted  pay  the  costs  of 
prosecution,  and  in  addition  thereto  that  he  be 
confined  in  the  chain  gang  on  the  public  works 
of  the  county,  or  elsewhere  as  the  proper  au- 
thorities may  direct,  for  the  full  term  of  12 
months,  to  be  computed  from  the  date  of  his 
delivery  to  the  chain  gang,  "provided,  however, 
that  this  sentence  to  be  confined  upon  the 
chain  gang  be  and  the  same  is  hereby  suspend- 
ed indefinitely  during  the  good  behavior  of 
the  defendant,  the  court  reserving  the  right 
to  have  said  sentence  executed  whenever  in 
the  discretion  of  the  court  it  ought  to  be," 
held,  that  the  portion  of  the  sentence  last 
Quoted,  purporting  to  suspend  so  much  of  the 
same  as  directed  that  the  defendant  be  con- 
fined in  the  chain  gang,  is  of  no  force,  and 
consequently  should  be  ignored,  and  the  sen- 
tence executed  as  if  it  did  not  appear  therein, 
and  that  one  upon  whom  such  a  sentence  has 
been  imposed  cannot,  though  more  than  12 
months  may  have  elapsed  from  the  date  of  the 
sentence,  be  held  to  have  served  out  the  term 
therein  mentioned,  when  in  point  of  fact  he 
has  never  been  placed  in  the  chain  gang,  es- 
pecially so  when  the  sentence  itself  declares 
that  the  imprisonment  in  the  chain  gang  "be 
computed  from  the  date  of  his  delivery  to 
such  chain  gang." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2554-2559;  Dec  Dig.  8 
1001.*] 

Certified  Question  from  Court  of  Appeals. 

Habeas  corpus  proceedings  by  Ike  Daniel 
against  W.  F.  Persons.  From  a  judgment  re- 
fusing the  writ,  defendant  brings  error. 
Heard  on  questions  certified  by  the  Court  of 
Appeals.     Answered. 

Doyle  Campbell,  for  plaintiff.  W.  S.  Flor- 
ence, for  defendant 

FISH,  C.  J.  The  Court  of  Appeals  has 
certified  to  this  court  the  following  ques- 
tion: 

"In  the  above-stated  case  the  Court  of 
Appeals  desires  the  instruction  of  the  Su- 
preme Court  on  the  following  question  of 
law,  a  decision  of  which  is  necessary  to  the 
proper  adjudication  of  said  case: 

"On  November  13, 1907,  Ike  Daniel  entered 
a  plea  of  guilty,  in  the  city  court  of  Monti- 
cello,  to  the  offense  of  carrying  concealed 
weapons,  and  thereupon  the  court  imposed 
the  following  sentence:  'It  is  ordered  and 
adjudged  by  the  court  that  the  defendant 
do  pay  into  this  court  the  sum  of  no  dollars 
and  the  costs  of  this  prosecution,  and  In 
addition  thereto  that  he  be  confined  in  the 
chain  gang  on  the  public  works  of  said  coun- 
ty, or  elsewhere  the  proper  authorities  may 
direct,  for  the  full  term  of  twelve  months, 


to  be  computed  from  the  date  of  his  deliv- 
ery to  said  chain  gang.  And  it  is  further 
ordered  that  the  defendant  be  taken  from 
the  bar  of  this  court  to  the  common  jail  of 
said  county,  there  to  be  kept  in  close  cus- 
tody until  he  shall  be  demanded  by  the  au- 
thorities of  said  chain  gang,  in  default  of  the 
payment  of  said  fine  and  costs:  Provided, 
however,  that  this  sentence  to  be  confined 
upon  the  chain  gang  be  and  the  same  is 
hereby  suspended  indefinitely  during  the 
good  behavior  of  the  defendant;  the  court 
reserving  the  right  to  have  said  sentence 
executed  whenever  in  the  discretion  of  the 
court  it  ought  to  be.'  The  accused  paid 
the  costs  of  the  prosecution  as  required,  and 
was  discharged.  On  May  13,  1911,  the  judge 
of  the  city  court  of  Monticello,  who  had  im- 
posed the  foregoing  sentence,  passed  the 
following  order:  'It  appearing  that  this  de- 
fendant has  not  served  the  sentence  on  the 
chain  gang  passed  by  this  court  November 
13,  1907,  and  that  his  behavior  has  not  been 
good,  it  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  sheriff  pro- 
ceed to  execute  said  sentence,  and  that 
said  Ike  Daniel  be  confined  In  the  chain 
gang  on  the  public  works  of  said  county, 
or  elsewhere  the  proper  authorities  may  di- 
rect, for  the  full  term  of  twelve  months,  to 
be  computed  from  the  date  of  his  delivery 
to  said  chain  gang.'  In  compliance  with 
the  last  above  order  Ike  Daniel  was  ar- 
rested by  the  sheriff.  He  sued  for  a  writ 
of  habeas  corpus,  and,  after  hearing,  his 
application  was  refused,  and  he  was  re* 
manded  to  the  custody  of  the  sheriff. 

"Under  the  facts  stated,  was  the  custody 
of  the  sheriff  legal,  or  should  the  accused 
have  been  discharged?  'on  habeas  corpus  T 
In  this  connection  the  Court  of  Appeals  calls 
to  the  attention  of  the  Supreme  Court  the 
decisions  in  the  cases  of  Neal  v.  State,  104 
Ga.  509,  30  S.  B.  858,  42  I*  R.  A.  190,  W 
Am.  St  Rep.  175,  Gordon  v.  Johnson,  125 
Ga.  584,  55  S.  E.  489,  and  O'Dwyer  v.  Kelly, 
133  Ga.  824,  67  8.  B.  106,  where  there  Is 
apparent  conflict  in  the  decisions  on  the 
question  raised  in  the  present  record  and 
on  which  instructions  are  requested." 

In  Neal  v.  State,  104  Ga.  509,  30  S.  B. 
858,  42  L.  R.  A.  190,  69  Am.  St.  Rep.  175, 
it  was  held:  "(1)  There  is  no  law  of  force 
in  this  state  which  confers  upon  a  judge 
any  power  or  authority  to  suspend  the  exe- 
cution of  a  sentence  imposed  in  a  criminal 
case,  except  as  an  incident  to  a  review  of 
the  judgment;  and  therefore  a  sentence 
to  which  no  exception  is  taken,  directing, 
among  other  things,  that  the  accused  do 
work  in  a  chain  gang  for  a  term  of  six 
months,  cannot  lawfully  be  qualified  by 
adding  thereto  the  words:  'Sentence  of  six 
months  suspended  until  further  order  of 
the  court*  Such  words  in  such  a  sen- 
tence  are    of   no   force,    and   consequently 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  4k  Rep'r  Indexes 
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should  be.  Ignored,  and  the  sentence  exe- 
cuted just  as  if  they  did  not  appear  there- 
in. (2)  One  upon  whom  such  a  sentence  has 
been  Imposed  cannot,  though  more  than  six 
months  may  have  elapsed  from  the  date  of 
the  sentence,  be  held  to  have  served  out 
the  term  therein  mentioned,  when  in  point 
of  fact  he  has  never  been  placed  in  a  chain 
gang;  more  especially  when  the  sentence  it- 
self declares,  'that  this  sentence  begin  and 
be  counted  from  the  time  of  the  reception 
of  said  defendant  in  the  chain  gang  under 
this  sentence  and  judgment.'  (3)  It  follows, 
from  the  foregoing,  that  this  court  will  not 
set  aside  an  order  directing  the  execution 
of  a  sentence  framed  as  above  indicated, 
although  such  order  was  passed  more  than 
stx  months  after  the  imposition  of  the  orig- 
inal sentence,  and  though  the  accused  was 
not  called  upon  to  show  cause  why  such  an 
order  should  not  be  made."  The  facts  of 
that  case  were:  That  on  March  8,  1897,  in 
the  superior  court  of  Gordon  county,  Neal 
was  found  guilty  of  the  offense  of  adultery 
and  fornication.  On  the  same  day  the  court 
sentenced  him  as  follows:  "Whereupon  it 
Is  considered,  sentenced,  and  adjudged  by 
the  court  that  J.  M.  Neal  do  pay  within 
three  days  a  fine  of  $300  and  all  costs  of 
this  prosecution,  and  work  in  the  chain  gang 
six  months,  and  then  be  discharged,  or,  in 
default  of  such  payment,  that  said  defend* 
ant  do  work  in  the  chain  gang  on  the  pub- 
lic works  or  on  such  other  works  as  the 
county  authorities  may  employ  the  chain 
gang,  for  and  during  the  full  term  of  twelve 
months,  and  then  be  discharged;  and  it  is 
further  ordered  that  this  sentence  begin 
and  be  counted  from  the  time  of  the  recep- 
tion of  said  defendant  in  the  chain  gang 
under  this  sentence  and  judgment  The  de- 
fendant may  be  discharged  at  any  time  on 
the  payment  of  said  fine  and  costs.  Sen* 
tence  of  six  months  suspended  until  fur* 
ther  order  of  the  court"  On  March  1£ 
1898,  at  the  February  term  of  the  court,  the 
following  order  was  passed  by  the  judge: 
"Whereas,  at  the  February  term,  1897,  of 
this  court  J.  M.  Neal  pleaded  guilty  to  the 
offense  of  adultery  and  fornication,  and 
was  sentenced  by  the  court  to  pay  a  fine  of 
$300  and  all  cost,  and  to  work  in  the  chain 
gang  for  and  during  the  term  of  six  months, 
and  the  said  sentence  of  six  months  was 
suspended  till  the  further  order  of  the  court: 
It  is  therefore,  upon  sufficient  cause  being 
shown  to  the  court  ordered  that  the  sher- 
iff of  said  county  and  his  lawful  deputies 
arrest  said  J.  M.  Neal,  and  that  six  months 
•sentence  in  the  chain  gang  be  enforced." 
Neal  excepted  to  this  order,  and  upon  a  re- 
view thereof  the  rulings  in  the  above-quot- 
ed headnotes  were  made.  After  fully  dis- 
cussing the  question  presented  and  citing 
numerous  authorities,  It  was  said  in  the 
opinion:  "The  sentience  imposed  by  the 
court  below  was  not  lawfully  qualified  by 
the  addition  thereto  of  the  words:  'Sentence 


of  six  months  suspended  until,  further  order 
of  the  court'  Such  words  in  such  a  sen- 
tence are  of  no  legal  force,  and  consequently 
should  be  ignored,  and  the  sentence  exe- 
cuted just  as  if  they  did  not  appear  there- 
in." 

In  Gordon  v.  Johnson,  126  Ga.  584,  55  S. 
B.  489,  the  facts  were  as  follows:  The  mayor 
pro  tern,  of  the  city  of  Cordele,  sitting  as  re- 
corder, found  an  accused  person  guilty  of 
violating  a  municipal  ordinance,  and  sen- 
tenced him  to  be  confined  in  the  chain  gang 
for  6  months,  and,  if  there  should  be  no 
chain  gang  to  which  he  could  be  delivered,  to 
be  confined  In  the  guardhouse  for  60  days, 
with  direction,  however,  that  the  defendant 
could  be  released  on  payment  of  $500.  The 
sentence  further  ordered  and  directed  that, 
upon  the  payment  of  $100,  the  other  $400 
should  be  suspended  during  good  behavior. 
The  defendant  paid  $100  and  was  released 
from  imprisonment  Subsequently,  by  direc- 
tion of  the  recorder,  who,  from  evidence 
heard  in  another  case,  thought  that  the  de- 
fendant was  not  behaving  well,  the  city  mar- 
shal arrested  the  defendant  and  held  him  for 
the  purpose  of  requiring  the  payment  of  the 
additional  $400,  or  of  reincarcerating  him  as 
provided  in  the  original  sentence.  It  was 
held:  "(1)  Construing  the  entire  sentence  to- 
gether, it  gave  a  right  to  the  defendant  to 
be  released  upon  the  payment  of  $100.  (2) 
The  recorder  had  no  authority  to  suspend 
the  payment  of  $400,  and,  after  the  payment 
of  the  $100  by  the  defendant  and  his  dis- 
charge from  custody,  at  some  later  time, 
when  he  thought  the  defendant  was  not  be* 
having  properly,  to  direct  his  rearrest  and 
that  he  be  put  to  work  upon  the  chain  gang 
or  imprisoned,  as  provided1  in  the  original 
sentence,  unless  he  should  pay  the  addition- 
al $400.  (3)  Where,  after  paying  the  $100 
provided  in  the  sentence,  the  accused  was 
released,  and  was  afterwards  rearrested  as 
indicated  in  the  preceding  note,  such  custody 
was  unlawful,  and  he  was  entitled  to  be  dis- 
charged by  writ  of  habeas  corpus."  There 
is  nothing  in  the  decision  rendered  in  that 
case  that  is  conflicting  with  what  was  held 
in  Neal's  Case,  supra.  On  the  contrary, 
Neal's  Case  was  cited  and  the  doctrine  there- 
of approved;  for  it  was  said  in  the  opinion: 
"Indeed,  it  has  been  held  that  a  judge  of  the 
superior  court  has  no  authority  to  suspend 
the  execution  of  a  sentence  imposed  in  a 
criminal  case,  except  as  Incidental  to  a  re- 
view of  the  judgment  Neal  v.  State,  104 
Ga.  509,  30  S.  EX  858,  42  L.  R.  A.  190,  69 
Am.  St  Rep.  175.  The  facts  of  this  case  il- 
lustrate clearly  why  such  a  proceeding  can- 
not be  upheld." 

In  Gordon  v.  Johnson,  supra,  it  appeared 
that  the  recorder  had  the  power  to  sentence 
the  person  convicted  in  the  alternative,  to 
work  on  the  public  works  or  to  pay  a  fixed 
fine.  If  the  prisoner  paid  the  fine,  he  was 
entitled  to  be  discharged  absolutely,  not  con- 
ditionally.   The  sentence  declared  that  the 
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defendant  should  be  confined  In  the  chain 
gang  or  guardhouse  for  a  fixed  time,  with 
direction  that  he  should  be  released  on  pay- 
ment of  $500.  Later  In  the  same  sentence 
it  was  directed  that  he  should  be  released 
upon  payment  of  $100,  and  the  other  $400 
was  suspended  during  good  behavior.  This 
court  held  that  the  result  of  such  sentence 
was  to  send  the  defendant  to  the  chain  gang 
or  guardhouse  for  the  fixed  time,  with  the 
right  to  be  discharged  upon  the  payment  of 
$100,  that  this  right  to  be  discharged  was 
absolute,  and  that  the  recorder  had  no  power 
to  increase  the  fine  afterwards,  or  hold  an 
additional  sum  over  the  defendant  in  ter- 
rorem.  When  he  adjudged  that  the  defend- 
ant should  be  discharged  from  imprisonment 
upon  payment  of  a  certain  amount,  the  effect 
of  the  sentence,  taken  as  a  whole,  was  that 
that  ended  the  liability  of  the  defendant  to 
endure  imprisonment.  In  other  words,  the 
legal  effect  of  the  sentence  as  a  whole  was 
to  substitute  $100  in  place  of  $500  as  the 
alternative,  the  payment  of  which  would  re- 
lieve him  from  enduring  confinement  in  Jail 
or  in  the  chain  gang.  The  effort  on  the  part 
of  the  recorder  to  reserve  the  right  to  in- 
crease the  fine  later  or  to  remit  a  part  of 
it  for  the  present,  subject  to  return  to  the 
original  fine  at  the  will  of  the  recorder,  was 
wholly  beyond  his  authority.  When  the  les- 
ser alternative  fine  was  paid  the  punishment 
was  at  an  end.  The  doctrine  announced  in 
Neal's  Case  was  applied  in  O'Dwyer  v.  Kel- 
ly, 133  Ga.  824,  67  S.  E.  106,  and  followed 
in  Wall  v.  Jones,  135  Ga.  425,  69  S»  E.  548, 
and  in  Roberts  v.  Wansley,  137  Ga.  439,  73 
S.  E.  654.  The  only  difference  in  the  facts 
of  the  last  three  cases,  Just  above  cited,  and 
the  facts  in  Neafs  Case,  supra,  and  the  case 
at  bar,  is  that  in  the  former  three  cases  the 
suspension  of  the  sentence  was  not  a  part  of 
the  written  sentence,  but  was  made  orally  by 
the  Judge,  either  at  the  time  the  written  sen- 
tence was  Imposed  or  subsequently,  while  in 
Neal's  Case  and  the  case  at  bar  the  qualify- 
ing clause  purporting  to  suspend  the  sen- 
tence was  included  in  the  written  sentence. 
All  the  cases  referred  to  and  previously 
decided  by  this  court  are  in  harmony;  and 
applying  the  doctrine  announced  in  each  of 
them  to  the  facts  of  the  case  at  bar,  the  cus- 
tody of  the  sheriff  was  legal,  and  the  accus- 
ed should  not  have  been  discharged  on  ha- 
beas corpus.    All  the  Justices  concur. 


(137  Ga.  726) 

CALLAHAN  v.  WESTERN  A  A.  R.  CO.  et  aL 

(Supreme  Court  of  Georgia.    March  2,  1912.) 

(Syllabus  by  the  Court.) 

Railroads   (§  297*)— Operation— Accidents 
to  Trains— Actions— Pleading. 

The  plaintiff's  petition  stated  a  case 
against  the  Southern  Railway  Company,  suf- 
ficient as  against  a  general  demurrer;  and  un- 
der the  evidence  introduced  upon  the  trial  of 


the  case  against  the  other,  defendant,  the 
Western  &  Atlantic  Railroad  Company,  the 
question  of  the  liability  of  the  latter  defendant 
was  one  for  the  jury,  under  the  evidence  and 
proper  instructions  from  the  court,  adjusted  to 
the  issues  made. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  944-953;    Dec  Dig.  |  297.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  W.  M.  Callahan  against  the 
Western  &  Atlantic  Railroad  Company  and 
another.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Reversed. 

W.  M.  Callahan  filed  suit  against  the 
Western  &  Atlantic  Railroad  Company  and 
the  Southern  Railway  Company,  and  alleg- 
ed as  follows:  While  In  the  employment  of 
the  Western  &  Atlantic  Railroad  Company 
in  capacity  of  conductor  of  a  yard  engine, 
the  plaintiff's  engine  was  pushing,  at  the 
rate  of  6  or  8  miles  an  hour,  a  train  of 
about  25  cars  eastward  along  the  south- 
bound main  line  of  the  Georgia  Railroad,  in 
the  city  of  Atlanta,  for  delivery  to  the  les- 
sees of  that  railroad.  When  his  train 
reached  a  point  between  Moore  and  Bell 
streets,  a  switch  engine  of  the  Southern 
Railway  Company  was  discovered  on  the 
same  track,  about  12  or  15  car  lengths 
ahead  and  approaching  the  plaintiff's  train. 
He  and  one  Crawley,  a  fellow  trainman, 
were  on  top  of  the  car  nearest  the  Southern 
Railway  switch  engine;  this  being  the  prop- 
er place  for  the  plaintiff  to  be  in  the  dis- 
charge of  his  duty  as  yard  conductor  in 
charge  of  the  train.  The  plaintiff  and  Craw- 
ley both  signaled  the  engineer  of  plaintiffs 
train  to  stop.  This  signal  should  have  been 
received  by  another  train  hand  next  to  the 
engine,  but  he  negligently  failed  to  receive 
and  transmit  the  signal  to  the  engineer; 
and  finally  the  fireman  of  the  plaintiff's 
train  took  the  signal,  and  transferred  it  to 
the  engineer,  who,  suddenly  and  without 
warning,  applied  his  brakes  with  such  vio- 
lence as  to  break  the  train  in  two,  and  the 
section  of  the  train  on  which  the  plaintiff 
was  riding  continued  on  its  way  toward  the 
Southern  Railway  switch  engine.  "Quite 
an  emergency  was  upon  the  plaintiff  and  his 
fellow  trainman  on  these  6  or  8  cars  to 
stop  them,  and  they  accordingly  both  made 
a  dash  for  the  brake  at  the  end  of  the  car 
upon  which  they  were,  for  the  purpose  of 
applying  it  Plaintiff's  fellow  trainman 
reached  the  brake  first,  and  plaintiff,  in  the 
emergency,  at  once  turned  and  went  to  the 
other  end  of  the  car,  towards  the  Southern 
engine,  for  the  purpose  of  signaling  said 
Southern  engine  to  stop,  in  order  to  avoid 
a  collision.  Just  as  plaintiff  reached  a 
point  at  the  edge  of  the  car,  the  headlight 
from  the  Southern  Railway  engine  blinded 
him,  and  in  the  darkness,  and  not  being 
able  to  see,  he  stood  unbalanced  and  inse- 
cure upon  the  edge  of  the  car.    Being  thus 
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so  close  to  the  edge  of  the  car  and  unbal- 
anced, and  also  moved  by  the  emergency  of 
the  Impending  collision  with  the  Southern 
switch  engine,  the  plaintiff  jumped  from 
the  car,  and  in  striking  parts  of  the  car  and 
the  ground  below  was  greatly  and  perma- 
nently injured."  The  train  hand  between 
the  plaintiff  and  the  engine  was  negligent 
in  not  transferring  the  signal,  and  in  not 
keeping  a  proper  lookout.  Both  the  engi- 
neer and  fireman  were  negligent  in  not 
keeping  a  proper  lookout,  and  in  not  seeing 
the  signals  given  by  plaintiff  and  Crawley. 
The  engineer  was  negligent  in  applying  his 
brake  so  suddenly  and  violently  as  to  break 
the  train  in  two.  The  crew  of  the  Southern 
Railway  switch  engine  were  negligent  on  be- 
ing on  the  east-bound  main  line  of  the  Geor- 
gia Railroad,  when  said  engine  was  going 
west,  they  being  upon  the  wrong  track,  and 
were  further  negligent  in  not  stopping  the 
switch  engine,  and  in  continuing  to  move 
the  same  in  the  face  of  the  approaching 
train  of  plaintiff  "until  within  about  6  feet 
of  plaintiff's  train." 

At  the  trial  term  the  court,  on  general 
demurrer,  dismissed  the  action  as  to  the 
Southern  Railway  Company.  The  case  pro- 
ceeded to  trial  against  the  Western  &  At- 
lantic Railroad  Company.  The  plaintiff  tes- 
tified: "I  occupied  the  head  car  going  to 
the  Georgia  road.  The  car  was  25  or  more 
cars  away  from  the  engine.  I  was  not  in 
the  rear.  I  was  on  the  front  car  from  the 
engine.  I  was  shoving  them.  The  engine 
was  pushing  instead  of  pulling  them.  We 
push  all  deliveries  to  the  Georgia  road.  The 
engine  was  behind.  I  was  on  the  front  car. 
That  was  the  car  nearest  to  the  Southern 
engine  that  I  saw.  The  top  of  that  car  was 
my  place.  It  was  my  duty  to  see  every- 
thing going  along  the  railroad,  and  see  that 
I  didn't  get  in  no  trouble.  I  was  in  charge 
of  the  train.  They  had  to  report  to  me. 
This  obstruction,  or  whatever  it  was,  when 
I  first  saw  it,  was  about  15  or  16  car 
lengths  or  more.  It  was  on  the  same  track 
that  I  was  on,  the  Southern.  It  was  a 
Southern  engine.  When  I  saw  it,  I  com- 
menced waving  my  hand  down;  gave  my 
men  signal  to  transfer  to  the  engineer.  I 
gave  them  a  stop  signal  first;  what  we  call  a 
slow  stop  signal.  That  was  the  regular  sig- 
nal that  I  gave.  The  proper  signal  to  give 
in  the  case  of  emergency  is  a  washout  sig- 
nal. A  washout  signal  is  to  stop  at  once. 
The  signal  was  communicated  to  the  back 
man  [brakeman],  or  to  the  fireman,  if  he 
could  see  it.  I  direct  the  signals  necessary 
to  get  around  from  point  to  point.  Seeing 
that  there  was  going  to  be  trouble,  I  gave 
the  stop  signal  that  way  [indicating].  And, 
seeing  we  were  going  to  get  closer,  I  gave 
this  here  [indicating].  That  Is  a  washout 
or  stop  at  once;  dead  stop.  It  is  just  the 
same  as  shooting  a  torpedo.  I  transferred 
that  signal  to  the  brakeman  on  the  train, 
and  the  brakeman  transferred  it  to  the  next 


engine,  and  the  engineer  was  to  take  it 
from  the  man  next  to  the  engine,  if  he  was 
where  the  engineer  could  see  him.  The 
engineer  got  this  one  from  the  fireman.  As 
to  the  distance  I  had  traversed  in  the  time 
while  I  was  giving  these  signals,  I  had 
traveled,  I  suppose,  8  or  9  cars.  As  to  how 
close  I  was  on  the  Southern  Railroad  en- 
gine, it  was  a  safe  distance  to  stop,  pro- 
viding it  hadn't  broke  loose  then.  When  I 
gave  the. signal,  6  or  8  cars  broke  loose, 
probably  toward  the  Southern  engine.  The 
knuckle  in  the  end  of  the  car  broke  out 
After  those  cars  broke  loose,  they  were  run- 
ning at  the  same  speed  as  before  they 
broke.  I  was  on  the  car  next  to  the  South- 
ern engine.  I  ran  to  get  the  brakes.  I  dis- 
covered myself  right  at  the  end  of  the  car, 
with  my  head  falling  toward  the  Southern 
engine,  and  to  keep  from  falling,  with  my 
head  toward  the  engine,  I  made  a  jump." 
At  the  conclusion  of  the  evidence  introduc- 
ed by  the  plaintiff,  the  court  granted  a  non- 
suit 

R.  R.  Arnold  and  Hill  &  Wright  for  plain- 
tiff in  error.  Tye,  Peeples  &  Jordan  and 
McDanlel,  Alston  &  Black,  for  defendants 
in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  1.  The  petition  stated  a  cause  of 
action  against  the  Southern  Railway  Com- 
pany, sufficient  to  withstand  an  oral  motion 
to  dismiss  in  the  nature  of  a  general  de- 
murrer. No  special  demurrer  was  filed,  so 
far  as  appears  from  the  record,  requiring 
the  plaintiff  to  show  specifically  whether  he 
actually  jumped  or  fell  from  the  car  up- 
on which  he  was  standing,  and  which  was 
the  leading  car  in  the  string  of  cars  that 
was  being  pushed  by  the  Western  &  Atlan- 
tic Railroad  Company's  locomotive;  but  the 
allegations  of  the  petition  show  that  the 
plaintiff's  last  position  upon  the  car,  when 
he  jumped  or  fell  therefrom,  was  one  of 
peril,  and  an  emergency  requiring  quick  and 
prompt  action  on  his  part  had  been  brought 
about  by  the  negligence  on  the  part  of  the 
employes  of  the  Southern  Railway  Compa- 
ny and  the  negligence  of  the  coemployes  of 
the  plaintiff  upon  the  latter's  train.  The 
Southern  Railway  engine  was  wrongfully 
on  the  track  upon  which  it  was  approach- 
ing the  plaintiff's  train.  The  trainman  on 
the  plaintiff's  train,  according  to  the  allega- 
tions of  the  petition,  was  negligent  in  not 
receiving  the  signals  which  the  plaintiff 
first  gave,  and  in  failing  to  transmit  those 
signals  to  the  engineer;  and  the  engineer 
of  this  train,  who  finally  received  the  sig- 
nals, was  negligent  in  too  suddenly  and  vio- 
lently applying  brakes,  which  resulted  in  a 
break  of  the  plaintiff's  train,  and  in  conse- 
quence of  which  the  car  upon  which  plain- 
tiff was  standing,  and  others,  moved  on  to- 
wards the  approaching  engine  of  the  South- 
ern Railway  Company.  If  the  allegations 
are  true,  the  motion  of  the  car  upon  which 
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plaintiff  was  standing,  towards  the  ap- 
proaching locomotive,  was  the  result  of  neg- 
ligence, and  the  approaching  of  the  locomo- 
tive of  the  Southern  Railway  Company  un- 
der the  circumstances  was  wrongful  and 
negligent  Thus  the  concurring  negligence 
of  the  employes  of  the  Southern  Railway 
Company,  who  were  operating  the  locomo- 
tive, and  the  negligence  of  the  trainman 
and  the  engineer  that  caused  the  breaking 
of  the  plaintiff's  train,  brought  a  moving 
locomotive  and  cars  disconnected  from  the 
control  of  their  locomotive  to  a  point  where 
collision  was  apparently  imminent  The 
petition  sets  forth  facts  showing  an  emer- 
gency; and  if,  acting  under  necessity 
brought  about  by  this  apparent  emergency, 
the  plaintiff,  being  in  a  position  of  apparent 
peril,  jumped  from  the  car,  or  jumped  be- 
cause, as  it  is  alleged,  he  became  '^bal- 
anced" on  the  edge  of  the  car,  it  cannot 
be  said  that  the  negligence  of  the  employes 
operating  the  approaching  locomotive  was 
not  the  proximate  cause  of  the  plaintiff's 
injury  received  in  falling  or  jumping  from 
the  car.  The  fact  that  the  negligence  of 
others  contributed  to  the  existence  of  the 
emergency  did  not  have  the  effect  of  re- 
lieving the  Southern  Railway  Company  of 
the  consequences  of  the  negligence  of  Its 
employes.  Consequently  it  was  error  for 
the  court  to  dismiss  the  case,  upon  general 
demurrer,  as  to  the  Southern  Railway  Com- 
pany. 

2.  After  a  careful  consideration  of  the  en- 
tire evidence,  we  are  of  the  opinion  that  the 
question  of  the  liability  of  the  Western  & 
Atlantic  Railroad  Company  was  one  for  de- 
cision by  the  jury,  under  the  evidence  and 
proper  Instructions  from  the  court  upon  the 
issues  involved,  and  that  it  was  error  to 
grant  a  nonsuit 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.(  not  presiding. 


(137  Oa.  721) 

SPRUELL  et  aL  v.  MITCHELL  et  al. 
(Supreme  Court  of  Georgia.    March  2,  1912.) 

(Syllabus  by  the  Oourt.) 

L  Sufficiency  of  Pleadings. 

Under  the  allegations  of  the  petition,  the 
judge  did  not  err  in  dismissing  the  action  on 
general  demurrer. 

(Additional  Syllabus  by  Editorial  Staff,) 

2.  Wills  (§  261*)— Setting  Aside  Probate- 
Laches. 

Inexcusable  delay  of  10  years  bars  a  suit 
to  set  aside  a  decree  probating  a  will  by  a 
court  having  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  607;   Dec.  Dig.  §  261.*] 

Error  from  Superior  Court,  Pulton  Coon* 
ty;    Geo.  L.  Bell,  Judge. 

Action  by  T.  E.  Spruell  and  another 
against  J.   N.  Mitchell  and  others.     Judg- 


ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Thomas  E.  Spruell  and  Joseph  S.  Power, 
who  were  nominated  as  executors  of  the 
will  of  Stephen  Spruell,  Jr.,  made  applica- 
tion to  probate  it  In  solemn  form.  The  tes- 
tator had  a  wife,  one  son  (the  above-named 
executor,  T.  E.  Spruell),  and  seven  daugh- 
ters, one  of  whom  was  Mary  A.  Cox,  and 
the  will  disposed  of  real  and  personal  prop- 
erty. The  entire  estate  was  bequeathed  to 
the  testator's  wife  for  life,  and  "at  her 
death  then  to  be  equally  divided  among  my 
eight  children,  except  my  daughter  M.  A* 
Cox.  I  will  and  bequeath  to  her  five  dol- 
lars, and  the  other  seven,  namely  [naming 
them],  to  be  divided  among  them  seven.** 
When  the  will  was  propounded,  all  of 
the  legatees,  who  were  the  only  heirs  at 
law  of  the  testator,  having  previously  at- 
tained majority,  and  none  of  them  laboring 
under  any  legal  disability,  were  made  par- 
ties to  the  proceeding,  and  served.  One  of 
the  daughters,  Mary  A.  Cox,  filed  a  caveat, 
alleging  extreme  old  age  and  mental  weak- 
ness of  the  testator,  imbecility  of  mind  and 
body,  and  want  of  memory,  so  that  he  was 
not  capable  of  making  a  will;  also  that  the 
will  was  unequal  and  inequitable  and  un- 
just in  its  provisions,  and  that  the  testator 
had  been  induced  to  make  it  so  by  reason 
of  undue  influence  exercised  .over  him  by 
other  members  of  the  family,  tending  to 
prejudice  him  against  her,  thereby  induc- 
ing the  testator  to  execute  the  will  while 
laboring  under  the  false  impression  that  the 
caveatrix  was  his  enemy,  etc.  Upon  the 
trial  of  the  caveat  before  the  ordinary,  a 
judgment  was  rendered  admitting  the  will 
to  record.  An  appeal  was  entered  to  the 
superior  court,  where,  on  the  trial,  the  fol- 
lowing verdict  was  rendered  on  October 
18,  1900:  "We,  the  jury,  find  that  the  will 
offered  Is  the  true  and  lawful  last  will  and 
testament  of  Stephen  Spruell,  deceased,  and 
that  the  same  is  properly  set  up,  establish- 
ed, and  admitted  to  probate  in  solemn  form 
as  such,  except  as  follows:  We  find  that  the 
item  of  said  will  bequeathing  five  dollars  to 
Margaret  Cox,  and  excluding  her  from  par- 
ticipation in  any  further  distribution  of 
said  estate,  is  not  the  will  and  wish  of  said 
deceased,  but  that  the  said  Margaret  Cox 
is  entitled,  as  a  legatee,  to  an  equal  share 
of  the  estate  of  said  deceased,  with  each 
of  the  other  children  of  the  deceased,  lega- 
tees under  said  will,  subject  to  the  life  es- 
tate, bequeathed  to  the  widow  of  said  de- 
ceased, and  that  she  stands,  with  reference 
to  said  estate  and  under  said  will,  on  equal 
terms  with  the  other  children,  legatees  as 
aforesaid."  Upon  this  verdict  the  court  en- 
tered the  following  judgment  of  the  same 
date:  " Whereupon  It  is  ordered,  adjudged, 
and  decreed  by  the  court  that  the  will  of 
Stephen  Spruell  be  and  the  same  is  hereby 
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set  up,  established,  and  probated  In  solemn 
form  as  the  last  will  and  testament  of  said 
Stephen  Spruell,  deceased,  except  that  the 
Item  bequeathing  five  dollars  to  Margaret 
Cox  Is  set  aside  as  not  being  the  will  and 
wish  of  said  deceased,  and  that  the  said 
Margaret  Cox  is  declared  to  be  a  legatee  of 
a  share  of  said  estate  equal  to  the  share  of 
each  of  the  other  legatees,  children  of  the 
deceased,  subject  to  the  life  estate  of  the 
widow  of  said  deceased.  It  is  further  ad- 
judged that  the  officers  of  the  court  have 
judgment  against  Thos.  E.  Spruell  and  Jos. 
S.  Power,  executors  of  the  will  of  Stephen 

Spruell,    for   dollars    cents, 

costs.  Ordered,  further,  that  certified  cop- 
ies of  this  writ  of  judgment  be  transmitted 
with  the  will  to  the  ordinary  of  this  coun- 
ty, to  be  entered  of  record  with  said  will." 
Neither  of  the  nominated  executors  ever 
qualified,  but  they  caused  the  property  to 
be  appraised,  and  individually  paid  taxes 
on  it  After  the  judgment  above  mention- 
ed, rendered  on  appeal,  some  of  the  daugh- 
ters of  the  testator  died,  leaving  children. 
The  life  tenant  died  in  March,  1910.  Dur- 
ing the  years  1909  and  1910  some  of  the 
daughters  of  the  testator,  tenants  in  re- 
mainder, and  heirs  of  daughters  who  had 
died  since  judgment  upon  the  caveat  to  the 
will,  sold  to  Arnold  Broyles,  J.  N.  Mitchell, 
C.  L.  Be  Foor,  and  D.  C.  Lyle  their  several 
undivided  interests  in  the  lands  devised  by 
the  will.  After  these  sales  the  nominated 
executors,  in  April,  1910,  filed  application 
to  the  ordinary  for  leave  to  sell  the  real  es- 
tate left  by  the  testator.  Broyles  and  the 
other  purchasers  filed  caveats,  objecting  to 
the  sale  on  specified  grounds;  and  the  case 
so  made  was  appealed  to  the  superior  court 
by  consent,  and  was  never  tried.  Mary  A. 
Cox  had  in  the  meantime  died  intestate, 
and  Courtland  S.  Winn  was  appointed  ad- 
ministrator upon  her  estate.  He  intervened 
In  the  case  so  pending  on  appeal,  and  urg- 
ed objections  to  the  sale.  Before  the  death 
of  the  testator,  M.  M.  Cox,  the  husband  of 
Mary  A.  Cox,  had  instituted  suit  against 
the  testator,  who  pleaded  a  counterclaim 
for  a  larger  amount  than  that  alleged 
against  him,  which  was  never  tried.  In 
June,  1910,  T.  B.  Spruell  and  J.  S.  Power, 
the  nominated  executors,  filed  a  petition  in 
their  own  behalf,  as  executors,  and  in  be- 
half of  some  of  the  minor  children  of  lega- 
tees who  had  died  after  the  rendition  of  the 
verdict  and  decree  establishing  the  will, 
against  other  legatees  in  life,  and  against 
Winn  as  administrator  of  Mary  A.  Cox,  de- 
ceased, and  Broyles  and  the  other  purchas- 
ers mentioned.  The  petition  as  amended  al- 
leged what  has  been  stated,  and  the  follow- 
ing: The  verdict  and  decree  were  obtained 
by  fraud  of  the  attorney  who  represented 
the  propounders.  The  appraisers  were  at 
the  courthouse  for  the  purpose  of  trying  the 
case,  when  negotiations  were  entered  into 
fcetween  their  counsel  and  counsel  for  Mary 


A.  Cox,  the  eaveatrix,  and  her  husband. 
What  was  said  between  counsel  and  the 
parties  when  conferring  was  not  heard  by 
the  propounders,  but  their  counsel  repre- 
sented to  them  that  the  opposite  parties 
would  agree  to  dismiss  the  appeal  if  the 
children  of  the  testator  would  make  'them 
equal  with  the  balance  of  the  children  of 
said  estate."  The  propounders  informed 
their  attorney,  now  deceased,  that  they  were 
willing  to  do  so,  if  the  other  children  were 
willing,  but  that  the  will  was  not  to  be  mo- 
lested. They  were  also  told  that  the  suit  on 
the  part  of  Cox,  the  husband  of  the  eavea- 
trix, instituted  against  the  testator  during 
his  lifetime,  would  be  dismissed,  and  the 
will  would  stand  as  probated  in  the  ordi- 
nary's court  They  did  not  authorize,  di- 
rectly or  indirectly,  their  attorney  to  con- 
sent to  the  verdict  which  was  rendered,  as 
hereinbefore  expressed,  and  they  had  no 
authority  to  do  so.  It  was  contended  that 
under  the  circumstances,  If  the  verdict  had 
been  consented  to,  it  was  contrary  to  law 
and  public  jpolicy,  and,  under  the  terms  of 
the  will,  could  not  be  rendered  by  agree- 
ment; the  effect  of  it  being  to  destroy,  rath- 
er than  set  up,  the  will.  Though  present 
in  court  at  the  trial,  propounders  did  not 
know  until  recently  the  substance  of  the 
verdict  and  decree.  The  legatees  and  pur* 
chasers  from  them  assert  undivided  inter- 
ests in  different  proportions,  some  assert- 
ing a  seventh  interest  and  others  an  eighth, 
thus  bringing  about  confusion  as  to  how  the 
estate  should  be  divided.  The  persons  at 
interest,  either  as  legatees  or  representa- 
tives of  legatees,  are  numerous,  live  in  dif- 
ferent states,  and  the  residences  of  some 
of  them  are  not  known,  and,  owing  to  the 
character  of  their  respective  claims,  and  in 
order  to  avoid  a  multiplicity  of  suits,  it  is 
necessary  that  the  interests  of  all  parties 
be  declared  in  one  decree,  and  that  direction 
be  given  the  executors  touching  the  distri- 
bution of  the  estate.  The  relief  prayed  for 
was:  (a)  That  the  verdict  and  decree  setting 
up  and  establishing  the  will  be  declared  null 
and  void,  and  that  a  trial  be  had  on  the 
case  appealed,  as  if  no  verdict  had  been 
rendered;  (b)  in  the  event  that  the  verdict 
and  decree  establishing  the  will  be  not  set 
aside,  that  the  title  and  interest  of  the  va- 
rious parties  be  ascertained  and  adjudicat- 
ed; (c)  in  the  event  it  should  be  found  that 
the  verdict  and  decree  establishing  the  will 
is  valid,  that  petitioners  be  allowed  to  qual- 
ify as  executors  of  the  estate  and  sell  the 
property  as  such;  (d)  for  process  and  gen- 
eral relief.  The  petition  was  dismissed  on 
general  demurrer,  and  the  plaintiffs  ex- 
cepted. 

Alonzo  Field,  for  plaintiffs  in  error.  W. 
H.  Terrell,  F.  A.  Quilliau;  and  Paul  L.  Lind- 
say, for  defendants  in  error. 

ATKINSON,  J.  The  correctness  of  the 
ruling  depends  upon  the  right  of  the  plain- 
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tiffs,  10  years  after  the  rendition  of  the 
verdict  and  decree,  to  have  them  set  aside 
on  the  ground  of  attack  urged  against  them. 
It  is  alleged,  in  the  first  place,  that  the  ver- 
dict is  void,  because  it  was  not  authorized 
by  the  pleadings,  and  was  against  public 
policy.  The  case  was  brought  to  the  su- 
perior court  by  appeal,  and  the  petition  for 
probate  filed  by  the  propounders  and  the 
caveat  filed  by  the  objector  constituted  the 
pleadings.  The  grounds  of  caveat,  consid- 
ered in  connection  with  the  petition  to  pro- 
bate the  will,  were  sufficient  to  raise  issues 
upon  which  an  entire  intestacy  or  an  intes- 
tacy merely  as  to  Mrs.  Cox  might  be  de- 
clared. The  verdict,  therefore,  was  not 
subject  to  the  objection  that  it  was  void  in 
its  entirety,  on  the  ground  that  there  were 
no  pleadings  to  authorize  it  Nor  was  it 
void  on  the  ground  that  the  court  was  with- 
out Jurisdiction,  or  that  it  was  violative  of 
public  policy.  All  the  legatees  and  heirs 
and  the  propounders,  now  plaintiffs,  were 
before  the  court  and  laboring  under  no  le- 
gal disability,  and,  there  being  issues  which 
might  defeat  the  will  in  whole  or  in  part, 
agreed  with  the  caveatrix  on  terms  which 
saved  the  will  in  part  or  set  it  aside  in 
part  The  fact  that  the  verdict  also  pur- 
ported to  give  effect  to  what  all  the  other 
parties  agreed  the  caveatrix  should  take 
would  not  destroy  it,  certainly  not  in  so 
far  as  it  affected  the  parties  to  the  case  or 
their  privies  in  estate. 

[1,  2]  It  is  urged  that  there  was  no  consent 
for  such  verdict  and  decree  by  the  parties, 
but  that  they  were  obtained  by  fraud  and 
collusion  between  the  caveatrix  and  the  at- 
torney for  the  propounders  of  the  will.  It 
is  alleged  that  the  propounders  were  pres- 
ent at  the  trial,  and  it  is  not  entirely  clear 
how  or  why  they  did  not  have  full  knowl- 
edge of  the  verdict  and  decree.  It  is  not  to 
be  presumed  that  they  were  clandestinely 
rendered  by  the  court  The  plaintiffs  at 
least  knew  that  a  verdict  and  decree  had 
been  rendered,  and  it  was  inexcusable 
laches  for  them  to  wait  a  period  of  10  years 
before  instituting  equitable  proceedings  to 
set  it  aside  or  have  it  declared  void.  While 
the  petition  referred  to  a  number  of  matters, 
so  far  as  the  plaintiffs  are  concerned  they 
depended  upon  upsetting  the  verdict  and  de- 
cree to  which  reference  has  been  made;  and 
the  Judge  did  not  err  in  dismissing  the  pe- 
tition on  general  demurrer. 

Judgment  affirmed.  All  the  Justices  -con- 
cur, except  LUMPKIN,  J.,  disqualified,  and 
HILL,  J.,  not  presiding. 

<137  Ga.  732) 

Mcdonald  v.  rimes  et  ai 

(Supreme  Court  of  Georgia.    March  2,  1912.) 

(Syttabu*  by  the  Court.) 

1.  Judgment  (J  17*)— Process  to  Sustain. 

In    a    suit    by    attachment    for    purchase 
money,   where   the   defendant  has   voluntarily 


appeared  and  pleaded  to  the  merits  of  the 
case,  the  plaintiff  is  entitled  to  proceed  for  a 
verdict  and  general  judgment,  even  though  the 
attachment  be  subject  to  dismissal.  Gowart  v. 
Caldwell,  134  Ga.  644,  68  S.  E.  500,  30  L.  R. 
A.  (N.  S.)  720,  and  citations.  Accordingly, 
even  if  the  grounds  of  attachment  be  insuffi- 
cient, that  would  not  be  cause  for  dismissing 
the  declaration;  the  defendant  having  appear- 
ed and  demurred  generally  and  specially  to  it. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent.  Dig.  §§25-33,  157,  422;  Dec.  Dig.  §17.*) 

2.  Vendok  and  Pubohaser  (§  312*)  —  Con- 
tracts (§  214*)— Installments—  Maturity 
—Action  fob  Price. 

A  suit  upon  a  contract  for  purchase  mon- 
ey due  by  installments  may  be  maintained  for 
the  amount  of  such  installments  as  were  due 
at  the  institution  of  the  suit,  but  not  for  in- 
stallments to  become  due.  Accordingly,  where 
a  suit  was  instituted  on  a  contract  for  the  en- 
tire purchase  price  of  personal  property  and 
real  estate,  which  has  been  sold  for  one  gross 
amount^  payable  in  installments  at  different 
times,  it  was  error  to  dismiss  the  entire  peti- 
tion on  general  demurrer,  where  one  of  the  in- 
stallments sued  for  was  alleged  to  be  due. 

(a)  A  stipulation  in  a  contract,  making  pro- 
vision for  the  hastening  of  the  maturity  of  the 
entire  purchase  price,  has  no  application  to 
the  first  installment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  917;  Dec.  Dig.  §  312;* 
Contracts,  Cent.  Dig.  §§  980-995;  Dec.  Dig.  § 
214.*] 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  P.  E.  Seabrook,  Judge. 

Action  by  C.  J.  McDonald  against  H.  P. 
Rimes  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

The  bill  of  exceptions  recites  that  C.  J.  Mc- 
Donald sued  out  against  H.  P.,  T.  T.,  and 
R.  D.  Rimes  an  attachment  for  purchase  mon- 
ey, returnable  to  the  superior  court,  and  at 
the  first  term  filed  his  declaration  in  attach- 
ment, which  was  amended,  and  afterward 
was  dismissed  on  general  demurrer.  Error 
Is  assigned  on  the  judgment  The  declara- 
tion as  amended  alleged,  in  substance,  the 
following:  On  or  about  July  25,  1909,  the 
plaintiff  by  written  contract  agreed  to  sell 
to  defendants  a  described  storehouse  and  fix- 
tures and  certain  personal  property  therein 
contained,  for  a  stated  sum,  a  part  of  which 
was  to  be  paid  In  cash  and  the  balance  at 
stated  Intervals,  with  interest  The  plaintiff 
was  to  "have  the  right  to  remain  in  said 
building  and  use  said  property  free  of  rent 
until  January  1, 1910,  and  then  remove  there- 
from or  pay  rent  thereafter  to  the  defend- 
ants," at  a  specified  rental,  "until  possession 
of  said  property  was  demanded  by  said  de- 
fendants." In  the  event  of  failure  to  meet 
any  of  the  payments  when  due,  the  entire 
amount  was  to  fall  due  immediately.  The 
contract  was  in  possession  of  the  defendants, 
and  the  plaintiff  was  unable  to  exhibit  a 
copy.  In  pursuance  of  the  contract  the 
plaintiff  on  July  26, 1909,  made  and  delivered 
to  the  defendants  a  bill  of  sale  to  all  the 
personal  property  and  a  warranty  deed  to  the 
real  estate;  but  the  defendants  failed  and 
refused  to  make  the  cash  payment  which  is 
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"now  due"  or  "to  give  the  notes"  for  the 
balance  of  the  purchase  price.  The  prayer 
was  for  a  Judgment  for  the  entire  purchase 
price  and  that  the  property  be  sold  to  pay  It 

Way  &  Burkhalter  and  8.  B.  Brewton,  for 
plaintiff  In  error.  P.  W.  Meldrlm,  for  de- 
fendants In  error. 

ATKINSON,  J.  [1]  1.  The  ruling  an- 
nounced  In  the  first  headnote  does  not  require 
elaboration. 

[2]  2.  The  demurrer  admits  the  truth  of 
the  allegations.  So  considered,  the  terms  of 
sale  were  stated,  which  included,  among  oth- 
ers, the  right  of  the  vendor'  to  remain  in 
possession  free  of  rent  for  a  specified  time, 
and  thereafter  at  stipulated  rent,  until  ven- 
dees should  require.pos8esslon.  The  contract 
was  entire,  and  contemplated  realty  and  per- 
sonalty alike,  for  which  one  gross  amount 
was  to  be  paid.  The  payments  were  to  be 
in  installments,  due  at  different  times.  The 
vendor  -executed  and  delivered  to  the  vendees 
a  bill  of  sale  conveying  the  personalty,  and 
a  warranty  deed  conveying  the  realty.  The 
contract  was,  therefore,  executed  by  the  ven- 
dor. He  had  done  all  that  he  promised  to 
do,  and  it  only  remained  for  the  vendees  to 
carry  out  their  promise  to  pay  the  purchase 
price.  They  refused  to  do  so,  even  though 
the  deeds  had  been  delivered.  One  remedy 
of  the  vendor  was  to  sue  on  contract  for  the 
stipulated  purchase  price.  Having  adopted 
that  remedy,  thereby  electing  to  affirm  rather 
than  repudiate  the  contract,  and  sue  for  the 
purchase  money  which,  by  the  terms  of  the 
contract,  had  been  promised  him,  he  must 
abide  all  the  terms  of  the  contract;  for  he 
cannot  take  both  under  and  against  It  One 
of  the  provisions  was  that  the  vendee  should 
have  a  stipulated  time  within  which  to  meet 
the  several  installments  in  which  the  pur- 
chase money  was  payable.  One  of  these 
(the  cash  installment)  was  due,  and  the  ac- 
tion was  maintainable  for  that,  though  not 
for  the  deferred  payments,  which  were  not 
due.  The  stipulation  made  for  the  hastening 
of  the  maturity  of  the  entire  debt  is  to  be 
construed  as  referring  to  failure  to  meet  the 
deferred  payments,  and  not  to  the  cash  pay- 
ment. Had  the  action  been  for  damages  from 
breach  of  the  contract,  in  which  other  things 
might  be  considered  in  estimating  the  dam- 
ages, it  would  be  otherwise.  The  plaintiff 
having  set  forth  a  cause  of  action  for  some 
part  of  the  amount  sued  for,  it  was  error 
on  general  demurrer  to  dismiss  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur (FISH,  G.  J.,  and  BECK,  J.,  specially), 
except  HILL,  J.,  not  presiding. 

FISH,  C.  J.,  and  BECK,  J.  We  concur  in 
the  judgment  of  reversal,  but  are  of  the 
opinion  that  where  a  vendor  under  a  written 
contract  sells  real  and  personal  property,  and 
the  vendee  stipulates  in  the  contract  that  he 


will  pay  the  purchase  price  partly  in  cash 
and  give  his  notes  for  the  balance,  maturing 
at  different  times,  bearing  interest  from  the 
date  of  the  sale,  and  the  vendor  executes 
and  delivers  to  the  vendee  a  warranty  deed 
to  the  realty  and  a  bill  of  sale  to  the  per- 
sonalty, there  being  a  further  stipulation  in 
the  contract  that  the  vendor  shall  have  the 
right  to  remain  in  possession  of  the  property 
free  of  rent  for  a  given  time,  and  the  pur- 
chaser, after  accepting  the  deed  and  bill  of 
sale,  refuses  to  make  the  stipulated  cash 
payment  and  to  give  his  notes  for  the  bal- 
ance of  the  purchase  price,  the  vendor,  upon 
such  repudiation  of  his  obligations  by  the 
vendee,  may  sue  at  once  for  the  entire  pur- 
chase price  of  the  property. 


(137  Ga.  77t) 
ALBANY  NAT.  BANK  v.  GEORGIA  BANK- 
ING CO. 

(Supreme  Court  of  Georgia.    March  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Chattel  Mobtgagbs  (§00*)  —  Documen- 
tabt  Evidence— Authentication— Record. 

Where  it  appears,  from  a  comparison  of 
recitals  in  a  chattel  mortgage  with  the  certif- 
icate entered  thereon  as  to  filing  for  record, 
that  only  an  unofficial  witness  attested  the 
mortgage  before  it  was  so  filed,  and  attached 
to  the  mortgage  is  an  affidavit  by  the  subscrib- 
ing witness,  made  before  a  notary  public  prov- 
ing the  execution  of  tfye  mortgage,  but  bearing 
date  next  after  that  of  the  certificate  as  to  the 
filing  of  the  mortgage  for  record,  and  that  on 
the  date  of  such  probate  the  mortgage  was  ac- 
tually recorded  in  the  book  kept  for  record  of 
such  mortgages  in  the  clerk  s  office  of  the 
superior  court,  the  mortgage  so  executed  and 
recorded  is  admissible  in  evidence. 

[Ed.  Note.— For  -other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  S!  168-173;  Dec  Dig.  | 
90.*] 

2.  Chattel  Mortgages  (|  90*)— Doomfflit- 
tabt  Evidence  —  Bbcobd  of  Mortgage  — 
"Filing." 

That  on  the  day  next  following  the  date 
of  the  certificate  as  to  filing  of  the  mortgage 
for  record,  as  shown  by  uncontradicted  evi- 
dence, the  clerk;  permitted  the  mortgagee  to 
take  the  mortgage  out  of  the  clerk's  office  to 
that  of  a  notary  public  and  procure  before 
such  notary  the  affidavit  of  the  subscribing  wit- 
ness proving  the  execution  of  the  mortgage, 
and  then  return  the  affidavit  and  mortgage  to. 
the  clerk's  office  for  record,  would  not  rendesf 
the  mortgage  inadmissible  in  evidence. 

(a)  The  return  of  the  mortgage  to  the  office 
of  the  clerk  jk  the  superior  court  under  the  cir- 
cumstances just  enumerated  would,  in  effect, 
amount  to  "filing"  for  record. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgage*,  Cent  Dig.  i|  168-173;    Dec.  Dig. 

For  other  definitions,  see  .Words  and  Phrases, 
voL  3,  pp.  2764-2770.] 

3.  Chattel  Mortgages  (f  150*) —Lien — 
Pbiobitt. 

Under  Civil  Code  1910,  |(  3259,  3320,  the 
lien  of  such  mortgage  as  against  other  mort- 
gagees will  take  effect  from  the  date  of  the 
record. 

(a)  The  fact  that  no  certificate  of  filing  for 
record  was  entered  on  the  mortgage  after  it 
was  so  returned  to  the  clerk's  office,  and  that 
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the  certificate  of  filing,  which  had  been  entered 
on  it  before  the  affidavit  for  probate  was  pro- 
cured, was  not  signed  by  the  clerk,  but  in  his 
absence  his  name  was  signed  to  such  certificate 
of  filing  by  the  deputy  clerk,  would  not  defeat 
the  lien  of  the  mortgage,  or  the  effect  of  the 
subsequent  filing  and  record. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  |$  246-252;   Dec.  Dig.  | 

4.  Chattel  Mortgages  (J  150*)— Lien— Pbi- 

ORTTT. 

Where  a  chattel  mortgage  so  executed  and 
recorded  comes  in  competition  with  a  senior 
mortgage,  which  was  not  recorded  until  after 
the  record  of  the  former,  the  junior  mortgage 
is  entitled  to  priority;  it  not  appearing  that 
the  junior  mortgagee  had  notice  of  the  prior 
unrecorded  mortgage.    Civil  Code  1910,  |  3260. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |g  246-252;  Dec  Dig.  <§ 
150.*] 

5.  Forheb  Case  Distinguished. 

The  cases  of  Durrence  v.  Northern  Na- 
tional Bank,  117  Ga.  385.  43  S.  E.  726,  and 
Greenfield  v.  Stout,  122  Ga.  303  (2),  50  S.  E. 
Ill,  differ  in  their  facts  from  the  present  case. 

6.  No  Questions  for  Jurt. 

There  was  no  conflict  of  evidence  requir- 
ing submission  of  the  case  to  the  jury. 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Frank  Park,  Judge. 

Action  between  the  Albany  National  Bank 
and  the  Georgia  Banking  Company.  From 
the  judgment,  the  Albany  National  Bank 
brings  error.    Affirmed, 

Pope  &  Bennet,  for  plaintiff  in  error.  B. 
J.  Bacon,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(137  Ga.  670) 

SOUTHERN   RY.   CO.   v.   NICHOLS. 
(Supreme  Court  of  Georgia.     Feb.  27,  1912.) 

(SyUaluM  by  the  Court.) 

1.  Carriers  (5  345*)—  Injuries  to  Passen- 
gers—Contributory Negligence}— Admis- 
sibility of  Evidence. 

This  case  was  before  the  Supreme  Court 
on  a  former  occasion,  when  a  new  trial  was 
ordered.  Southern  Railway  Company  v.  Nich- 
ols, 135  Ga.  11,  68  S.  E.  789.  On  the  second 
trial  it  was  error  to  permit  a  witness,  over  the 
objection  that  it  was  immaterial,  to  testify,  in 
effect,  that  at  the  place  of  the  injury,  both  be- 
fore and  subsequently  to  the  time  of  the  catas- 
trophe, he  had  seen  other  persons  get  on  and 
off  moving  trains  which  were  going  faster  thtftt 
was  the  train  at  the  time  of  the  injury.  In 
this  connection,  see  Metropolitan  Street  R.  Co. 
v.  Johnson,  91  Ga.  466  (2),  18  S.  E.  816. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  i  1400;  Dec  Dig.  {  345.*! 

2.  Carriers  (i  321*)— Injuries  to  Passen- 
gers—Actions— Instructions. 

The  expressions  "plenty  of  time"  and  "am- 
ple time,**  as  employed  in  the  excerpts  from 
the  charge  excepted  to  in  the  eleventh  and 
twelfth  grounds  of  the  motion  for  new  trial, 
were  inaccurate.  If  the  plaintiff  was  entitled 
to  have  the  defendant  give  him  any  time  in 
which  to  go  to  the  ticket  office  and  window,  it 


should  TiaVe  been  a  reasonable  time  under  all 
of  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1247, 1326-1337,  1343;  Dec  Dig. 
I  321.*  J 

3.  Trial  ft  103*)— Instructions— Province 
of  Court  and  just. 

The  pleadings  and  evidence  presented  is- 
sues as  to  whether  it  was  proper  for  the 
plaintiff  to  leave  the  train  and  to  go  to  the 
ticket  office  for  his  pass,  and. whether  that  was 
the  purpose  for  which  he  went,  upon  which  the 
judge  could  not  express  an  opinion  or  assume 
to  decide.  Accordingly  it  was  erroneous  to 
charge:  "If  you  find  from  the  evidence  that 
the  train  of  the  defendant  company  was  stop* 
ped  at  the  station  in  Dalton  long  enough  for 
the  plaintiff  to  get  off  and  go  to  the  telegraph 
office  and  attend  to  the  business  in  hand,  to 
ascertain  whether  or  not  his  pass  had  been  de- 
livered, whether  it  was  there  for  him  or  not, 
and  long  enough  to  have  returned  to  and  got- 
ten aboard  the  train  before  the  train  started, 
then  he  cannot  recover."  Also:  "If  the  train 
did  not  stop  long  enough  for  that  purpose,  and 
when  he  discovered  that  the  train  was  moving, 
he  undertook  to  board  the  moving  train,  and  ex- 
ercised ordinary  care  in  doing  so,  and  would  have 
done  so,  but  for  the  fact  that  his  body  came  in 
contact  with  the  trucks,  and  the  defendant 
company  was  negligent  in  leaving  the  trucks 
there,  or  starting  the  train  while  the  trucks 
were  dangerously  near  the  train,  then  he  can- 
not recover." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§436-438;  Dec.  Dig.  |  193.*] 

4.  Remarks  op  Court  —  Instructions  —  No 
Error. 

Other  assignments  of  error  upon  remarks 
of  the  court  while  a  witness  was  being  exam- 
ined, and  upon  failure  to  properly  state  the 
contentions  of  the  parties,  and  upon  the  charge 
of  the  court,  were  insufficient  to  require  the 
grant  of  a  new  trial. 

5.  Appeal  and   Error   (§  843*)— Review— 
Questions  Considered. 

Inasmuch  as  a  new .  trial  will  be  ordered 
upon  the  rulings  as  indicated  by  the  preced- 
ing headnotes,  no  decision  will  be  made  as  to 
the  sufficiency  of  the  evidence  to  support  a 
verdict  in  favpr  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3331-3341;  Dec.  Dig.  § 
843.*] 

Error  from  Superior  Court,  Whitfield 
County;  A.  W.  Fite,  Judge. 

Action  by  J.  E.  Nichols  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

McDanlel,  Alston  &  Black  and  Maddox, 
McCamy  &  Shumate,  for  plaintiff  in  error. 
Westmoreland  Bros,  and  W.  E.  Mann,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL,  J.,  not 
presiding. 


(137  Ga.  806) 
CITY  OF  ATLANTA  v.  SEABOARD  AIR 

LINE  RY. 

(Supreme  Court  of  Georgia.    March  13,  1912.) 

(Syllabu*  by  the  Court.) 

1.  Fobheb  Decision  Followed. 

The  main  question  being  the   right  of  a 
municipality  to  improve  a  street  abutting  on 
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the  railroad  property  of  the  defendant  la  er- 
ror, and  how  far  the  right  of  way  may  be  sub- 
ject to  local  assessments,  and  to  an  effort  to 
sell  the  right  of  way  including  the  tracks,  or 
that  part  occupied  for  public  purposes,  the 
principles  decided  in  the  case  of  Georgia  Rail- 
road &  Banking  Company  v.  Decatur,  137  Ga. 
537,  73  S.  E.  830,  are  applicable  to  the  ques- 
tions made  by  the  record  in  the  present  case. 
2.  Execution  (|  188*)— Relist  Against  Ex- 
ecution—Form  of  Remedy. 

An  affidavit  of  illegality  as  a  remedy  lies 
only  in  favor  of  the  defendant  in  execution; 
and  the  owner  of  property  cannot  file  an  affi- 
davit of  illegality,  if  the  execution  is  issued 
against  some  one  else  as  being  the  owner  of 
the  property  levied  upon. 

(a)  In  such  a  case  an  equitable  petition  is 
an  available  remedy  to  enjoin  the  levy  and 
sale,  and  to  have  done  full  and  complete  jus- 
tice under  the  facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  if  500-563;  Dec  Dig.  |  188.*] 

8.  Injunction  (1  135*)—  Relief  Against 
Execution— Temporary  Injunction. 
The  court  did  not  abuse  his  discretion, 
under  the  facts  in  this  case,  in  granting  a 
temporary  injunction  and  preserving  the  sta- 
tus until  the  final  trial. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  304;   Dec  Dig.  §  135.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Seaboard  Air  Line  Railway 
against  the  City  of  Atlanta.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  L.  Mayson  and  W.  D.  Ellis,  Jr.,  for 
plaintiff  in  error.  W.  O.  Loving  and  Moore 
&  Pomeroy,  for  defendant  in  error. 

HILL,  J.  [1]  1.  The  city  of  Atlanta  made 
certain  improvements  on  one  of  its  streets, 
known  as  De  Kalb  avenue,  and  assessed  the 
cost  thereof  against  the  abutting  property 
owners.  One  of  these  was  the  Seaboard  Air 
Line  Railway.  In  resistance '  to  the  assess- 
ment thus  made,  and  to  the  levy  of  an  execu- 
tion against  it  upon  a  portion  of  its  right  of 
way,  and  also  to  the  levy  of  a  similar  execu- 
tion against  the  Georgia  Railroad  &  Bank- 
ing Company  upon  the  same  property,  the 
Seaboard  Air  Line  Railway  filed  its  petition 
for  injunction  against  the  collection  of  the 
assessment  and  the  sale  of  the  property  so 
levied  upon.  On  the  interlocutory  hearing 
the  court  granted  a  temporary  injunction, 
and  on  this  judgment  the  City  of  Atlanta  as- 
signs error.  On  the  main  question  as  to  the 
right  of  a  municipality  to  Improve  a  street 
abutting  on  railroad  property,  and  as  to  how 
far  a  right  of  way  may  be  subject  to  such 
local  assessments,  and  to  an  effort  to  sell  the 
right  of  way  including  its  tracks,  or  that 
part  occupied  for  public  purposes,  the  prin- 
ciples announced  In  the  case  of  Georgia  Rail- 
road, etc,  Co.  v.  Decatur,  137  Ga.  537,  73  S. 
E.  830,  are  applicable,  and  render  unneces- 
sary further  discussion  of  these  questions. 

[2]  2.  The  second  question  to  be  determin- 
ed is  whether  the  plaintiff  in  the  court  below 
had  a  complete  remedy  by  affidavit  of  il- 


legality. The  amendment  to  the  charter  of 
the  city  of  Atlanta  in  1897  provides  that  the 
defendant  may  file  an  affidavit  of  illegality 
to  an  execution  Issued  to  enforce  the  collec- 
tion of  the  amount  of  assessments  made  for 
work  either  upon  streets  or  sidewalks,  under 
the  conditions  recited  in  the  act  Acts  1897, 
pp.  145,  148,  |  6.  Similar  language  is  em- 
ployed in  Civil  Code  1910,  1.5805,  in  refer- 
ence to  illegalities  in  general  filed  to  execu- 
tions Issued  upon  judgments,  and  it  is  there 
provided  that  the  defendant  may  file  illegali- 
ty. Under  this  Code  section  it  has  been  held 
that  nobody  but  the  defendant  in  execution 
can  file  an  affidavit  of  illegality*  A  third 
person  cannot  interpose  an  illegality.  •  Ar- 
tope  v.  Barker,  72  Ga.  186  (2);  State  ▼.  Sal- 
lade,  111  Ga.  700  (2),  36  S.  E.  922.  And  by 
a  similar  construction  it  is  only  the  defend' 
ant  who  can  get  a  complete  remedy  by  af- 
fidavit of  illegality  to  an  illegal  assessment 
issued  by  the  city  of  Atlanta.  Ordinarily, 
where  an  improvement  is  made  on  a  street, 
and  execution  issued  against  the  abutting  lot 
or  its  owner,  such  owner  can  get  full  relief 
by  affidavit  of  illegality  under  the  statute; 
but  he,  cannot  file  illegality  under  that  stat- 
ute if  the  execution  is  issued  against  some- 
body else  as  being  the  owner  of  the  proper- 
ty. This  does  not  furnish  him  an  adequate 
remedy.  In  this  case  two  executions  were 
levied  upon  the  right  of  way  Involved.  One 
was  against  the  Georgia  Railroad  &  Bank- 
ing Company,  and  was  levied  on  the  right  of 
way  as  the  property  of  that  defendant;  the 
other  was  against  the  Seaboard  Air  Line 
Railway,  and  levied  on  the  same  right  of 
way  as  the  property  of  that  defendant;  and 
injunction  to  prevent  the  sale  of  the  proper- 
ty is  sought  as  against  both  executions.  It 
is  contended  by  the  city  attorney  that  this 
Is  really  an  impersonal  execution— an  execu- 
tion in  rem ;  but  .inasmuch  as  the  lot  Itself 
cannot  file  an  affidavit  of  illegality,  and  in- 
asmuch as  the  right  to  file  an  illegality  to 
such  proceeding  is  statutory,  and  only  au- 
thorizes the  defendant  whose  property  it  is 
sought  to  sell  to  file  an  illegality,  if  he  does 
not  come  within  the  statute,  then  the  statute 
does  not  afford  him  an  adequate  relief.  In 
one  instance,  the  assessment  is  made,  the 
execution  issued,  and  the  levy  made  against 
the  Georgia  Railroad  &  Banking  Company, 
and  levied  on  the  property  as  the  property 
of  that  company.  The  statute  would  not  au- 
thorize the  Seaboard  Air  Line  Railway  to 
interpose  an  affidavit  of  illegality  to  that  ex- 
ecution. Therefore,  relatively  to  that  execu- 
tion, either  it  must  allow  the  property  to  be 
sold  for  want  of  a  remedy,  or  It  must  get  a 
remedy  in  equity.  So  that  the  Seaboard  Air 
Line  Railway,  if  its  contention  is  right  that 
the  sale  sought  to  be  made  is  illegal,  has  a 
foothold  in  equity,  at  least  with  respect  to 
the  execution  which  was  levied  against  the 
Georgia  Railroad  &  Banking  Company.  Ap- 
parently the  assessments,  the  executions,  and 
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the  levies  cover  more  than  the  property 
which  is  held  by  the  Seaboard  Air  Line  Rail- 
way! and  lap  over  into  other  property  of  the 
Georgia  Railroad  &  Banking  Company.  Fur- 
thermore, there  are  different  levies  and  dif- 
ferent proceedings  to  collect,  all  of  which  in- 
volve the  same  questions;  and  as  equity  has 
a  clear  right  to  take  Jurisdiction  as  to  a  part, 
under  the  allegations  of  the  petition,  it  will 
do  full  Justice  and  determine  the  same  ques- 
tions which  are  Involved  in  the  whole  con- 
troversy. Conceding,  without  deciding,  that 
illegality  would  furnish  a  complete  remedy 
as  to  any  part  of  it,  yet  where  equity  fur- 
nishes a  more  adequate  right  and  a  more 
adequate  remedy,  and  there  is  a  basis  for 
going  into  equity  as  to  a  part  of  it,  it  will 
not  split  the  controversy  and  try  one  piece 
in  equity,  remanding  to  the  legal  tribunal 
the  same  questions  as  to  some  other  part  to 
be  tried  under  an  affidavit  of  illegality,  but 
will  do  full  and  complete  justice  and  deter- 
mine the  whole  situation. 

[3]  8.  Under  the  evidence  in  this  case,  we 
cannot  say  that  the  trial  Jucfge  abused  his 
discretion  in  granting  a  temporary  injunc- 
tion, preserving  the  status  until  the  final 
trial 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(187  Ga.  681) 

KILLEBRUE  v.  WESTERN  ft  A.  R.  CO. 

et  aL 

(Supreme  Court  of  Georgia.     Feb.  28,  1912.) 

(Byllabu*  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  1068*)— Re  view— 
Habmij&ss  Ebbob— Instructions. 

As,  under  the  law  and  the  evidence,  the 
verdict  rendered  was  demanded,  the  judgment 
refusing  a  new  trial  will  not  be  reversed  on 
the  ground  of  an  erroneous  instruction  to  the 
jury,  or  because  the  court  failed  to  charge  on 
a  given  subject 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4225-4228,  4230;  Dec. 
Dig.  |  1068.*] 

2,  New  Tbial   (|  101*) —Grounds— Newly 
Discovered  Evidence. 

The  ground  of  the  motion  for  a  new  trial, 
based  on  alleged  newly  discovered  evidence,  is 
not  sufficient  cause  for  a  new  trial,  for  the 
reason  that  the  evidence  set  forth  is  not  new- 
ly discovered,  as  it  appears  from  the  affidavit 
of  the  movant  himself  that  he  knew  of  the  al- 
leged newly  discovered  evidence  before  the 
trial,  but  did  not  then  know  that  the  defend- 
ants had  or  would  introduce  the  evidence  which 
the  movant  desired  to  contradict  by  the  alleged 
newly  discovered  evidence,  and  moreover,  it 
was  merely  cumulative  and  impeaching  in  its 
character. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  205,  206;  Dec.  Dig.  §  101.*] 

Error  from  Superior  Court,  Whitfield 
County;    A.  W.  Fite,  Judge. 

Action  by  J.  B.  Killebrue  against  the 
Western  &  Atlantic  Railroad  Company  and 
another.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 


Atkinson  &  Born,  for  plaintiff  in  error. 
Julian  McCamy  and  Tye,  Peeples.  ft  Jordan, 
for  defendants  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  dis- 
qualified, and  HILL,  J.,  not  presiding. 


(U7  Ga.  726) 
SEABOARD  AIR  LINE  RY.  v.  RICHMAN. 
(Supreme  Court  of  Georgia.    March  2,  1912.) 

(Syllabus  by  the  Court.) 

Charge  of  Court— Remarks  of  Counsel. 

The  charge  of  the  court  was  not  erroneous 
for  any  of  the  reasons  assigned  in  the  excep- 
tions thereto.  The  case  was  fairly  submitted 
on  the  real  issues.  The  remarks  of  counsel 
which  are  complained  of  in  the  motion  for  a 
new  trial,  and  which  are  assigned  as  a  ground 
for  a  new  trial,  while  unauthorized  by  the  evi- 
dence and  of  such  a  character  as  to  call  for 
a  rebuke  from  the  court,  were  not  of  such  in- 
flammatory or  prejudicial  nature  as  to  work  a 
reversal  of  the  judgment  refusing  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  William  Rlchman  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Robt.  S.  Parker,  Brown  ft  Randolph,  and 
Anderson,  Felder,  Rountree  ft  Wilson,  for 
plaintiff  in  error.  Moore  ft  Pomeroy,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 

(137  Ga.  671> 
LANG  et  al.  v.  VAUGHN  et  al. 
(Supreme  Court  of  Georgia.     Feb.  28,  1912.) 

(Syllabu*  by  the  Court.) 

Wills  (|  767*)— Ademption  of  Legacies. 

Where  a  testator  conveys  to  another  spe- 
cific property  devised  or  bequeathed,  and  does 
not  afterwards  become  possessed  of  the  same, 
and  the  will  contains  no  provision  for  such 
contingency,  the  devise  or  legacy  is  adeemed,, 
and  such  legal  result  cannot  be  obviated  by  ex- 
trinsic evidence  tending  to  show  that  the  tes- 
tator did  not  intend  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ig  1986-1989;   Dec.  Dig.  f  767.*] 

Error  from  Superior  Court,  Chatham  Conn* 
ty;   W.  G.  Charlton,  Judge. 

Action  by  M.  L.  Lang  and  others  against 
H.  T.  Vaughn  and  others.  From  the  Judg- 
ment, Lang  and  others  bring  error.    Affirmed. 

Miss  Mary  Tupper  executed  her  will  in 
September,  1905.  She  was  then  in  posses- 
sion of  a  certain  improved  lot  in  the  city  of 
Savannah.  She  owned  in  her  own  right  an 
undivided  half  interest  in  the  lot  and  im- 
provements, and  held  the  other  undivided 
half  interest  as  executrix  under  the  will  of 
her  sister,  Cornelia  T.  Lang,  the  mother  ot 
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Mary  T.  Lang.  The  will  of  Cornelia  T.  Lang 
was  executed  in  1884,  and  in  the  second  item 
thereof  the  undivided  half  interest  belonging 
to  Cornelia  T.  was  devised  to  her  daughter, 
Mary  T.  Lang;  such  devisee  to  hold  and  en- 
joy all  of  the  profits  as  long  as  she  might 
remain  unmarried,  with  the  provision  that 
upon  her  marriage  this  undivided  half  in- 
terest belonging  to  Cornelia  T.  should  be 
divided  equally  between  her  four  children, 
including  Mary  T.,  and  that,  in  the  event 
Majy  T.  should  never  marry,  she  should 
have  the  power  to  dispose,  by  deed  or  will, 
of  one  undivided  fourth  of  this  half  interest, 
receiving,  however,  the  rents  and  profits  from 
the  interest  so  long  as  she  remained  single. 
By  the  eleventh  item  of  the  will  of  Mary 
Tupper  she  devised  to  Mary  T.  Lang,  "all 
my  interest,  to  wit,  an  undivided  one-half 
Interest,  in  that  lot  on  Bay  street,  Savannah, 
Georgia,  known  as  lot  No.  4  Jekyl  Tything, 
Derby  Ward,"  this  being  the  same  lot  and 
the  improvements  in  which  Miss  Tupper 
owned  an  undivided  half  interest;  the  other 
undivided  half  interest  belonging  to  the  es- 
tate of  her  sister,  Cornelia  T.  Lang,  and  of 
this  Miss  Tupper  had  possession  Individually 
and  as  executrix  of  Cornelia  T.  By  the 
twelfth  item  of  her  will  Miss  Tupper  made 
Mary  T.  Lang,  Helen  T.  Vaughn,  Clara  B. 
Vaughn,  Isabelle  V.  Smith,  and  Cornelia  C. 
Vaughn  her  residuary  legatees.  On  May  18, 
1906,  Miss  Tupper  individually  and  as  ex- 
ecutrix of  the  will  of  her  sister,  Cornelia  T. 
Lang,  and  by  virtue  of  a  power  of  sale  In 
the  will  of  Cornelia  T.,  sold  the  western  half 
of  this  lot  to  the  Hlbernia  Bank  for  $5,000. 
On  the  12th  day  of  the  same  month  she  in- 
vested $2,400  of  the  proceeds  of  such  sale  in 
stock  of  the  Georgia  State  Building  &  Loan 
Association,  and  took  a  certificate  for  It, 
No.  1,428,  in  her  individual  name,  and  at 
the  same  time  invested  a  like  amount  of  such 
proceeds  in  stock  of  the  same  association, 
and  took  a  certificate,  No.  1,429,  in  her  name 
as  executrix  of  the  will  of  Cornelia  T.  Lang. 
The  balance  of  the  proceeds  of  the  sale  she 
put  in  "the  5  per  cent  stock  of  said  loan  as- 
sociation," and  took  two  passbooks  of  depos- 
its for  the  same,  one  of  the  books  In  the 
name  of  herself  individually  for  half  of  such 
balance,  and  the  other  in  her  name  as  ex- 
ecutrix of  the  will  of  Cornelia  T.  Lang  for 
the  other  half  of  the  balance  of  the  proceeds 
of  the  sale.  Miss  Tupper  died  June  12,  1910, 
not  having  withdrawn  either  of  such  deposits 
and  having  made  no  change  in  her  will. 

Under  a  bill  for  interpleader,  filed  by  the 
executor  of  the  will  of  Miss  Tupper,  the 
question  was  presented  whether  the  sale 
and  conveyance  by  Miss  Tupper  to  the  bank 
of  her  undivided  half  Interest  in  the  city  lot 
and  the  improvements  thereon,  she  not  aft- 
erwards becoming  possessed  of  the  same,  and 
the  Investment  of  her  of  the  half  Interest 
she  owned  Individually  in  the  proceeds  of 
the  sale  in  corporate  stock,  was  an  ademp- 
tion of  the  devise  of  her  Interest  in  such 


property  to  Mary  T.  Lang.  The  residu- 
ary legatees  under  the  will  of  Miss  Tupper 
contended  that  the  specific  devise  to  Mary 
T.  was  adeemed  pro  tante  by  the  sale  and 
reinvestment,  and  that  therefore  the  corpor- 
ate stock  purchased  by  Miss  Tupper  with  the 
proceeds  of  the  sale  belonging  to  her  in- 
dividually, the  certificate  for  which  was  is- 
sued in  her  name  individually,  went  to  them 
under  the  residuary,  clause  of  her  will.  The 
contention  of  Mary  T.  Lang  was  that  the 
specific  devise  to  her  was  not  adeemed.  By 
consent  the  case  was  tried  by  Judge  Walter 
G.  Charlton  without  a  jury.  Evidence  was 
submitted  on  behalf  of  Miss  Lang,  to  the  ef- 
fect that  Miss  Tupper,  in  January,  1905,  con- 
sulted her  counsel  as  to  the  advisability  of 
selling  the  city  lot  and  reinvestment  of  the 
proceeds  of  the  sale.  She  was  advised,  as 
the  buildings  on  it  were  in  a  dilapidated 
condition  and  practically  untenantable,  and 
bringing  in  little  or  no  income,  that  it  would 
be  best  to  sell  and  reinvest  the  proceeds  in 
stock  of  the  Georgia  State  Building  &  Loan 
Association;  and  her  counsel  soon  thereaft- 
er, at  her  instance,  wrote  a  letter  to  Mary  T. 
Lang,  Informing  her  that  Miss  Tupper  was 
of  the  opinion  that  it  was  best  to  sell  the 
property  in  question  and  reinvest  the  pro- 
ceeds In  other  property.  After  the  sale  the 
same  counsel  advised  Miss  Tupper  to  Invest 
the  proceeds  of  the  sale  as  she  did  Invest 
it.  It  was  shown  that  Mary  T.  Lang  was  the 
niece  of  Miss  Tupper,  and  that  the  residua- 
ry legatees  were  close  friends  of  hers,  with 
whom  she  lived  for  a  number  of  years  prior 
to  her  death,  and  with  whom  she  was  living 
when  she  died.  Other  facts  appearing  upon 
the  trial  are  set  forth  in  the  opinion  rendered 
by  Judge  Charlton,  as  follows: 

"This  proceeding,  which  is  substantially 
a  bill  of  interpleader,  is  brought  by  the 
executor  of  the  will  of  Mary*  Tupper  to  de- 
termine whether  a  designated  sum  of  mon- 
ey and  certain  shares  of  stock  shall  go  under 
the  eleventh  item  of  the  will  as  a  specific 
legacy,  or  under  the  twelfth  item  be  turned 
over  to  the  residuary  legatees.  The  proper- 
ty specifically  devised  in  the  eleventh  item 
was  sold  by  the  testatrix  subsequently  to 
the  making  of  the  will.  She  and  her  de- 
ceased sister  had  owned  the  property  in 
common,  and  she  was  the  executrix  of  her 
sister's  will.  She  sold  the  property  in  both 
capacities,  took  the  purchase-money  check, 
and,  without  cashing  It,  Indorsed  it  over  to 
the  Georgia  State  Building  &  Loan  Associa- 
tion, in  payment  of  stock  in  that  concern; 
the  balance  after  payment  for  such  being 
deposited  to  her  credit  on  the  books  of  the 
company.  The  devisee  under  the  eleventh 
item  is  a  niece  of  the  testatrix,  not  in  good 
health,  and  living  West  The  residuary  leg- 
atees are  the  children  of  an  adopted  daugh- 
ter of  the  testatrix,  with  whom  the  latter 
lived  until  the  adopted  daughter  died,  since 
which  event  she  continued  to  live  with  the 
residuary  legatees.    During  the  lifetime  of 
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the  daughter  she  paid  nominal  board ;  since 
her  death  she  paid  none.  In  her  will  all 
of  the  interpleaders  are  remembered.  The 
interesting  contention  arising  is  whether  or 
not  the  sale  of  the  interests  in  the  realty  to 
have  passed  under  the  eleventh  item  adeem- 
ed the  devise?  The  residuary  legatees  urge 
that  the  common  law  prevails  in  Georgia, 
and  that  the  language  of  the  Code  of  1895 
(sections  3332,  3333)  is  to  be  construed 
with  reference  to  it  The  specific  devisee 
claims  that  in  Georgia  the  rule  of  inten- 
tion as  taken  from  the  civil  law  prevails, 
and  the  devise  has  not  been  adeemed,  but 
merely  transferred  or  substituted,  and  the 
fair  and  conclusive  deduction  is  that  the  in- 
tention of  the  testatrix  was  not  to  adeem 
the  devise,  but  by  practically  segregating 
the  purchase  money,  Investing  the  major 
portion,  and  even  preserving  the  fractional 
residue  in  bank,  to  preserve  the  devise  in 
substance.  This,  it  is  urged,  is  also  shown 
by  the  fact  that,  having  been  tenant  in  com- 
mon of  the  realty  with  the  mother  of  the 
specific  devisee,  the  testatrix,  as  executrix, 
invested  the  proceeds  belonging  to  that  es- 
tate in  identically  the  same  manner. 

"We  may  eliminate  from  the  discussion 
the  relations  between  the  testatrix  and  the 
contending  parties.  She  was  apparently  on 
affectionate  terms  with  all  of  them.  In  do- 
ing this,  it  seems  to  me  that  the  question  of 
intention  is  also  practically  eliminated.  The 
suggestion  is  strong  that  the  course  pur- 
sued by  the  testatrix  in  Immediately  In- 
vesting the  proceeds  and  depositing  the  frac- 
tional sum  would  indicate  an  intention  to 
keep  the  thing  itself  distinct,  however  chang- 
ed its  general  aspect  The  difficulty  about 
such  a  conclusion  arises  from  the  uncer- 
tainty of  a  deduced  intention,  as  distin- 
guished from  intention  expressed.  This  may 
have  been  the  intention  of  the  testatrix,  or 
it  may  not  There  is  no  presumption  aris- 
ing from  the  conduct  of  the  testatrix.  She 
may  have  known  that  the  common-law  rule 
prevailed,  and  still  have  been  satisfied  to 
have  it  so.  Or  she  may  have  been  ignorant 
that  such  a  rule  ever  existed,  or  that  any 
change  in  the  language  of  her  devise  was 
necessary.  Who  cannot  tell  with  any  de- 
gree of  approximate  certainty?  Intention  is 
the  law  of  wills  in  Georgia;  but  the  Georgia 
authorities  on  this  line  are  chiefly  concerned 
with  the  interpretation  of  wills,  not  in  the 
ascertainment  of  modifications  of  doctrines 
which  involve  conduct  If  the  common-law 
rule  applies,  then  this  devise  would  be 
adeemed,  unless  that  rule  is  subject  to  modi- 
fication through  intention.  If  this  be  a  true 
rendition  of  the  rule  in  Georgia  in  its  last 
analysis,  then  manifestly  the  intention  which 
is  so  controlling  as  to  set  aside  a  rule  must 
be  clear  and  explicit  and  the  conclusion 
from  tthe  evidence  showing  it  must  not 
be  "susceptible  of  two  constructions.  In 
other   words,   the  conclusion  must  be  ex- 


clusive. Even  in  the  construction  of  lega- 
cies, when  the  courts  are  enjoined  to  seek 
diligently  for  the  Intention  of  the  testator, 
and  give  effect  to  the  same,  there  must  be 
consistency  with  the  rules  of  law,  and,  not- 
withstanding the  great  power  to  remodel 
sentences,  the  intention  must  at  last  be 
clear  and  unquestionable;  and  if  the  clause 
as  it  stands  may  have  effect,  it  is  given  that 
effect  however  well  satisfied  the  court  may 
be  of  a  different  testamentary  intention. 
Code,  |  8324.  If  this  be  true  when  the 
matter  under  consideration  is  specifically 
subjected  to  the  test  of  intention,  how  much 
more  imperative  is  the  necessity  for  clear- 
ness of  Intention  where  the  subject  does  not 
involve  the  construction  of  language,  but 
the  Interpretation  of  conduct.  Nor  is  this  * 
at  all  affected  by  the  fact  that  intention 
enters  frequently  into  the  question  of  ademp- 
tion. For  instance,  where  money  bequeathed 
is  paid  over  during  the  lifetime  of  the  tes- 
tator, the  intention  with  which  the  money  Is 
paid  over  may  well  determine  whether  the 
testator  had  In  mind  the  legacy,  or  gift  and 
legacy  were  distinct  matters.-  Whatever 
may  be  deduced  from  the  general  language 
of  Beall  v.  Blake,  16  Ga.  119,  the  Code  of 
Georgia  expresses  substantially  the  common- 
law  rule,  and  in  sections  3332  and  3333  ex- 
presses the  exceptions  which  may  well  have 
been  suggested  by  the  indignant  protest  in 
that  case.  The  exceptions  are  (the  proper- 
ty having  been  conveyed  to  another):  (1)  Re- 
demption of  the  property.  (2)  Abortive  con- 
veyance. (3)  Exchange  for  property  of  like 
character.  (4)  Change  of  investment  of  a 
fund.  In  the  last  two  Instances  the  law 
deems  the  intention  to  substitute  merely. 
Unless  some  one  of  these  exceptions  ap- 
plies, then  the  general  rule  in  Georgia,  as  it 
was  under  the  common  law,  Is  ademption 
when  the  specific  property  is  conveyed  to 
another.  There  is  nothing  said  in  any  of  the 
sections  in  regard  to  the  tracing  of  funds. 
If  there  is  exchange,  it  must  be  for  prop- 
erty of  like  character,  and  this  whether  it 
be  swapping  or  reinvestment  If  the  leg- 
acy Is  a  fund,  reinvestment  of  the  fund  does 
not  affect  the  legacy. 

"The  case  at  bar  comes  within  none  of 
these  declared  exceptions.  The  property 
was  real.  It  was  sold — so  far  as  the  testa- 
trix was  concerned,  destroyed.  It  was  not 
exchanged,  either  by  act  of  the  parties  or 
by  her  individual  act  for  property  of  like 
character.  On  the  contrary,  the  proceeds, 
having  become  personal  property,  remained 
so  until  she  died.  She  happened  to  have 
put  it  in  a  certain  stock.  She  could  have 
spent  it  or  done  anything  else  with  it  She 
did  none  of  the  things  the  Code  recognis- 
es, or  the  common  law  recognized,  as  sub- 
stitution which  would  avoid  ademption.  I 
do  not  understand  that  Beall  v.  Blake  un- 
dertakes to  declare  that  the  common  law 
in  regard  to  the  doctrine  of  ademption  was 
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not  law  in  Georgia  at  the  time  it  was  ten- 
dered.  The  attack  was  on  Lord  Thurlow's 
construction  of  the  common  law,  which  ap- 
parently eliminated  intention  In  all  events. 
This  was  not  apparently  the  common  law,  as 
is  clearly  shown  by  the  excepted  instances 
set  out  in  the  opinion  in  that  case.  But  it 
would  make  Beall  v.  Blake  as  extreme  as 
Lord  Thnxlow  if  it  were  to  be  held  that  in 
every  instance  intention  governs;  To  do  this 
would  be  to  ignore  the  positive  law  of  the 
Code;  and  that  may  not  be  done,  even  if  it 
conflicts  with  intention.  In  the  presence  of 
positive  law,  a  testator  is  not  helpless,  nor 
is  the  disposition  of  his  property  taken  from 
Mm.  He  could  add  a  codicil,  if  he  saw  fit 
If  he  elects  to  allow  the  item  to  stand,  and 
the  property  to  so  change  as,  under  the 
law  of  Georgia,  to  bring  about  ademption, 
then  the  legacy  or  devise  is  adeemed.  I 
therefore  conclude  that  the  devise  in  the 
eleventh  item  has  been  adeemed,  and  the 
property  concerned  in  the  interpleader  falls 
within  the  operation  of  the  residuary  clause. 
Even  if  I  had  concluded  that  the  intention 
of  the  testatrix  might  govern  the  situation, 
and  modify  either  the  common-law  rule  or 
the  language  of  the  Code,  I  cannot  deduce 
from  the  facts  presented  an  Intention  on 
the  part  of  the  testatrix  to  avoid  ademp- 
tion. The  argument  is  persuasive,  and  the 
relations  between  the  testatrix  and  the  re- 
siduary legatees  are  equally  suggestive.  That 
the  one  was  of  her  blood  and  not  in  good 
health  might  well  Influence  her  mind;  that 
the  others  resided  with  her,  sustained  the 
most  intimate  relations  with  her,  and  were 
the  companions  of  her  last  years,  constitute, 
as  we  know,  demands  on  the  heart,  and  fre- 
quently of  more  potency  than  those  based 
upon  mere  relationship." 

A  decree  was  entered  in  accordance  with 
the  opinion.  To  this  decree  Mary  T.  Lang 
excepted. 

Saussy  &  Saussy,  for  plaintiffs  In  error. 
Adams  &  Adams,  for  defendants  in  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  Counsel  for  the  plaintiff  in  error 
contend  that  "when  the  testator  conveys  to 
another'  the  specific  property  bequeathed, 
and  does  not  afterward  become  possessed  of 
the  same,"  whether  such  legacy  is  adeemed 
depends  upon  the  intention  of  the  testator, 
and  they  rely  largely  upon  the  case  of  Beall 
r.  Blake,  16  Ga.  119,  as  authority  to  sustain 
such  contention.  One  of  the  headnotes  to 
that  case  is  as  follows :  "Whether  a  specific 
legacy,  if  not  illegal,  has  been  adeemed  or 
not,  depends  on  whether  the  testator's  in- 
tention has  been  to  adeem  it"  While  this 
language  is  broad,  it  must  be  construed  in 
connection  with  the  facts  of  the  case  then 
under  consideration.  A  testatrix,  in  one 
item,  bequeathed  $1,000  to  a  certain  lega- 
tee, but  provided  that  the  legacy  should 
remain  in  the  hands  of  her  executor  for 
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four  years  for  the  purpose  of  defraying 
therefrom  the  expenses  of  any  lawsuit  which 
might  be  commenced  within  that  time,  by 
the  relatives  of  the  husband  of  the  testa- 
trix, "for  the  recovery  of  any  of  the  prop- 
erty left  by  him  to  me;  and  if  such  suit 
should  terminate  in  favor  of  my  estate,  then 
the  above  legacy,  after  deducting  said  ex- 
penses, to  be  paid  to  [the  legatee] — if  unfa- 
vorable, then  the  said  legacy  to  be  null  and 
void."  In  another  item  she  bequeathed  certain 
negro  slaves  and  other  property  to  another 
legatee.  Thus  on  the  face  of  the  will  the  first 
specific  legacy  mentioned  was  made  subject  to 
the  result  of  a  possible  litigation  which  might 
be  prosecuted  by  the  relatives  of  the  husband 
of  the  testatrix.  It  was  expressly  coupled 
with  a  condition.  There  was  no  condition 
attached  to  the  second  specific  legacy,  and 
the  court  held  that  as  to  it  the  intention  was 
to  bequeath  the  property  absolutely.  After 
the  death  of  the  testatrix  the  relatives  of 
her  husband  brought  the  suit  which  she  had 
apprehended.  Proceedings  in  equity  were 
had,  and  a  decree  was  rendered  finding  and 
decreeing  one  half  of  the  estate  which  bad 
been  left  by  the  husband  of  the  testatrix 
in  favor  of  her  legal  representatives,  and 
the  other  half  to  be  divided  among  the  hus- 
band's relatives.  By  agreement  of  the  lega- 
tees under  the  will  of  the  testatrix,  this  ver- 
dict was  changed  by  striking  the  words  "le- 
gal representatives  of  Rebecca  Bostwick" 
(the  testatrix),  and  putting  in  their  place  the 
words  "legatees  of  Rebecca  Bostwick."  The 
relatives  of  the  husband  agreed  to  such  a 
division  of  the  property  as  placed  the  negroes 
composing  the  specific  bequest  in  the  share 
which  the  executor  of  the  testatrix  was  to 
retain.  It  was  held  that  the  verdict  and 
these  agreements  amounted  to  agreeing  that 
these  negroes  might  be  administered  as  if 
the  testatrix  had  had  the  entire  interest  in 
them.  It  will  thus  be  seen  that  In  the  case 
under  discussion  the  question  arose,  not  from 
any  conduct  on  the  part  of  the  testatrix 
after  making  the  will,  but  upon  the  fact  that 
she  bequeathed  the  entire  title  in  certain 
negroes  as  a  specific  legacy,  when  in  fact 
she  only  had  a  complete  title  to  a  half  in- 
terest in  them,  and  from  the  further  fact 
that  by  virtue  of  the  subsequent  litigation 
and  agreements  the  negroes  were  delivered 
to  her  estate  to  be  administered  as  if  she 
had  in  fact  held  a  complete  title  in  them. 
This  Is  an  entirely  different  question  from 
that  arising  in  a  case  where  a  testator  owns 
property,  but  subsequently  sells  it,  or  places 
it  out  of  the  power  of  the  executor  to  de- 
liver the  legacy.  The  opinion  in  that  case 
discussed  at  considerable  length  what  was 
deemed  an  extreme  ruling  by  Lord  Thurlow 
in  Ashburner  v.  McGuire,  2  Bro.  0.  C.  106, 
and  also  a  number  of  other  cases  tending  to 
show  that  the  rule  stated  by  Lord  Thurlow 
was  not  absolute  and  without  exceptions. 
This  decision  was  rendered  in  1854,  prior 
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to  the  adoption  of  the  Code  of  1868.  When 
the  law  of  this  state  was  codified,  the  codi- 
fiera  evidently  reviewed  the  entire  subject, 
and  sought  to  lay  down  both  the  general 
rule  and  the  exceptional  cases.  Of  course,  a 
testator  may  provide  in  his  will  for  a  sub- 
stitution of  one  piece  of  property  for  another 
in  case  of  a  sale  of  the  former,  or  that,  if 
property  Is  sold  and  the  fund  reinvested, 
how  the  reinvestment  shall  pass,  or  make 
like  provision.  But  if  he  leaves  a  specific 
legacy,  with  no  such  express  provision  in  the 
will,  and  subsequently  deals  with  the  prop- 
erty by  way  of  sale  or  exchange,  the  law 
provides  what  shall  be  the  result  If  a  tes- 
tator makes  a  will  containing  a  specific  leg- 
acy, and  subsequently  does  certain  specified 
acts,  the  fact  that  the  law  declares  what 
will  be  the  result  of  those  acts,  in  the  ab- 
sence of  any  provision  in  the  will  on  the 
subject,  in  no  way  conflicts  with  the  rule 
that  the  Intention  of  the  testator  controls 
in  construing  his  will.  It  no  more  conflicts 
with  that  rule  than  does  the  fact  that  cer- 
tain words,  such  as  "heirs,"  "heirs  of  the 
body,"  "heirs  male,"  "fee  simple,"  "fee  tail," 
and  others,  have  a  certain  legal  meaning, 
and,  if  a  testator  employs  them  in  making 
his  will,  the  legal  result  of  using  them  fol- 
lows. The  law  on  this  subject,  as  codified  in 
the  Code  of  1863,  now  appears  as  section 

3908  of  the  Code  of  1910,  which  reads  as  fol- 
lows: "A  legacy  is  adeemed  or  destroyed, 
wholly  or  in  part,  whenever  the  testator, 
after  making  his  will  during  his  life,  de- 
livers over  the  property  or  pays  the  money 
bequeathed  to  the  legatee,  either  expressly 
or  by  implication,  in  lieu  of  the  legacy  given ; 
or  when  the  testator  conveys  to  another  the 
specific  property  bequeathed,  and  does  not 
afterward  become  possessed  of  the  same,  or 
otherwise  places  it  out  of  the  power  of  the 
executor  'to  deliver  over  the  legacy.  If  the 
testator  attempts  to  convey  and  falls  for  any 
cause,  the  legacy  is  still  valid."    And  section 

3909  reads  as  follows:  "If  the  testator  ex- 
changes the  property  bequeathed  for  other 
of  the  like  character,  or  merely  changes  the 
investment  of  a  fund  bequeathed,  the  law 
deems  the  intention  to  be  to  substitute  the 
one  for  the  other,  and  the  legacy  shall  not 
fail."  It  will  be  seen  that  the  general  rule 
that  where  a  testator  conveys  to  another 
the  specific  property  bequeathed,  as  stated  in 
section  3906,  is  coupled  In  that  section  with 
two  exceptions:  First,  where  he  afterwards 
becomes  possessed  of  the  same ;  and,  second, 
If  he  attempts  to  convey,  and  falls  for  any 
cause,  the  legacy  is  still  valid.  In  the  next 
section  the  subject  of  substitution  Is  dealt 
with.  Where  the  testator  leaves  the  ques- 
tion for  the  law  to  determine,  it  is  declared 
that  the  law  deems  the  Intention  to  be  to 
substitute  one  piece  of  property  for  the  oth- 
er, and  that  the  legacy  shall  not  fail  in  two 
cases:    First,  if  the  testator  exchanges  the 


property  bequeathed  for  other  property  of 
like  character;  or,  second,  if  he  merely 
changes  the  investment  of  a  fund  bequeathed. 
The  statement  that  "the  law  deems  the  In- 
tention to  be,"  etc.,  shows  that  if  the  testa- 
tor makes  no  provision  in  his  will  on  the 
subject,  expressive  of  his  intent  in  case  of 
a  sale  or  the  like,  the  law  declares  what  It 
deems  is  his  legal  intent,  or,  in  other  words, 
provides  what  shall  be  the  result  in  such 
case.  This  excludes  the  idea  that  in  every 
case  what  the  law  deems  to  be  the  intent  has 
no  force,  and  that  the  courts  will  go  afield 
hunting  for  an  Intent  expressed  in  parol  or 
to  be  gathered  from  conduct  or  acts  of  the 
testator  after  the  making  of  the  will.  In 
the  former  of  the  two  sections  quoted  there 
are  certain  cases  where  parol  evidence  is  ad- 
missible. Thus  it  Is  stated  that  if  a  testa- 
tor, after  making  his  will,  delivers  over  the 
property  or  pays  the  money  bequeathed  to 
the  legatee,  "either  expressly  or  by  implica- 
tion, in  lieu  of  the  legacy  given,"  etc.  But 
this  is  very  different  from  the  question  aris- 
ing under  a  sale  and  reinvestment  by  a  tes- 
tator, after  the  making  of  his  will. 

In  the  case  before  us  none  of  the  four 
Instances  provided  in  the  two  cited  sections 
of  the  Code  occurred.  After  selling  the 
property,  the  testatrix  did  not  become  pos- 
sessed of  it  again.  She  did  not  attempt  to 
convey  it,  and  fail  for  any  cause  to  do  so. 
She  did  not  exchange  the  property  be- 
queathed for  other  property  of  like  charac- 
ter. She  sold  real  estate  and  invested  a 
part  of  the  proceeds  in  personalty.  It  is 
immaterial  that  she  thought  the  personalty 
would  produce  a  better  income  than  the 
realty.  The  obtaining  of  more  income  may 
have  been  a  satisfactory  reason  moving  the 
testatrix  to  adeem  the  legacy,  but  did  not 
constitute  the  transaction  an  exchange  of 
one  piece  of  property  for  another  of  like 
character.  Nor  did  the  testatrix  bequeath  a 
fund  and  merely  change  the  investment  of 
it  It  was  not  a  bequest  of  a  fund,  but  a  de- 
vise of  realty.  There  are  no  words  in  the 
will  giving  to  the  legatee,  not  only  the  real- 
ty, but  the  proceeds  of  any  sale  of  it  The 
sale  of  real  property  and  the  investment  of 
a  portion  of  the  proceeds  thereof  in  person- 
al property,  standing  alone,  cannot  fall  with- 
in the  provision  as  to  changing  the  invest- 
ment of  a  fund  bequeathed.  Several  of  the 
decisions  of  this  court  have  been  cited  as 
tending  to  hold  a  doctrine  different  from 
that  now  announced,  viz.:  Smith  v.  Smith, 
23  6a.  21;  Reed  v.  Reed,  68  Ga.  589;  Clay- 
ton v.  Akin,  38  Ga.  333,  95  Am.  Dec  393; 
Whitlock  v.  Vaun,  38  Ga.  562;  Worrill  v. 
Gill,  46  Ga.  482.  But  in  each  of  them  It 
will  be  found  that  the  legacy  which  was 
declared  not  to  be  adeemed  was  either  held 
not  to  be  a  specific  legacy,  or  was  construed 
as  including,  not  only  land,  but  proceeds  in 
case  of  sale,  or  they  were  dependent  on  other 
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facts  which  plainly  distinguish  them  from 
the  present  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur,  except  ATKINSON,  J.,  disqualified,  and 
HILL,  J.,  not  presiding. 

(137  Ga.  668) 

COLLIER  t.  COLLIER  et  al. 
(Supreme  Court  of  Georgia.    Feb.  27,  1912.) 

1.  Executors  and  Administrators  (§  162*) 
—Cancellation  of  Instruments  (§  37*)— 
Contracts  with  Legatees— Pleading. 

An  executor  may  purchase  from  a  legatee 
who  is  sui  juris  his  interest  in  the  estate,  pro- 
vided there  is  no  fraud,  no  concealment,  and 
no  advantage  taken  by  the  executor  of  infor- 
mation acquired  by  him  in  the  character  of 
executor.  A  petition  by  a  legatee,  seeking  to 
set  aside  a  sale  by  him  to  executors  of  his  in- 
terest in  the  estate,  alleging  that,  because  of 
his  limited  education,  dissipated  habits,  and  ig- 
norance of  real  estate  values,  he  did  not  know 
the  value  of  the  land  of  the  estate,  but  that 
the  executors  did  know,  and  did  not  disclose 
the  price  for  which  a  part  of  the  land  had  been 
sold  (which  would  have  served  as  an  illustra- 
tion of  the  value  of  the  whole),  and  that  he 
sold  his  interest  therein  to  the  executors  for 
less  than  half  of  its  then  present  worth,  pay- 
able from  property  and  funds  of  the  estate,  is 
not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  621-628; 
Dec  Dig.  I  152;*  Deeds,  Cent.  Dig.  §|  292, 
403;  Cancellation  of  Instruments,  Cent.  Dig. 
§  §  95,  927;   Dec  Dig.  |  37.*] 

2.  Executors  and  Administrators  (|  803*) 
— Contracts— Validity. 

A  contract  between  a  legatee  and  execu- 
tors, whereby  the  legatee  receives  certain  prop- 
erty of  the  estate  in  severalty  in  consideration 
of  his  relinquishment  of  his  interest  in  the  es- 
tate, is  not  without  consideration;  but  any  dis- 
proportion between  the  value  of  the  property 
received  and  the  value  of  the  interest  relin- 
quished may  be  considered  in  passing  on  the 
bona  fides  and  fairness  of  the  transaction.     • 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  ||  1229-1242, 
1245 ;   Dec.  Dig.  §  303.*] 

3.  Cancellation  or  Instruments  (|  24*)— 
Conditions  Precedent— Return  or  Con- 

8IDEBATI0N.  ^ 

A  party  is  not  obliged  to  return  that  which 
he  will  be  entitled  to  retain,  as  a  condition 
precedent  to  a  cancellation  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Cancella- 
tion of  Instruments,  Cent  Dig.  II  33-38;  Dec 
Dig.  I  24.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Sanford  G.  Collier  against  J.  W. 
Collier  and  another,  executors.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

In  his  petition  to  vacate  a  deed  of  relin- 
quishment of  his  interest  under  the  will  of 
his  father,  and  an  acquittance  receipt  to  the 
executors  of  the  will,  the  plaintiff,  Sanford 
G.  Collier,  alleged  as  follows: 

He  Is  the  youngest  child  of  his  father, 
reared  on  his  father's  farm  near  the  city  of 
Atlanta,  reaching  his  majority  with  practi- 
cally no  education.    Upon  his  arrival  at  the 


age  of  21  years,  he  moved  to  the  neighboring 
city,  where  he  became  dissipated  and  acquir- 
ed habits  and  formed  social  relations  that 
unfitted  him  for  business  and  rendered  him 
incapable  of  properly  caring  for  himself  in 
the  straggle  of  life.  On  March  1,  1906,  his 
father  died  testate,  leaving  a  will  In  which 
the  estate  was  to  be  equally  divided  between 
his  wife,  plaintiff's  mother,  his  nine  living 
children,  and  the  representative  of  a  deceas- 
ed child;  that  is  to  say,  into  eleven  shares, 
one  share  to  each  legatee.  The  portion  of 
the  estate  devised  to  the  testator's  wife  was 
given  to  her  to  use  and  enjoy  during  her 
life,  and  if  at  her  death  any  portion  of  the 
same  should  remain  unconsumed  or  unused 
by  her  in  her  support,  it  was  to  be  equally 
divided  among  the  children  or  their  legal 
representatives.  The  sixth  item  of  the  will 
was  as  follows:  "I  name  and  appoint  as  my 
executors  my  son  George  Washington  Col- 
lier by  my  first  marriage,  and  my  son  John 
Wesley  Collier  by  my  second  marriage,  re- 
posing confidence  in  them  that  they  will 
fairly  and  justly  execute  my  will  for  the  best 
interest' of  my  wife  and  all  my  children.  1 
authorize  them  to  sell  all  of  my  property, 
whether  real  or  personal,  either  as  a  whole 
or  in  parcels  or  subdivisions,  as  they  may 
think  best,  and  as  they  may  judge  to  be  for 
the  best  interest  of  my  wife  and  all  of  my 
children.  In  other  words  I  leave  the  man- 
ner of  the  sale  or  disposition  of  my  proper- 
ty to  my  executors,  letting  them  be  the  judge 
of  the  best  manner  of  disposing  of  the  same 
so  as  to  best  serve  the  interest  of  my  wife 
and  all  of  my  children."  The  will  was  duly 
probated,  and  the  executors  qualified  as  such 
at  the  April  term,  1906,  of  the  court  of  ordi- 
nary. 

At  the  time  of  the  death  of  his  father  the 
plaintiff  was  heavily  involved  in  debt,  from 
which  he  had  no  ability  to  extricate  himself, 
and  in  his  hopelessness  there  was  no  pros- 
pect for  him  to  do  anything  towards  earning 
a  livelihood  or  making  anything  by  which  to 
care  for  his  wife  and  himself.  His  share 
of  his  father's  estate  was  all  he  could  see 
from  which  he  could  possibly  secure  subsis- 
tence. He  had  no  conception  of  its  value. 
He  knew  that  his  father  left  a  body  of  land 
(500  acres)  besides  other  property.  While 
he  knew  where  this  500  acres  of  land  was 
situated,  and  had  lived  on  it  all  his  life,  he 
did  not  know  anything  really  of  its  value; 
and  by  reason  of  his  course  of  life  for  the 
past  six  or  seven  years  since  reaching  his 
majority  he  was  totally  incapable  and  in- 
capacitated to  estimate  values.  The  execu- 
tors were  his  elder  brothers,  both  of  whom 
had  considerable  experience  in  business,  and 
were  fully  acquainted  with  the  estate  of  his 
father.  Upon  their  qualification  as  execu- 
tors they  immediately  began  to  sell  portions 
of  the  estate,  and  paid  to  the  plaintiff  small 
amounts  on  his  legacy,  aggregating  from 
$1,000  to  $1,500,  which  were  insufficient  to 
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pay  his  debts,  which  Were  hardening  him, 
and  to  support  his  wife  and  himself.  The 
plaintiff  was  In  great  stress  and  wanted 
money,  and  he  Insisted  and  kept  Insisting 
that  he  must  have  money ;  but  the  executors 
replied  to  his  Importunities  that  they  were 
not  obliged  to  divide  the  estate  until  It  suit- 
ed them,  that  under  the  will  no  division 
could  be  demanded  until  they  In  their  discre- 
tion saw  proper  to  make  a  division,  that  they 
were  clothed  with  full  power  to  control  and 
manage  It  so  long  as  they  thought  best,  and 
they  refused  to  make  a  division.  Plaintiff 
supposed  that  they  had  the  right  to  keep  the 
estate  together,  as  they  contended.  They 
were  acquainted  with  his  condition,  and 
knew  his  habits;  and  while  they  were  fully 
aware  of  the  necessities,  which  he  was  In- 
capable of  supplying,  and  believing,  perhaps, 
that  he  would  soon  waste  and  squander 
whatever  they  might  turn  over  to  him,  they 
determined  not  to  make  a  division  of  the  es- 
tate. He  frequently  appealed  to  the  execu- 
tors to  turn  over  to  him  at  least  a  portion 
of  his  legacy.;  but  they  would  not,  .and  de- 
clared that  they  would  not  divide  the  estate 
or  sell  it,  and  would  not  advance  him  any- 
thing until 'the  estate  In  their  judgment  war- 
ranted a  division,  and  left  him  In  a  position 
where  he  had  nothing  with  which  to  sup- 
port his  wife  and  himself,  and  no  prospects 
then  to  get  anything  with  which  to  subsist 

In  this  situation  he  received  from  the  at- 
torney of  the  executors  a  letter,  which  was 
attached  to  the  petition,  at  the  Instance  and 
request  of  the  executors,  looking  to  a  full 
find  complete  settlement  of  the  plaintiff's  in- 
terest of  every  kind  and  character  in  the  es- 
tate of  his  father.  In  the  letter  it  was  stat- 
ed that  it  was  not  the  wish  of  the  executors 
that  the  plaintiff  should  dispose  of  his  in- 
terest in  the  estate,  except  in  the  usual  find 
ordinary  way,  as  the  estate  would  be  wound 
up  In  due  course  and  process  of  business,  un- 
der the  terms  and  power  of  the  will;  but  as 
it  appeared  from  conversations  with  his  at- 
torney, agent,  and  himself  that  the  plaintiff 
had  fully  determined  to  dispose  of  his  inter- 
est, the  executors  submitted  three  proposi- 
tions, one  of  which  was  that  the  plaintiff  be 
paid  $14,000  and  lot  No.  14  in  block  B  be 
deeded  to  him  in  fee  simple,  $5,000  of  this  sum 
to  be  paid  in  cash,  and  the  remainder  to  be 
distributed  into  equal  annual  payments  cov- 
ering a  period  of  five  years,  the  deferred 
payments  to  be  evidenced  by  notes  of  the  es^ 
tate,  payable  on  or  before  date  of  maturity, 
without  interest;  that  the  executors  were 
willing  personally  to  advance  the  plaintiff's 
pro  rata  share  of  all  money  on  hand,  in  or- 
der to  relieve  his  present  necessities,  al- 
though they  did  not  think  it  wise  under  pres- 
ent circumstances  to  make  a  full  division  of 
all  money  on  hand,  as  they  contemplated  ex- 
penditures of  several  thousand  dollars  in 
opening  up  and  shaping  the  property  for  sale 
the  next  spring,  and  did  not  think  it  good 
policy   to  divest   themselves  of   money   on 


hand  belonging  to  the  estate,  but  the  rest  of 
the  heirs  would  be  willing  for  them  to  ad- 
vance the  plaintiff  his  portion  and  allow 
theirs  to  remain  for  the  present  in  the  treas- 
ury of  the  estate;  that  the  executors  had 
already,  within  the  first  year  of  their  opera- 
tions, sold  about  $31,000  worth  of  land,  re- 
ceiving remarkably  good  prices  therefor,  and 
it  would  be  unwise  for  the  executors  to  at- 
tempt to  dump  all  of  the  000  acres  of  land 
on  a  glutted  market  at  one  time,  especially 
as  the  land  was  not  prepared  for  sale ;  that 
large  developments  were  going  on  in  that 
neighborhood,  and  the  project  to  extend  the 
car  line  was  in  actual  progress.  Reference 
was  made  to  item  6  of  the  will  of  Wesley  G. 
Collier,  as  containing  the  powers  and  duties 
imposed  upon  the  executors.  It  was  stated 
that,  in  the  event  the  plaintiff  accepted  ei- 
ther of  the  propositions,  the  whole  matter 
would  have  to  be  submitted  to  all  the  lega- 
tees for  their  unanimous  ratification;  that 
one  legatee  had  already  expressed  himself  as 
being  opposed  to  any  settlement  with  the 
plaintiff  above  $15,000;  but  that  the  proposi- 
tions were  submitted  with  the  hope  that,  if 
any  of  them  were  accepted,  all  the  heirs 
could  be  induced  to  agree. 

The  plaintiff  promptly  accepted  the  propo- 
sition set  out  in  the  letter  from  the  attorney 
of  the  executors,  and  on  the  2?d  of  October, 
1907,  he  went  to  the  office  of  the  attorney 
of  the  executors,  where  the  final  papers  were 
to  be  drawn  and  executed.  It  required  con- 
siderable time  to  prepare  the  papers,  and 
during  their  preparation  the  executors  dis- 
coursed at  length  on  what  a  very  favorable 
arrangement  the  plaintiff  was  making,  and 
how  they  really  regretted  that  they  had 
made  such  a  proposition,  and  one  of  them 
manifested  a  disposition  to  withdraw  It,  as 
he  thought  what  they  were  paying  was  more 
than  the  plaintiff's  Interest  was  worth,  and 
they  ought  not  to  consummate  it  By  the 
terms  of  the  settlement  the  plaintiff  received 
$5,000  in  cash,  notes  aggregating  the  sum  of 
$9,000/  and  a  deed  to  the  lot  valued  at  $3,000, 
which  the  executors  assured  him  was  more 
than  his  legacy  under  the  will  would  be 
worth ;  and,  believing  and  trusting  In  them, 
he  signed  the  deed  to  them  as  executors, 
conveying  all  his  right,  title,  and  interest 
present  and  future,  in  the  estate  of  his  father, 
and  also  gave  to  them  a  receipt  reciting  that 
the  money,  notes,  and  deed  which  he  received 
were  In  full  settlement  of  all  his  interest 
title,  and  claim  in  the  estate  of  his  father. 
He  negotiated  the  notes,  sold  the  lot  of  land 
for  $2,750,  and  moved  to  Florida.  His  moth- 
er died  without  consuming  any  of  the  corpus 
of  her  legacy,  and  the  plaintiff  demanded  of 
the  executors  to  account  to  him  for  his 
share  in  the  same,  which  they  refused  to 
do;  whereupon  he  Instituted  a  proceeding 
in  the  court  of  ordinary  calling  upon  them 
for  a  settlement.  He  began  to  suspect  their 
good  faith  in  regard  to  the  transaction  in 
[which  he  was  induced  by  them  to  transfer 
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and  convey  his  legacy  to  them,  and  release 
them  as  executors  for  his  Interest  In  his  fa- 
ther's estate.  On  Investigation  he  found 
that  the  estate  was  worth  a  great  deal  more 
than  they  had  represented  it  was  worth.  In 
fact,  they  had  since  actually  sold  the  600 
acres  of  land,  less  some  portions,  for  $375,- 
000.  Prior  to  the  transaction  with  him,  they 
had  sold  some  of  the  land  for  as  much  as 
$000  per  acre;  but  he  did  not  know  of  this 
sale  when  he  conveyed  his  interest  in  the 
estate.  His  legacy,  at  the  time  of  the  con- 
veyance to  the  executors,  was  worth  be- 
tween $30,000  and  $40,000— double  the 
amount  that  was  turned  over  to  him. 

The  executors  misled  him  as  to  their 
rights  and  powers-  under  the  will  of  his  fa- 
ther. Their  claim  was  unfounded,  as  they 
had  no  such  power  and  authority  as  claimed 
by  them,  as  more  than  12  months  had  ex- 
pired since  the  grant  of  letters  testamen- 
tary; and,  there  being  no  debts  due  by  the 
estate,  the  time  had  arrived  when,  under  the 
law  and  provisions  of  the  will,  the  estate 
should  have  been  ready  for  distribution,  and 
the  plaintiff  had  the  legal  right  to  demand  a 
partition  of  the  land  and  assent  to  his  leg- 
acy; and,  instead  of  in  good  faith  telling 
him  so,  the  executors  took  advantage  of  his 
Ignorance  and  led  him  to  believe  his  legacy 
was  subject  to  their  will,  and  that  they  were 
not  bound  to  deliver  it  until  it  suited  their 
pleasure.  So  misleading  him,  they  took  ad- 
vantage of  him  and  induced  him  to  execute 
the  papers.  It  Is  charged  that  the  transac- 
tion in  which  he  executed  these  papers  was 
a  fraudulent  scheme  by  which  it  was  sought 
to  secure  for  the  estate  the  plaintiff's  inter- 
est ;  that  such  conveyance  was  void,  because 
the  executors  as  such  had  no  authority  to 
enter  into  the  contract;  that  they  had  no 
right  to  represent  any  of  the  heirs  of  the 
estate  in  the  purchase  of  any  legacy;  that, 
being  executors,  they  could  not  purchase 
from  the  plaintiff,  except  at  his  option  to 
repudiate k his  sale;  that  the  contracts  are 
not  valid  and  binding,  because  there  is  no 
consideration  for  either,  for  at  the  time  of 
their  execution  the  value  of  the  plaintiff's 
legacy  was  worth-  more  than  $17,000,  and 
the  money,  notes,  and  land  given  to  the 
plaintiff  were  due  and  owing  him  out  of  the 
estate  by  the  executors,  and  he  got  nothing 
in  exchange  for  what  the  contract  ostensibly 
conveyed  to  the  estate,  and  from  what  the 
executors  are  released;  that  at  the  time  of 
the  execution  of  the  contract  he  had  no  title 
to  his  legacy,  because  the  executors  had  not 
assented  to  it 

He  has  not  tendered  the  money*  notes, 
and  deed  which  he  received  from  the  execu- 
tors, because  their  value. was  only  $17,000, 
and  his  share  of  the  estate  is  greatly  in  ex- 
cess of  that  sum,  and  they  now  owe  him  as 
a  balance  of  his  legacy  $20,000,  or  other 
large  sum;  but  he  is  willing  and  now  offers 
to  credit  the  sum  of  $17,000  on  the  value 


of  his  legacy,  and  to  be  charged  with  what 
he  received  when  he  executed  the  papers, 
and  only  seeks  to  recover  the  balance  of  his 
legacy  under  the  provisions  of  the  will.  He 
prays  that  the  proceeding  in  the  court  of 
ordinary  be  consolidated  with  the  present 
case,  that  the  deed  and  acquittance  receipt 
executed  by  him  to  the  executors  be  can- 
celed, and  that  the  executors  be  required  to 
account  to  him  for  his  legacy,  and  that  he 
have  a  decree  fixing  the  amount  due  him, 
after  allowing  credit  for  such  amounts  as 
he  has  received  upon  the  legacy. 

The  petition  was  dismissed  on  general  de- 
murrer, and  the  plaintiff  excepted. 

P.  H.  Brewster  and  Lowndes  Calhoun,  for 
plaintiff  in  error.  John  L.  Hopkins  &  Sons, 
for  defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  action  is  by  a  legatee 
against  the  executors,  to  vacate  a  convey- 
ance to  the  latter  by  the  former  of  his  in- 
terest in  the  testator's  estate.  The  policy 
of  the  law  forbids  that  administrators,  ex- 
ecutors, or  trustees,  having  duties  to  per- 
form in  reference  to  property  for  their  ces* 
tuis  que  trust,  should  deal  with  the  bene- 
ficiaries with  respect  thereto,  except  upon 
the  footing  of  the  utmost  candor  and  upon 
considerations  demonstrative  of  the  absence 
of  any  undue  advantage.  An  executor  can- 
not purchase  property  from  himself,  directly 
or  indirectly,  and  if  he  does  so  the  sale  will 
be  set  aside  at  the  instance  of  a  legatee  who 
Is  not,  to  laches,  however  fair  and  honest 
it  may  have  been.  Fleming  v.  Foran,  12  Ga. 
594.  He  may,  however,  purchase  the  prop- 
erty from  a  legatee  who  is  sui  juris  and  la- 
boring under  no  disability,  where  all  the 
circumstances  of  the  transaction  are  fair 
and  open,  and  no  advantage  is  taken  by  him 
of  the.  legatee  by  concealment,  misrepresen- 
tation, or  omission  to  state  any  important 
fact,  or  by  the  exercise  of  undue  influence, 
and  the  legatee  understands  the  nature  and 
effect  of  his  act.  But  in  such  a  case  a  court 
of  equity  looks  upon  the  transaction  with 
jealous  eye,  and  will  not  uphold  it,  unless 
it  appears  that  the  sale  is  fair,  and  that 
there  is  no  fraud,  no  concealment,  and  no 
advantage  taken  by  the  executor  of  informa- 
tion acquired  by  him  in  his  character  as 
such.  Bryan  v.  Duncan,  11  Ga.  67.  Profess- 
or Pomeroy  thus  states  the  principle  as 
deduced  from  the  authorities:  "A  purchase 
by  a  trustee  from  his  cestui  que  trust,  even 
for  a  fair  price  and  without  any  undue  ad- 
vantage, or  any  other  transaction  between 
them  by  which  the  trustee  obtains  a  benefit, 
is  generally  voidable,  and  will  be  set  aside 
on  behalf  of  the  beneficiary.  It  is  at  least 
voidable  upon  the  mere  facts  thus  stated. 
There  is,  however,  no  imperative  rule  of  eq- 
uity that  a  transaction  between  the  parties 
is  necessarily,  in  every  way,  voidable*    It  is 
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possible  for  the  trustee  to  overcome  the  pre- 
sumption of  Invalidity.  If  the  trustee  can 
show,  by  unimpeachable  and  convincing  evi- 
dence, that  the  beneficiary,  being  sui  juris, 
had  full  information  of  all  the  facts  con- 
cerning the  property  and  the  transaction  it- 
self, and  the  person  with  whom  he  was  deal- 
ing, and  gave  a  perfectly  free  consent,  and 
that  the  price  paid  was  fair  and  adequate, 
and  that  he  made  to  the  beneficiary  a  perfect- 
ly honest  and  complete  disclosure  of  all  the 
knowledge  or  information  concerning  the 
property  possessed  by  himself,  or  which  he 
might  with  reasonable  diligence  have  pos- 
sessed, and  that  he  has  obtained  no  undue 
and  inequitable  advantage,  and  especially  if 
it  appears  that  the  beneficiary  acted  in  the 
transaction  upon  the  Independent  informa- 
tion and  advice  of  some  intelligent  third 
person,  competent  to  give  such  advice,  then 
the  transaction  will  be  sustained  by  a  court 
of  equity."  2  Pom.  Eq.  Jur.  §.958.  The 
same  rule  applies  where  the  purchase  is 
made  by  the  executor  for  the  benefit  of  the 
estate,  as  inuring  to  the  other  beneficiaries. 
Adams  v.  Oowen,  177  U.  S.  484,  20  Sup.  Gt 
668,  44  L.  Ed.  851;  Ludington  v.  Patton, 
111  Wis.  208,  86  N.  W.  571 ;  Taylor  v.  Tay- 
lor, 8  How.  183,  12  L.  Ed.  1040.  And  this  is 
especially  true  where  the  executors  are  lega- 
tees under  the  will,  and  will  reap  their  pro- 
portionate share  of  whatever  benefit  may 
come  from  their  purchase. 

The  general  object  of  this  rule  is  to  pre- 
vent imposition  on  the  part  of  trustees.  The 
petition  alleges, 'as  reason  why  the  trans- 
action was  not  fair,  the  gross  disproportion 
between  the  value  of  his  interest  in  his 
father's  estate  and  the  value  of  that  which 
he  received  from  the  executors  in  considera- 
tion of  his  relinquishment  of  that  interest 
for  the  benefit  of  the  other  legatees,  among 
whom  were  the  executors.  He  alleges  that 
he  had  no  conception  of  the  value  of  his 
father's  estate;  that  his  habits  of  life,  his  so- 
cial and  financial  condition,  and  his  lack  of 
knowledge  of  real  estate  values  incapacitated 
him  to  judge  its  correct  value;  that  his 
financial  stress  was  such  that  he  eagerly  ac- 
cepted the  value  placed  thereon  by  the  ex- 
ecutors, who  were  his  brothers,  and  who 
had  considerable  experience  in  business  and 
were  fully  acquainted  with  the  estate  and 
its  value;  that  the  executors  represented  to 
him  that  they  had  the  power,  under  the  will, 
to  withhold  his  legacy  just  as  long  as  they 
desired,  and  his  pressing  needs  for  money 
were  such  that  he  was  prepared  to  accede  to 
anything  by  which  he  could  get  money; 
that  the  executors  had  previously  sold  some 
land,  which  was  not  nearly  as  valuable  as 
other  portions  of  the  land,  for  as  much  as 
$600  per  acre,  and  he  did  not  then  know  of 
this ;  and  that  the  actual  value  of  his  lega- 
cy was  more  than  twice  what  he  received 
for  it  On  demurrer,  these  allegations  are 
to  be  taken  as  true,  and  are  sufficient  to 


cast  upon  the  executors  the  burden  of  show- 
ing that  the  transaction  was  fair,  and  that 
they  did  not  withhold  any  information  which 
they  should  have  given  to  the  plaintiff.  On 
the  trial,  in  a  comparison  of  the  value  ot 
the  plaintiff's  interest  with  what  he  received 
under  his  contract  with  the  executors,  the- 
discretion  of  the  executors  as  to  the  man- 
ner of  disposing  of  the  land  as  provided  in 
the  will  is  to  be  considered;  also,  that  the- 
plaintiff  was  not  entitled  to  his  remainder 
interest  in  the  share  of  his  mother  until  aft- 
er her  death.  In  determining  whether  the- 
plaintiff  received  the  substantial  equivalent 
of  his  legacy,  its  value  is  to  be  estimated 
under  these  circumstances,  and  at  its  then 
present  worth,  and  not  at  the  value  at 
which  the  executors  subsequently  sold  the* 
land;  and,  should  it  appear  that  there  was 
no  concealment  or  misrepresentation  by  the- 
executors,  and  the  transaction  was  fair,  and 
the  plaintiff  received  the  substantial  equiva- 
lent of  the  then  present  worth  of  his  Interest 
in  the  estate,  the  contract  of  sale  should 
not  be  rescinded. 

[2]  2.  One  ground  upon  which  the  plain- 
tiff relies  for  the  cancellation  of  his  deed 
and  acquittance  receipt  to  the  executors  is- 
a  lack  of  consideration.  It  appears  from  tbe- 
petltion  that  within  the  year  after  the  quali- 
fication of  the  executors  they  had  sold  off 
some  portions  of  the  land,  receiving  therefor 
the  sum  of  $31,000;  but  it  does  not  appear 
how  much  money  was  in  their  hands  at  the 
time  of  the  transaction.  The  bulk  of  the  es- 
tate, which  was  in  land,  had  not  been  dis- 
posed of  by  the  executors,  for  the  reasons 
explained  to  the  plaintiff  in  the  letter  from* 
their  attorney.  The  executors  deemed  it  in- 
opportune to  throw  the  whole  bulk  of  the 
estate  on  the  market,  and  the  plaintiff  was 
anxious  to  realise  on  his  legacy.  The  trans- 
action between  the  executors,  who  acted 
with  the  approval  of  all  of  the  other  bene- 
ficiaries, and  the  plaintiff  involved  a  relin- 
quishment of  the  latter's  interest  in  the  es- 
tate to  the  executors  for  the  benefit  of  his 
colegatees,  In  consideration  that  the  execu- 
tors turn  over  to  him  certain  property  of 
the  estate  and  give  to  him  the  notes  of  the 
estate.  He  converted  the  land  conveyed  to 
him  by  the  executors  and  their  notes  into- 
money,  and  thus  realized  a  present  enjoy- 
ment of  what  he  contracted  to  receive  as  the 
equivalent  of  his  Interest  in  the  estate.  The- 
transaction  Is  similar  to  that  of  a  cotenant, 
who  accepts  a  conveyance  in  severalty  to 
a  part  of  the  joint  property,  in  considera- 
tion of  his  release  of  his  interest  in  the  re- 
mainder. Such  a  transaction  is  not  without 
consideration,  but  whether  it  is  fair  depends 
upon  the  principles  discussed  in  the  preced- 
ing division  of  the  opinion;  and  in  determin- 
ing as  to  that,  the  court  may  compare  the- 
value  of  the  plaintiff's  interest  in  the  estate- 
with  the  value  of  what  he  received. 

[I]  3.  It   Is   further  contended  that   the- 
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plaintiff  cannot  maintain  the  action,  because 
he  has  not  returned  the  money,  notes,  and 
deed  which  he  received  from  the  executors 
as  a  consideration  for  his  relinquishment  of 
all  interest  in  the  estate  of  his  father.  We 
recognize  the  general  rule  to  be  that,  "where 
one  who  has  received  money  in  consideration 
of  land  sold  and  conveyed  seeks  to  rescind 
the  sale  on  the  ground  of  fraud,  it  is  incum- 
bent on  the  seller,  before  instituting  legal 
proceedings  for  that  purpose,  to  return,  or 
offer  to  return,  the  consideration  received." 
Bowden  v.  Achor,  95  Ga.  245  (14),  22  S. 
£.  254.  Such  a  rule  is  particularly  applica- 
ble in  transactions  between  parties  dealing 
at  arm's  length,  where  the  consideration 
wholly  proceeded  from  the  purchaser,  and 
the  seller  had  no  Interest  in  the  same,  either 
equitably  or  indirectly.  But  there  are  ex- 
ceptions to  this  rule;  as,  in  the  case  of  an 
infant  who  disaffirms  his  deed  upon  attain- 
ing majority,  he  is  not  required  to  tender 
the  money  received  in  payment  of  his  land 
as  a  condition  precedent  to  the  rescission 
of  his  deed,  where  it  appears  that  the  money 
has  been  expended  for  an  education  or  for 
food  which  has  been  consumed.  Timmerman 
v.  Stanley,  123  Ga.  850,  51  S.  B.  760,  1  L. 
R.  A.  (N.  S.)  379;  White  v.  Sikes,  129  Ga. 
506,  59  S.  B.  228,  121  Am.  St  Rep.  228.  The 
facts  of  the  present  case  furnish  another  in- 
stance of  the  inapplicability  of  the  general 
rule.  The  executors,  in  purchasing  the  leg- 
atee's interest,  acted  In  their  representative 
capacity.  Their  proposal  to  buy  was  made 
as  executors.  They  took  the  legatee's  con- 
veyance to  themselves  as  executors.  They 
contracted  to  give  what  the  legatees  and 
themselves  agreed  was  a  fair  value  of  the 
legatee's  interest  in  the  estate  of  his  father. 
The  legatee  was  entitled  to  receive  this  much 
in  any  event,  as  a  bequest  or  devise  from  his 
father.  If  the  estate  was  of  such  value  at 
the  time  of  the  legatee's  conveyance  that  his 
legacy  was  of  greater  value  than  what  he 
received  from  its  sale  (and  the  demurrer 
admits  this),  and  he  is  entitled  to  a  rescis- 
sion under  the  principles  already  discussed, 
there  would  be  no  necessity  to  restore  or 
offer  to  return  what  he  had  received  as  a 
condition  precedent  to  his  right  to  rescind, 
because  the  executors  have  only  paid  him 
in  part  what  was  his  under  his  father's  will. 
A  party  is  not  obliged  to  return  that  which 
he  will  be  entitled  to  retain  as  a  condition 
precedent  to  a  cancellation  of  a  contract 
6  Pom.  Eq.  Jur.  §  688.  If  the  plaintiff  has 
received  no  more  than  what  was  bequeathed 
to  him,  his  offer  to  account  for  the  same,  in 
the  adjustment  of  the  equities  of  all  parties 
concerned,  sufficiently  meets  the  require- 
ment that  he  who  asks  equity  must  do 
equity. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(1*7  Oa.x  648) 
POTTS-THOMPSON  LIQUOR  CO.  v.  CAPI- 
TAL CITY  TOBACCO  CO. 
(Supreme  Court  of  Georgia.    Feb.  27,  1912.) 

(Syllabus  by  th*  Court,) 
L  Dismissal  and  Nonsuit  (|  68*)— Invol- 

UNTABY  DI8MI88AI/— TlMX  FOB  MOTION. 

A  motion,  in  the  nature  of  a  special  de- 
murrer, to  dismiss  a  petition,  came  too  late 
at  the  trial  term. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  i  163;  Dec.  Dig.  i 
6&*] 

2.  Lanolobd  and  Tenant  (f  190*)— Rent- 
Expulsion  or  Tenant. 

To  constitute  an  eviction,  which  will  op- 
erate as  a  suspension  of  rent,  there  must  be 
either  an  actual  expulsion  of  the  tenant,  or 
some  act  of  a  grave  and  permanent  character, 
done  by  the  landlord  with  the  intention  of  de- 

8 riving   the   tenant  of   the   enjoyment  of  the 
emised  premises. ' 

(a)  The  granting,  upon  the  petition  of  the 
landlord,  of  an  order  temporarily  restraining 
the  tenant  from  removing  his  goods  beyond 
the  limits  of  the  state,  and  the  appointment  of 
a  temporary  receiver  for  all  the  assets  of  the 
tenant,  which  receiver  took  possession  of  the 
rented  storehouse  and  a  stocjt  of  goods  belong- 
ing to  the  defendant,  contained  therein,  and 
held  possession  of  both  for  several  weeks,  and 
until,  upon  the  hearing,  the  restraining  order 
and  the  appointment -of  the  receiver  were  re- 
scinded, did  not  amount  to  an  eviction  of  the 
tenant  by  the  landlord;  it  being  alleged  in  the 
petition  as  amended  that  a  portion  of  the  rent 
was  due  and  unpaid,  and  that  the  tenant  was 
insolvent  and  had  declared  his  intention  to  re- 
pudiate the  rent  contradt.  Such  proceedings 
did  not  show  an  intention  on  the  part  of  the 
landlord  to  deprive  the  tenant  of  the  enjoyment 
of  the  rented  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |f  765-769;  Dec  Dig. 
§  190.*] 

3.  Landlord  and  Tenant  (|  199%*)— Bent 
— Discharge  from  Liability— Change  in 
Law. 

The  enactment  of  the  general  prohibition 
law  did  not  of  itself  have  the  effect  of  ab- 
solving a  tenant  from  the  payment  of  the 
agreed  rental  of  a  storehouse  rented  for  use 
in  the  liquor  business. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec  Dig.  |  199%.*] 

4.  Set-Oft  and  Counterclaim  (|  34*)— Sub- 
jeot-Matteb— Contract  ob  Tobt. 

To  an  action  ex  contractu  damages  sound- 
ing in  tort  cannot  be  pleaded  in  defense,  where 
neither  the  insolvency  nor  the  nonresidence  of 
the  plaintiff  is  set  up. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  If  56,  57:  Dec  Dig. 
t  34.*] 

5.  Appeal  and  Error  ({  592*)  —  Rboobd  — 
Brief  of  Evidence. 

Where  there  is  no  attempt  to  brief  the 
evidence  in  a  case  brought  to  the  Supreme 
Court,  questions  depending  on  the  evidence  will 
not  be  decided. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  2618,  2620,  3126;  Dec. 
Dig.  I  592.*] 

6.  Rulings  Controlling  Case  —  Reversal 
Not  Required. 

The  rulings  above  announced  are  control- 
ling of  the  case,  and  none  of  the  assignments  of 
error  requires  a  reversal* 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  the  Capital  City  Tobacco  Com- 
pany against  the  Potts-Thompson  Liquor 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

See,  also,  133  6a.  776,  66  S.  E.  1061,  26  L. 
R.  A.  (N.  S.)  498. 

J.  J.  Qoodrum  Tobacco  Company  brought 
an  action  against  Potts-Thompson  Liquor 
Company,  both  parties  being  corporations. 
Pending  the  suit  the  corporate  name  of  the 
plaintiff  was  changed  to  Capital  City  Tobac- 
co Company.  From  the  petition,  and  a  copy 
of  a  lease  contract  attached  thereto,  the  fol- 
lowing facts  appear:  On  July  26,  1906,  the 
defendant  leased  from  J.  J.  Goodrum  Tobac- 
co Company  a  described  storehouse  in  the 
city  of  Atlanta,  for  the  term  of  five  years 
from  October  1,  1906;  the  defendant  agree- 
ing to  pay  a  total  rental  of  $37,500,  the  sum 
of  $625  being  payable  monthly  in  advance. 
The  rental  was  paid  up  to  and  including  De- 
cember 1,  1907.  The  suit  was  filed  June  1, 
1908,  for  the  recovery  of  the  rental  due 
January  1st,  February  1st,  March  1st,  and 
April  1st,  and  also  for  damages  in  a  given 
sum  for  a  breach  of  the  lease  contract  by 
defendant  in  abandoning  the  premises. 
There  was  no  denial  by  defendant  that  the 
copy  attached  as  an  exhibit  to  the  petition 
was  a  true  copy  of  the  lease  contract  signed 
by  Henry  Potts,  who  in  doing  so  undertook 
to  represent  defendant;  but  his  authority 
to  do  so  was  denied  by  defendant.  A  motion 
by  defendant,  made  at  the  trial  term,  to 
dismiss  the  petition,  was  overruled.  At  the 
trial,  on  motion  of  plaintiff,  the  court  struck 
parts  of  the  answer  and  disallowed  amend- 
ments offered  by  defendant  to  the  answer. 

The  portions  of  the  answer  so  stricken, 
and  the  amendments  offered,  set  up  in  effect 
the  following:  If  the  lease  contract  form- 
ing the  subject  of  this  suit  was  valid  and 
binding  upon  the  defendant  (which  is  de- 
nied), the  defendant  has  been  released  from 
all  obligation  thereunder,  by  reason  of  a 
breach  by  the  plaintiff  of  the  covenant  for 
peaceable  possession  and  quiet  enjoyment  of 
the  premises  for  the  following  reasons:  The 
General  Assembly  of  Georgia,  In  August, 
1907,  enacted  a  law  prohibiting  the  sale  or 
manufacture  of  intoxicating  liquors  within 
the  state  after  January  1,  1908,  and  making 
it  unlawful  to  keep  such  liquors  in  any  place 
of  business.  Defendant,  in  order  to  meet 
the  requirements  of  this  law,  had  rented  a 
place  of  business  in  Chattanooga,  Tenn.,  and 
was  removing  thereto  its  stock  of  liquors 
for  the  purpose  of  there  continuing  its  busi- 
ness of  selling  liquors.  Defendant  was  nei- 
ther seeking,  threatening,  nor  Intending  to 
remove  from  this  state  its  other  assets, 
which  were  of  the  value  of  some  $40,000, 
and  consisting  largely  of  cash  and  book  ac- 
counts; nor  was  It  seeking,  threatening,  or 
intending  to  dispose  of  certain  real  property 


of  larger  value  owned  by  It  In  this  state. 
Defendant  was  solvent,  and  was  in  the  en- 
joyment of*&  valuable  good  will  and  a  pros- 
perous wholesale  and  mall-order  trade  that 
did  not  depend  upon  its  location  in  Atlanta, 
this  state.  In  this  situation  the  plaintiff,  on 
December  28,  1907,  wrongfully  and  without 
Justification,  excuse,  or  probable  cause,  wan- 
tonly and  maliciously  procured  and  caused 
to  be  issued  against  defendant  a  temporary 
injunction  restraining  defendant  from  carry* 
lng  out  its  openly  declared  purpose  of  remov- 
ing its  stock  of  liquors  to  its  new  place  of 
business  in  Chattanooga;  and  in  order  to  se- 
cure the  issuance  of  the  injunction  the  plain- 
tiff wantonly  and  maliciously  represented,  in 
Its  petition  to  the  court,  that  defendant  was 
insolvent  and  was  removing  all  of  its  assets 
beyond  the  limits  of  this  state.  At  the  time- 
plaintiff  did  not  claim  that  anything  was 
due  to  it  for,  accrued  rental  of  the  leased 
premises;  in  fact,  the  rental  had  been  paid 
in  advance  to  January  1,  1908.  On  January 
4,  1908,  plaintiff,  on  similar  false  and  mali- 
cious representations  as  to  its  solvency  and 
purpose,  procured  the  appointment  of  a  tem- 
porary receiver,  with  direction  to  take 
charge  of  and  hold  the  property  and  assets 
of  defendant.  The  receiver,  acting  under 
such  direction  of  the  court;  and  at  the  in- 
stance and  procurement  of  the  plaintiff,  took 
possession  of  the  property  and  assets  of  the 
defendant  within  the  jurisdiction  of  the 
court,  and  evicted  defendant  from  the  pos- 
session, use,  and  enjoyment  of  the  leased 
premises.  The  receiver  continued  in  such 
possession  for  several  weeks,  during  which* 
time  defendant  was  excluded  from  the  pos- 
session, use,  and  enjoyment  of  the  leased 
premises,  or  any  part  thereof.  Upon  the 
hearing  the  temporary  receiver  was  dis- 
charged and  the  restraining  order  dissolved,, 
upon  the  ground  that  the  defendant  was  not 
insolvent.  This  action  on  the  part  of  the 
plaintiff  amounted  to  eviction  of  the  defend- 
ant from  the  leased  premises,  and  released 
defendant  from  all  obligation  for  the  pay- 
ment of  further  rent,  if  such  obligation  ever 
existed. 

A  copy  of  the  petition  brought  by  plaintiff 
against  defendant  for  an  Injunction  was  at- 
tached to  defendant's  answer  in  this  case, 
the  substance  of  which  petition  Is  that  the 
defendant  is  a  tenant  of  the  plaintiff  under 
the  contract,  a  copy  of  which  is  attached 
to  the  plaintiffs  petition  in  the  present  case ; 
that  the  defendant  is  a  Georgia  corporation^ 
and  has  declared  its  purpose  to  remove  Its 
business  to  Chattanooga,  Tenn.,  and  to  take 
from  Georgia  all  of  its  assets  of  every  char- 
acter; and  that,  If  this  should  be  done,  de- 
fendant will  be  insolvent  in  this  state,  and 
petitioner  w6uld  be  unable  to  collect  its 
rents  from  defendant.  The  prayer  was  for 
Injunction  and  receiver.  A  temporary  re- 
straining order  was  granted  on  December 
28,  1907.    On  January  4,  1908*  the  plaintiff* 
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amended  the  petition  by  alleging  the  Insol- 
vency of  defendant,  and  that  defendant  had 
failed  and  refused  to  pay  the  installment  of 
rent,  $625,  due  plaintiff  under  the  contract 
on  January  1,  1908,  and  that  defendant  had 
announced  its  intention  not  to  abide  by  the 
terms  of  the  lease.  The  appointment  of  a 
receiver  was  prayed  for  all  of  the  assets 
-of  defendant.  A  temporary  receiver  was 
appointed  on  the  day  the  amendment  was 
made. 

The  defendant  filed  exceptions  pendente 
lite  to  the  overruling  of  its  motion  to  dismiss 
the  petition,  as  well  as  to  the  striking  of  its 
answer,  and  the  disallowance  of  the  amend- 
ments offered  by  it  A  verdict  was  rendered 
against  the  defendant,  and  its  motion  for  a 
new  trial  was  overruled.  Error  is  assigned 
upon  the  exceptions  pendente  lite  and  upon 
the  refusal  to  grant  a  new  trial. 

Wimbish  &  fcllis  and  Edgar  Watklns,  for 
plaintiff  in  error.  Moore  &  Pomeroy  and 
Dorsey,  Brewster,  Howell  &  Heyman,  for 
•defendant  in  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  [1]  1.  Upon  a  former  hearing  of 
the  case  the  petition  was  dismissed  on  gen- 
eral demurrer,  but  this  ruling  of  the  trial 
judge  was  reversed  by  this  court  Good- 
rum  Tobacco  Co.  v.  Potts-Thompson  Liquor 
Co.,  133  Ga.  776,  66  S.  B.  1081,  26  L.  R. 
A.  (N.  S.)  498.  The  written  motion  made 
by  defendant,  during  the  last  trial,  to  dis- 
miss the  petition,  was  to  the  following  ef- 
fect: (a)  The  action  was  for  the  recovery 
of  four  months1  rental  and  for  damages  for 
a  breach  of  the  same  contract  under  which 
the  rental  was  alleged  to  be  due,  "such 
remedies  being  inconsistent  and  mutually 
exclusive;"  (b)  "that  plaintiff  in  the  same 
suit  and  in  the  same  count  is  seeking  to 
recover  on  its  contract,  treating  the  con- 
tract as  existing  and  binding,  and  also  seek- 
ing to  recover  for  a  breach  of  the  same  con- 
tract, treating  said  contract  as  breached 
and  ended;"  (c)  "that,  while  plaintiff  claims 
damages  for  breach  of  contract,  it  nowhere 
sets  up  any  facts  showing  any  basis  for 
measuring  the  damages;"  (d)  "that,  the 
market  rental  value  of  the  property  leased 
not  being  alleged,  plaintiff  shows  no  right 
of  action  for  any  damage;"  (e)  "that,  so 
far  as  the  plaintiff's  suit  is  brought  to  re- 
cover on  the  contract,  its  recovery  must  be 
limited  to  the  contract  amount  due  and  ac- 
crued prior  to  the  filing  of  this  suit" 
These  grounds  of  the  motion  did  not  make 
It  one  in  the  nature  of  a  general  demurrer, 
which  could  be  made  on  the  trial;  but  they 
were  In  the  nature  of  special  demurrers, 
which  could  be  filed  only  at  the  appearance 
term. 

[2]  2.  The  lease  contract  contained  the 
following  stipulations:  "This  lease  [Is]  for 
a  term  of  five  years,  commencing  on  the 
1st  day  of  October,  1906,  and  terminating 


|  on  the  last  day  of  September,  1911,  for  the 
sum  of  (87,500,  payable  monthly  in  ad- 
vance, to  wit,  (625;  and  the  said  second 
party  agrees  to  pay  the  same."  "If  the 
monthly  rental,  as  herein  specified,  is  not 
paid  by  second  party  for  five  days  after 
same  is  due,  first  party,  at  its  option,  may 
declare  this  lease  canceled  and  void,  and 
take  possession  of  said  premises;  time  be- 
ing expressly  of  the  essence  of  this  agree- 
ment." Accordingly  the  monthly  rental  was 
due  upon  the  1st  day  of  each  month,  and 
under  the  contract  the  tenant  was  not  enti- 
tled to  wait  until  the  5th  day  of  each  month 
to  pay  the  same.  There  was  a  month's 
rent  due  on  January  1,  1908.  By  excep- 
tions to  the  striking  of  portions  of  the  de- 
fendant's answer,  and  the  disallowance  of 
the  amendment  to  the  answer,  the  question 
is  presented  whether  taking  possession  of 
the  leased  premises  by  a  receiver  appoint- 
ed at  the  instance  of  the  plaintiff,  under  the 
circumstances .  stated,  amounted  to  an  evic- 
tion by  the  plaintiff  of  its  tenant,  the  de- 
fendant; and,  if  so,  and  the  eviction  was 
wrongful,  whether  the  defendant  could  set 
up  damages  flowing  therefrom  to  meet,  by 
way  of  recoupment,  the  damages  claimed 
by  plaintiff  for  breach  of  the  lease  contract 
on  the  part  of  defendant  It  must  be  con- 
ceded, of  course,  that  the  employment  of 
legal  proceedings  for  the  collection  of  ren- 
tals that  are  due  and  unpaid,  or  for  redress 
of  breaches  of  the  contract  on  the  part  of 
the  tenant,  will  not  necessarily  affect  the 
relation  of  landlord  and  tenant,  or  excuse 
the  tenant  from  further  performance  of  his 
obligations  according  to  the  contract  un- 
der which  he  holds.  A  distraint  for  rent 
past  due  would  not  be  a  violation  of  the 
covenant  for  quiet  enjoyment;  nor  would 
an  action  predicated  upon  a  default  or  a 
violation  of  the  contract  by  the  tenant  have 
that  effect  In  other  words,  it  must  be  true, 
as  a  general  rule,  that  a  landlord  may  pur- 
sue the  same  legal  remedies  against  his 
tenant  without  prejudicing  himself,  as  he 
could  use  if  the  relation  of  landlord  and 
tenant  did  not  exist  In  Upton  v.  Town- 
send,  17  C.  B.  51,  it  was  said  that  the  term 
"eviction"  may  now  be  taken  to  mean  this: 
"Not  a  mere  trespass,  and  nothing  more, 
but  something  of  a  grave  and  permanent 
character,  done  by  the  landlord  with  the 
intention  of  depriving  the  tenant  of  the  en- 
joyment of  the  demised  premises."  Prac- 
tically the  same  definition  of  "eviction"  was 
adopted  by  this  court  in  Fleming  v.  King, 
100  Ga.  449,  28  S.  E.  239. 

In  the  present  case  it  cannot  be  said  that 
there  was  an  actual  expulsion  of  the  de- 
fendant from  the  rented  premises  by  the 
plaintiff  itself.  Was  the  appointment  of 
a  temporary  receiver  upon  the  application 
of  the  plaintiff,  and  the  taking  of  possession 
of  the  leased  premises  by  him  under  the  or- 
der of  the  court  and  at  the  instance  of  the 
plaintiff,   such   an  act   under   the  clrcum- 
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stances  above  set  forth,  as  indicated  an  In- 
tention on  the  part  of  the  plaintiff  to  de- 
prive the  defendant  of  the  enjoyment  of  the 
rented  premises?  We  think  not  The  evi- 
dent purpose  of  the  plaintiff  in  applying  for 
the  appointment  of  a  receiver,  taking  the 
averments  in  the  answer  and  offered  amend- 
ments as  true,  was  to  secure  its  alleged 
rights  and  the  payment  of  the  rental  claim- 
ed to  be  due  it  by  the  defendant  It  mere- 
ly sought  to  preserve  the  status  until  such 
rights  could  be  legally  determined.  The 
appointment  of  the  temporary  receiver  and 
the  taking  charge  by  him  of  the  leased 
premises,  wherein  the  large  stock  of  liq- 
uors owned  by* the  defendant  .were  stored, 
and  where  it  transacted  an  extensive  whole- 
sale business,  must  have  been  with  the 
same  end  in  view.  Of  course,  the  receiver 
could  not  know  that  the  judge  upon  the 
hearing  would  continue  the  receivership. 
He  must  have  known  that  the  removal  of 
such  a  stock  would  involve  .much  expense 
and  great  hazard  of  loss  from  breakage  and 
other  causes;  and  therefore  it  would  seem 
that  he  acted  prudently  in  keeping  the  stock 
where  it  was  until  it  should  be  determined 
whether  a  permanent  receivership  would  be 
granted.  If  the  receiver  pursued  this 
course  at  the  instance  of  the  plaintiff,  it 
certainly  did  not  indicate  an  intention  on 
the  latter's  part  to  resume  any  control  of 
the  leased  premises  and  to  deprive  the  de- 
fendant of  the  right  to  enjoy  the  same.  The 
taking  possession  of  the  leased  premises,  un- 
der the  circumstances,  should  therefore  be 
held  not  to  be  an  eviction  of  the  defendant 
by  the  plaintiff,  but  merely  auxiliary  meas- 
ure frequently  incident  to  the  character  of 
cases  such  as  the  one  in  which  the  receiver 
was  appointed,  for  the  purpose  of  preserv- 
ing temporarily  the  status,  and  not  with 
an  intention  on  the  part  of  the  landlord,  the 
plaintiff,  that  the  tenant  the  defendant, 
should  no  longer  continue  to  hold  the  prem- 
ises. It  follows  that  the  trial  court  did  not 
err  in  striking  that  portion  of  the  answer 
here  dealt  with,  nor  in  disallowing  the 
amendment  See  Hayner  v.  Smith,  63  111. 
430,  14  Am.  Rep.  124;  Morris  v.  Tlllson,  81 
111.  607;  Keating  v.  Springer,  146  111.  481, 
34  N.  E.  805,  22  L.  R.  A.  544,  37  Am.  St 
Rep.  175;  Barrett  v.  Buddie,  158  111.  479, 
42  N.  B.  143,  49  Am.  St.  Rep.  172;  First 
Nat  Bank  v.  Adam  (111.)  25  N.  E.  576;  Bart- 
lett  v.  Farrington,  120  Mass.  284;  Skally  v. 
Shute,  132  Mass.  367;  Hay  ward  v.  Ramge, 
33  Neb.  836,  51  N.  W.  229. 

[3]  3.  In  this  same  case  (Goodrum  Tobac- 
co Co.  v.  Potts-Thompson  Liquor  Co.,  133 
Ga.  776,  66  S.  E.  1081,  26  L.  R.  A.  [N.  S.] 
498)  it  was  held:  "Though  a  lease  contract 
provided  'that  the  purpose  of  this  lease  is 
for  the  operation  by  second  party  of  a  gen- 
eral retail  liquor  business,'  the  lessee  is  not 
absolved  from  paying  the  rent  agreed  to  be 
paid  because  since  the  commencement  of  the 


lease  the  Legislature  enacted  a  law  prohib- 
iting the  sale  of  alcoholic,  spirituous,  malt, 
or  intoxicating  liquors,  and  thus  the  demis- 
ed tenement  cannot  be  thereafter  used  for 
the  conduct  of  a  liquor  business,  in  the  ab- 
sence of  a  stipulation  in  the  lease  contract 
relieving  the  tenant  from  payment  of  rent 
accruing  after  the  happening  of  such  con- 
tingency." Of  course,  therefore,  the  court 
did  not  err  in  striking  so  much  of  the  an- 
swer as  sought  to  set  up  the  same  defense 
as  had  been  previously  ruled  was  not  good. 

[4]  4.  In  the  amendments  disallowed,  the 
defendant  set  forth  damages  alleged  to  have 
been  sustained  by  it  on  account  of  the  plain- 
tiff's maliciously  filing  the  petition  for  in- 
junction and  receiver,  and  falsely  and  ma- 
liciously and  without  probable  cause  alleg- 
ing the  insolvency  of  defendant  Such 
amendment  was  properly  disallowed,  the 
present  action  being  purely  one  ex  contrac- 
tu, and  the  damages  sought  to  be  pleaded 
in  the  amendment,  being  for  an  alleged  in- 
dependent tort  on  the  part  of  the  plain- 
tiff against  the  defendant  could  not  be  set 
up,  in  the  absence  of  an  allegation  of  the 
Insolvency  or  nonresidence  of  the  plaintiff. 
Civil  Code,  §  5521;  Harden  ▼.  Lang,  110  Ga. 
392,  36  S.  B.  100;  Ray  v.  Anderson,  119  Ga. 
926,  47  S.  E.  205. 

[6]  5.  There  was  no  effort  whatever  on 
the  part  of  the  plaintiff  in  error  to  brief  the 
evidence.  The  so-called  brief  of  evidence 
contains  all  the  questions  propounded  to  the 
various  witnesses  and  their  answers  thereto, 
as  well  as  colloquies  between  counsel  and 
between  them  and  the  court  as  well  as  en- 
tire copies  of  documents  put  in  evidence. 
It  follows,  under  numerous  decisions  of  this 
court  that  the  assignments  of  error  depend- 
ent for  solution  upon  a  consideration  of  the 
evidence  will  not  be  decided. 

[6]  6.  The  above  rulings  control  the  case, 
and  none  of  the  assignments  of  error  is 
sufficient  to  require  a  reversal. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(137  Ga.  ?G9) 
JOSET  v.  STATE. 
(Supreme  Court  of  Georgia.    March  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Homicide  (§  169*)  —  Evidence— Admissi- 
bility. 

On  the  trial  of  one  charged  with  the  mur- 
der of  his  wife,  evidence  is  admissible  which 
tends  to  show  that  for  a  long  period  of  time 
prior  to  the  homicide,  and  until  a  short  time 
prior  thereto,  the  defendant  was  cruel  to  and 
illtreated  his  wife,  as  tending  to  show  malice 
and   motive,   and   to   rebut   the  presumed  im- 

Srobability  of  a  husband  murdering  his  wife. 
Enc.  Ev.  717,  718. 

(a)  In  such  a  case,  it  is  not  necessary  that 
all  of  such  acts  should  be  proved  by  the  same 
witness. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  341-350;  Dec  Dig.  §  169.*] 
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2.  Chasgb  Not  Ebbonxous. 

Considered  as  a  whole,  there  was  no  error 
in  the  charge  complained  of  in  the  second  divi- 
sion of  the  opinion. 

3.  Criminal  Law  (|  825*)— Tblax—Instbuc- 
tions— Necessity  fob  Request. 

Where  one  who  is  charged  with  the  mur- 
kier of  his  wife  relies  upon  the  defense  of  mis- 
fortune or  accident,  and  the  trial  judge  has 
•correctly  given  the  law  in  charge  to  the  jury 
-on  that  subject,  it  is  not  error  for  the  court 
to  fail  to  state  the  contention  of  the  defendant 
that  he  relies  upon  accident  as  having  caused 
the  homicide,  in  the  absence  of  a  request  so 
to  do,  especially  where  it  is  manifest,  from  the 
judge's  charge  on  this  subject,  what  the  de- 
fense is  upon  which  the  defendant  relies. 

[Ed  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2006;   Dec  Dig.  *  825.*] 

4.  Homicide  (|  18*)— Instructions— Intent. 

It  is  not  error  for  the  court  to  charge  the 
jury,  in  a  case  where  one  is  charged  with  the 
murder  of  his  wife,  and  where  the  defense  is 
that  the  homicide  was  caused  by  the  accidental 
discharge  of  the  defendant's  pistol,  that  "if  you 
believe  that  the  defendant  killed  his  wife  with- 
out intending  to  kill  her,  but  that  it  was  done 
in  the  commission  of  an  unlawful  act,  which 
in  its  consequences  naturally  tends  to  destroy  a 
human  being,  then  the  offense  would  be  mur- 
der." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  24-81;  Dec  Dig.  |  18.*] 

5.  Sufficiency  o*  Evidence. 

The  evidence  supported  the  verdict* 

(Additional  Syllabi*  by  Editorial  Staff.) 

6.  Homicide  (If  218,  208,  221*)—  Dying  Dec- 
larations—Instbuctions— Sufficiency. 

A  charge  that  it  is  for  the  court  in  the 
first  instance  to  determine  whether  the  prelim- 
inary proof  is  sufficient  to  admit  dying  declara- 
tions, but  that  this  rule  is  not  binding  on  the 
jury,  but  the  jurors  must  be  satisfied  that  the 
statements  were  actually  made  by  deceased, 
that  she  made  them  when  she  was  in  the  arti- 
cle of  death,  and  was  conscious  of  her  condi- 
tion, that  it  is  not  necessary  that  the  person 
whose  statement  is  sought  to  be  introduced 
should  express  herself  as  believing  she  is  in  a 
dying  condition,  that  the  dying  declarations 
made  by  any  person  in  the  article  of  death,  who 
is  conscious  of  her  condition,  as  to  the  cause 
of  her  death  and  the  person  who  killed  her,  are 
admissible,  that  the  declarations  stand  on  the 
same  plane  of  solemnity  as  statements  made 
under  oath,  and  that  great  caution  is  neces- 
sary in  the  use  of  dying  declarations,  was  not 
•erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  458,  459,  430-137,  463,  464;  Dec 
Dig.  f|  218,  203,  221.*] 

7.  Cbiminal  Law  (§f  763,  764*)— Triad— In- 
stbuctions— Weight  of  Evidence. 

An  instruction,  telling  the  jury  that  dying 
declarations  stand  on  the  same  place  as  testi- 
mony given  under  oath,  is  not  objectionable  as 
dealing  with  the  weight  of  the  testimony. 

[Bid.  Note.— For  other  cases,  see  Criminal 
I*w,  Gent  Dig.  Si  1731-1748,  1752;  Dec  Dig. 
ft*  763,  764.*] 

8.  Homicide  (§  203*) —Evidence  — Dying 
Declarations  —  Sense  of  Impending 
Death. 

To  render  "dying  declarations  admissible  in 
evidence,  it  is  not  necessary  to  show  that  the 
declarant  said  affirmatively  that  she  was  in  a 
dying  condition,  or  used  words  of  similar  im- 
port;  it  being  sufficient  if  she 'was  in  fact  in 


a  dying  condition  and  die  circumstances  rack 
as  to  indicate  that  she  knew  tais. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ||  430-137;  Dec  Dig.  |  203.*] 

9.  Homicide  (|  203*)— Instructions— Dying 
Deolabations. 

In  an  instruction  on  dying  declarations,  it 
is  not  error  to  tell  the  jury  that  consciousness 
of  the  declarant's  condition  may  be  inferred 
from  the  nature  of  her  wound  or  other  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ||  430-437;  Dec.  Dig.  §  203.*] 

Error  from  Superior  Court,  Pike  County; 
B.  T.  Daniel,  Judge. 

Virgo  Josey  was  convicted  of  murder,  and 
brings  error.     Affirmed. 

O.  C  Armisted,  for  plaintiff  in  error.  J. 
W.  Wise,  Sol.  Gen.,  and  T.  S.  Felder,  Atty. 
Gen*,  for  the  State. 

HILL,  J.  [1]  1.  Virge  Josey  was  indicted 
for  the  murder  of  his  wife,  and  found  guilty 
by  the  jury  trying  him,  with  the  recommen- 
dation that  he  be  imprisoned  in  the  peniten- 
tiary for  life.  A  motion  for  a  new  trial 
having  been  overruled  by  the  court,  he  brings 
his  writ  of  error  here  for  review.  The  fourth, 
fifth,  sixth,  and  seventh  grounds  of  the  mo- 
tion will  be  considered  together,  as  they  in- 
volve the  same  question,  namely,  the  admis- 
sion by  the  court  of  the  testimony  of  certain 
witnesses  tending  to  show  acts  of  ill  treat- 
ment and  cruelty  on  the  part  of  the  husband 
toward  his  wife  at  different  times  previous 
to  the  homicide,  covering  a  period  of  about 
two  years,  and  extending  nearly  to  the  time 
of  the  homicide;  the  purpose  of  the  evidence 
being  to  show  malice  and  motive,  and  to  re- 
but the  presumed  improbability  of  a  husband 
murdering  his  wife.  It  is  insisted  on  the 
part  of  the  plaintiff  in  error  that  this  testi- 
mony should  have  been  excluded,  on  the 
ground  that  it  was  not  connected  with  the 
tragedy.  We  do  not  think  there  is  merit  in 
these  grounds  of  the  motion  for  a  new  trial; 
nor  did  the  court  err  in  admitting  the  evi- 
dence. This  court  has  repeatedly  held  that, 
"when  a  husband  is  on  trial  for  the  alleged 
murder  of  his  wife,  evidence  tending  to  show 
a  long  course  of  ill  treatment  and  cruelty  on 
his  part  toward  her,  continuing  until  shortly 
before  the  homicide,  is  admissible.  Such  evi- 
dence tends  to  show  malice  and  motive,  and 
to  rebut  the  presumed  improbability  of  a 
husband  murdering  his  wife."  Roberts  v. 
State,  123  Ga.  146(5),  and  cases  cited  on 
page  157,  51  S.  E.  374;  Campbell  v.  State,  123 
Ga.  533  (2),  51  S.  E.  644;  Green  Y.  State,  125 
Ga.  742  (3),  54  S.  E.  724. 

[2]  2.  Objection  is  made  to  the  charge  of 
the  court,  as  follows:  "In  regard  to  dying 
declarations  I  charge  you  this:  You  are  in- 
structed, gentlemen,  that  it  is  for  the  court 
in  the  first  instance  to  determine  whether 
the  preliminary  proof  is  sufficient  to  admit 
dying  declarations;  but  this  rule  is  not  bind- 
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lng  upon  yon,  for  you  must  be  satisfied  that 
such  statements  were  actually  made  by  the 
deceased,  and  that  she  made  them  when  she 
was  in  the  article  of  death,  and  was  conscious 
of  her  condition  at  the  time  of  making  such 
declarations,  -if  they  were  made.  It  is  not 
necessary  that  the  person  whose  statement 
Is  sought  to  be  introduced  should  express 
herself  as  believing  she  is  in  a  dying  condi- 
tion. Consciousness  of  her  condition  may  be 
inferred  from  the  nature  of  the  wound,  or 
other  circumstances.  Dying  declarations, 
made  by  any  person  In  the  article  of  death, 
who  Is  conscious  of  her  condition,  as  to  the 
cause  of  her  death  and  the  person  who  kill- 
ed her,  are  admissible  in  evidence  in  the 
prosecution  of  the  homicide.  The  admission 
of  such  statements  is  founded  on  the  neces- 
sity of  the  case,  and  the  reason  is  that,  be- 
ing made  in  view  of  impending  death  and 
Judgment,  when  the  hope  of  life  is  extinct, 
and  when  the  retributions  of  eternity  are  at 
hand,  they  stand  upon  the  same  plane  of 
solemnity  as  statements  made  under  oath.  1 
charge  you,  gentlemen,  that  great  caution  Is 
necessary  in  the  use  of  dying  declarations. 
The  court  has  admitted  this  evidence,  leav- 
ing you  to  determine  whether  the  statements 
were  or  were  not-  made  by  the  deceased,  and 
also  whether  the  statements,  if  made  by 
her,  if  she  was  at  the  time  in  the  article  of 
death,  and  whether  she  was  conscious  of  her 
condition.  If  you  believe  the  deceased  made 
the  statements,  and  you  believe  that  she  was 
at  the  time  In  the  article  of  death,  In  a  dy- 
ing condition,  and  also  believe  she  was  con- 
scious of  her  condition,  then  you  should  con- 
sider the  statements  along  with  all  other 
evidence  In  the  case.  If  you  do  not  believe 
that  she  was  in  the  article  of  death,  in  a  dy- 
ing condition,  or  if  you  do  not  believe  that 
she  was  conscious  of  her  condition,  or  if  you 
do  not  believe  that  she  made  the  statements, 
you  should  not  consider  them  at  all." 

[6,  7]  It  Is  contended  that  the  above  charge 
is  erroneous:  "(a)  Because  that  part  of  the 
charge  was  too  general,  too  restrictive,  and 
too  indefinite  to  guide  the  minds  of  the  jury 
as  to  what  weight  should  be  given  the  state- 
ments that  were  actually  proved  on  the  trial 
of  the  case,  (b)  Because  the  court  informed 
the  jury  that  consciousness  of  her  condition 
may  be  inferred  from  the  nature  of  the 
wound,  or  other  circumstances,  (c)  Because 
there  was  no  evidence  to  authorize  that  part 
<of  the  charge  in  which  the  court  instructed 
the  jury  in  the  following  words:  The  ad- 
mission of  such  statements  is  founded  on  the 
necessity  of  the  case,  and  the  reason  is  that, 
being  made  in  view  of  impending  death  and 
judgment,  when  the  hope  of  life  is  extinct, 
and  when  the  retributions  of  eternity  are  at 
hand,  they  stand  upon  the  same  plane  of 
solemnity  as  statements  made  under  oath.' 
(d)  Because  telling  the  jury  dying  declara- 
tions stand  on  the  same  plane  as  testimony 
given  under  oath  dealt  with  the  weight  of 
the   testimony."     Taken  as   a    whole,   and 


fairly  construed,  we  cannot  say  that  the 
charge  was  erroneous.  The  juuge  was  not 
Instructing  the  jury  as  to  the  weight  to  be 
given  the  dying  declarations,  but  rather  a» 
to  their  admissibility,  and  while  instructing 
the  jury  on  this  subject  he  said,  "They  stand 
on  the  same*  plane  of  solemnity  as  statements 
made  under  oath,"  and  followed  that  by  add- 
ing, "I  charge  you,  gentlemen,  that  great 
caution  is  necessary  in  the  use  of  dying  dec- 
larations/9 and  also  that  the  statements 
should  be  considered  along  with  all  the  other 
evidence  in  the  case,  The  language  of  the 
court  first  quoted  above  was  evidently  taken 
from  the  case  of  Mitchell  v.  State,  71-  Ga. 
182  (2),  where  similar  language  is  used,  and 
which  was  taken  from  Campbell's  Case,  11 
Ga.  374,  375.  While  it  is  proper  for  thi* 
court  to  give  its  reasons  in  discussing  the 
admissibility  or  rejection  of  testimony,  as 
was  done  in  the  Campbell  and  Mitchell  Cas- 
es, it  is  not  generally  desirable  for  a  trial 
judge  to  do  so,  as  the  jury  might  be  misled 
thereby  in  some  cases.  But,  as  already  stat- 
ed, the  charge  of  the  trial  Judge  excepted  to, 
considered  in  connection  with  the  context 
and  the  entire  charge,  could  not,  we  think, 
have  misled  the  jury  in  this  case.  It  will 
also  be  observed  that  the  objection  urged  in. 
this  ground  of  the  motion  was  to  the  charge 
of  the  court,  and  not  to  the  admissibility  of 
the  testimony.  The  testimony  was  admitted 
without  objection,  so  far  as  the  record  dis- 
closes. 

[8]  In  order  to  render  dying  declarations 
admissible  In  evidence,  it  is  not  necessary  to* 
show  that  the  declarant  said  affirmatively 
that  she  was  in  a  dying  condition,  or  used 
words  of  similar  import.  If  she  was  in  fact 
in  a  dying  condition,  and  the  circumstances 
were  such  as  to  indicate  that  she  had  knowl- 
edge that  this  was  so,  it  is  proper  to  allow 
the  declarations  to  be  proved,  and  instruct 
the  jury  to  determine  for  themselves  wheth- 
er or  not  the  statements  made  by  the  de- 
ceased were  "conscious  utterances  in  the  ap- 
prehension and  immediate  prospect  of  death." 
Young  ▼.  State,  114  Ga.  849,  40  S.  E.  1000; 
Perdue  v.  State,  135  Ga.  278  (8),  69  S.  E.  184 ; 
Washington  ▼.  State,  137  Ga.  — ,  73  S.  E. 
512.  See,  also,  Findley  v.  State,  125  Ga.  579 
(1-2),  54  S.  B.  106 ;  Mitchell  v.  State,  71  Ga. 
128(2);  JefTerson  v.  State,  137  Ga.  — ,  7£ 
S.  E.  499  (3). 

[9]  It  Is  Insisted,  further,  that  the  charge 
quoted  is  erroneous,  because  the  court  told 
the  jury  that  "consciousness  of  her  condition 
may  be  inferred  from  the  nature  of  the 
wound,  or  other  circumstances."  This  por- 
tion of  the  charge  is  not  erroneous  under  the 
facts  of  this  case,  and  comes  within  the  rul- 
ing made  in  the  case  of  Barnett  v.  State, 
136  Ga.  65,  70  S.  E.  868,  where  it  is  held  that: 
"In  an  instruction  on  the  subject  of  dying 
declarations,  after  charging  that,  before  such 
declarations  may  be  considered  as  evidence, 
the  jury  must  be  satisfied  that  the  declara- 
tion of  the  deceased  was  actually  made  hjp 
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him  while  In  the  article  of  death  and  con- 
scious of  his  condition,  it  was  not  erroneous 
to  charge,  in  Immediate  connection:  'It  is 
not  necessary  that  the  person  whose  state* 
raents  are  sought  to  he  introduced  should  ex- 
press himself  as  believing  that  he  Is  in  a  dy- 
ing condition.  Consciousness  of  his  condition 
may  be  inferred  from  the  nature  of  the 
wound  or  from  other  circumstances.'  Ander- 
son v.  State,  122  6a.  161,  50  S.  E.  46."  See 
also,  Jones  v.  State,  130  Ga.  274  (2),  60  S.  E. 
840 ;  Dumas  ▼.  -State,  62  Ga.  58  (2). 

[3]  3.  Complaint  is  made  that  the  court 
erred  in  "falling  to  instruct  the  Jury  that 
the  defense  relied  on  was  accident  and  mis- 
fortune." It  is  insisted  that  the  court  in  no 
part  of  Its  charge  to  the  jury  stated  what 
the  defendant's  contention  was  in  this  re- 
spect The  charge  itself  shows  that  the  court 
correctly  charged  the  jury  the  law  on  the 
subject  of  homicide  by  accident  and  mis- 
fortune. He  charged  them  that:  "If  you 
find  in  this  case  that  the  defendant  killed 
his  wife,  and  that  It  was  an  accident — that 
he  didn't  Intend  to  kill  his  wife— that  the 
firing  of  the  pistol  was  accidental,  in  which 
there  was  no  culpable  neglect,  no  evil  design, 
no  intention  to  kill  her,  you  would  not  be 
authorized  to  find  him  guilty  of  any  offense.'' 
It  is  plainly  manifest  from  this  charge  what 
the  defense  relied  upon  was,  as  well  as  from 
the  defendant's  statement  No  exception 
was  taken  to  the  charge  on  this  point,  nor 
was  a  request  made  for  a  statement  of  the 
defendant's  contention  that  the  killing  oc- 
curred by  accident  If  more  detailed  instruc- 
tions from  the  court  to  the  jury  on  this  point 
were  desired,  a  request  therefor  should  have 
been  made.  Williams  v.  State,  125  Ga.  235, 
54  S.  E.  186. 

[41  4.  The  following  charge  of  the  court 
Is  assigned  as  error:  "If  you  believe  that  the 
defendant  killed  his  wife  without  intending 
to  kill  her,  but  that  it  was  done  in  the  com- 
mission of  an  unlawful  act  which  in  its  con- 
sequences naturally  tends  to  destroy  a  hu- 
man being,  then  the  offense  would  be  mur- 
der." We  think  the  charge  as  given  was  cor- 
rect Penal  Code  1910,  §  67;  Smith  v.  State, 
124  Ga.  213,  214,  52  S.  E.  329 ;  Hamilton  v. 
State,  129  Ga.  747,  59  S.  E.  803;  Gadsden  v. 
State,  134  Ga.  785  (2),  68  S.  E.  497. 

Judgment  affirmed.  All  the  Justices  con* 
cur. 


(10  Ga.  App.  801) 

MONTGOMERY  v.  STATE.    (No.  3,956.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (|  655*)— Tbial— Expression 
as  to  Accused's  Guilt. 

The  fact  that  the  court,  in  directing  a  ver- 
dict for  two  of  three  defendants  jointly  indict- 
ed, stated  that  he  would  express  no  opinion  as 
to  the  guilt  or  innocence  of  the  third  defend- 
ant  (the  plaintiff  in  error  here)   is  not  sub- 


ject to  criticism  as  being  expressive  of  aa 
opinion  as  to  the  defendant's  guilt,  nor  preju- 
dicial to  his  right  to  a  fair  trial.  The  trial 
was  free  from  error,  and  the  evidence  fully  au- 
thorised the  conviction  of  the  offense  of  vol- 
untary manslaughter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |$  1520-1523,  1527,  1535; 
Dec  Dig.  |  655.*] 

Error  from  Superior  Court,  Colgultt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

J.  M.  Montgomery  was  convicted  of  vol- 
untary manslaughter,  and  brings  error.  Af- 
firmed. 

W.  F.  Way  and  W.  A.  Covington,  for  plain- 
tiff in  error.  J.  A.  Wilkes,  Sol  Gen.,  for  the 
State. 

RUSSELL,  J.    Judgment  affirmed. 

* 

(10  Ga.  App.  8»> 

BAILEY  v.  STATE.     (No.  4,004.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (I  824*)— Instructions— Cir- 
cumstantial Evidence. 

Where  the  evidence  relied  upon  for  a  con- 
viction is  entirely  circumstantial,  it  is  the  duty 
of  the  trial  judge  to  charge  the  law  fixing  the 
standard  of  mental  conviction  in  such  cases,  as 
laid  down  by  section  1010  of  the  Penal  Code 
of  1910,  whether  requested  to  do  so  or  not. 
White  v.  State,  4  Ga.  App.  72,  60  S.  E.  803, 
and  citations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1996-2004;  Dec  Dig.  § 
824.*] 

Error  from  City  Court  of  Thomasville;  W. 
E.  Thomas,  Judge. 

Ada  Bailey  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Theodore  Titus,  for  plaintiff  in  error.  J. 
A.  Wilkes,  Sol.  Gen.,  and  Snodgrass  &  Macln- 
tyre,  for  the  State. 

HILL,  C.  J.    Judgment  reversed. 


(10  Ga.  App.  822) 
CONOLY  v.  STATE.     (No.  3,976.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Cbiminal  Law  (§  770*)— Instructions. 

The  defense  of  misadventure  or  accident  be- 
ing directly  involved  under  the  evidence,  it 
was  error  to  fail  to  instruct  the  jury  upon  this 
theory  of  defense,  even  without  a  written  re- 
quest from  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806;   Dec  Dig.  §  770.*] 

Error  from  City  Court  of  Sylvester ;  J.  B. 
Williamson,  Judge. 

Floyd  Conoly  was  convicted  of  assault,  and 
brings  error.    Reversed. 

Tison  &  Bell,  for  plaintiff  in  error.  W.  E. 
Wooten,  Sol.  Gen.,  and  J.  H.  Tipton,  1or 
the  State. 
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POTTLE,  J.  The  accused  was  convicted 
of  assault  and  battery.  The  state's  main 
witness  described  the  occurrence  thus :  "We 
was  there  in  the  house  where  I  was  ironing, 
and  we  were  all  talking  and  going  on,  and 
Floyd  came  there,  and  was  playing.  He 
had  some  whisky,  and  told  them  that  if  they 
would  take  It  away  from  him  they  could 
have  it.  Some  took  it  away  from  him  and 
ran  away,  and  he  ran  after  them,  and  he 
picked  up  the  sugar  dish  and  throwed  it,  and 
hit  me  accidentally.  He  was  not  mad  with 
me,  and  I  had  been  living  with  him  and  his 
wife  for  a  long  time,  and  he  had  never  mis- 
treated me,  and  I  was  not  mad  with  him,  or 
him  with  me,  and  this  was  purely  ac- 
cidental." 

It  is  doubtful  whether  the  evidence  as  a 
whole  justified  the  conviction.  The  state's 
witness  may  have  repented,  as  so  frequently 
happens  in  this  class  of  cases,  and  among 
this  character  of  our  citizenry.  But,  what- 
ever the  truth  may  be,  the  accused  was  mani- 
festly entitled  to  an  instruction  upon  the  law 
of  misadventure  or  accident,  and  the  failure 
to  give  him  the  benefit  of  this  theory  of  de- 
fense demands  a  new  trial. 

Judgment  reversed. 


<10  Ga.  App.  777) 

GANET  ▼.  STATE.     (No.  3,78a) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

False  Pbetenses  (§§  14,  49*)— Elements  of 
Offense— Sufficiency  of  evidence. 

The  evidence  was  insufficient  to  authorize 
the  conviction.  The  corpus  delicti  was  not  es- 
tablished beyond  a  reasonable  doubt.  It  ap- 
pears from  the  evidence  that  the  defendant 
has  never  refused  to  pay  for  the  ax  handle. 
His  employer,  a  witness  for  the  state,  knew 
he  was  going  for  the  ax  handle,  and  was  go- 
ing to  get  it  from  the  prosecutor,  and  consent- 
ed to  his  going  for  it.  It  further  appears  that 
the  ax  handle  was  purchased  for  the  benefit  of 
the  defendant's  employer,  who  owned  the  ax 
in  which  the  handle  was  put,  and  is  solvent  and 
willing  to  pay  the  fair  market  value  for  the  ax 
handle,  but  that  the  prosecutor  has  never  ask- 
ed him  to  pay  him  for  it.  Even  if  the  evidence 
of  the  defendant's  intent  to  defraud  were  plain, 
there  is  no  evidence  of  loss  on  the  part  of  the 
prosecutor,  and  the  conviction  of  the  defendant 
of  cheating  and  swindling,  under  section  719  of 
the  Penal  Code  of  1910,  was  unauthorized. 
See  McGee  v.  State,  97  Ga.  199,  22  S.  E.  589; 
Berry  v.  State,  97  Ga.  202,  23  S.  E.  833; 
Drought  v.  State,  101  Ga.  544,  28  S.  E.  1013; 
Busby  v.  State,  120  Ga.  858,  48  S.  E.  314. 
It  is  essential  to  the  legality  of  a  conviction 
under  that  section  of  the  Penal  Code  that  the 
person  alleged  to  have  been  defrauded  and 
cheated  shall  have  sustained  some  pecuniary 
loss. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §§  18,  62;  Dec.  Dig.  H  14, 
49.*] 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 


Jim  Ganey  was  convicted  of  cheating  and 
swindling,  and  brings  error.    Reversed. 

R.  Earl  Camp,  for  plaintiff  in  error.    Geo. 
B.  Davis,  Sol.,  and  J.  B.  Green,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(10  Ga.  App.  791) 
ENGLISH  v.  STATE.     (No.  3,939.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Weapons  (1 15*)— Shooting  Firearms— "At" 

-"Into." 

One  who,  while  inside  of  an  occupied 
dwelling,  shoots  a  pistol  at  a  floor  thereof,  is 
guilty  of  shooting  "at"  or  "into"  such  dwelling, 
within  the  meaning  of  the  act  approved  August 
13,  1910  (Acts  1910,  p.  137).  1  Words  and 
Phrases,  p.  596;  Blackwell  v.  State,  30  Tex. 
App.  416,  17  S.  W.  1061. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  I  18;    Dec.  Dig.  |  15.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty;   W.  B.  Thomas,  Judge. 

George  English  was  convicted  of  shooting 
at  or  into  a  dwelling,  and  brings  error.  Af- 
firmed. 

Grover  C.  Edmondson,  for  plaintiff  in  er- 
ror.   J.  A.  Wilkes,  Sol.  Gen.,  for  the  State* 

POTTLE,  J.    Judgment  affirmed. 


(10  Ga.'App.  818) 

WYNNE  v.  CITY  OF  ATLANTA. 
(No.  3,971.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Municipal   Corporations    (f   639*)— Or- 
dinances—Accusation. 

Unless  there  is  something  In  the  charter 
to  the  contrary,  it  is  not  necessary  that  a  per- 
son accused  of  a  violation  of  a  municipal  ordi- 
nance shall  be  furnished  with  a  written  accusa- 
tion or  statement  of  the  charge  made  against 
him.  It  is  sufficient  if  he  be  informed  of  the 
charge  and  be  given  an  opportunity  to  defend. 
Pearson  v.  Wimbish,  124  Ga.  710,  52  S.  E. 
751,  4  Ann.  Cas.  501;  Venable  v.  Atlanta,  7 
Ga.  App.  190,  66  S.  E.  489. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  281-283,  1406- 
1409;   Dec  Dig.  §  639.*] 

2.  Intoxicating  Liquors  (5  236*)  —Illegal 
Sale— Evidence. 

A  violation  of  a  municipal  ordinance  pro- 
hibiting the  keeping  of  intoxicating  liquors  for 
unlawful  sale  is  shown  by  proof  of  possession 
and  sale  of  such  liquors  within  the  limits  of 
the  municipality.  Sawyer  v.  Blakely,  2  Ga. 
App.  159,.  58  S.  E.  399. 

[13d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §|  300-322;  Dec.  Dig.  f 
238.*! 

3.  Criminal  Law  (§  59*)— Violation  of  Or- 
niNANCE— Principals  . 

"All  who  violate  or  assist  in  violating  a 
municipal    ordinance,    directly    or    accessorily, 
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are  equally  guilty  as  principals.9*     Stradley  v. 
Atlanta,  7  Ga.  App.  441,  67  S.  E.  107. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Tiaw,  Cent.  Dig.  f§  71-74,  76-81;  Dec  Dig.  | 
69.*] 

4.  Criminal  Law  (|  1011*)— Certiorari. 

No  error  of  law  haying  been  committed  by 
the  recorder,  and  there  being  sufficient  evi- 
dence to  support  the  judgment  of  conviction, 
the  judge  of  the  superior  court  did  not  err  in 
overruling  the  certiorari. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2569;   Dec  Dig.  |  1011.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

E.  L.  Wynne  was  convicted  of  violation 
of  an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

John  A.  Boykln,  for  plaintiff  In  error.  J. 
I*  Mayson  and  W.  D.  Ellis,  Jr.,  for  defend- 
ant In  error. 

POTTLE,  J.    Judgment  affirmed. 

(10  Ga.  App.  680) 

FULLER  v.  INMAN. 

INMAN  v.  FULLER. 
(Nos.  8,751,  8,752.) 

(Court  of  Appeals  of  Georgia.    March  6,  1912.) 

(Syllabus  by  th*  Court.) 

L  Death  (§  18*)— Right  of  Action— Death 
op  Child— "Dependent." 

In  order  for  a  mother  to  recover,  under 
the  provisions  of  section  4424  of  the  Civil  Code 
of  1910,  for  the  tortious  homicide  of  her  minor 
child,  it  must  appear  that  at  the  time  of  the 
homicide  she  was  "dependent,"  either  wholly 
or  partially,  upon  the  chUd,  and  that  the  child 
contributed  substantially  or  materially  to  the 
mother's  support  In  such  a  case  the  mother 
may  recover,  notwithstanding  the  father  of  the 
child  is  in  life,  in  good  health,  living  with  the 
family,  and  exercising  his  parental  rights  over 
the  child  up  to  the  time  of  the  child's  death.  It 
is  the  fact  of  contribution  and  dependency 
which  creates  the  right  of  action  in  favor  of 
the  mother,  and  not  the  legal  obligation  to 
contribute  to  her  support;  and  the  contribu- 
tion may  be  either  in  labor  or  in  money. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  20;    Dec.  Dig.  |  18.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1991-1993.] 

2.  Death  (§  103*) —Actions  fob  Causing 
Death— Question  fob  Jubt  —  Dependency 
of  Plaintiff  on  Decedent. 

It  cannot  be  held  as  a  matter  of  law  that  a 
child  six  years  of  age,  of  average  capacity  and 
experience,  is  incapable  of  contributing  sub- 
stantially or  materially  to  his  mother's  support, 
and  to  such  an  extent  as  that  her  support  is 
either  wholly  or  partially  dependent  upon  such 
contribution. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  141;   Dec.  Dig.  |  103.*] 

3.  Death  (|  46*)  —  Action  fob  Causing 
Death— Pleading. 

Where  a  mother  sues  for  the  tortious 
homicide  of  her  minor  child,  an  allegation  that 
the  child  was  at  the  time  of  death  between 
six  and  seven  years  of  age  is  not  subject  to 
special  demurrer.  In  such  a  case  it  is  imma- 
terial whether  the  child  be  six  or  seven.  Nor, 
in  such  a  case,  where  it  is  alleged  that  the  child 
was  run  over  by  an  automobile  and  killed,  is 
an  allegation  that  the   child  was  at  a  point 


i« 


close"  to  a  named  crossing  subject  to  special 
demurrer. 

[Ed.    Note,— For    other    cases,    see    Death, 
Cent  Dig.  H  60,  62;   Dec  Dig.  |  46.*] 

4. '  Negligence  (|  108* )  —  Actions  —  Plead- 
ing. 

Where  a  petition  states  the  facts  upon 
which  the  claim  of  negligence  is  based,  a  gen- 
eral allegation  in  the  petition,  following  a 
statement  of  the  facts  relied  upon  to  show  neg- 
ligence, will  be  construed  to  have  reference  to 
the  particular  facts  pleaded;  and,  so  con- 
strued, it  is  not  subject  to  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  174,  176,  179,  180;    Dec  Dig.  * 

5.  Death    (|   46*)— Actions  fob   Causing 
Death— Pleading. 

In  a  case  of  the  character  mentioned  in 
the  preceding  headnotes,  an  allegation  that  the 
deceased  would  have  been  a  useful  man  to  the 
petitioner  and  to  the  community  should  be 
stricken,  on  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  ii  60,  62;   Dec  Dig.  8  46.*] 

6\  Death    (|   49*)— Actions   fob   Causing 
Death— Pleading. 

An  allegation  in  the  petition  in  such  a  case 
that  the  deceased  child  contributed  to  the  sup- 
port of  the  plaintiff,  and  that  she  was  depend- 
ent upon  him,  is  not  subject  to  special  de- 
murrer, when  the  facts  upon  which  this  con- 
clusion is  based  are  set  forth  in  the  petition. 
The  general  averment  will  be  construed  to  have 
reference  to  the  special  facts  pleaded. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §§  66,  69;  Dec  Dig.  §  49.*] 

7.  Overruling  Special  Demurrer— No  Er- 
ror. 

There  was  no  error  in  the  judgment  over- 
ruling the  special  demurrer,  of  which  complaint 
was  made  in  the  cross-bill  of  exceptions. 

(Additional  SyUabv*  by  Editorial  Staff.) 

8.  Pleading  ({  8*)  —  Allegations  in  Gen- 
eral—Conclusions ob  Matters  of  Fact. 

Under  Acts  1910,  p.  92,  requiring  a  person 
operating  an  automobile  to  give  reasonable 
warning  of  its  approach  by  the  use  of  a  bell, 
horn,  gong,  or  other  signal,  and  to  use  every 
reasonable  precaution  to  insure  the  safety  of 
pedestrians  and  animals  on  the  roadway,  an 
allegation,  in  a  petition  for  causing  the  death 
of  a  child  by  running  him  down  with  an  auto- 
mobile, that  the  driver  of  the  car  failed  to 
give  any  warning  by  bell,  horn,  or  other  sig- 
nal, was  sufficient,  being  a  statement  of  fact, 
and  not  a  conclusion. 

TEd.   Note.— For  other  cases,   see  Pleading, 
Cent.  Dig.  §g  12-28%;  Dec.  Dig.  |  &•] 

9.  Highways  (J  184*)— Use  fob  Travel  — 
Actions  fob  Injuries— Pleading. 

Under  Acts  1910,  p.  92,  providing  that  an 
automobile  shall  not  be  operated  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  use  and  traffic  of  the  high- 
way, and  that  upon  approaching  a  sharp  curve 
the  person  operating  the  machine  shall  have  it 
under  control  and  operate  it  at  a  speed  not 
greater  than  six  miles  per  hour,  allegations, 
in  a  petition  for  causing  the  death  of  a  minor 
by  an  automobile,  that  the  car  came  around  a 
curve  without  warning,  that  it  came  at  great 
speed,  and  that  the  rate  of  speed  was  not  rea- 
sonable or  proper,  taken  together,  are  not  sub- 
ject to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |§  471-474;    Dec.  Dig.  g  184.*] 

10.  Master  and  Servant  (5  329*)— Use  fob 
Tea vel— Actions  fob  Injuries— Pleading. 

In  an  action  for  causing  the  death  of  a 
minor  child  by  running  him  down  with  an  au- 
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tomobfle,  averments  of  the  petition  that  the 
defendant  was  chargeable  with  the  conduct  of 
her  chauffeur,  and  that  the  negligence  of  the 
chauffeur  was  the  negligence  of  the  defendant, 
were  surplusage  and  harmless. 

[B3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  1268,  1269;  Dec  Dig.  § 
329.*] 

11.  Pleading  <§  8*)— Allegations  in  Gen- 
eral—Matters  of  Fact  ob  Conclusions. 

In  an  action  for  causing  the  death  of 
plaintiff's  minor  child,  an  averment  that  the  de- 
cedent and  petitioner  were  free  from  fault,  and 
could  not  have  avoided  the  result  of  defend- 
ant's negligence  by  ordinary  care,  is  not  a 
conclusion  of  the  pleader,  but  an  allegation  of 
a  substantive  fact 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  12-28% ;   Dec.  Dig   |  8.*] 

12.  Death   (§  52*)—  Actions  fob  Causing 
Death— Pleading. 

In  an  action  for  causing  the  death  of  a 
child  six  years  of  age,  an  allegation  that  the 
decedent's  earning  capacity  would  be  increased 
as  he  grew  older  is  a  statement  of  fact,  and 
is  sufficiently  definite,  and  is  not  subject  to 
special  demurrer,  where,  though  there  is  no 
direct  allegation  that  the  deceased  had  earning 
capacity,  there  are  averments  from  which  the 
conclusion  that  he  did  have  earning  capacity 
and  contributed  to  plaintiff's  support  is  prop- 
erly drawn. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  69;  Dec  Dig.  |  52.*] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Held,  Judge. 

Action  by  Mrs.  M.  C.  Fuller  against  Miss 
Jennie  Inman.  To  a  judgment  for  plaintiff, 
defendant  excepts,  and  plaintiff  files  a  cross- 
bill of  exceptions.  Reversed  on  main  bill; 
affirmed  on  cross-bill. 

Plaintiff  brought  suit  to  recover  for  the 
alleged  wrongful  homicide  of  her  son  by 
the  defendant.    The  petition  was  as  follows: 

"Georgia,  Fulton  County.  To  the  City 
Court  of  Atlanta:  The  petition  of  Mrs.  M, 
C.  Fuller  shows  the  following  facts: 

"(1)  The  defendant  is  Miss  Jennie  Inman. 

"(2)  Defendant  Is  a  resident  of  said  state 
and  county. 

"(3)  Defendant  has  damaged  petitioner  in 
the  sum  of  $25,000,  by  reason  of  the  follow- 
ing facts: 

"(4)  On  or  about  the  26th  of  March,  1911, 
petitioner's  son,  James  Dewey  Fuller,  was 
killed  by  the  motor  vehicle  of  defendant 

14  (5)  At  said  time  petitioner's  son  was  on 
the  Howell's  Mill  road,  a  public  road  In  said 
county. 

"(G)  He  was  at  a  point  close  to  a  crossing 
known  as  'Woodward's  Post  Office,'  or 
'Brooked,'  same  being  about  a  mile  beyond 
the  waterworks  reservoir. 

"(7)  There  was  on  the  roadside  at  the 
time  a  wagon  headed  north. 

"(8)  The  wagon  was  standing  still,  and 
the  driver  thereof  was  sitting  in  the  same. 

"(9)  The  deceased  was  standing  behind  the 
wagon.  A  young  man  of  the  neighborhood 
was  standing  on  the  side  of  the  wagon  to- 
ward the  middle  of  the  road. 

'(10)  This  was  at  a  point  about  80  yards 
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south  of  the  crossing  above  referred  to,  and 
just  a  few  feet  north  of  a  point  where  an- 
other street  or  road  ran  Into  the  Howell's 
Mill  road. 

"(11)  At  the  crossing  referred  to  as  'Wood- 
ward's Post  Office,'  or  'Brooked/  were  sev- 
eral stores  and  a  blacksmith  shop,  and  it 
was  a  populous  country  cross-road. 

"(12)  On  the  street  which  ran  into  the 
Howell's  Mill  road,  right  at  the  place  of  the 
killing,  were  a  number  of  houses,  and  the 
place  was  a  populous  country  cross-roads 
settlement  Just  north  of  'Woodward's  Post 
Office,'  or  'Brooked/  referred  to,  the  road 
curved  sharply  to  the  east 

"(13)  The  deceased  could  not  see  the  mo- 
tor vehicle  coming,  because  of  the  wagon. 

"(14)  The  wagon  was  a  top  wagon  and  a 
milk  wagon. 

"(15)  The  motor  vehicle  of  the  defendant 
came  around  the  curve  without  any  warn- 
ing by  bell,  horn,  or  other  signal  of  any  sort 
The  motor  vehicle  crossed  the  crossing 
known  as  'Woodward's  Post  Office,'  or 
'Brooked,'  without  any  warning  by  bell,  horn* 
or  other  signal  of  any  sort 

"(160  The  motor  vehicle  passed  the  group 
of  stores  without  any  warning  by  bell,  horn, 
or  other  signal  of  any  sort 

"(17)  The  motor  vehicle  approached  the 
wagon  and  the  other  street  and  struck  the 
deceased,  without  any  warning  by  bell,  horn* 
or  other  signal  of  any  sort 

"(18)  It  came  at  a  great  rate  of  speed. 

"(19)  Petitioner  charges  the  rate  of  speed 
was  not  reasonable,  having  regard  to  the 
traffic  use  of  the  highway,  and  that  the 
same  endangered  life  and  limb  of  those  up* 
on  the  highway. 

"(20)  Said  machine  approached  both  of 
the  crossings  herein  referred  to  at  a  greater 
rate,  of  speed  than  six  miles  an  hour,  and 
the  defendant  approached  the  deceased  and 
the  wagon  and  the  two  men  by  it  without 
giving  any  warning  of  any  sort  by  the  use 
of  bell,  horn,  or  other  signal  of  any- sort. 

"(21)  Petitioner  further  shows  the  entire 
action  of  the  defendant  herein  was  negli- 
gent 

"(22)  The  motor  vehicle  was  being  operat- 
ed and  run  by  an  em  ploy  G  of  the  defendant 

"(23)  The  defendant  herself  was  at  the 
time  in  the  vehicle. 

"(24)  The  defendant  was  chargeable  with 
the  action  and  conduct  of  the  chauffeur. 
The  negligence  of  the  chauffeur  was  the  neg- 
ligence of  the  defendant 

"(25)  The  deceased  was  free  from  all  fault 
or  negligence,  and  could  not  have  avoided 
the  result  of  defendant's  negligence  by  the 
use  of  ordinary  care. 

"(26)  Petitioner  was  free  from  all  fault  or 
negligence,  and  could  not  have  avoided  the 
result  of  defendant's  negligence  by  the  use 
of  ordinary  care. 

"(27)  The  deceased  was  between  six  and 
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seven  years  of  age,  and  was  a  strong,  well- 
grown  boy  for  his  age. 

"(28)  Deceased  lived  with  petitioner  and 
her  husband  and  seven  of  her  children.  The 
deceased  was  the  youngest  child,  and  all  the 
older  children  were  either  at  work  or  going 
to  school. 

"(29)  The  deceased  ran  on  errands,  help- 
ed split  kindling,  bring  in  wood,  helped  with 
the  cows,  and  generally  waited  on  petition- 
er, and  helped  in  the  household  work,  doing 
all  of  those  innumerable  little  things  to  be 
done  in  the  house  which  a  child  can  do  as 
effectively  or  more  than  a  grown  person. 
The  deceased  contributed  to  petitioner's  sup- 
port, and  she  was  dependent  on  him. 

"(30)  As  the  deceased  grew  up,  approach- 
ed and  reached  manhood,  his  earning  capac- 
ity would  have  been  increased,  and  he  would 
have  been  valuable  and  useful  to  petitioner 
and  the  community. 

"(31)  Petitioner  sues  for  the  full  financial 
value  of  the  life  of  the  deceased. 

"Wherefore,"  etc. 

The  defendant  demurred  generally  and 
specially.  The  court  struck  paragraphs  1, 
5,  8,  and  19  of  the  petition,  sustained  the 
general  demurrer,  and  overruled  all  other 
grounds  of  special  demurrer.  The  plaintiff 
excepted  to  the  judgment  striking  certain 
paragraphs  of  the  petition  and  dismissing  it, 
and  the  defendant  excepted  to'  the  refusal  to 
sustain  the  other  grounds  of  special  demur** 
rer.  The  judgment  sustaining  the  general 
demurrer  was  placed  upon  the  ground  that 
the  plaintiff's  deceased  child  could  not  be 
said  to  have  contributed  materially  and  sub- 
stantially to  the  plaintiff's  support,  within 
the  meaning  of  the  law  authorizing  a  mother 
to  recover  for  the  homicide  of  a  child.  Coun- 
sel for  the  defendant  seek  to  sustain  the 
judgment  upon  this  ground,  and  also  upon 
the  contention  that  a  mother  has  no  right  of 
action  for  the  homicide  of  her  minor  child 
while  her  husband,  its  father,  is  alive  and 
in  good  health  and  exercising  parental  rights 
over  the  child  up  to  the  time  of  the  child's 
death. 

Burton  Smith,  for  plaintiff  In  error. 
Smith,  Hammond  &  Smith,  for  defendant  in 
error. 

POTTLE,  J.  [1]  1.  It  was  a  settled  doc- 
trine of  the  common  law  that  no  one  could 
maintain  a  civil  action  for  damages  on  ac- 
count of  the  death  of  a  human  being.  To 
remedy  this  hardship,  Lord  Campbell,  in 
1846,  introduced  in  the  British  Parliament 
an  act  to  authorize  the  recovery  of  damages 
in  cases  of  the  wrongful  homicide  of  a  per- 
son. This  act.  which  is  known  in  history  as 
"Lord  Campbell's  Act,"  is  the  basis  for  stat- 
utes which  have  been  adopted  in  practically 
all  the  states  of  the  American  Union.  The 
first  act  passed  on  the  subject  in  Georgia 
was  the  act  approved  February  23,  1850, 
which  provided,  in  substance,  that  in  all  cas- 
es where  death  should  result  under  circum- 
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stances  where,  if  death  had  not  ensued,  the 
person  injured  would  have  had  a  right  of  ac- 
tion, the  legal  representative  of  the  deceas- 
ed should  have  an  action  at  law  against  the 
person  committing  the  act  from  which  death 
resulted,  one-half  of  the  recovery  to  be  paid 
to  the  wife  and  children,  or  the  husband,  of 
the  deceased,  If  any,  in  the  event  the  estate 
was  insolvent  Cobb's  Digest,  p.  476,  §  83. 
In  1856  an  act  was  passed,  applicable  only 
to  railroad  companies,  which  provided  that 
if  a  person' should  be  killed  by  the  negligence 
of  a  railroad  company,  or  any  of  its  officers 
or  agents,  by  the  running  of  its  cars  or  en- 
gines, a  right  of  action  to  recover  damages 
for  the  homicide  would  vest  in  the  widow,  if 
any,  and  if  no  widow,  in  the  legal  repre- 
sentative. Acts  1855-56,  p.  155.  These  stat- 
utes were  codified  In  section  2913  of  the 
Code  of  1861,  which  is  in  the  following  lan- 
guage: "A  widow,  or,  If  no  widow,  a  child 
or  children,  may  recover  for  the  homicide  of 
the  husband  or  parent;  and  if  suit  be 
brought  by  the  widow  or  children,  and  the 
former,  or  one  of  the  latter,  dies  pending  the 
action,  the  same  shall  survive  in  the  first 
case  to  the  children,  and  in  the  latter  case 
to  the  surviving  child  or  children."  This 
law  was  incorporated,  in  the  same  language, 
In  section  2971  of  the  Code  of  1873.  In  1878 
the  law  was  amended  so  as  to  provide  that 
there  might  be  a  recovery,  in  any  case  com- 
prehended by  the  statute,  for  the  full  value 
of  the  life  of  the  deceased,  as  shown  by  the 
evidence,  and  that,  when  recovery  was  by 
the  widow,  she  should  hold  the  amount  re- 
covered subject  to  the  law  of  descents,  just 
as  if  it  had  been  personal  property  descend- 
ing to  the  widow  and  children  frem  the  de- 
cedent. There  was  a  further  amendment,  to 
the  effect  that  no  recovery  under  the  act 
should  be  subject  to  any  debt  or  liability  of 
the  deceased  husband  or  parent  Acts  1878- 
79,  p.  59.  The  law,  with  the  amendment  of 
1878,  appeared  in  section  2971  of  the  Code 
of  1882. 

It  was  not  until  1887  that  the  law  permit- 
ted a  parent  to  recover  for  the  negligent 
homicide  of  a  child,  or  the  husband  to  re- 
cover for  the  homicide  of  his  wife.  In  that 
year  the  section  of  the  Code  of  1882  above 
referred  to  was  amended  so  as  to  provide: 
'The  husband  may  recover  for  the  homicide 
of  his  wife,  and  if  she  leaves  child  or  chil- 
dren surviving,  said  husband  and  children 
shall  sue  jointly,  and  not  separately,  with 
the  right  to  recover  the  full  value  of  the 
life  of  the,  deceased,  as  shown  by  the  evi- 
dence, and  with  the  right  of  survivorship  as 
to  said  suit  If  either  die  pending  the  action. 
A  mother,  or,  if  no  mother,  a  father,  may  re- 
cover for  the  homicide  of  a  child,  minor  or 
sui  juris,  upon  whom  she  or  he  Is  dependent, 
or  who  contributes  to  his  or  her  support,  un- 
less said  child  leave  a  wife,  husband,  or 
child.  Said  mother  or  father  shall  be  enti- 
tled to  recover  the  full  value  of  the  life  of 
said  child.    The  word  'homicide,'  used  in  this 
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section,  snail  be  held  to  include  all  cases 
where  the  death  of  a  human  being  results 
from  a  crime  or  from  criminal  or  other  neg- 
ligence." Acts  1887,  p.  45.  The  law  as 
amended  by  the  act  of  1887  now  appears  in 
section  4424  of  the  Civil  Code  of  1910.  Un- 
der this  law  the  parent  can  recover  for  the 
homicide  of  a  child  only  when  the  parent  is 
dependent  upon  the  child  and  the  child  con- 
tributes to  the  parent's  support  The  lan- 
guage of  the  statute  is  that  recovery  may  be 
had  either  when  the  parent  is  dependent  or 
when  the  child  contributes  to  the  parent's 
support;  but  it  is  settled  by  the  decisions  of 
the  Supreme  Court  that,  in  order  to  author- 
ize a  recovery,  there  must  have  been  both 
dependency  and  contribution  to  the  parent's 
support  Clay  v.  Central  R.  &  B.  Co.,  84  Ga. 
345,  10  S.  E.  967;  Augusta  R.  Co.  v.  McDade, 
105  Ga.  134  (7),  31  S.  E.  420 ;  Smith  v.  Hatch- 
er, 102  Ga.  158,  29  S.  E.  162. 

The  question  presented  under  the  conten- 
tion of  counsel  for  the  defendant  is  whether 
or  not,  when  the  father  is  in  life,  living  with 
the  family  as  its  head,  contributing  to  its  sup- 
port and  performing  all  of  those  duties  usu- 
ally incumbent  on  the  head  of  the  family, 
the  mother  can  ever  be  said  to  be,  legally 
speaking,  dependent  upon  her  minor  child 
for  support,  and  the  child  can  ever  be  said 
in  such  a  case  to  contribute  to  the  mother's 
support,  within  the  purview  of  this  statute. 
In  other  words,  the  argument  is  that  the  fa- 
ther is  entitled  to  the  earnings  of  his  minor 
child,  and  that  whenever  such  earnings  are 
used  to  aid  in  the  support  of  the  family,  the 
contribution  comes,  not  from  the  child,  but 
from  the  father.  The  statute  with  which  we 
are  now  dealing,  being  in  derogation  of  the 
common  law,  must  be  strictly  construed. 
Marshall  v.  Macon,  103  Ga.  725,  30  S.  E. 
571,  41  L.  R.  A.  211,  68  Am.  St  Rep.  140; 
Robinson  v.  Georgia  R.  Co.,  117  Ga.  168, 
43  S.  E.  452,  60  U  R.  A.  555,  97  Am.  St 
Rep.  156.  The  act  is  partly  punitory  and 
partly  compensatory.  As  was  said  by  Mr. 
Justice  Lumpkin,  in  Georgia  R.  &  B.  Co.  v. 
Spinks,  111  Ga.  571,  36  S.  B.  855:  "So  much, 
therefore,  of  the  statute  as  confers  upon  par- 
ents the  right  to  sue  for  the  wrongful  kill- 
ing of  a  child  is  in  large  measure  punitory, 
and  hence  the  reason  for  holding  that  at 
least  this  portion  of  the  homicide  act  should 
be  subjected  to  strict  construction.  It  is 
not  however,  a  purely  penal  act;  for,  if  the 
General  Assembly  had  intended  that  for  ev- 
ery death  resulting  from  crime  or  negligence 
a  right  of  action  should  arise,  it  would  have 
taken  care  to  so  provide,  and  in  no  case 
would  a  plaintiff  be  wanting.  The  act,  there- 
fore, is  to  a  considerable  extent  compensa- 
tory in  its  character."  This  results  from  the 
fact  that  the  measure  of  damages  under  the 
statute  is  the  full  value  of  the  life  of  the 
child,  which  may  be,  and  in  most  cases  is, 
largely  in  excess  of  the  amount  which  would 
probably  be  contributed  to  the  support  of 
the  parent;    but  at  the  same  time  it  is  an 


arbitrary  measure  of  damages,  fixed  by  the 
General  Assembly  as  compensation  for  the 
loss  of  this  contribution  to  the  parent's 
support. 

The  question,  therefore,  arises:  *To  what 
extent  must  the  parent  be  dependent  upon 
the  child  for  support  and  to  what  extent 
must  the  child  contribute  to  the  parent's 
support  before  the  parent  will  have  a  right 
of  action  for  Its  homicide?  In  one  of  the 
earliest  cases  in  which  the  act  of  1887  was 
under  consideration,  the  Supreme  Court  held 
that  the  words  in  the  statute,  "who  contrib- 
utes to  his  or  her  support"  mean  that  the 
contribution  to  the  father  or  mother  by  the 
child  need  not  be  wholly  sufficient  but  need 
only  be  such  as  is  in  part  sufficient,  for  such 
support  and  that  the  word  "dependent** 
means  wholly  or  in  part  dependent  material- 
ly upon  such  child  for  support  Daniels  v. 
Savannah  Ry.  Co.,  86  Ga.  236,  12  S.  E.  365. 
As  an  illustration,  the  court  in  that  case 
said  that  a  mother  might  have  several  chil- 
dren who  contributed  to  her  support,  she  not 
being  dependent  on  one  child  more  than  on 
another,  but  that  if  she  were  dependent  up- 
on any  one  of  them,  "wholly  or  partially,  and 
he  contributed  to  her  support"  she  would  be 
entitled  to  recover  for  his  negligent  homicide. 
Augusta  Ry.  Co.  v.  Glover,  92  Ga.  132,  18  S. 
E.  406.  See,  also,  Atlanta,  etc.,  Ry.  Co.  v. 
Gravitt,  93  Ga.  369,  20  S.  E.  550,  26  U  R>  A. 
553, 44  Am.  St  Rep.  145.  In  Central  of  Ga.  Ry. 
Co.  v.  Henson,  121  Ga.  462,  49  S.  E.  278,  the 
court  said:  "It  is  well  settled  that  it  is  not 
necessary*  under  this  section,  that  the  plain- 
tiff show  that  he  or  she  depended  alone  up- 
on the  deceased  for  his  or  her  entire  sup- 
port but  that  partial  dependence  upon  the 
child's  labor,  accompanied  by  substantial 
contribution  therefrom  to  the  maintenance 
of  the  plaintiff,  is  sufficient"  See,  also,  Sa- 
vannah El.  Co.  v.  Bell,  124  Ga.  663,  53  S.  E. 
109;  Atlantic  Coast  Line  R.  Co.  v.  McDonald, 
135  Ga.  635(7),  70  S.  E.  249.  Considering  the 
previous  decisions  of  the  Supreme  Court, 
this  court  in  Western  Union  Telegraph  Co. 
v.  Harris,  6  Ga.  App.  260,  64  S.  E.  1123,  said: 
"It  is  sufficient  if  the  contribution  made  by 
the- child  in  aid  of  the  parent's  necessities 
be  a  substantial  contribution." 

Having  said  in  one  case  that  the  contribu- 
tion must  be  material,  and  in  another  case 
that  it  must  be  substantial,  it  is  necessary 
to  determine  what  contribution  or  what  sup- 
port by  the  child  would  be  material  or  sub- 
stantial, within  the  meaning  of  the  law. 
No  fixed,  definite  rule  can  be  laid  down, 
which  would  be  applicable  in  all  cases;  but 
each  case  must  depend  upon  its  own  peculiar 
facts.  The  dependence  and  contribution  to 
support  must  not  be  fanciful.  It  must  not 
be  imaginary;  it  must  be  real;  It  must  be 
actual;  it  must  be  to  such  an  extent  as  sub- 
stantially or  materially  to  aid  the  parent 
In  applying  this  rule  to  the  facts  in  particu- 
lar cases,  it  will  be  helpful  to  examine  pre- 
vious decisions  of  the  Supreme  Court   in 


Ga.) 


FULLER  v.  INMAN 


291 


order  to  ascertain  under  what  facts  and  cir- 
cumstances parents  nave  been  permitted  to 
recover  for  the  negligent  homicide  of  a  mi- 
nor child.  For  instance,  in  Augusta  Ry  Co. 
v.  Glover,  supra,  the  court  held  that,  where 
a  father  and  mother  and  minor  children  re- 
side together  and  are  mutually  dependent 
upon  the  labor  of  the  family  for  support, 
the  minor  whose  labor,  or  the  proceeds  of  it, 
comes  into  the  common  stock,  is  to  be  con- 
sidered as  contributing  substantially  to  the 
support  of  the  mother.  The  suggestion  made 
in  the  argument  in  the  present  case,  that, 
unless  the  child  contributes  more  than  he 
consumes,  he  cannot  be  said  to  be,  in  a  le- 
gal sense,  contributing  to  his  parent's  sup- 
port, is  answered  by  Mr.  Chief  Justice  Bleck- 
ley in  the  Glover  Case,  as  follows:  "Mem- 
bers of  the  same  household,  who  live  by 
their  common  labor  and  its  proceeds,  have  a 
mutual  dependence  one  upon  another.  Cer- 
tainly so,  unless  it  be  affirmatively  shown 
that  a  particular  member  consumes  as  much 
or  more,  of  the  common  stock  than  he  con- 
tributes to  it  Even  that  would  not  be  a 
conclusive  test,  for  the  services  of  a  child  to 
a  mother  or  of  a  mother  to  a  child 'may 
well  be  reckoned  as  contributing  substantial- 
ly to  the  support  of  the  recipient  far  beyond 
any  money  value  which  the  services  may 
have,  and  the  chief  element  of  dependence 
may  be  in  respect  to  personal  services  of  this 
nature."  The  learned  Chief  Justice  further 
suggested  that,  'In  the  case  of  laboring  peo- 
ple, some  regard  must  be  had  to  the  proba- 
bility of  future  dependence  of  an  older  mem- 
ber of  the  family  upon  younger  ones";  that 
in  the  natural  order  of  human  events  old  age 
would  overtake  the  parent;  that  the  child 
was  one  of  the  props  and  stays  which  na- 
ture had  provided;  and  that,  when  this  prop 
was  removed,  the  law  demanded  at  the 
hands  of  the  wrongdoer,  for  the  benefit  of 
the  parent,  the  full  value  of  his  life.  In  At- 
lanta, etc.,  Ry.  Co.  v.  Gravitt,  93  Ga.  369, 
20  S.  E.  550,  26  L.  R*  A.  553,  44  Am.  St 
Rep.  145,  it  was  held  that  a  boy  who  work- 
ed with  his  father  on  the  farm,  and  render- 
ed services  to  his  mother  about  the  house 
In  the  performance  of  her  household  duties, 
contributed  substantially  to  the  support  of 
his  mother,  and  she  was,  in  a  legal  sense, 
dependent  upon  him.  In  Central  of  Georgia 
Ry.  Co.  v.  Henson,  121  Ga.  462,  49  S.  E.  278, 
it  appeared  that  the  child  actually  earned 
some  money  which  contributed  to  a  mate- 
rial extent  to  the  support  of  the  parent  Of 
course,  if  the  parent  actually  has  an  income 
of  his  own  sufficient  to  maintain  him,  from 
whatever  source  derived,  he  cannot  be  said 
to  be  dependent  either  wholly  or  in  part  up- 
on the  labors  of  his  child.  Savannah  El.  Co. 
v.  Bell,  124  Ga.  663,  53  S.  E.  109;  Atlantic 
Coast  Line  R.  Co.  v.  McDonald,  135  Ga.  636, 
70  S.  E..  249. 

It  is  utterly  immaterial  that  the  child  does 
not  earn  sufficient  money  to  support  himself. 


If  the  mother  gets  the  benefit  of  what  he 
does  earn,  or  of  his  labor,  and  she  is  depend- 
ent upon  such  labor  or  earnings  for  support, 
she  has  a  right  to  recover  for  his  negligent 
homicide.  This  was  directly  held  in  the  case 
last  cited.  The  statute  contemplates  pres- 
ent support  It  does  not  deal  with  the  past 
or  the  future.  The  child  must  have  been 
actually  contributing  to  the  support  of  the 
parent  at  the  time  of  its  homicide,  and  the 
parent  must  have  been  dependent  either 
wholly  or  in  part,  upon  the  child  at  that  time, 
in  order  to  authorize  a  recovery.  Smith  v. 
Hatcher,  102  Ga.  158,  29  S.  E.  162.  In  Geor- 
gia R.  &  B.  Co.  v.  Spinks,  111  Ga.  571,  36  S. 
E.  855,  the  rule  is  stated  thus:  "Where  a 
family  of  working  people,  including  parents 
and  a  minor  child,  were  mutually  dependent 
upon  the  labor  of  one  another  for  a  living, 
and  the  child  rendered  valuable  services,  of 
which  the  mother  got  the  benefit  she  was  de- 
pendent upon  him  if  he  thus  contributed  to 
her  support."  The  statute  contemplates  in- 
dividual dependence,  and  hence  it  was  held 
in  the  case  last  cited,  that  a  father  could  not 
recover  for  the  homicide  of  his  minor  son, 
where  the  earnings  of  the  parent  were  suffi- 
cient to  support  himself,  although  he  was 
compelled  to  expend  a  large  portion  of  these 
earnings  in  the  support  of  other  members  of 
his  family,  and  the  deceased  child  contrib- 
uted to  the  support  of  the  family.  The  dif- 
ference between  mother  and  father  is  that 
in  most  cases  the  father  is  self-sustaining, 
whereas  the  mother  attends  to  the  household 
duties,  and  performs  those  acts  usually  in- 
cumbent on  a  mother,  and  does  not  contrib- 
ute any  money  toward  the  family's  support. 
The  statute  recognizes  the  superior  claims  of 
the  mother,  because  the  father  can  sue  only 
in  the  event  there  is  no  mother.  The  statute, 
therefore,  is  a  recognition  of  the  fact  that 
the  mother  is  the  parent  who  is  usually  de- 
pendent upon  other  members  of  the  family 
for  support 

Generally  speaking,  it  is  true  that  a  minor 
child  who  has  not  been  emancipated  by  his 
father  has  no  legal  title  to  his  earnings,  that 
the  fruits  of  his  labor  belong  to  his  father, 
and  that  in  a  strict  technical  sense,  when 
such  a  child  expends  his  earnings,  with  the 
consent  of  his  father,  for  the  benefit  of  some  - 
one  else,  this  is  a  contribution  from  the  fa- 
ther. But  clearly  the  statute  under  consid- 
eration in  the  present  case  is  not  dealing 
with  contribution  in  this  legal  sense.  The 
child  need  not  contribute  any  money  to  the 
support  of  its  mother,  in  order  to  authorize 
a  recovery  by  her.  If  he  performs  substan- 
tial services  of  which  she  receives  the  benefit 
In  and  about  the  household,  this  is  a  con- 
tribution to  her  support,  and  she  is  depend- 
ent upon  that  child,  within  the  meaning  of  the 
law,  without  reference  to  whether  he  con- 
tributes one  penny  to  her  support  The  stat- 
ute deals  with  fact,  not  theory.  It  is  the 
fact  of  contribution  and  the  fact  of  depend- 
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ency  which  create  the  right  of  action.  It  is 
utterly  immaterial  that  the  father  may  be 
legally  entitled  to  the  minor  child's  earnings 
and  may  be  legally  entitled  to  the  fruits  of 
his  labor.  If  a  dependent  mother  actually 
gets  the  benefit  of  the  child's  earnings,  or  of 
the  child's  labor,  either  with  or  without  his 
father's  consent,  she  is  dependent  upon  that 
child  in  a  legal  sense,  and  the  child  mate- 
rially contributes  to  her  support*  within  the 
meaning  of  the  statute.  As  was  so  well  ex- 
pressed by  Mr.  Justice  Cobb  in  the  case  of 
Savannah  El.  Co.  v.  Bell,  124  Ga.  665,  53  S. 
E.  Ill,  "It  is  not  necessary,  under  the  stat- 
ute, that  the  child  contributing  to  the  sup- 
port of  the  parent  should  be  under  any  legal 
obligation  to  make  the  contribution.  It  is 
the  fact  of  contribution,  and  not  the  legal 
obligation  to  make  it,  that  the  statute  makes 
the  ingredient  of  the  cause  of  action.  Daly 
y.  New  Jersey  Co.,  155  Mass.  5  [29  N.  E. 
507]." 

The  logical  result  of  the  argument  of  coun- 
sel for  the  defendant  in  error  is  that  in  no 
case  where  the  father  is  in  life,  Hying  with 
the  family  and  performing  the  duties  of  the 
head  of  the  household,  can  the  mother  be 
said,  under  any  circumstances,  to  be  depend- 
ent upon  the  services  of  her  minor  child,  nor 
can  he  be  said  to  contribute  to  her  support 
To  give  the  statute  this  construction  would 
defeat  its  primary  object  and  withdraw  this 
protection  from  the  very  parent  whose  wel- 
fare the  General  Assembly  was  most  solicit- 
ous to  conserve.  We  are  very  clear,  both 
upon  precedent  and  principle,  that  no  such 
construction  of  the  statute  is  admissible,  and 
we  hold  that  when,  in  a  case  of  this  char- 
acter, the  mother  brings  suit,  she  is  entitled 
to  maintain  her  action,  if  she  can  show  that 
the  child  was  at  the  time  of  his  death  ma- 
terially or  substantially  contributing  to  her 
support,  .and  she  was  wholly  or  partially  de- 
pendent upon  such  contribution,  without  ref- 
erence to  the  fact  that  the  father  may  be 
alive,  in  good  health,  and  exercising  his 
parental  rights  over  the  child  up  to  the  time 
of  its  death.  The  right  of  the  parent  to  re- 
cover for  the  homicide  of  a  child  upon  whom 
he  or  she  is  dependent  is  wholly  Independent 
of  the  claim  of  the  father  for  the  loss  of  the 
child's  services.  Both  causes  of  action  may 
exist  at  the  same  time.  Augusta  Ry.  Co.  v. 
Glover,  92  Ga.  132(4),  18  S.  E.  406. 

The  question  whether,  in  a  given  case,  the 
child  contributes  substantially  or  materially 
to  his  parent's  support,  and  the  parent  is 
dependent  on  that  child,  within  the  meaning 
of  the  statute  under  consideration,  is  a  ques- 
tion of  fact  to  be  determined  by  the  Jury. 
In  view  of  the  fact  that  pecuniary  contribu- 
tion is  not  essential,  it  cannot  be  said,  as  a 
matter  of  law,  that  the  facts  alleged  in  the 
plaintiff's  petition  in  the  present  case  were 
not  sufficient  to  entitle  her  to  go  to  the  jury 
upon  this  question. 

[2]  2.  The  next  question  is  whether  or  not 


the  judgment  dismissing  the  petition  can  be 
sustained  upon  the  theory  that,  as  a  matter 
of  law,  a  child  between  six  and  seven  years 
of  age  cannot  be  said  to  contribute  to  its 
parent's  support,  and  the  parent  cannot  be 
said  to  be  dependent  wholly  or  partially  upon 
such  child,  within  the  meaning  of  the  statute 
upon  which  the  suit  is  based.  As  petition* 
are  construed  most  strongly  against  the  plead- 
er, the  allegation  that  the  deceased  was  be- 
tween six  and  seven  years  of  age  will  be  held 
to  mean  that  the  deceased  was  slightly  more 
than  six  years  of  age.  There  are  exceptional 
cases  in  which  courts  might  hold,  as  a  mat- 
ter of  law,  that  a  child  has  no  earning  capac- 
ity and  cannot  contribute  substantially  to  the 
support  of  anybody.  Courts  cannot  shut 
their  eyes  to  matters  of  common  knowledge* 
such  as  the  fact  that  an  infant  in  arms  can* 
not  materially  contribute  to  another's  sup- 
port  On  the  other  hand,  courts  judicially 
know  that  children  of  certain  ages,  in  good 
health,  of  average  capacity,  are  capable  of 
contributing  to  the  support  of  their  parents. 
Between  these  two  extremes  the  line  must 
be  drawn  somewhere,  and  there  is  a  point 
where  the  courts  will  not  undertake  to  deter- 
mine the  question  as  a  matter  of  law,  but 
will  leave  it  to  be  solved  by  the  jury  as  an 
issue  of  fact.  Many  cases  have  been  consid- 
ered by  the  Supreme  Court,  where  suits  have 
been  brought  under  this  statute  for  the  negli- 
gent homicide  of  a  minor  child,  and  where 
actions  have  been  brought  by  a  father  under 
the  common  law,  to  recover  for  loss  of  earn- 
ings of  his  minor  child.  In  Sugarman  v.  At- 
lanta Ry.  Co.,  94  Ga.  604,  21  S.  E.  581,  a  fa- 
ther sought  to  recover  for  loss  of  services  of 
a  girl  not  quite  5  years  old  at  the  time  she 
was  killed.  The  court  sustained  a  general 
demurrer  to  the  petition,  and  the  Supreme 
Court  reversed  this  judgment,  holding  that 
a  cause  of  action  was  set  forth  in  the  peti- 
tion.' While  it  does  not  appear  that  the  point 
as  to  the  age  of  the  child  was  expressly 
made,  the  judgment  holding  that  a  cause  of 
action  was  set  forth  could  mean  nothing  less 
than  that  in  the  opinion  of  the  Supreme 
Court  it  was  a  question  for  the  jury  to  say 
whether  or  not  the  plaintiff's  child  was  old 
enough  to  render  valuable  services.  In  At- 
lanta, etc,  Ry.  Co.  v.  Gravitt,  supra,  the  suit 
was  by  the  father,  and  the  boy  killed  was 
11  years  old.  In  Southern  Ry.  Co.  v.  Covenia, 
100  Ga.  46,  29  S.  E.  219,  40  h.  R.  A.  253,  62 
Am.  St  Rep.  312,  it  was  held  that  the  court 
would  take  judicial  cognizance  of  the  fact 
that  an  infant  only  1  year  8  months  and  10 
days  old  was  incapable  of  rendering  valu- 
able services.  In  Atlanta  Ry.  Co.  v.  Arnold, 
100  Ga.  566,  28  S.  E.  224,  the  court,  by  four 
justices,  one  dissenting  and  one  being  dis- 
qualified, applied  the  rule  laid  down  in  the 
Covenia  Case  to  a  child  between  2%  and  3 
years  old. 

In  Crawford  v.  Sou.  Ry.  Co.,  106  Ga.  870, 
33  S.  B.  826,  a  father  brought  suit  to  recover 
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for  the  homicide  of  a  minor,  daughter  4% 
years  of  age.  The  court  held  that  it  was  a 
question  for  the  jury  to  determine  whether 
the  child  was  capable  of  rendering  services 
of  a  pecuniary  value.  The  following  lan- 
guage of  Mr.  Justice  Fish  states  the  rule  of 
the  Supreme  Court  upon  the  question  now 
under  consideration:  "It  is  easy  enough  for 
a  court  to  decide,  as  a  matter  of  law,  that 
any  child  of  a  given  age  is  incapable  of  ren- 
dering valuable  services,  notwithstanding  the 
allegations  of  a  petition  may  be  to  the  con- 
trary, where  the  age  in  question  is  such  that, 
according  to  all  human  observation  and  ex- 
perience, it  would  be  utterly  preposterous  to 
believe  that  a  child  who  had  not  passed  be- 
yond that  age  could  render  such  services. 
For  instance,  no  sensible  man  believes  that 
any  child  a  year  old  can  perform  service  of 
value  to  its  parents.  But  by  gradually  in- 
creasing the  age  we  must,  sooner  or  later, 
arrive  at  an  age  which  is  debatable  ground, 
where  reasonable  minds  will  differ  in  opinion 
•upon  the  question  whether  any  child  of  that 
particular  age  can  render  service  of  pecunia- 
ry worth.  Just  when  that  debatable  ground 
will  be  reached,  it  is,  in  the  very  nature  of 
things,  impossible  to  determine.  When  the 
line  is  reached  where  it  seems  possible  that 
reasonable  minds  may  begin  to  differ  upon 
this  question,  the  only  course  for  a  court  to 
pursue  is  to  leave  the  determination  of  the 
question  to  a  jury."  In  Central  of  Ga.  Ry. 
Co.  v.  Motz,  130  Ga.  414,  01  S.  E.  1,  the  child 
was  0  years  of  age.  In  Atlantic  Coast  Line 
R.  Co.  v.  McDonald,  135  Ga.  635,  70  S.  E. 
249,  it  was  held  that  a  mother  might  recover 
for  the  tortious  homicide  of  her  9  year  old 
son.  In  Stamps  v.  Newton  County,  8  Ga. 
App.  229,  68  S.  E.  947,  the  action  was  by  a 
mother  and  the  child  was  5  years  old.  A 
verdict  in  favor  of  the  defendant  was  sus- 
tained, and  no  point  was  made  as  to  the  age 
of  the  child;  but  in  that  case  counsel  for 
both  sides,  and  this  court,  seemed  to  have 
accepted  the  theory  that  it  would  have  been 
a  question  for  the  jury  to  say  whether  or 
sot  a  child  of  such  an  age  was  capable  of 
contributing  substantially  to  its  mother's  sup- 
port. 

Upon  the  authority  of  these  decisions,  it 
cannot  be  said,  as  a  matter  of  law,  that  the 
plaintiff's  son  was  incapable  of  rendering 
services  which  would  materially  or  substan- 
tially contribute  to  his  mother's  support.  It 
is  said,  however,  that  because  it  has  been 
held  that  a  father  may  recover  upon  his 
common-law  right  for  loss  of  services  of  a 
child  of  tender  years,  it  does  not  follow  that 
a  parent  may  recover,  under  the  statute  now 
under  consideration,  for  the  tortious  homi- 
cide of  a  child  of  the  same  age.  In  other 
words,  it  is  argued  that  there  is  a  distinction 
between  earning  capacity  and  the  ability  to 
contribute  substantially  or  materially  to  the 
parent's  support.  We  do  not  think  there  is 
any  rational  distinction  between  the  two  cas- 
es.   In  the  suit  by  the  father  upon  his  com- 


mon-law right  of  action,  the  test  is  the  earn- 
ing capacity  of  the  child.  In  such  a  case  It 
is  immaterial  whether  the  child  is  actually 
earning  anything  or  not  For  instance,  the 
father  may  recover  for  the  loss  of  services 
of  a  child  wrongfully  killed  while  he  Is  at- 
tending school  and  wholly  a  charge  upon  the 
parent  In  a  case  like  the  present,  however, 
it  must  appear  that  the  child  is  actually  con- 
tributing to  the  parent's  support,  and  that 
the  parent  is  actually  dependent,  either  whol- 
ly or  partially,  upon  the  child's  labor.  It 
would  make  no  difference  how  great  the  earn- 
ing capacity  of  the  child  might  be ;  if  he  was 
not  actually  contributing  to  his  parent's  sup- 
port, the  action  would  fail.  A  boy  of  18,  at- 
tending college  and  capable  of  earning  a  con- 
siderable amount  of  money,  but  not  actually 
earning  a  penny,  might  be  wrongfully  killed, 
and  in  such  a  case  neither  the  father  nor  the 
mother  would  have  a  right  of  action  for  his 
tortious  homicide  under  this  statute.  But 
the  father  would  have  a  right  to  recover  for 
loss  of  services  up  to  the  time  the  child  be- 
came 21  years  of  age,-  without  reference  to 
whether  he  was  actually  earning  a  single 
penny.  This  marks  the  distinction  between 
the  two  cases,  and  the  only  distinction.  A 
child  who  has  earning  capacity  is  capable  of 
contributing  materially  to  the  support  of  his 
parent,  within  the  meaning  of  the  statute 
with  which  we  are  now  dealing,  and  if  such 
a  child  actually  puts  his  earning  capacity 
into  operation,  either  in  the  form  of  labor  for 
his  parent,  or  by  contributing  to  the  parent 
the  proceeds  of  labor  which  he  performs  for 
some  one  else,  he  is  contributing  substan- 
tially to  the  parent's  support  Under  the  al- 
legations of  the  petition  in  the  present  case, 
it  was  a  question  for  the  jury  whether  or 
not,  at  the  time  the  plaintiff's  son  was  killed, 
he  was  actually  contributing  to  his  mother's 
support  and  she  was  wholly  or  partially  de- 
pendent upon  him  for  support  The  learned 
trial  judge  should  not  have  decided  this  ques- 
tion upon  demurrer,  as  a  matter  of  law,  ad- 
versely to  the  plaintiff,  but  it  should  be  sub- 
mitted to  the  jury  as  an  issue  of  fact. 

[3]  3.  The  special  demurrer  is  rapidly 
outliving  its  usefulness.  The  law  looks  at 
substance  rather  than  form.  The  legiti- 
mate function  of  a  special  demurrer  Is  to 
compel  the  pleader  to  disclose  whether  he 
really  has  a  cause  of  action  or  defense. 
The  requirement  that  a  plaintiff  shall  "plain- 
ly, fully,  and  distinctly"  set  forth  his  ground 
of  complaint  does  not  mean  that  he  shall 
disclose  the  evidence  upon  which  he  relies,  or 
indulge  in  needless  particularity,  but  means 
only  that  his  demand  shall  be  set  forth  in 
terms  sufficiently  full  and  distinct  to  enable 
the  court  to  determine  whether  a  cause  of 
action  exists  and  his  adversary  to  under- 
stand the  exact  nature  of  the  claim  made 
against  him.  It  is  a  useless  consumption  of 
time  to  try  a  case  where  the  plaintiff  really 
has  no  lawful  complaint;  and  so  he  must 
disclose  his  charge  with  sufficient  particular- 
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tty  to  set  this  question  at  rest.  For  instance, 
if  the  suit  is  by  a  parent  to  recover  for  the 
homicide  of  a  minor  child,  a  general  aver- 
ment that  the  child  was  a  minor  would  not 
be  sufficient,  because,  If  the  child  was  one  or 
two  years  old,  the  court  would  hold  that  the 
plaintiff  had  no  cause  of  action.  But  an  al- 
legation that  the  child  was  between  six  and 
seven  is  sufficient,  because  it  is  immaterial, 
for  purposes  of  pleading,  whether  the  child 
was  six  or  seven.  And  likewise  as  to  an  al- 
legation that  the  child  was  at  a  point  "close" 
to  a  certain  crossing,  since  this  was  mere 
matter  of  description;  it  being  immateri- 
al to  the  cause  of  action  whether  the  child 
was  near  or  upon  the  crossing. 

[41  A  genera]  allegation  of  negligence  is  a 
mere  conclusion.  The  conclusion  may  be 
wrong,  and,  therefore,  the  particular  facts 
relied  upon  to  support  the  conclusion  should 
be  pleaded.  It  is  permissible,  however,  to 
set  forth  the  facts,  and  then  conclude  that 
these  facts  amount  to  negligence.  Demurrer 
will  then  raise  the  question  whether  the  con- 
clusion is  good  in  law.  As  applied  to  the 
present  case,  the  allegations  were  that  the 
defendant  failed  to  give  warning  of  the 
rapid  approach  of  the  car.  We  construe  the 
averment  in  paragraph  21  to  mean  that  the 
defendant  was  negligent  in  this  respect  So 
construing  it,  it  was  not  subject  to  demurrer. 

[6]  4.  The  averment  in  paragraph  30  that 
the  deceased  would  have  been  a  useful  man 
to  the  petitioner  and  the  community  was  ir- 
relevant. The  question  is:  Was  the  deceas- 
ed at  the  time  of  his  death  substantially  con- 
tributing to  his  mother's  support,  and  was 
she  wholly  or  partially  dependent  upon  him? 
He  may  have  become  a  useful  man,  both  to 
his  mother  and  the  community,  and  still  she 
might  not  have  been  dependent  upon  him. 
.  [6]  5.  The  averments  in  paragraph  29  are 
proper  subject-matter  of  proof.  If  the  moth- 
er was  dependent  upon  the  child's  labors  for 
assistance  such  as  that  here  described,  the 
jury  should  be  allowed  to  consider  this  fact, 
along  with  the  other  evidence  in  the  case. 
The  averment  that  the  deceased  contributed 
to  the  petitioner's  support,  and  that  she  was 
dependent  on  him,  was  intended  to  be  sup- 
ported by  the  other  allegations  in  paragraph 
29,  and,  so  treated,  it  is  sufficient 

[7]  6.  We  have  carefully  read  the  special 
grounds  of  demurrer,  to  the  overruling  of 
which  exception  is  taken  in  the  cross-bill, 
and  none  of  them  seem  to  us  to  be  meritori- 
ous. It  Is  not  necessary  to  allege  on  which 
side  of  the  road  the  wagon  was  standing. 
This  was  mere  matter  of  inducement,  and 
was  averred  simply  to  show  why  the  deceas- 
ed did  not  see  the  automobile  approaching, 
the  reason  being  that  he  was  behind  the 
wagon. 

[6]  The  allegations  in  paragraph  15  and 
16,  that  the  driver  of  the  car  failed  to  give 
any  warning,  by  bell,  horn,  or  other  signal, 
was  sufficient.  The  act  of  1910  in  relation 
to  the  operation  of  automobiles  requires  that 


the  person  operating  the  machine  "shall  give 
reasonable  warning  of  its  approach  by  the 
use  of  a  bell,  horn,  gong,  or  other  signal,  and 
use  every  reasonable  precaution  to  insure  the 
safety"  of  pedestrians  and  animals  on  the 
roadway.  Acts  1910,  p.  92.  It  was  sufficient 
to  allege  that  the  defendant  had  violated 
this  requirement  of  the  act  The  allegation 
was  a  statement  of  fact,  and  not  a  conclu- 
sion. 

[9]  The  act  further  provides  that  an  auto- 
mobile shall  not  be  operated  upon  any  of  the 
highways  "of  this  state  •  •  •  at  a  rate 
of  speed  greater  than  is  reasonable  and  prop- 
er, having  regard  to  the  traffic  and  use  of 
such  highway,  or  so  as  to  endanger  the  life 
and  limb  of  any  person  or  the  safety  of  any 
property,  and  upon  approaching  a  bridge, 
dam,  high  embankment,  sharp  curve,  descent 
or  crossing  or  intersecting  highways  and  rail- 
road crossings,  the  person  operating  a  machine 
shall  have  it  under  control  and  operate  it  at 
a  speed  not  greater  than  six  miles  per  hour." 
The  petition  alleged  that  the  motor  car  came 
around  a  curve  without  warning.  It  is  aver- 
red generally  in  paragraph  18  that  it  came 
at  a  great  rate  of  speed,  and  In  paragraph 
19  the  plaintiff  charges  that  the  rate  of 
speed  was  not  reasonable  or  proper,  having 
regard  to  the  traffic  use  of  the  highway,  and 
that  the  same  endangered  life  and  limb  of 
those  on  the  highway,  and  that  the  machine 
approached  the  crossing  referred  to  in  the 
petition  at  a  greater  rate  of  speed  than  six 
miles  an  hour.  Taking  these  allegations  all 
together,  they  were  not  subject  to  demurrer. 
Properly  construed,  the  plaintiff  intended  to 
aver  that  the  machine  was  running  slightly 
in  excess  of  six  miles  an  hour,  because  the 
allegation  must  be  taken  most  strongly 
against  her,  and  she  concludes  that  this  rate 
of  speed  was  not  reasonable  or  proper.  Un- 
der the  facts  alleged,  it  was  negligence  to 
run  the  machine  at  a  greater  rate  of  speed 
than  six  miles  per  hour  and  without  giving 
the  warning  which  the  law  requires.  The  al- 
legations were  sufficiently  specific  as  against 
demurrer. 

[1 0]  The  averment  that  the  defendant  was 
chargeable  with  the  conduct  of  her  chauffeur 
was  surplusage  and  harmless.  Under  the 
facts  alleged,  the  law  would  charge  the  de- 
fendant with  the  consequences  of  the  negli- 
gent act  of  her  agent — the  driver.  The  same 
observation  applies  to  the  allegation  in  para- 
graph 24  to  the  effect  that  the  negligence  of 
the  chauffeur  was  the  negligence  of  the  de- 
fendant 

[111  The  averment  that  the  deceased  and 
petitioner  were  free  from  fault,  and  could 
not  have  avoided  the  result  of  the  defend- 
ant's negligence  by  the  use  of  ordinary  care, 
is  not  a  conclusion  of  the  pleader,  but  an  al- 
legation of  a  substantive  fact 

[121  The  allegation  in  paragraph  30  that 
the  deceased's  earning  capacity  would  be  in- 
creased as  he  grew  older  is  a  statement  of 
fact*  and  is  sufficiently  definite  in  pleading. 
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It  is  subject,  however,  to  the  objection  that 
the  plaintiff  failed  to  allege  anywhere  in  the 
petition  that  the  deceased  had  earning  ca- 
pacity. While  there  is  no  direct  allegation 
to  this  effect  in  the  petition,  there  are  aver- 
ments from  which  the  conclusion  is  properly 
reached  that  the  deceased  did  have  earning 
capacity  and  did  contribute  to  his  mother's 
support 

Our  conclusion  is  that  the  court  erred  in 
sustaining  the  general  demurrer,  but  commit- 
ted no  substantial  error  in  his  rulings  upon 
the  special  demurrers.  The  result  is  that  the 
Judgment  on  the  main  bill  of  exceptions  will 
be  reversed,  and  on  the  cross-bill  affirmed. 

Judgment  on  main  bill  reversed;  on  cross- 
bill, affirmed. 

(10  Ga.  App.  826) 

LITTLE  T.  STATE,     (No.  3,981.) 

(Court  of  Appeals  of  Georgia.     March  19, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  594*)— Adjournment  or 
Trial. 

There  was  no  abuse  of  sound  legal  discre- 
tion in  refusing  to  stop  the  trial  of  the  case 
and  allow  the  attorney  for  the  accused  to  pro- 
cure the  attendance  of  witnesses  to  meet  the 
facts  disclosed  by  the  witnesses  for  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1321,  1322,  1332;  Dec. 
Dig.  §  594.*] 

2.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict. 

Error  from  Superior  Court,  Putnam  Coun- 
ty;   Jas.  B.  Park,  Judge. 

Berry  Little  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

W.  T.  Davidson,  for  plaintiff  in  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  and  S.  T.  Wing- 
field,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(10  Ga.  App.  777) 

ECTOR  ▼.  STATE.     (No.  3,794.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Witnesses   (§  52*)— Competency— Husband 
and  Wife. 

A  husband  is  not  a  competent  witness 
against  his  wife  upon  her  trial  for  crime.  In 
no  criminal  case  in  Georgia,  in  which  the  ac- 
cused is  a  wife,  is  the  testimony  of  the  de- 
fendant's husband  admissible  against  her;  and 
this  is  true,  whether  the  testimony  sought  to 
be  elicited  from  the  husband  be  direct  or  cir- 
cumstantial in  its  nature. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  ft  121-126,  136,  165;  Dec  Dig.  | 
52.*] 

Error  from  City  Court  of  Griffin;  J.  J. 
Flynt,  Judge. 

Lizzie  Ector  was  convicted  of  stabbing  her 
husband,  and  brings  error.    Reversed. 


Thos.  W.  Thurman,  for  plaintiff  in  error. 
Wm.  H.  Beck,  Sol.,  for  the  State. 

RUSSELL,  J.  The  only  question  in  this 
case  is  whether  the  husband  is  a  competent 
witness  upon  the  trial  of  his  wife  for  the 
commission  of  a  crime.  The  trial  judge  per- 
mitted the  husband  to  testify  against  his 
wife,  and  in  fact  he  was  the  only  witness 
who  gave  any  direct  testimony.  The  wife 
was  charged  with  stabbing  the  husband,  and 
the  husband  swore  out  the  warrant  upon 
which  the  accusation  was  based,  and  also 
testified  to  the  fact  that  his  wife  was  the 
party  who  cut  him. 

Under  the  provisions  of  Penal  Code  1910,  8 
1037,  par.  4,  the  question  is  not  a  debatable 
one.  A  husband  is  not  a  competent  witness 
against  his  wife  upon  her  trial  for  crime. 
In  no  criminal  case  in  Georgia,  in  which  the 
accused  Is  a  wife,  can  the  defendant's  hus- 
band testify  against  her,  it  matters  not 
whether  the  testimony  sought  to  be  elicited 
from  him  be  direct  or  circumstantial.  The 
wife  can,  if  she  chooses,  testify  against  her 
husband  in  any  case  where  the  charge  in- 
volves a  crime  against  her  person;  but  the 
reverse  of  the  proposition  .is  not  true.  Under 
the  provisions  of  the  Code  section  to  which 
we  have  referred  above,  the  husband  is  nei- 
ther competent  nor  compellable  to  give  evi- 
dence against  his  wife  in  any  criminal  pro- 
ceeding, though  the  wife  is  competent,  but 
not  compellable,  to  testify  against  her  hus- 
band upon  his  trial  for  "any  criminal  offense 
committed,  or  attempted  to  have  been  com- 
mitted, upon  her  person,"  as  well  as  "a  com- 
petent witness  to  testify  for  or  against  her 
husband  in  cases  of  abandonment  of  his 
child."  As  to  husband  and  wife,  with  regard 
to  the  capacity  of  each  as  a  witness  with 
reference  to  the  marriage  relation,  the  case 
stands  thus.  The  wife  cannot  testify  for  her 
husband  upon  his  trial  for  any  criminal 
charge  except  that  of  abandonment  .She 
cannot  testify  against  him  unless  the  offense 
was  committed  or  sought  to  be  committed 
upon  her  own  person;  and  in  those  cases 
where  she  Is  competent  as  a  witness  she  is 
not  to  be  compelled  to  testify  if  she  prefers 
to  remain  silent.  But  the  law  shuts  the 
husband's  mouth,  whether  he  wishes  to  speak 
or  not,  in  every  case  where  his  wife  is 
charged  with  crime;  and  it  makes  no  ex- 
ception, even  if  the  crime  Is  charged  to  have 
been  committed  upon  his  person. 

There  was  a  time  when  the  rule  in  Georgia 
was  different.  Under  Code  1861,  §  3782, 
which  was  adopted  by  an  act  of  the  General 
Assembly  approved  June  19,  1860,  it  was  de- 
clared: "Husband  and  wife,  lawfully  mar- 
ried, cannot  be  witnesses  for  or  against  each 
other,  nor  can  the  wife  be  a  witness  for  a 
third  person,  where  her  testimony  may  in- 
directly affect  her  husband.  The  objection 
exists  after  the  dissolution  of  the  marriage, 
by  death  or  otherwise,  as  to  all  knowledge 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Hep'r  Indexes 


296 


74  SOUTHEASTERN  REPORTER 


(Ga. 


acquired  by  either  party  by  reason  of  the 
marriage  relation.  An  exception  to  this  gen- 
eral rule  exists  in  all  criminal  or  quasi  crim- 
inal proceedings  against  either  party  for  of- 
fenses upon  the  person  of  the  other."  It 
will  be  seen  that  under  this  provision  of  the 
Code,  while  both  husband  and  wife  were  gen- 
erally incompetent  where  the  rights  of  either 
party  in  a  criminal  case  were  concerned,  and 
the  wife  was  wholly  disqualified  as  a  wit- 
ness in  a  civil  case,  if  the  rights  of  her  hus- 
band were  even  indirectly  affected,  still,  by 
express  exception,  where  the  offense  was  one 
charged  to  have  been  committed  by  either 
of  the  married  pair  upon  the  person  of  the 
other,  this  opposite  party  could  testify.  It 
Is  evident  that  this  exception,  which  gave  the 
husband  the  right  to  testify  against  his  wife, 
was  purposely  stricken,  and  that  the  with- 
drawal from  the  Codes  of  1867,  1873,  1882, 
and  1895,  as  well  as  from  the  present  Code 
of  1910,  of  that  provision  ot  the  Code  of 
1861  which  permitted  a  husband  to  testify  in 
a  case  where  his  wife  had  assaulted  him, 
was  not  a  matter  of  chance  or  oversight,  but 
was  the  result  of  a  deliberate  design  to 
change  the  previous  law  and  our  public  policy 
upon  the  subject. 

The  history  of  the  evolution  of  our  pres- 
ent law  on  this  subject  is  somewhat  interest- 
ing. That  the  privilege  of  husband  to  testify 
against  his  wife  was  not  unintentionally  ex- 
cluded from  our  law  is  apparent  in  the  pas- 
sage of  the  act  approved  December  15,  1866, 
and  known  as  the  "evidence  act"  of  that 
year.  Acts  1866,  p.  138.  In  the  second  sec- 
tion of  that  act  it  was  declared  that  "noth- 
ing herein  contained  shall,  in  any  criminal 
proceeding,  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compel- 
lable to  give  evidence  for  or  against  her 
husband."  This  statute  of  itself  repealed  the 
Code  section  to  which  we  have  referred,  and 
this  legislation  was  codified  as  the  fourth 
subdivision  of  section  3798  of'  the  Code  of 
1867,  and  in  the  same  form  is  found  as  the 
fourth  subdivision  of  section  3854  of  the 
Code  of  1873,  in  which  it  is  declared  that  "no 
husband  shall  be  competent  or  compellable 
to  give  evidence  for  or  against  his  wife  in 
any  criminal  proceeding,  nor  shall  any  wife, 
in  any  criminal  proceeding,  be  competent  or 
compellable  to  give  evidence  for  or  against 
her  husband."  The  same  identical  language 
appears  in  the  Codes  of  1882  and  1895. 
But  in  1880  the  Legislature  passed  an  act 
(Acts  1880-81,  p.  121)  providing  that  the 
wife  should  be  competent,  but  not  compel- 
lable, to  testify  against  her  husband  upon 
his  trial  for  "any  criminal  offense  committed, 
or  attempted  to  have  been  committed,  upon 
her  person";  and  in  the  Code  of  1882  this 
exception  in  behalf  of  the  wife  was  inserted 
as  the  concluding  portion  of  the  subdivision 
of  section  3854,  which  provides:  "No  hus- 
band shall  be  competent  or  compellable  to 
give  evidence  for  or  against  his  wife  in  any 


criminal  proceeding,  nor  shall  any  wife,  in 
any  criminal  proceeding,  be  competent  or 
compellable  *to  give  evidence  for  or  against 
her  husband.  But  the  wife  shall  be  compe- 
tent, but  not  compellable,  to  testify  against 
her  husband,  upon  his  trial  for  any  criminal 
offense  committed,  or  attempted  to  have  been 
committed,  upon  the  person  of  the  wife."  In 
Penal  Code  1895,  §  1011,  par.  4,  it  is  declared: 
"Husband  and  wife  shall  not  be  competent 
or  compellable  to  give  evidence  in  any  crim- 
inal proceeding  for  or  against  each  other,  ex- 
cept that  the  wife  shall  be  competent,  but 
not  compellable,  to  testify  against  her  hus- 
band, upon  his  trial  for  any  criminal  offense 
committed,  or  attempted  to  have  been  com- 
mitted, upon  her  person.  She  is  also  a  com- 
petent witness,  to  testify  for  or  against  her 
husband  in  cases  of  abandonment  of  his 
child,  as  provided  for  in  section  114  of  this 
Code." 

With  Jthe  exception  of  this  addition  taken 
from  the  act  of  1880,  and  the  provision  al- 
lowing the  wife  to  testify  against  her  husband 
in  cases  of  abandonment,  the  language  of 
section  1037  of  the  Code  of  1910  varies  but 
little  from  the  verbiage  used  in  the  original 
section  (3798)  of  the  Code  of  1867,  without 
the  exception  which  the  Code  of  1867  con- 
tained in  favor  of  the  admissibility  of  the 
husband.  The  statute  which  made  the  wife 
a  competent  witness  in  cases  of  wife-beating 
was  passed  in  1857  (Acts  1857,  p.  126),  and 
was  therefore  prior  to  the  original  exception 
in  behalf  of  the  husband,  of  which  we 
have  spoken.  It  will  thus  be  seen  that,  In 
the  evolution  of  the  rule  of  evidence  which 
we  are  now  considering,  various  statutes 
have  been  passed  extending  the  competency 
of  the  wife  as  a  witness,  but  no  such  privi- 
lege has  been  given  to  the  husband.  If  it  is 
not  to  be  considered  as  evidence  of  our  In- 
nate spirit  of  chivalry  toward  woman,  or 
of  our  greater  confidence  in  her  freedom 
from  influence,  it  is  still  a  manifestation  of 
a  partiality  in  behalf  of  the  wife  which  is 
not  without  reason.  The  Legislature,  no 
doubt,  had  in  mind,  in  restoring  the  provi- 
sion which  made  the  wife  a  competent  wit- 
ness in  all  cases  where  her  husband  was 
hear  assailant,  that  there  were  instances 
where  wives  could  in  no  other  way  be  protect- 
ed from  the  ferocity  of  brutal  husbands,  and 
that  the  abuse  of  the  privilege  would  be  pre- 
vented by  the  fact  that,  though  the  wife  is 
competent,  she  is  not  compellable,  to  testify 
against  her  husband. 

On  the  other  hand,  we  think  it  plain  that, 
in  not  restoring  the  competency  of  the  hus- 
band as  to  offenses  committed  upon  his  per- 
son by  his  wife,  the  Legislature  perhaps  had 
in  mind  the  fact  that  attacks  upon  husbands 
by  wives  were  very  rare,  and  that,  even  if 
they  sometimes  occurred,  the  right  to  testify 
on  the  part  of  the  husband  might  in  some 
cases  be  abused,  and  used  as  a  means  of  get- 
ting rid  of  a  wife  of  whom  the  husband  had 
tired.    As  the  conviction  in  this  case  depends 
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solely  upon  the  testimony  of  the  husband, 
and  the  state's  counsel  frankly  admits  in 
his  brief  that,  if  the  testimony  of  the  hus- 
band is  illegal  and  inadmissible,  the  convic- 
tion cannot  be  supported,  we  conclude  that 
the  judgment  finding  the  defendant  guilty  is 
unauthorized,  and  the  trial  judge  erred  in 
refusing  a  new  trial. 
Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(10  Ga.  App.  792) 

KEENAN  v.    STATE.     (No.  3,940.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabu*  oy  the  Court.) 

1.  Bubglaby  (§  4*)— "Place  or  Business." 

The  words  "place  of  business,"  as  used  in 
the  statute  defining  burglary?  mean  any  house, 
other  than  a  "dwelling,  mansion,  or  storehouse," 
occupied  as  a  place  of  business,  in  which  valu- 
able goods  are  contained.  The  allegations  of 
the  indictment  were  sufficient  to  show  that  the 
"place  of  business"  alleged  to  have  been  broken 
into  and  entered  witb  Intent  to  commit  a  lar- 
ceny was  a  house,  and  that  valuable  goods  were 
contained  therein. 

[Ed.  Note.— For  other  cases,  see  Burglary. 
Cent.  Dig.  |§  14-18;  Dec.  Dig.  {  4* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.   5390-5392.] 

2.  Indictment  and  Information  (§  202*)-* 
Indictment— Defects  Cubed  bt  verdict— 
"Place  tor  Business." 

If  the  words  "place  of  business,"  with  the 
context,    were  insufficient   to   show   that   "the 

Slace  of  business"  was  a  house,  it  was  a  formal 
efect,  to  be  reached  by  special  demurrer,  and 
was  cured  by  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §|  640-650:  Dec. 
Dig.  §  202.*] 

Error  from  Superior  Court,  Chatham 
County;  W.  G.  Charlton,  Judge. 

Fred  Keenan  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

Shelby  Myrick,  for  plaintiff  in  error.  W. 
C  Hartridge,  Sol.  Gen;,  and  Morris  H.  Bern* 
stein,  for  the  State. 

HILL,  C.  J.  The  plaintiff  in  error  was 
convicted  of  burglary,  and  made  a  motion 
in  arrest  of  judgment,  which  was  overruled, 
and  he  excepted. 

The  first  count  of  the  Indictment  (omitting 
formal  parts)  charges  as  follows:  "The  place 
of  business  of  oneW.  G.  Austin,  doing  busi- 
ness as  the  Savannah  Motor  Car  Company, 
where  valuable  goods  and  wares  are  stored, 
did  feloniously  and  burglariously  break  and 
enter,  with  intent  then  and  there  to  commit 
a  larceny  therein."  The  second  count  of 
the  Indictment  charges,  in  the  same  lan- 
guage as  the  first  count,  the  offense  of  bur- 
glary, adding  thereto  the  allegation  that 
"after  so  breaking  and  entering,  twelve  au- 
tomobile tires,  of  the  value  of  $400,  the 
property  of  one  William  G.  Austin,  doing 


business  as  Savannah  Motor  Car  Company, 
and  twelve  inner  tubes,  of  the  value  of  $75, 
the  property  of  one  William  G.  Austin,  doing 
business  as  the  Savannah  Motor  Car  Co.,  be- 
ing found  therein,  did  then  and  there  wrong- 
fully and  fraudulently  and  privately  take 
and  carry  away  with  the  intent  to  steal  the 
same."  The  motion  in  arrest  of  judgment 
is  based  upon  three  grounds:  (1)  That  nei- 
ther of  the  counts  of  the  indictment  alleges 
that  valuable  goods  and  wares  were  stored 
in  the  place  of  business  at  the  date  of  the 
alleged  offense;  (2)  that  neither  of  the 
counts  alleges  the  character  of  the  place  of 
business  in  such  way  as  to  show  that  the 
place  of  business  was  the  subject  of  burgla- 
ry, under  the  statute  of  this  state;  and  (3) 
that  neither  of  the  counts  alleges  that  the 
place  of  business  set  out  in  the  indictment 
was  a  storehouse,  building,  or  house  of  any 
kind,  or  was  such  premises  as  could  be  the 
subject  of  larceny  under  the  laws  of  Georgia, 

[1]  1.  The  first  objection  is  fully  met  by 
the  allegations  of  the  indictment  The  first 
count  charges  that  the  place  of  business 
broken  and  entered  with  intent  to  commit  a 
larceny  was  the  place  of  business  of  a  desig- 
nated person,  "where  valuable  goods  and 
wares  are  stored."  The  second  count  re- 
peats these  allegations,  and  alleges,  further, 
that  after  breaking  and  entering  this  place 
of  business  the  accused  did  take  therefrom 
described  personal  property.  It  is  difficult 
to  understand  how  goods  and  wares  can  be 
taken  from  a  place  of  business  without  hav- 
ing been  stored  or  contained  therein.  The 
allegations  on  this  point  were  clear,  distinct, 
certain,  and  definite,  and  we  fail  to  see  how 
they  could  have  been  made  more  specific. 

[2]  2,3.  The  second  and  third  objections 
to  the  allegations  of  the  indictment  are  bas- 
ed upon  the  ground  that  it  does  not  specific- 
ally appear  that  the  place  of  business  set 
out  in  the  indictment  was  a  storehouse,  or 
building  of  any  kind,  or  that  it  was  such 
premises  as  could  be  the  subject  of  burgla- 
ry under  the  laws  of  Georgia.  Section  146 
of  the  Penal  Code  of  1910  defines  burglary 
as  follows:  "Burglary  is  the  breaking  and 
entering  into  the  dwelling,  mansion,  or  store- 
house, or  other  place  of  business  of  another, 
where  valuable  goods,  wares,  produce,  or 
any  other  article,  of  value  are  contained  or 
stored,  with  Intent  to  commit  a  felony  or 
larceny."  This  statute  enlarges  the  com- 
mon-law definition  of  burglary;  for  burgla- 
ry at  common  law  was  the  breaking  and  en- 
tering a  mansion  or  dwelling  house  with  in- 
tent to  commit  a  felony  or  larceny  therein. 
This  section  of  the  Code  includes,  not  only 
a  dwelling  house  or  mansion,  but  any  store- 
house or  other  place  of  business  where  val- 
uable goods  of  any  character  are  contained 
or  stored.  The  words  "other  place*  of  busi- 
ness," considered  with  the  context,  clearly 
mean  a  house  used  as  a  place  of  business; 
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but  the  place  of  business,  while  it  means  a 
house  used  for  that  purpose,  is  not  intended 
to  be  restricted  to  a  house  used  as  a  store- 
house, or  of  the  nature  of  a  storehouse.  The 
language  includes  any  house,  used  as  a  place 
of  business  by  another  where  valuable  goods 
are  contained,  whether  it  be  a  storehouse 
or  not  The  language  of  the  indictment 
clearly  charges  that  the  place  of  business 
was  a  house  where  valuable  property  was 
stored  or  contained.  The  allegations  are 
that  the  place  of  business  was  broken  into 
and  entered,  and  certain  described  property 
taken  therefrom.  The  indictment  states  the 
offense  in  the  terms  and  language  of  the 
Code,  and  so  plainly  that  the  nature  of  the 
offense  charged  could  have  been  easily  un- 
derstood by  the  jury.  Penal  Code  1910,  § 
954.  Indeed,  no  other  Inference  could  be 
drawn  from  the  allegations,  considered  as  a 
whole,  than  that  the  place  of  business  that 
was  burglarized  was  a  house  where  valuable 
goods  were  contained.  Bethune  v.  State,  48 
Oa.  605.  If,  however,  the  allegation  of  the 
indictment  as  to  the  character  of  the  place 
of  business  was  not  sufficiently  specific,  it 
was  merely  a  formal  defect,  and  subject 
to  special  demurrer,  was  not  good  in  arrest 
of  judgment,  and  was  cured  by  the  verdict 
We  think  that  the  objections  urged  to  the 
indictment  were  without  merit,  either  in 
form  or  substance,  and  that  the  motion  in 
arrest  of  judgment  was  properly  overruled. 
Judgment  affirmed. 

(10  Ga.  App,  816) 

BRUNDRIGB  v.  STATE.     (No.  3,964.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

Vendor  and  Purchases  (|  3*)— Sale  of  Crop 
—Evidence  of  Relationship. 

The  contract  between  the  prosecutor  and 
the  accused  created  the  relationship  of  vendor 
and  vendee,  and  not  that  of  landlord  and  ten- 
ant, and  the  prosecution  for  a  violation  of  sec- 
tion 721  of  the  Penal  Code  of  1910  was  unau- 
thorized. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  3 ;  Dec.  Dig.  §  3.*] 

Error  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

E.  V.  Brundrige  was  convicted  of  violation 
of  Pen.  Code  1910,  §§  720,  721,  and  brings  er- 
ror.   Reversed. 

T.  M.  Hunt,  for  plaintiff  in  error.  R.  L. 
Merritt,  Sol.,  for  the  State. 

HILL,  C.  J.  The  plaintiff  in  error  was 
convicted  of  a  violation  of  sections  720  and 
721  of  the  Penal  Code  of  1910,  making  it  a 
misdemeanor  for  a  tenant  to  sell  or  other- 
wise dispose  of  the  year's  crop  before  the 
payment,  of  the  rent,  or  for  advances  made 
upon  the  crop,  without  the  consent  and  to 
the  injury  of  the  landlord.    His  motion  for 


a  new  trial  was  overruled,  and  lie  brings 

error. 

There  is  one  controlling  question  of  law 
raised  by  the  record:  Was  the  relationship 
between  the  accused  and  the  prosecutor 
that  of  landlord  and  tenant,  or  that  of  ven- 
dor and  vendee?  This  must  be  determined 
by  the  contract  between  the  two.  It  is  as 
follows:  "This  is  to  certify  that  I,  Eddie 
Brundrige,  have  this  day  leased  from  Mrs. 
Eva  H.  Tye,  her  heirs,  executors,  or  assigns, 
all  that  part  of  the  Henry  Culver  tract  of 
land  lying  west  of  Sandy  Run  creek,  being 
and  lying  in  the  101st  district,  G.  M.,  of 
Hancock  county,  Georgia,  containing  315 
acres,  more  or  less,  for  the  term  of  seven 
years,  for  which  consideration  I  have  signed 
and  delivered  to  Mrs.  Eva  H.  Tye  seven  rent 
notes,  all  dated  this  date,  and  to  become 
due  and  to  contain  the  amounts  that  will  ap- 
pear on  the  face  of  each  note  as  described 
here  below,  all  bearing  interest  from  date 
of  maturity  at  the  rate  of  8  per  cent  per 
annum,  and  each  of  them  in  the  principal 
sum  of  $340.20,  all  payable  to  Mrs.  Eva  H. 
Tye  on  October  1,  1911,  October  1,  1912,  Oc- 
tober 1, 1913,  October  1,  1914,  October  1,  1915, 
October  1,  1916,  October  1,  1917.  It  is  agreed 
and  understood  by  the  parties  hereto  that, 
should  there  be  any  default  in  the  prompt 
payment  of  all  principal  and  interest,  as 
above  specified,  then,  at  the  option  of  the 
holder  of  said  notes,  they  shall  become  due 
and  payable  at  the  date  of  such  default,  re- 
gardless of  the  dates  of  maturity,  thereby 
divesting  the  said  Eddie  Brundrige  out  of  all 
rights,  title,  and  equities  that  he  may  have 
in  and  to  the  said  property,  and  vesting  the 
same  in  the  aforesaid  Mrs.  Eva  H.  Tye. 
Should,  however,  I,  Eddie  Brundrige,  well 
and  truly  pay  said  rent  notes,  then  the  said 
Mrs.  Eva  H.  Tye  binds  and  obligates  herself 
to  give  to  Eddie  Brundrige  guaranteed  deeds 
to  the  aforesaid  tract  of  land.  [Signed]  E. 
A.  Brundrige.  [L.  S.]  Signed,  sealed,  and 
delivered  in  the  presence  of  M.  Arnold,  N. 
P.  &  J.  P." 

While  the  instrument  is  not  signed  by  Mrs. 
Eva  H.  Tye,  it  is  manifestly  intended  as 
in  the  nature  of  a  bond  for  title.  The  con- 
sideration for  the  sale  of  the  land  is  the 
sum  represented  by  the  notes,  and,  if  they 
were  promptly  paid  on  maturity,  Mrs.  Tye 
agreed  to  execute  a  deed  to  the  described 
land  to  the  maker.  The  defense  relied  upon 
was  that  Mrs.  Tye  did  not  sign  this  contract, 
as  she  had  agreed  to  do,  and  that  for  this 
reason  the  accused  refused  to  pay  the  note, 
as  Mrs.  Tye,  by  refusing  to  sign  the  obliga- 
tion to  make  him  a  deed  to  the  land,  placed 
him  where  he  could  not  compel  her  to  make 
title.  The  case  of  Wilkins  v.  Fulcher,  9  Ga. 
App.  68,  70  S.  E.  691,  relied  upon  by  the 
prosecution,  Is  distinguished  from  the  instant 
case  on  the  facts.  There  the  bond  for  title 
recited  that  if  the  vendee  failed  to  pay  the 
purchase-money  notes  for  the  land  the  sale 
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was  to  be  rescinded,  and  in  that  contingency 
he  promised  to  pay  a  stipulated  stun  as  rent 
Here  there  is  no  such  promise.  It  is  mani- 
fest that  the  relation  of  vendor  and  vendee, 
and  not  that  of  landlord  and  tenant,  .was 
created  by  the  terms  of  the  instrument,  and 
It  follows  that  the  criminal  prosecution  was 
unauthorised. 
Judgment  reversed. 


(10  Ga.  App.  784) 

MOSS  v.  ANDERSON.     (No.  8,872.) 

(Court  of  Appeals  of  Georgia.    March  19, 

/1912.) 

(Syllabus  by  th*  Court.) 

Judgment  (§  379*)— Vacation— Stjfficienct 
of  Proposed  Defense. 

A  motion  by  a  defendant  to  set  aside  a 
verdict  and  judgment  against  him  was  proper- 
ly overruled,  when  it  appeared  that  the  de- 
fense relied  on  by  the  movant  was  contained  in 
a  proposed  amendment  to  the  answer,  a  copy 
of  which  was  exhibited  with  the  motion,  and 
the  original  answer  did  not  contain  enough  to 
amend  by.  If  in  such  a  case  the  motion  should 
be  granted,  the  amendment  would  not  be  al- 
lowable, and  the  court  would  be  compelled  to 
strike  the  original  answer,  and  again  enter  up 
verdict  and  judgment  in  the  plaintiff's  favor. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  682,  683,  717,  718;  Dec  Dig. 
f  379.*] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Held,  Judge. 

Action  by  S.  A.  Anderson  against  T.  J. 
Moss  and  others,  executors.  Judgment  for 
plaintiff,  and  defendant  T.  J.  Moss  brings 
error.    Affirmed. 

Moore  ft  Branch  and  H.  B.  Moss,  for 
plaintiff  in  error.  John  Awtrey  and  Geo.  F. 
Gober,  for  defendant  in  error. 

POTTLE,  J.  S.  A.  Anderson  brought  suit 
on  a  promissory  note  against  H.  B.  Moss 
and  T.  J.  Moss,  as  executors  of  the  will  of 
A.  X.  Moss.  Verdict  and  judgment  were 
rendered  in  the  plaintiff's  favor.  During 
the  term  T.  J.  Moss  filed  a  motion  to  set 
aside  the  verdict  and  judgment  against  him, 
upon  the  ground  that  a  consent  agreement 
had  been  entered  into  by  the  attorneys  for 
both  parties,  under  the  terms  of  which  the 
case  should  not  have  been  called  for  trial 
at  the  term  at  which  the  verdict  was  ren- 
dered, and  at  which  time  the  attorney  for 
the  executors  was  absent  The  trial  judge 
overruled  the  motion,  and  this  is  the  error 
assigned. 

The  truth  of  the  facts  stated  in  the  mo- 
tion is  vigorously  contested  by  the  adversary 
counsel.  Much  was  said  in  the  argument  In 
reference  to  the  power  of  the  judge  to  en- 
tertain the  motion,  and  as  to  whether  suf- 
ficient facts  were  set  forth  to  authorize  the 


court  to  grant  the  relief  prayed  for;  but  we 
do  not  find  it  necessary  to  discuss  these  ques- 
tions. The. petition  alleged  that  the  note 
sued  on  was  executed  by  A.  Y.  Moss  to  the 
defendant  H.  B.  Moss,  and  indorsed  by  the 
latter  over  to  the  plaintiff.  There  was  a 
demurrer  to  the  petition,  on  the  ground  that, 
the  plaintiff  having  waited  17  years  to 
bring  the  action,  his  claim  should  be  dis- 
allowed as  a  stale  demand.  The  answer  ad- 
mitted that  the  defendant  T.  J.  Moss  was 
executor  as  alleged,  and  averred  that  the 
defendant  was  unable  to  admit  or  deny 
whether  A-  Y.  Moss  had  turned  over  the  note 
sued  on  to  H.  B,  Moss,  or  whether  the  de- 
fendants were  Indebted  to  the  plaintiff,  as 
alleged  in  the  petition.  The  only  other  par- 
agraph in  the  answer  was  as  follows:  "Fur- 
ther answering  plaintiff's  petition,  from  the 
best  information  that  defendant  can  obtain, 
plaintiff  is  not  entitled  to  recover  of  de- 
fendant, as  executor,  any  amount  whatever." 
It  needs  no  argument  to  show  that  this  an- 
swer utterly  falls  to  set  forth  any  defense 
whatever  to  the  action. 

The  motion  to  set  aside  the  verdict  and 
judgment  averred  that  the  defendant  execu- 
tor, since  the  filing  of  his  original  answer, 
had  learned  facts  which  made  a  valid  de- 
fense to  the  suit;  and  a  proposed  amend- 
ment to  the  answer  was  exhibited  with  the 
motion.  It  is  not  at  all  certain  that  this 
amendment  set  forth  a  good  defense;  but, 
even  if  it  did,  there  was  nothing  in  the 
original  answer  to  amend  by,  and  for  this 
reason  the  amendment  should  not  have  been 
allowed.  Smith  v.  First  Natl.  Bank,  115 
Ga.  608,  41  S.  E.  983.  This  being  true,  even 
if  the  defendant's  motion  had  been  granted, 
and  the  verdict  and  judgment  set  aside,  and 
the  case  reinstated,  it  could  not  have  avail- 
ed him.  The  case  would  have  stood  just 
as  it  did  before  the  verdict  and  judgment 
were  entered.  There  was  nothing  on  which 
an  amendment  setting  forth  a  valid  defense 
to  the  action  could  have  been  predicated, 
and  the  court  would  have  been  obliged  to 
disallow  the  amendment,  strike  the  original 
answer,  and  enter  up  verdict  and  judgment 
against  the  defendants  as  if  the  case  had 
been  in  default  The  note  was  under  seal, 
and  the  suit  was  brought  within  the  statu- 
tory limitation  period.  There  was,  there- 
fore, no  merit  in  the  demurrer. 

For  these  reasons,  without  reference  to 
other  questions  made  in  the  record,  the 
court  did  not  err  in  refusing  to  grant  the 
motion.  A  motion  was  made  by  the  de- 
fendant in  error  to  award  damages;  but  we 
do  not  think,  under  all  the  facts  and  cir- 
cumstances, that  the  appeal  is  so  frivolous 
as  to  justify  the  granting  of  such  motion. 

Judgment  affirmed. 
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(10  Gft.  App.  786) 

LAWRENCE  t.  STATE.     (No.  3,931.) 

(Court  of  Appeali  of  Georgia.  ,  March  19, 

1912.) 

(Syllabus  by  the  Court.) 

L  Animal8  (|  13*)— Indictment  and  Infor- 
mation (|  125*)— Masking  and  Branding 
— Duplicity  in  Indictment. 

An  indictment  under  section  162  of  the 
Penal  Code  of  1910,  charging  the  offense  of 
felony  in  that  the  accused  did  on  a  certain  day 
mark  and  brand  the  animal  described  in  the 
indictment  in  the  manner  therein  set  forth,  and 
"by  then  and  there  altering  and  changing  the 
mark"  on  said  animal,  is  not  subject  to  demur- 
rer, either  on  the  ground  that  it  sets  forth  two 
separate,  distinct  felonies  in  one  count,  or  that 
it  fails  to  describe  how  and  in  what  manner 
the  animal  was  marked  or  branded  before  the 
mark  was  changed,  or  how  and  in  what  man- 
ner the  mark  was  changed.  But  one  offense  is 
charged  in  the  indictment,  to  wit,  the  marking 
and  branding  of  the  animal;  the  other  allega- 
tions referring  simply  to  concurrent  acts  relat- 
ing to  the  transaction  previously  described  in 
the  indictment 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  58  13-25;  Dec.  Dig.  I  13;*  Indict- 
ment and  Information,  Cent.  Pig.  §§  334-400; 
Dec  Dig.  |  125.*] 

2.  Animals  (§  12*)  — Marking  and  Brand- 
ing—Criminal Responsibility  —  Knowl- 
edge of  Accused. 

It  is  not  necessary,  to  support  a  conviction 
under  such  an  indictment,  that  it  should  ap- 
pear that  at  the  time  the  criminal  act  was  com- 
mitted the  accused  knew  who  was  the  owner  of 
the  animal.  As  to  this  matter,  it  is  sufficient 
if  it  appear  that  the  animal  was  not  the  prop- 
erty of  the  accused,  and  that  he  marked  or 
branded  it  in  the  manner  described  in  the  in- 
dictment, with  an  intention  to  appropriate  it 
to  his  own  use,  or  to  prevent  identification  by 
the  true  owner. 

[B3d.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  §§  18-25 ;  Dec.  Dig.  |  12.*] 

3.  Criminal  Law  (§  785*)  —  Instructions- 
Credibility  OF  WITNESSES. 

It  is  erroneous  to  charge  the  jury  that  they 
"may  believe  that  witness  who  has  the  best 
means  of  knowing  the  facts  about  which  he  tes- 
tifies and  the  least  inducement  to  swear  false- 
ly/' without  adding  the  qualification  that  the 
witnesses  should  be  of  exfual  credibility.  An 
instruction  of  the  nature  just  indicated  will, 
under  the  facts  of  the  present  case,  require  the 
granting  of  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  17T4,  1776-1781,  1889-1894; 
Dec.  Dig.  |  785.*] 

Error  from  Superior  Court,  Catoosa  Coun- 
ty ;   A.  W.  Fite,  Judge. 

J.  L.  Lawrence  was  convicted  of  marking 
and  branding  an  animal,  and  brings  error. 
Reversed. 

Lawrence  was  arraigned  under  an  in- 
dictment charging  that  a  certain  red  steer, 
the  property  of  J.  B.  Beaver,  the  accused 
"did  then  and  there  unlawfully  and  felo- 
niously mark,  *  *  *  by  cutting  off  a  part 
of  the  left  ear  of  said  steer,  and  by  branding 
on  the  left  hip  of  said  steer  a  letter  'L,'  and 
by  then  and  there  altering  and  changing 
the  mark  on  said  steer,  with  the  intention  to 
claim  and  appropriate  said  steer  to  his  (the 
said  J.  L.  Lawrence's)  own  use,  and  to  pre- 


vent identification  by  the  said  owner  of 
said  steer/'  The  accused  moved  to  quash 
the  indictment,  on  the  grounds  that  it  charg- 
ed two  separate  and  distinct  offenses  In 
one  count,  and  failed  to  allege  how  the  steer 
was  marked  or  branded  before  the  altera- 
tion was  made,  or  how  or  in  what  manner 
the  accused  changed  the  mark  on  the  steer. 
Exceptions  pendente  lite  were  filed  to  the 
overruling  of  the  motion  to  quash,  and  error 
has  been  assigned  In  this  court  upon  these 
exceptions.  The  accused  was  convicted,  and 
his  motion  for  a  new  trial  denied,  and  error 
is  also  assigned  upon  this  judgment 

J.  E.  Rosser  and  Maddox,  McCamy  &  Shu- 
mate, for  plaintiff  In  error.  T.  C.  Milner, 
Sol.  Gen.,  and  Geo.  W.  Stevens,  for  the 
State. 

POTTLE,  J.  [1]  1.  We  agree  that  sec- 
tion 162  of  the  Penal  Code  of  1910  defines 
two  distinct  offenses;  one  the  marking  or 
branding  of  the  animal,  and  the  other  the 
altering  or  changing  the  mark  or  brand.  We 
also  agree  that  two  separate  and  distinct  of- 
fenses cannot  be  joined  in  one  count  in  the 
same  indictment,  where  the  objection  is  rais- 
ed on  arraignment  by  motion  to  quash  or 
special  demurrer  to  the  indictment  1  Bishop, 
Criminal  Procedure,  §  432.  But  we  do  not 
think  the  indictment  in  the  present  case 
charges  two  offenses.  The  offense  described 
in  the  indictment  is  that  of  marking  and 
branding  the  steer  in  the  manner  therein 
described.  The  allegation  in  reference  to 
altering  and  changing  the  mark  is  mere  mat- 
ter of  inducement  descriptive  of  the  man- 
ner in  which  the  main  offense  charged  In  the 
Indictment  was  consummated.  If  the  In- 
dictment had  used  the  disjunctive  "or,"  in- 
stead of  the  conjunctive  "and,"  it  would,  of 
course,  have  been  subject  to  demurrer,  be- 
cause in  that  case  it  would  have  described 
two  separate  and  distinct  offenses,  and  it 
could  not  have  been  told  with  which  offense 
the  accused  stood  charged.  Haley  ▼.  State, 
124  Ga.  216,  52  S.  E.  159.  The  test  is  wheth- 
er or  not  the  acts  described  in  the  indict- 
ment relate  to  but  one  transaction.  If  they 
do,  it  is  well  settled  that  offenses,  though 
not  of  the  same  nature,  but  blended  together 
by  concurrent  acts,  may  be  joined  in  one 
count  Mitchell  v.  State,  6  Ga.  App.  554,  65 
S.  E.  326;  Lepinsky  v.  State,  7  Ga.  App. 
285,  66  S.  E.  965 ;  Hall  v.  State,  8  Ga.  App. 
747,  70  S.  E.  211.  It  is  clear  that  the  pres- 
ent indictment  relates  only  to  one  transac- 
tion, and  that  the  averment  in  reference  to 
altering  and  changing  the  mark  is  simply 
an  allegation  of  an  act  which  concurred  with 
the  act  of  branding  and  was  a  part  of  that 
transaction.  So  construing  the  indictment 
it  was  not  subject  to  the  first  ground  of  the 
demurrer.  Thomas  v.  State,  59  Ga.  784; 
Heath  v.  State,  91  Ga.  126,  16  S.  E.  657; 
Hale  v.   State,  120  Ga.   184,  47  S.  E.  531. 
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Under  the  construction  which  we  have  plac- 
ed upon  the  Indictment  It  was  not  material 
that  the  accused  should  have  heen  specifical- 
ly informed  as  to  how  the  steer  was  marked 
or  branded  before  the  mark  was  changed, 
nor  as  to  the  exact  manner  in  which  the 
mark  was  changed  The  offense  charged 
was  that  of  marking  and  branding,  or  mark- 
ing or  branding,  and  this  offense  Is  made 
-out  when  it  appears  that  the  accused  either 
marked  or  branded  the  steer  in  the  manner 
•described  in  the  indictment  Its  previous 
condition  as  to  marks  and  brands  Is  not  ma- 
terial. 

[2]  2.  In  the  indictment  the  steer  alleged 
to  have  been  marked  was  described  as  the 
property  of  J.  B.  Beaver,  and  the  evidence 
warranted  a  finding  that  this  allegation  was 
true.  The  court  charged  the  Jury  In  sub- 
stance that  if  the  accused  marked  the  steer, 
and  did  it  for  the  purpose  of  appropriating 
it  to  his  own  use  and  preventing  the  owner 
from  identifying  it,  it  would  be  immaterial 
whether  at  the  time  the  marking  was  done 
the  accused  knew  who  was  the  owner  of  the 
-steer.  We  see  no  error  In  this  instruction. 
The  Indictment  did  not  allege  that  the  ac- 
cused knew  the  steer  was  the  property  of 
J.  B.  Beaver,  and  it  was  not  necessary  that 
such  an  allegation  should  be  made.  It  is 
not  at  all  certain  that  it  was  necessary  to 
allege  who  owned  the  steer;  but,  having  al- 
leged it,  it  was  necessary  to  prove  It,  and 
this  the  state  did.  The  gist  of  the  offense 
is  marking  or  branding  an  animal  not  the 
property  of  the  person  marking  it,  with  the 
Intention  of  claiming  or  appropriating  it  to 
his  own  use,  or  of  preventing  identification 
by  the  true  owner,  whoever  he  may  be.  To 
make  out  the  offense,  it  is  not  necessary 
to  prove  that  the  accused  knew  who  the 
owner  was.  It  la  sufficient  if  It  be  shown 
that  the  animal  was  not  the  property  of  the 
accused,  and  that  he  marked  it  or  branded  it 
for  the  purpose  either  of  appropriating  it  to 
his  own  use  or  of  preventing  identification 
by  its  owner. 

[3]  S.  The  presiding  judge  charged  the 
jury  as  follows:  "In  determining  the  weight 
you  will  give  the  evidence  of  the  witnesses, 
take  their  manner  of  testifying,  their  interest 
or  want  of  interest  in  the  case,  their  feeling, 
prejudice,  bias,  relationship  to  the  parties 
and  to  the  case,  or  anything  of  that  kind 
that  may  appear  from  the  evidence;  and 
you  may  believe  that  witness  who  has  the 
best  means  of  knowing  the  facts  about  which 
he  testifies  and  the  least '  inducement  to 
swear  falsely,  and  under  these  rules  deter- 
mine what  the  truth  of  the  evidence  is."  In 
the  case  of  L.  &  N.  R.  Go.  v.  Rogers,  136  Ga. 
-674,  71  S.  E.  1102,  a  new  trial  was  granted 
on  account  of  an  instruction  in  almost  iden- 
tically the'  language  above  set  forth.  It 
was  held  to  be  error  to  instruct  the  jury 
that   they    might   believe   that   witness,    or 


those  witnesses,  who  had  had  the  best  means 
of  knowing  the  tacts  to  which  they  testified, 
and  the  least  inducement  to  swear  falsely, 
without  the  qualification  that  the  witnesses 
be  of  equal  credibility.  Quoting  from  a 
former  opinion  of  Mr.  Chief  Justice  Sim- 
mons, the  Supreme  Court  said :  "Such  a  wit- 
ness may  for  other  reasons  be  entirely  un- 
worthy of  belief;  and  certainly  it  would  not 
then  be  the  duty  of  the  jury  to  believe  him." 
In  the  present  case  the  alleged  owner  of 
the  animal,  J.  B.  Beaver,  testified  positively 
as  to  his  ownership.  There  were  several 
witnesses  for  the  defendant  under  whose 
testimony  the  jury  might  have  found  that 
the  animal  which  the  accused  marked  did 
not  belong  to  Beaver,  but  was  an  animal 
which  the  accused  had  bought  from  another 
person.  This  being  so,  under  the  ruling  of 
the  Supreme  Court  in  the  case  above  refer- 
red to,  the  erroneous  instruction  above  quot- 
ed required  the  granting  of  a  new  trial* 
Judgment  reversed. 


(10  Ga.  App.  827) 

DOWNER  v.  STATE.     (No.  3,990.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syttalus  by  the  Court.) 

i.  Labcent  (§  20*)— Elements  of  Offense 
—Larceny  fbom  ''Dwelling  House." 
The  front  porch  of  a  dwelling  house,  cov- 
ered by  a  roof,  is  a  part  of  the  dwelling  house, 
and  the  larceny  of  property  from  the  front 
porch  is,  in  contemplation  of  law,  a  larceny 
from  the  dwelling  house. 

[Bd.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  5  47;  Dec.  Dig.  f  20.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  3,  pp.  2285-2295;  voL  8,  p.  7646; 
vol.  5,  pp.  3991-4008.] 

2.  Labcent  (§  59*)—  Criminal  Prosecution 
— Sufficiency  of  Evidence. 

There  was  sufficient  evidence  to  show  that 
the  value  of  the  property  alleged  to  have  been 
stolen  exceeded  $50. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  154,  155;    Dec  Dig.  §  59.*] 

3.  Criminal  Law  (|  925*)— Grounds— Mat- 
ters Affecting  Jury. 

Where,  daring  the  trial  of  a  criminal  case, 
the  jury  were,  by  consent,  allowed  to  disperse, 
and  one  of  the  jurors  heard  a  conversation 
between  a  witness  for  the  state  and  a  third 
person,  in  which  the  accused  was  denounced 
by  the  witness  as  having  stated  a  falsehood, 
in  his  statement  to.  the  jury,  as  to  a  material 
fact,  this  denunciation  had  presumptively  an 
effect  on  the  mind  of  the  juror  detrimental  to 
the  accused,  and  this  presumption  was  not 
fully  rebutted  by  the  affidavit  of  the  juror  that 
it  did  not  influence  his  finding.  In  the  interest 
of  a  fair  and  impartial  trial,  and  the  finding 
of  a  verdict  based  solely  on  the  evidence,  un- 
affected by  any  extraneous  circumstance,  an- 
other trial  should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §5  2238-2247;  Dec.  Dig.  % 
925.*] 

4.  Other  Assignments  Without  Mebit. 

The  other  assignments  of  error  are  with* 
out  merit. 
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Error  from  Superior  Court,  Elbert  County ; 
D.  W.  Meadow,  Judge. 

John  Downer  was  convicted  of  larceny 
from  a  dwelling,  and  brings  error.    Reversed. 

P.  Mlddlebrooks  and  Donnelly  Bennett,  for 
plaintiff  in  error.  Thos.  J.  Brown,  Sol.  Gen., 
for  the  State. 

HILL,  C  J.  John  Downer  was  convicted 
of  larceny  from  the  house,  the  property  stol- 
en being  a  Columbia  bicycle,  which  was  left 
on  the  front  porch  of  a  dwelling  house  by 
the  owner  and  stolen  therefrom  at  night 
His  motion  for  a  new  trial  was  overruled, 
and  he  brings  error.  A  consideration  of  the 
general  grounds  is  not  necessary,  since  an- 
other trial  will  have  to  be  granted  on  one  of 
the  special  grounds. 

[1]  L  It  is  contended  by  the  plaintiff  In 
error  that  there  could  be  no  legal  conviction 
of  larceny  from  the  house,  because  the  evi- 
dence discloses  the  fact  that  the  property 
was  not  stolen  from  Inside  the  house,  but 
from  the  front  porch  of  the  dwelling  house, 
and  that  the  evidence  showed  that  this  front 
porch,  although  inclosed  by  a  roof  and  con- 
stituting a  part  of  the  dwelling  house,  was 
not  itself  laterally  Inclosed.  The  point  Is 
without  merit.  The  front  porch  of  a  house 
is  a  part  of  the  house  itself,  and  if  property 
is  taken  from  the  front  porch,  where  it  was 
left  by  the  owner,  it  is  taken  from  the  house 
in  the  meaning  of  the  statute.  Johnson  v. 
State,  2  Ga.  App.  406,  58  S.  E.  684.  In  the 
case  of  Burge  v.  State,  62  Ga.  170,  a  watch 
was  left  hanging  on  the  front  porch,  which 
was  covered  by  the  roof  of  the  house,  and 
the  accused  took  it  therefrom.  It  was  held 
that  this  was  larceny  from  the  house.  The 
case  of  McCabe  ▼.  State,  1  Ga.  App.  710,  58 
S.  E.  277,  relied  on  by  the  plaintiff  in  error, 
is  distinguishable  on  the  facts  from  the  pres- 
ent case.  In  that  case  the  property  was 
stolen  from  a  wharf  or  pier,  which  had  no 
lateral  inclosure,  although  covered  by  a  roof. 

[2]  2.  The  indictment  alleged  that  the 
property  stolen  was  of  the  value  of  153.50. 
The  evidence  showed  that  the  owner  gave 
this  amount  for  the  property  at  wholesale, 
and  that  the  retail  value  of  the  bicycle  was 
from  $75  to  $80.  It  was  also  shown  that  the 
value  of  the  bicycle,  when  stolen,  exceeded 
$50.  This  was  sufficient  proof  on  the  ques- 
tion of  value,  and  authorized  the  imposition 
of  a  felony  sentence. 

[S]  3.  While  the  trial  was  in  progress,  the 
jury  were  allowed  to  disperse,  and  it  is  al- 
leged that  one  of  the  jurors  had  a  conversa- 
tion with  one  of  the  witnesses  for  the  state 
as  follows:  Juror:  "What  is  that  negro, 
John  Downer  [referring  to  the  defendant,  on 
trial],  doing  with  your  coat  on?"  The  wit- 
ness replied  that  he  had  traded  him  a  watch 
for  it,  and  that  he  (witness)  met  John  Down- 
er In  the  road  in  Hart  county,  and  that  John 
Downer  had  the  bicycle  that  they  were  try- 


ing him  for  stealing,  and  John  Downer  was 
a  liar  when  he  said  that  he  did  not  meet 
him.  This  juror,  in  the  countershowing  made 
in  reply  to  this  statement,  said  that  the  con- 
versation as  detailed  was  not  had  with  him, 
but  was  had  with  another  person,  In  his  pres- 
ence and  hearing.  The  juror  does  not  dis- 
close the  name  of  the  person  with  whom  the 
conversation  took  place  in  his  hearing.  This, 
however,  is  immaterial,  for  he  admits  that 
the  conversation  took  place,  and  that  he 
heard  this  witness  for  the  state  denounce  the 
defendant  on  trial  as  a  liar  in  the  statement 
which  he  had  made  to  the  jury.  The  juror 
states,  in  his  affidavit,  that  the  conversation 
in  question  did  not  influence  him  in  making 
his  verdict.  We  think,  however,  that  it  was 
impossible  for  the  juror  to  know  whether 
he  was  influenced  by  this  statement  or  not 
The  only  effect  it  could  have  had  upon  him 
was  detrimental  to  the  accused.  In  Brown 
v.  State,  65  Ga.  332,  it  was  held  that  the 
fact  that  persons  discussed  a  case  on  trial 
near  the  jury  was  not  ground  for  a  new  trial, 
where  it  appears  that  the  jury  did  not  hear 
anything  said  that  could  have  influenced 
their  finding.  Where  a  juror,  charged  with 
the  duty  of  finding  a  verdict  solely  accord- 
ing to  the  evidence,  .hears  a  conversation  in 
which  the  statement  by  the  accused  to  the 
jury  is  characterized  as  a  falsehood,  it  can- 
not be  said  that  such  characterization  could 
not  have  tended  to  influence  the  juror  to  the 
injury  of  the  accused.  Presumptively  it  did 
so,  and  this  presumption  Is  too  reasonable 
to  be  fully  rebutted  by  a  mere  statement  by 
the  juror  that  it  did  not  so  influence  him. 
While  the  evidence  strongly  supports  the  ver- 
dict of  guilty,  yet  the  accused  is  entitled, 
however  strong  the  evidence  may  be  against 
him,  to  a  finding  based  solely  and  exclusive- 
ly on  the  evidence,  unaffected  in  any  manner 
by  extraneous  matter.  We  are  constrained, 
therefore,  to  hold  that  a  new  trial  should 
have  been  granted  on  this  ground. 

[4]  The  other  assignments  of  error  are 
without  merit 

Judgment  reversed. 


(10  Ga.  App.  891) 

dixon  v.  crnr  op  watnbsboro. 

(No.  3,951.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  tU  Court.) 

MuinoxPAii  Corporations  (|  642*)— Certio- 
rari—Failure  to  File  Bond— Dismissal. 
This  being  a  certiorari  sued  out  to  review 
the  judgment  of  a  municipal  court,  and  there 
being  in  the  petition  no  averment  that  the 
bond  required  by  the  act  approved  December 
10,  1902  (Acts  1902,  p.  105),  had  been  given, 
or  the  pauper  affidavit  filed,  and  it  nowhere 
appearing  in  the  record  that  the  bond  or  the 
pauper  affidavit  had  been  filed,  there  was  no 
error  in  dismissing  the  certiorari.  McDonald 
v.  Ludowici,  8  Ga.  App.  654.  60  S.  E.  837; 
Allen  v.  Atlanta,  7  Ga.  App.  99,  66  S.  E.  255; 
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Veazy   v.  Mayor,   etc.,   of  Crawfordville,  126 
Ga.  89,  54  S.  E.  817. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  1412-1415;  Dec 
Dig.  §  642.*] 

Error  from  Superior  Court,  Burke  Coun- 
ty;   H.  C.  Hammond,  Judge. 

J.  E.  Dixon  was  convicted  of  violating  an 
ordinance  of  the  City  of  Waynesboro.  From 
a  judgment  dismissing  certiorari,  he  brings 
error.     Affirmed. 

C.  B.  Garlick,  for  plaintiff  in  error.  EL  L. 
Brinson,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(10  Ga.  App.  818) 

EADY  v.  STATE.     (No.  8,972.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 


tf 


(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  210*)— "Prosecutor.' 

A  "prosecutor"  is  one  who  instigates  a 
prosecution,  by  making  an  affidavit  charging  a 
named  person  with  the  commission  of  a  penal 
offense,  on  which  a  warrant  is  issued  or  an 
indictment  or  accusation  is  based.  6  Words 
and  Phrases  Judicially  Defined,  p.  5739. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  419;   Dec.  Dig.  g  210.*] 

2.  Indictment  and   Information   (§  52*)— 
Accusation— Sufficiency. 

An  act  of  the  Legislature  creating  a  city 
court,  which  provides  that  "defendants  in  crim- 
inal cases  *  *  *  shall  be  tried  on  a  written 
accusation  *  •  *  founded  upon  the  affida- 
vit of  the  prosecutor/'  is  fully  complied  with  by 
a  written  accusation  filed  in  the  court,  signed 
by  the  solicitor  of  the  court,  which  recites  that 
it  is  founded  upon  a  designated  affidavit,  set 
out  in  full  immediately  preceding  the  accusa- 
tion, and  referred  to  therein  as  the  "above  and 
foregoing  affidavit." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  163-168;  Dec. 
Dig.  8  52.*] 

Error  from  City  Court  of  Blackshear;  W. 
A.  Milton,  Judge. 

Lonnle  Eady  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

E.  H.  Williams,  for  plaintiff  in  error.  S. 
F.  Memory,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(10  Ga.  App.  70S) 

CITIZENS'  BANK  OF  VALDOSTA  v.  PEE- 
PLES.    (No.  3,798.) 

(Court  of  Appeals  of  Georgia.    March  6, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Trover  and  Conversion  (§  34*)— Parol 
Evidence  Affecting  Writing  —  Showing 
Invalidity  of  Contract. 

Where,  in  a  trover  case,  the  plaintiff  offers 
as  evidence  of  his  title  a  purchase-money  note 
containing  a  retention  of  title  to  the  property 
sued  for.  the  defendant  may,  without  having 
filed  a  plea  of  non  est  factum,  introduce  evi- ' 


dence  to  show  that  the  note  relied  upon  by  the 
plaintiff  as  evidence  of  his  title  is  a  forgery. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  207-214;   Dec  Dig. 

2.  Trover  and  Conversion   (§  67*)—  Pro- 
ceedings—Instructions. 

Under  the  facts  of  the  present  case  it  was 
prejudicial  error  against  the  plaintiff  to  charge 
the  jury  that  before  the  plaintiff  could  recover 
it  must  have  appeared  from  the  evidence  that 
the  defendant  was  in  possession  of  the  prop- 
erty sued  for  at  the  time  of  the  filing  of  the 
suit. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  §|  295-303;  Dec  Dig. 
§  67.*1 

Error  from  City  Court  of  Nashville;  W. 
D.  Buie,  Judge. 

Action  by  the  Citizens'  Bank  of  Valdosta 
against  J.  P.  Peeples.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

On  July  15,  1908,  an  action  of  trover  was 
brought  by  the'  Citizens'  Bank  of  Valdosta 
against  J.  P.  Peeples.  The  defendant  replev- 
ied the  property.  The  plaintiff  claimed  the 
property  under  a  note  containing  a  reten- 
tion of  title,  alleged  to  have  been  given  by 
the  defendant  to  one  Griffith  for  the  pur- 
chase price  of  one  black,  cross-eyed  mare 
mule  and  one  black  horse,  being  the  same 
property  which  was  described  in  the  peti- 
tion. The  note  was  dated  October  30,  1907, 
was  to  become  due  on  April  1,  1908,  was 
transferred  to  the  bank  by  Griffith  on  De- 
cember 19,  1907,  and  was  recorded  by  the 
bank  on  April  12,  1909.  In  paragraph  1  of 
the  defendant's  answer  he  denied  that  he 
was  in  possession  of  the  property  described 
in  the  petition,  or  that  the  plaintiff  had  ti- 
tle thereto.  The  same  paragraph  of  the  an- 
swer, however,  contains  this  allegation: 
"Further  answering  said  paragraph,  defend- 
ant alleges  that  he  Is  in  possession  of  one 
mouse-colored,  cross-eyed  mare  mule,  about 
six  years  old,  but  that  he  purchased  same 
from  one  W.  A.  Griffith,  and  has  fully  paid 
him  for  same."  In  the  second  paragraph  of 
the  defendant's  answer,  referring  to  the 
property  described  in  the  petition,  it  is  al- 
leged that  "he  has  not  the  said  described 
property  in  his  possession,  and  therefore 
could  not  deliver  same." 

At  the  trial  the  plaintiff  introduced  the 
note  in  evidence,  and  proved  the  transfer 
on  the  date  above  mentioned,  and  offered 
evidence  to  show  that  the  property  describ- 
ed in  the  petition  was  of  the  value  there* 
in  alleged.  There  was  also  evidence  in  be- 
half of  the  plaintiff  that  both  the  mule  and 
the  horse  were  sold  by  Griffith  to  the  de- 
fendant, that  the  defendant  took  possession 
of  the  property  at  the  time  of  the  sale,  that 
he  executed  the  note  containing  a  retention 
of  title,  and  that  he  never  paid  the  pur- 
chase price.  There  was  evidence  for  the 
defendant  that  he  could  neither  read  nor 
write,  and  that  he  did  not  in  fact  execute 
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the  note,  It  having  been  signed  by  hie  mark; 
that  he  had  paid  Griffith  in  foil  for  the 
mule,  and  that  he  had  returned  the  horse 
to  Griffith  prior  to  the  bringing  of  the  suit; 
that  Griffith  had  accepted  the  horse  and  had 
disposed  of  it  The  defendant  testified  in 
his  own  behalf  that  he  had  traded  the  mule 
described  In  the  petition;  but  it  does  not 
appear  from  his  testimony  whether  this  was 
done  before  or  after  the  filing  of  the  suit 
The  Jury  returned  a  verdict  in  favor  of  the' 
defendant,  and  the  plaintiff's  motion  for 
new  trial  was  overruled. 

Alexander  &  Gary  and  W.  A.  Dodson,  for 
plaintiff  In  error.  J.  Z.  Jackson,  for  de- 
fendant In  error. 

POTTLE,  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  the  motion  for  new  trial 
error  is  assigned  upon  the  admission  of  testi- 
mony for  the  defendant  tending  to  show  that 
he  had  not  executed  the  note  which  had  been 
transferred  by  Griffith  to  the  bank,  and  also 
upon  an  instruction  to  the  jury  that  if  they 
believed  that  the  defendant  had  not  executed 
the  note  the  plaintiff  would  not  be  entitled  to 
recover.  It  is  contended  that,  Inasmuch  as 
the  defendant  did  not  file  a  plea  of  non  est 
factum,  he  should  not  have  been  permitted 
to  introduce  evidence  that  the  note  was  a 
forgery.  We  do  not  think  this  contention  is 
well  founded.  The  note  was  not  the  founda- 
tion of  the  plaintiff's  action,  within  the  mean- 
ing of  Civil  Code  1010,  §  5650.  It  was 
simply  evidence  of  the  plaintiff's  title,  and 
could  be  attacked  by  the  defendant  as  a  for- 
gery, In  the  same  way  that  a  defendant  in  an 
ejectment  case  can  show  that  a  deed  offered 
as  evidence  of  the  plaintiff's  title  was  a  for- 
gery. The  note  was  admissible  In  evidence 
and  the  burden  was  on  the  defendant  to  show 
that  he  had  not  in  fact  executed  It;  but  he 
had  a  right  to  attempt  to  carry  this  burden 
without  having  to  file  a  plea  of  non  est  fac- 
tum. Anderson  v.  Cuthbert,  103  Ga.  767,  90 
S.  E.  244. 

[2]  2.  The  trial  judge  charged  the  jury  as 
follows:  "The  first  question  is:  Did  the  de- 
fendant sign  the  note,  or  authorize  it  to  be 
signed  for  him?  Then  you  say,  further,  if 
he  was  in  possession  of  the  property  at  the 
time  of  the  filing  of  the  suit  If  you  find 
these  questions  in  the  affirmative,  then  you 
would  be  authorized  to  find  In  favor  of  the 
plaintiff."  We  think  this  charge  was  error, 
and  entitles  the  plaintiff  to  a  new  trial.  In 
the  first  place,  there  was  an  admission  In 
the  defendant's  answer  that  he  was  In  pos- 
session of  the  mule  at  the  time  suit  was 
filed.  In  the  second  place,  it  was  not  neces- 
sary, in  order  to  entitle  the  plaintiff  to  re- 
cover, that  the  defendant  should  have  been 
in  possession  of  the  property  at  the  time 
of  the  filing  of  the  suit  It  was  only  essen- 
tial that  the  plaintiff  should  show  that  it 
had  title  to  the  property  in  dispute  and  that 


the  defendant  had  been  In  possession  of  it 
at  some  time  after  the  plaintiff  acquired 
title.  The  only  purpose  of  a  demand  in  a 
trover  case  is  to  furnish  evidence  of  a  con- 
version. The  defendant  having  admitted  in 
his  answer  that  he  was  in  possession  of  a 
portion  of  the  property  and  that  he  had  re- 
fused to  deliver  it  to  the  plaintiff,  and  hav- 
ing testified  that  he  had  traded  the  mule, 
no  demand  was  necessary,  so  far  as  the  mule 
was  concerned,  because,  taking  the  defend- 
ant's answer  and  his  testimony  together,  it  is 
evident  if  both  are  true,  he  must  have  trad- 
ed the  mule  after  the  suit  was  filed.  The 
trading  of  the  mule  was  a  conversion  by  the 
defendant,  and  no  proof  of  demand  was  nec- 
essary to  authorize  the  plaintiff  to  recover 
the  mule  or  its  value.  So  far  as  the  horse 
is  concerned,  it  does  not  appear  exactly  when 
the  defendant  delivered  the  horse  back  to 
Griffith.  If  this  was  done  after  the  transfer 
of  the  note  and  after  its  record*  of  course 
this  was  sufficient  evidence  of  a  conversion 
of  the  horse,  as  against  the  plaintiff,  and  no 
demand  was  necessary.  If,  at  the, time  the 
defendant  surrendered  the  horse  to  Griffith, 
the  defendant  had  no  actual  or  constructive 
knowledge  that  the  note  had  been  transferred 
to  the  bank,  he  would  be  relieved,  so  far  as 
the  horse  was  concerned.  The  evidence  was 
in  sharp  conflict  as  to  whether  the  defendant 
had  executed  the  note  upon  which  the  plain- 
tiff relied  in  support  of  its  title,  and  it  was 
harmful  error  against  the  plaintiff  to  instruct 
the  jury  that,  before  the  plaintiff  could  re- 
cover, it  must  have  appeared  from  the  evi- 
dence that  the  defendant  was  in  possession 
of  the  property  at  the  time  of  the  filing  of 
the  suit  For  tills  reason,  the  judgment  over- 
ruling the  motion  for  new  trial  must  be  re* 
versed. 
Judgment  reversed. 


CIO  Ga.  App.  795) 

MARTIN  v.  STATE.     (No.  8,948.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(SyUalu*  by  the  Court.) 

1.  Indictment  and  Information  (|  137*)— 
Motions— Striking  Out  Questions. 

Where  there  are  good  and  bad  counts  in 
an  Indictment,  the  court  may  strike  the  bad 
counts,  without  quashing  the  whole  indictment* 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  480-487;  Dec 
Dig.  §  137.*] 

2.  Cbiminal  Law  (§  870*)—  Evidence— Oth- 
er Offenses. 

Where  one  on  trial  for  larceny  is  showa 
to  have  recently  been  in  possession  of  the 
property  described  in  the  Indictment,  and  that 
the  same  had  been  stolen,  it  is  permissible  for 
the  state  to  prove  that,  at  the  place  where  and 
the  time  when  the  stolen  goods  were  found, 
there  were  also  found  numerous  other  articles- 
of  the  same  kind  which  had  likewise  been  stol- 
en.    (Russell,  J.,  dissenting.) 

[Ed.   Note.— For  other  cases,   see   Criminal 
Law.  Cent.  Dig.  §|  825-829;   Dec.  Dig.  §370.* J 
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3.  Requests   to    Charge  —  Sufficiency   of 
Evidence— No  Bbbob. 

The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  fully  covered  by  the  general 
charge,  which  fairly  presented  the  issues  in- 
volved. The  evidence  fully  supports  the  ver- 
dict, and  there  is  no  error  in  the  record. 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Will  Martin  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

See,  also,  74  S.  E.  306. 

Eubanks  &  Mebane  and  F.  W.  Copeland, 
for  plaintiff  in  error.  John  W.  Bale,  Sol. 
Gen.,  Moses  Wright,  and  A.  W.  Shanklin, 
for  the  State. 

POTTLE,  J.  The  accused  was  arraigned 
under  an  indictment  containing  two  counts; 
one  charging  the  larceny  of  certain  described 
buggy  and  wagon  harness,  and  the  other  al- 
leging that  he  had  received  the  harness, 
knowing  it  to  have  been  stolen.  The  accus- 
ed demurred,  upon  the  ground  that  the  in- 
dictment charged  two  separate  and  distinct 
offenses,  and  failed  to  allege  either  that 
the  accused  had  received  the  property  in 
the  county  in  which  the  indictment  was  found 
or  that  he  had  carried  the  harness  into  that 
county  after  receiving  it  elsewhere.  The 
court  sustained  the  demurrer  to  the  count 
for  receiving  stolen  property,  and  ruled  the 
accused  to  trial  on  the  count  charging  the 
larceny.  After  conviction  he  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and 
he  excepted,  assigning  error  upon  this  judg- 
ment, and  upon  the  court's  refusal  to  quash 
the  whole  indictment. 

[1]  1.  The  point  is  made  that  a  defective 
count  renders  the  whole  indictment  bad,  and 
that  the  demurrer  should  have  been  sustain- 
ed generally.  The  joinder  of  the  two  counts 
was  not  cause  for  quashing  the  indictment 
Johnson  v.  State,  61  6a.  213.  In  the  English 
case  of  Rex  v.  Pewterus,  2  Stra.  1026,  an 
indictment  charged  one  assault  in  21  counts, 
and  Lord  Hardwicke  declined  to  quash  a 
part  of  them  without  quashing  the  whole 
indictment  Mr.  Bishop,  in  his  New  Criminal 
Procedure  (volume  1,  |  764),  points  out  that 
many  of  the  English  cases,  giving  too  wide 
a  scope  to  this  decision,  hold  that  the  court 
cannot  quash  a  defective  count  and  leave  a 
good  one  to  stand,  but  the  whole  must  be 
quashed  or  none,  but  that  the  later  English 
doctrine  permits  the  striking  out  of  any  num- 
ber of  counts  less  than  all.  In  this  country 
the  decisions  are  in  conflict  See  cases  cited 
by  Bishop.  In  Sutton  v.  State,  122  Ga.  158, 
50  S.  E.  60,  it  was  held  that  when  an  in- 
dictment contains  two  counts,  one  bad  and 
the  other  good,  a  general  demurrer  to  the 
whole  indictment  will  not  be  sustained.  It 
is  familiar  practice  in  this  state  for  the  court 
to  require  the  prosecuting  attorney  to  elect 
upon  which  count  he  will  proceed.  Often 
the  accused  has  the  right  to  compel  an  elec- 
tion, the  practical  effect  of  which  is  the  en- 
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tering  of  a  nolle  prosequi  as  to  all  the  counts 
save  the  one  relied  upon  for  a  conviction. 
Each  count  contains  a  separate  and  distinct 
charge.  It  is  an  indictment  within  an  in- 
dictment, and  we  know  of  no  reason  why, 
where  there  are  two  counts,  one  good  and 
one  bad,  the  bad  count  cannot  be  quashed 
and  the  good  one  left 

[23  2.  The  indictment  charged  the  larceny 
of  certain  harness,  the  property  of  one  Da- 
vis.   The  accused  was  found  in  possession  of 
some  22  sets  of  .harness,  including  those  de- 
scribed in  the  indictment    The  state  show- 
ed the  larceny  of  the  harness  belonging  to 
Davis,  and  relied  for  a  conviction  upon  the 
inference  of  guilt  arising  from  recent  pos- 
session by  the  accused  of  the  stolen  proper- 
ty.   Complaint  is  made  that  the  court  allow- 
ed proof  of  the  theft  of  several  sets  of  the 
harness  which  were  found  in  possession  of 
the  accused  along  with  the  Davis  harness. 
The  point  made  is  that  the  evidence  In  ref- 
erence to  the  other  property  was  not  admis- 
sible, because  it  appeared  that  in  each  in- 
stance the  theft  did  not  occur  at  the  place 
where  or  the  time  when  the  larceny  charged 
in  the  indictment  took  place.     Ordinarily, 
evidence  of  other  criminal  transactions  is  not 
admissible.    Some  of  the  exceptions  are  when 
it  shows  "a  system  of  mutually  dependent 
crimes,"  or  is  "evidence  of  guilty  knowledge," 
or  bears  upon  the  question  of  identity  of  the 
accused,  "or  articles  connected  with  the  of- 
fense," or  where  the  evidence  of  other  trans- 
actions tends  to  "prove  malice,  intent,  mo- 
tive, or  the  like."    Cawthon  v.  State,  119  Ga. 
395,  409,  46  S.  B.  897,  901.    If  the  evidence 
of  other  transactions  tends  "to  illustrate  the 
transaction  in  issue,  or  to  establish   some 
necessary   ingredient   of  the  particular   of- 
fense under  investigation,"  it  is  admissible. 
Ray  v.  State,  4  Ga.  App.  67,  70,  60  S.  E. 
816.    See,  also,  Robinson  v.  State,  6  Ga.  App. 
696,  711,  65  S.  E.  792;   Hall  v.  State,  7  Ga. 
App.  115,  120,  66  S.  EL  390;  Lee  v.  State,  8 
Ga.  App.  413,  69  S.  E.  310;  Farmer  v.  State, 
100  Ga.  41,  28  S.  E.  26.    The  fact  that  the 
accused  was  found  at  the  same  time  and 
place  in  possession  of  other  property  of  the 
same  kind  which  had  been  stolen  tended  very 
strongly  to  show  guilty  possession  of  the 
property  described  in  the  indictment    Most 
of  the  harness  found  in  the  possession  of 
the  accused  was  obtained  from  irresponsible 
persons,  and  was  shown  to  have  been  stolen. 
It  is  not  reasonable  that  the  accused  could, 
without  guilty  knowledge,  be  in  possession  of 
so  much  stolen  property,  acquired  from  such 
a  source.    He  was  tried  as  the  principal,  and 
the  state  relied  solely  on  recent  possession 
unexplained.     The  important  question  was: 
Did  the  accused  satisfactorily  explain  his 
possession  of  the  Davis  harness,  and  thus 
rebut  the  inference  of  guilt  arising  from  pos- 
session?    On  this  question  the  evidence  in 
reference  to  the  possession  of  other  stolen 
property  of  a  similar  nature  shed  a  world 


S06 


74  SOUTHEASTERN  REPORTER 


(Ga. 


of  light.  The  state  might  well  say  to  the 
accused:  You  say  you  were  a  bona  fide  pur- 
chaser of  the  Davis  harness,  without  knowl- 
edge that  It  was  stolen.  How  comes  it,  then, 
that  in  the  same  place  and  at  the  same  time 
you  were  found  with  22  other  sets  of  harness, 
many  of  which  were  also  stolen,  somewhere 
about  the  same  time  those  belonging  to  Da- 
vis were  taken?  The  evidence  not  only  illus- 
trates, but  illuminates,  the  transaction  at  is- 
sue. It  makes  almost  conclusive  the  infer- 
ence that  the  accused  either  stole  the  Davis 
harness  or  received  them  knowing  they  were 
stolen.  True,  he  was  not  on  trial  for  receiv- 
ing stolen  goods;  but  since  the  state  need 
show  only  recent  possession  of  stolen  goods, 
to  make  out  a  prima  facie  case  of  larceny, 
evidence  in  reference  to  the  other  property 
was  just  as  much  admissible  in  the  one  case 
as  in  the  other.  The  court  carefully  confined 
the  jury  to  the  legitimate  purpose  for  which 
the  evidence  might  be  used,  and  there  was 
no  error  in  the  Instructions  on  this  subject. 
In  Hawkins'  Case,  6  Ga.  App.  109,  64  S.  E. 
289,  the  accused  was  not  shown  to  have  been 
in  possession  of  other  stolen  property,  nor 
was  he  connected  in  any  way  with  the  other 
articles  which  the  prosecutor  claimed  to  have 
lost. 

[31  3.  The  evidence  fully  supports  the  ver- 
dict. The  requests  to  charge,  so  far  as  le- 
gal and  pertinent,  were  covered  by  the  gener- 
al charge,  which  fairly  presented  the  issues 
involved.  The  complaint  in  reference  to  the 
charge  on  the  subject  of  impeachment  is  too 
general  and  indefinite  to  raise  any  question 
for  decision.    There  was  no  error* 

Judgment  affirmed. 

RUSSELL,  J.,  dissents. 


(10  Ga.  App.  798) 

MARTIN  v.  STATE.     (No.  3,949.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(SyUabus  by  the  Court) 

1.  Criminal  Law  (§  919*)— Trial— Remarks 
of  Counsel— Action  of  Court. 

Counsel  should  not  in  their  argument  state 
prejudicial  facts,  not  appearing  from  the  evi- 
dence, or  not  fairly  deducible  therefrom. 
Where,  in  a  criminal  case,  a  verdict  of  acquit- 
tal is  authorized,  and  such  a  prejudicial  argu- 
ment is  made  by  the  state's  attorney,  it  is 
error,  requiring  the  grant  of  a  new  trial,  to 
decline  to  rebuke  counsel  and  give  proper  cau- 
tionary instructions  to  the  jury,  when  timely 
objection  to  such  argument  has  been  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  2197-2201;  Dec  Dig.  § 
919.*] 

2.  Criminal    Law    (§   919*)— Trial— Argu- 
ment of  Counsel— Preliminary  Motion. 

Statements  made  to  the  court  by  counsel 
while  discussing  a  preliminary  motion,  before 
the  jury  is  impaneled,  furnish  no  reason  for 
setting  aside  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  2197-2201;  Dec.  Dig.  § 
919.*] 


3.  Criminal  Law  (I  784*)— Trial— Instruc- 
tions—Rules  of  Evidence. 

Where,  in  a  criminal  case,  all  the  evidence 
is  circumstantial,  it  is  erroneous  to  charge  in 
such  a  way  as  to  leave  the  impression  that 
there  is  direct  evidence  against  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1883-1888,  1922,  1960; 
Dec.  Dig.  §  784.*] 

4.  Former  Decision  Controlling. 

Other  points  are  controlled  by  the  deci- 
sion this  day  rendered  in  Martin  v.  State  (No. 
3,848)  74  S.  E.  304. 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Will  Martin  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

See,  also,  74  S.  E.  304. 

Eubanks  &  Mebane  and  F.  W.  Copeland, 
for  plaintiff  in  error.  John  W.  Bale,  Sol. 
Gen.,  tyloses  Wright,  and  A.  W.  Shanklin,  for 
the  State. 

POTTLE,  J.  [4]  This  is  a  companion  case 
to  that  of  Martin  v.  State,  74  S.  E.  304,  this 
day  decided.  All  the  points  raised  in  the 
present  record  are  controlled  by  that  deci- 
sion, except  those  referred  to  in  the  head- 
notes. 

[2]  Complaint  is  made  of  certain  alleged 
prejudicial  statements  made  by  counsel  for 
the  state  during  the  hearing  of  a  motion  for 
continuance  and  before  the  jury  was  impan- 
eled. These  statements,  being  made  to  the 
court,  furnish  no  reason  for  setting  aside  a 
verdict  afterwards  rendered  against  the  ac- 
cused. The  remedy,  if  the  accused  had  any, 
was  to  challenge  the  poll  of  each  juror,  and 
ascertain  if  the  statements  made  in  his  hear- 
ing by  the  state's  attorney  had  prejudiced 
the  juror  against  the  accused.  Smith  v. 
State,  7  Ga.  App.  253  (2b),  66  S.  E.  556;  Kidd 
v.  State,  10  Ga.  App.  148,  72  S.  E.  718. 

[3]  The  evidence  was  wholly  circumstan- 
tial. This  being  true,  it  was  Inaccurate  and 
probably  harmful  for  the  court  to  state  to 
the  jury  that  it  was  claimed  that  at  least  a 
part  of  the  evidence  was  circumstantial. 
The  only  really  material  error  in  the  record 
is  that  indicated  by  the  first  headnote.  The 
accused  was  found  in  the  recent  possession 
of  a  set  of  harness  belonging  to  one  Wilker- 
son;  and  there  was  evidence  that  this  set  of 
harness  had  been  stolen.  It  also  appeared 
that  a  number  of  other  sets  of  harness  were 
found  in  the  possession  of  the  accused  at  the 
same  time  and  place  the  harness  described 
in  the  indictment  was  found.  Unlike  the  evi- 
dence in  the  case  against  the  accused,  refer- 
ence to  which  has  hereinbefore  been  made, 
there  was  no  evidence  that  any  of  these  sets 
of  harness,  except  that  belonging  to  Wilker- 
son,  had  been  stolen.  There  was  evidence 
that  the  accused  was  a  small  trader,  and  that 
for  several  years  he  had  been  engaged  from 
time  to  time  In  buying  and  selling  articles 
such  as  those  which  were  found  in  his  pos- 
session. 
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[1]  While  making  the  concluding  argument 
to  the  jury,  one  of  the  attorneys  employed 
to  assist  the  Solicitor  General  used  this  lan- 
guage: "Officers  found  Claud  Wilkerson's 
harness  in  Will  Martin's  barn,  along  with  22 
other  sets  of  stolen  harness."  Counsel  for 
the  defendant  objected  to  this  argument, 
and  moved  the  court  to  declare  a  mistrial. 
"The  court  overruled  the  motion  to  declare  a 
mistrial,  declined  to  rule  out  said  statement 
and  to  rebuke  counsel  for  making  it,  and 
failed  to  caution  the  jury  that  such  state- 
ment was  improper."  This  court  is  not  dis- 
posed to  unduly  circumscribe  counsel  in  their 
arguments,  but,  on  the  contrary,  is  inclined 
to  allow  them  all  reasonable  latitude,  pro- 
vided they  do  not  go  beyond  the  facts  in  evi- 
dence, or  inferences  which  may  be  fairly  de- 
duced therefrom.  There  is  nothing  in  the 
evidence  in  this  case  to  indicate  that  there 
were  22  other  sets  of  stolen  harness  in  the 
barn  of  the  accused.  Nor  is  there  any  tes- 
timony from  which  such  an  inference  could 
fairly  be  drawn.  It  certainly  was  not  fair 
to  assume  that,  because  these  sets  of  har- 
ness were  found  in  the  possession  of  the  ac- 
cused, they  had  necessarily  been  stolen.  It 
is  very  probably  true  that  the  counsel  who 
made  the  statement  may  have  had  in  mind 
the  evidence  which  had  been  introduced  in 
the  other  case  against  this  same  defendant, 
to  the  effect  that  several  of  these  same  sets 
of  harness  had  in  fact  been  stolen.  In  the 
other  case  we  have  held  that  this  evidence 
was  admissible,  and  hence  it  would  have 
been  legitimate,  with  this  evidence  in,  for 
counsel  to  have  commented  upon  it;  but,  in 
the  absence  of  such  evidence,  it  was  alto- 
gether improper  to  make  the  statement  above 
quoted,  and,,  when  objection  was  made  to  it 
by  counsel  for  the  accused,  the  court  should 
at  least  have  rebuked  counsel,  and  cautioned 
the  jury  to  disregard  the  improper  state- 
ment Having  failed  to  do  this,  and  the 
argument  being  of  such  a  nature  as  natural- 
ly to  prejudice  the  defense,  a  new  trial  is 
ordered,  upon  this  ground  alone;  there  be- 
ing evidence  in  the  record  from  which  the 
jury  might  properly  have  returned  a  verdict 
of  acquittal. 

Judgment  reversed. 

(10  Ga.  App.  781) 
HOLCOMB  v.  MASHBURN.    (No.  3,845.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(SyUdbu*  by  the  Court.) 

Frauds,  Statute  of  (§  33*)—  Promise  to 
Answer  for  Debt  of  Another— Original 
or  Collateral  Undertaking. 

Where  one  interested  in  a  business  con- 
ducted by  a  corporation  orally  agreed  with  a 
creditor  of  the  corporation,  in  consideration  of 
a  loan  made  to  the  promisor,  to  be  used  in 
the  business,  that  he  would  see  the  debt  of 
the  corporation  paid,  and  would  likewise  see 
that  all  future  obligations  of  the  corporation 
to  the  creditor  were  discharged,  the  agreement 


was  not  void  under  the  statute  of  frauds,  and 
the  promisor  was  liable  to  the  creditor,  both 
for  the  amount  of  the  past-due  indebtedness 
and  for  the  value  of  goods  afterwards  sold  the 
corporation  upon  the  faith  of  his  promise. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  ||  50-53,  56;  Dec.  Dig. 

* 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  W.  O.  Mashburn  against  Guy 
Holcomb.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Moore  &  Pomeroy  and  W.  W.  Hood,  for 
plaintiff  in  error.  J.  BL  &  I*  F.  McClelland, 
for  defendant  in  error. 

POTTLE,  J.  Mashburn  sued  Holcomb  on 
a  promissory  note.  The  defendant  admitted 
the  execution  of  the  note,  but  pleaded  that 
Mashburn  was  indebted  to  him  on  an  ac- 
count in  a  sum  larger  than  the  note  sued  on. 
At  the  conclusion  of  the  evidence  the  judge 
directed  a  verdict  in  favor  of  the  plaintiff, 
and  this  is  the  error  assigned. 

It  appears  from  the  evidence  that  Mash- 
burn was  manager  for,  and  largely  Interested 
in,  a  corporation  by  the  name  of  the  South- 
ern Soda  Water  Company.  Holcomb  was  a 
member  of  the  firm  of  Marshall  &  Holcomb 
which  had  been  selling  to  the  corporation 
lithla  water,  and  the  corporation  had  be- 
come Indebted  to  the  partnership  in  the  sum 
of  $450.  While  this  Indebtedness  was  in  ex- 
istence, Mashburn  applied  to  the  firm  for  a 
loan  of  $500,  to  be  used  in  the  business 
of  the  Southern  Soda.  Water  Company.  As 
to  the  agreement  between  Mashburn  and 
the  partnership,  in  reference  to  this  loan,  the 
defendant  testified:  "Whereupon  he  stated 
that,  if  Marshall  &  Holcomb  would  make  the 
loan  to  him  as  originally  agreed,  he  would 
not  only  pay  it  back  on  a  certain  day,  but 
would  give  the  firm  a  check  for  the  account 
of  $250  which  they  had  on  the  books  against 
the  Southern  Soda  Water  Company,  and  he 
would  personally  see  that  every  dollar  that 
they  sold  them  in  the  future  would  be  paid. 
Whereupon  I  made  the  loan."  Further,  the 
defendant  testified  that  Mashburn  said  to 
him:  "You  continue  to  sell,  you  make  this 
loan,  and  I'll  pay  this  back  on  a  certain  day 
(some  nine  or  ten  days  ahead),  and  at  the 
same  time  I'll  pay  you  $250  on  account — pay 
the  firm  of  Marshall  &  Holcomb  $250  on  ac- 
count— and  I'll  see  that  they  get  every  cent 
the  Southern  Soda  Water  Company  owes 
them,  and  every  cent  they  become  obligated 
to  you  for  in  the  future.  I'll  see  that  you 
get  your  money."  Again,  on  cross-examina- 
tion, the  plaintiff  testified  that  at  the  time 
the  conversation  between  him  and  Mashburn 
took  place  the  words  used  by  Mashburn  were 
that  "he  would  personally  see  that  the  ac- 
count was  paid."  It  appeared  that,  shortly 
after  this  conversation  took  place,  the  firm 
of  Marshall   &  Holcomb   loaned  Mashburn 
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$500,  and  continued  to  sell  and  deliver  lithia 
water  to  the  Southern  Soda  Water  Company 
at  its  place  of  business  in  Atlanta,  and  that 
an  admitted  indebtedness  of  $317.14  arose. 
Before  suit  was  instituted  the  firm  of  Mar- 
shall &  Holcomb  transferred  to  Holcomb  In 
writing  the  account  which  they  claimed 
against  Mashburn.  It  appears  that  the  de- 
fendant's firm  delivered  at  the  company's 
place  of  business  coupon  books  containing 
tickets,  and  that  the  lithia  water  was  deliver- 
ed in  exchange  for  these  tickets.  The  books 
were  receipted  for  by  clerks  from  time  to 
time  as  they  were  delivered.  The  presiding 
'judge  directed  a  verdict  in  favor  of  the  plain- 
tiff, upon  the  theory  that  the  contract  relied 
on  by  the  defendant  was  void  under  the 
fourth  section  of  the  statute  of  frauds,  being 
a  "promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another."  Civil  Code  1910, 
§  3222. 

There  is  no  testimony  that  the  defendant's 
firm  expressly  released  the  Southern  Soda 
Water  Company  from  the  Indebtedness  which 
it  owed  at  the  time  of  the  agreement  with 
Mashburn.  It  is  very  clear,  however,  from 
the  testimony  of  the  plaintiff,  that  the  agree- 
ment with  Mashburn  was  that  a  loan  of 
$500  would  be  made  to  him,  provided  he 
would  pay  or  see  paid  the  old  account  due 
by  the  company  of  which  he  was  manager, 
and  that  this  loan  was  actually  made  in  pur- 
suance of  this  agreement.  This  being  so, 
there  was  such  performance  on  one  side  and 
acceptance  by  the  other  as  to  take  the  agree- 
ment without  the 'statute  of  frauds  and  to 
bring  it  within  the. exception  stated  in  Civil 
Code  1910,  i  3223.  The  same  rule  would 
apply  to  the  future  sales;  but  in  addition  to 
this  the  contract  as  testified  to  by  Holcomb 
was  an  original,  and  not  a  collateral,  under- 
taking on  the  part  of  Mashburn.  See  Mad- 
dox  v.  Pierce,  74  Ga.  838;  Sext  v.  Geise,  80 
Ga.  698,  6  S.  E.  174;  Ferst's  Sons  v.  Bank  of 
Waycross,  111  Ga.  229,  36  S.  E.  773;  Evans 
v.  Griffin,  1  Ga.  App.  327,  57  S.  E.  921.  One 
test  is  whether  the  original  debtor  is  still 
held  liable;  but  this  is  not  the  only  test, 
Jbecause,  if  the  undertaking  be  a  joint  one 
on  the  part  of  the  original  debtor  and  the 
new  promisor,  the  undertaking  of  the  latter 
would  still  be  an  original  promise,  and  not 
a  collateral  agreement  to  become  security 
for  the  original  debt  Cruse  v.'  Foster,  76 
Ga.  723.  The  fact  that  the  coupon  books 
were  receipted  for  in  the  name  of  the  cor- 
poration by  one  of  its  clerks  might  be  a  cir- 
cumstance to  determine  whether  the  credi- 
tor still  looked  to  the  corporation  for  pay- 
ment, but  It  is  by  no  means  conclusive  on 
the  question,  and  is  subject  to  explanation. 
l%e  financial  condition  of  the  Southern  Soda 
Water  Company,  and  Mashburn's  interest  in 
the  company,  at  the  time  the  defendant 
claims  he  made  the  agreement  with  Mash- 
burn, are  a  proper  subject-matter  of  Inquiry, 


as  a  circumstance  tending  to  explain  why 
Mashburn  might  have*  made  the  agreement 
testified  to  by  the  defendant 
Judgment  reversed. 


(10  Ga.  App.  754) 
McCARTER  y.  McCARTER.     (No.  8,857.) 

(Court  of  Appeals  of  Georgia.    March  6, 

1912.) 

(Syllabus  ly  the  Court.) 

1.  Parent  and  Child  <|  8*)— Separation  of 
Parents— Support  of  Minor  Children. 

A  contract  between  the  father  and  moth- 
er of  minor  children,  under  the  terms  of  which 
it  is  agreed  that  the  parties  shall  thereafter 
live  in  a  state  of  separation,  each  having  the 
custody  of  the  children  at  specified  intervals  of 
time,  the  father  to  pay  for  the  education  of 
the  children,  there  being  no  express  stipula- 
tion as  to  who  shall  support  and  maintain 
them,  does  not  release  the  parental  rights  of 
the  father  to  the  mother,  within  the  meaning 
of  Civil  Code  1910,  i  8021,  nor  relieve  the 
father  from  the  legal  obligation  resting  upon 
him  to  support  the  children. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  §§  33-62;   Dec  Dig.  i  3.*] 

2.  Husband  and  Wife  (|  19*)— Separation- 
Medical  Expenses  ot  Children. 

Where  such  a  contract  has  been  entered 
into,  and  the  mother  pays  for  necessary  medi- 
cine and  the  services  of  a  physician  for  such 
minor  children,  she  may  maintain  an  action 
against  the  father  for  the  amount  thus  ex- 
pended. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  CentDig.  §§  121-138;  Dec.  Dig.  1 19.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty; J.  W.  Maddox,  Judge. 

Action  by  E.  E.  McCarter  against  U.  S. 
McCarter.  Judgment  for  plaintiff  was  re- 
versed on  certiorari,  and  he  brings  error* 
Reversed. 

J.  E.  Rosser  and  R.  M.  W.  Glenn,  for 
plaintiff  In  error.  Jas,  P.  Shattuck,  for  de- 
fendant in  error. 

POTTLE,  J.  In  a  salt  on  an  open  account 
in  a  justice's  court  the  plaintiff  recovered  a 
verdict  against  the  defendant  for  $15.55. 
The  defendant's  certiorari  was  sustained  by 
the  judge  of  the  superior  court,  and  final 
judgment  awarded  In  his  favor.  The  plain* 
tiff  excepted. 

The  facts  are  unusual.  The  plaintiff  is 
the  wife  of  the  defendant  On  April  0,  1910, 
they  separated  by  mutual  agreement,  and  at 
that  time  entered  into  a  written  contract 
containing  substantially  the  following  provi- 
sions: Defendant  was  to  pay  to  plaintiff 
$1,400  in  settlement  of  any  claim  for  ali- 
mony which  she  might  have  and  as  the  pur- 
chase price  of  a  certain  described  tract  of 
land  belonging  to  her.  In  addition  to  this 
she  was  given  specified  personal  property 
and  household  effects.  There  were  two  mi- 
nor children.  It  was  agreed  that  the  chil- 
dren should  remain  with  their  mother  from 
Monday  in  the  forenoon  until  Friday  after- 
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noon,  and  the  father  was  to  have  the  priv- 
ilege of  having  the  children  with  him  the 
remaining  portion  of  the  week.  Neither 
parent  was  to  Interfere  with  the  custody  or 
control  of  the  children  while  they  were  with 
the  other  parent;  but  each  parent  was  to 
have  the  right  at  all  times  to  visit  the  chil- 
dren, so  as  to  look  after  their  welfare  where- 
ever  they  might  be  located.  It  was  further 
agreed  that  the  children  should  be  sent  to 
school  for  a  specified  number  of  months,  and 
that  the  father  should  buy  their  books  and 
pay  their  tuition.  The  father  was  likewise 
to  furnish  one  of  the  children  with  clothing 
upon  condition  that  this  child  should  attend 
school,  and  the  father  was  to  have  the  priv- 
ilege of  bringing  such  things  as  he  might 
deem  proper  at  any  time  to  the  other  child, 
a  daughter.  Both  of  the  parties  to  the  con- 
tract agreed  to  work  for  the  Interest  and 
welfare  of  their  two  children.  It  was  finally* 
agreed  that  neither  of  the  parties  should 
have  any  right  to  bring  suit  for  the  custody 
or  control  of  the  children,  nor  should  the 
wife  have  any  action  for  alimony,  and,  ex- 
cept as  above  stated,  there  was  nothing  in 
the  contract  In  reference  to  the  support  of 
the  children.  The  account  sued  on  was  for 
sums  of  money  which  the  plaintiff  had  paid 
to  a  drug  company  and  a  physician  for  drugs 
and  medical  attention  for  the  children.  The 
account  as  originally  made  was  charged  to 
the  plaintiff  and  the  indebtedness  incurred 
by  her  without  the  knowledge  or  consent  of 
her  husband.  She  paid  the  account,  and 
brought  suit  against  her  husband  to  recover 
the  amount  thereof. 

[1]  In  this  state  a  father  may  by  volun- 
tary contract  release  the  parental  rights  over 
his  minor  child  to  a  third  person.  Civil 
€ode  1910,  §  3021.  When  a  father  makes  an 
absolute  and  unconditional  gift  of  his  minor 
child  to  another,  and  the  gift  is  accepted 
and  the  child  taken  Into  the  home  of  the 
donee,  the  latter  Is  entitled  to  the  proceeds 
of  the  labor  of  the  child,  and  is  bound  for 
its  care,  maintenance,  and  support,  In  the 
absence  of  any  express  agreement,  or  any 
facts  or  circumstances  from  which  the  con- 
trary would  be  implied.  Eaves  v.  Fears,  131 
Ga.  820,  64  S.  E.  200.  We  know  of  no  rea- 
son why  the  rule  Just  stated  would  not  be 
applicable  to  the  mother  of  the  child  as  well 
as  to  any  other  person.  Indeed,  there  are 
many  reasons  why  the  rule  should  be  more 
peculiarly  applicable  to  a  mother  than  to 
one  not  related  to  the  child.  Where  hus- 
band and  wife  separate,  and  no  provision 
is  made  for  her  support,  either  voluntarily 
or  by  decree  of  the  court,  the  husband  Is 
liable  to  third  persons  for  the  board  and 
support  of  his  wife  and  necessaries  furnish- 
ed to  her  or  for  the  benefit  of  his  children 
In  her  custody.  Civil  Code  1910,  5  2988. 
"The  rights  of  children  under  any  deed  of 
separation  or  voluntary  provision  or  decree 
for  alimony  shall  not  be  affected  thereby." 
Civil  Code  1910,  |  2990.    Where,  on  account 


of  the  husband's  misconduct,  the  wife  ob- 
tains a  divorce,  and  a  decree  awarding  to 
her  the  custody  of  the  minor  children,  and 
no  provision  is  made  In  the  decree  for  the 
support  of  the  children,  the  father  Is  not  re- 
lieved from  his  moral  obligation  to  furnish 
such  support  If  he  should  fail  to  do  this, 
and  the  mother  makes  expenditures  for  the 
proper  support  of  the  children,  she  can  re- 
cover from  the  father  the  amount  of  these 
expenditures.  Brown  v.  Brown,  132  Ga.  712, 
64  S. >E.  1092;  131  Am,  St.  Rep.  229.  In  the 
case  just  cited,  the  Supreme  Court  expressly 
stated  that  it  did  not  mean  to  hold  that, 
in  an  action  brought  by  the  wife  for  the 
recovery  of  expenditures  made  by  her  in 
support  of  the  child  after  she  obtained  the 
decree  awarding  to  her  the  custody  of  the 
child,  it  would  not  be  a  good  defense  for  the 
husband  to  show  that,  In  consideration  of 
his  withdrawing  any  objections  to  the  award 
of  the  custody  of  the  child  to  her,  she  agreed 
to  thereafter  support  the  child  and  to  re- 
lieve him  from  liability  for  Its  support. 
Without  reference  to  what  might  be  the  re- 
sult of  a  third  person's  furnishing  neces- 
saries to  a  child  which  its  father  failed  to 
support,  where  such  person  had  no  notice 
that  the  father  had  released  his  parental 
rights  over  the  child,  and  without  reference 
to  whether  the  mere  custody  of  a  minor 
child  by  a  third  person  would  be  enough  to 
put  one  furnishing  necessaries  for  the  child 
upon  inquiry  to  ascertain  whether  the  fa- 
ther had  surrendered  his  control  over  the 
child,  It  is  clear  that  where  the  father  has 
done  so,  and  the  person  furnishing  the  sup- 
port has  notice  of  the  fact,  he  cannot  main- 
tain an  action  against  the  father. 

[2]  The  real  question  in  the  present  case 
is  whether  or  not  the  agreement  entered  into 
by  the  husband  and  wife  on  April  9,  1909, 
had  the  effect  of  releasing  the  parental 
rights  of  the  father  over  his  minor  children 
and  surrendering  them  to  the  mother,  and 
of  Imposing  upon  her  the  corresponding  ob- 
ligation to  support  the  children.  We  think 
the  true  rule  is  that,  before  a  father  will 
be  held  to  have  by  contract  surrendered  con- 
trol over  his  minor  child  and  become  reliev- 
ed of  the  obligation  to  support  it,  an  agree- 
ment to  this  effect  must  be  shown,  clear  and 
definite  In  its  terms.  It  ought  to  take  a 
strong  case  to  relieve  a  father  from  the  le- 
gal and  moral  obligation  resting  upon  him 
to  care,  for  and  maintain  his  minor  child. 
An  Inspection  of  the  agreement  In  this  ease 
between  the  parties  shows  that  no  provision 
was  expressly  made  for  the  support  of  these 
children.  The  father  did  not  surrender  his 
parental  control  over  his  children;  but,  on 
the  contrary,  while  the  custody  was  with  the 
mother  for  the  larger  portion  of  time,  the 
father  retained  the  right  to  have  them  with 
him  at  stated  intervals,  and  the  right  to 
visit  the  children,  "so  as  to  look  after  their 
welfare,"  wherever  they  might  be  located. 
He  expressly  obligated  himself  to  buy  them 


310 


74  SOUTHEASTERN  REPORTER 


(Ga. 


schoolbooks  and  pay  their  tuition,  and  re- 
served the  "privilege"  of  giving  to  hie  minor 
daughter  such  things  as  he  might  deem  prop- 
er from  time  to  time.  The  contract  further 
provided  that  both  of  the  parties  should 
"work  for  the  interest  and  welfare  of  their 
two  children."  In  other  words,  we  construe 
it  as  a  joint  agreement,  partially  fixing  the 
rights  and  liabilities  of  each  parent,  simply 
in  order  to  forestall  domestic  friction. 
There  was  no  express  agreement  that  the 
mother  should  support  these  children.  Sup- 
pose, therefore,  she  had  refused  to  do  it; 
could  it  be  said  that  the  father  was  relieved 
from  the  legal  obligation  resting  on  him  to 
furnish  maintenance  for  these  helpless  chil- 
dren? We  cannot  know  what  the  parties 
had  in  mind,  except  as  they  have  expressed 
themselves  in  the  writing,  and  in  the  ab- 
sence of  an  express  agreement,  completely 
surrendering  his  parental  rights  and  reliev- 
ing himself  from  his  legal  obligation  to  sup- 
port his  children,  we  are  unwilling  to  hold 
that  the  father  is  not  liable  for  necessaries 
furnished  to  the  children,  which  he  -himself 
failed  to  provide.  This  being  so,  the  mother 
had  a  right  to  provide  the  necessaries  and 
to  look  to  the  father  for  reimbursement 
The  verdict  in  favor  of  the  plaintiff  was  de- 
manded by  the  evidence,  and  the  court  erred 
in  sustaining  the  certiorari. 
Judgment   reversed. 


(10  Ga.  App.  771) 

HARTWELL  RT.  CO.  v.  KIDD.     (No.  8,678.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Cabbiebs  (§  177*)— Carriage  of  Goods- 
Connecting  Carriers— Nature  and  Form 
of  Action. 

Where  goods  transported  over  the  line  of 
more  than  one  carrier  are  damaged  in  transit, 
the  holder  of  the  bill  of  lading  may  sue  the 
delivering  carrier,  either  for  the  breach  of  its 
implied  obligation  to  deliver  promptly  and 
safely,  or  upon  its  statutory  liability  as  the 
last  carrier  which  received  the  goods  "as  in 
good  order."  Where,  in  such  a  suit,  there  is 
no  allegation  that  the  carrier  received  the 
goods  as  in  $ood  order,  the  action  will  be  con- 
strued as  being  one  based  upon  the  common- 
law  liability  of  the  carrier. 

[Ed.   Note.— For  other  cases,   see  Carriers, 
Cent.  Dig.  §§  775-803;    Dec  Dig.  |  177.*] 

2.  Action  (5  86*)— Change  of  Fork. 

An  action  against  a  carrier,  based  upon 
its  common-law  liability  for  damage  to  goods 
shipped,  cannot  by  amendment  be  converted 
into  a  suit  founded  upon  the  statutory  liability 
created  by  section  2752  of  the  Civil  Code  of 
1910. 

[Ed.    Note.— For    other    cases,    see    Action, 
Cent  Dig.  |§  295-310;    Dec  Dig.  {  36.*] 

3.  Cabbiebs  (§  185*)— Carriage  of  Goods- 
Connecting  Cabbiebs— Rebuttal  of  Pre- 
sumption. 

Although,  when  a  suit  against  a  connect- 
ing carrier  for  damages  to  goods  in  transit  is 
based  upon  the  common-law  liability  of  the 
carrier,  there  is  a  presumption  that  the  goods 
were  received  in  good  order,  this  presumption 


may  be  rebutted;  and  when,  in  such  a  suit, 
it  affirmatively  appears  that  the  goods  were 
delivered  to  the  plaintiff  in  the  condition  in 
which  they  were  received  by  the  carrier,  a  re- 
covery is  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  835-850;    Dec  Dig.  |  185.*] 

4.  Evidence  (|  48*)—  Judicial  Notice  — 
Carrier's  Rates. 

Courts  will  not  take  judicial  cognizance 
of  the  schedule  of  rates  filed  by  a  carrier  with 
the  Interstate  Commerce  Commission  and  pub- 
lished as  required  by  the  acts  of  Congress. 
A  recovery  as  for  an  overcharge  in  freight 
upon  an  interstate  shipment  is  not  authorized, 
when  there  is  no  proof  of  the  lawful  rate 
which  the  carrier  is  allowed  to  demand. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  70;    Dec  Dig.  §  48.*] 

5.  Carriers  (S  202*)  —  Cabbiage  or  Live 
Stock  —  Actions  —  Sufficiency  of  Evi- 
dence. 

The  evidence  was  not  sufficient  to  author- 
ize a  recovery  as  for  an  overcharge  for  feed- 
ing the  live  stock  which  were  the  subject- 
matter  of  the  contract  of  carriage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  906-915;   Dec  Dig.  {  202.*] 

Error  from  Superior  Court,  Hart  County ; 
D.  W.  Meadow,  Judge. 

Action  by  O.  L  Eidd  against  the  flartwell 
Railway  Company.  Judgment  for  plaintiff,, 
and  defendant  brings  error.    Reversed. 

The  action  was  brought  in  a  justice's  court 
to  recover  $95.75,  embracing  three  items  of 
alleged  damage,  and  was  tried  on  appeal  in 
the  superior  court  In  the  cause  of  action 
attached  to  the  summons  It  was  alleged  that 
10  head  of  live  stock  had  been  delivered  to> 
a  common  carrier  at  Maryville,  Tenn.,  to  be 
delivered  to  the  plaintiff  at  Hartwell,  Ga.; 
that  there  was  an  unreasonable  delay  In  de- 
livery, caused  by  the  negligence  of  the  de- 
fendant; that  the  stock  were  not  properly 
watered  and  fed,  and  were  exposed  to  bad 
weather,  which  resulted  in  colds,  distemper, 
and  other  diseases,  and  thereby  reduced  the* 
market  value  of  the  stock  in  the  sum  of  $80  V- 
that  the  defendant  collected  $10  for  water- 
ing and  feeding  the  stock,  when  $5  was  the 
proper  charge;  and  that  the  collectible  rate- 
of  freight  on  the  shipment  was  $59.25,  and 
the  defendant  exacted  $70,  an  overcharge  or 
$10.75. 

The  defendant  demurred,  on  the  ground: 
that  the  plaintiff  had  combined  a  suit  on 
contract  with  an  action  ex  delicto.  The  de- 
murrer was  overruled,  and  exception  was- 
duly  taken  to  this  judgment  Over  objection 
of  the  defendant  the  plaintiff  was  permitted* 
to  amend  by  alleging  that  the  defendant  re- 
ceived the  stock  "as  in  good  order,"  and  was- 
hable, under  section  2752  of  the  Civil  Code 
of  1910,  for  $80  damage.  The  objection  was* 
that  the  amendment  set  forth  a  new  cause  of 
action,  and  exception  was  duly  taken  to  the- 
allowance  of  this  amendment 

The  defendant  answered  that  it  did  not 
feed  and  water  the  stock,  and  that  it  made- 
no  charge  therefor;   that  it  did  not  receive - 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Die  Key  No.  Series  ft  Rep'r  Indexes- 
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from  the  plaintiff  any  part  of  the  freight 
charges,  but  they  were  paid  by  the  shipper 
to  the  ^initial  carrier,  the  Louisville  &  Nash- 
ville Railway  Company ;  that  the  defendant 
did  not  damage  the  stock,  but  delivered  the 
shipment  to  the  plaintiff  promptly  in  the 
condition  in  which  It  was  received  from  the 
initial  carrier.  By  amendment  the  defendant 
pleaded  a  special  contract  made  with  the 
initial  carrier,  under  the  terms  of  which,  as 
a  condition  precedent  to  the  recovery  of  dam- 
ages for  Injury  to  the  stock,  the  plaintiff 
was  required  to'  give  written  notice  to  the 
agent  of  the  delivering  carrier,  before  the 
stock  was  removed  from  the  place  of  ship- 
ment  and  mingled  with  other  stock. 

The  plaintiff  recovered  the  full  amount 
sued  for,  and  the  defendant's  motion  for  a 
new  trial  was  overruled. 

James  H.  Skelton,  for  plaintiff  in  error. 
W.  L.  Hodges,  for  defendant  in  error. 

POTTLE,  J.  [1]  1.  When  goods  are  de- 
livered to  a  carrier,  and  direction  given  to 
ship  to  a  designated  point,  the  law  implies 
a  promise  to  transport  at  the  lawful  rate  by 
the  nearest  practicable  route;  and  this  im- 
plied promise  extends  to  every  carrier  who 
handles  the  shipment.  Where  goods  trans- 
ported over  the  line  of  more  than  one  carrier 
are  damaged  in  transit,  the  person  entitled 
to  recover  the  damages  may  sue  upon  the 
common-law  liability  arising  upon  the  im- 
plied promise,  or  upon  an  express  contract, 
if  one  was  made,  or,  in  this  state,  he  may 
bring  his  action,  under  Civil  Code  1910,  | 
2752,  against  the  last  carrier  receiving  the 
goods  "as  in  good  order."  In  the  present 
case  it  is  manifest  that  the  suit  as  originally 
brought  was  not  under  the  section  of  the 
Code  as  the  last  carrier  receiving  the  goods 
"as  in  good  order."  There  is  no  allegation 
that  the  defendant  received  the  goods  "as 
In  good  order."  A  general  averment  of  neg- 
ligence on  the  part  of  the  defendant  will  not 
suffice  to  take  the  place  of  this  essential  al- 
legation. No  express  contract  is  pleaded  by 
the  plaintiff,  and  it  is  clear  that  the  suit  is 
predicated  upon  the  carrier's  common-law 
liability.  The  case  of  Western  &  Atlantic  B. 
Co.  v.  Exposition  Cotton  Mills,  81  Oa.  522 
(2),  7  S.  E.  916,  2  L.  R.  A.  102,  is  directly 
in  point,  as  is  also  Central  of  Ga.  By.  Co. 
v.  Jones,  7  6a.  App.  165,  66  S.  E.  492. 

[2]  2.  Where  goods  conveyed  over  the  line 
of  more  than  one  carrier  are  damaged  in 
transit,  and  suit  is  brought  against  the  last 
carrier,  upon  the  common-law  liability,  the 
defendant  Is  presumed  to  have  received  the 
shipment  in  good  order;  but  this  presump- 
tion may  be  rebutted  by  proof  that  the  goods 
were  delivered  to  the  consignee  in  the  same 
condition  in  which  they  were  received  by  the 
defendant.  But  where  the  suit  is  brought 
upon  the  statutory  liability,  the  carrier's  re- 
ceipt of  the  goods  "as  in  good  order,"  with- 
out exception,  is  conclusive  upon  the  carrier. 


L.  &  N.  B.  Co.  v.  Burns,  9  Ga.  App.  241,  70 
S.  E.  1112,  and  citations;  Southern  By.  Co. 
t.  Waters,  125  Ga.  520,  54  S.  E.  620:  Susong 
v.  By.  Co.,  115  Ga.  361,  41  S.  B.  566.  Un- 
der this  statute  the  carrier  Is  estopped  to 
deny  liability,  without  reference  to  whether 
it  occasioned  the  damage,  when  it  either  ac- 
tually or  constructively  received  the  goods 
"as  in  good  order."  This  is  totally  different 
from  the  common-law  liability,  under  which 
the  carrier  is  held  responsible  only  for  its 
own  negligence.  Hence  it  is  that  a  suit 
brought  against  a  carrier  for  Its  own  neg- 
ligence under  its  common-law  liability  can- 
not by  amendment  be  converted  into  an  ac- 
tion to  enforce  the  statutory  liability.  Ex- 
position Mills  v.  W.  &  A.  B.  Co.,  88  Ga.  441, 
10  S.  B.  113;  Kavanaugh  v.  Southern  By. 
Co.,  120  Ga.  62,  67,  47  S.  E.  526,  1  Ann.  Cas. 
705.  The  court  erred  in  allowing  the  amend- 
ment. 

[3]  3.  As  the  evidence  demanded  a  finding 
that  the  defendant  promptly  delivered  the  car 
to  the  plaintiff,  and  that  the  stock  were  not 
injured  while  In  its  possession,  a  verdict  in 
the  plaintiff's  favor  was  unauthorized,  so 
far  as  the  sum  claimed  as  damages  for  in- 
jury to  the  stock  was  concerned. 

[4]  4.  Carriers  engaged  In  Interstate  com- 
merce are  required  by  the  act  of  Congress  to 
file  with  the  Interstate  Commerce  Commis- 
sion schedules  showing  all  the  rates  and 
charges  for  transportation  between  different 
points  on  its  own  route  and  points  on  the 
route  of  any  other  carrier,  when  a  through 
route  and  a  joint  rate  have  been  established. 
These  schedules  are  required  to  be  posted  in 
two  conspicuous  places  at  every  point  where 
the  carrier  receives  passengers  or  freight, 
respectively,  in  such  form  that  they  can  be 
conveniently  inspected  by  the  public.  See  2 
Hutch.  Carriers  (3d  Ed.)  p.  578.  The  jury 
found  In  favor  of  the  plaintiff  $10.75  for  over- 
charge In  the  transportation  rate.  There  was 
no  evidence  as  to  whether  the  Initial  carrier 
had  filed  and  published  a  schedule  of  trans- 
portation charges,  or  established  through 
routes  and  reasonable  rates  applicable  there- 
to, as  required  by  law.  The  only  evidence 
in  the  record,  as  to  the  lawful  transportation 
charge,  is  the  statement  of  the  plaintiff  that 
the  agent  of  the  Southern  Railway  Company 
told  him  the  rate  was  $59.25,  and  that  he  had 
previously  shipped  a  car  over  the  Southern 
Railway  from  Maryville,  Tenn.,  to  Hartwell, 
Ga.,  at  that  rate.  Manifestly  this  is  no  proof 
of  the  lawful  rate  which  the  carriers  were 
entitled  to  collect.  Without  reference  to 
whether  the  courts  will  take  judicial  notice 
of  the  rules  and  regulations  of  the  Interstate 
Commerce  Commission  without  proof  (as  to 
which  see  Wadley  Sou.  By.  Co.  v.  State,  137 
Ga.  — ,  73  S.  E.  744,  where  the  Supreme 
Court  declined  to  take  notice,  without  proof, 
of  the  existence  or  nonexistence  of  a  rule  of 
the  State  Railroad  Commission),  or  whether 
the  courts  know  judicially  the  maximum  rate 
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which  a  carrier  is  allowed  to  charge  In  a 
given  case  between  points  within  this  state, 
the  maximum  rates  for  Intrastate  shipments 
being  prescribed  and  promulgated  by  the 
rules  and  regulations  of  the  State  Commis- 
sion, we  cannot  take  judicial  cognizance  of 
Interstate  rates  and  tariffs.  The  Interstate 
Commerce  Commission  does  not  primarily  fix 
interstate  rates.  They  are  fixed  and  pro- 
mulgated by  the  carrier,  under  the  supervis- 
ory control  of  the  Commission,  with  the  right, 
upon  complaint  in  a  given  case,  to  require 
the  rate  to  be  changed.  When  carriers  have 
failed  voluntarily  to  establish  joint  rates 
and  through  routes,  the  Commission  has  pow- 
er to  do  so. 

The  rates  as  filed  and  published  being  con- 
clusive on  both  shipper  and  carrier,  It  is  no 
great  hardship  on  a  shipper  who  claims  an 
overcharge  to  require  him  to  furnish  the 
proof  to  sustain  his  claim.  We  may  presume 
that  the  carrier  has  filed  and  published  a 
schedule  of  rates  as  required  by  law;  but 
we  do  not  think  we  are  bound  to  know,  with- 
out proof,  what  is  the  published  and  authoriz- 
ed through  rate  on  a  car  of  live  stock  from 
Maryvilte,  Tenn.,  to  Hartwell,  Ga.  The  evi- 
dence shows  that  there  was  a  written  con- 
tract of  affreightment  with  the  Initial  car- 
rier, under  which  it  guaranteed  that  the  total 
freight  rate  would  not  exceed  $70.  This  was 
the  sum  collected,  and,  in  the  absence  of 
proof  to  the  contrary,  it  must  be  assumed 
that  the  carriers  did  not  exact  more  than 
the  law  permitted  them  to  collect.  We  may 
say,  in  passing,  that  we  have  taken  pains  to 
refer  to  a  copy  of  the  published  rates  on  file 
with  the  Interstate  Commerce  Commission, 
and  the  rate  collected  appears  to  be  the  same 
as  that  specified  in  the  published  tariff.  If 
the  rate  charged  was  the  rate  filed  and  pub- 
lished, It,  of  course,  follows  that  no  action 
can  be  maintained  in  a  state  court  to  recover, 
as  for  an  overcharge,  upon  the  theory  that 
the  rate  Is  unreasonable.  Sou.  Ry.  Co.  v. 
Moore,  133  Ga.  806,  818,  67  S.  E.  85,  26  I*  R. 
A.  (N.  S.)  851.  The  rate  agreed  upon  be- 
tween the  initial  carrier  and  the  shipper  be- 
ing the  rate  collected,  no  question  is  present- 
ed as  to  the  right  of  the  connecting  carrier  to 
collect  a  greater  rate,  if  the  one  fixed  by  the 
initial  carrier  was  less  than  the  maximum 
lawful  rate.  See  Goodln  v.  Sou.  Ry.  Co., 
125  Ga.  630,  54  S.  E.  720,  6  L.  R.  A.  (N.  S.) 
1054,  6  Ann.  Cas.  573. 

[5]  5.  If  the  defendant  exacted  of  the 
plaintiff  more  than  the  Initial  carrier  paid 
for  feeding  and  watering  the  live  stock,  or 
more  than  a  just  and  lawful  charge  for  this 
service,  the  plaintiff  can  recover  the  over- 
charge. But  the  burden  is  on  the  plaintiff 
to  prove  the  Illegal  exaction.  We  do  not 
think  he  carried  it  In  this  case.  His  mere 
statement  that  he  paid  $10,  and  should  not 
have  been  charged  but  $5,  will  not  suffice. 
He  must  offer  sufficient  data  to  enable  the 


jury  to  reach  a  correct  conclusion.  He  does 
not  show  how  many  times  the  stock  were 
fed,  or  what  was  paid  by  the  carrier,  or 
what  should  have  been  paid.  It  does  not 
clearly  appear  that  the  charge  for  feeding 
was  in  fact  paid  to  the  defendant  The  evi- 
dence was  not  sufficient  to  authorize  a  recov- 
ery of  the  Item  for  overcharge  in  feeding. 
The  effect  of  the  act  of  Congress  known  as- 
the  "Hepburn  Act"  (Act  June  29,  1906,  c 
3591,  34  Stat  584  [U.  S.  Comp.  St  Supp. 
1909,  p.  1149])  upon  the  special  contract  of 
affreightment  made  with  the  Initial  carrier,, 
and  the  extent  to  which  such  a  contract  Is 
binding  upon  the  defendant  as  connecting 
carrier,  are  questions  with  which  we  do  not 
find  it  necessary  to  deal.  The  demurrer  was 
too  general,  but  was  without  merit 
Judgment  reversed. 

■ 

(10  Ga.  App.  819> 

GUNN  ▼.  STATE.     (No.  8,975.) 

(Court  of  Appeals  of  Georgia*    March  19, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (f  1158*)— Mibnomkb— D«* 

CISION   OF   TBIAX   JUDGE. 

Where  a  plea  of  misnomer  is  filed,  the- 
merit  of  the  plea  (so  far  as  concerns  the  verity 
of  the  statement  that  the  defendant  is  charged 
by  a  name  other  than  his  true  name)   is  de- 

Sendent  upon  an  inspection  of  the  original  in- 
ictment  or  other  accusation;  and  the  decision 
of  the  trial  judge  that  the  name  in  which  the 
accused  is  charged  in  the  Indictment  is  th& 
same  as  that  which  his  plea  admits  to  be  his- 
true  name  is  final,  where  the  writing  in  the  in- 
dictment, though  somewhat  illegible  or  unin- 
telligible, can  reasonably  be  said  to  represent 
the  true  name  of  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  3061-8066,  8070,  8071,. 
3074;    Dec  Dig.  {  1158.*] 

2.  Indictment  and  Information  (|  147* )— 
Alteratio  n— Demurbeb. 

The  charge  that  an  indictment  has  been, 
altered,  since  It  was  returned  into  court,  can- 
not be  presented  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  490-494;.  Dec* 
Dig.  |  147.*] 

3.  Review  on  Certiorari. 

The  judge  of  the  superior  court  did  not 
err  in  overruling  the  petition  for  certiorari. 

Error  from  Superior  Court,  Greene  Coun- 
ty;  Jas.  B.  Park,  Judge. 

Paul  (alias  Coot)  Gunn  was  convicted  or 
gaming,  and  brings  error.    Affirmed. 

J.  A.  Beazley,  for  plaintiff  in  error.  Jos. 
E.  Pottle,  Sol.  Gen.,  and  Jas.  Davison,  for 
the  State. 

RUSSELL,  J.  To  the  indictment  (which 
had  been  transferred  from  the  superior  court 
to  the  county  court  of  Greene  county)  the- 
defendant  interposed  a  demurrer,  setting  up 
that  the  indictment  did  not  charge  him  with 
any  offense,  because  it  alleged  that  Paul 
Qreen,  alias  Coot  Green,  did  play  and  bet 
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for  money,  and  not  Paul  Gunn,  and  that  the 
demurrant  had  never  been  known  as  Paul 
•Green;  also  that  the  Indictment  showed  on 
Its  face  that  It  was  not  in  the  shape  in 
^rhich  it  was  when  it  left  the  grand  Jury 
room,  or  was  returned  by  the  grand  jury* 
for  "some  one  had  attempted  to  make  Gunn 
out  of  Green."  A  third  ground  of  the  de- 
murrer, based  upon  the  fact  that  a  prior  in- 
dictment for  the  same  offense  had  been 
•quashed,  was  not  insisted  upon.  The  de- 
fendant also  filed  a  plea  of  misnomer,  alleg- 
ing that  he  had  never  been  known  by  the 
name  of  Paul  Green,  or  Coot  Green;  that 
ills  true  name  was  Paul  Gunn,  and  he  had 
sometimes  been  known  by  the  name  of  Coot 
-Gunn,  but  had  never  been  known  by  any 
other  name  or  names,  and  never  by  the  name 
of  Paul  Green  or  Coot  Green.  The  Judge  of 
the  county  court  overruled  the  demurrer  and 
the  plea  of  misnomer,  and  the  Judge  of  the 
superior  court  sustained  these  rulings  by 
overruling  a  petition  for  certiorari, 

[1]  1.  It  is  very  plain,  from  the  record, 
that  the  Judge  of  the  county  court,  who  had 
the  original  indictment  before  him,  overruled 
the  plea  of  misnomer,  because  it  appeared  to 
him  that  the  indictment  did  not  charge  the 
defendant  in  the  name  of  Paul  Green  or 
Coot  Green,  as  alleged  in  the  plea,  but  that 
the  indictment  stated  the  name  of  the  ac- 
cused to  be  Paul  Gunn  or  Coot  Gunn,  thus 
charging  him  in  his  true  name.  It  is  true, 
as  stated  by  counsel  for  plaintiff  in  error  in 
his  brief,  that  "Gunn"  and  "Green"  could 
not  be  treated  as  idem  sonans;  but  It  is 
easy  to  see  how  "Green"  and  "Gunn"  might 
be  mistaken  for  each  other  when  written  by 
one  who  wrote  hastily,  and  whose  hand- 
writing was  not  plainly  legible.  The  Judge 
of  the  county  court  had  the  original  writing 
before  him,  and  therefore,  if  the  writing 
was  hard  to  decipher,  had  a  better  oppor- 
tunity of  determining  what  was  really  writ- 
ten in  the  indictment  than  a  reviewing  court 
could  possibly  have.  Evidently  he  adjudged 
the  name  of  the  accused,  as  written  in  the 
indictment,  to  be  Gunn,  and  not  Green ;  and, 
this  being  so,  the  plea  of  misnomer  could 
not  be  sustained.  Furthermore,  the  defend- 
ant admitted  that  he  was  apparently  accused 
in  his  true  name  of  Gunn,  because  he  al- 
leged that  the  indictment  had  been  altered 
subsequently  to  its  return  into  court  by  the 
grand  Jury.  And,  as  further  showing  that 
the  accused  was  charged  in  his  true  name, 
no  matter  if  the  writing  was  bad,  or  even  if 
it  had  been  altered,  the  clerk  of  the  court, 
in  transmitting  a  copy  of  the  indictment 
to  this  c6urt,  puts  the  name  of  the  defend- 
ant as  Gunn,  wherever  it  appears  in  the  in- 
dictment. 

It  is  not  suggested  that  the  certified  copy 
of  the  record  is  incorrect,  and  no  motion  is 
made  here  to  correct  it  We  are  therefore 
obliged  to  assume  that  the  name  of  the  de- 
fendant, as  stated  in  the  original  indictment, 


appears  so  written  therein  that,  even  if  it  is 
doubtful  whether  it  is  Gunn  or  Green,  it 
can  reasonably  be  interpreted  to  be  Gunn, 
and  would  ordinarily  be  read  as  Gunn,  and 
not  as  Green.  We  cannot  tell  from  the  rec- 
ord whether  the  plea  of  misnomer  was  sub- 
mitted to  the  Judge  to  pass  upon  the  facts 
without  the  intervention  of  a  Jury;  but, 
whether  this  is  true  or  not,  if  it  appears 
upon  the  face  of  the  indictment  that  the  ac- 
cused was  already  charged  in  his  true  name, 
the  Judge  did  not  err  in  passing  upon  the 
plea  without  submitting  it  He  should  over- 
rule it  as  in  the  present  instance,  or  decline 
to  entertain  it  and  strike  it  Passing  by  the 
alteration  of  the  indictment  alleged  in  the 
second  ground  of  the  demurrer,  we  hold,  as 
to  the  first  ground,  that  where  a  plea  of 
misnomer  is  filed,  and  the  merit  of  the  plea 
(so  far  as  concerns  the  verity  of  the  state- 
ment that  the  defendant  is  charged  by  a 
name  other  than  his  true  name)  is  dependent 
upon  an  inspection  of  the  original  indictment 
or  other  accusation,  the  decision  of  the 
trial  Judge,  that  the  name  in  which  the  ac- 
cused is  charged  in  the  indictment  is  the 
same  as  that  which  the  defendant  In  his 
plea  admits  to  be  his  true  name,  is  final, 
where  the  writing  in  the  Indictment,  though 
somewhat  illegible  or  unintelligible,  can  rea- 
sonably be  said  to  represent  the  true  name 
of  the  accused. 

[2]  2.  It  appears,  from  the  recital  of  the 
petition  for  certiorari,  which  the  county 
Judge  in  his  answer  admitted  to  be  true,  that 
the  solicitor  admitted  that  the  indictment 
did  at  one  time  read  as  follows:  "Charge 
and  accuse  Paul  Gunn,  alias  Coot  Gunn, 
with  the  offense  of  misdemeanor,  for  that 
the  said  Paul  Green,  alias  Coot  Green,  did 
play  and  bet  for  money,"  etc.,  and  that  some 
one  had  changed  it  after  it  left  the  grand 
Jury  room.  The  fact  that  extraneous  evi- 
dence is  required  to  support  this  second 
ground  of  the  demurrer  shows  that  the  al- 
leged defect,  or  that  the  alleged  alteration  of 
the  indictment,  could  not  be  reached  by  de- 
murrer. A  demurrer  must  necessarily  be  ad- 
dressed to  defects  apparent  upon  the  face  of 
the  pleadings  as  they  are  at  the  time  the 
demurrer  is  filed,  and  must  be  addressed  to 
the  pleadings  as  they  appear  of  file.  The 
overruling  of  this  ground  of  the  demurrer 
by  the  Judge  of  the  county  court  could  prop- 
erly have  been  placed  either  upon  the  ground 
that  the  demurrer  was  speaking  of  some- 
thing not  apparent  upon  the  face  of  the  rec- 
ord (and  certainly  so  if  the  original  paper 
itself  did  not  plainly  show  it  had  been  al- 
tered), or  upon  the  ground  that  the  defend* 
ant  should  have  presented  the  objection  by 
plea  in  abatement 

[3]  3.  The  point  of  the  petition  for  cer- 
tiorari was  that  Paul  Gunn  had  been  con- 
victed of  gaming  because  Paul  Green  gam- 
bled, and  counsel  for  the  plaintiff  in  error, 
in  his  brief,  says  that  it  seems,  if  a  con- 
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viction  under  this  indictment  is  allowed  to 
stand,  that  that  would  be  the  result  reached. 
This  point  is  not  involved.  It  is  admitted  in 
the  petition  for  certiorari  that  the  evidence 
introduced  made  out  a  case  of  gaming 
against  the  defendant  Therefore  only  two 
questions  were  presented  to  the  judge  of  the 
superior  court,  both  of  which  were  purely 
technical,  and  both  of  which,  for.  the  reasons 
stated  above,  were  correctly  decided.  The 
demurrer  could  not  reach  the  alteration  in 
the  indictment,  if  it  was  altered,  and  the 
reading  of  the  indictment  itself  controlled 
the  plea  of  misnomer. 
Judgment  affirmed. 


(10  Ga.  App.  823) 

HAYS  v.   STATE.     (No.  3,979.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  ly  the  Court.) 

1.  Criminal  Law  (§  804*)— Instructions. 

The  mandatory  requirement  of  section 
1056  of  the  Penal  Code  of  1910  that,  when 
requested  by  either  party  before  argument 
begins,  the  judges  shall  "write  out  their  charg- 
es and  read  them  to  the  jury,  and  it  shall  be 
error  to  give  any  other  or  additional  charge 
than  that  so  written  and  read,"  is  not  com- 
plied with  when,  in  the  charge  as  written, 
there  appears  a  notation  as  follows:  "§  1010, 
Code  1895,  volume  3{  read  if  statement  made 
by  defendant;  eras*  if  none."  The  charge,  as 
given,  not  appearing  in  the  record,  and  the 
evidence  being  conflicting,  the  failure  to  com- 
ply with  this  requirement  of  the  statute  de- 
mands a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  1948-1957;  Dec.  Dig.  § 
804.*] 

2.  Witnesses   (§  406*)— Evidence— Admissi- 
bility. 

The  evidence  being  conflicting  upon  the 
question  as  to  whether  any  offense  was  com- 
mitted at  the  time  and  place  alleged  in  the  in- 
dictment, and  whether,  if  so,  the  accused  was 
the  perpetrator,  it  was  error  to  reject  evi- 
dence that  a  person  in  the  presence  of  the 
state's  witness,  who  had  identified  the  accused 
as  the  perpetrator  of  the  offense,  had  been 
heard  making  inquiry  as  to  the  identity  of  the 
person  who  had  used  the  profane  language  de- 
scribed in  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1276-1279;   Dec  Dig.  §  406.*] 

3.  Criminal  Law   (f  784*)— Instructions— 
Circumstantial  Evidence. 

The  law  relative  to  circumstantial  evi- 
dence should  have  been  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1883-1888,  1922,  1960; 
Dec.  Dig.  §  784.*] 

4.  Sufficiency  of  Evidence. 

There  was  sufficient  evidence  to  authorize 
the  verdict,  and,  except  as  above  indicated,  no 
material  error  was  committed. 

Error  from  City  Court  of  Monticello;   A. 

5.  Thurman,  Judge. 

George  Hays  was  convicted  of  using  pro- 
fane language  in  the  presence  of  a  woman, 
and  brings  error.    Reversed. 

A.  Y.  Clement,  for  plaintiff  in  error. 
Greene  F.  Johnson,  Sol.,  for  the  State. 


POTTLE,  J.  The  accused  was  convicted  of 
using  profane  language  in  the  presence  of  a 
female.  The  evidence  was  sharply  conflict- 
ing. The  chief  witness  for  the  state  testified 
that  he  was  driving  by  a  negro  church  in 
company  with  a  young  lady,  and  that  as  he 
passed  the  church  the  negro,  who  was  one 
of  a  party  of  several,  used  the  profane  lan- 
guage set  forth  in  the  indictment  This 
witness  further  testified  that  he  went  within 
five  or  six  feet  of  the  accused,  and,  though 
the  moon  was  not  shining,  the  night  was 
bright,  and  the  circumstances  were  such  as 
to  indicate  that  the  accused  must  have 
known  that  the  lady  was  In  the  buggy.  Op- 
posed to  this  testimony  was  that  of  two 
white  men,  who  claimed  to  have  been  present 
at  the  time  the  language  was  alleged  to  have 
been  used,  and  who  testified  positively  that 
no  such  language  was  used  by  the  accused. 

[1]  1.  Counsel  for  the  accused  requested 
the  judge  to  reduce  his  charge  to  writing. 
The  judge,  in  attempting  to  comply  with  this 
request,  used  a  printed  charge  in  which  the 
following  notation  appeared:  "§  1010,  Code 
1895,  volume  3,  read  if  statement  made  by 
defendant;  erase  if  none."  It  is  contended 
that  this  was  not  a  compliance  with  the  man- 
datory requirement  of  the  law  {hat  the 
charge  be  reduced  to  writing.  A  somewhat 
similar  question  was  raised  in  the  case  of 
Walker  v.  State,  8  Ga.  App.  214,  68  S.  E.  873. 
There  the  charge,  as  in  the  present  case,  was 
reduced  to  writing,  except  that  it  contained 
a  notation  indicating  that  the  judge  had  read 
to  the  jury  an  act  under  which  the  indict- 
ment was  drawn,  but  this  notation  appeared 
in  the  charge  as  follows:  "Acts  1907,  page 
—  through  words  *in  section  1039/  p.  82." 
It  was  held  In  that  case  that  this  was  not  a 
compliance  with  the  requirement  of  the  sec- 
tion, which  compelled  the  judge  to  reduce  his 
charge  to  writing  when  a  request  to  that  ef- 
fect is  duly  made  by  the  accused.  In  that 
case  attention  was  called  to  the  fact  that  the 
Supreme  Court  had  previously  ruled  that  the 
judge,  instead  of  copying  in  his  charge  sec- 
tions of  the  Code  which  he  submits  to  the 
jury,  may  read  them  verbatim  to  the  jury, 
noting  accurately  in  his  charge  the  sections 
of  the  Code  so  read.  As  in  the  Walker  Case, 
the  judge's  charge  is  not  sent  up  in  the  rec- 
ord, and  we  have  no  means  of  telling  wheth- 
er the  judge  actually  read  the  section  of  the 
Code  noted  in  his  charge  or  not.  It  appears 
that  the  defendant  did  make  a  statement  in 
the  case. 

Section  1056  of  the  Penal  Code  of  1910 
provides  that,  when  counsel  for  either  party 
requests  it  before  argument  begins,  the  judg- 
es shall  "write  out  their  charges  and  read 
them  to  the  jury,  and  it  shall  be  error  to 
give  any  other  or  additional  charge  than 
that  so  written  and  read."  It  is  somewhat 
an  extension  of  the  mandatory  requirement 
of  this  section  to  permit  the  judge  to  read  a 
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flection  of  the  Code  without  copying  it  in 
his  charge,  simply  noting  in  his  charge  the 
number  of  the  section  so  read.  But  certain- 
ly, when  the  judge  undertakes  to  comply 
with  this  statute  by  noting  in  the  written 
charge  sections  of  the  Code  or  statutes  which 
he  may  read  to  the  jury,  it  must  unequivo- 
cally appear,  from  the  charge,  that  the  sec- 
tions were  in  fact  read  as  noted.  Here  it  is 
Impossible  to  tell  whether  the  judge  read 
section  1010  of  the  Code  of  1895  or  not.  It 
does  appear  that  the  defendant  made  a  state- 
ment, and  presumably  the  section  was  read 
to  the  jury;  but  the  plain  requirement  of 
the  statute  is  that  the  written  charge  shall 
show  unequivocally,  either  verbatim  or  by 
reference,  every  instruction  given  to  the 
jury,  and,,  when  this  mandatory  requirement 
of  the  statute  has  been  violated,  it  Is  the 
duty  of  this  court  to  direct  a  new  trial  in 
any  case  where  the  evidence  Is  conflicting 
and  a  different  result  would  have  been  au- 
thorized. 

[2]  2.  While  one  of  the  state's  witnesses 
was  on  the  stand,  the  accused  offered  to 
fihow  that  this  witness,  in  company  with 
two  kinsman,  afterwards  went  back  to  the 
negro  church  on  the  same  night  for  the  pur- 
pose of  ascertaining  who  had  used  the  pro- 
fane language,  and  that  one  of  the  persons 
accompanying  the  witness,  in  his  presence, 
made  inquiry  at  the  church  as  to  which  one 
of  the  negroes  had  previously  used  the  pro- 
fane language  described  In  the  Indictment. 
The  court  declined  to  admit  this  proof,  and 
we  think  this  was  error.  One  of  the  de- 
fenses was  that  the  accused  was  not  the  per- 
son who  used  the  profane  language,  and  it 
was  sought  to  show  that  the  state's  witness 
had  really  not  been  able  to  Identify  the  ac- 
cused as  the  perpetrator  of  the  offense.  It 
was  competent  for  the  accused  to  show,  if 
he  could,  that  this  witness  for  the  state,  on 
the  same  night  on  which  the  offense  was  al- 
leged to  have  been  committed,  approached 
the  accused  and  several  other  negroes  at  the 
church,  and  that  one  of  these  persons  who  ac- 
companied the  witness,  In  his  presence,  be- 
fore charging  the  accused  with  the  offense, 
Inquired  as  to  who  had  previously  used  the 
profane  language  when  the  witness  had  pass- 
ed along  in  his  buggy  with  the  young  lady. 

[3, 4]  3, 4.  We  think  there  was  enough  evi- 
dence to  authorize  a  conviction.  It  is  contend- 
ed that  there  was  no  proof  by  the  state  that 
the  language,  if  used,  was  used  without  pro- 
vocation, or  that  the  accused  knew  of  the 
presence  of  the  young  lady.  These  things 
may  be  shown  by  circumstantial  as  well  as 
by  direct  evidence,  and  there  were  sufficient 
facts  and  circumstances  to  justify  the  jury 
in  finding  both  that  the  language  was  used 
by  the  accused  without  provocation  and  that 
he  knew  of  the  presence  of  the  young  lady 
In  question.  It  is  contended  that  the  court 
should  not  have  charged  all  of  section  396 
of  the  Penal  Code  of  1895,  since  the  lan- 


guage described  in  the  indictment  was  pro* 
fane,  and  there  was  no  charge  that  the  ac- 
cused had  used  opprobrious  words  or  abusive 
language  to  another,  tending  to  cause  a 
breach  of  the  peace.  It  would  have  been 
better  not  to  read  this  entire  section,  and  if 
it  was  read  the  court  should  have  been  care- 
ful to  instruct  the  jury  that  only  the  latter 
part  of  the  section  was  applicable  to  the 
charge  made  in  the  indictment ;  but  his  fail- 
ure to  do  this  is  not  reversible  error. 

Complaint  is  also  made  that  the  court  re- 
fused to  give  a  certain  Instruction,  requested 
in  writing,  in  reference  to  the  degree  of 
proof  required  to  authorize  a  conviction. 
As  stated,  the  charge  was  not  sent  up  with 
the  record.  The  request  referred  to  was 
pertinent  and  legal,  and  an  instruction  of 
the  nature  therein  indicated  should  have 
been  given.  There  was  no  direct  proof  that 
the  accused  knew  of  the  presence  of  the 
young  lady.  There  was  some  evidence  that 
he  could  have  seen  her,  and  probably  did 
see  her;  but  there  was  also  evidence  that 
the  night  was  dark.  This  necessary  element 
of  the  case  depended  upon  circumstantial 
evidence,  and  the  judge  should  have  charg- 
ed the  law  relative  to  that  character  of  evi- 
dence. Riley  v.  State,  1  Ga.  App.  651,  57  8. 
E.  1031. 

Judgment  reversed. 

(10  Gft.  App.  806) 

MOORE  v.  STATE.    (No.  3,963.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(Syllabus  ly  the  Court.) 

1.  Criminal  Law  («  720%,  721%*)— Argu- 
ment of  Counsel. 

While,  as  a  general  rule,  the  right  of 
counsel  to  argue  as  to  occurrences  which  have 
taken  place  in  the  presence  of  the  jury  during 
the  trial,  and  to  suggest  to  the  Jury  any  in- 
ferences legitimately  deducible  therefrom,  is 
not  to  be  abridged,  still,  in  a  criminal  case, 
the  prosecuting  attorney  should  not  be  per- 
mitted, over  the  defendant's  objection,  to  ex- 
press nis  individual  opinion  that  the  defendant 
then  on  trial  is  guilty,  or  to  argue  that  the 
failure  of  the  defendant  to  introduce  testi- 
mony is  attributable  to  a  sense  of  conscious 
guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1673,  1677;  Dec  Dig.  §i 
720%,  721%.*f 

2.  Cbuqnai.  Law    (§*   1037,   1171*)   —  Ar- 
gument or  Counsel— New  Trial. 

Improper  remarks  of  counsel  will  not 
work  a  new  trial,  where  timely  objection  is 
not  made,  where  it  plainly  appears  that,  under 
the  law  and  the  evidence,  no  other  result  was 
possible  than  that  reached  In  the  verdict  ren- 
dered. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Di*.  $1  1691,  2645,  3126,  3127; 
Dec.  Dig.  §§  1037,  1171.*] 

3.  Review  on  Appeal. 

Other  than  as  dealt  with  in  the  first  and 
second  divisions  of  the  opinion,  the  trial  was 
free  from  error. 

Pottle,  J.,  dissenting. 


•For  other  cases  ses  same  topic  ana  section  NUMBER  in  Dee.  Dlf.  *  Am.  Die  Key  No.  Scries  *  Rep'r  Indexes 
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Error  from  Superior  Court,  Coffee  County; 
T.  A.  Parker,  Judge. 

Elisha  Moore  was  convicted  of  crime,  and 
brings  error.    Reversed. 

J.  W.  Quincey,  C.  A.  Ward,  W.  A.  Wood, 
and  F.  -Willis  Dart,  for  plaintiff  in  error. 
M.  D.  Dickerson,  Sol.  Gen.,  and  McDonald 
&  Willingham,  for  the  State. 

RUSSELL,  J.  Section  4957  of  the  Civil 
Code  of  1910  declares  that,  "where  counsel 
in  the  hearing  of  the  jury  make  statements 
of  prejudicial  matters  which  are  not  in  evi- 
dence, it  is  the  duty  of  the  court  to  inter- 
pose and  prevent  the  same;  and,  on  objec- 
tion made,  he  shall  also  rebuke  the  same, 
and  by  all  needful  and  proper  instructions 
to  the  jury  endeavor  to  remove  the  improper 
impression  from  their  minds;  or,  in  his  dis- 
cretion, he  may  order  a  mistrial,  if  the  plain- 
tiff's attorney  is  the  offender."  As  pointed 
out  by'  Justice  Cobb  in  O'Dell  v.  State,  120 
Ga.  155,  47  S.  E.  577,  this  section  is  a  codifi- 
cation of  rulings  contained  in  two  criminal 
and  two  civil  cases — Croom  v.  State,  90  Ga. 
430  (4),  17  S.  E.  1003;  Farmer  v.  State,  91 
Ga.  720  (2),  18  S.  E.  967;  Augusta  Railroad 
Co.  v.  Randall,  85  Ga.  298  (6),  11  S.  E.  706; 
Metropolitan  Street  Railroad  Co.  v.  Johnson, 
90  Ga.  501  (6),  16  S.  E.  49.  In  the  criminal 
cases  above  cited,  and  in  the  Johnson  Case, 
supra,  the  ruling  was  Invoked;  but  in  the 
Randall  Case,  supra,  the  Judgment  was  re- 
versed, even  though  It  does  not  appear  that 
a  ruling  was  invoked.  In  the  present  case 
it  appears  from  the  note  of  the  presiding 
Judge  that  the  defendant  had  twice  moved  to 
continue  the  case  on  account  of  the  absence 
of  a  witness,  Roy  Paulk,  upon  the  statement 
that  he  expected  to  prove  by  this  witness 
that  the  state's  witness  was  of  bad  character, 
and  not  worthy  of  belief,  and  had  made  state- 
ments denying  that  he  had  bought  the  liquor 
from  the  defendant.  In  other  words,  the 
defendant  had  stated,  upon  the  showing  for 
a  continuance,  that  he  expected  to  elicit 
from  the  absent  witness,  for  the  purpose  of 
impeaching  the  state's  witness,  evidence  of 
the  bad  character  of  the  state's  witness,  and 
also  expected  to  prove  by  the  absent  wit- 
ness that  the  state's  witness  had  made  con- 
tradictory statements  as  to  matters  material 
to  the  issue. 

It  appears,  from  the  recitals  of  the  ground 
of  the  motion  for  new  trial,  as  approved  by 
the  trial  Judge,  that  the  motion  for  a  con- 
tinuance was  made  on  Tuesday,  November 
7th,  the  day  previous  to  that  on  which  the 
trial  was  held,  and  the  court  did  not  at  that 
time  put  the  defendant  to  trial,  but  directed 
the  sheriff  to  bring  in  the  witness  Paulk, 
and  when  the  case  was  tried  on  Wednesday 
Paulk  was  present  and  was  sworn,  but  was 
not  introduced  by  the  defendant  In  his  ar- 
gument to  the  Jury  J.  N.  McDonald,  Esq., 
who  was  of  counsel  for  the  state,  referred 
to  the  statement  of  counsel  as  to  desiring  the 
presence  of  the  witness  Paulk,  and  argued 


that  the  defendant  had  failed  to  introduce 
this  witness,  or  to  prove  by  him  what  coun- 
sel said  he  expected  to  prove  by  him,  and 
that  the  statement  was  made  to  continue  the 
case  solely  for  delay,  adding  in  his  argu- 
ment, "that  the  said  statement  had  been  made 
because  the  defendant  knew  he  was  guilty, 
and  for  the  purpose  of  flim-flamming  the 
court,  and  to  continue  the  case,  and  *  *  * 
that  this  was  an  evidence  of  the  defendant's 
guilt"  At  the  commencement  of  this  part 
of  the  argument  the  defendant's  counsel  ob- 
jected, upon  the  ground  that  there  was  noth- 
ing in  the  record,  or  before  the  jury,  or  la 
the  evidence  to  authorize  this  kind  of  argu- 
ment, and  that  it  was  prejudicial  to  the  de- 
fendant's case,  and  requested  the  court  to- 
require  counsel  to  desist  from  this  kind  of 
argument  The  court  overruled  the  objec- 
tion, and  held  that  it  was  permissible  for 
counsel  to  argue  before  the  jury  anything 
that  came  up  during  the  term  of  court  in  the 
presence  of  the  Jurors,  in  connection  with 
the  case,  either  during  the  trial  or  prior 
thereto,  and  that  he  would  permit  state's 
counsel  to  continue  the  argument  along  this 
line.  The  state's  counsel  thereafter  proceed- 
ed with  the  argument  over  the  counsel's  ob- 
jection. 

[1,2]  The  question  presented  by  this  as- 
signment of  error  is  twofold:  (1)  Was  the 
argument  unauthorized  and  prejudicial  to  the 
defendant?  (2)  If  so,  was  the  attention  of 
the  judge  called  to  it,  and  his  authoritative 
intervention  so  properly  invoked  as  that  his 
refusal  to  sustain  the  objection  and  to  en- 
deavor to  remove  the  impression  made  upon 
the  mind  of  the  jury  by  improper  argument,, 
was  error,  requiring  the  grant  of  a  new  trial? 
The  proposition  that  argument  not  based  up- 
on evidence  is,  generally  speaking,  improper 
scarcely  needs  to  be  supported  by  citations 
of  authority.  The  jury  are  sworn  in  every 
criminal  case  to  render  a  true  verdict  ac- 
cording to  the  evidence;  but,  as  the  right  of 
counsel  to  argue  many  circumstances  which 
may  legitimately  appear  upon  the  trial  in 
connection  with  the  taking  of  the  testimony 
is  not  to  be  unduly  prescribed,  it  is  manifest 
that  argument  with  reference  to  these  mat- 
ters is  not  to  be  inhibited,  and  that  to  con- 
fine counsel  solely  to  the  words  of  the  tes- 
timony would  be  to  give  the  rule  too  narrow 
a  meaning.  As  the  law  allows  the  jury  to 
judge  of  the  manner  of  the  witnesses  on  the 
stand,  and  to  weigh  their  testimony  by  their 
Interest  in  the  case,  and  measure  their  cred- 
ibility by  various  other  circumstances  which 
may  present  themselves  to  the  attention  of 
the  jury  during  the  trial,  it  is  plain  that 
the  jury,  in  determining  as  to  the  credibility 
of  testimony  put  before  them,  can  consider 
some  matters  which  would  not  come  within 
the  testimony  itself.  The  testimony  of  a  par- 
ticular witness  might  make  or  disprove  the 
case  of  guilt,  and  yet  his  manner,  as  a  whole, 
might  convince  the  jury  that  he  did  not  speak 
the  truth  when  he  stated  the  facts  by  him 
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related.  Certainly  anything  that  occurs  in 
the  presence  of  the  jury,  after  they  are  im- 
paneled, which  could  legitimately  throw  light 
on  the  credibility  of  any  witness,. or  which 
could  add  or  detract  from  the  weight  of  his 
testimony,  would  be  legitimately  a  subject- 
matter  for  their  consideration,  and,  conse- 
quently, proper  subject  of  argument  on  the 
part  of  counsel. 

In  the  present  case,  however,  the  state- 
ments which  were  being  criticised  by  coun- 
sel were  not  addressed  to  the  jury*  but 
were  made  to  the  judge,  in  moving  to  post- 
pone or  continue  the  case.  Juries  have  no 
duty  in  connection  with  the  continuance  of 
a  case,  and  no  power  to  affect  a  judgment 
upon  the  motion.  The  jury  does  not  hear, 
as  evidence  in  the  case,  the  evidence  relat- 
ing to  a  motion  for  continuance;  for  they 
have  no  power  to  pass  upon  the  sufficiency 
or  credibility  of  such  testimony.  It  is  a 
matter  solely  for  the  court  On  the  mo- 
tion for  continuance  the  judge  may  disbe- 
lieve a  witness  whom  the  jury  might  be- 
lieve, or  on  countershowlng  he  may  believe 
a  witness  whom  the  jury  would  entirely  dis- 
credit; so  that  in  a  technical  sense  the  evi- 
dence submitted  to  a  court,  upon  a  motion 
for  continuance  or  postponement,  Is  not  the 
evidence  with  which  the  jury  have  to  deal 
apon  the  trial,  or  the  evidence  included  in 
their  oath.  Plainly,  then,  the  objection  of 
the  counsel  for  the  plaintiff  in  error  that 
the  argument  was  not  authorized  by  evi- 
dence is  supported.  Nor  does  it  appear  that 
the  showing  for  continuance  was  made  in 
the  presence  of  the  jury  who  actually  tried 
the  case.  As  the  motion  for  postponement 
was  made  the  day  before  the  trial,  the  ju- 
ry, of  course,  had  not  been  impaneled.  The 
particular  12  jurors  to  whom  the  argument 
of  state's  counsel  was  being  addressed  may 
have  heard  the  statement  of  counsel  on  the 
day  previous,  or  they  may  not.  Until  they 
were  Impaneled  there  was  nothing  to  re- 
quire their  attention  to  evidence,  and,  fur- 
thermore, a  portion  of  the  jury  might  have 
been  engaged  in  some  other  case  at  the  time 
the,  case  was  called  on  a  previous  day,  or 
some  of  them  might  have  been  temporarily 
excused  from  the  courtroom.  There  is  noth- 
ing to  show  that  the  identical  12  men  who 
were  passing  upon  the  issue  of  the  defend- 
ant's guilt  or  innocence,  and  who  had  been 
sworn  to  determine  that  issue,  according  to 
the  evidence,  were  present  the  previous  day, 
and  heard  what  transpired.  Furthermore, 
the  statement  in  reference  to  what  was  ex- 
pected to  be  shown  by  the  absent  witness 
seems  to  have  been  made,  not  by  defendant 
himself  as  a  witness  under  oath,  but  mere- 
ly as  the  statement  of  defendant's  counsel 
In  his  behalf. 

For  all  of  these  reasons  it  seems  to  us 
that  any  reference  to  the  statements  of 
the  defendant's  counsel  the  previous  day,  be- 
fore the  jury  were  impaneled,  can  readily 
be  determined  to  be  improper,  though  not 


necessarily  prejudicial;  and  certainly  they 
are  not  ground  for  reversal,  unless  proper 
and  timely  objection  was  made.  The  rule 
seems  to  be  well  settled  that  unless  an  ob- 
jection Is  interposed,  and  some  ruling  on 
the  part  of  the  court  is  invoked,  a  party 
will  be  deemed  to  have  waived  his  right  to 
objection,  and,  after  verdict,  will  not  be 
heard  to  assign  error  upon  improper  argu- 
ment As  the  converse  to  this  proposition, 
It  appears  evident  from  the  cases  cited, 
that  where  counsel  indulges  in  argument  un- 
supported by  evidence,  and  not  based  up- 
on any  matter  which  occurred  during  the 
trial  in  the  presence  of  the  jury  after  they 
were  Impaneled,  a  new  trial  should  be 
granted,  if  the  intervention  and  protection 
of  the  court  is  invoked  in  the  proper  way 
and  at  the  proper  time,  and  is  refused. 

Practically  the  same  point  as  is  here  in- 
volved seems  to  have  been  decided  upon 
practically  the  same  state  of  facts  in  Black- 
man  v.  State,  78  6a.  592,  595,  3  S.  E.  418, 
419;  and,  while  this  ruling  was  not  made 
by  a  full  bench,  the  similarity  between  the 
facts  in  that  case  and  in  the  instant  case, 
as  well  as  the  soundness  of  its  reasoning, 
would  commend  it  as  a  safe  precedent  In 
that  case  the  court  said:  nOn  the  twenty- 
third  ground  of  this  motion  we  shall  be 
compelled  to  send  this  case  back  for  anoth- 
er hearing.  That  ground  complains  that 
the  court,  despite  the  objection  of  the  de- 
fendant's counsel,  permitted  Edgar  M.  Butt, 
Esq.,  one  of  the  counsel  for  the  state,  to  re- 
fer in  his  argument  to  what  the  prisoner  in 
his  motion  for  continuance  said  he  could 
prove,  and  to  mention  that  the  defendant 
had  failed  to  prove  what  he  said  he  could 
prove,  and  to  insist  upon  this  before  the 
jury  as  an  evidence  of  guilt.  On  the  mar- 
gin of  the  paper  containing  this  ground  of 
the  motion  there  is  the  following  note,  sign- 
ed by  the  judge:  'Defendant  made  a  motion 
for  continuance  on  account  of  absent  wit- 
nesses. The  court  delayed  the  case  and 
sent  for  and  procured  the  absent  witness- 
es. They  were  not  introduced,  and  Judge 
Butt' —  Here  the  note  ends.  It  undoubt- 
edly shows  that  he  had  not  reached  the  end 
of  what  he  intended  to  state.  He  probably 
intended  to  add  more,  but  the  record  does 
not  show  what  it  was.  Now  this, defend- 
ant as  appears  from  the  record,  had  made 
a  motion  to  continue  this  case  for  the  ab- 
sence of  certain  witnesses,  by  whom  he  ex- 
pected to  prove  that  he  was  not  near  the 
scene  of  the  homicide  at  the  time  it  took 
place.  These  persons  were  sent  for.  They 
appeared,  but  he  failed  to  introduce  them. 
This  motion  was  made,  it  will  be  remarked, 
before  the  jury  was  impaneled,  and  was 
probably  made  in  writing,  or,  if  made  oral- 
ly, there  was  no  evidence  of  it  before  that 
jury,  and  it  was  certainly  a  very  damaging 
circumstance  to  allow  counsel  to  proceed 
and  argue  the  guilt  of  the  prisoner  from  his 
failure    to    produce   these    witnesses;     and 
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when  the  court's  attention  was  called  to 
this  subject,  he  should  promptly  have  re- 
proved the  proceeding  and  admonished  the 
jury  that  it  was  improper,  and  that  they 
should  give  it  no  attention,  but  this  he 
seems  to  have  declined.  Unless  this  was 
a  case  of  circumstantial  evidence  so  strong 
as  to  imperatively  demand  the  finding  the 
jury  made,  we  can  easily  see  how  Injury, 
and  great  injury,  might  have  resulted  to 
this  defendant  from  such  a  course  of  pro- 
ceeding. The  defendant  may  be  guilty,  and 
may  have  been  proved  to  be  guilty;  but  his 
guilt  could  be  established  only  by  legal  tes- 
timony properly  introduced  to  the  jury  by 
witnesses  with  whom  he  was  entitled  to  be 
confronted.  Has  the  defendant  had  a  fair 
trial,  with  none  but  legal  testimony  before 
the  jury?  We  think  not  We  cannot  un- 
dertake to  say  what  influence  the  circum- 
stances improperly  insisted  upon  in  the  ar- 
gument may  have  had  upon  the  jury;  and 
a  new  trial  is  therefore  granted  solely  upon 
the  twenty-third  ground  of  the  motion." 

The  state's  counsel  relies  upon  the  earlier 
case  of  Inman  v.  State,  72  6a.  209,  as  pre- 
senting a  rule  contrary  to  the  rule  laid  down 
In  the  Blackman  Case,  supra,  and  as  being 
controlling,  because  an  earlier  authority.  We 
do  not  see  that  the  decision  in  the  Blackman 
Case  in  any  wise  conflicts  with  the  ruling  in 
the  Inman  Case.  All  that  was  said  by  the 
solicitor  general  in  the  Inman  Case,  as  ex- 
plained by  the  trial  judge,  was  that  the  de- 
fendant had  moved  for  a  continuance  on  the 
ground  of  the  absence  of  a  witness,  and 
when  this  witness  was  produced  in  court  he 
did  not  have  him  sworn  as  a  witness.  The 
only  comment  of  the  solicitor  general  upon 
the  alleged  facts  was  that  counsel  for  the  de- 
fendant had  dilly-dallied  with  the  case. 
There  was  no  criticism  of  the  defendant  him- 
self, nor  any  charge  that  the  conduct  of  the 
defendant  or  of  his  counsel  was  influenced  by 
any  motive  other  than  the  desire  for  delay. 
There  was  not  even  a  suggestion  in  the  ar- 
gument of  the  state's  counsel  that  the  con- 
duct of  the  defendant's  counsel  was  conclu- 
sive of  the  defendant's  guilt,  and  certainly 
there  was  no  assertion,  as  in  the  present 
case,  that  that  conduct  was  due  to  the  de- 
fendant's consciousness  of  guilt  The  most 
that  appeared  in  the  Inman  Case  is  that  the 
solicitor  general  criticised  the  delay  in  the 
case.  But  desire  for  delay,  in  some  cases, 
might  be  consistent  with  the  defendant's  in- 
nocence. 

In  the  present  case  counsel  for  the  state  as- 
serted unequivocally  that  the  whole  purpose 
was  to  "flim-flam"  the  court  into  granting  a 
continuance,  and  that  the  witness  was  not 
produced  because  the  defendant  was  guilty, 
and  conscious  that  he  was  guilty.  In  the  In- 
man Case  Justice  Blandford  did  not  enter  in- 
to a  discussion  of  the  principles  involved,  but 
seems  to  have  decided  the  point  merely  with 
reference    to   the    particular    circumstances 


which  surrounded  it,  and  it  did  not  appear 
that  the  argument  necessarily  concerned  the 
question  of  the  guilt  or  innocence  of  the  ac- 
cused. Furthermore,  in  the  Inman  Case  the 
defendant's  counsel  merely  entered  a  general 
objection.  He  did  not  invoke  any  affirmative 
relief.  In  the  Blackman  Case  (while  it  is  a 
later  case)  the  reasons  upon  which  it  Is  based 
are  stated,  and  the  general  result  of  permit- 
ting argument  not  authorized  by  evidence, 
and  as  to  matters  not  addressed  to  the  jury, 
was  in  the  mind  of  the  court  In  comparing 
the  decisions  hi  these  two  cases  it  must  be 
remembered,  even  if  we  adhere  to  the  rule 
which  gives  authority  to  the  older  decision, 
that  the  subject  was  not  at  that  time  em- 
braced in  the  Code.  All  of  the  rulings  to 
which  we  have  referred  as  forming  the  basis 
of  section  4957  of  the  Civil  Code  of  1910  were 
made  subsequently  to  the  decisions  in  these 
two  cases;  but  in  1895  the  Legislature  em- 
bodied those  rulings  in  the  Code  (Civil  Code 
of  1895,  S  4419),  and  for  that  reason,  in  so 
far  as  anything  ruled  in  either  of  these  cases 
conflicts  with  the  Code,  it  must  yield  to  the 
express  legislative  mandate.  As  we  stated 
above,  It  would  seem  to  follow,  from  the  rul- 
ings In  which  new  trials  were  refused  be- 
cause no  objection  to  the  prejudicial  argu- 
ment was  interposed  at  the  time  of  the  argu- 
ment, that  if  objection  had  been  interposed, 
as  in  the  present  case,  a  new  trial  would 
have  been  granted. 

In  our  opinion,  therefore,  the  question  In 
every  case  turns  upon  whether  the  nature  of 
the  argument  is  such  that  it  is  manifestly 
improper  and  prejudicial  to  the  rights  of  the 
opposite  party.  If  the  nature  of  the  remark 
is  such  that  it  can  plainly  be  seen  that  It 
could  not  have  affected  the  result,  the  error 
would  be  harmless,  and  would  afford  no 
ground  for  a  new  trial.  For  this  reason,  if 
the  argument  was  directed  to  some  collateral 
matter,  not  directly  affecting  the  guilt  or 
innocence  of  the  accused  in  a  criminal  trial, 
though  the  argument  might  be  improper,  the 
error  would  seem  to  be  immaterial.  Under 
this  head  we  might  class  criticisms  of  the 
defendant's  appearance,  style  of  dress,  tone 
of  voice,  and  physical  defects.  While  such 
argument  would  be  Improper,  It  might  not  be 
prejudicial,  though  in  some  jurisdictions  it 
has  been  held  to  be  reversible  error.  On  the 
other  hand,  if  the  statement  is  an  expression 
of  the  personal  opinion  of  the  prosecuting 
attorney  in  a  criminal  case  that  the  defend- 
ant is  guilty,  this  is  error,  and  it  must  be 
presumed  to  be  prejudicial  error,  because 
cases  can  be  imagined  where  counsel  might 
be  engaged  for  the  prosecution  whose  person- 
al opinion  would  have  such  weight  with  the 
jury  as  to  unduly  affect  their  finding  upon 
the  facts,  or  if  the  argument  is  such,  al- 
though dedudble  from  some  of  the  evidence, 
as  to  address  itself  unfairly  to  passion  or 
prejudice,  as  in  the  Farmer  Case,  supra,  this, 
if  objected  to,  would  afford  ground  for  a  new 
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trial  because  the  argument  Is  not  legitimate. 
For  the  same  reason,  the  pressing  upon  the 
jury  of  an  inference  drawn  from  facts  out- 
side of  the  evidence,  or  circumstances  which 
may  not  rest  within  the  knowledge  of  the 
jury,  except  from  the  statement  of  counsel,  is 
manifestly  improper,  and  where  the  infer- 
ence drawn  from  such  unauthorized  state- 
ments is  adopted  and  used  as  conclusive  evi- 
dence of  guilt,  it  cannot  be  said  to  he  harm- 
less. 

When  counsel  In  the  present  case  asserted 
that  the  defendant  was  trying  to  "flim-flam" 
the  court,  because  he  had  moved  to  continue 
his  case,  counsel  was  addressing  an  argument 
to  the  jury  with  which  they  had  no  concern. 
The  argument  might  have  been  proper  to 
the  court  in  resisting  the  motion  for  contin- 
uance, but  certainly  the  only  effect  of  it 
before  the  jury  would  be  to  prejudice  them 
against  the  defendant;  for  the  question  be- 
fore the  jury  was,  not  whether  the  defend- 
ant's motion  for  a  continuance  was  meri- 
torious, but  whether,  he  was  guilty  of  the 
offense  charged  In  the  indictment,  and  coun- 
sel's statement  that  the  defendant  had  not 
put  up  "the  witness  because  he  knew  he  was 
guilty  seems  to  us  to  be  objectionable  for  the 
same  reason  that  counsel  for  the  state  Is 
not  permitted  to  state  to.  the  jury  that  the 
defendant  has  not  made  a  statement,  or  to 
argue,  from  the  fact  that  the  defendant  has 
not  made  a  statement,  that  it  may  be  in- 
ferred that  he  is  guilty  of  the  offense  charg- 
ed. The  rule  that  the  defendant's  failure  to 
make  a  statement  cannot  be  commented  up- 
on has  been  rigidly  adhered  to  ever  since  it 
was  laid  down  in  Bennett  v.  State,  86  Ga. 
401,  12  S.  E.  806,  12  L.  R.  A.  449,  22  Am.  St. 
Rep.  465.  If  the  law,  in  its  care  for  the 
rights  of  defendants  and  in  seeing  that  they 
are  accorded  a  fair  trial,  deems  it  no  proper 
evidence  of  guilt  that  the  defendant  (who 
most  frequently  has  it  within  his  power  to 
explain  circumstances  evidencing  his  guilt) 
makes  no  statement  in  his  own  behalf,  it 
would  seem  that  an  Inference  of  guilt,  de- 
pendent only  upon  the  fact  that  the  defend- 
ant decided  not  to  Introduce  a  witness  whom 
he  had  summoned,  and  whom  he  said  he  de- 
sired to  use  for  the  purpose  of  impeachment, 
would  not  rest  upon  a  more  substantial  basis. 
If  it  is  not  permissible  to  argue  that  the  de- 
fendant Is  probably  guilty  because  he  sits 
silently  by  and  does  not  deny  the  truth  of 
statements  which  he,  above  all  others,  must 
know  to  be  false,  when  the  jury  can  believe 
his  statement  in  preference  to  sworn  testi- 
mony, it  would  seem  unreasonable  that  the 
law  should  permit  the  jury  to  presume  that 
the  defendant  is  guilty  because  he  did  not 
introduce  a  witness  whom  he  had  summoned 
for  the  purpose  of  impeaching  a  witness  tes- 
tifying against  him.  Incriminatory  circum- 
stantial evidence  is  faulty,  unless  it  produces 
such  conviction  as  excludes  any  other  rea- 
sonable supposition  than  the  hypothesis 
claimed.    It  is  just  as  reasonable  to  suppose 


that  a  defendant's  reason  for  not  introduc- 
ing a  witness  he  has  subpoenaed  is  that  .the 
witness  does  not  know,  or  will  not  testify,  to 
the  fact  that  the  defendant  wishes  to  estab- 
lish, as  to  entertain  any  other  supposition 
that  can  arise;  but  the  fact  that  that  wit- 
ness does  not  know  or  will  not  testify  to  the 
particular  fact  does  not  disprove  the  exist- 
ence of  that  fact  On  the  contrary,  the  fact 
may  be  well  known  to  others,  who  may  or 
may  not  be  present,  and  who  may  or  may 
not  testify. 

Taking  the  facts  of  this  particular  case: 
The  presence  of  the  witness  Paulk,  as  stated 
by  the  defendant's  counsel,  was  desired  be- 
cause they  expected,  by  his  testimony,  to 
prove  the  general  bad  character  of  one  of 
the  state's  witnesses,  and  also  contradictory 
statements  on  the  part  of  the  same  witness. 
The  jury  saw  the  witness  Paulk  sworn 
by  the  defendant  The  most  that  could  have 
been  argued  from  this  by  state's  counsel 
under  any  view  of  the  case,  would  have  been 
that,  as  the  defendant  did  not  introduce 
Paulk,  the  jury  might  reasonably  infer  that 
Paulk  would  not  testify  to  the  general  bad 
character  of  the  state's  witness,  or  to  any 
contradictory  statements  made  by  the  wit- 
ness; and  yet  we  do  not  think  that  from 
this  the  jury  would  have  been  authorized  to 
infer  that  the  defendant  was  conscious  of 
his  guilt,  or  guilty.  The  defendant  might 
have  been  misinformed  as  to  what  Paulk 
would  swear,  or,  even  if  this  was  not  the 
case,  it  sometimes  happens  that  a  witness 
will  "talk"  differently  from  what  he  will 
"swear."  Granting,  even,  that  the  defendant 
did  not  know  that  Paulk  would  swear  as  his 
counsel,  on  the  motion  for  a  continuance, 
stated  that  they  expected  him  to  swear,  or 
that  the  defendant  knew  he  would  not  swear 
either  to  the  bad  character  of  the  state's 
witness  or  to  any  contradictory  statements, 
this  fact  does  not  necessarily  lead  to  the 
conclusion  that  the  defendant  was  guilty  and 
conscious  of  guilt,  though  it  would  have 
shown  him  to  be  acting  in  a  most  repre- 
hensible manner,  in  attempting  to  "flim- 
flam" the  court  It  is  reasonable  to  suppose 
that  in  many  cases  parties  determine,  from 
developments  in  the  case,  not  to  introduce 
particular  witnesses,  and  sometimes  not  to 
introduce  any  testimony,  in  order  to  gain 
the  advantage  of  a  concluding  argument,  or 
because  the  point  which  they  desire  to  put 
in  proof  has  already  been  established  by 
testimony  coming  from  the  opposite  side. 
Sometimes  the  bad  character  of  the  witness 
can  be  demonstrated  by  cross-examination 
as  effectually  as  it  would  by  testimony  from 
the  mouths  of  witnesses  that  they  would  not 
believe  him  on  oath.  The  nature  and  man- 
ner of  his  testimony  may  be  such  as  to  sat- 
isfy the  jury  that  they  would  not  believe 
him  on  oath,  and  this  is  the  all-important 
desideratum.  We  conclude,  therefore,  that 
when  the  court  gave  sanction  to  the  argu- 
ment that  an  inference  of  guilt  could  arise 
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from  the  fact  that  the  defendant  had  not 
Introduced  the  witness  for  the  purpose  of 
impeaching  the  state's  witness,  as  it  had 
been  stated  he  intended  to  do,  and  permit- 
ted the  counsel  for  the  state  to  continue  the 
argument,  the  jury  were  presumably  misled 
and  influenced  by  this  argument  to  the  prej- 
udice of  the  defendant. 

[3]  But  for  this  error  we  would  unhesitat- 
ingly affirm  the  judgment,  for  there  Is  no 
merit  in  the  several  exceptions  to  the  charge 
of  the  court  The  evidence  would  have  au- 
thorized the  conviction  of  the  defendant,  but 
the  credibility  of  the  state's  witness  was  the 
issue  in  the  case.  The  witness  admittedly 
had  a  tremendous  interest  in  the  case,  be- 
cause he  was  charged  with  the  same  offense, 
and  upon  the  result  of  the  defendant's  case 
depended  the  acquittal  or  conviction  of  the 
witness.  If  the  defendant  in  this  case 
should  have  been  acquitted,  the  guilt  of  the 
witness  seemed  to  be  inevitable.  If  the  de- 
fendant in  this  case  should  be  convicted,  the 
witness  had  an  excellent  chance  to  be  ac- 
quitted. If  the  defendant's  omission  to 
break  down  the  testimony  of  this  witness 
for  the  state,  when  It  was  In  his  power  to 
do  so,  was  due  to  the  consciousness  of  guilt, 
as  asserted  by  the  defendant's  counsel,  it 
might  have  been  conclusive  to  the  jury. 
There  was  no  evidence  as  to  the  defendant's 
inner  consciousness,  and  the  placing  of  such 
evidence  could  not  be  supplied  by  an  infer- 
ence arising  from  his  failure  to  introduce 
a  witness,  unless  it  could  have  been  to  prove 
his  real  reason  for  not  introducing  the  wit- 
ness.    The  mere  nonlntroduction  of  a  wit- 


ness, where  it  was  not  claimed  that  the  wit- 
ness knew  anything  of  the  actual  transac- 
tion, could  not  more  reasonably  raise  such 
an  Inference  than  the  fact  that  the  defend- 
ant preferred  not  to  surrender  the  right  of 
having  his  counsel  make  the  concluding  ar- 
gument. 

The  argument  was  Improper  and  prejudi- 
cial. The  court  should  have  sustained  the 
objection,  and  should  at  least  have  reprov- 
ed counsel  and  instructed  the  jury  not  to  re- 
gard the  reference  which  had  been  made  to 
the  motives  of  the  defendant,  but  to  deter- 
mine his  guilt  or  Innocence  from  the  evi- 
dence before  them. 

Judgment  reversed. 

POTTLE,  J.  (dissenting).  I  agree  with  the 
state's  attorney  that  the  accused  "was  guilty 
and  knew  he  was  guilty."  I  do  not  think  it 
was  Improper  for  state's  counsel  to  tell  the 
Jury  that  the  defendant  was  guilty.  A  juror 
of  average  intelligence  must  have  understood 
this  simply  to  be  counsel's  contention  under 
the  evidence.  If  one  is  puilty,  he  necessarily 
knows  it,  and  therefore  the  further  conten- 
tion of  counsel  that  the  accused  knew  he 
was  guilty  was  not  prejudicial.  The  Su- 
preme Court  has  more  than  once  held  that 
counsel  may  allude  in  argument  to  what 
has  occurred  in  the  case  "from  the  time  it 
is  called,  through  its  .entire  progress,  and 
the  conduct  of  the  party  or  his  counsel  in 
connection  therewith  is  a'  proper  subject- 
matter  for  argument."  To  my  mind  the 
point  is  controlled  by  Inman  v.  State,  72  Ga. 
269  (3),  nor  do  I  think  the  ruling  therein 
made  was  changed  by  the  Code. 
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<158  N.  C.  463) 

PHBENY  et  ux.  v.  HUGHES. 

(Supreme  Court  of  North  Carolina.     April  3, 

1912.) 

Adverse  Possession  ({ 101*)— Extent  or  Pos- 
session. 

Where  plaintiffs  were  in  actual  possession 
under  a  deed  of  a  tract  of  land  on  one  side  of 
a  creek,  their  possession  extended  to  the  bound- 
ary of  the  tract  on  the  other  side,  and  they  ac- 
quired title  to  the  whole  tract  by  seven  years' 
adverse  possession  under  such  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ||  575-688;  Dec.  Dig.  f 
101.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;   Ferguson,  Judge. 

Action  by  R.  W.  Pheeny  and  wife  against 
Johnson  Hughes.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

H.  F.  Seawell,  for  appellant  R.  L.  Burns 
and  C.  M.  Muse,  for  appellees. 

CLARK,  C  J.  This  is  an  action  by  plain- 
tiffs to  quiet  their  title  to  a  48-acre  tract  of 
land.  They  claim  title  under  a  deed  by  G. 
C.  Graves,  mortgagee,  December  14,  1898, 
which  recites  the  execution  of  a  mortgage  to 
him  by  Richardson,  sale  thereunder,  and 
purchase  by  the  plaintiffs.  The  loss  of  the 
mortgage  was  shown.  Title  out  of  the  state 
was  shown  by  possession  under  the  Richard- 
sons  since  1857.  The  defendant  claims  un- 
der a  deed  from  G.  C.  Graves,  June  9,  1908, 
and  a  conveyance  to  said  Graves  of  93% 
acres  June  14,  1898.  Both  parties  claim  un- 
der G.  C.  Graves  and  within  the  Richard- 
son boundaries  of  a  175-acre  tract  acquired 
by  the  Richardsons  in  1857.  Neither  party 
showed  actual  possession  of  that  part  of  the 
48-acre  tract  which  lies  east  of  the  creek 
and  which  is  also  within  the  bounds  of  the 
defendant's  deed. 

The  judge  properly  refused  the  motion  to 
nonsuit  and  charged  that  the  plaintiffs,  hav- 
ing shown  color  of  title  and  actual  posses- 
sion within  the  bounds  thereof  for  seven 
years,  were  entitled  to  recover,  unless  the 
defendant  had  shown  possession  by  Graves 
or  himself  for  seven  years  subsequent  to 
the  date  of  the  deed  from  Graves  to  the 
plaintiffs.  This  is  not  the  case  where  there 
is  a  lappage  under  distinct  lines  of  title  and 
no  one  is  in  actual  possession  thereof.  In 
such  case,  each  party  having  constructive 
possession  under  his  deed  up  to  the  bound- 
aries thereof,  the  law  carries  the  posses- 
sion to  the  party  having  the  oldest  title. 
But  here  the  plaintiffs'  entire  tract  was 
within  the  limits  of  the  Richardson  bound- 
ary, and,  the  plaintiffs  having  actual  pos- 
session of  said  tract  west  of  the  creek,  their 
constructive  possession  extended  to  the 
boundary  of  said  tract  on  the  east  side  of 
the  creek.  Having  been  exposed  for  more 
than  seven  years  to  action,  they  have  ac- 
quired title  by  possession  under  their  color 
for  the  entire  tract  covered  by  their  deed. 


Currie  v.  Gilchrist,  147  N.  C.  649,  61  S.  E. 
581;  Simmons  v.  Box  Co.,  153  N.  C.  261,  69 
S.  E.  146. 

The  motion  for  nonsuit  was  properly  de- 
nied. It  is  unnecessary  to  consider  the  oth- 
er exceptions. 

No  error. 


(158  N.  C.  325) 

GAYLORD  v.  McCOY  et  al 

(Supreme  Court  of  North  Carolina.    March  27, 

1912.) 

1.  Vendor   and   Purchases    (§   57*)— Con- 
tracts—Description  of  Land — Evidence. 

An  option  to  purchase  land  particularly 
described,  "being  all  of  the  land  owned  by  the 
vendor  in  the  county,"  ia  a  contract  to  convey 
only  the  land  within  the  boundaries  described, 
and  does  not  include  other  land  owned  by  the 
vendor  in  the  county  named,  the  words  in  quo- 
tation being  mere  words  of  description. 

[E3d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  87;    Dec  Dig.  |  57.*] 

2.  Evidence  (§  460*)— Pabol  Evidence. 

Parol  evidence  is  admissible  to  show  the 
lands  embraced  in  the  description  in  a  contract 
of  sale  of  land  in  a  designated  township  on 
which  the  vendor  "resides  at  the  present 
time." 

[£3d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  (|  2115-2128;   Dec  Dig.  |  460.*] 

Appeal  from  Superior  Court,  Brunswick 
County;  Whedbee,  Judge. 

Action  by  George  O.  Qaylord  against  Mrs. 
M.  E.  McCoy  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Reversed. 

John  D.  Bellamy,  E.  Bryan,  and  C.  Ed. 
Taylor,  for  appellants.  Rountree  &  Carr, 
for  appellee. 

CLARK,  C.  J.  [1,  2]  On  July  1,  1899,  the 
defendants  executed  to  the  plaintiff  an  op- 
tion by  which  they  agreed  to  convey  to  the 
plaintiff  in  consideration  of  $9,000,  to  be 
paid  on  or  before  November  3,  1909,  the  fol- 
lowing property:  "All  that  certain  tract  or 
parcel  of  land,  situate,  lying  and  being  In 
Northwest  Township,  Brunswick  county, 
state  of  North  Carolina,  adjoining  the  lands 
of  M.  W.  Murrell,  B.  T.  Trimmer,  Z.  E.  Mur- 
rell,  the  Metts  estate,  and  lying  on  both 
sides  of  the  Carolina  Central  Railroad, 
known  as  the  L#.  C.  McCoy  place,  being  the 
same  on  which  Mrs.  M.  E.  McCoy  resides 
at  the  present  time;  said  tract  of  land  con- 
taining fifteen  hundred  acres,  more  or  less, 
and  lies  on  the  waters  of  Mill  Creek  and 
near  the  waters  of  Hood's  Creek  and  is  all 
of  the  land  owned  by  Mrs.  M.  E.  McCoy, 
C,  L.  McCoy  and  wife,  Charles  F.  McCoy 
and  wife  and  F.  M.  McCoy  and  wife,  in  the 
county  of  Brunswick,  state  of  North  Caro* 
Una.1'  When  the  time  came  for  the  pay- 
ment of  the  purchase  money  and  the  deliv- 
ery of  the  deed,  the  defendants  tendered  a 
deed  which  did  not  include  in  the  descrip- 
tion the  words  set  out  in  italics  above. 

The  plaintiff  admits  that  the  words  in  the 
option    are    restricted    by    the    description 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  6  Rep'r  indexes 
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"situate  In  Brunswick  county"  and,  if  there 
are  any  lands  within  the  above  boundaries 
which  He  outside  of  Brunswick  county,  he 
makes  no  claim  thereto.  But  he  contends 
that  there  are  66  acres  lying  within  said 
county  and  which  may  not  be  within  the 
above  boundaries  for  which  he  is  entitled  to 
a  conveyance  because  they  were  a  part  of 
the  land  "lying  within  BTunswick  county 
and  owned  by  the  defendants"  at  the  time 
the  option  was  given. 

An  examination  of  the  option  will  show 
that  the  words  in  italics,  as  above  set  out, 
are  merely  words  of  description,  and  that 
there  is  no  obligation  in  the  option  to  con- 
vey such  land  if  outside  of  the  boundaries 
of  that  which  the  defendants  contracted  to 
convey  under  the  option.  We  are  of  opin- 
ion that  the  court  erred  in  excluding  parol 
testimony  to  show  what  lands  were  em- 
braced within  the  description  in  the  option 
of  the  "L.  C.  McCoy  place  on  which  Mrs.  M. 
E.  McCoy  resides  at  the  present  time."  Har- 
per v.  Anderson,  130  N.  C.  538,  41  S.  E.  1021; 
Cox  v.  McGowan,  116  N.  C.  131,  21  S.  E. 
108;  Carter  v.  White,  101  N.  C.  30,  7  S.  E. 
473.  The  last-named  case  is  almost  identical 
as  to  the  facts  with  this  case.  If  the  bounds 
of  the  tract  described  in  the  option  embrace 
the  said  66  acres,  the  conveyance  tendered 
to  the  plaintiff  should  also  include  them. 
If  said  boundaries  did  not  include  said  66 
acres,  there  is  no  obligation  on  the  defend- 
ants to  convey  the  same. 

This  renders  it  unnecessary  to  discuss 
the  other  exceptions  taken. 

Error. 

(169  N.  C.  168) 

PERSON  et  ux.  v.  ROBERTS  et  al. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Stipulations  (§  14*)— Construction. 

Where,  in  an  action  to  recover  land,  plain- 
tiff introduced  a  sheriffs  deed,  but  not  the  exe- 
cution on  which  it  was  based,  and  before  the 
hearing  of  an  appeal  the  parties  stipulated 
that  the  deed  was  made  on  executions  in  a 
specified  action  and  that  a  certified  copy  of  the 
deed  was  filed,  from  which  it  appeared  that  it 
was  issued  pursuant  to  a  sale  of  land  made  by 
the  sheriff,  etc.,  but  it  was  not  agreed  that  the 
sheriff's  deed  was  actually  made  after  a  sale  un- 
der execution  duly  issued  from  the  court,  such 
recitals,  in  the  absence  of  preliminary  proof  of 
search  for  the  executions  and  their  loss,  were 
insufficient  to  establish  a  prima  facie  case  that 
the  executions  had  issued. 

[Ed.  Note.— For  other  cases,  see  Stipula- 
tions, Cent.  Dig.  §§  24-27;   Dec.  Dig.  f  14.*] 

2.  Execution     (§    320*)  —Sale  —  Sheriff's 
Deed— Recitals. 

Where  the  plaintiff  in  the  judgment  is  also 
purchaser  of  land  at  a  sale  on  execution  is- 
sued on  the  judgment,  recitals  in  the  sheriff's 
deed  of  the  issuance  of  the  executions  and  the 
sale  thereunder  are  not  sufficient  to  establish 
those  facts  prima  facie,  but  plaintiff  is  bound 
to  prove  the  judgment  and  execution,  though, 
if  a  stranger  to  the  judgment  is  the  purchaser, 
he  may  establish  a  prima  facie  case  by  proving 
the  execution  only ;  but  if  the  execution  is  lost, 


then  the  recital  in  the  sheriff's  deed  that  it 
was  issued,  and  that  the  sheriff  made  the  sale 
thereunder,  will  be  received  as  prima  facie  evi- 
dence of  the  fact. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §§  940-945;    Dec.  Dig.  §  320.*] 

3.  Judgment    (§    951*) —  Conclusiveness  — 
Causes  of  Action— Identity— Proof. 

If  it  is  material  to  show  that  two  actions 
were  for  the  same  cause  and  for  the  same  re- 
lief, parol  evidence  is  admissible  only  to  aid 
the  record;  and  hence,  where  there  was  no 
complaint  filed  in  the  former  action,  parol  proof 
of  the  cause  of  action  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1808-1812;  Dec.  Dig.  §  951.*] 

4.  Appeal  and  Ebbob  (§  1052*)— Evidence— 
Prejudice. 

Erroneous  admission  of  parol  evidence  to 
show  the  identity  of  two  causes  of  action,  for 
the  purpose  of  rebutting  defendant's  claim  of 
adverse  possession,  was  harmless  where  such 
claim  was  not  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (§  4171-4177;  Dec.  Dig.  f 
1052.*] 

5.  Ejectment    (§   15*)— Common    Source  — 
Senior  Title. 

Where  plaintiff  and  defendants  claimed 
from  a  common  source,  the  holder  of  the  senior 
title  was  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §|  59-62;   Dec.  Dig.  §  15.*] 

6.  Witnesses    (§   252*)— Illustration— Un- 
official Maps. 

It  was  proper  for  the  court  to  permit  a 
witness  to  use  an  unofficial  map  to  illustrate 
his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  866,  867;   Dec.  Dig.  {  252.*] 

7.  Deeds  (§  118*)— Construction— Indorse- 
ment. 

Where  no  reference  was  made  in  a  deed 
to  an  indorsement  thereon,  and  there  was  noth- 
ing to  show  by  whom  or  by  what  authority  it 
was  made,  it  was  incompetent  as  evidence  to 
alter  the  description  of  the  land  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  §  118.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Cooke,  Judge. 

Action  by  J.  E.  Person  and  wife  against 
Joseph  J.  Roberts  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed. 

W.  T.  Dortch  and  W.  C.  Munroe,  for  ap- 
pellants. M.  T.  Dickinson  and  Aycock  & 
Winston,  for  appellees. 

WALKER,  J.  This  is  an  action  to  recover 
land.  There  was  a  verdict  and  judgment  for 
the  plaintiffs,  and  defendants  appealed. 

Plaintiffs  sought  to  show  that  both  parties 
claimed  title  from  a  common  source — that 
is,  under  William  Lewis,  the  original  owner 
of  the  land — for  the  purpose  of  estopping  the 
defendants.  In  order  to  do  this,  they  in- 
troduced a  deed  from  John  T.  Kennedy, 
sheriff,  to  John  Coley,  whose  lands,  at  his 
death,  were  divided  among  his  heirs,  and 
tract  No.  2  allotted  to  the  feme  plaintiff, 
which  includes  the  land  in  controversy. 
Plaintiffs  introduced  other  deeds  for  the  land. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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but  the  sheriffs  deed  Is  the  only  one  we  need 
consider.  Deeds  were  Introduced  showing 
that  defendants  claimed  the  land  under  Wil- 
liam Lewis.  There  was  no  evidence  of  an 
execution  against  William  Lewis,  under 
which  the  land  was  sold;  hut  the  case  was 
argued  upon  the  theory  that  the  deed  re- 
cited the  executions  against  him,  under 
which  the  land  was  sold  and  the  deed  execut- 
ed to  the  purchaser,  John  Coley. 

[1]  At  the  hearing  in  this  court,  the  fol- 
lowing agreement,  signed  by  the  respective 
counsel,  was  brought  to  our  notice  and  filed 
in  the  record.  This  agreement  referred  to 
the  sheriffs  deed,  and  Is  as  follows:  "This 
deed  was  made  under  executions  in  the  case 
of  John  L.  Bridgers  v.  William  Lewis,  in  the 
county  court  of  Wayne  county,  and  in  the 
ceases  of  C.  L.  Perkins  v.  William  Lewis,  and 
E.  B.  Borden  v.  William  Lewis,  in  the  su- 
perior court  of  Wayne  county."  Afterwards 
a  certified  copy  of  the  sheriffs  deed  was  filed, 
and  it  appears  therefrom  that  the  deed  con- 
tains full  recitals  of  the  several  executions  in 
favor  of  John  L.  Bridgers,  C.  L.  Perkins,  and 
E.  B.  Borden  against  William  Lewis,  which 
bad  Issued  from  the  county  and  superior 
courts  of  Wayne  county,  and  under  which 
the  sale  of  the  land  was  made  by  the  sheriff 
and  the  deed  executed  to  John  Coley,  who 
was  the  purchaser.  The  question  raised  in 
this  court  by  the  counsel  of  defendant  was 
that  the  chain  of  plaintiffs'  title  from  Wil- 
liam Lewis  was  not  complete,  by  reason  of 
the  fact  that  they  had  not  shown  in  evidence 
any  execution  authorizing  the  sheriff  to  levy 
upon  and  sell  the  land.  It  may  be  that  the 
parties  did  not  intend  to  agree  that  execu- 
tions had  actually  Issued,  but  only  that  the 
deed  contained  a  recital  to  that  effect;  but 
we  must  construe  the  agreement  as  it  4s 
written,  and  so  construed  it  means  but  one 
thing,  viz.,  that  "the  deed  was  made  under 
executions  in  the  case  of  John  L.  Bridgers  and 
others,"  which,  of  course,  means  that  the  ex- 
ecutions were  issued,  and  the  sheriff  sold 
the  land  under  them.  It  could  not  well  have 
been  made  otherwise  under  them. 

[21  We  do  not  think  the  recital  would  have 
been  sufficient  as  evidence  that  the  execu- 
tions had  been  issued.  Plaintiffs  relied  on 
Walnwrlght  v.  Bobbitt,  127  N.  C.  274,  37  S. 
E.  336,  to  sustain  their  contention  that  it  is, 
at  least,  prima  facie  evidence  of  the  fact. 
But  in  that  case  there  was  some  evidence 
of  a  search  made  by  the  clerk  of  the  court 
for  the  execution,  and  the  docket  entries 
showed  that  executions  had  been  issued  on 
the  judgment  Unless  this  reconciles  that 
case  with  former  decisions  of  this  court,  we 
cannot  approve  what  is  said  by  the  court, 
that  more  recent  decisions  have  settled  the 
doctrine  that  the  recital  in  a  sheriffs  deed, 
as  to  the  issue  of  executions,  is  prima  facie 
evidence  of  the  fact.  We  think  our  cases  are 
all  the  other  way,  and  we  have  uniformly 
and  consistently  held,  since  the  decision  in 


Rutherford  v.  Raburn,  32  N.  C.  144,  modify- 
ing the  doctrine  as  stated  in  Hamilton  v. 
Adams,  6  N.  C.  161,  that  the  plaintiff  in  the 
judgment,  who  is  also  purchaser  at  the  sale 
under  execution,  must  show  judgment  and 
execution;  but  a  stranger  to  the  judgment 
only  the  execution.  When  the  execution  is 
lost,  the  recital  in  the  sheriffs  deed,  that  one 
had  issued  under  which  he  made  the  sale,  is 
prima  facie  evidence  of  the  fact.  Hardin  v. 
Cheek,  48  N.  C.  135,  64  Am.  Dec.  600,  is 
cited  in  Walnwrlght  v.  Bobbitt,  and  is  also 
relied  on  by  plaintiffs.  But  that  case  was 
distinguished  from  prior  decisions  in  Rollins 
v.  Henry,  78  N.  C.  342,  by  the  fact  that  the 
judgment  and  execution  were  very  ancient, 
dating  back  to  1775,  80  years  before  the 
trial  of  the  ejectment.  The  particular  ob- 
jections in  Hardin  v.  Cheek  were,  first,  that 
there  was  no  judgment,  but  this  was  an- 
swered by  the  statement  that  the  plaintiff 
was  not  a  party  to  the  judgment,  and  there- 
fore was  not  required  to  show  that  it  had 
been  rendered;  second,  that  there  was  no 
evidence,  not  of  the  execution,  but  of  the 
levy  and  sale,  which  were  recited  in  the 
sheriffs  deed.  These  were  official  acts  of 
the  sheriff,  and  under  the  authorities  the  re- 
cital, perhaps,  was  evidence  of  them,  and 
they  could  be  proved  by  parol.  Miller  v. 
Miller,  80  N.  C.  402;  Rollins  v.  Henry*  supra; 
McKee  v.  Lineberger,  87  N.  C.  182.  The  levy, 
advertisement,  and  sale  are  acts  done  by 
the  sheriff  and  In  his  official  .capacity,  and 
are  susceptible  of  oral  proof,  and,  besides, 
being  the  acts  of  a  sworn  officer,  the  recital 
of  them  In  his  deed,  like  similar  recitals  in 
a  return  by  the  officer,  is  prima  facie  evi- 
dence that  the  facts  are  truly  stated.  We 
find  it  stated  In  17  Cyc.  1349  that  upon  the 
sale  of  property  by  an  officer  the  recital  In 
his  deed  of  compliance  with  the  various  re- 
quirements of  the  statute  is  prima  facie  evi- 
dence of  the  fact;  but  it  may  be  overcome 
by  testimony  proving  its  falsity.  This  state- 
ment, of  course,  is  to  be  considered  as  sub- 
ject to  certain  rights  of  a  purchaser,  who 
buys  without  notice  of  an  irregularity. 

It  is  further  said  that,  in  some  jurisdic- 
tions, a  judgment  and  execution  must  be  pro- 
duced, and  thereafter  the  recitals  in  the 
sheriff's  deed,  as  to  his  acts  thereunder,  such 
as  levy,  advertisement,  and  sale,  are  prima 
facie  evidence  of  such  facts.  The  author 
(Hon.  John  G.  Carlisle)  refers  to  statutes  in 
other  jurisdictions  as  requiring  recitals  of 
judgments,  execution,  and  so  forth,  in  the 
sheriffs  deed,  and  making  them  evidence  of 
the  facts  therein  stated.  The  annotator  of 
the  text  seems  to  say  that  Walnwrlght  v. 
Bobbitt  is  in  conflict  with  the  other  decisions 
of  this  court;  but  we  think  it  can  be  brought 
into  harmony  with  them  in  the  way  we  have 
indicated.  Where  it  Is  said  that  the  recital 
is  prima  facie  evidence  that  an  execution 
had  been  Issued,  the  language  of  the  court 
must  be  construed  with  reference  to  the  par- 


324 


74  SOUTHEASTERN  REPORTER 


(N.a 


ticular  facts  of  the  case  then  being  decided, 
and  it  will  be  found  that  the  expression  is 
used  with  reference  to  proof  that  the  execu- 
tion had  been  lost,  or  reference  is  made  to 
the  official  acts  of  the  sheriff,  such  as  levy 
and  sale.  We  take  It  that  Rollins  v.  Henry 
finally  and  conclusively  settled  the  law  in 
this  respect;  for  Justice  Rodman  there  says: 
"The  rule  which  seems  to  be  established,  and 
which  is  supported  by  reason,  appears  to  be 
this :  The  return  to  an  execution  is  ordinari- 
ly the  best  evidence  of  a  levy  and  sale  under 
It  But  when  the  execution  has  not  been  re- 
turned to  the  clerk's  office,  and  it,  with  any 
return  on  it,  has  been  destroyed  or  lost,  and 
it  is  proved  otherwise  than  from  the  recital 
that  there  was  a  judgment  and  execution, 
the  recital  in  a  sheriff's  deed  is  prima  facie 
evidence  of  the  levy  and  sale;  they  being 
official  acts  of  the  sheriff,  even  although  the 
sa le  was  not  (sic)  a  recent  one.  The  rule  is 
intended  to  be  applicable  only  to  cases  like 
the  present,  and  does  not  touch  cases  like 
Hardin  v.  Cheek,  where  the  deed  was  an 
ancient  one,  but  there  was  no  proof  of  a 
judgment  and  execution."  We  have  dis- 
cussed this  question  somewhat  at  length  be- 
cause of  its  great  importance,  and  as  it  is 
very  likely  to  arise  in  everyday  practice. 
The  act  of  Issuing  an  execution  is  not  that 
of  the  sheriff,  but  of  the  clerk,  and  can  easi- 
ly be  proved  by  the  execution  itself,  or,  in 
Its  absence,  if  lost,  by  the  record,  and,  if 
not,  then  the  recital  in  the  sheriff's  deed 
becomes  prima  facie  evidence.  In  this  case, 
though,  it  is  admitted  that  executions  were 
issued,  as  we  have  shown. 

[3,41  It  appears  that  a  former  suit  was 
brought,  but  no  complaint  filed;  and  plain- 
tiffs were  permitted  to  show  by  parol  what 
was  the  cause  of  action  in  that  case,  for  the 
purpose,  we  presume,  of  rebutting  the  de- 
fense of  the  statute  of  limitations,  or,  to  be 
more  exact,  the  claim  of  title  by  adverse 
possession.  If  it  had  been  material  to  show 
that  the  two  actions  were  for  the  same  cause 
and  the  same  relief,  the  ruling  would  be  er- 
roneous. The  point  was  decided  against  the 
contention  of  the  plaintiffs  in  Bryan  v.  Mal- 
loy,  90  N.  0.  508,  in  which  Justice  Ashe 
says:  "Verdicts,  judgments,  depositions  in  a 
former  cause,  and  the  former  testimony  of  de- 
ceased witnesses  are  considered  as  resting 
on  the  same  principle.  •  •  •  The  plain- 
tiffs offered  parol  evidence  to  show  that  the 
action  was  brought  to  set  aside  the  deed 
made  by  the  Sinclairs  to  Kennedy.  But  his 
honor  excluded  the  evidence  and  the  deposi- 
tion taken  in  the  cause.  The  plaintiffs  al- 
leged error  in  these  rulings,  and  in  support 
of  their  position  relied  upon  the  cases  of 
Long  v.  Baugas,  24  N.  C.  290  [38  Am.  Dec. 
6941,  and  Yates  v.  Yates,  81  N.  C.  397.  In 
the  former  of  these  cases,  Chief  Justice  Ruf- 
fin,  who  spoke  for  the  court,  said:  'If  the 
record  can  be  aided  by  the  averments  and 
parol  evidence,  as  held  in  New  York,  we 


find,  according  to  those  cases,  that  it  can 
only  be  done  when,  from  the  form  of  the 
issues,  the  record  does  not  and  could  not 
show  the  grounds  upon  which  the  verdict 
proceeded,  and  when  the  grounds  alleged  are 
such  as  might  legally  have  been  given  In 
evidence  under  the  issue,  and  were  in  evi- 
dence in  such  way  as  to  make  it  appear  from 
the  issue  and  verdict  that  these  facts  and 
grounds  must  have  been  necessarily  and  di- 
rectly in  question,  or  determined,  and  that  up- 
on these  grounds,  and  no  other,  the  verdict 
must  have  been  found.'  In  Yates  v.  Yates,  the 
court  cited  this  decision  with  approval,  and 
reiterated  the  doctrine  there  enunciated.  The 
principle  established  in  these  adjudications 
is  that  parol  proof  is  admissible,  and  only 
admissible  in  aid  of  the  record;  that  is, 
whenever  the  record  of  the  first  trial  fails 
to  disclose  the  precise  point  on  which  it  was 
decided,  it  is  competent  for  the  party  plead- 
ing it  as  an  estoppel  to  aver  the  identity  of 
the  point  or  question  on  which  the  decision 
was  had,  and  to  support  it  by  proof.  But 
there  must  be  a  record  to  be  aided.  When 
there  is  no  record^  as  in  our  case  (in  which 
there  was  no  complaint),  there  Is  no  founda- 
tion for  the  proof."  But  our  examination  of 
the  record  does  not  disclose  to  us  any  such 
evidence  of  the  defendants'  adverse  posses- 
sion as  made  the  testimony  material  or  the 
fact  of  a  former  suit  essential.  Plaintiffs 
might  well  recover  without  it;  the  statute 
was  not  in  their  way,  and  therefore  the  er- 
ror was  harmless. 

[5]  The  real  question  in  the  case  was  wheth- 
er the  parties  claimed  title  from  a  common 
source,  the  plaintiffs  having  the  older  title, 
and  the  evidence  showed  that  they  did.  The 
jujclge  left  it  to  the  jury  to  say  if  this  was 
true,  and  also  required  them  to  find  that 
the  plaintiffs'  deeds  covered  the  locus  in  quo. 
The  jury  found  with  the  plaintiffs  on  this 
question,  and  as  the  parties  claimed  from 
a  common  source  of  title,  and  the  plaintiffs 
held  the  senior  title,  they  were  entitled  to 
recover.  Bowen  v.  Perkins,  154  N.  C]  449, 
70  S.  m  843. 

There  are  numerous  exceptions  to  evidence 
relating  to  the  location  of  the  land;  but  no 
new  principle  is  involved.  The  facts  pro- 
posed to  be  elicited  all  tended  to  show  that 
the  description  In  the  plaintiffs'  deed  em- 
braced the  land;  and  the  evidence  therefore 
was  admissible. 

[6]  It  was  competent  for  the  court  to  permit 
a  witness  to  use  even  an  unofficial  map  for. 
the  purpose  of  illustrating  his  testimony,  or 
of  making  it  intelligible  to  the  court  and 
jury.  Andrews  v.  Jones,  122  N.  C.  666,  30 
S.  E.  19,  and  cases  cited;  Pickett  v.  Rail- 
road, 153  N.  C.  148,  69  S.  E.  8. 

[71  The  entry  which  was  indorsed  on  the 
deed  was  no  part  thereof,  and  was  therefore 
incompetent  as  evidence  to  alter  or  change 
Its  description  of  the  land.  There  Is  no 
reference  in  the  deed  to  it,  and  nothing  to 
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show  who  put  It  there,  or  by  what  authori- 
ty the  entry  was  made. 

Since  this  opinion  was  prepared,  counsel 
have  agreed,  in  writing,  that  it  was  not  their 
intention  to  admit  that  the  sheriff's  deed 
was  actually  made  after  a  sale  under  ex- 
ecution which  had  duly  issued  from  the 
court,  but  only  that  the  deed  recited  that 
fact,  and,  if  their  former  agreement  is 
otherwise  expressed,  it  was  inadvertently 
done.  Upon  this  assurance  of  counsel,  which 
we  now  adopt  as  the  true  meaning  of  their 
stipulation,  we  must  declare,  in  accordance 
with  our  ruling,  that  there  was  error  in 
receiving  the  recitals  of  the  sheriff's  deed 
as  prima  facie  evidence  that  executions  had 
issued,  without  any  preliminary  proof  of 
search  for  the  executions  and  their  loss.  Be- 
cause of  this  error,  the  Judgment  is  reversed, 
and  a  new  trial  ordered. 

New  trial.  , 

(159  N.  C.  195) 

CHRISTIAN  v.  POSTAL  TELEGRAPH  CO. 

(Supreme  Court  of  North  Carolina.     March 

20,  1912.) 

1.  Telegraphs  and  Telephones  (I  37*)  — 
Messages— Failure  to  Deliver— Damages. 

On  being  unable  to  reach  home,  plaintiff 
sent  a  telegram  to  P.,  directing  him  to  send  word 
to  plaintiff's  wife  that  plaintiff  would  not  be 
home  until  the  next  day,  plaintiff  not  sending 
the  message  direct  to  his  wife,  because  she  was 
in  delicate  health,  and  she  became  ill  because  of 
defendant's  failure  to  deliver  the  message.  Held, 
that  plaintiff  could  hot  recover  damages;  the 
message  not  indicating  that  a  failure  to  deliver 
it  would  probably  cause  illness. 

[Ed.  Note.— For  other  cases,  see*  Telegraphs  and 
Telephones,  Cent.  Dig.  W  24,  28,  82 ;    Dec.  Dig.  1 27.*] 

2.  Telegraphs   and   Telephones    (S   66*)— 
Messages— Failure  to  Deliver. 

Plaintiff,  being  unable  to  get  home  as  he 
was  expected  by  his  wife,  sent  a  message  to  P., 
directing  him  to  inform  his  wife  that  he  would 
not  be  home  until  the  next  day,  which  message 
was  never  delivered.  Held,  that  evidence  that 
plaintiff  informed  the  operator  that  the  message 
was  addressed  to  P.  because  the  wife  was  sick, 
and  plaintiff  was  afraid  it  would  excite  her,  was 
competent  as  bearing  on  the  question  of  dam- 
ages arising  from  mental  anguish. 

[Ed.  Note.— For  other  cases,  see  Telegraphs  and 
Telephones,  Cent.  Dig.  55  81-68;    Dee.  Dig.  |  66.*] 

3.  Telegraphs  and  Telephones  (|  66*)  — 
Messages— Evidence. 

Where  plaintiff  sent  a  message,  which  was 
never  delivered,  to  inform  his  wife,  who  was  in 
delicate  health,  that  he  could  not  get  home  as 
expected,  evidence  that  the  wife's  condition  was 
serious  was  admissible  on  the  issue  of  mental 
anguish. 

[Ed.  Note.— For  other  cases,  see  Telegraphs  and 
Telephones.  Cent  Dig.  55  61-68;    Deo.  Dig.  5  66.*] 

4.  Evidence  (§  183*)— Best  and  Secondary 
Evidence— letters— Loss. 

Where  plaintiff's  wife  testified  that  she  did 
not  preserve  her  husband's  letters,  and  he  tes- 
tified that  he  had  searched  for  a  letter  in  every 
place  where  his  wife  kept  her  letters  and  could 
not  find  it,  it  authorized  the  admission  of  second- 
ary evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent. 
Dig.  H  606-687;    Dec.  Dig.  fi  183.*] 

5.  Telegraphs  and  Telephones  (§    61*)  — 
Messages- -Failure  to  Deliver— Damages. 

Plaintiff,  being  unable  to  reach  home  as  in- 
tended, sent  a  message  to  a  friend,   directing 


him  to  inform  his  wife  that  he  would  not  be 
home  until  the  succeeding  day.  This  message 
was  prepaid,  but  was  never  delivered,  and  the 
wife,  after  plaintiff  did  not  arrive,  sent  a  tele- 
gram to  W.,  at  the  place  where  she  thought 
her  husband  was,  directing  him  to  come  home 
at  once,  as  she  was  very  sick.  The  charges  on 
this  message  were  not  prepaid,  and  W.  direct- 
ed the  operator  at  destination  to  apply  the 
money  paid  by  plaintiff  for  the  other  message 
to  the  payment  of  the  charges  on  the  message 
sent  by  the  wife.  Held,  that  W.  had  no  au- 
thority to  direct  such  application,  and  the  wife 
did  not  thereby  waive  her  right  to  recover 
damages  for  the  telegraph  company's  negligence 
in  failing  to  deliver  the  husband's  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs  and 
Telephones,  Cent.  Dig.  |  49;    Dec.  Dig.  8  61.*] 

Appeal  from  Superior  Court,  Johnston 
County;  Peebles,  Judge. 

Action  by  R.  D.  Christman  against  the  Post- 
al Telegraph  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

This  action  was  brought  to  recover  dam- 
ages for  the  negligent  failure  to  deliver  a 
telegraphic  message,  addressed  by  the  plain- 
tiff, R.  T>.  Christman,  to  O.  F.  Pope,  at  Dunn, 
N.  a,  January  18,  1909,  as  follows:  "Send 
word  to  wife  will  be  home  to-morrow.  Am 
well."  The  message  was  delivered  to  the  de- 
fendant's operator  at  Wendell  the  afternoon 
of  January  18,  1909,  but  was  never  sent  by 
him  to  G.  F.  Pope.  The  operator  was  inform- 
ed by  R.  D.  Christman,  at  the  time  he  received 
the  message  for  transmission  and  was  paid 
the  charges,  when  asked  by  the  operator  why 
it  was  addressed  to  G.  F.  Pope,  instead  of 
his  wife,  that  her  condition  was  such  that 
"he  was  afraid  it  would  surprise  and  excite 
her,"  though  he  did  not  tell  him  what  was 
the  matter  with  her.  He  testified  that  she 
was  in  a  delicate  condition,  though  her  gen- 
eral health  was  good.  There  is  evidence  that 
she  was  expecting  her  husband  to  return  to 
Dunn  by  the  train  at  4  o'clock  p.  m.  on  Janu- 
ary 18th,  and,  when  he  failed  to  come  by  that 
train,  it  made  her  very  nervous  and  anxious, 
thinking  that  something  had  happened  to 
him.  She  became  very  ill,  and  her  health 
was  impaired  by  the  premature  birth  of  her 
child,  which  lived  only  a  few  hours.  She 
suffered  very  much.  The  court  admitted  this 
evidence  only  for  the  purpose  of  showing  her 
mental  anguish,  and  carefully  charged  the 
jury  in  regard  to  it,  instructing  them  not  to 
consider  it  upon  the  question  of  damages, 
as  follows:  "In  considering  the  fourth  issue 
upon  the  question  of  damages,  you  must  ex- 
clude all  evidence  that  the  plaintiff  was  tak- 
en with  a  nervous  chill,  was  confined  to  her 
bed  and  forced  to  seek  the  services  of  a  phy- 
sician, or  that  a  child  was  born  to  her  pre- 
maturely and  died."  There  was  other  evi- 
dence from  which  the  jury  could  infer  that 
she  suffered  mental  anguish  as  a  result  of 
the  defendant's  failure  to  send  the  message. 
The  court,  at  the  request  of  the  defendant, 
gave  this  instruction  to  the  jury:  "The  bur- 
den of  proof  is  on  the  plaintiff  to  show  by  the 
greater  weight  of  the  evidence  that  her  hus- 
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band  informed  the  agent  of  the  defendant 
at  Wendell  of  the  importance  of  the  message ; 
and,  if  she  has  failed  to  thus  prove  that  he 
did,  the  plaintiff  can  only  recover  nominal 
damages,  and  you  will  answer  the  fourth  is- 
sue, 'Fifty  cents.*  If  you  should  find  in  pass- 
ing upon  the  fourth  issue  that  the  plaintiff 
is  entitled  to  recover  actual  damages,  it  is 
only  such  as  were  reasonably  in  the  contem- 
plation of  the  parties  at  the  time  the  message 
from  Christman  to  his  wife  was  received  by 
the  defendant's  authorized  agent  at  Wendell 
for  transmission,  and  such  as  would  direct- 
ly and  proximately  result  and  reasonably 
be  anticipated  from  the  alleged  negligence 
of  the  defendant."  The  court  refused  to 
charge,  at  the  request  of  defendant,  that 
upon  the  evidence  the  feme  plaintiff  could 
only  recover  nominal  damages.  The  jury 
returned  the  following  verdict: 

"(1)  Did  the  defendant  receive  for  trans- 
mission the  telegraphic  message  alleged  in 
the  complaint,  with  the  charges  and  fees  paid 
thereon,  as  alleged?"    "Yes." 

"(2)  Did  the  defendant  negligently  fall  to 
deliver,  the  telegraphic  message  aforesaid?" 
"Yes." 

"(3)  Did  the  plaintiff  suffer  mental  anguish 
by  reason  of  the  negligent  failure  of  defend- 
ant to  deliver  said  message?"    "Yea" 

"(4)  What  damages,  if  any,  are  the  plain- 
tiffs entitled  to  recover?"    "$1,000." 

The  defendant,  having  duly  reserved  its 
exceptions  to  the  rulings  of  the  court,  appeal- 
ed from  the  judgment  upon  the  verdict 

R.  C.  Strong,  for  appellant.  F.  H.  Brooks 
and  Aycock  &  Winston,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  was  not  entitled  to 
recover  damages  merely  because  his  wife  be- 
came 111,  as  the  message  was  not  of  the  char- 
acter to  indicate  that  a  failure  to  send  it 
would  naturally  and  probably  cause  her  ill- 
ness. Such  a  result  was  not  In  the  contem- 
plation of  the  parties,  and  the  judge  so 
charged  the  jury. 

[2]  But  in  this  case  the  defendant  was  noti- 
fied by  the  message  and  the  Information  giv- 
en to  its  operator  that  Mrs.  Christman  was  in 
a  very  nervous  condition,  so  much  so  that 
her  husband  would  not  send  the  message  di- 
rectly to  her,  but  addressed  it  to  a %  friend, 
who  was  to  "break  the  news  to  her"  in  such 
way,  according  to  his  judgment  and  in  the 
exercise  of  prudence  and  caution,  as  would 
prevent  any  harmful  results.  This  informa- 
tion, with  the  message  itself,  was  sufficient 
to  notify  the  defendant  that  its  contents 
would  surprise  and  disappoint  Mrs.  Christ- 
man,  and  almost  the  only  Inference  to  be 
drawn  was  that  he  had  changed  the  date  of 
his  arrival  at  Dunn,  making  It  later  than 
he  had  before  intended,  and  as  she  had 
understood  from  him  it  would  be.  Why 
should  he  send  a  telegram  at  all,  not  address- 
ed to  her,  but  to  his  friend,  Informing  her 


that  he  would  be  at  home  the  next  day.  If 
she  would  not  expect  him  to  come  sooner? 
If  he  had  not  already  set  any  earlier  time 
for  his  arrival,  and  the  time  of  his  return  to 
his  home  had  been  left  indefinite,  a  simple 
message  that  he  would  be  there  the  next 
day  would  not  be  calculated  to  alarm  her  at 
all,  but  would  have  rather  the  contrary  ef- 
fect. The  facts  In  our  case  show  that  the 
husband  was  anxious  about  the  delicate  con- 
dition of  his  wife,  and  wished  her  to  be  in- 
formed of  his  arrival  the  next  day  as  soon 
as  possible,  for  he  used  the  telegraph,  Instead 
of  the  mall.  Why  would  she  be  alarmed  by 
such  a  message,  under  ordinary  circumstanc- 
es, or  if  he  had  not  told  her  that  he  would  be 
home  sooner?  It  was  some  evidence  for  the 
jury  to  consider  upon  the  question  of  dam- 
ages arising  from  the  mental  anguish  caused 
by  its  negligence,  and  perhaps  is  stronger 
than  evidence  held  sufficient  In  some  of  the 
decided  cases.  Dayvls  v.  Telegraph  Co.,  139 
N.  C.  79,  51  S.  E.  898;  Suttle  v.  Telegraph 
Co.,  148  N.  C.  480,  62  S.  E.  593,  128  Am.  St 
Rep.  631.  In  the  case  last  cited,  after  stat- 
ing that  there  was  evidence  that  the  company 
was  informed  as  to  the  nature  of  the  mes- 
sage, and  could  have  inferred  what  the  con- 
sequences of  delay  would  more  than  likely 
be,  we  said:  "It  (the  company)  cannot  close 
Its  mind  to  the  knowledge  of  facts  which  are 
apparent,  and  thus  plead  Its  own  Ignorance 
as  an  excuse  for  Its  failure  to  deliver  the 
message.  If  It  carelessly  disregarded  the 
Information  It  received,  and  its  evident  im- 
port, its  fault  in  this  respect  is  not  to  be 
imputed  to  the  plaintiff,  so  as  to  bar  her 
right  to  damages.  The  operator  was  told 
by  Mr.  Suttle  what  his  purpose  was  in  send- 
ing the  message  and  In  asking  for  a  prompt  de- 
livery that  evening.  It  was  to  avoid  the  very 
thing  that  has  occurred,  and  which  every 
reasonable  man,  mindful  of  his  obligation 
to  others,  should  have  known  would  occur. 
The  delay  of  the  company  was  clearly  the 
proximate  cause  of  the  injury."  And  in  Day- 
vls v.  Telegraph  Co.,  supra,  Justice  Hoke 
said:  "This  message  was  sent  to  prevent 
anxiety  in  the  plaintiff's  mind,  and  but  for 
the  defendant's  default  it  would  have  ful- 
filled Its  mission."  This  record,  In  one  re- 
spect, presents  a  stronger  case  for  the  plain- 
tiff than  did  the  facts  in  the  cases  cited,  as 
here  the  feme  plaintiff's  delicate  physical 
condition  must  be  considered,  and  her  great 
susceptibility  to  mental  disturbance  or  men- 
tal anguish. 

[3]  The  court  would  not  permit  the  jury 
to  award  damages  merely  because  the  feme 
plaintiff  was  made  ill.  This  was  carefully 
excluded  by  the  judge.  It  was  relevant  to 
prove  that  her  condition  was  serious,  if  not 
critical,  in  order  that  the  jury  might  infer 
therefrom  that  she  suffered  mental  anguish, 
so  that  the  defendant's  prayer  for  Instruc- 
tions was  fully  answered  in  this  respect 

[4]  There  was  sufficient  evidence  of  the 
loss  of  Christman's  letter  to  his  wife,  stating 
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that  he  would  be  at  home  on  the  afternoon 
of  January  13th,  if  it  was  necessary  to  pro- 
duce the  letter,  it  being  a  collateral  matter. 
State  v.  Ferguson,  107  N.  C.  841,  12  S.  E. 
574;  State  v.  Credle,  91  N.  C.  640;  State  t. 
Surles,  117  N.  C.  721,  23  S.  E.  324;  White- 
hurst  v.  Padgett,  157  N.  O.  424,  78  S.  E.  240. 
Mrs.  Ghristman  testified  that  she  did  not  pre- 
serve her  husband's  letters,  and  he  stated 
that  he  had  searched  for  it*  in  every  place 
where  his  wife  kept  her  letters  and  papers, 
and  could  not  find  it. 

[5]  At  the  request  of  Mrs.  Christman,  T. 
V.  Smith  sent  a  telegram  to  R.  B.  Whitley 
at  Wendell,  N.  C,  requesting  Christman  "to 
come  home  at  once,"  as  his  wife  was  very 
sicjc.  The  charges  for  this  message  were  not 
prepaid,  and  Whitley  told  the  operator  at 
Wendell  to  apply  the  money  paid  by  Christ- 
man  for  the  other  message  to  the  payment 
of  the  charges  on  the  message  to  him,  and 
the  court  was  requested  to  charge  that,  if 
they  found  these  to  be  the  facts,  Mrs.  Christ- 
man  had  waived  her  right  to  recover  dam- 
ages for  any  negligence  in  not  sending  and 
delivering  the  message  from  her  husband. 
But  this  does  not  follow.  Whitley  had  no 
authority  to  direct  such  an  application  of  the 
money,  and  besides,  the  negligence  had  al- 
ready occurred  when  he  gave  the  order. 

No  error. 


(168  N.  C.  408) 

ARCHBELL  ▼.  ARCHBELL. 

<  Supreme   Court  of  North   Carolina.     March 

20,  1912.) 

L  Husband  and  Wife  (§  278*)— Separation 
Agreements— Validity. 

A  separation  agreement  entered  into  be- 
tween a  husband  and  wife  living  apart,  or  who 
proceed  to  live  apart  as  soon  as  it  is  executed, 
is  valid  when  made  for  an  adequate  reason,  for 
Code  of  1883,  referring  to  marriage,  marriage 
settlements,  and  contracts  of  married  women, 
carried  down  as  Revisal  1905,  §  2116,  provides 
that  every  woman  who  shall  be  living  separate 
from  her  husband,  either  under  a  judgment  of 
divorce  or  a  deed  of  separation,  shall  be  deem- 
ed a  freetrader. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §§  1046-1053;  Dec  Dig. 
f  278.*] 

2.  Husband  and  Wipe  (§  279*)— Sepahation 
Agreements  —  Resumption  of  Conjugal 
Relations. 

A  separation  agreement  entered  into  be- 
tween a  husband  and  wife  is  rescinded  upon 
their  resumption  of  conjugal  relations. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §§  1054,  1056-1060;  Dec. 
Dig.  §  279.*] 

3.  Husband  and  Wife  (§  278*)— Separation 
Agreements— Validity. 

A  separation  agreement  must  be  reason- 
able, just,  and  fair  to  the  wife,  having  due  re- 
gard to  the  conditions  and  circumstances  of  the 
parties  when  made. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  ft  1046-1053;  Dec  Dig. 
f  278.*] 


4.  Divorce  (§  40*)— Separation  Agreements 
—Right  to  a  Divorce. 

Where  a  husband  and  wife  enter  into  a 
valid  separation  agreement,  it  does  not  affect 
the  right  of  either  to  sue  for  a  divorce  for 
causes  occurring  either  before  or  after  the 
agreement. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §  161;   Dec.  Dig.  §  40.*] 

5.  Divorce  (§  240*)— Alimony— Agreements. 

A  separation  agreement  between  a  hus- 
band and  wife,  fixing  their  property  rights  will, 
where  a  divorce  is  later  obtained,  be  respected 
as  fixing  those  rights. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  §§  675-678;   Dec.  Dig.  §  240.*] 

6.  Divorce  (§  240*)— Alimony— Amount. 

While  an  allowance  of  alimony  may  be 
predicated  upon  the  capacity  of  the  husband  to 
labor,  the  right  of  the  wife  depends  primarily 
on  the  property  of  the  husband;  the  right  it- 
self being  in  the  nature  of  property. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  675-678;   Dec.  Dig.  §  240.*] 

7.  Husband  and  Wife  (§  278*)— Separation 
Agreement— Validity. 

Revisal  1905,  §  2107,  provides  that  no  con- 
tract between  a  husband  and  wife  made  during 
coverture  shall  be  valid  to  affect  or  charge  any 
part  of  the  real  or  personal  estate  of  the  wife 
or  accruing  income  thereof,  unless  in  writing, 
duly  proved,  and,  upon  the  examination  of  the 
wife  separate  and  apart  from  her  husband  as 
required  by  law  in  the  probate  of  deeds  of 
femea  covert,  it  shall  appear  to  such  officer 
that  the  wife  executed  such  contract,  and  that 
the  same  is  not  unreasonable  or  injurious  to 
her;  the  certificate  of  the  officer  stating  his 
conclusions  being  conclusive  of  the  facts  there- 
in stated,  though  impeachable  for  fraud.  Sec- 
tion 2108  provides  that  contracts  between  hus- 
band and  wife  not  forbidden  by  the  preceding 
section,  and  not  inconsistent  with  public  policy, 
are  valid,  and  that  any  married  person  may  re- 
lease and  quitclaim  dower,  tenancy  by  the 
curtesy,  and  all  other  rights  which  they  may, 
respectively,  acquire  by  marriage.  A  husband 
and  wife  entered  into  an  agreement  for  separa- 
tion, the  wife  accepting  $100  in  consideration 
of  her  release  and  relinquishment  of  all  right  of 
support,  dower,  and  other  personal  and  proper- , 
ty  rights.  Held,  that  this  contract  being  a  re-' 
lease  of  the  wife's  property  rights  of  support 
and  maintenance  was  subject  to  the  provisions 
of  section  2107,  and  the  officer  not  having  ap- 
pended any  certificate  showing  that  it  was  not 
unreasonable  or  injurious  to  her,  the  contract 
was  void,  for  the  identity  of  person  between 
a  husband  and  wife,  in  reference  to  their  right 
to  contract,  is  only  relaxed  as  specified  by  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §§  1046-1053;  Dec.  Dig. 
§  278.*] 

Appeal  from  Superior  Court,  Beaufort 
County;   Cline,  Judge. 

Action    for    divorce    by    Jessie    Archbell 
against  William  J.  Archbell.    From  a  judg- 
ment granting  divorce  and  alimony,  defend- 
ant appeals.    Affirmed. 

In  the  complaint  the  plaintiff  by  proper 
averment  alleged  cruelties  and  ill  treatment, 
entitling  her  to  divorce  a  mensa,  etc.;  al- 
leged, further,  ownership  of  an  amount,  real 
and  personal,  of  property  by  defendant,  and 
that  he  was  an  able-bodied  man,  capable  of 
earning  good  wages,  etc.  Defendant  answer- 
ed, denying  all  allegations  of  cruelty,  and 
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set  up  counterclaim  for  divorce  by  reason  of 
wrongful  abandonment  by  plaintiff,  and  de- 
nied the  ownership  of  any  real  property 
whatever,  alleging  that  it  had  all  been  dis- 
posed of,  and  the  proceeds  expended  in  sup- 
port of  plaintiff  and  the  payment  of  costs 
and  charges  imposed  upon  him  at  the  in- 
stance and  by  the  wrong  of  plaintiff;  that 
his  personal  property  was  of  insignificant 
amount,  and  that  he  was  a  man  60  years  of 
age,  who  could  only  do  ordinary  manual 
labor,  and  was  incapable  of  earning  any 
such  amount  as  claimed  in  the  complaint. 
The  answer  further  set  up  a  deed  of  separa- 
tion entered  into  by  plaintiff  and  defendant 
of  date  October  14,  1909,  averred  full  com- 
pliance therewith  on  part  of  defendant,  and 
relied  upon  the  terms  of  same  in  bar  of  the 
action  and  in  bar  of  any  other  or  further 
allowance  to  plaintiff  by  reason  of  the  mari- 
tal relations  between  the  parties.  This  con- 
tract and  agreement  was  in  terms  as  fol- 
lows: "North  Carolina,  Columbus  County. 
These  articles  of  agreement  entered  into  be- 
tween W.  J.  Archbell  of  Beaufort  county 
and  Jessie  Archbell  of  Columbus  county, 
this  14th  day  of  October,  1909,  wltnesseth: 
That  whereas  the  said  W.  J.  Archbell  and 
Jessie  Archbell  were  lawfully  married  in 
North  Carolina  four  years  ago,  and  for  the 
past  year  have  been  unable  to  agreeably 
live  together  as  man  and  wife;  and  whereas 
it  is  mutually  agreeable  that  they  shall  each 
live  separate  and  apart  from  the  other:  Now, 
therefore,  for  and  in  consideration  of  the 
sum  of  one  hundred  dollars  to  the  said  Jessie 
Archbell,  in  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged,  the  said  W.  J.  Arch- 
bell and  Jessie  Archbell  do  mutually  agree  to 
live  separate  and  apart  from  one  another, 
and  in  consideration  of  the  sum  of  one  hun- 
dred dollars  to  her,  the  said  Jessie  Archbell, 
paid  by  the  said  W.  J.  Archbell,  the  said 
Jessie  Archbell  agrees,  and  by  these  presents 
does  agree,  to  release  and  relinquish  all  right 
of  support,  all  dower  right,  and  all  other  per- 
sonal and  property  rights  which  she  might 
have  acquired  against  the  person  or  proper- 
ty of  the  said  W.  J.  Archbell  by  virtue  of  the 
aforesaid  marriage,  and  does  hereby  receive 
and  accept  the  aforesaid  one  hundred  dollars 
in  full  payment  and  satisfaction  of  all  and 
of  every  right  that  she  may  hold  against  the 
person  and  estate  of  the  said  W.  J.  Archbell 
in  consequence  of  the  aforesaid  marriage, 
and  she  does  further  agree  to  abandon  and 
relinquish  and  release  the  said  W.  J.  Arch- 
bell of  all  and  every  right  of  suit  that  she 
might  have  against  him  by  reason  of  an  act 
of  abandonment  that  he  might  have  commit- 
ted in  the  past,  and  further  agrees  to  release 
him  of  any  claim  she  might  have  against 
him  by  reason  of  the  aforesaid  marriage. 
And  the  said  W.  J.  Archbell  agrees  to  re- 
lease the  said  Jessie  Archbell  of  all  and 
every  right  of  curtesy  and  all  rights  that 
he  acquired  in  any  property  that  she  might 
have  or  might  in  the  future  possess  and  all 


personal  rights  that  he  might  have  acquired 
against  her  by  virtue  of  the  aforesaid  mar- 
riage. And  it  is  mutually  agreed  that  they 
shall  each  live  separate  and  apart  from  the 
other,  independently  of  the  other  to  the  same 
extent  as  if  they  had  never  been  married, 
and  each  shall  in  the  future  contract  and  be 
contracted  with  independently  of  the  other 
.to  the  full  extent  as  if  they  had  never  been 
married.  In  testimony  whereof  the  said  W. 
J.  Archbell  and  Jessie  Archbell  have  here- 
unto set  their  hands  and  seals  this  the  14th 
day  of  October,  1909.  Jessie  Archbell.  [SSeal.J 
W.  J.  Archbell.  [Seal.]"  The  same  was  ac- 
knowledged before  a  justice  of  the  peace  in 
ordinary  form  of  privy  examination,  pro- 
bate adjudged  correct  by  superior  court  clerk, 
Beaufort  county,  and  duly  registered  in  said 
county  on  October  28,  1909. 

On  Issues  submitted  the  jury  rendered  the 
following  verdict: 

"(1)  Were  plaintiff  and  defendant  married 
as  alleged?"    Answer:  "Yes." 

"(2)  Has  plaintiff  been  a  resident  of  the 
state  two  years  before  filing  the  complaint?" 
Answer:    "Yes." 

"(3)  Did  defendant  in  1908  and.  up  to  Feb- 
ruary, 1909,  fail  and  refuse  to  furnish  plain- 
tiff and  her  child  proper  and  sufficient  food, 
clothing,  and  other  provisions  as  alleged?" 
Answer:   "Yes." 

"(4)  Did  defendant  on  and  shortly  after 
February,  1909,  assault  the  plaintiir  with 
strops  and  other  instruments  as  alleged?" 
Answer:   "Yes." 

"(5)  Did  the  defendant  in  the  year  1900 
strike  plaintiff  with  his  hand  as  alleged  by 
her?"    Answer:  "Yes." 

"(6)  Did  defendant  assault  and  beat  plain- 
tiff prior  to  May,  1900,  as  alleged?"  An- 
swer:   "Yes." 


hi 


(7)  Did  defendant  shortly  after  Februaryt 
1909,  assault  plaintiff  on  or  near  the  bridge 
with  her  child,  and  whip  her  as  alleged?'* 
Answer:   "Yes." 

"(8)  Did  defendant  wrongfully  take  plain- 
tiff's infant  from  her,  and  carry  it  out  of  the 
state  as  alleged?"    Answer:    "Yes." 

"(9)  Did  defendant  offer  such  indignities 
to  the  person  of  plaintiff  as  to  render  her 
condition  intolerable  and  life  burdensome?" 
Answer:   "Yes." 

"(10)  Did  the  defendant  by  cruel  and  bar- 
barous treatment  endanger  the  life  of  plain- 
tiff?"   Answer:   "Yes." 

"(11)  Has  the  defendant  been  a  resident  of 
North  Carolina  two  years  preceding  the  til- 
ing of  his  answer  as  alleged?"  Answer: 
"Yes." 

"(12)  Did  the  plaintiff  abandon  the  defend- 
ant as  alleged?"    Answer:    "No." 

"(13)  Was  the  deed  of  separation  procured 
through  fraud  and  undue  influence?"  An- 
swer:  "No." 

On  the  verdict  defendant  through  his  coun- 
sel tendered  judgment  for  divorce  a  mensa, 
and  denying  order  for  alimony  by  reason  of 
the  contract,  etc.,  above  set  forth.    The  court. 
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being  of  opinion  that  the  deed  of  separation 
was  void  as  a  matter  of  law,  entered  judg- 
ment for  divorce,  and  awarding  alimony,  f  15 
per  month,  for  support  of  plaintiff,  and  975 
to  be  paid  into  court  as  fees  for  Ward  ft 
Grimes  in  conducting  the  present  suit,  and 
defendant  excepted  and  appealed. 

E.  A.  Daniel,  Jr.,  and  A.  D.  MacLean,  for 
appellant     Ward  ft  Grimes,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1]  In  Collins  v.  Collins,  62  N.  O.  153,  93  Am. 
Dec.  606,  the  court  made  definite  decision 
"that  articles  of  separation  between  husband 
and  wife,  whether  entered  Into  before  or  aft- 
er separation,  were  against  law  and  public 
policy,  and  therefore  void/*  Since  that  de- 
cision was  rendered  in  1867,  our  statutes  upon 
"marriage  and  marriage  settlements  and  con- 
tracts of  married  women,"  as  entitled  in  the 
Code  of  1883,  and  contained  with  amend- 
ments in  Revisal  1905,  c.  51,  have  made  such 
distinct  recognition  of  deeds  of  this  charac- 
ter, more  especially  in  Revisal  1905,  §ft  2116, 
2108,  2107,  etc.,  that  we  are  constrained  to 
hold  that  public  policy  with  us  is  no  longer 
peremptory  on  this  question,  and  that  un- 
der certain  conditions  these  deeds  are  not 
void  as  a  matter  of  law.  This  change  in  our 
public  policy  which  has  been  not  Inaptly 
termed  and  held  synonymous  with  the  "man- 
ifested will  of  the  state"  (Jacoway  v.  Den- 
ton, 25  Ark.  p.  634),  has  been  already  recog- 
nized In  several  of  our  decisions,  as  in  El- 
lett  v.  Ellett,  at  last  term,  157  N.  C.  161, 72  S. 
E.  861;  Smith  v.  King,  107  N.  C.  273,  12  S. 
E.  57;  Sparks  v.  Sparks,  94  N.  C.  527.  And, 
while  there  are  some  differences  in  the  mat- 
ter of  form  and  in  the  conditions  requisite 
to  their  validity  and  their  effect  when  exe- 
cuted, the  general  proposition  as  to  the  valid- 
ity of  these  deeds  in  so  far  certainly  as  they 
concern  property  rights  is  In  accord  with 
that  long  established  in  England  (Hill  v. 
Hill,  I.  H.  I*  cases  1847-48,  553,  and 
notes  to  Stapelton  v.  Stapelton,  2  White  ft 
Tudor,  Leading  Cases  in  Equity,  part  2,  pp. 
1675-1697-1698),  and  which  has  generally 
prevailed  with  the  courts  in  this  country 
(Walker  v.  Walker,  76  U.  S.  743,  19  L.  Ed. 
814;  Commonwealth  v.  Thomas  Richards, 
131  Pa.  209,  18  Atl.  1007;  Carey  v.  Mackey, 
82  Me.  516,  20  Atl.  84*  9  L.  R.  A.  113,  17  Am. 
St  Rep.  500;  Aspinwall  v.  Aspinwall,  49  N. 
J.  Eq.  302,  24  Atl.  926.  All  of  them  so  far 
as  examined  except  in  New  Hampshire.  Hill 
v.  Hill,  74  N.  H.  288,  67  Atl.  406,  12  L.  R. 
A.  [N.  S.]  848,  124  Am.  St  Rep.  966;  Foote 
v.  Nickerson,  70  N.  H.  496,  48  Atl.  1088,  54 
L.  R.  A.  554).  While  our  statute,  as  stated, 
recognizes  these  deeds  as  valid,  it  makes  no 
definite  regulation  as  to  their  contents  or 
their  effect  when  made,  except  in  2116,  which 
provides  in  general  terms  that  when  a  wo- 
man is  living  separate  from  a  husband, 
either  under  a  judgment  of  divorce  or  a 
deed   of   separation   executed   by    the  hus- 


band and  wife  and  registered  in  the  coun- 
ty where  she  resides,  she  shall  be  deem- 
ed and  held  a  free  trader,  with  power  to 
dispose  of  her  personal  and  real  estate  with- 
out her  husband's  assent,  and,  the  question 
being  to  a  great  extent  without  authorita- 
tive decision  in  this  state,  we  must  recur 
for  guidance  to  the  general  principles  ap- 
plicable and  to  well-considered  precedents 
elsewhere  as  to  the  nature  of  these  instru- 
ments and  the  conditions  and  circumstances 
under  which  they  may  be  properly  upheld. 
From  a  consideration,  then,  of  the  authori- 
ties we  take  it  as  established  that  articles 
or  deeds  of  separation  are  permissible  where 
the  separation  has  already  taken  place  or 
Immediately  follows,  but  that  agreements 
looking  to  a  future  separation  of  husband 
and  wife  will  not  be  sustained;  and  from  the 
apparent  weight  of  opinion  it  seems  in  mak- 
ing such  agreements  under  the  circumstances 
indicated  the  parties  must  be  moved  to  it  by 
adequate  reasons,  and  not  from  mere  "mu- 
tual volition  or  caprice"  under  circumstances 
of  such  character  as  to  "render  it  reasonably 
necessary  to  the  health  or  happiness  of  the 
one  or  the  other."  A  position  well  stated  in 
a  case  from  Montana  as  follows:  "An  agree- 
ment between  husband  and  wife  providing 
for  a  separation,  an  adjustment  of  their  re- 
spective interests  In  property,  and  for  the 
future  support  and  maintenance  of  the  wife 
is  valid  only  when  it  is  to  take  effect  at 
once,  and  is  immediately  complied  with,  and 
when  the  marital  relations  are  of  such  a 
character  as  to  render  a  separation  neces- 
sary for  the  health  or  happiness  of  one  or 
the  other.  Mere  willingness  to  live  apart 
is  not  enough.  Neither  will  the  agreement 
be  enforced  when  it  is  the  result  of  mutual 
caprice  or  reckless  disregard  of  marital  ob- 
ligations. Neither  will  such  an  agreement 
be  enforced  when  it  is  to  be  used  as  a  means 
to  facilitate  a  divorce.  •  •  •  Held,  ac- 
cordingly, a  demurrer  to  the  complaint  was 
properly  sustained,  where  the  complaint  al- 
leges the  agreement  to  live  apart,  the  mutual 
obligations  thereunder,  and  the  breach  of 
the  contract  by  the  husband,  but  neither  the 
agreement  nor  the  complaint  contains  any 
statement  of  facts  showing  the  necessity  or 
cause  for  such  separation."  Stebbins  v.  Mor- 
ris, 19  Mont  115,  47  Pac  642.  This  case  and 
the  principle  it  sustains  is  referred  to  with 
approval  in  a  full  and  learned  note  to  Baum 
v.  Baum,  109  Wis.  47,  85  N.  W.  122,  53  L.  R. 
A.  650,  and  reported  in  83  Am.  St  Rep.  at 
pages  854-366.  The  note  in  question,  how- 
ever, refers  to  an  opinion  by  Sanborn,  Judge, 
in  Daniels  v.  Benedict,  97  Fed.  867,  and 
369,  38  C.  C.  A.  592,  594,  as  a  "well-consider- 
ed case,"  and  in  which  a  contrary  view  is 
taken,  the  case  holding,  among  other  things, 
that  the  relations  existing  between  husband 
and  wife  as  justifying  a  deed  of  this  kind 
must  be  left  to  the  determination  of  the  par- 
ties interested,  and  that  the  "courts  cannot 
inquire  into  the  sufficiency  of  the  reasons  as 
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affecting  the  validity  of  the  agreement" 
It  may  be  that  our  statutes  (2107,  2108),  here- 
inafter more  particularly  referred  to,  resolves 
this  question  In  favor  of  the  federal  decision, 
and  the  difference  appearing  in  these  cases 
is  not  perhaps  of  the  first  importance,  as  it 
will  be  a  very  rare  occurrence  when  a  deed 
of  the  kind  is  made  without  adequate  reason 
moving  the  parties.  A  condition  assuredly 
present  in  the  case  before  us. 

[2]  It  is  further  established  that,  if  the 
parties  resume  the  conjugal  relations,  the 
agreement  will  be  rescinded.  This  has  been 
directly  held  with  us  in  Smith  v.  King,  107 
N.  G.  273,  12  S.  E.  57,  and  is  in  accord  with 
the  weight  of  authority.  Zlmmer  v.  Settle, 
124  N.  Y.  37,  26  N.  E.  341,  21  Am.  St.  Rep. 
638;  Tiffany  on  Persons  and  Domestic  Re- 
lations, p.  168. 

[3]  Again,  it  is  held  "that  such  an  agree- 
ment must  be  reasonable,  just  and  fair  to 
the  wife,  having  due  regard  to  the  conditions 
and  circumstances  of  the  parties  at  the 
time  when  made."  Garver,  Ex'r,  v.  Miller, 
16  Ohio  St  528;  Hutton  v.  Hutton,  3  Pa. 
100. 

[4]  The  authorities  also  hold  that  these 
agreements,  even  when  valid,  do  not  affect 
the  right  of  the  parties  to  sue  for  a  divorce 
for  causes  occurring  either  before  or  after 
they  are  entered.  Bailey  v.  Bailey,  127  N. 
C.  474,  37  S.  El  502;  notes  to  Baum  v.  Baum, 
83  Am.  St.  Rep.  873. 

[5]  And,  while  the  American  courts  hold 
that  deeds  of  separation  are  so  far  imperfect 
obligations  that  they  will  not  be  specifically 
enforced  in  that  feature  which  contemplates 
or  provides  for  the  separation  of  the  parties 
(Aspinwall  v.  Asplnwall,  49  N.  J.  Eq.  302,  24 
Atl.  926,  supra),  when  a  suit  for  divorce  is 
entered  and  the  same  is  obtained,  the  agree- 
ment if  otherwise  valid  and  in  so  far  as  it 
affects  the  property  rights  Involved  should 
be  respected  by  the  decree  (Galusha  v.  Gal- 
lusha,  116  N.  Y.  635,  22  N.  E.  1114,  6LR, 
A.  487,  15  Am.  St  Rep.  453).  On  the  record, 
therefore,  we  could  not,  as  formerly,  declare 
the  deed  void  in  law  as  against  the  present 
public  policy  of  the  state,  and,  if  the  matter 
were  presented  only  in  that  aspect,  we  would 
feel  constrained  to  uphold  the  deed  clr  in 
any  event  remand  the  case  for  a  fuller  find- 
ing as  to  whether  the  instrument  in  question 
was  a  fair  and  just  arrangement 

[6, 71  We  are  of  opinion,  however,  that  the 
judgment  of  the  lower  court  should  be  sus- 
tained for  the  reason  on  which  his  honor,  no 
doubt,  acted,  that  the  deed  in  question  is  not 
executed  in  the  form  and  manner  required 
by  our  law  to  make  it  a  binding  agreement 
On  the  matter  of  form  a  large  number  of 
the  states  upholding  these  deeds  have  here- 
tofore maintained  that  the  interposition  of  a 
trustee  was  necessary  as  in  Stephenson  v.  Os- 
borne, 41  Miss.  119,  90  Am.  Dec.  358.  This 
was  based  partly  on  the  principle  of  the  abso- 
lute identity  of  person  in  the  case  of  husband 
and  wife,  which  prevented  their  making  con- 


tracts directly  between  them,  a  principle  ap- 
proved and  acted  on  in  the  English  courts, 
and  which  prevailed  to  a  great  extent  in  North 
Carolina  prior  to  the  Constitution  of  1868. 
Barbee  v.  Armistead,  32  N.  C.  530,  51  Am. 
Dec.  404.  A  number  of  courts,  however, 
have  always  maintained  a  contrary  view,  as 
in  Jones  v.  Clifton,  101  U.  S.  2*5,  25  L.  Ed. 
906;  Randall  v.  Randall,  37  Mich.  563;  Com- 
monwealth v.  Richards,  131  Pa.  209,  18  Atl. 
1007,  supra,  etc.;  and  in  this  respect,  also,  a 
change  has  been  wrought  in  our  law  and  pub- 
lic policy,  not  only  as  manifested  by  the  gen- 
eral provisions  of  the  Constitution  of  1868 
and  subsequent  statutes,  but  more  directly 
by  express  legislative  enactment  Revisal 
1905,  §§  2107,  2108,  2116.  Section  2107  pro- 
vides that  no  contract  between  husband  and 
wife  made  during  coverture  shall  be  valid  to 
affect  or  charge  any  part  of  the  wife's  real  es- 
tate or  the  accruing  income  thereof  for  a  long- 
er time  than  three  years,  etc.,  or  to  Impair  or 
change  the  body  or  capital  of  her  personal 
estate,  unless  in  writing,  etc.;  the  wife's 
privy  examination  to  be  taken  with  an  ad- 
ditional certificate  of  the  examining  officer 
that  the  "same  is  not  unreasonable  or  in- 
jurious to  her,"  etc.  Section  2108  provides 
that  contracts  between  husband  and  wife  not 
forbidden  by  the  preceding  section,  and  not 
inconsistent  with  public  policy,  are  val- 
id-, and  subject  to  the  preceding  section.  Any 
married  person  may  release  or  quitclaim 
dower  tenancy  by  the  curtesy,  and  all  other 
rights  which  they  may  respectively  acquire, 
or  have  acquired,  by  marriage  In  the  proper- 
ty of  the  other,  and  such  releases  may  be 
pleaded  in  bar  of  any  action  or  proceeding 
for  the  recovery  of  the  rights  so  released. 
While  the  presence  of  a  trustee  is  clearly 
dispensed  with  by  these  enactments,  It  will 
be  noted  that  by  section  2107,  in  order  to 
bind  the  wife  by  contract  with  the  husband 
which  may  affect  or  charge  her  real  estate, 
etc.,  for  a  longer  period  than  three  years  or 
to  Impair  or  change  the  body  or  capital  of 
her  personal  estate,  the  contract  must  be  in 
writing,  her  privy  examination  taken,  and, 
in  addition  to  the  ordinary  form,  there  must 
be  the  additional  certificate  that  the  same  is 
not  unreasonable  or  injurious  to  her.  The 
section  concluding  as  follows:  "The  certifi- 
cate of  the  officer  shall  state  his  conclusions, 
and  shall  be  conclusive  of  the  facts  therein 
stated.  But  the  same  may  be  impeached  for 
fraud  as  other  judgments  may  be."  Section 
2108  in  express  terms  subjects  to  require- 
ments of  2107  contracts  between  husband 
and  wife  which  purport  to  release  a  quitclaim 
dower  curtesy,  and  "all  other  rights  which 
they  might  respectively  acquire  or  may  have 
acquired  in  the  property  of  each  other." 
While  we  have  held  that  an  allowance  by 
way  of  alimony  may  be  predicated  in  some 
instances  on  the  capacity  of  the  husband  to 
labor  (Muse  v.  Muse,  84  N.  C.  35),  this  right 
of  a  married  woman  to  support  and  main- 
tenance is   primarily  a  property    right,   or 
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may  be,  and  very  usually  is,  made  very 
largely  dependent  on  amount  of  property 
owned  by  the  husband  (Taylor  v.  Taylor,  93 
N.  G.  418,  53  Am.  Rep.  460;  Nelson  on  Di- 
vorce and  Separation,  |§  908-909).  Our  de- 
cisions are  to  the  effect  that  the  identity  of 
person  between  husband  and  wife  in  refer- 
ence to  their  right  to  contract  with  each 
other  is  not  further  relaxed  or  affected  than 
is  specified  and  required  by  the  Constitution 
and  statutes  (Armstrong  v.  Best,  112  N.  O. 
59,  17  S.  E.  14,  25  L.  R.  A.  188,  34  Am.  St 
Rep.  473;  Sims  v.  Ray,  96  N.  C.  87,  2  S.  E. 
443),  and  this  section  2108  by  correct  inter- 
pretation clearly  contemplates  that  a  deed 
of  the  kind  presented  here  "surrendering 
dower  and  all  personal  and  property  rights 
which  she  may  have  acquired  against  the 
person  and  property  of  her  husband"  shall 
only  be  upheld  when  it  complies  with  the 
forms  established '  and  required  by  section 
2107.  On  this  ground,  therefore,  the  ruling 
of  the  lower  court  holding  that  the  instru- 
ment is  void  and  of  no  effect  on  the  right 
of  these  parties,  is  affirmed. 
No  error. 


(158  N.  C.  418) 

DANIELS  et  al.  ▼.  ROANOKE  R.  &  LUM- 
BER CO. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Tbespass  (S  19*)— Injubt  to  Land— Title 
to  Support  Action. 

To  recover  for  a  trespass  to  the  freehold, 

{>laintiff  most  have  had  title  at  the  time  of  the 
njury  complained  of. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §|  18-81 ;   Dec.  Dig.  f  19.*] 

2.  Vendor  and  Purchaser  (§  218*)— Right 
as  to  Trespass— Action. 

A  conveyance  of  land  would  not  transfer 
the  grantor's  right  of  action  for  damages  for  a 
trespass  theretofore  accruing. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  456;  Dec.  Dig.  f  218;* 
Trespass,  Cent  Dig.  S  24.] 

8.  Corporations  (§  518*)— Actions— Denial 
of  Corporate  Existence— Effect. 

While  ordinarily  only  the  state  may  ques- 
tion the  right  of  a  corporation  to  exist,  a  de- 
nial of  corporate  existence  in  an  action  by  a 
corporation  requires  soma  proof  of  corporate 
existence  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  2028,  2086,  2087;  Dec.  Dig. 
f  518.*] 

4.  Corporations   (S  34*)— Denial  of  Cor- 
porate Existence— Estoppel. 

Persons  who  conveyed  land  to  a  company 
as  a  corporation  or  received  a  conveyance  from 
it  as  such  are  estopped  to  deny  its  corporate 
existence. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §5  81-96;   Dec  Dig.  ft  34.*] 

5.  Corporations  (§  84*)— Denial  of  Exist- 
ence—Estoppel by  Conduct. 

Copartners,  who  permitted  a  partnership 
to  be  held  out  as  a  corporation  and  to  receive 
and  execute  deeds  and  institute  actions  as  such, 


would  be  estopped  to  deny  Its  existence  as  a 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ftf  81-96;   Dec.  Dig.  ft  34.*] 

6.  Partnership  (|  68*)-€onveyances. 

A  deed  executed  to  a  partnership  in  the 
partnership  name  is  not  void. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  §f  101-111 ;   Dec.  Dig.  |  68.*] 

7.  Partnership  (|  197*)— Actions  bt  Firm- 
Action  in  Partnership  Name. 

A  partnership  may  maintain  an  action  in 
the  partnership  name,  in  the  absence  of  an  ob- 
jection by  defendant  that  the  copartners  are 
not  parties. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §  360;   Dec.  Dig.  f  197.*] 

8.  Vendor  and  Purchaser  (§  219*)— Dam- 
ages from  Trespass— Apportionment  Be- 
tween Parties. 

One  sued  in  trespass  by  several  plaintiffs, 
who  were  successive  owners  of  the  land,  can- 
not determine  how  the  damages  awarded  shall 
be  apportioned. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |§  453-460;  Dec.  Dig.  ft 
219.*] 

9.  Logs  and  Logging  (J  8*)— Conveyance 
op  Standing  Timber  —  Construction- 
Property  Conveyed. 

A  deed  of  timber  of  a  specified  size  except- 
ed cedar  and  gum  trees,  but  provided  that 
grantee  might  take  and  use  such  of  the  dead 
and  down  timber  under  the  size  therein  con- 
veyed, "including  small  gum,"  upon  said  lands 
as  was  necessary  to  enable  it  to  construct  and 
maintain  railroads  and  for  all  other  purposes 
incident  to  the  removal  of  the  timber.  Held, 
that  the  failure  to  include  cedar  in  the  refer- 
ence to  "small  gum"  showed  that  the  right  to 
use  cedar  under  the  size  conveyed  was  not 
granted. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  ftft  6-12;   Dec.  Dig.  ft  3.*] 

10.  Appeal  and  Error  (8  1048*)— Witness- 
es (I  247*)— Harmless  Ebb  or— Admission 
of  Evidence. 

In  an  action  against  a  railroad  and.  lumber 
company  for  destruction  of  timber'  along  the 
track  by  fire,  any  impropriety  in  the  form  of 
an  answer  .to  a  question  to  A  witness  for 
plaintiff  "along  about  the  time  those  fires  took 
place,  what  was  the  condition  of  the  engine 
as  to  emitting  sparks?"  that  "it  was  in  bad 
condition,"  was  not  reversible;  the  answer 
being  equivalent  to  saying  teat  the  engine  emit- 
ted considerable  sparks,  especially  where  his 
whole  examination  shows  .that  he  was  requir- 
ed to  state  what  he  meajit  by  "bad  condition." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fft  4140-4145,  4151,  4158- 
4160;  Dec.  Dig.  §  1048;*  Witnesses,  Cent 
Dig.  §§  858-860;   Dec  Dig.  S  247.*] 

11.  Railroads  (ft  ,481*)— Fires— Actions- 
Admission  of  Evidence. 

Evidence  was  admissible,  in  an  action 
against  a  railroad  company  for  firing  timber, 
as  to  the  bad  condition  of  the  engine  in  emitting 
sparks  about  the  time  the  fires  occqjsred;  that 
its  condition  was  such  that  if  one  stopped  near 
the  engine  it  would  set  £heir  clothes  on  fire 
being  material  to  the  claim  that  the  timber 
was  fired  from  defendant's  engine. 

[Ed.  Note. — For  other  cases,  Bee  Railroads, 
Cent.  Dig.  ftft  1717-1729;  Dec  Dig.  ft  481.*] 

Appeal  from  Superior  Court,  Pamlico  Coun- 
ty;  Ferguson,  Judge. 

Action  by  L.  G.  Daniels  and  others  against 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


332 


74  SOUTHEASTERN  REPORTER 


(N.a 


the  Roanoke  Railroad  &  Lumber  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

This  action  is  brought  by  L.  G.  Daniels 
and  the  Atlantic  Coast  Forest  Preserve  ft 
Improvement  Company  to  recover  damages 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  in  setting  out  fire,  damages 
for  cutting  timber  under  the  size  permitted 
by  a  deed  under  which  the  defendant  claims, 
and  for  cutting  cedar  which  the  plaintiffs 
claim  is  not  conveyed  by  said  deed.  The 
summons  was  issued  on  the  13th  day  of  Au- 
gust, 1909. 

On  the  22d  of  May,  1906,  the  plaintiff 
Daniels  executed  a  deed  to  the  defendant 
Lumber  Company  conveying  "all  of  the  tim- 
ber trees  of  every  description  on  the  land 
described  (except  cedar  and  gum)  now  stand- 
ing or  growing  or  which  may  be  standing  or 
growing  during'  the  ensuing  term  of  six  years 
from  and  after  the  first  day  of  January, 
1907,  and  which  when  cut  will  measure  as 
much  as  or  more  than  ten  inches  in  diameter 
at  the  base,  that  is  to  say,  eighteen  inches 
above  the  ground"  on  the  land  described 
therein;  and  this  deed  further  conveyed  to 
the  defendant  "all  the  rights,  privileges  and 
easements  which  ordinarily  are  incident  to 
and  necessary  for  the  removing  of  the  timber 
conveyed,  or  to  the  cutting,  rafting  and  re- 
moving of  same,"  and  also  conveyed  to  de- 
fendant the  right  to  use  such  dead  trees  and 
down  timber,  earth,  underbrush,  and  timber 
ander  the  size  mentioned  therein  conveyed,  in- 
cluding small  gum  upon  said  land,  as  may  be 
necessary  for  the  purpose  of  constructing, 
maintaining,  and  operating  said  roads  and 
railroads,  and  for  operating  any  locomotive 
or  other  machinery,  and  for  all  other  pur- 
poses necessary  and  incident  to  the  cutting, 
rafting,  and  removal  of  said  timber.  On  the 
17th  day  of  December,  1908,  the.  said  L.  G. 
Daniels  conveyed  the  land  described  in  the 
complaint,  subject  to  the  timber  rights  of 
said  Lumber  Company,  to  Albln  Daniels,  and 
on  the  next  day,  December  18,  1908,  the  said 
Albin  Daniels  executed  a  deed,  conveying 
said  land,  subject  to  said  timber  rights,  to 
the  plaintiff,  the  Atlantic  Coast  Forest  Pre- 
serve &  Improvement  Company,  and  on 
April  1,  1910,  said  company  undertook  to 
execute  a  deed  reconveying  said  land,  subject 
to  said  timber  rights,  to  the  plaintiff  L.  G. 
Daniels.  In  the  deed  executed  by  Albln 
Daniels,  the  plaintiff  Improvement  Company 
is  described  as  a  corporation  under  the  laws 
of  Massachusetts,  and  in  the  deed  of  April 
1,  1910,  the  said  company  is  also  described 
as  a  corporation  of  Boston,  Mass.  Objection 
was  made  to  the  Introduction  of  the  last- 
named  deed  upon  the  ground  of  defective 
probate,  and  the  attestation  clause,  the  exe- 
cution, and  probate  are  as  follows: 

"In  testimony  whereof,  the  said  party  of 
the  first  part  hath  caused  these  presents  to 
be  executed  in  its  name  by  its  president  and 


attested  by  its  secretary  and  its  corporate 
seal  to  be  hereunto  affixed  the  day  and  year 
first  above  written.  Atlantic  Coast  Forest 
Preserve  &  Improvement  Company,  by  Alvah 
G.  Sleeper,  President,  Claude  H.  Daniels, 
Clerk.  Witnesses  to  signature:  Moses  H. 
Libtoy,  Nellie  Orton.  [Notarial  Seal.] 

"Commonwealth  of  Massachusetts.  [Notar- 
ial Seal.]  Suffolk,  ss. — Boston,  April  1, 1910. 
There  personally  appeared  the  above-named 
Alvah  G.  Sleeper  and  acknowledged  the  fore- 
going Instrument  to  be  his  free  act  and  deed, 
before  me.  Walter  E.  Brownell,  Notary  Pub- 
lic. 

"State  of  Minnesota,  County  of  St.  Louis — 
ss.:  Th.is  is  to  certify  that  on  the  30th  day  of 
April,  1910,  before  me  personally  came  C.  H* 
Daniels,  clerk,  with  whom  I  am  personally 
acquainted,  who  being  by  me  duly  sworn, 
says :  That  Alvah  G.  Sleeper  is  the  president 
of  the  Atlantic  Coast  Forest  Preserve  &  Im- 
provement Qompany,  the  corporation  describ- 
ed in  and*  which  executed  the  foregoing  in- 
strument, that  he  knows  the  common  seal  of 
said  corporation;  .that  the  seal  affixed  to  the 
foregoing  Instrument  is  said  common  seal 
and  the  name  of  the  corporation  was  sub- 
scribed thereto  by  the  said  president,  and 
that  said  president  and  clerk  subscribed 
their  names  thereto  and  said  common  seal 
was  affixed  all  by  order  of  the  board  of  di- 
rectors of  said  corporation,  and  that  the  said 
Instrument  is  the  act  and  deed  of  said  cor- 
poration. Witness  my  hand  and  seal  the  day 
and  year  above  written.  Nellie  Orton,  No- 
tary Public.  [Seal.]  My  commission  expires 
the  day  A.  D.  1910.  Notary  Public,  St.  Louis 
County,  Minn.  My  commission  expires  Aug. 
28,  1912.  State  of  Minnesota,  County  of  St. 
Louis — ss. 

"North  Carolina,  Pamlico  County.  The 
foregoing  certificate  of  Walter  E.  Brownell, 
notary  public  of  the  state  of  Massachusetts, 
and  the  certificate  of  Nellie  Orton,  notary 
public  of  St.  Louis  county,  state  of  Minneso- 
ta, are  adjudged  to  be  correct  Let  the  in* 
strument  with  the  certificates  be  registered. 
Witness  my  hand,  this  the  5th  day  of  August, 
1910.    Geo.  T.  Farnell,  C.  S.  C." 

There  was  evidence  on  the  trial  that,  at 
the  time  of  the  execution  to  the  defendant 
Lumber  Company  of  the  deed  of  May  22, 
1906,  from  125  to  150  acres  of  the  land  had 
cedar  on  it;  that  soon  thereafter  said  de- 
fendant took  possession  of  said  land  and  be- 
gan cutting  and  removing  timber,  which  it 
continued  for  several  years;  and  that  at  the 
conclusion  of  its  operations  very  little  cedar 
was  on  the  land.  There  was  also  evidence  of 
two  fires,  one  in  September,  1909,  and  the 
other  in  October  of  the  same  year,  which  in- 
jured the  property  of  the  plaintiff,  and  also 
that  the  defendant  had  cut  timber  under 
the  size  allowed  by  its  deed.  The  defendant 
offered  evidence  to  the  contrary;  but  it  is  not; 
necessary  to  state  the  evidence  of  either  par- 
ty more  fully,  as  the  motion  of  the  defendant 


N.O.) 


DANIELS  v,  KOANOKE  R.  A  LUMBER  CO. 


833 


to  nonsuit  is  not  upon  the  ground  that  there 
is  no  evidence  to  support  the  findings  of  the 
jury,  except  as  to  the  first  issue,  and  the 
evidence  on  that  issue  has  been  stated. 

At  the  conclusion  of  the  evidence,  the  de- 
fendant moved  for  judgment  of  nonsuit,  upon 
the  following  grounds,  as  shown  by  the  brief 
of  the  defendant:  "That  the  plaintiffs  have 
offered  evidence  showing  the  conveyance  of 
title  to  the  timber  to  the  defendant  by  plain- 
tiff L.  G.  Daniels,  and  have  further  offered 
in  evidence  a  deed  from  L.  G.  Daniels  to  Al- 
bin Daniels,  prior  to  the  date  of  the  alleged 
trespass,  and  that  there  is  no  right  of  L.  G. 
Daniels  to  recover  for  any  trespass  that  may 
have  been  committed  (if  any)  in  any  view  of 
the  case  between  the  date  of  the  deed  to  Al- 
bln  Daniels  and  date  of  the  deed  from  At- 
lantic Coast  Forest  Preserve  &  Improvement 
Company  to  I*  G.  Daniels,  to  wit,  between 
December  17,  1908,  and  the  1st  day  of  April, 
1910.  That  the  conveyance  having  been 
made  prior  to  the  alleged  trespass,  divested 
him  of  all  right  of  action  during  the  time  the 
title  rested  in  Albin  Daniels  and  the  other 
date.  The  trespass  having  been  committed 
between  December,  1908,  and  April,  1910,  up- 
on all  the  evidence  then  there  was  no  right  of 
action  in  the  Atlantic  Coast  Forest  Preserve 
&  Improvement  Company,  they  having  made 
a  conveyance  to  L."  G.  Daniels  of  the  land 
without  reserving  any  rights  of  action,  and 
there  being  no  evidence  as  to  their  corporate 
existence  (the  corporate  existence  being  al- 
leged in  the  complaint  and  denied  in  the  an- 
swer) then  there  is  no  right  of  recovery  In 
the  Atlantic  Coast  Forest  Preserve  &  Im- 
provement Company.  If  there  were  evidence 
of  trespass  prior  to  December,  1908,  then  L. 
-G.  Daniels,  having  conveyed  fee-simple  title, 
without  reserving  to  himself  the  rights  of  ac- 
tion for  alleged  trespass,  he  would  not  be  en- 
titled to  maintain  his  action  for  recovery  of 
•damages  thereafter" — and  that  no  actual  pos- 
session of  the  land  had  been  shown  in  either 
of  the  plaintiffs.  The  motion  was  denied, 
and  defendant  excepted. 

The  defendant  requested  that  the  following 
instructions  be  given  to  the  jury:  "(1)  If  the 
jury  shall  find  from  the  evidence  that  any 
cedar  was  cut  or  used  by  defendants,  the 
-court  charges  you  that  under  the  provisions 
-of  said  deed  they  had  the  right  to  use  such 
cedar  under  the  size  of  10  inches  in  diameter 
at  the  stump,  18  inches  above  the  ground, 
and  such  dead  and  down  cedar,  along  with 
other  undersized  timber,  as  was  necessary  In 
the  construction  of  its  roads,  engines,  and 
machinery  on  said  land.  (2)  That  the  de- 
fendants had  the  right  to  cut  out  such  cedar 
trees  as  were  in  its  roadways,  and  plaintiffs 
are  not  entitled  to  recover  anything  for  cedar 
so  cut  and  moved  out  of  the  rights  of  way 
in  the  construction  and  operation  of  its  road 
upon  said  land."  The  first  was  refused  and 
the  defendant  excepted,  and  the  second  was 
.substantially  given. 


There  are  three  exceptions  to  evidence, 
which  will  be  referred  to. 

The  Issues  and  the  answers  thereto  are  as 
follows :  a)  la  plaintiff  Atlantic  Coast  For- 
est Preserve  &  Improvement  Company  a  cor- 
poration? Answer:  Yes.  (2)  Did  defend- 
ants wrongfully  and  negligently  set  fire  to 
and  burn  plaintiffs  land,  timber,  and  trees, 
as  alleged  in  the  complaint?    Answer:   Yes. 

(3)  If  so,  what  damages  are  plaintiffs  enti- 
titled  to  recover  therefor?    Answer:  $1,500. 

(4)  Did  defendants  wrongfully  and  negligent- 
ly cut  and  destroy  plaintiff's  cedar  trees  and 
cedar   timber,    as   alleged?     Answer:    Yes. 

(5)  If  so,'  what  damages  are  plaintiffs  en- 
titled to  recover  by  reason  thereof?  Answer: 
$500.  (6)  Did  defendants  wrongfully  and 
negligently  cut  and  destroy  plaintiffs'  timber 
and  trees  other  than  cedar,  not  conveyed  in 
said  deed,  as  alleged?  Answer:  No.  (7)  If 
so,  what  damages  are  plaintiffs  entitled  to 

.recover  by  reason  thereof?    Answer. 
*  Judgment  for  the  plaintiffs,  and  defendant 
excepted  and  appealed. 

Moore  &  Dunn  and  Small,  MacLean  &  Mc- 
Mullan,  for  appellant.  Simmons  &  Ward, 
H.  L.  Glbbs,  and  T.  D.  Warren,  for  appellees. 

ALLEN,  J.  No  objection  is  made  by  an- 
swer or  demurrer  that  there  is  a  misjoinder 
of  parties  or  causes  of  action,  and  no  excep- 
tion presents  the  question  of  the  right  of  the  • 
plaintiffs  to  recover  for  trespasses  committed 
after  the  commencement  of  the  action.  We 
do  not  intimate  that  such  objections  would 
have  been  sustained,  and  refer  to  them  on- 
ly for  the  purpose  of  excluding  the  idea  that 
they  were  relied  on,  and  are  embraced  in  the 
motion  for  judgment  of  nonsuit  The  defend- 
ant says  that,  upon  the  facts  admitted,  nei- 
ther of  the  plaintiffs  is  entitled  to  maintain 
this  action ;  that  the  plaintiff  L.  G.  Daniels 
cannot  do  so  as  to  trespasses  committed 
prior  to  December  17,  1908,  because  on  that 
day  he  conveyed  the  land  to  Albin  Daniels, 
without  reserving  the  right  of  action,  nor  as 
to  trespasses  after  that  date,  because  he  had 
parted  with  his  title  to  the  land;  and  that 
the  plaintiff  Improvement  Company  has  no 
right  to  sue,  because  its  corporate  existence  is 
denied  in  the  answer,  and  no  evidence  has 
been  introduced  to  establish  its  incorpora- 
tion, and  further,  if  a  corporation,  having 
executed  a  deed  of  date  April  1,  1910,  con- 
veying the  land  without  reserving  its  right  of 
action,  It  now  has  no  right  to  sue.  We  will 
consider  these  questions  in  their  order,  and 
first  as  to  the  right  of  the  plaintiff  Daniels, 
and  this  depends  on  the  effect  of  his  deed  to 
Albin  Daniels. 

[1,2]  The  plaintiffs  do  not  allege,  as  a 
cause  of  action,  an  injury  to  their  possession, 
which  would  be  sufficient  to  maintain  an  ac- 
tion for  trespass  (Frisbee  v.  Marshall,  122 
N.  C.  760,  30  S.  E.  21),  but  they  seek  to  re- 
cover damages  for  injury  to  the  freehold — 
the  land  itself — and  it  therefore  was  neces- 
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sary  to  show  title  at  the  time  of  the  injury 
complained  of.  If  so,  the  plaintiff  Daniels 
could  not  recover  damages  accruing  after  the 
execution  of  his  deed  of  December  17,  1908; 
but  we  do  not  think  this  deed,  which  pur- 
ports only  to  convey  the  land*  has  the  effect 
of  transferring  to  the  grantee  his  right  of 
action  for  damages  accruing  prior  to  its  exe- 
cution. LWerman  v.  Railroad,  114  N.  C.  696, 
19  S.  E.  64 ;  Drake  v.  Howell,  133  N.  C.  168, 
45  S.  E.  539.  In  the  last  case  cited,  the 
plaintiff  sought  to  recover  damages  for  cut- 
ting timber  on  certain  land,  and  the  court, 
among  other  things,  said:  "There  is  an  al- 
legation in  the  pleadings  that  the  plaintiffs 
have  acquired  the  title  to  the  Britt  tract 
since  this  action  was  commenced;  but  this, 
if  true,  cannot  help  them,  as  a  conveyance 
of  title  to  the  land  after  the  defendants  had 
committed  the  alleged  trespass  would  not 
pass  the  right  to  the  damages  claimed  by 
the  plaintiffs.  Such  damages  are  personal 
to  the  owner  of  the  property  and  do  not 
pass  to  his  grantees.  Liverman  v.  Rail- 
road, li4  N.  C.  692  [19  S.  E.  64]." 

The  right  of  the  Improvement  Company 
to  sue  depends  upon  the  solution  of  other 
questions.  The  defendant  denies  that  this 
plaintiff  is  a  corporation,  and  it  says,  if 
there  is  no  evidence  of  its  corporate  exis- 
tence, that  the  deed  of  Albln  Daniels  to  the 
Improvement  Company  has  no  effect,  and 
that  therefore  the  title  remained  in  Albln 
Daniels,  and  that  there  can  be  no  recovery 
of  damages  for  acts  committed  after  De- 
cember 17,  1908,  the  date  of  the  deed,  as 
Albln  Daniels  is  not  a  party  plaintiff,  and 
it  contends  further  that  the  failure  to  prove 
that  the  company  is  a  corporation  incapaci- 
tates it  to  sue.  We  must  then  inquire:  (1) 
Is  there  evidence  that  the  Improvement 
Company  is  a  corporation?  (2)  If  not,  how 
does  this  affect  the  title  to  the  land  and 
the  right  to  sue? 

[3]  Ordinarily,  the  right  to  question  the 
exercise  of  corporate  powers  is  with  the 
state  and  cannot  be  raised  collaterally;  but 
It  has  been  held  in  this  state  that  a  denial 
of  corporate  existence  in  an  answer  requires 
some  proof  on  the  part  of  the  plaintiff. 
This  may  be  furnished  by  the  introduction 
of  a  charter  and  evidence  of  its  acceptance, 
by  evidence  of  the  exercise  of  the  powers  of 
a  corporation  for  a  long  time  without  objec- 
tion, by  estoppel,  and  in  other  ways,  and  we 
are  inclined  to  the  opinion  that  the  fact  that 
all  of  the  parties  claim  under  L.  G.  Daniels, 
that  Albin  Daniels,  In  his  deed  of  December 
18,  1908,  described  the  Improvement  Com- 
pany as  a  corporation,  that  the  Improve- 
ment Company  executed  the  deed  of  April  1, 
1910,  as  a  corporation,  and  that  during  the 
whole  of  this  period  the  defendant  was  in 
the  use  and  occupation  of  the  land,  is  evi- 
dence of  the  fact;  but,  If  this  is  not  so, 
the  defendant  is  in  no  way  prejudiced  by 
the  failure  of  strict  proof* 


[4, 5]  Albin  Daniels  held  the  title  to  the 
land  one  day,  and  there  Is  no  evidence  of  a 
trespass  on  that  day.  He  conveyed  to  the 
Improvement  Company  as  a  corporation,  and 
the  Improvement  Company  as  a  corporation 
conveyed  to  the  plaintiff  L.  G.  Daniels.  It 
follows  that  Albin  Daniels  and  L.  G.  Dan- 
iels are  estopped  to  deny  the  corporate  ex- 
istence of  the  company,  and,  if  it  is  in  fact 
a  partnership,  the  estoppel  would  extend  to 
its  members,  who  have  permitted  it  to  be 
held  out  as  a  corporation,  and  to  receive 
and  execute  deeds,  and  to  institute  actions 
as  such.  If  so,  all  the  parties  who  could 
make  any  claim  against  the  defendant,  cov- 
ering the  time  when  the  trespasses  are  al- 
leged to  have  been  committed,  are  bound-  by 
the  estoppel,  and  neither  can  deny  that  the 
Improvement  Company  is  a  corporation,  and 
it  is  not,  therefore,  important  to  the  defend- 
ant whether,  as  matter  of  fact,  It  is  a  cor- 
poration. If,  however,  material  to  the  deci- 
sion of  this  case,  and  it  appeared  that  the 
Improvement  Company  was  a  partnership 
and  not  a  corporation,  it  would  not  neces- 
sarily follow  that  the  action  could  not  be 
maintained  by  it. 

[61  A  deed  to  a  partnership  by  the  part- 
nership name  is  not  void  (Murray  v.  Black- 
ledge,  71  N.  C.  492 ;  Simmons  v.  Allison,  IIS 
N.  C.  776,  24  S.  E.  716;  Grabbs  v.  Insurance 
Co.,  125  N.  C.  394,  34  S.  E.  503);  and  a  judg- 
ment In  favor  of  a  partnership,  without  giv- 
ing the  names  of  the  partners,  is  valid. 
Wall  v.  Jarrett,  25  N.  C.  42;  Lash  v.  Arnold, 
53  N.  C.  206.  These  last  cases  were  cited 
with  approval  in  Heath  v.  Morgan,  117  N.  C. 
507,  23  S.  E.  489,  in  which  it  was  held  that 
the  action  could  not  be  maintained  In  the 
partnership  name,  because  objection  to  the 
absence  of  the  individuals  as  parties  was 
taken  by  demurrer.  Kochs  Co.  v.  Jackson, 
156  N.  C.  326,  72  S.  E.  382. 

[7]  In  this  case,  the  defendant  does  no- 
more  than  deny  that  the  Improvement  Com- 
pany is  a  corporation,  and,  If  this  is  true,  it 
may  maintain  the  action  In  its  partnership 
name,  in  the  absence  of  objection  by  the  de- 
fendant that  the  Individuals  composing  the 
partnership  are  not  parties. 

[I]  We  are  therefore  of  opinion  that  the 
plaintiff  L.  G.  Daniels  may  recover  damages 
for  trespass  committed  prior  to  December 
17,  1908,  the  date  of  his  deed,  and  that  the 
Improvement  Company  may  recover  for 
trespasses  after  that  time,  and  also,  as  his 
honor  held,  that  the  defendant  has  no  voice 
in  the  apportionment  of  the  damages  be- 
tween them.  Hocutt  v.  Railroad,  124  N.  C- 
217,  32  S.  E.  681. 

[91  We  think  his  honor  construed  the  deed 
correctly  as  to  the  right  to  cut  cedar,  and 
that  he  properly  refused  to  give  the  instruc- 
tion requested.  The  deed  of  the  plaintiff 
Daniels  to  the  defendant  expressly  except* 
cedar  and  gum  from  the  conveyance,  and,, 
in  the  clause  allowing  the  use  of  timber  un- 
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•der  the  size  conveyed,  provides:  "And  it  is 
also  stipulated  and  agreed  that  the  party  of 
the  second  part  shall  have  the  farther  right 
to  take  and  use  such  of  the  dead  and  down 
timber,  earth  and  underbrush  and  timber 
under  the  size  herein  conveyed,  Including 
small  gum,  upon  said  lands,  as  may  be  nec- 
essary for  the  purpose  of  constructing  and 
maintaining  and  operating  the  said  roads 
and  railroads,  and  for  operating  any  loco- 
motives or  other  machinery  and  for  all  oth- 
er purposes  necessary  or  incident  to  the  cut- 
ting, rafting  or  removal  of  said  timber." 
The  mention  of  small  gum  In  this  clause, 
and  the  failure  to  refer  to  the  cedar,  ex- 
cludes the  idea  that  it  was  intended  to  ex- 
tend the  rights  of  the  defendant  as  to  the 
-cedar.  His  honor  instructed  the  jury  that 
the  defendant  had  the  right  to  cut  cedar 
when  necessary  to  construct  its  roads  or  to 
move  its  machinery. 

There  are  three  exceptions  to  evidence. 
<1)  To  the  evidence  of  a  witness  for  the 
plaintiff,  Edmund  Jones:  "Q.  Along  about 
the  time  those  fires  took  place,  what  was 
the  condition  of  the  engine  as  to  emitting 
sparks?  A.  It  was  in  bad  condition."  (2) 
To  the  evidence  of  a  witness  for  the  plain- 
tiffs, William  Potter:  "Q.  Tell  what  you 
saw  before  this  time  and  afterwards  as  to 
the  engine  emitting  sparks.  A.  If  we  stop- 
ped near  the  engine,  it  would  catch  our 
-cloths,  and  we  would  have  to  move  out  of 
the  way."  (3)  To  the  introduction  of  the 
deed  of  April  1,  1910,  from  the  Improvement 
•Company  to  L.  G.  Daniels. 

[10]  The  form  of  the  answer  of  the  wit- 
ness Jones  may  be  objectionable,  but  it  is 
but  another  way  of  saying  that  the  engine 
emitted  a  considerable  quantity  of  sparks, 
and  would  not  justify  a  reversal  of  the 
judgment,  and  his  entire  examination  shows 
that  he  was  required  to  state  what  he 
meant  by  "bad  condition." 

[11]  The  evidence  of  both  witnesses  was 
material  to  the  claim  that  the  defendant  set 
out  fire  on  the  land,  and  competent 

It  is  not  necessary  to  consider  the  objec- 
tion to  the  introduction  of  the  deed  from  the 
Improvement  Company  to  I*  G.  Daniels,  as 
both  are  parties  plaintiff. 

The  record  is  voluminous,  but  we  have 
-examined  it,  and  the  briefs,  with  care,  and 
find  no  error. 

No  error. 


(158  N.  C.  337) 

ACKER  et  aL  v.  PRIDGEN. 

(Supreme  Court  of  North  Carolina.    March  20, 

1912.) 

1.  Deeds  (J  97*)— Construction— Granting 
and  Habendum  Clauses. 

While  the  granting  clause  ordinarily  gov- 
erns the  habendum  clause,  if  it  clearly  ap- 
pears that  grantor's  intention  was  to  enlarge 


or  restrict  the   estate  given  by  the  granting 
clause,  the  habendum  clause  controls. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  267-273,  434-447;   Dec  Dig.  §  97.*] 

2.  Deeds    (|   129*)— Estate   Conveyed— Re- 
mainder— *  'Heirs.  ' ' 

The  premises  of  a  deed  to  man  and  wife 
read  "unto  the  party  of  the  second  part  and  to 
their  heirs  and  assigns  forever,"  but  the  ha- 
bendum read  "to  have  and  to  hold  the  said  prop- 
erty *  *  *  during  the  term  of  their  natural 
lives,  and  after  their  death,  to  P.  and  B.,  and 
any  other  child  or  children  that  may  be  be- 
gotten" by  grantee  and  his  wife  during  mar- 
riage, "to  them  and  their  assigns  forever.'* 
Held,  that  the  word  "heirs"  in  the  premises 
was  used  in  the  sense  of  children,  so  that 
grantees  only  took  a  life  estate  with  remainder 
over  to  their  children. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  360-365,  416-435;    Dec.  Dig.  §  129.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-3265;    vol.  8,  pp.  7677,  7678.1 

3.  Deeds  ($  97*)— Persons  Taking— Gran- 
tees in  Habendum  Clause. 

While  a  stranger  to  a  deed  cannot  be  made 
a  grantee  by  the  habendum  clause,  a  remainder 
may  be  limited  over  to  him  by  it,  if  the  entire 
deed  shows  that  to  be  the  intention  of  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  267-273,  434-447;    Dec.  Dig.  §  97.*1 

4.  Husband    and    Wife    (5   47*)— Convey- 
ances Between— Bona  Fide  Purchaser. 

One  purchasing  property  from  her  husband 
for  a  merelv  nominal  consideration  is  not  a 
bona  fide  purchaser  for  value,  but  only  takes 
the  husband's  interest. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §§  232-241;  Dec.  Dig.  | 
47.*] 

5.  Perpetuities  (§  4*)— Remainder  to  Per- 
sons Not  in  Being. 

A  remainder  over  to  persons  in  being  after 
the  termination  of  life  estates  could  be  created 
at  common  law. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  ft*  4-44;   Dec  Dig.  $  4.*] 

Appeal  from  Superior  Court,  New  Hanov- 
er County;  Allen,  Judge. 

Action  by  George  Acker  and  wife  and  oth- 
ers against  Elizabeth  L.  Pridgen.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

H.  McClammy  and  S.  M.  Empie,  for  appel- 
lant E.  K.  Bryan  and  Bellamy  &  Bellamy, 
for  appellees. 

• 

BROWN,  J.  On  August  12,  1882,  Moses 
Moore  conveyed  the  land  in  controversy  to 
John  Pridgen  and  wife,  Peggie;  the  premises 
being  "unto  the  party  of  the  second  part  and 
to  their  heirs  and  assigns  forever,"  and  the 
habendum  being  "to  have  and  to  hold  the 
said-  property  unto  John  Pridgen  and  wife, 
Peggie,  during  the  term  of  their  natural 
lives,  and  after  their  death  to  Marion  Prid- 
gen, Ellen  Beatty,  and  any  other  child  or 
children  that  may  be  begotten  by  him  at 
any  time  during  his  marriage  with  Peggie 
Pridgen,  his  wife,  to  them  and  their  assigns 
forever/'  Peggie  Pridgen  died,  and  John 
Pridgen  married  the  defendant  in  1889,  and 


-•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  it  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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on  October  13,  1904,  for  the  nominal  consid- 
eration of  $5  executed  a  deed  in  fee  to  the 
defendant  for  the  land  in  controversy.  John 
Pridgen  died  August  10,  1905.  The  judge  be- 
low held  that  John  Pridgen  took  only  a  life 
estate  under  the  Moore  deed,  and  that  the 
remainder  over  to  Marion  Pridgen  and  others 
was  good,  and  that  the  plaintiffs,  the  remain- 
dermen, were  entitled  to  recover. 

In  their  brief  the  iearned  counsel  for  de- 
fendant state  "that  under  the  decisions  as 
lately  enunciated  by  our  Supreme  Court,  the 
court  has  correctly  decided  this  case,  follow- 
ing the  authority  in  the  case  of  Triplett  v. 
Williams,  149  N.  C.  394  [63  S.  E.  79,  24  L. 
R.  A.  (N.  S.)  5141,  and  supported  in  principle 
in  the  cases  of  Condor  v.  Secrest,  149  N.  C. 
201  [62  S.  E.  921],  and  Sprinkle  v.  Spain- 
hour,  149  N.  C.  223  [62  S.  EL  910,  25  L.  R.  A. 
<N.  S.)  167]."  They  argue  at  length  and  with 
much  earnestness  that  those  decisions  should 
not  be  followed,  but  overruled.  In  the  Trip- 
lett Case,  which  has  been  repeatedly  cited 
and  approved  in  subsequent  opinions  of  this 
court,  we  admitted  the  technical  effect  of 
the  ancient  rule  of  the  common  law  as  ap- 
plied to  the  construction  of  deeds;  but  we 
also  recognized  the  more  enlightened  rules 
of  construing  deeds,  which  have  obtained  in 
all  the  courts  of  the  country,  and  as  well  as 
in  the  English  courts,  in  a  more  enlightened 
age.  It  is  said  in  that  case:  "But  this  doc- 
trine, which  regarded  the  granting  clause 
and  the  habendum  and  tenendum  as  separate 
and  independent  portions  of  the  same  instru- 
ment, each  with  its  especial  function,  is  be- 
coming obsolete  in  this  country,  and  a  more 
liberal  and  enlightened  rule  of  construction 
obtains,  which  looks  at  the  whole  instrument 
without  reference  to  formal  divisions,  in  or- 
der to  ascertain  the  intention  of  the  parties, 
and  does  not  permit  antiquated  technicalities 
to  override  the  plainly  expressed  intention  of 
the  grantor."  In  that  opinion  there  are  cited 
an  array  of  cases  and  text-writers  in  support 
of  the  views  there  expressed.  This  more 
enlightened  rule  of  construction  has  been 
previously  recognized  and  stated  by  Mr. 
Justice  Walker  in  Gudger  v.  White,  141  N. 
C.  513,  54  S.  B.  388,  in  these  words:  "It  is 
not  difficult  by  reading  the  deed  to  reach  a 
satisfactory  conclusion  as  to  what  the  parties 
meant,  and  we  are  required  by  the  settled 
canon  of  construction  so  to  interpret  it  as  to 
'  ascertain  and  effectuate  the  intention  of  the 
parties.  Their  meaning,  it  is  true,  must  be 
expressed  in  the  instrument;  but  it  is  proper 
to  seek  for  a  rational  purpose  in  the  lan- 
guage and  provisions  of  the  deed,  and  to 
construe  it  consistently  with  reason  and 
common  sense.  If  there  is  any  doubt  enter- 
tained as  to  the  real  intention,  we  should  re- 
ject that  interpretation  which  plainly  leads 
to  injustice,  and  adopt  that  one  which  con- 
forms more  to  the  presumed  meaning,  be- 
cause it  does  not  produce  unusual  and  un- 
just results." 

[1]  Those  writers  and  courts  who  recog- 


nize the  generally  preponderating  influence 
of  the  premises  of  a  deed  in  determining  the 
estate  conveyed  admit  that  there  are  instru- 
ments in  which  the  intention  of  the  grantor 
is  so  plainly  manifested  in  the  habendum 
that  it  will  control  the  premises.  Mr.  Devlin, 
in  his  work  on  Deeds,  says:  "It  may  be 
formulated  as  a  rule  that  where  it  is  im- 
possible to  determine  from  the  deed  and  sur- 
rounding circumstances  that  the  grantor  in- 
tended the  habendum  to  control,  the  grant- 
ing words  will  govern;  but  if  it  clearly  ap- 
pears that  it  was  the  intention  of  the  gran- 
tor to  enlarge  or  restrict  the  granting  clause 
by  the  habendum,  the  latter  must  control." 
1  Dev.  on  Deeds,  f  215;  Bodlne  v.  Arthur, 
91  Ky.  53,  14  S.  W.  904,  34  Am.  St.  Rep.  162; 
Fogarty  v.  Stack,  86  Tenn.  610,  8  8.  W.  846; 
Barnett  v.  Barnett,  104  Cal.  298,  3T  Pac. 
1049;  Moore  v.  Waco,  85  Tex.  206,  20  S.  W. 
61;  Doren  v.  Gillum,  136  Ind.  134,  35  N.  p. 
1101.  Even  the  common-law  judges  did  not 
always  confine  themselves  to  the  strict  letter 
of  the  law  in  construing  deeds,  and  applying 
tne  rule  in  Shelly's  Case.  We  find  it  not 
uncommon  to  construe  "bodily  heirs,"  or  even 
the  word  "heirs"  itself,  to  mean  children,  or 
issue,  when  the  context  of  the  instrument 
plainly  indicated  the  manifest  intention. 
Puckett  t.  Morgan,  74  S.  E.  15,  at  this  term. 

[2]  That  the  grantor,  Moore,  used  the 
word  "heirs"  in  the  premises  in  the  sense 
of  children,  Is  plainly  manifest  from  the 
context  of  the  entire  deed.  The  words  of  the 
habendum  qualify  and  explain  what  is  stat- 
ed in  the  premises,  and  in  the  habendum  the 
children  are  specified  who  are  to  take  in  re- 
mainder, viz.,  the  two  plaintiffs,  Marion 
Pridgen,  Ellen  Beatty,  children  by  former 
marriages,  and  any  other  child  of  John  Prid- 
gen and  his  wife  Peggie.  The  fact  that  their 
names  are  not  mentioned  as  among  the  for- 
mal parties  to  the  deed  does  not  avoid  the- 
limitation  by  way  of  remainder. 

[3]  While  a  stranger  to  a  deed  cannot  be 
introduced  in  the  habendum  clause  to  take 
as  grantee,  he  can  take  in  remainder  by  way 
of  limitation,  when  by  construction  of  the 
entire  instrument  it  appears  that  the  inten- 
tion of  the  parties  is  given  effect.  Condor  v» 
Secrest,  149  N.  C.  201,  62  S.  E.  921. 

The  defendant  invokes  the  doctrine  of 
stare  decisis,  and  claims  that  a  rule  of  prop- 
erty had  been  established  by  the  older  deci- 
sions which  should  protect  her  title.  We  do- 
not  think  the  principle  laid  down  in  Hill  v. 
Brown,  144  N.  C.  117,  56  S.  E.  693 ;  Hill  v. 
R.  R.,  143  N.  C.  539,  55  S.  E.  854,  9  L.  R.  A. 
(N.  S.)  606,  can  be  properly  applied  here. 

[4]  In  the  first  place,  the  defendant  ac- 
quired the  property  by  deed  from  her  hus- 
band, John  Pridgen,  the  life  tenant,  in  1904 
for  a  nominal  consideration  only.  She  is- 
not  a  purchaser  for  value,  and  stands  in  no- 
better  attitude  than  her  grantor. 

[S]  In  the  second  place,  such  a  remainder 
as  Is  created  in  favor  of  these  plaintiffs  in 
the  Moore  deed  could  have  been  created  in 
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the  earliest  stages  of  the  common  law.  Blair 
v.  Osborne,  84  N.  C.  420;  Shepherd's  Touch- 
stone, 151,  2  Roll  Ab.  68. 

The  judgment  of  the  superior  court  is  af- 
drmed. 


(159  N.  C.  213) 

REXFORD  et  al.  ▼.  PHILLIPS  et  al. 

(Supreme  Court  of  North  Carolina.    March  27, 

1912.) 

1.  Taxation   (|   820*)— Assessment— Listing 
fob  Taxes. 

Revisal  1905,  §5  5217.  5222,  5227,  provide 
that  an  owner  in  person  snail  list  his  property, 
and  section  5218  provides  that  persons  may  ap- 
point agents  to  list  for  them,  while  section  5233 
provides  that,  if  the  owner  fails  to  list  at  the 
appointed  time,  the  chairman  of  the  board  of 
commissioners  may  list  the  land  by  inserting  in 
the  tax  list  the  description  and  valuation  of  all 
property  which  shall  be  assessed  with  a  double 
tax.  Section  5232  provides  for  the  collection  of 
taxes  on  land  which  has  escaped  taxation  for 
previous  years  by  adding  to  the  simple  taxes 
of  the  current  year  all  taxes  due  for  preceding 
years  with  interest  thereon.  The  tax  lister  list- 
ed land  owned  by  plaintiff  without  his  permis- 
sion and  in  the  name  of  another  by  him  as 
agent.  Held,  that  as  the  land  was  not  describ- 
ed with  any  particularity,  and  as  the  listing 
was  not  in  accordance  with  the  statute,  the  list- 
ing was  invalid  and  would  not  support  an  as- 
sessment; for,  while  the  statute  penalizes  the 
owner's  failure  to  list  his  land,  such  land  must 
be  listed  in  the  manner  prescribed,  and,  unless 
so  listed,  taxes  levied  are  invalid,  and  the  as- 
sessment will  not  support  a  tax  sale. 

[Ed.    Note.— For  other  cases,    see  Taxation, 
Cent  Dig.  §§  549,  550 ;   Dec  Dig.  ft  829.*] 

2.  Taxation  (f  382*>— Assessment— Tax  List 
— Descbeption. 

The  listing  of  land  as  a  certain  number  of 
acres  lying  in  a  named  township  is  too  vague 
to  support  a  valid  assessment;  the  land  being 
insufficiently  described. 

[Ed.   Note.— For   other  cases,   see  Taxation, 
Dec,  Dig.  *  332.*] 

8.  Taxation  (f  750*)— Tax  .  Titles— Deeds- 
Validity. 

Revisal  1905,  |  2903,  provides  that  no  pur- 
chaser of  real  estate  for  taxes  shall  be  entitled 
to  a  deed  until  he  shall  have  served  written 
notice  of  his  purchase,  and  of  the  date  when  the 
time  for  redemption  shall  expire,  on  every  per- 
son in  the  actual  possession  or  occupancy  of 
the  land,  and  on  every  person  having  a  mort- 
gage or  deed  of  trust  thereon  recorded  in  the 
county,  if  by  diligent  inquiry  he  can  be  found, 
and  notice  by  publication  if  actual  service  can- 
not be  made.  Section  2904  requires  the  pur- 
chaser to  make  affidavits  to  those  facts  before 
receiving  a  deed  from  the  sheriff.  Held,  that  a 
tax  deed  issued  by  the  sheriff  in  the  absence  of 
such  affidavit  by  the  purchaser  and  of  actual 
service  of  notice,  even  though  notice  was  at- 
tempted by  means  of  publication  addressed  to 
the  owner,  is  invalid. 

[Ed.    Note. — For   other  cases,   see   Taxation, 
Cent.  Dig.  §  1497;   Dec.  Dig.  $  750.*] 

4.  Taxation  (§  750*)— Tax  Titles— Validity. 
The  noncompliance  of  a  purchaser  under 
tax  sale  with  Revisal  1905,  §|  2903,  2904,  re- 
quiring him  to  give  certain  notice  to  those  in 
possession,  and  to  make  affidavit  to  the  giving 
of  notice  before  receiving  a  deed,  renders  the 
deed  void  not  only  as  to  those  interested  per- 
sons who  were  not  notified,  but  as  to  all. 

[Ed.    Note.— For   other   cases,    see  Taxation, 
Cent.  Dig.  §  1497 ;    Dec.  Dig.  §  750.*] 


5.  Taxation  (|  788*)— Tax  Titles— 1  weds— 
Presumptions. 

Under  the  direct  provisions  of  Revisal 
1905,  §  2909,  the  presumption  that  land  has 
been  listed,  raised  by  a  sheriff's  deed  for  land 
sold  for  taxes,  is  rebuttable. 

[Ed.  Note.— F6r  other  cases,  see  Taxation, 
Cent.  Dig.  H  1555,  1557,  1559-1669 ;  Dec.  Dig. 
|  788.*] 

6.  Taxation  (f  788*)  —  Tax  Titles  —  Tax 
Deeds— Presumptions. 

While  Revisal  1905,  |  2904,  makes  the  affi- 
davit of  a  purchaser  of  land  sold  for  taxes  pri- 
ma facie  evidence  that  the  required  notice  has 
been  given  the  owner,  the  sheriff's  deed  itself 
is  not  presumptive  evidence  that  such  notice 
has  been  given. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |§  1555,  1557,  1559-1569 ;  Dec.  Dig. 
g  78a*] 

7.  Taxation  .  (§  788*)  —  Tax  Titles  —  Tax 
Deeds— Validity. 

One  contesting  the  validity  of  a  tax  deed 
need  not  show  that  the  land  was  exempt  from 
taxation  or  that  the  taxes  had  been  paid ;  that 
requirement  of  Revisal  1905,  f  2909,  applying 
only  to  valid  tax  deeds. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  ftft  1555,  1557, 1559-1509 ;  Dec.  Dig. 
§  788.*] 

8.  Taxation  (§  796*)— Tax  Titles— Contest. 

Under  Revisal  1905,  $  2909,  requiring  a 
person  questioning  the  title  acquired  by  sheriff's 
deed  to  show  that  he  had  title  to  the  property 
at  the  time  of  the  tax  sale,  one  claiming  that 
the  deed  is  a  nullity  need  not  show  his  title  at 
that  time;  it  being  sufficient  to  show  that  his 
title  is  superior,  unless  the  deed  is  valid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ft§  1578-1581;   Dec  Dig.  f  796.*] 

9.  Taxation  (§  831*)— Tax  Titles  — Inva- 
lidity. 

One  who  purchased  land  sold  for  taxes  im- 
properly assessed  and  taking  a  sheriff's  deed 
which  was  void  is  entitled  to  be  reimbursed  by 
the  owner  upon  the  sheriff's  deed  being  declar- 
ed invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  f  1645;    Dec.  Dig.  §  831.*] 

10.  Taxation   (f  830*)— Costs  on  Appeal- 
Refusal  or  Tendeb. 

Defendant,  who  held  an  invalid  tax  title 
to  the  land  in  suit,  having  refused  plaintiff's 
tender  of  reimbursement  for  taxes  paid,  is  not 
entitled  to  costs,  because  the  appellate  court  in 
affirming  the  judgment  for  plaintiff  holds  that 
defendant  is  entitled  to  reimbursement. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §  1645;    Dec.  Dig.  f  830.*] 

Appeal  from  Superior  Court,  Graham 
County;  Cline,  Judge. 

Action  by  C.  H.  Rexford  and  another 
against  R.  H.  Phillips  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

J.  D.  Murphy  and  Merrick  &  Barnard,  for 
appellants.  J.  H.  Merrlmon,  Stevens  &  An- 
derson, J.  H.  Tucker,  and  Adams  &  Adams, 
for  appellees. 

WALKER,  J.  This  action  was  brought, 
under  Revisal,  |  1589,  to  determine  the  title 
to  a  certain  tract  of  land,  of  which  the  plain- 
tiff claims  to  be  the  owner,  and  which  de- 
fendant claims  under  a  tax  deed  executed 
by  the  sheriff  to  him  in  1910.     The  action 
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was  tried  by  the  judge  upon  a  case  agreed, 
which  is  quite  lengthy,  and  for  that  reason 
we  will  not  set  it  out  in  full,  but  instead 
refer  to -the  material  facts  in  the  course  of 
this  opinion.  The  case  involves  the  validity 
of  the  tax  deed,  which  plaintiff  attacks  up- 
on several  grounds,  which  we  will  consider 
In  their  order. 

[1,2]  First  The  land,  we  will  assume  for 
the  present,  belonged  to  G.  H.  Rexford,  and 
he  claimed  it,  in  part  at  least,  under  a  deed 
from  A.  C.  Avery  and  others  to  J.  S.  Bailey 
and  a  deed  from  J.  S.  Bailey  to  himself, 
which  describe  the  land  by  metes  and  bounds 
as  containing  13,625  acres,  with  the  excep- 
tion of  several  tracts  therein  particularly 
described,  the  number  of  acres  in  which  is 
not  stated.  On  September  26,  1906,  C.  H. 
Rexford  executed  a  deed  in  trust  on  part  of 
the  land  to  J.  E.  Rankin,  to  secure  a  debt 
of  $20,000  due  to  J.  S.  Bailey.  In  November, 
1906,  C.  H.  Rexford  contracted  with  J.  W. 
Kitchin  to  sell  to  him  all  of  the  said  land, 
and  this  contract  was  assigned  by  Kitchin 
to  a  corporation  known  as  the  Kitchin  Lum- 
ber Company.  The  deeds,  the  contract  of 
sale,  and  the  assignment  were  duly  register- 
ed in  Graham  county,  at  and  before  the  time 
of  the  transactions  hereinafter  set  forth. 
O.  H.  Rexford  did  not  list  the  land  for  tax- 
ation in  1907;  but  the  tax  lister  for  Yellow 
Creek  township  listed  6,587  acres  of  land  in 
the  name  of  J.  W.  Kitchin  by  him  as  agent, 
but  without  any  authority  so  to  do,  as  far 
as  appears,  and  the  number  of  acres  was  re- 
duced on  application  of  the  tax  lister,  but 
without  the  knowledge  or  authority  of  Kitch- 
in, to  4,352,  that  having  been  stated  by  him 
to  be  the  correct  number  of  acres  by  actual 
survey.  The  taxes  for  1907-08  were  paid  by 
the  son  of  Rexford  with  the  latter's  check. 
It  is  said  In  the  case  that  the  land  was  not 
listed  in  June,  1908,  by  any  one,  but  the  list 
taker  merely  copied  the  entry  from  the  for- 
mer tax  book,  and  thus  listed  the  same  num- 
ber of  acres  in  the  name  of  Kitchin  for  that 
year.  It  does  not  appear  that  he  had  any 
authority  to  do  so.  So  it  is  the  fact,  as 
stated  in  the  complaint,  that  G.  H.  Rexford 
did  not  list  the  land,  nor  did  Kitchin,  and 
the  question,  therefore,  Is  whether  what  was 
done  by  the  list  taker  In  1908  was  a  compli- 
ance with  the  statute.  We  do  not  think  it 
was.  There  were  two  ways  at  that  time 
for  listing  land  for.  taxes.  Revlsal,  §§  5217, 
5222,  and  5227,  provide  that  the  owner,  in 
person,  shall  list  his  property  under  oath, 
setting  forth  in  detail  how  it  shall  be  done, 
and  section  5218  provides  that  certain  per- 
sons may  appoint  agents  to  list  for  them. 
Section  5233  provides  that,  if  the  owner  falls 
to  list  at  the  appointed  time,  the  chairman 
of  the  board  of  commissioners  shall  list  the 
sa  me,  in  the  name  of  the  owner,  by  insert- 
ing in  the  tax  list  the  description  and  valu- 
ation of  all  property  not  listed  by  him,  and 
shall  charge  him  with  a  double  tax,  and 
section  5232  provides  for  the  collection  of 


taxes  on  land  which  has  escaped  taxation  for 
previous  years,  by  adding  to  the  simple  tax- 
es  of  the  current  year  all  taxes  due  for  pre- 
ceding tax  years,  with  25  per  cent  Interest 
thereon.  There  Is  no  provision  in  the  law 
for  the  listing  of  land  by  a  township  tax 
lister,  or  in  any  other  way  than  the  one  pre- 
scribed. It  cannot  be  disputed  that,  under 
the  statute  authorizing  the  sale  of  land  for 
taxes,  it  is  necessary  to  show  that  the  land 
has  been  listed  for  taxes.  That  is  made  by 
the  law  the  first  step  In  the  process  of  as- 
sessment. It  is  the  fundamental  fact  upon 
which  the  whole  structure  of  taxation,  in  Its 
various  stages,  must  rest,  and  this  listing 
must  be  done  In  the  manner  prescribed  by 
the  statute.  If  any  argument  were  requir- 
ed to  demonstrate  this  proposition,  it  is  to 
be  found  in  the  provisions  of  the  statute  it- 
self. If  the  owner  or  any  other  person  or 
officer  authorized  to  list  the  property  should 
give  a  mistaken  description  of  the  same,  the 
statute  provides  that  the  irregularity  may 
be  cured,  or  in  certain  cases  disregarded,  If 
the  description  is  sufficiently  definite  "for 
any  interested  person  to  determine  what 
property  is  meant  or  intended  by  the  de- 
scription," in  which  case  the  defective  de- 
scription may  be  perfected  in  the  sheriff's 
deed.  But  this  provision  applies  only  when 
there  has  been  a  listing  by  the  owner  or 
some  other  person  designated  by  the  statute, 
and  not  where  it  is  done  officiously  by  a 
stranger.  The  Legislature  has  never  pro- 
vided that  a  person  without  authority  in  law 
or  in  fact  may  enter  on  the  lists  an  indefi- 
nitely described  number  of  acres  in  a  town- 
ship containing  many  thousand  acres,  not  In 
the  name  of  the  owner  but  of  some  one  else, 
and  thereby  confer  authority  to  sell  lands 
thus  listed,  and  by  the  sheriff's  deed  pass 
the  title  to  the  lands  of  another  person  whose 
name  does  not  appear  in  the  list,  and  whose 
lands  are  not  described  therein,  and  who 
has  never  authorized  the  listing  of  his  land 
by  another,  and  whose  land  has  not  been 
listed  by  the  chairman  of  the  county  com- 
missioners, as  required  by  law  in  case  of  the 
owner's  default.  Such  a  description  of  land 
as  we  have  in  this  case  is  too  vague  to  give 
to  any  one  notice  of  the  land  assessed  for 
taxation — it  is  no  description  at  all,  as  It 
could  be  applied  to  any  land  in  the  township. 
Holmes  v.  School  District,  11  Or.  332,  8  Pac. 
287.  The  law  penalizes  a  taxpayer  for  not 
listing  his  land  by  doubling  his  tax,  but  not 
by  divesting  his  title.  If  he  lists  his  land, 
or  it  is  done  by  the  proper  officer,  and  then 
he  fails  to  pay  his  taxes,  he  may  lose  the 
title  In  the  manner  prescribed  by  the  statute. 
He  does  not  forfeit  it  by  not  listing,  but  by 
not  paying.  There  was  no  listing  in  this 
case,  because  authority  is  nowhere  given  to 
a  list  taker  to  enter  property  on  the  lists  for 
assessment.  The  Legislature  provided  these 
safeguards  for  the  just  protection  of  the  tax- 
payer,  and  law  must  be  enforced  as  it  is 
written.    Black  on  Tax  Titles  (2d  Ed.)  §  105; 
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Whitney  v.  Thomas,  23  N.  T.  281;  Desmond 
v.  Babbitt,  117  Mass.  233;  Bell  v.  Fry,  5 
Dana  (Ky.)  341;  Martin  v.  Mansfield,  3  Mass. 
419;  Pearson  v.  Creed,  78  Cal.  144,  20  Pac. 
302;  Dubois  v.  Webster,  7  Hun,  371.  The 
provisions  of  the  law  are  adequate  for  the 
proper  listing  of  property  and  the  collection 
of  taxes,  and  the  Legislature  did  not  intend 
that  it  should  be  confiscated  without  notice. 
The  facts  stated  in  the  record  present  a 
strong  case  for  the  application  of  the  rule 
and  the  enforcement  of  these  plain  provi- 
sions of  the  statute,  for  it  is  agreed  by  the 
parties  that  the  sheriff  and  the  defendant 
knew  before  the  sale  that  they  were  attempt- 
ing to  sell  C.  H.  Rexford's  land;  whereas, 
authority  was  only  given  to  sell  4,352  acres, 
listed  in  the  name  of  J.  W.  Kltchin. 

[3]  Second.  But  there  are  other  fatal  de- 
fects in  the  proceedings  which  invalidate  the 
sheriffs  deed.  The  statute  (Revisal,  f  2903) 
requires  that  the  purchaser  at  the  sheriff's 
sale  shall  serve  written  notice  of  his  pur- 
chase, and  of  the  date  when  the  time  of  re- 
demption will  expire,  "on  every  person  in 
actual  possession  or  occupancy  of  the  land," 
and  also  "upon  every  person  having  a  mort- 
gage or  deed  of  trust  thereon,  recorded  in  the 
county,  if  by  diligent  inquiry  he  can  be 
found,"  and  publication  of  the  notice  is  re- 
quired if  actual  service  of  the  notice  cannot 
be  made.  It  appears  that  W.  C.  Heyser, 
representing  the  Brunswick-Balke-Collender 
Company,  which  claimed  certain  rights  in 
the  timber  on  the  land,  was  in  possession  of 
a  part  of  the  land  in  controversy  from  De- 
cember 25,  1909,  to  June  1,  1910,  and  that 
E.  E.  Deputy  was  in  possession  of  the  land, 
as  tenant  of  C.  H.  Rexford,  from  the  year 
1904  until  December  24,  1909.  No  notice 
was  served  by  the  defendant,  as  purchaser, 
on  either  of  these  persons.  The  defendant 
requested  a  finding  that  W.  C.  Heyser  oc- 
cupied land  within  one  of  the  exceptions  of 
the  deed,  but  the  court  expressed  its  inabili- 
ty to  so  find,  under  the  evidence.  Defendant 
served  a  notice  on  Lampkin  Parley,  who  oc- 
cupied a  part  of  the  land  near  the  Tennessee 
river,  known  as  the  Rymer  boundary.  No 
personal  service  of  the  notice  was  made  on 
J.  E..  Rankin,  trustee  of  J.  S.  Bailey,  and 
no  publication  of  a  notice  addressed  to  them 
by  their  names.  There  was  published  a  no- 
tice to  J.  W.  Kitchin,  C.  H.  Rexford,  "and 
whomsoever  it  may  concern."  There  seems 
to.be  no  provision  in  the  statute  for  service 
or  publication  of  the  notice,  except  as  to 
the  person  in  whose  name  the  land  is  list- 
ed, persons  in  actual  possession  of  it,  and 
persons  having  a  mortgage  or  deed  of  trust 
upon  it  No  purchaser  is  entitled  to  a  deed 
until  the  proper  notice  Is  given  (Revisal,  $ 
2903),  and  until  he  shall  have  made  an  affida- 
vit that  he  has  complied  with  the  requirements 
as  to  notice,  setting  forth  therein  particular- 
ly the  facts  showing  such  compliance.  Sec- 
tion 2904.  This  affidavit  must  be  delivered  to 
the  sheriff  before  he  executes  the  deed,  and 


he  must  file  it  with  the  register  of  deeds  for 
registration.  It  then,  and  not  until  then, 
becomes  prima  facie  evidence  that  the  notice 
has  been  given.  But  the  facts  are  before 
us  in  this  case,  and  from  them  it  appears 
that  the  notice  was  not  served  or  published 
as  the  statute  requires.  It  can  make  no 
difference  under  what  claim  or  right  W.  C. 
Heyser  held  the  possession.  We  are  not 
concerned  with  that,  as  the  statute  directly, 
plainly,  and  positively  provides  that  it  shall 
be  served,  not  upon  any  party  in  possession, 
or  upon  one  or  more  of  the  parties,  but  "on 
every  person  in  actual  possession  or  occu- 
pancy of  the  land"  (section  2903),  and  this 
without  any  qualification  as  to  the  character 
of  the  possession  or  the  claim  of  the  occu- 
pant It  will  not  be  doubted,  we  suppose, 
that  E.  E.  Deputy,  tenant  of  Rexford,  was 
a  proper  person  to  be  notified.  But  the  de- 
fendant, as  purchaser,  also  failed  to  serve 
the  notice  personally  on  J.  E.  Rankin,  trus- 
tee, or  J.  S.  Bailey,  for  whom  he  held  in 
trust,  and  he  cannot  be  excused  because  he 
did  not  search  for  the  trustee,  because  it  is 
one  of  the  facts  in  the  case  agreed  that 
Rankin  had  lived  in  Asheville,  N.  C,  for 
35  years  and  could  have  been  found  by  dili- 
gent inquiry,  and  in  such  a  case  it  is  pro- 
vided that  the  notice  shall  be  served  upon 
him,  and  the  publication  of  it  as  to  him,  if 
it  had  been  made  in  this  case,  would  not  be 
sufficient.  This  is  so  because  the  statute 
says  so,  and  no  strict  or  liberal  construc- 
tion can  make  it  otherwise.  We  have  held 
that  the  giving  of  the  notice  by  the  pur- 
chaser in  the  manner  prescribed  by  the  stat- 
ute is  a  condition  precedent  to  the  execution 
of  a  valid  deed,  and  no  presumption  arises 
from  the  sheriffs  deed  that  the  proper  notice 
had  been  given,  but  that  the  purchaser  must 
show  it  The  present  Chief  Justice  demon- 
strated this  in  King  v.  Cooper,  128  N.  C. 
347,  38  S.  E.  924,  and  the  case  was  approved 
in  Matthews  v.  Fry,  141  N.  C.  582,  54  S.  E. 
379,  and  Warren  v.  Williford,  148  N.  C.  474, 
62  S.  E.  697.  It  appears  also  in  the  case 
that  the  defendant,  as  purchaser,  has  not 
presented  his  certificate  of  purchase  or  de- 
livered any  affidavit  to  the  sheriff  before  or 
since  he  demanded  or  received  the  deed  from 
him,  nor  has  any  such  affidavit  been  filed 
with  the  register  of  deeds  by  the  sheriff,  as 
required  by  the  statute.  In  these  respects, 
therefore,  defendant  failed  to  comply  with 
the  statute.  It  is  further  stated  as  a  fact 
that  the  sheriff  did  not  read  the  deed  before 
executing  it,  and  did  not  know  how  the  lands 
were  described  therein.  He  only  knew  he 
was  conveying  to  defendant  the  lands  he  had 
purchased  at  the  sale;  that  is,  the  4,352 
acres  listed  in  the  name  of  J.  W.  Kitchin. 
There  are  other  departures  from  the  statu- 
tory requirements;  but,  as  those  already 
mentioned  are  sufficient  to  invalidate  the 
tax  deed,  we  need  not  refer  to  them  more 
particularly. 
[4]  The  defendant  contends,  though,  that 
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as  to  Rankin,  trustee,  the  deed  is  void,  if 
at  all,  only  as  to  him;  but  (his  Is  not  what 
the  statute  says,  and  we  must  execute  the 
Intention  of  the  Legislature  as  it  is  express- 
ed in  its  own  words.  The  language  is  "that 
no  purchaser  at  a  tax  sale,  or  his  assignee, 
shall  be  entitled  to  a  deed"  until  he  shall 
have  served  the  required  notice  "on  any 
person  having  a  mortgage  or  deed  of  trust 
upon  the  land,"  not  that  the  deed  shall  be 
good  in  part,  but  that  it  shall  be  void  as  a 
whole;  the  apparent  purpose  being  to  noti- 
fy the  mortgagee  and,  through  him,  the  own- 
er of  the  land,  so  that  they  may  save  their 
rights,  if  it  be  necessary  to  inquire  as  to  the 
purpose. 

[51  It  is  also  urged  that  Re  visa  1,  |  2909, 
makes  the  deed  "presumptive  evidence  of 
■certain  facts,'1  and,  among  others,  that  the 
land  had  been  listed;  but  this  is  only  a  re- 
buttable presumption  and  is  fully  rebutted 
by  the  facts  agreed  upon,  as  we  have  shown. 
The  conclusive  presumption  relates  only  to 
the  official  acts  of  the  sheriff  and  others. 

[$]  The  requirement  as  to  the  notice  to  be 
given  by  the  purchaser  is  not  embraced  by 
that  section;  but  section  2904  provides  that 
his  affidavit  of  notice,  if  properly  filed  with 
the  register  of  deeds,  shall  be  prima  facie 
evidence  that  notice  has  been  given.  He 
has  not  shown  a  compliance  with  the  statute, 
and  besides,  if  he  had,  the  prima  facie  case 
Is  overcome  by  the  facts  admitted,  which 
show  that  .notice  was  not  properly  given. 
King  v.  Cooper,  supra. 

[71  Nor  is  the  plaintiff  required  to  show 
that  the  land  was  not  subject  to  taxation,  or' 
that  the  taxes  had  been  paid,  in  order  to 
contest  the  validity  of  the  tax  deed.  There 
is  no  substantial  change  in  the  law  construed 
in  Warren  v.  Williford,  supra,  which  express- 
ly holds  that  those  provisions  apply  only 
when  the  tax  deed  is  valid  and  has  passed 
a  title,  and  not  when,  being  void,  it  has  con- 
veyed no  title.  Discussing  substantially  the 
same  provision,  Justice  Connor  said,  in  War- 
ren v.  Williford,  148  N.  C.  at  page  479,  62 
S.  E.  at  page  699:  "We  do  not  think  that 
this  case  comes  within  the  language  of  sec- 
tion 20,  Laws  1901  (Revisal,  §  2909).  It  is 
true  that,  construing  this  section,  this  court 
said,  in  McMillan  v.  Hogan,  129  N.  C.  314, 
40  S.  B.  63:  *The  taxes  due  must  be  paid, 
which  the  law  requires  as  a  condition  pre- 
cedent to  contesting  the  title  carried  by  the 
deed  by  authority  of  the  statute.'  The  de- 
fendant, having  obtained  his  deed  in  viola- 
tion of  the  express  terms  of  the  statute,  ac- 
quired no  title.  As  was  said  in  Matthews 
v.  Fry,  supra:  'As  the  making  of  a  proper 
affidavit  was  a  condition  precedent  to  the 
defendant's  right  to  call  for  a  deed,  with 
which  he  has  not  complied,  he  has  not  ac- 
quired title  to  the  land.'  The  deed  was 
simply  void,  and  defendant  was  not  entitled 
to  avail  himself  of  the  provisions  of  the  stat- 


ute intended  to  protect  purchasers  at  tax 
sales."  Jones  v.  Schull,  153  N.  C.  521,  69 
S.  E.  498. 

[8]  The  same  principle  must  apply,  as  the 
language  is  the  same,  to  the  subsequent  pro- 
vision of  Revisal,  §  2909,  that  the  person 
who  questions  "the  title  acquired  by  the  sher- 
iff's deed"  must  first  show  that  he  had  title 
to  the  property  at  the  time  of  the  sale. 
Eames  v.  Armstrong,  146  N.  C.  5,  59  S.  E. 
165,  125  Am.  St  Rep.  436.  Revisal,  §  2909, 
corresponds  with  Acts  1901,  c  558,  §  20, 
which  was  construed  in  Warren  v.  Williford. 
Besides,  the  defendant  is  claiming  under  J. 
W.  K}tchin,  who  claims  under  C.  H.  Rex- 
ford,  and,  as  decided  in  the  case  just  cited, 
this  shows  title  sufficiently  in  Rexford,  un- 
less the  tax  deed  is  valid  as  to  him,  or,  in 
other  words,  unless  defendant  has  acquired 
the  superior  title  by  it 

[0, 10]  We  have  gone  into  this  case  quite 
fully  because  of  its  importance  to  the  liti- 
gants and  to  the  public,  and  have  considered 
the  principal  questions  presented  in  the  rec- 
ord. It  appears  that  the  plaintiff  tendered 
payment  of  the  amount  of  taxes,  interest, 
and  costs,  which  tender  was  rejected.  The 
defendant  C.  H.  Thompson  contracted  to 
purchase  the  land  from  his  code  fend  ant,  R. 
L.  Phillips,  and  for  that  reason  was  made  a 
party  to  this  action,  and  will  be  bound  by 
the  judgment  The  judge,  upon  the  admitted 
facts,  held  that  the  defendants  have  acquir- 
ed no  title  to  the  land,  and  entered  judgment 
accordingly.  In  that  opinion  and  judgment 
we  concur.  The  state  and  county  have  not 
lost  the  tax  which  should  have  been  assessed 
upon  this  land  if  it  had  been  properly  listed 
in  the  name  of  Rexford,  as  it  has  been  paid 
to  the  sheriff  by  the  defendant,  and  he  should 
be  reimbursed  the  amount  of  the  tax  and 
interest  by  the  plaintiff.  This  is  nothing  but 
right,  and  is  no  more  than  the  plaintiff 
should  be  required  to  do  in  order  that  his 
delinquency  may  not  inure  to  his  benefit, 
and  that  justice  may  be  done  to  the  defend- 
ant, who  has  relieved  the  land  of  a  charge 
which  would  have  rested  upon  it  if  the  plain- 
tiff had  performed  his  duty  by  listing  his 
property  for  taxation.  The  plaintiff  will 
therefore  he  ordered  to  pay  the  said  amount 
to  the  defendant  or  deposit  it  in  court  for 
his  use,  if  the  matter  has  not  already  been 
adjusted;  but  this  order  shall  not  affect  the 
costs,  which  will  be  taxed  against  the  de- 
fendant, as  he  rejected  the  tender  of  the 
amount  when  it  was  made  to  him. 

Affirmed. 

• 

(159  N.  C.  475) 

STATE  v.  JERNIGAN. 

(Supreme   Court   of  North   Carolina.     March 

27,  1912.) 

1.  Criminal  Law  (I  1119*)— Appeal— Ques- 
tions Presented  for  Review. 

Where  nothing  appears  from  the  record, 
except  what  was  said,   a  contention  that  the 
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demeanor  of  the  trial  judge  deprived  the  ac- 
cused of  his  right  to  trial  by  jury  cannot  be 
considered;  the  manner  of  the  judge  not  ap- 
pearing from  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2927,  2930;  Dec  Dig.  $ 
1119.*] 

2.  Homicide     ($    15*)  —  Mubdeb  —  Self  -De- 
fense. 

In  a  prosecution  for  homicide,  it  appear- 
ed that  accused  provoked  the  difficulty  by 
calling  deceased  a  thief,  and  that,  after  de- 
ceased indicated  that  he  would  resent  the  in- 
Bult,  accused  opened  his  knife  and  repeated 
the  charge;  whereupon  deceased  attacked  ac- 
cused with  his  fiats,  but  was  pulled  away  and 
held  by  other  persons,  when  accused  mortally 
stabbed  him.  Held,  that  accused  was  guilty  of 
murder;  there  being  no  question  of  self-de- 
fense and  only  a  bare  possibility  of  the  jury 
reducing  the  offense  to  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  21;    Dec.  Dig.  §  15.*] 


a  Criminal  Law   (§§  1056,  1053*)— Appeal 

—Exceptions— Necessity. 

Where  the  only  exception  taken  was  dur- 
ing a  colloquy  between  the  judge  and  one  of 
accused's  counsel,  in  which  the  jud^e  was  re- 
quested to  note  an  exception  to  his  remark, 
tne  remarks  and  charges  of  the  court  cannot 
be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2668,  2670,  2661,  2665; 
Dec.  Dig.  §§  1056,  1053.*] 

A.  Criminal  Law  (§  1129*)— Appeal— As- 
signments OF  EBBOB. 

Matters  complained  of  by  accused  cannot 

be  reviewed,  unless  assigned  as  error. 
[Ed.   Note.— For   other  cases,   see   Criminal 

Law,   Cent   Dig.   §§   2954-2964;    Dec   Dig.   $ 

1129.*] 

5.  Criminal  Law  (§  1048*)  —  Appeal— Ex- 
ceptions —  Excuse  fob  Failure  to  Re- 
serve. 

The  failure  of  accused  to  reserve  excep- 
tions to  the  charge  and  remarks  of  the  trial 
-court  cannot  be  excused,  so  as  to  warrant  re- 
view of  such  matters,  by  the  contention  that 
his  counsel  were  not  given  an  opportunity  to 
note  their  exceptions,  and  that  the  case  set- 
tled is  not  a  correct  narrative  of  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  2656,  2657,  2670;  Dec.  Dig. 
|  104a*] 

Appeal  from  Superior  Court,  Johnston 
County;  Peebles,  Judge. 

Alex  Jernlgan  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

The  defendant  was  convicted  of  murder 
in  the  second  degree,  and  sentenced  to  serve 
a  term  of  25  years  at  hard  labor  In  the 
-state's  prison. 

The  evidence  of  the  principal  witness  for 
the  state,  George  D.  Langley,  was  as  fol- 
lows: "July  1st,  lived  in  Wendell.  I  knew 
Albert  Todd,  G.  N.  Langley,  Harrison  Pitt- 
man,  Lewis  Jernlgan.  Todd  and  myself 
went  to  mill  pond  two  miles  from  Wendell; 
went  Just  before  night ;  went  to  set  nets,  but 
-did  not  fish  any.  Bought  cider,  sardines, 
etc.  Stayed  there  two  hours.  Drank  pint 
of  liquor  on  our  way.  Went  in  one-horse 
wagon,  flat  bottom,  but  no  sides.  I  was  sit- 
ting on  right-hand  side  of  wagon ;  Todd  was 
on  the  other  side,  feet  hanging  down.     Fa- 


ther, Lewis,  and  Plttman  were  in  front  of 
wagon.  Defendant  was  lying  down  on  his 
back,  feet  hanging  out  at  rear  end  of  wagon. 
Did  not  see  anything  in  hand  of  defendant 
jDne-half  mile,  after  leaving  mill,  defendant 
said  some  one  had  stolen  his  money.  Todd 
asked  who  he  thought  got  it  He  said  some 
one  on  the  wagon  got  it.  Todd  said,  'You 
don't  believe  I  got  it,  do  you?'  Defendant 
said,  'Yes,  I  think  you  got  it,'  or,  'I  had  as 
soon  believe  you  got  it  as  any  one.'  Todd 
got  off  the  wagon  and  started  around  the 
wagon  towards  Jernlgan.  I  got  off  and  met 
Todd  before  he  got  to  Jernlgan,  and  got  him 
back  on  the  wagon,  and  I  got  on  and  we 
went  about  50  yards,  when  defendant  said, 
'Albert,  you  have  got  my  money,  and  I  want 
you  to  give  it  to  me.'  Defendant  had  a  knife 
open  in  his  hand.  Todd  got  off  the  second 
time,  and  I  got  him  back  second  time; 
caught  hold  of  him  and  told  him  to  get  back 
on  wagon,  and  he  did  so..  Fifty  yards  far- 
ther defendant  said,  'No  son  of  a  bitch  can 
take  my  money  and  get  off  easy.'  Todd  said: 
'Don't  let  us  have  any  more  words  about  the 
money.  I  will  not  say  anything  more  about 
it  if  you  don't'  Defendant  said,  'It  was  my 
money,  and  you  taken  it  from  me.'  Todd  got 
off  the  third  time  and  went  to  him.  When  I 
got  there,  he  was  standing  behind  the  wag- 
on, reaching  over  and  hitting  Jernlgan  with 
his  fists.  I  saw  him  have  nothing  else.  Two 
or  three  times;  missed  him  a  time  or  two 
and  hit  wagon  beside  him.  I  went  behind 
Todd  and  put  my  arm  around  him  and  pull- 
ed h<™  away,  about  three  steps  backwards. 
Defendant  got  off  the  wagon  and  went  to 
Todd  and  cut  him  in  breast  and  left  side 
with  pocketknlfe,  and  cut  me  on  arm  with 
same  lick.  Defendant  then  left  road  and 
went  in  woods.  Todd  ran  back  towards  mill 
and  called  me.  I  told  him  I  could' not  go — 
I  was  cut — but  to  come  on  and  let  us  go 
home.  Saw  Jernlgan  next  Sunday  evening. 
It  was  a  big,  new  knife.  I  saw  the  blade. 
(Blade  of  knife  exhibited.)  The  one  I  saw. 
I  and  father  told  defendant  to  shut  up  his 
knife.  Todd  is  about  25  or  30.  He  was  log- 
ging for  mill,  and  I  was  working  at  the  mill, 
running  edger.  Todd  was  a  small  man, 
weighing  about  150  pounds,  about  5  feet  4 
inches  high.  Everybody  took  a  drink  of 
whisky.  Todd  and  defendant  seemed  to  be 
friendly.  I  drank  three  glasses  of  cider.  I 
don't  know  how  much  others  drank.  De- 
fendant loaned  Todd  some  money  at  the  mill. 
Starlight  night;  think  moon  was  not  shin- 
ing. Road  through  woods  where  cutting 
took  place;  woods  on  both  sides.  The  licks 
that  hit  the  bed  of  wagon  seemed  loud.  De- 
fendant never  fell  or  g6t  between  wagon  and 
wheels.  Did  not  see  Jernlgan  after  he  ran 
in  woods.  I  stated  on  former  trial  that  Jer- 
nlgan got  off  wagon  and  went  to  Todd.  I 
did  not  see  him  eating  apples.  I  have  been 
indicted  for  fighting." 
At  the  conclusion  of  the  evidence  offered 
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by  the  state,  counsel  for  the  defendant  an- 
nounced that  the  defendant  would  not  Intro- 
duce evidence. 

As  counsel  for  the  defendant  were  about  to 
address  the  jury,  his  honor  said:  "You  may 
speak  three  hours,  If  you  wish;  but  I  am 
going  to  charge,  if  the  jury  believed  the  evi- 
dence beyond  a  reasonable  doubt,  they  will 
find  the  defendant  guilty  of  murder  In  the 
second  degree."  Thereupon  one  of  the  coun- 
sel for  the  defendant  announced  to  the  court 
that,  In  view  of  his  honor's  statement,  he 
would  not  address  the  jury.  His  honor  then 
proceeded  to  charge  the  jury,  and  defined 
the  crimes  of  murder  in  the  first  degree, 
murder  in  the  second  degree,  manslaughter, 
and  justifiable  homicide,  and  charged,  In 
part:  "If  the  jury  are  satisfied,  beyond  a 
reasonable  doubt,  that  the  facts  are  as  tes- 
tified by  the  witnesses  for  the  state,  you  will 
find  the  defendant  guilty  of  murder  in  the 
second  degree."  After  his  honor  concluded 
his  charge  to  the  jury,  one  of  the  counsel  for 
the  defendant  stated  to  his  honor  that  he 
had  not  charged  as  he  said  he  would.  His 
honor  replied:  "Of  course,  I  did  not  use 
the  exact  language,  because  the  Supreme 
Court  has  suggested  a  better  formula,  but 
the  effect  of  my  charge  Is  the  same;  and 
now  that  you  know  what  my  charge  is,  if 
you  wish  to  address  the  jury,  you  can  do  so, 
and  I  will  again  charge  the  jury  after  you 
have  made  your  speech."  The  counsel  then 
said  that  he  would  not  address  the  jury,  and 
asked  the  court  to  note  an  exception  to  the 
remarks  made  by  the  court;  whereupon  his 
honor  directed  the  jury  to  retire  and  make 
up  their  verdict 

Ray  &  Harris,  for  appellant  Attorney 
General  Bickett  and  T.  H.  Calvert,  for  the 
State. 

ALLEN,  J.  [1,  2]  We  cannot  consider  the 
contention  that  the  manner  of  the  judge 
was  such  as  to  deprive  the  defendant  of 
his  right  to  a  trial  by  jury,  because  we 
are  confined  to  the  record,  and  nothing  ap- 
pears therefrom,  except  what  was  said.  Up- 
on consideration  of  the  evidence,  it  Is  cer- 
tain that  the  defendant  could  not  have 
been  acquitted  on  the  ground  of  self-defense 
In  any  aspect  of  it,  and  there  was  only  a 
bare  possibility  of  reducing  the  offense  to 
manslaughter.  The  defendant  not  only  pro- 
voked the  difficulty  by  calling  the  deceased  a 
thief,  but,  after  the  deceased  indicated  that 
he  would  resent  the  insult  he  opened  his 
knife  and  repeated  the  charge,  and,  after  the 
deceased  was  pulled  away  from  him,  and 
was  being  held,  he  advanced  upon  him  and 
inflicted  the  mortal  wound  with  his  knife. 

[3]  When  his  honor  told  counsel  that  he 
would  charge  the  jury  to  return  a  verdict  of 
guilty  of  murder  In  the  second  degree,  if  they 
believed  the  evidence  beyond  a  reasonable 
doubt,  and  counsel  replied  that  in  view  of 
his  honor's  statement,  he  would  not  address 


the  jury,  this  could  only  mean  that  the  truth 
of  the  evidence  could  not  be  contested;  oth- 
erwise he  would  have  discussed  the  credibil- 
ity of  the  witness  before  the  jury.  It  does- 
not,  however,  appear  that  any  exception  was 
taken  by  the  defendant  to  this  statement  of 
the  judge,  and,  so  far  as  the  case  on  appeal 
discloses,  there  was  no  exception  to  the 
charge  to  the  jury.  It  is  true  that  after  the 
charge  was  delivered,  and  a  colloquy  ensued 
between  the  judge  and  one  of  the  counsel,, 
that  the  judge  was  requested  to  note  an  ex- 
ception to  his  remarks;  but  the  remarks- 
excepted  to  are  not  pointed  out,  and  those 
immediately  preceding  were  that  counsel! 
could  address  the  jury,  if  they  desired  to  da 
so. 

[4,  S]  It  also  appears  that  there  is  no  as- 
signment of  error  in  the  record.  It  is  pos- 
sible, as  suggested  by  counsel,  that  they  had* 
no  opportunity  to  note  their  exceptions,  and 
that  the  case  is  not  a  correct  narrative  of  the 
trial;  but  however  reluctant  we  may  be  to> 
affirm  a  judgment  for  a  long  term  of  Impris- 
onment when  such  complaints  are  made,  we 
cannot  base  our  judgment  on  them. 

We  find  no  error. 

No  error. 

"*  (168  N.  C.  322V 

SKIPPER  v.  KINGSDALE  LUMBER  CO. 

x  et  aL 

(Supreme   Court  of  North   Carolina.     March 

27,  1012.) 

1.  Appeal   and   Ebbob    (|   561*)— Case   on- 
Appeal— Fobm. 

In  view  of  Revisal  1906,  $  591,  requiring 
appellant  to  prepare  a  concise  statement  of 
the  case  on  appeal,  it  is  improper  to  submit 
as  a  prepared  case  the  stenographer's  note* 
in  the  form  of  question  and  answer,  though 
plaintiff  sued  in  forma  pauperis. 

[fed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2494;   Dec.  Dig.  $  561.*] 

2.  Masteb  and  Sebvant  (f  286*)—  Injuries 
to  Sebvant— Negligence— Res  Ipsa  Loq- 

UITOB. 

A  showing  that  an  employe*  was  killed  by 
the  derailment  of  a  logging  car  established  a> 
prima  facie  case  of  negligence,  making  a  non- 
suit improper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  1001,  1006,  1010-1050  r 
Dec  Dig.  |  286.*] 

3.  Courts   (§  106*)— Pubpose  of  Opinions. 

The  purpose  of  a  judicial  opinion  is  to- 
state  a  rule  for  the  guidance  of  trial  judge* 
and  the  bar  in  future  cases,  and  matters  which* 
have  already  been  repeatedly  decided  in  prior 
opinions  should  not  be  passed  upon. 

[Ed.  Note.— For  other  cases,  see  Courts^ 
Cent  Dig.  §  859;   Dec  Dig.  f  106.*] 

Appeal  from  Superior  Court,  Robeson. 
County;    Carter,  Judge. 

Action  by  Sarah  Skipper,  administratrix,, 
against  the  Klngsdale  Lumber  Company 
and  another,  in  which  the  defendants  appear 
from  an  adverse  judgment.  On  motion  to- 
dismiss  appeal  judgment  affirmed.  The  ac- 
tion was  for  the  death  of  a  switchman  em- 
ployed by  the  logging  company  caused  by  the 
derailment  of  a  logging  car. 
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Rountree  &  Garr,  R.  G.  Lawrence,  and  Mc- 
Lean, Varser  &  McLean,  for  appellants. 
Thomas  L.  Johnson  and  H.  F.  Sea  well,  for 
appellee. 

CLARK,  C.  J.  [1]  The  plaintiff  moves  to 
dismiss  because  the  case  on  appeal  has  not 
been  settled  in  the  manner  required  by  Re- 
visal,  §  591,  which  requires  that  the  appel- 
lant "shall  cause  to  be  prepared  a  concise 
statement  of  the  case  on  appeal."  Instead  of 
that,  the  entire  evidence  from  the  stenog- 
rapher's notes,  covering  157  printed  pages, 
has  been  dumped  *  into  the  record  in  the 
form  of  question  and  answer,  though  this 
has  been  condemned  in  repeated  decisions  of 
this  court  Cressler  v.  Asheville,  138  N.  G. 
4S6,  51  S.  E.  53,  and  numerous  other  cases. 
In  Buckner  v.  Railroad,  157  N.  C.  443,  73 
S.  E.  137,  Brown,  J.,  said:  "At  the  end  of 
the  stenographer's  notes  is  this  entry:  It 
is  agreed  that  the  record  proper  and  ste- 
nographer's notes  shall  constitute  the  case 
on  appeal.'  There  is  no  other  attempt  to 
make  out  a  case  on  appeal  as  required  by 
law.  This  is  in  direct  violation  of  the  rule 
of  this  court  (No.  22  [66  S.  E.  vii])  and  of 
its  express  decision  in  Gressler  v.  City  of 
Asheville,  138  N.  G.  483  [51  S.  E.  53].  That 
such  of  the  evidence  as  is  necessary  to  pre- 
sent the  assignment  of  errors  could  easily 
have  been  stated  in  condensed  narrative 
form  Is  manifested  by  the  fact  that  the 
counsel  for  plaintiff  and  defendants  have 
set  out  in  their  respective  briefs  very  clear 
and  brief  statements  of  the  evidence,  which 
substantially  agree.  Under  the  circumstanc- 
es of  the  case,  we  will  make  an  exception, 
and  not  dismiss  the  appeal,  but  we  will  be 
compelled  to  so  do  in  future,  unless  our  rule 
is  observed."   ■ 

The  defendant  seeks  to  excuse  itself  upon 
the  ground:  (1)  That,  this  being  a  nonsuit, 
it  was  necessary  to  set  out  all  the  evidence. 
Even  if  it  were  so,  that  would  not  excuse 
setting  out  the  evidence  in  the  form  of  ques- 
tion and  answer. 

[2]  Besides  the  intestate  of  the  plaintiff 
having  been  killed  in  a  derailment,  a  prima 
facie  case  of  negligence  was  made  out  and 
a  nonsuit  could  not  have  been  ordered. 
Wright  v.  Railroad,  127  N.  O.  229,  37  S.  E. 
221;  Marcom  v.  Railroad,  126  N.  G.  200,  35 
S.  E.  423;  Kinney  v.  Railroad,  122  N.  G. 
961,  30  S.  E.  313;  Grant  v.  Railroad,  108 
N.  G.  470,  13  S.  EX  209;  Bird  v.  Leather  Co., 
143  N.  C.  284,  55  S.  E.  727.  (2)  The  defend- 
ant contends  that,  as  the  plaintiff  sues  in 
forma  pauperis,  the  costs  of  the  extra  rec- 
ord and  printing  could  in  no  event  be  taxed 
against  the  plaintiff.  But  this  does  not  ex- 
cuse the  nonobservance  of  the  rules  of  the 
court,  nor  justify  dumping  an  unnecessary 
volume  of  matter  upon  the  court  and  the  op- 
posite counsel  for  examination.  In  accord- 
ance with  what  was  laid  down  in  Buckner  v. 


Railroad  at  last  term,  we  must  dismiss  the 
appeal,  or  rather  affirm  the  judgment,  there 
being  no  error  on  the  face  of  the  record 
proper;  but,  nevertheless,  at  the  request  of 
counsel  for  defendant,  we  have  carefully 
examined  the  entire  record  and  the  assign- 
ments of  error.  There  were  77  exceptions 
taken,  which  in  the  assignments  of  error 
are  reduced  to  52  and  in  the  defendant's 
brief  are  still  further  reduced  to  21.  Forty- 
seven  of  the  exceptions  were  to  the  admis- 
sion of  evidence,  some  of  which  are  based 
upon  objections  entered  by  plaintiff,  and  not 
by  defendant.  We  do  not  find  that  any  of 
them  require  discussion.  The  exceptions  for 
failure  to  nonsuit  and  to  set  aside  the  ver- 
dict were  properly  abandoned.  The  six 
exceptions  for  refusal  of  the  court  to  in- 
struct the  jury  as  requested  by  defendant 
cannot  be  sustained.  McNeill  v.  Railroad, 
130  N.  G.  256,  41  S.  E.  383.  If  granted,  they 
would  have  required  of  the  plaintiff  an  un- 
usual and  highly  technical  proof  of  the  neg- 
ligence of  the  defendant  The  18  exceptions 
to  the  charge  of  the  court  are  also  without 
merit. 

[3]  The  object  of  an  opinion  is  to  lay 
down  a  rule  for  the  guidance  of  trial  judg- 
es and  of  counsel  in  other  cases.  There  can 
be  no  benefit  in  cumbering  our  reports  with 
the  discussion  of  exceptions  in  matters  that 
are  plain,  or  that  have  already  been  repeat- 
edly passed  upon  by  the  court  Such  excep- 
tions bear  testimony  to  the  earnestness  and 
zeal  of  counsel,  but  when  we  find,  upon  care- 
ful examination,  that  the  discussion  of  the 
assignments  of  error  set  out  in  the  record 
would  present  no  new  principle  nor  a  new 
application  of  an  old  one,  but  will  be  merely 
a  recognition  of  what  has  already  been 
often  decided,  we  feel  that  it  is  our  duty  to 
refrain.  Counsel  have  done  all  in  this  case 
that  their  well-known  ability  could  accom- 
plish for  their  client  The  intestate  of  the 
plaintiff  was  killed  in  a  derailment  which,  if 
the  evidence  was  believed,  was  caused  by 
a  loose  chain  on  a  car  which  caught  an  ob- 
struction as  the  train  was  in  rapid  motion, 
pulling  out  a  sway-bar,  which  threw  the 
car  from  the  track,  causing  the  wreck  in 
which  the  decedent  was  instantly  killed. 
There  was  no  other  theory  advanced  in  the 
pleadings  or  on  the  trial,  and  the  investiga- 
tion, aside  from  well-settled,  principles  of  the 
law,  presented  only  issues  of  fact  which  the 
jury  have  determined. 

Affirmed. 

(158  N.  C.  436) 
MARTIN  &  GARRETT  v.  MASK. 

(Supreme  Court  of  North   Carolina.     March 

27,  1912.) 

1.  Principal  and  Agent  (§  183*)— Plain- 
tiffs—Real  Pabtt  in  Interest. 

Under  Revisal  1906,  f  400,  providing  that 
every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  other- 
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wise  provided,  and  section  404,  providing  that 
an  administrator  or  executor  and  trustee  of 
an  express  trust,  or  a  person  expressly  au- 
thorized by  statute,  may  sue  without  joining 
with  him  the  person  for  whose  benefit  the  ac- 
tion is  prosecuted,  the  trustee  of  an  express 
trust  including  a  person  with  or  in  whose 
name  a  contract  is  made  for  the  benefit  of 
another,  an  agent,  who  is  the  payee  of  a 
note  given  for  rent,  cannot  maintain  an  action 
in  his  own  name,  unless  it  is  made  to  appear 
that  the  note  was  payable  to  him  with  the 
consent  of  the.  principal,  and  for  his  benefit, 
the  burden  being  on  the  agent  to  prove  those 
facts;  for  the  mere  description  of  the  payee 
as  agent  does  not  show  him  to  be  a  trustee 
of  an  express  trust,  or  a  person  with  whom 
a  contract  is  made  for  the  benefit  of  another. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  691-700;  Dec.  Dig. 
|  183;*    Bills  and  Notes,  Cent  Dig.  ft  1394.] 

2.  Assignments  (§  121*)— Actions— In  Name 
of  Assignee. 

Where  a  claim  is  assigned  solely  for  the 
purpose  of  collection,  the  assignee  cannot  sue 
in  his  own  name. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent  Dig.  §8  200-205;  Dec  Dig.  f 
121.*] 

8.  Dismissal  and  Nonsuit  ($  48*)— Plain- 
tiffs—Real  Pabty  in  Interest— Motion 
to  Dismiss. 

In  an  action  by  the  payee  of  a  note,  who 
was  designated  as  an  agent,  plaintiff's  motion 
to  dismiss  before  the  introduction  of  the  evi- 
dence was  properly  denied;  for  the  agent 
might  show  that  the  note  was  made  payable 
to  him  with  the  consent  of  his  principal,  and 
for  his  benefit 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and   Nonsuit   Cent   Dig.   f  90;    Dec   Dig.  f 

48.*] 

4.  Evidence    (f   441*)— Actions— Evidence. 

In  an  action  on  a  note  for  rent  yet  to  be- 
come due,  evidence  that  the  note  was  executed 
with  the  agreement  that,  if  the  lessee  was  to 
leave  the  city,  he  might  surrender  the  prem- 
ises and  receive  back  the  note  was  improperly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |f  1719-1845,  2030-2047;  Dec.  Dig. 
$  441.*]    * 

5.  Landlord  and  Tenant  (§  231*)—  Ac- 
tions—Evidence. 

In  an  action  on  a  note  for  rent  yet  to 
become  due,  evidence  that  the  lessee  sur- 
rendered the  premises  before  the  rent  be- 
came due,  and  that  plaintiff  relet  them,  was 
admissible  to  show  an  entire  failure  of  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  §§  926-934;  Dec.  Dig. 
§  231.*] 

6.  Landlord  and  Tenant  (|  231*)—  Ac- 
tions—Evidence— Admissibility. 

In  an  action  on  a  note  for  rent  yet  to  be- 
come due,  evidence  that  defendant  surrender- 
ed the  premises  before  the  rent  became  due, 
and  that  plaintiff  relet  them,  was  admissible 
for  the  purpose  of  charging  the  plaintiff  with 
the  rents  and  reducing  recovery. 

[Eld.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  §|  926-934;  Dec 
Dig.  |  231.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Peebles,  Judge. 

Action  by  Martin  &  Garrett,  agents,  against 
George  M.  Mask.  From  a  judgment  for  de- 
fendant in  the  justice  court,  plaintiffs  ap- 


peal to  the  superior  court,  and  from  a  judg- 
ment for  plaintiffs,  defendant  appeals.'  Re- 
versed and  remanded. 

This  action  was  commenced  by  Martin  & 
Garrett,  agents,  before  a  justice  of  the  peace 
to  recover  the  sum  of  $166.65  and  interest  on 
$166.65  from  December  14,  1910,  due  by  five- 
notes  for  $33.33  each,  given  for  rent  of  house 
No.  307,  Third  street,  Augusta,  Ga.;  said 
notes  being  due  March  1,  1911,  April  1,  1911* 
May  1,  1911,  June  1,  1911,  and  July  1* 
1911.  The  form  of  the  notes  was  as  follows: 
"$33.33.  Augusta,  Ga.,  Dec.  14,  1910.  After 
date  the  undersigned  promises  to  pay  to  the 
order  of  Martin  &  Garrett,  agents,  thirty- 
three  and  33-100  dollars  at  any  bank  in  the 
city  of  Augusta,  Ga.  For  value  received  in 
rent,  with  Interest  from  maturity  at  the  rate 
of  eight  per  cent  per  annum,  with  all  costs 
of  collection,  including  ten  per  cent  attor- 
ney's fees.  And  each  of  us,  whether  maker 
or  endorser,  hereby  severally  waives  and  re- 
nounces for  himself  and  family,  any  and  all 
homestead  or  exemption  rights  he  may  have 
under  or  by  virtue  of  the  Constitution  or 
laws  of  the  state  of  Georgia  or  of  any  state 
or  of  the  United  States,  as  against  this  note 
or  any  renewal  thereof.  Geo.  M.  Mask.  [L. 
S.]  Rent  of  house  No.  307,  3rd  St."  On 
the  left  end  of  the  said  note  were  the  follow- 
ing words  and  figures:  "Martin  &  Garrett 
Real  Estate  and  Renting  Agents.  137  8th 
St,  Ground  Floor,  Dyer  Building."  The  de- 
fendant denied  any  liability  to  the  plaintiffs. 
Judgment  was  rendered  by  the  justice  in  fa- 
vor of  the  defendant,  and  the  plaintiff  appeal- 
ed. In  the  superior  court,  the  defendant 
moved  to  dismiss  the. action,  on  the  ground 
that  it  appeared  upon  the  face  of  the  sum- 
mons, and  also  from  the  notes,  that  the 
plaintiffs  were  agents,  and  that  the  action 
should  have  been  brought  in  the  name  of 
their  principal,  the  real  party  in  Interest. 
The  motion  was  denied,  and  the  defendant  * 
excepted. 

The  defendant  offered  to  prove  that  he 
was,  at  the  time  of  making  said  contract, 
the  agent  of  the  Metropolitan  Life  Insur- 
ance Company,  and  he  did  not  know  how 
long  he  would  reside  in  the  city  of  Augusta, 
his  residence  there  being  entirely  dependent 
upon  his  employment  by  the  company  at  that 
point;  and,  in  consequence  thereof,  there 
was  a  separate  and  distinct  contract  made 
with  the  plaintiffs  at  the  time  of  the  sign- 
ing of  the  said  notes,  by  which  it  was  agreed 
and  understood  that  the  defendant  would 
pay  said  notes  which  were  given  for  the 
house  In  which  he  was  to  reside  and  did 
reside  during  his  stay  in  Augusta,  but  that 
if  he  was  required  to  leave  the  city  of  Au- 
gusta that  he  was  to  pay  no  other  note,  and 
that  he  would  surrender  the  possession  of 
the  house  to  the  plaintiffs;  that,  in  accord- 
ance with  the  contract,  the  defendant  did 
pay  to  the  plaintiffs  the  rent  on  said  house 
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•daring  his  stay  in  Augusta;  that,  under  in- 
structions from  his  employer,  he  left  Au- 
gusta during  the  month  of  January,  1911, 
and  paid  the  plaintiff  the  note  that  was  due 
February  1,  1911,  for  the  rent  of  said  house 
for  the  month  of  January,  1911,  and  deliv- 
ered the  possession  of  said  house  and  lot  to 
the  plaintiffs,  and  that  the  plaintiffs  took 
possession  of  and  rented  said  house  out  to 
•other  parties;  that,  by  reason  of  said  con- 
tract, the  said  notes  sued  on,  all  being  given 
for  the  rent  of  the  house  for  months  subse- 
quent to  February  1,  1911,  were  not  to  be 
paid,  and  the  defendant  was  under  no  obliga- 
tion on  said  notes  to  the  plaintiffs  or  their 
principal.  This  evidence  was  excluded,  and 
the  defendant  excepted.  There  was  Judg- 
ment in  favor  of  the  plaintiffs,  and  defendant 
cepted  and  appealed. 


Geo.  E.  Hood,  for  appellant  Wentworth 
W.  Pierce,  for  appellees. 

ALLEN,  J.  The  record  presents  two  ques- 
tions: (1)  Was  it  error  to  refuse  to  dismiss 
the  action,  because  the  plaintiffs  are  named 
as  agents,  and  sue  on  notes  payable  to  them 
as  agents?  (2)  Was  it  error  to  exclude  the 
■evidence  offered  by  the  defendant? 

[1,2]  1.  The  first  question  must  be  solved 
by  adopting  a  correct  interpretation  of  sec- 
tion 400  of  the  Revlsal,  providing  that  "every 
action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise 
provided,"  and  Rev.  f  404:  "An  executor  or 
administrator,  a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  per- 
son for  whose  benefit  the  action  is  prosecut- 
ed. A  trustee  of  an  express  trust,  within  the 
meaning  of  this  section,  shall  be  construed  to 
include  a  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of 
another." 

It  is  clear  that  the  plaintiffs,  being  agents, 
are  not  the  real  parties  in  interest  under 
section  400,  and,  in  order  to  maintain  their 
action,  it  must  appear  that  they  are  trus- 
tees of  an  express  trust,  under  section  404, 
and  within  that  term  are  included  those  in 
whose  name  a  contract  is  made  for  the  bene- 
fit of  another. 

The  clearest  and  most  comprehensive  dis- 
cussion of  the  language  used  in  this  sec- 
tion we  have  been  able  to  find  is  in  Pom- 
eroy's  Code  Remedies,  §  99  et  seq.,  from 
which  we  quote  at  length: 

"The  only  difficulties  of  interpretation  pre- 
sented by  this  section  are  the  determin- 
ing with  exactness  what  persons  are  em- 
braced within  the  three  classes,  described 
as  'trustees  of  an  express  trust/  'persons 
with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another/  and  'per- 
sons expressly  authorized  by  statute  to  sue/ 
It  is  plain  that  there  are  substantially  three 
classes.  .The  second  and  better  form  of  the 
provision  actually  separates  them,  and  does 


I  not  represent  one  as  a  subdivision  of  the 
other.  The  first  form  in  terms  speaks  of  'the 
person  with  whom  or  in  whose  name  a  con- 
tract Is  made  for  the  benefit  of  another*  as 
an  instance  or  individual  of  the  wider  and 
more  inclusive  group,  'trustees  ef  an  express 
trust.'  It  should  be  carefully  noted,  however, 
that  these  two  expressions  are  not  stated  to 
be  synonymous;  the  former  is  not  given  as  a 
definition  of  the  latter.  The  section  does  not 
read,  'a  trustee  of  an  express  trust  shall  be 
construed  to  mean  a  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the 
benefit  of  another/  but  simply  that  the  lat- 
ter shall  be  regarded  as  one  species  of  the 
genus.  There  is  here  no  limitation,  but  rath- 
er an  extension,  of  the  meaning,  and  the 
clause,  of  course,  recognizes  other  kinds  of 
trustees  besides  the  party  to  the  special  form 
of  contract,  who  is  not  very  happily  termed  a 
•trustee/  " 

"We  must  find  the  true  legal  definition  of 
'trustees  of  an  express  trust/  and  add  to 
this  the  'persons  with  whom  or  in  whose 
name  contracts  are  made  for  the  benefit  of 
others' ;  the  combined  result  will  be  the  entire 
class  intended  by  the  Legislature.  *  *  * 
An  express  trust  assumes  an  Intention  of  the 
parties  to  create  that  relation  or  position, 
and  a  direct  act  of  the  parties  by  which  it  is 
created  in  accordance  with  such  intention, 
outside  of  the  mere  operation  of  the  law. 
*  *  *  It  primarily  assumes  three  parties: 
The  one  who,  by  proper  language,  creates, 
grants,  confers,  or  declares  the  trust;  the 
second,  who  is  the  recipient  of  the  authority 
thus  conferred;  and  the  third,  for  whose  ben- 
efit the  authority  is  received  and  held.  It 
is  true  that  in  many  instances  the  first-named 
parties  are  actually  but  one  person — that  is, 
the  same  individual  declares,  confers,  re- 
ceives, and  holds  the  authority  for  the  ben- 
efit of  another — but  the  theory  of  the  trans- 
action is  preserved  unaltered;  for  the  single 
person  who  creates  and  holds  the  authority 
acts  in  a  double  capacity,  and  thus  takes  the 
place  of  two  persons.  *  *  *  In  the  light 
of  this  analysis  of  the  expression  as  a  term 
of  legal  import,  it  is  plain  that  'a  person 
with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another'  is  not  neces- 
sarily a  trustee.  He  may  be;  and  whether  he 
is  or  is  not  must  depend  entirely  upon  the 
nature  and  subject-matter  of  the  contract  it- 
self. The  contract  may  be  of  such  a  kind, 
stipulating  concerning  property  in  such  a 
manner,  that  the  contracting  party  will  be 
made  a  trustee.  On  the  other  hand,  it  may 
be  of  such  a  kind,  having  no  reference,  per- 
haps, to  property,  or  stipulating  for  personal 
acts  alone,  that  the  contracting  party  will 
not  be  a  trustee  in  any  proper  sense  of  the 
word,  but  will  be  at  most  an  agent  of  the 
person  beneficially  interested.  There  are  nu- 
merous instances,  therefore,  in  which  an 
agent,  who  enters  into  an  agreement  for  ei- 
ther a  known  or  for  an  unknown  principal, 
is  permitted,  in  accordance  with  the  par- 
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ticular  clause  under  consideration,  to  sue  in 
his  own  name." 

"In  a  case  where  a  contract  in  the  nature 
of  a  lease  was  effected  by  a  person  describ- 
ing himself  in  the  instrument  as  agent  of 
the  owners,  but  who  had  no  interest  what- 
ever in  the  premises  leased,  and  did  not  ex- 
ecute the  instrument,  and  to  whom  no  prom- 
ise was  made  as  the  lessor,  it  was  held  that 
he  could  not  maintain  an  action  for  the  rent 
or  for  possession  of  the  land  forfeited  by  non- 
payment of  the  rent.  He  could  not  sue  as 
the  'person  with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another/ 
because  no  promise  at  all  was  made  to  him, 
and  he  was  not  'a  trustee  of  an  express 
trust.'  'One  who  contracts  merely  as  the 
agent  of  another,  and  has  no  personal  in- 
terest in  "the  contract,  is  not  the  trustee  of 
an  express  trust,  within  the  meaning  of  the 
statute,  and  cannot,  under  the  Code,  sue  up- 
on such  contract  in  his  own  name.'  Of 
course,  this  last  expression  must  be  taken 
In  connection  with  the  facts  of  the  case — 
namely,  that  no  promise  was  made  to  the 
plaintiff  individually." 

"It  is  fully  established  by  numerous  deci- 
sions that  when  a  contract  is  entered  into 
expressly  with  an  agent  in  his  own  name,  the 
promise  being  made  directly  to  him,  although 
it  is  known  that  he  Is  acting  for  a  principal, 
and  even  although  the  principal  and  his  ben- 
eficial interest  in  the  agreement  are  fully  dis- 
closed and  stipulated  for  in  the  very  instru- 
ment itself,  the  agent  in  such  case  is  de- 
scribed by  the  language  of  the  statute,  and 
may  maintain  an  action  upon  the  contract 
In  his  own  name,  without  joining  the  per- 
son thus  beneficially  interested." 

"The  rule  is  the  same,  and  even  more 
emphatically  so,  if  the  principal  or  bene- 
ficiary is,  at  the  time  of  the  contract,  un- 
known or  undisclosed,  or  not  mentioned  in 
the  Instrument.  When  a  contract,  even  in 
writing,  is  made  with  and  by  an  agent,  and 
no  mention  is  made  of  any  principal  or  ben- 
eficiary, but  the  other  contracting  party  sup- 
poses he  is  dealing  with  the  former  on  his 
own  private  account,  but  in  fact  such  per- 
son is  an  agent  for  an  undisclosed  principal, 
and  enters  into  the  agreement  in  the  course 
of  his  agency,  actually  effecting  the  contract 
on  behalf  of  that  superior  behind  him,  the 
rule  is  well  settled  that  the  one  who  was 
thus  a  direct  party  to  the  agreement — the 
actual  agent — may  bring  an  action  upon  it 
In  his  own  name,  or  the  principal  may  sue 
in  his  name." 

[3]  We  deduce  from  this  construction  of 
the  statute  the  principle  that  an  agent,  as 
such,  has  no  right  to  require  that  promises 
to  pay  be  made  to  him,  and  when  contracts 
are  so  made,  and  nothing  else  appears,  he 
cannot  maintain  an  action,  as  agent,  to  en- 
force them,  and  that  he  may  maintain  such 
action  if  the  promise  is  made  to  him,  as 
agent,  by  the  authority  of  the  principal,  and 
for  his  benefit  | 


Note  that  we  speak  of  contracts  made 
payable  to  the  agent  with  the  consent  of  the 
principal,  and  that  we  have  no  reference  to 
the  assignment  of  a  claim  for  the  purpose 
of  collection,  in  which  case  the  assignee  can- 
not sue  in  his  own  name.  Abrams  v.  Cure- 
ton,  74  N.  C.  527;  Boykin  v.  Bank,  118  N.  C. 
568,  24  S.  E.  357;  Morefield  v.  Harris,  126 
N.  C.  628,  36  S.  E.   125. 

Many  illustrations  of  the  principle  may  be 
found  in  our  reports.  It  has  been  held  that 
an  action  cannot  be  maintained  by  the  ad- 
ministrator of  a  deceased  guardian  on  a 
note  payable  to  the  guardian  (Alexander  v. 
Wriston,  81  N.  C.  194);  by  an  agent  for  col- 
lection (Boykin  v.  Bank,  118  N.  C.  568,  24 
S.  E.  357);  by  an  assignee  of  a  note  assign- 
ed for  the  purpose  of  collection  (Abrams  v. 
Cureton,  74  N.  C.  527;  Morefield  v.  Harris, 
126  N.  C.  628,  36  S.  E.  125);  by  an  attorney 
who,  pending  a  motion  for  a  receiver,  had 
been  ordered  to  collect  certain  insurance 
(Boyd  v.  Insurance  Co.,  Ill  N.  C.  374,  16  S. 
E.  389);  by  a  contractor  authorized  to  collect 
the  amounts  due  to  those  who  had  furnished 
materials  (Perry  v.  Swanner,  150  N.  C.  141, 
63  S.  E.  611);  by  an  agent  who  sold  guano 
on  a  del  credere  commission,  but  to  whom 
the  claim  sued  on  was  not  made  payable 
(Chapman  v.  McLawhorn,  150  N.  C.  166,  63  S. 
E.  721). 

On  the  other  hand,  it  has  been  held  that 
an  action  may  be  maintained  by  one  to 
whom  a  note  is  handed,  with  authority  to  col- 
lect and  pay  a  debt  due  him  (Willey  v.  Gat- 
ling,  70  N.  C.  421);  by  an  attorney  to  whom 
a  claim  was  transferred,  with  authority  to 
collect  and  apply  to  claims  held  by  him  for 
collection  (Wynne  ▼.  Heck,  92  N.  C.  414); 
by  the  cashier  of  a  bank  to  collect  collaterals 
deposited  to  secure  a  note,  payable  to  him 
as  cashier  (Jenkins  v.  Wilkinson,  113  N.  C. 
533,  18  S.  E.  696);  and  it  is  said  in  Winders 
v.  Hill,  141  N.  C.  703,  54  S.  E.  440,  that  if 
the  contract  is  in  the  name  of  one,  but  really 
for  the  benefit}  of  another,  that  the  person 
in  whose  name  it  is  made  is  to  be  regarded 
as  the  trustee  of  an  express  trust,  whether 
the  name  of  the  beneficiary  is  disclosed  or 
not 

Applying  these  principles,  we  are  of  opin- 
ion that  one  cannot  maintain  an  action  in 
his  own  name,  when  nothing  appears  ex- 
cept that  he  is  agent,  and  that  this  designa- 
tion is  not,  ex  vi  termini,  included  within 
the  meaning  of  the  words  of  the  statute 
"trustee  of  an  express  trust,"  or  "a  person 
with  whom  a  contract  is  made  for  the  bene- 
fit of  another,"  but  that  if  it  is  made  to  ap- 
pear that  the  contract  was  made  payable  to 
the  agent  with  the  consent  of  the  principal, 
and  for  his  benefit,  he  may  do  so,  and  that 
the  burden  is  on  the  agent  to  prove  these 
facta. 

It  follows,  therefore,  that  his  honor  prop- 
erly denied  the  motion  to  dismiss  the  action,, 
upon  the  ground  that  the  plaintiffs  were  nam- 
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e&  as  agents  in  the  summons,  because  the 
motion  was  made  before  the  introduction  of 
evidence;  but,  if  it  had  been  renewed  at  the 
conclusion  of  the  evidence,  it  could  have  been 
allowed,  as  the  plaintiffs  failed  to  prove 
that  the  note  was  made  payable  to  them  by 
the  authority  of  their  principal  and  for  his 
benefit  This  Is  the  proper  course,  as  indi- 
cated in  Perry  v.  Swanner,  150  N.  C.  142, 
63  S.  E.  611,  in  which  Justice  Brown  says: 
"It  is  not  a  Question  of  parties,  as  we  under- 
stand the  matter,  that  is  raised  by  the  mo- 
tion to  nonsuit,  but  a  question  as  to  wheth- 
er or  not  the  plaintiff  has  made  out  a  cause 
of  action  upon  which  he  personally  can  re- 
cover." We  are  not  inadvertent  to  the  line 
of  authorities  holding  that  the  production  of 
a  negotiable  paper  is  prima  facie  evidence 
of  ownership;  but  they  are  not  •  applicable 
here,  because  the  plaintiffs  do  not  claim 
to  be  the  owners,  except  as  agents,  and  the 
question  involved  is  whether  they  have  shown 
a  title  to  sue  as  agents. 

2.  The  evidence  offered  by  the  defendant 
was,  in  our  opinion,  clearly  competent,  and 
for  several  reasons: 

[4]  (1)  It  tended  to  prove  a  separate  parol 
agreement,  entered  Into  at  the  time  of  the 
execution  of  the  notes,  which  was  to  be  a 
part  of  the  contract,  and  which  Is  not  dis- 
tinguishable in  principle  from  agreements 
admitted  in  evidence  under  the  authority  of 
several  cases  in  our  reports. 

In  Braswell  v.  Pope,  82  N.  G.  57,  it  was 
held  competent  to  prove  that  notes  given  for 
money  were  to  be  surrendered  upon  the  mak- 
er signing  a  judgment  and  a  certain  mort- 
gage as  security  for  the  money. 

In  Penniman  v.  Alexander,  111  N.  0.  427, 
16  S.  E.  408,  that  "the  maker  of  a  promissory 
note  or  other  similar  instrument,  if  sued  by 
the  payee,  may  show,  as  between  them,  a 
collateral  agreement,  putting  the  payment 
upon  a  contingency." 

In  Evans  v.  Freeman,  142  N.  C.  61,  54  S. 
E.  847,  that  the  maker  of  a  note  for  the  pur- 
chase money  of  a  stock  feeder  could  prove 
by  parol  that,  at  the  time  the  note  was  given, 
It  was  agreed  that  it  should  be  paid  only 
out  of  the  sales  of  the  stock  feeder;  and  In 
Kernodle  v.  Williams,  153  N.  C.  475,  69  S.  E. 
431,  34  L.  R.  A.  (N.  S.)  934,  that  it  was 
competent  to  prove  a  parol  agreement  that 
the  children  should  pay  only  so  much  of 
notes  given  their  father  as  was  necessary  to 
pay  his  debts,  and  that  the  balance  should 
be  accounted  for  as  an  advancement. 

[5]  (2)  The  evidence,  if  believed,  proved  a 
total  failure  of  consideration  as  to  the  notes 
sued  on.  Carrington  v.  Waff,  112  N.  C.  119, 
16  S.  E.  1008. 

[6]  (3)  If  the  defendant  could  not  avoid 
the  payment  of  the  notes,  it  was  competent 
to  prove  that  he  surrendered  the  house,  for 
the  rent  of  which  the  notes  were  given,  and 
that  the  plaintiffs  accepted  it,  for  the  pur- 


pose of  charging  the  plaintiffs  with  the  rents. 

For  the  error  pointed  out,  a  new  triaj  is 
ordered. 

New  trial. 


(159  N.  C.  236) 

LOCKLEAR  v.  SAVAGE  et  al. 

(Supreme  Court  of  North   Carolina.     March 

27,  1912.) 

1.  Adverse  Possession  (§  18*)— Requisites. 

"Adverse  possession"  consists  in  actual 
possession  with  intent  to  hold  to  the  exclu- 
sion of  others  and  is  denoted  by  making  the 
ordinary  use  of  which  the  property  is  suscep- 
tible and  taking  the  usual  profits. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §S  65-76;  Dec  Dig.  f 
13.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  227-235;   voL  8,  p.  7568.] 

2.  Adverse  Possession   (§  28*)—  Notoriety. 

Adverse  possession  must  be  as  notorious 
as  the  nature  of  the  property  permits  un- 
equivocally indicating  to  all  persons  that  claim- 
ant is  exercising  dominion  over  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,   Cent.    Dig.   |    123;     Dec.   Dig.   I 

28.*] 

3.  Adverse  Possession  (§  13*)— Essentials. 

Adverse  possession  must  be  open,  no- 
torious, and  continuous,  and  its  extent  must 
be  shown  by  known  and  visible  boundaries. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §§  65-7o;  Dec  Dig.  f 
13.*] 

4.  Appeal  and  Brror  (|  927*)  —  Review  — 
Nonsuit. 

In  reviewing  a  judgment  of  nonsuit,  all  of 
the  admitted  evidence  should  be  considered  in 
the  light  most  favorable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2912,  2917,  3748,  4024; 
Dec.  Dig.  ft  927.*] 

5.  Adverse  Possession  (§  115*)— Sufficien- 
cy of  Evidence. 

Evidence,  in  an  action  to  recover  dam- 
ages for  trespass  in  cutting  timber,  held  to 
make  it  a  jury  question  whether  plaintiff's  in- 
testate had  acquired  the  land  by  adverse  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  691-701;  Dec.  Dig.  | 
115.*] 

6.  Adverse  Possession  (§  112*)— Burden  of 
Proving. 

The  burden  is  upon  one  suing  for  dam- 
ages for  timber  cut  to  prove  her  ownership 
of  the  land  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  651-668;  Dec.  Dig. 
§  112.*] 

7.  Appeal   and   Error    (f    274*) —Assign- 
ments of  Error— Sufficiency. 

An  exception  merely  to  a  judgment  of 
nonsuit  sufficiently  assigns  the  error  in  grant- 
ing a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1631-1645:  Dec.  Dig.  f 
274;*  Trial,  Cent  Dig.  §§  258,  875,  406,  691- 
693.] 

8.  Appeal  and  Error  (§  515*)— Record. 

The  evidence  should  not  be  incorporated 
in  the  record  on  appeal  in  the  form  of  ques- 
tion and  answer,  or  by  a  transcript  of   the 


•For  other  cases  tee  same  topic  and  section  NUMBER  in  Dec  Dig.  it  Am.  Dig.  Key  No.  Series  it  Rep'r  Indexes 
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stenographer's  notes,  but  should  be  in  narra- 
tive, form. 

[Ed.  Note.— For  other  cases,  see  Appeai  and 
Error,  Cent  Dig.  §§  2322-2325;  Dec  Dig.  S 
515.*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty;  Whedbee,  Judge. 

Action  by  Katie  Ann  Locklear,  adminis- 
tratrix, against  W.  A.  Savage  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Britt  &  Brltt  and  McNeill  &  McNeill,  for 
appellant  McLean,  Varser  &  McLean,  and 
Mclntyre,  Lawrence  &  Proctor,  for  appellees. 

WALKER,  J.  This  Is  an  action  to  recover 
damages  for  a  trespass  on  land,  in  cutting 
and  removing  timber  therefrom.  The  plain- 
tiff claims  title  under  John  Locklear,  being 
his  administratrix.  It  Is  not  pretended  that 
he  had  any  paper  title  for  the  land,  or  color 
of  title;  but  to  show  title  in  him  the  plaintiff 
relied  solely  upon,  John  Locklear' s  adverse 
possession  of  the  land  for  more  than  30  years, 
under  a  claim  of  right,  to  take  the  title  out 
of  the  state  and  vest  It  In  him,  and  the  real 
question  in  the  case  is  whether  he  had  such 
a  possession  of  the  land  for  a  sufficient 
length  of  time  to  produce  that  result 

[1]  What  is  "adverse  possession"  within 
the  meaning  of  the  law  has  been  well  settled 
by  our  decisions.  It  consists  in  actual  pos- 
session, with  an  intent  to  hold  solely  for  the 
possessor  to  the  exclusion  of  others,  and  is 
denoted  by  the  exercise  of  acts  of  domin- 
ion over  the  land,  in  making  the  ordinary 
use  and  taking  the  ordinary  profits  of  which 
it  is  susceptible  in  its  present  state;  such 
acts  to  be  so  repeated  as  to  show  that  they 
are  done  in  the  character  of  owner,  in  oppo- 
sition to  right  or  claim  of  any  other  person, 
and  not  merely  as  an  occasional  trespasser. 

[2]  It  must  be  decided  and  notorious  as 
the  nature  of  the  land  will  permit,  affording 
unequivocal  indication  to  all  persons  that  he 
is  exercising  thereon  the  dominion  of  owner. 
Loftin  v.  Cobb,  46  N.  C.  406,  62  Am.  Dec. 
173;  Montgomery  v.  Wynns,  20  N.  C.  667; 
Williams  v.  Buchanan,  23  N.  C.  535,  35  Am. 
Dec.  760;  Burton  v.  Carruth,  18  N.  C.  2; 
Gilchrist  v.  McLaughlin,  29  N.  C.  310;  By- 
num  v.  Carter,  26  N.  C.  310;  Simpson  v. 
Blount,  14  N.  C.  34;  Tredwell  ▼.  Riddick,  23 
N.  C.  56.  So  in  Loftin  v.  Cobb,  supra,  it 
was  held  that  cutting  timber  and  making 
shingles  in  a  swamp  unfit  for  cultivation, 
continuously  for  seven  years,  is  a  good  pos- 
session under  the  statute.  "It  is  exercising 
that  dominion  over  the  thing  and  taking 
that  use  and  profit  which  it  is  capable  of 
yielding  in  its  present  state.  It  is  all  that 
can  be  done  until  the  subject  shall  be  chang- 
ed. It  is  like  the  case  stated  in  the  books 
of  cutting  rushes  from  a  marsh.  This  is 
sufficient,  though  it  might  appear  that  dykes 


and  banks  would  make  the  marsh  arable.** 
Again,  it  was  held  in  Williams  v.  Buchanan, 
23  N.  C.  535,  35  Am.  Dec.  760,  that,  as  to  a 
stream  not  navigable,  keeping  up  fish  traps 
therein,  erecting  and  repairing  dams  across 
it,  and  using  it  every  year  during  the  en- 
tire fishing  season  for  the  purpose  of  catch- 
ing fish,  constitute  an  unequivocal  possession, 
thereof. 

[3]  The  possession  must,  of  course,  be  not 
only  adverse,  as  we  have  defined  It,  but  open, 
notorious,  and  continuous,  and  the  extent  of 
it  must  be  shown  by  known  and  visible 
boundaries.  The  doctrine  was  explained  and 
illustrated  in  the  recent  case  of  Coxe  v.  Car- 
penter, 157  N.  C.  557,  73  S.  E.  113,  in  which 
we  said,  referring  to  the  evidence  In  that 
case:  'The  jury  may  well  infer  that  these 
acts  were  those  of  ownership,  and  not  those 
of  an  occasional  trespasser;  and  that  they 
were  repeated  and  continuous  for  a  consid- 
erable period  of  time.  The  possession  was 
as  decided  and  notorious  as  the  nature  of 
the  land  would  permit,  and  offered  unequivo- 
cal indication  that  plaintiff  and  his  father 
were  exercising  the  dominion  of  owners,  and 
were  not  pillaging  as  trespassers.  Williams 
v.  Buchanan,  23  N.  C.  535,  35  Am.  Dec.  760; 
Tredwell  v.  Reddick,  23  N.  C.  56;  Hamilton 
v.  Icard,  114  N.  C.  538,  19  S.  E.  607 ;  Simp- 
son v.  Blount,  14  N.  C.  34;  Baum  v.  Shooting 
Club,  96  N.  C.  310,  2  S.  E.  673.  It  is  true 
that,  in  proving  continuous  adverse  posses- 
sion under  color  of  title,  nothing  must  be 
left  to  mere  conjecture.  The  testimony  must 
tend  to  prove  the  continuity  of  possession  for 
the  statutory  period,  either  in  plain  terms  or 
by  'necessary  implication.'    Ruffin  v.  Overby, 

105  N.  C.  83,  11  S.  B.  251.  This  possession 
need  not  be  unceasing,  but  the  evidence 
should  be  such  as  to  warrant  the  inference 
that  the  actual  use  and  occupation  have  ex- 
tended over  the  required  period,  and  that 
during  it  the  claimant  has,  from  time  to 
time,  continuously  subjected  the  disputed  land 
to  the  only  use  of  which  it  was  susceptible. 
Ruffin  t.  Overby,  supra;    McLean  v.  Smith, 

106  N.  O.  172,  11  S.  BL  184;  Hamilton  v. 
Icard,  supra.  While  the  evidence  offered  is 
not  necessarily  conclusive,  if  taken  to  be 
true,  as  to  the  fact  of  possession,  we  think 
it  is  sufficient  to  be  submitted  to  the  jury, 
under  appropriate  instructions,  that  they 
may  draw  such  inference  as  they  see  proper, 
bearing  in  mind  that  the  burden  of  proof 
Is  on  the  plaintiff  to  establish  the  fact  of 
possession  for  the  statutory  period  by  a  pre- 
ponderance in  the  proof."  The  evidence  in 
this  case  may  not  be  as  strong  as  it  was  in 
the  Coxe  Case,  but  we  are  unable  to  say  that 
there  was  absolutely  none. 

[4]  We  are  passing  upon  a  judgment  of 
nonsuit,  and  it  is  a  familiar  principle  that 
the  evidence  is  to  be  viewed  in  the  light 
most  favorable  to  the  plaintiff. 

[6]  The  facts  which  the  testimony  tended 
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to  establish  Id  support 'of  the  plaintiff's  con- 
tention may  be  thus  briefly  stated:  John 
Locklear  was  80  years  old  when  he  died,  and 
had  lived  on  the  land  nearly  all  his  life.  He 
first  built  a  hut  on  it,  which  was  his  home 
so  long  as  fit  for  habitation.  In  1853  he 
left  this  part  of  the  land — the  lower  end — 
and  built,  on  the  same  premises,  at  a  differ- 
ent place  and  near  the  public  road,  the  house 
In  which  he  lived  until  1897,  the  year  of  his 
death.  He  cleared  and  cultivated  10  or  15 
acres  of  the  land  around  his  house,  boxed 
the  pine  trees  on  the  tract  for  turpentine, 
cut  wood  and  cross-ties,  ditched  the  land, 
and  cut  paths  through  it  for  the  purpose  of 
boxing  the  trees  and  cutting  the  timber. 
One  witness  testified:  "I  knew  the  bounds 
he  worked  up  to  and  cultivated  all  of  my 
lifetime — the  lands  where  John  Locklear 
lived.  I  can  tell  you  the  bounds."  He  then 
stated  the  names  of  the  adjoining  proprie- 
tors, and  also  that  the  land  Locklear  lived 
on  and  used  was  bounded  by  Batrix  Bay, 
Mill  Swamp,  the  Fayetteville  and  Lowrie 
roads.  The  turpentine  boxes  were  cut  and 
the  trees  "worked  for  turpentine"  as  far  back 
as  35  years  ago— about  1876.  This  suit  was 
commenced  April  9,  1910.  There  was  also 
evidence  that  John  Locklear  had  forbidden 
people  to  come  upon  the  land  for  the  purpose 
of  boxing  the  trees,  and  driven  them  away 
on  occasions  at  the  point  of  his  gun.  There 
was  much  testimony  of  the  kind  we  have 
stated,  and  some  other  facts  and  circum- 
stances of  more  or  less  value  in  determining 
the  character  of  the  possession.  There  was 
evidence,  it  is  true,  tending  to  show  that 
John  Locklear's  possession  was  not  adverse 
or  continuous;  but  upon  a  nonsuit  we  can- 
not consider  it  It  may  be  that  the  jury  will 
find,  upon  the  evidence  now  before  us,  or 
upon  that  and  additional  evidence  at  another 
trial,  when  the  facts  are  more  fully  develop- 
ed, and  that  there  was  neither  an  adverse 
nor  a  continuous  possession.  We  must  now 
Infer  everything  from  the  testimony,  in  fa- 
vor of  the  plaintiff,  which  it  tends  to  prove. 

[•]  This  rule  will  not  be  the  one  for  the 
guidance  of  the  jury,  when  the  issue  of  »fact 
Is  submitted  to  them,  but  rather  a  contrary 
one,  for  the  burden  will  then  be  upon  the 
plaintiff  to  establish  her  case  by  a  prepon- 
derance of  the  evidence.  There  is  enough 
evidence  in  the  record  to  carry  the  case  to 
the  jury*  and  the  issue  must  be  tried  by 
them,  under  proper  instructions  of  the  court 
with  reference  to  the  real  facts  as  they  may 
find  them  to  be. 

Without  stating  it,  we  think  there  was 
some  evidence  to  the  effect  that  the  defend- 
ants had  cut  timber  from  the  land  and  sawed 
it  into  lumber,  under  such  circumstances  as 
to  make  them  liable  for  the  same,  if  John 
Locklear  was  the  owner  of  the  land. 

[7, 8]  The  motion  to  dismiss  the  appeal 
because  the  exceptions  are  not  grouped  is 


overruled.  There  was  only  one  exception, 
which  was  taken  to  the  judgment  of  nonsuit, 
and  the  error  is  thus  sufficiently  assigned. 
We  so  decided  at  the  last  term.  There  is  no 
irrelevant  or  superfluous  matter  in  the  rec- 
ord. On  a  motion  to  nonsuit,  we  must  re- 
view the  whole  of  the  evidence.  This  should 
not  be  set  put  by  question  and  answer,  or  by 
a  full  transcript  of  the  stenographer's  notes, 
but  in  narrative  form. 

On  account  of  the  peculiar  nature  of  this 
appeal  and  the  question  presented,  there  has 
been  no  sufficient  departure  from  the  rules 
of  this  court  and  statutory  provisions  to  call 
for  an  affirmance  of  the  judgment  without 
considering  the  case  on  appeal. 

New  trial. 

BROWN,  J.,  dissenting. 


069  N.  C.  227) 

BBVILL  &   VANSTORY   T-   ATLANTIC 
COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  27, 

1912.) 

1.  Witnesses  (§  77*)— Execution  of  Instru- 
ments—Preliminary Examination. 

The  competency  of  a  witness  to  testify  to 
an  instrument  being  the  bill  of  lading  for  the 
shipment,  for  injury  to  which  the  action  is 
brought,  must  be  tested  by  a  preliminary  ex- 
amination, and  is  not  raised  by  objection  to 
admission  of  the  bill  that  there  was  no  proof 
of  its  execution;  a  plaintiff  having  testified  it 
was  such  bill. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  195-200 ;   Dec  Dig.  §  77.*] 

2'.  Appeal  and  Error  (§  1057*)— Injury  to 
Shipment— Proof  of  Bill  of  Lading-. 
There  being  evidence  in  an  action  against  a 
carrier  for  injury  to  a  shipment  of  live  stock 
that  defendant  was  in  possession  of  the  stock 
as  a  common  carrier,  it  is  immaterial  whether 
plaintiff  offered  competent  evidence  of  the  bill 
of  lading. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  4194-4199,  4205;  Dec. 
Dig.  §  1057.*] 

3.  Appeal  and  Error  (§  1057*)— Injury  to 
Shipment— Evidence. 

There  being  evidence  in  an  action  for  in- 
jury to  a  shipment  of  live  stock  that  plaintiff 
sustained  damages  to  the  amount  of  $350.  it 
is  immaterial  whether  defendant's  agent  bad 
authority  to  agree,  as  plaintiff  claims  he  did,  to 
a  settlement  for  that  amount. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4194-4109,  4205;  Dec. 
Dig.  ft  1057.*] 

4.  Carriers  (f  230*)— Injubt  to  Shipment- 
Connecting  Cabriebs— Nonsuit. 

There  being  evidence,  including  the  pre- 
sumption, that  the  injury  to  a  shipment  was 
while  it  was  in  the  hands  of  the  last  of  con- 
necting carriers,  a  nonsuit  should  not  be 
granted,  notwithstanding  evidence  to  the  con- 
trary. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  961,  962;  Dec,  Dig.  §  230.*] 

Appeal  from  Superior  Court,  Cumberland 
County;   Whedbee,  Judge. 

Action  by  C.  A.  Bevill  and  another,  part- 
ners as  Bevill  &  Vanstory,  against  the  At- 
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lantlc  Coast  line  Railroad  Company.  From 
a  judgment  of  nonsuit,  plaintiffs  appeal.  Re- 
versed, and  new  trial  granted. 

Plaintiffs  offered  evidence  that,  before  they 
would  receive  the  shipment  from  defendant, 
its  agent  at  Fayette  promised  to  pay  them 
$350  agreed  on  as  the  amount  of  damages  to 
plaintiff's  shipment;  and  defendant  denied 
the  agent's  authority  to  bind  it  in  an  amount 
exceeding  $25. 

Sinclair  &  Dye,  for  appellants.  Rose  & 
Rose,  for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  injury  to  live  stock  al- 
leged to  have  been  shipped  from  Kansas 
City,  Mo.,  and  consigned  to  the  plaintiff  at 
Fayettevllle,  N.  C.  There  was  judgment  of 
nonsuit  upon  the  evidence,  and  plaintiff  ap- 
pealed. The  stock  was  received  at  its  final 
destination  and  delivered  to  the  plaintiffs 
by  the  defendant,  the  last  of  the  carriers,  in 
a  badly  damaged  condition,  and  there  was 
evidence  that  the  damage  amounted  to,  at 
least,  $350. 

[1]  Plaintiffs  handed  to  their  witness  W.  A. 
Vanstory,  one  of  the  plaintiffs,  a  paper,  and 
asked  him  if  it  was  the  bill  of  lading  for  this 
shipment,  and  he  said  that  it  was,  and  that 
the  bill  of  lading  had  been  filed  with  the 
defendant,  when  the  plaintiffs  made  the  claim 
for  damages  and  as  a  part  thereof.  The 
case  states  that  the  plaintiffs  proposed  to 
introduce  the  bill  of  lading  as  evidence,  and 
defendant  objected,  because  there  had  beep 
no  proof  of  its  execution,  and  for  this  rea- 
son it  was  excluded  by  the  court.  But  we 
do  not  see  why  it  had  not  been  sufficiently 
shown  by  the  witness  Vanstory  to  be  the  bill 
issued  to  the  plaintiffs,  and  therefore  admis- 
sible as  evidence.  If  the  defendant  wished 
to  test  the  competency  of  the  witness  to 
speak  in  regard  to  it,  the  proper  method  was 
by  a  preliminary  examination.  As  the  evi- 
dence now  stands,  the  bill  should  have  been 
admitted. 

[21  We  do  not  see,  though,  that  it  is  ma- 
terial to  decide  whether  it  was  competent  or 
not.  There  is  evidence  tending  to  show  that 
the  defendant  was  in  possession  of  the  stock 
as  a  common  carrier.  Its  conduct  and  deal- 
ings with  the  plaintiffs  with  reference  to  the 
shipment  is  some  proof  of  this;  and  there 
was  abundant  evidence  upon  the  question  of 
damages. 

[3]  It  was  not  necessary  to  inquire  as  to 
the  authority  of  the  defendant's  agent  at 
Fayettevllle,  N.  C,  to  settle  with  plaintiffs 
upon  the  basis  of  $350,  there  being  other 
proof  that  the  plaintiffs  had  sustained  loss  to 
that  amount.  Upon  a  nonsuit,  this  is  suffi- 
cient to  carry  the  case  to  the  jury. 

[4]  Reasonable  Inferences  to  be  drawn 
from  the  testimony  tend  to  show  that  the 
defendant  received  the   stock  en   route   at 


Augusta,  Ga.,  after  they  had  been  unloaded, 
watered,  and  fed,  and  that  they  were  then 
in  good  condition,  for  the  witness  Champlln 
testified  that  he  was  the  defendant's  yard- 
master  at  Augusta,  and  that  "no  exception 
was  made  to  the  stock,"  and  "the  car  was 
accepted  and  forwarded  in  apparently  good 
condition."  There  was  evidence  tending  to 
show  the  contrary,  and  that  the  stock  was 
not  injured  while  in  the  possession  of  the 
defendant  But  all  this  conflicting  evidence 
was  for  the  jury  to  pass  upon,  and  not  for 
the  court  by  a  judgment  of  nonsuit  It 
should  have  been  considered  most  favorably 
for  the  plaintiffs,  there  being  a  presumption 
that  the  injury  occurred  on  defendant's  line. 
Manufacturing  Co.  v.  Railroad,  121  N.  C. 
514,  28  S.  E.  474;  Id.,  128  N.  C.  284,  38  S.  E. 
894;  Mitchell  v.  Railroad,  124  N.  C.  236,  32 
S.  B.  671,  44  L.  R.  A.  515;  Meredith  v.  Rail- 
road, 137  N.  C.  488,  50  S.  E.  1;  Furniture 
Co.  v.  Express  Co.,  144  N.  C.  639,  57  S.  E. 
458.  It  is  a  rule  of  law  that,  when  a  par- 
ticular fact,  necessary  to  be  proved,  is  pecu- 
liarily  within  the  knowledge  of  one  of  the 
parties,  upon  him  rests  the  burden  of  proof 
as  to  it,  and  the  rule  has  been  applied  to  a 
shipment  of  goods  by  connecting  lines  of 
carriers,  when  a  presumption  arises  that  the 
carrier,  in  whose  possession  the  goods  are 
found  in  a  damaged  condition,  caused  the 
damage,  it  being  all  the  proof  the  nature  of 
the  case  permits  to  the  plaintiff,  and  proof 
in  exoneration  of  the  carrier  being  more  ac- 
cessible to  him  than  to  the  plaintiff.  Furni- 
ture Co.  v.  Express  Co.,  supra;  Brintnall  v. 
Railroad,  32  Vt  665;  Moore  on  Carriers,  pp. 
490,  491;  Dixon  v.  Railroad,  74  N.  C.  538; 
Lindley  v.  Railroad,  88  N.  C.  547.  We  think 
there  was  sufficient  evidence  in  the  case,  if 
found  to  be  true,  to  fasten  liability  on  the 
defendant,  as  the  carrier  responsible  for  in- 
jury to  the  stock.  There  was  error  In  or- 
dering a  nonsuit.  It  will  be  set  aside,  and 
a  new  trial  granted. 
New  trial. 

(168  N.  C.  S17) 

JACKSON  v.  ATDEN  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    March  27, 

1912.) 

1.  Master  and  Servant  (I  278*)— Injuries 
to  Servant— Actions  —  Evidence— Suffi- 
ciency. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  held  to  support  a  finding  of 
the  master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f f  954-972,  977 ;  Dec  Dig. 
{  278.*] 

2.  Master  and  Servant  (f  232*)— Injuries 
to  Servant— Scope  of  Employment. 

A  servant  engaged  in  running  an  engine  in 
connection  with  a  logging  railroad  is  acting  in 
the  scope  of  his  employment  when  consulting 
the  superintendent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  678-680;  Dec.  Dig.  f 
232.  •] 


•For  otner 
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3.  Masteb  and  Servant  (§  180*)— Injuries 
to  Servant— Fellow  'Servant  act— Rail- 

WATB. 

The  fellow  servant  act,  applying  to  em- 
ployes of  a  railroad  company,  extends  to  those 
employes  of  a  lumber  company  which  operates  a 
logging  railway,  who  are  engaged  in  transport- 
ing the  logs,  and  includes  those  servants  whose 
duties  are  to  load  logs  on  the  train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  359-361,  363-368;  Dec. 
Dig.  {  180.*] 

4.  Appeal  and  Ebrob  (f  730*)— Assignments 
of  Ebbob— Specific  Assignments. 

An  assignment  of  error  that  the  trial  judge 
failed  to  state  the  evidence  given  in  the  case 
and  declare  and  explain  the  law  arising  there- 
on is  too  general  to  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  3013-3016;  Dec.  Dig.  8 
730.*] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Washington 
County;  Cllne,  Judge. 

Action  by  R.  C.  Jackson  against  the  Ay- 
den  Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

F.  C.  Harding  and  Davis  &  Davis,  for  ap- 
pellant.   Ward  &  Grimes,  for  appellee. 


OLARK,  O.  J.  The  defendant  In  operating 
its  railroad  for  hauling  out  logs  used  two 
kinds  of  machines— one  a  skldder  to  draw 
in  the  logs,  and  the  other  a  loading  machine 
to  lift  them  up  on  the  cars.  The  plaintiff's 
duties  were  to  look  after  the  engines  of  both 
these  machines,  to  keep  them  In  repair,  and 
to  operate  the  loading  engine.  The  superin- 
tendent came  through  the  woods  across  the 
railroad  in  front  of  the  operations.  The 
plaintiff  stopped  his  engine  and  went  up  the 
track  a  few  yards  to  meet  and  confer  with 
him  about  repairs  on  one  of  the  engines. 
They  sat  down  together  on  a  log  on  the  op- 
posite side  of  the  track.  The  plaintiff  bad 
notified  the  skldder  engineman  where  he  was 
going.  The  skldder  kept  up  its  operations  to 
bring  In  a  gum  log.  In  order  to  get  a  log 
to  the  car  which  it  could  not  draw  along 
the  track  for  fear  of  tearing  up  the  cross- 
ties,  it  had  to  be  swung  to  a  side  position  by 
a  rope  from  the  skldder  around  a  fulcrum 
stationed  to  one  side  of  the  track.  This  rope 
was  a  wire  cable,  and  wound  around  a  drum 
25  or' 30  feet  above  the  floor  of  the  skldder. 
From  this  elevation  the  cable  was  placed 
over  a  stump  about  2  feet  high,  25  feet  from 
the  track,  and  carried  around  the  gum  log 
to  which  it  was  attached  by  grab-irons,  so 
that  the  power  of  the  engine  would  swing  the 
log  around  the  stump,  whence  it  would  be 
dragged  straight  to  the  side  of  the  skldder. 
When  the  power  was  put  on  the  engine,  the 
rope  slipped  over  the  stump,  and  the  cable 
in  its  rebound  struck  a  small  elm  tree,  which 
it  broke,  and  hurled  across  the  track  on 
plaintiff's  back  and  neck,  seriously  injuring 
him.  The  exceptions  are  for  the  refusal  to 
nonsuit  and  for  errors  in  the  charge.     But 


they  all  present  practically  the  same  ques- 
tions, to  wit:  (1)  Was  there  evidence  of  neg- 
ligence on  the  part  of  the  defendant?  (2) 
Was  the  plaintiff  guilty  of  contributory  neg- 
ligence? (3)  Was  the  plaintiff  within  the 
scope  of  his  employment  at  the  time? 

[1]  There  was  evidence  which,  If  believed, 
tended  to  show  negligence  on  the  part  of  the 
defendant  The  rope  was  thrown  around  a 
stump  less  than  2  feet  high,  standing  25  feet 
from  the  skldder.  This  rope  went  to  the 
skldder  at  an  angle  of  about  90  degrees.  Such 
a  situation  was  liable  to  cause  the  cable  to 
slip  over  the  stump,  unless  a  notch  was  cut 
in  it  deep  enough  to  prevent  this.  There 
was  also  evidence  that  a  tree  had  been  left 
near  by  for  the  purpose  of  being  used  as  a 
fulcrum,  but  this  stump  was  used  instead, 
probably  because  it  was  less  trouble  to  lift 
the  wire  over  the  top  of  the  stump.  From 
this  evidence  the  jury  might  well  find  that 
the  defendant  was  negligent.  Upon  the  evi- 
dence the  jury  found  that  the  plaintiff  was 
not  guilty  of  contributory  negligence.  He 
was  talking  to  the  superintendent  about  the 
business  and  on  the  opposite  side  of  the 
track.  There  was  evidence  that  it  was  usual 
to  blow  a  signal  when  the  engine  began  to 
pull  on  a  log  under  such  circumstances  and 
testimony  tending  to  show  that  such  signal 
was  not  given. 

[2]  The  plaintiff  was  at  the  scene  of  opera- 
tions and  engaged  in  consulting  the  superin- 
tendent, and  was  therefore  in  the  scope  of 
his  employment. 

[3]  The  defendant  relies  strenuously  upon 
Twiddy  v.  Lumber  Co.,  154  N.  C.  237,  70  S. 
E.  282,  which  held  that  the  fellow  servant 
act  does  not  extend  to  employes  of  a  lum- 
ber company  who  are  not  connected  with  the 
operation  of  a  railroad  of  the  company.  In 
that  case  there  was  "no  evidence  that  the 
plaintiff  was*  part  of  the  train  crew  or  di- 
rectly engaged  in  operating  the  skldder  or 
the  loader."  In  that  case  it  was  further 
said,  quoting  with  approval  from  Nicholson 
v.  Railroad,  138  N.  C.  516,  51  S.  E.  40:  "In 
Mott  v.  Railroad,  131  N.  C.  237  [42  S.  E.  601], 
it  was  sought  to  curtail  and  restrict  the  act 
so  that  it  should  apply  only  to  railroad  em- 
ployes engaged  in  operating  trains,  but  the 
court  held  to  the  contrary,  and  said  'the  lan- 
guage of  the  statute  is  both  comprehensive 
and  explicit'  It  embraces  injuries  sustained 
by  (quoting  the  act)  'any  servant  or  employe 
of  any  railroad  company  *  *  *  in  the 
course  of  his  services  or  employment  with 
said  company.'  Priv.  Laws  1897,  c.  56.  The 
plaintiff  was  an  employe,  and  was  injured  In 
the  course  of  his  services  or  employment" 
In  Mott's  Case  the  plaintiff  working  in  the 
repair  shops  recovered  damages  for  the  neg- 
ligence of  a  fellow  servant  while  removing 
a  red-hot  tire  from  an  engine.  In  Slgman  v. 
Railroad,  135  N.  C.  184,  47  S.  E.  420,  it  was 
held  that  a  railroad  employe  injured  in  the 
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course  of  his  service  or  employment  with 
such  corporation  Is  entitled  to  recover  under 
the  fellow  servant  act,  whether  running 
trains  or  rendering  any  other  service.  These 
and  other  like  cases  are  cited  In  Twlddy  v. 
Lumber  Co.,  supra.  In  that  case  It  was  held 
that  Twlddy  could  not  recover  because  It 
was  not  shown  that  he  was  "a  part  of  the 
train  crew,  nor  that  he  was  directly  engag- 
ed In  operating  either  the  skldder  or  the  load- 
er," and  "could  In  no  proper  sense  be  con- 
sidered an  employe"  of  the  railroad  or  In  any 
department  of  it."  In  the  present  case,  the 
plaintiff  was  directly  engaged  In  the  opera- 
tion of  the  railroad  for  the  purpose  of  haul- 
ing logs  which  was  Its  business,  and  while 
so  engaged,  and  In  the  scope  of  his  employ- 
ment, he  was  Injured,  as  the  jury  finds,  by 
the  negligence  of  a  fellow  servant 

[4]  The  last  assignment  of  error,  that  his 
iionor  "failed  to  state  in  a  plain  and  correct 
manner  the  evidence  given  In  the  case  and 
declare  and  explain  the  law  arising  thereon 
as  required  In  the  statute  (Rev.  535)/'  Is  too 
general,  and  cannot  be  sustained.  Davis  v. 
Keen,  142  N.  C.  49G,  55  S.  B.  359. 

No  error. 

BROWN,  J.  (dissenting).  I  am  of  opinion 
upon  examination  of  the  evidence  in  this 
•case  that  the  injury  of  the  plaintiff  cannot 
fairly  be  attributed  to  any  negligent  act  upon 
the  part  of  the  defendant  company.  On  the 
contrary,  I  think  it  was  a  pure  accident, 
which  reasonable  foresight  could  not  guard 
against.  At  the  time  plaintiff  was  struck  by 
the  cable,  he  was  away  from  his  place  of 
duty,  and  the  evidence  does  not  show  any 
reason  or  justification  for  it.  The  plaintiff 
was  the  engineer  in  charge  of  the  skidder  en- 
gines on  the  platform.  On  the  occasion  when 
the  plaintiff  was  hurt  by  the  slipping  of  the 
rope  over  the  stump,  he  had  left  his  post  of 
duty,  and  had  walked  up  the  track  a  dis- 
tance of  40  yards  to  meet  one  Robertson,  and 
they  were  sitting  upon  a  log  six  feet  from 
the  track,  and  on  the  opposite  side  of  the 
track  from  where  the  log  was  being  "snak- 
ed" in.  There  is  no  evidence  whatever  that 
the  plaintiff  left  his  post  of  duty  in  the  con> 
pany's  service,  or  to  perform  any  duty  for 
it  Holland  v.  Railroad  Co.,  143  N.  G.  437, 
55  S.  E.  835;  Patterson  v.  Lumber  Co.,  145  N. 
C.  42,  58  S.  E.  437. 

Assuming  that  the  evidence  discloses  that 
the  plaintiff  was  injured  by  the  negligent  act 
of  some  one,  It  is  plain  to  my  mind  that  it 
was  the  act  of  a  fellow  servant,  for  which 
the  defendant  is  not  responsible.  The  plain- 
tiff was  not  injured  in  the  conduct  of  any 
railroad  operations.  It  is  well  known  that 
a  log  skidder  is  no  part  of  a  railroad  outfit 
It  is  used  and  operated  by  lumber  companies 
that  have  no  railroad  tracks  and  transport 
their  logs  by  water.  At  the  time  of  the  in- 
jury the  witness  Corey  says  that  the  men 
gave  him  the  signal  to  take  up  the  slack  in 


the  rope,  which  he  did,  and  then  Ellis  flagged 
Corey  to  go  ahead.  Then  Corey  started  the 
engine  again,  and  drew  the  rope  tight  which 
caused  it  to  slip  over  the  top  of  the  stump 
and  strike  the  elm  tree,  about  8  inches  in 
diameter,  and  threw  the  tree  over  on  the 
plaintiff,  who  was  20  or  25  feet  from  it  No 
human  foresight  could  guard  against  such  an 
accident  as  this;  but  if  it  was  any  one's 
duty  to  do  it,  it  was  Corey's,  and  he  was 
the  fellow  servant  of  Robertson. 

This  court  has  held  in  many  decisions  that 
these  lumber  roads  to  the  extent  that  they 
operate  railroads  are  to  be  considered  as 
railroads,  and  that  the  statute  denies  them 
the  benefit  of  the  fellow  servant  doctrine,  but 
this  ruling  does  not  extend  to  employes  of 
lumber  companies  while  they  are  engaged  in 
the  operation  of  their  logging  and  lumbering 
plants.  This  question  is  discussed  at  large 
by  Mr.  Justice  Hoke  in  the  case  of  Twlddy 
v.  Lumber  Company,  154  N.  C.  237,  70  S.  SI 
282,  which  is  on  all  fours  with  the  case  at 
bat,  and  should  govern  its  decision. 

I  am  authorized  to  say  that  Justice 
WALKER  concurs  in  this  dissent 


(168  N.  C.  445) 

IPOCK  ▼.  ATLANTIC  &  N.  C.  R.  CO.  et  at 

(Supreme  Court  of  North  Carolina.    March  27, 

1912.) 

1.  Insane  Persons  (I  73*)— Contracts— Va- 
lidity. 

Executed  contracts  of  an  insane  person 
before  his  condition  has  been  formally  ascer- 
tained are  voidable  and  not  void. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  |§  125,  132-138;  Dec.  Dig.  § 
73.*J 

2.  Insane  Persons  ({  73*)— Contracts— Ac- 
tion to  Set  Aside— Burden  or  Proof. 

Where  one  seeking  to  set  aside  a  contract 
upon  the  ground  of  the  insanity  of  one  party 
to  it  sustains  the  burden  resting  on  him  to 
prove  such  insanity,  the  contract  will  be  set 
aBide  unless  the  sane  party  to  it  proves  that 
he  acted  in  ignorance  or  conditions,  that  no  un- 
fair advantage  was  taken,  and  that  the  insane 
person  is  not  able  to  restore  the  consideration 
or  make  adequate  compensation  therefor. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  §§  125,  132-138;  Dec.  Dig.  f 
73.*) 

3.  Release  ({  15*)— Contracts. 

Where  an  employe"  while  mentally  incom- 
petent was  induced  by  one  chargeable  with 
knowledge  of  his  condition  to  execute,  for  a 
consideration  of  $150,  a  release  for  an  injury 
caused  by  his  employer's  negligence,  the  dam- 
ages amounting  to  $1,500,  the  release  was  not 
a  bar  to  a  recovery  therefor. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  §  30;   Dec  Dig.  §  15.*] 

4.  Release  (§24*) —Injury  to  Servant  — 
Amount  of  Recovery  —  Deduction  —  Con- 
sideration for  Release. 

Where  an  employe,  while  mentally  incom- 
petent, and  for  an  inadequate  consideration, 
executed  a  release  of  liability  for  an  injury 
caused  by  his  employer's  negligence,  and  sub- 
sequently recovered  in  an  action  for  the  in- 
jury,  equity    required   that    the    consideration 
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paid  for  the  release  should  be  deducted  from 
the  full  amount  of  the  damages. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  H  41-46;   Dec  Dig.  |  24.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Whedbee,  Judge. 

Action  by  D.  M.  Ipock  against  the  Atlantic 
&  North  Carolina  Railroad  Company  and 
others.  From  judgment  for  plaintiff,  the  de- 
fendants appeal.    Modified  and  affirmed. 

There  was  evidence,  on  part  of  plaintiff, 
tending  to  show  that  he  was  an  employe1  as 
section  boss  of  the  defendant  companies,  and 
on  August  24, 1908,  he  was  seriously  and  per- 
manently Injured  by  the  derailment  of  a 
hand  car  he  was  then  using  in  the  course  of 
the  employment;  the  derailment  being  caus- 
ed by  a  defective  wheel,  attributable  to  neg- 
ligence of  defendants.  The  defendants  de- 
nied the  negligence  and  set  up,  by  way  of 
defense,  a  voucher,  issued  in  plaintiff's  fa- 
vor, on  October  24,  1908,  for  $150,  purport- 
ing to  be  in  "full  settlement  of  all  claims 
against  the  railroad  companies  on  account 
of  the  injuries,"  indorsed  by  plaintiff,  making 
his  mark,  and  the  proceeds  of  which  were 
shown  to  have  been  received  and  spent  for 
plaintiff's  benefit  Plaintiff  made  formal  re- 
ply, alleging  that,  at  the  time  the  voucher 
was  issued  and  indorsed,  and  at  time  of  pro- 
ceeds received  and  used,  and,  owing  to  his 
Injuries,  he  was  Incapable,  mentally,  of  mak- 
ing any  binding  contract  affecting  his  inter- 
ests, and  was  utterly  unable  to  understand 
or  appreciate  the  character  of  the  transac- 
tion or  its  effect  upon  his  rights,  and  offer- 
ed evidence  in  support  of  his  allegation.  On 
issues  submitted,  the  jury  rendered  the  fol- 
lowing verdict:  "(1)  Did  the  plaintiff  indorse 
the  voucher  or  release  introduced  In  evidence 
and  marked  Exhibit  A?  Answer:  Yes;  by 
consent  of  plaintiff.  (2)  Was  the  plaintiff, 
by  reason  of  bodily  pain,  mental  anguish,  or 
mental  incapacity,  unable  to  comprehend  the 
effect  of  such  release  indorsed  by  him,  and 
was  such  release  signed  and  Indorsed  by  him 
without  knowledge  that  the  same  was  a  re- 
lease for  his  Injury?  Answer:  Yes.  (3)  Did 
the  plaintiff  draw  the  money  upon  said  vouch- 
er from  the  bank  without  knowledge  that  it 
was  in  full  payment  and  release  by  him  for 
all  Injuries  sustained?  Answer:  Yes.  (4) 
Was  the  plaintiff  Injured  by  the  negligence  of 
the  defendant  as  alleged?  Answer:  Yes. 
(5)  If  so,  what  damages  has  plaintiff  sustain- 
ed thereby?     Answer:     $1,500." 

Judgment  on  the  verdict  for  $1,500,  and 
defendants  excepted  and  appealed. 

Larry  I.  Moore,  for  appellants.  D.  L. 
Ward  and  Guion  &  Gulon,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  There  was  ample  evidence  to  sup- 
port the  verdict  on  the  issues  as  to  defend- 
ants' negligence  and  the  amount  of  damag- 
es awarded;  the  testimony  of  plaintiff  tend- 


ing to  show  that  on  the  derailment  he  receiv- 
ed a  blow  on  the  back  of  the  head  from  one 
of  the  bandies  of  the  car,  rendering  him  un- 
conscious at  the  time,  causing  partial  paral- 
ysis of  his  limbs,  and  seriously  affecting  his 
mental  capacity  for  several  months  after  the 
occurrence;  one  of  the  physicians  testifying 
further  that  in  some  of  the  effects  the  in- 
juries were  likely  to  be  permanent,  and  it 
was  chiefly  urged,  against  the  validity  of  the 
recovery,  that  plaintiff's  demand  was  barred 
by  reason  of  the  terms  and  effect  of  the 
voucher  Issued  in  his  favor,  and  the  use  of 
the  proceeds  by  him  or  for  his  benefit 

[1]  On  this  question,  and  in  view  of  the 
facts  in  reference  to  plaintiff's  mental  con- 
dition established  by  the  verdict  on  the  first 
and  second  issues,  it  is  held  with  us  that  the 
executed  contracts  of  an  Insane  person  and 
before  office  found,  before  such  condition  has 
been  formally  ascertained  and  declared,  are 
voidable  and  not  void,  and  it  is  also  recog- 
nized that  such  contracts  are  usually  voida- 
ble at  the  election  of  the  lunatic  or  person 
properly  appointed  to  act  In  his  behalf,  un- 
less it  is  made  to  appear  that  the  other  par- 
ty to  the  agreement  acted  without  knowledge 
of  the  Insanity  or  notice  of  such  facts  in  ref- 
erence thereto  as  would  put  a  reasonably 
prudent  person  upon  inquiry;  that  no  unfair 
advantage  was  taken,  and  the  consideration 
passed  cannot  be  restored  or  adequate  com- 
pensation made  therefor.  West  v.  Railroad, 
154  N.  C.  24,  69  S.  E.  676;  8.  c,  151  N.  C.  231, 
65  S.  E.  979;  Godwin  v.  Parker,  152  N.  C.  678, 
68  S.  E.  208;  Sprinkle  v.  Wellborn,  140  N. 
C.  163,  52  S.  E.  666,  8  L.  R.  A  (N.  S.)  174, 
111  Am.  St  Rep.  827;  Odom  v.  Rlddick,  104 
N.  C.  515,  10  S.  E.  609,  7  L.  R.  A.  118,  17 
Am.  St.  Rep.  686;  Riggan  v.  Green,  80  N.  C. 
236,  30  Am.  Rep.  77;  Gribben  v.  Maxwell,  34 
Kan.  8,  7  Pac.  584,  55  Am.  Rep.  233;  Eaton 
v.  Baton,  37  N.  J.  Law,  108,  18  Am.  Rep.  716; 
Flach  v.  Gottschalk  Co.,  88  Md.  368,  41  Atl. 
908,  42  0L  R.  A  745,  71  £m.  St.  Rep.  418; 
Hosier  v.  Beard,  54  Ohio  St.  398,  43  N.  E. 
1040,  35  L.  R.  A.  161,  56  Am.  St  Rep.  720; 
Clark  on  Contracts,  pp.  178  and  183.  The 
general  rule  which  prevails  under  ordinary 
conditions,  in  such  cases,  is  very  well  stated 
in  Clark  on  Contracts,  as  follows:  "As  a  rale, 
a  contract  entered  into  by  an  insane  person 
or  person  non  compos  mentis,  is  voidable  at 
his  option,  but  the  rule  is  subject  to  excep- 
tions as  follows:  *  *  *  (2)  In  most  but 
not  all  jurisdictions  where  the  sane  party 
acted  fairly  and  in  good  faith,  without  actu- 
al or.  constructive  knowledge  of  the  other's 
Insanity,  and  the  contract  had  been  so  far 
executed  that  he  cannot  be  placed  in  statu 
quo.    *    *    *" 

[2]  From  the  form  in  which  this  rule  is 
here  given  and  the  authorities  applicable,  we 
hold  it  to  be  the  correct  principle  that,  while 
one  who  seeks  to  avoid  a  contract  on  the 
ground  of  insanity  has  the  burden  of  prov- 
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ing  his  position,  when  it  is  established  that 
the  contract  has  been  made  with  a  person 
mentally  incapable  of  making  a  contract,  the 
burden  is  so  far  shifted  that  the  agreement 
will  be  set  aside  unless  the  same  party,  by 
proper  proof,  brings  his  case  within  the  rule, 
as  stated,  to  wit,  that  he  acted  in  ignorance 
of  conditions;  that  no  unfair  advantage  was 
taken;  that  the  insane  person  is  not  able  to 
restore  the  consideration  or  make  adequate 
compensation  therefor.  Sprinkle  v.  Wellman, 
supra;  Hosier  v.  Beard,  54  Ohio  St  398,  43 
N.  E.  1040,  35  L.  R.  A.  161,  56  Am  St.  Rep. 
720;  Bigelow  on  Finance,  p.  378;  Eaton's 
Equity,  p.  317.  In  the  Ohio  case,  just  cit- 
ed, it  was  held,  as  appears  from  the  digest 
of  the  case  in  56  Am.  St.  Rep.:  "Plaintiff  su- 
ing upon  a  negotiable  instrument  or  other 
contract  made  by  an  insane  person  must  as- 
sume the  burden  of  proving  that  it  was  given 
for  necessaries  or  during  a  lucid  interval,  or 
while  the  insane  person  was  apparently  of 
sound  mind  and  not  known  to  be  otherwise, 
and  for  property  purchased  by  him  under  a 
fair  and  bona  fide  contract,  and  which  he 
has  received  and  fully  enjoyed,  so  that  the 
parties  can  no  longer  be  put  in  statu  quo." 

[3]  This  being  the  correct  principle,  on  the 
facts  established  by  the  verdict  and  admis- 
sion of  the  parties,  that  the  plaintiff,  at  the 
time,  was  mentally  incapable  of  making  the 
contract  or  understanding  its  full  effect  and 
meaning,  and,  under  such  conditions,  a  con- 
tract was  obtained,  on  consideration  of  $150, 
purporting  to  be  in  full  settlement  for  an  in- 
jury amounting  to  $1,500,  the  right  of  plain- 
tiff to  recover  is  undoubted.  We  are  not  in- 
advertent to  a  verdict  very  similar,  appear- 
ing in  the  West  Case,  151  N.  C.  231,  65  S. 
E.  979,  and  to  some  expressions  in  the  opin- 
ion having  a  tendency  to  declare  that  the 
facts  therein  established  are  insufficient  to 
support  the  judgment,  but  a  judge's  opinion, 
as  a  rule,  must  be  considered  in  reference  to 
the  facts  of  the  case  before  him,  and  a  care- 
ful perusal  of  the  facts  and  the  opinion  in 
that  well-sustained  case  will  disclose  that  re- 
covery was  denied,  because  there  were  no 
facts  in  evidence  sufficient  to  show  mental 
incapacity  on  part  of  plaintiff,  or  that  de- 
fendant had  any  knowledge  or  notice  of  men- 
tal weakness  which  would  disable  plaintiff 
from  taking  proper  and  intelligent  care  for 
his  own  interest,  or  that  any  unfair  advan- 
tage was  taken  of  plaintiff,  under  facts  and 
conditions  as  they  reasonably  appeared  to 
both  parties  when  the  adjustment  and  pay- 
ment was  made,  and  this  is  the  time  by 
which  the  fairness  of  the  transaction  must 
be  tested.  See  same  case,  154  N.  C.  pp.  29 
and  30,  60  S.  E.  676. 

When  the  $1,511.61  was  paid  plaintiff,  in 
that  case,  he  was  apparently  in  perfect  pos- 
session of  his  mental  faculties  and  with  full 
prospects  of  permanent  recovery,  and  under 
all  the  circumstances  of  the  case,  as  they 
then  appeared,  the  amount  given  him  was  a 
fair  and  full  allowance  for  the  injuries  re- 


ceived. It  turned  out  that,  unknown  to  de- 
fendant or  plaintiff,  his  injuries  were  pro- 
gressive in  their  ill  effects,  and  that  the 
amount  paid  him  was  insufficient  as  compen- 
sation, but  this  should  not  be  allowed  to  af- 
fect bona  fides  of  the  settlement,  which,  as 
stated,  must  be  determined  under  conditions 
as  they  then  were  or  as  they  reasonably  ap- 
peared. The  nonsuit  was  ordered  in  the 
West  Case,  therefore,  not  on  the  ground  that 
the  verdict  was  insufficient,  but  that  the  facts 
in  evidence  were  not  sufficient  to  support  the 
verdict.  But  no  such  conditions  are  pres- 
ent in  the  case  before  us,  where  it  appears 
that  plaintiff  was  injured  by  a  blow  on  the 
back  of  his  head,  which  rendered  him  uncon- 
scious at  the  time;  that  it  was  followed  by 
partial  paralysis;  that  he  acted  throughout 
with  the  aid  of  at  hers;  and  that  the  attend- 
ant conditions  were  to  a  great  extent  known 
to  defendant's  agents  who  looked  after  the 
adjustment.  While  it  is  not  established,  nor 
is  there  sufficient  reason  to  conclude,  that 
these  agents  had  any  design  or  purpose  to 
circumvent  plaintiff,  there  were  sufficient 
facts  observable  to  notify  them  that  $150 
was  not  a  fair  compensation  for  the  injuries, 
and  that  it  was  not  improbable  that  plain- 
tiff's mental  capacity  was  affected. 

[4]  We  hold,  therefore,  that  plaintiff's 
right  to  recover,  in  the  present  case,  must 
be  sustained,  but,  on  the  facts  established 
and  admitted  that  the  $1,500  awarded  as  the 
full  value  of  the  plaintiff's  Injury,  should  be 
credited  with  the  $150  received  by  him  or 
used  for  his  benefit.  Although  the  author- 
ities are  to  the  effect  that  the  contract,  un- 
der the  circumstances  of  the  present  case,  is 
voidable  at  the  option  of  the  plaintiff,  and 
it  is  not  regarded  as  essential  that  plain- 
tiff should  restore  the  consideration,  when  it 
appears  that  he  is  unable  to  do  so,  the  ac- 
tion in  this  aspect  of  the  case  is  in  the  na- 
ture of  an  equitable  proceeding  to  set  aside 
the  voucher  or  avoid  the  effect  of  the  pay- 
ment had,  pursuant  to  an  adjustment  be- 
tween the  parties,  and,  in  the  absence  cer- 
tainly of  positive  as  distinguished  from  con- 
structive fraud,  is  in  no  wise  exempt  from 
the  wholesome  maxim  that  he  who  seeks 
equity  must  do  equity.  This  principle  was 
fully  recognized  with  us  in  the  well-consid- 
ered case  of  Odom  v.  Riddick,  104  N.  C.  523, 
10  S.  E.  609,  7L.R.A.  118,  17  Am.  St  Rep. 
686,  and  the  ruling  in  accord  with  authori- 
tative decisions  here  and  elsewhere.  Creek- 
more  v.  Baxter,  121  N.  C.  31,  27  S.  E.  994; 
Coburn  v.  Raymond,  76  Conn.  484,  57  Atl. 
116,  100  Am.  St  Rep.  1000;  Rea  v.  Bishop 
et  al.,  41  Neb.  202,  59  N.  W.  555;  Rlcketts  v. 
Jolllff,  62  Miss.  440.  In  the  present  case,  it 
appears  that  the  $150  has  been  paid  plain- 
tiff on  account  of  this  injury,  and  same  has 
been  used  by  him  or  applied  for  his  benefit, 
and,  the  amount  of  the  recovery  being  un- 
der the  control  of  the  court  it  is  in  accord 
with  good  reason  and  well-considered  prece- 
dent that  the  amount  awarded  as  damages 
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for  the  injuries  received  by  plaintiff  should 
be  reduced  by  the  sum  received  and  used  by 
him. 

The  judgment  will  be  reduced  by  crediting 
the  $150,  and,  so  modified,  the  recovery  is  af- 
firmed. 

Modified  and  affirmed. 


(158  N.  G.  432) 

SEDBURY  ▼.  DUFFY  et  at 

(Supreme  Court  of  North  Carolina.    March  27, 

1912.) 

1.  Usubt  (J  81*)— Discount  of  Note— Par- 
ties Affected. 

The  sale  of  a  note  by  the  holder  for  great- 
ly leas  than  its  face  value  is  usurious  only  as 
to  the  immediate  parties  to  the  sale,  and  does 
not  affect  the  liability  of  the  makers  of  the 
note. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  5  161;  Dec  Dig.  {  81.*] 

2.  Bills  and  Notes  (f  296*)— Warranties  of 
Indobsements. 

The  warranties  referred  to  in  Negotiable 
Instrument  Law  (Revisal  1905,  §  2215),  pro- 
viding as  to  the  warranties  which  prevail  in 
case  of  an  unqualified  indorsement  of  commer- 
cial paper,  refer  only  to  lawful  transactions, 
and  the  statute  does  not  withdraw  contracts  of 
that  nature  from  the  operation  of  the  usury 
laws. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f|  667-679;  Dec.  Dig.  | 
296.*] 

3.  Usury  (f  26*)— What  Constitutes— Dis- 
count of  Note. 

Where  a  note  of  $4,000  was  sold  by  the 
payee  for  $3,200,  and  the  purchaser  required 
the  indorsement  of  the  payee  and  another  as  a 
guaranty  of  payment,  the  transaction  was  usu- 
rious as  to  them. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  H  57,  58,  62;    Dec.  Dig.  §  26.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Whedbee,  Judge. 

Action  by  V.  Sedbury  against  R.  N.  Duffy 
and  others.  From  a  judgment  for  plaintiff, 
part  of  the  defendants  appeal.    Error. 

It  appeared  that  on  March  3, 1909,  defend- 
ants R.  N.  Duffy  and  A.  C.  Burnett  executed 
their  note  to  D.  H.  Green  for  $5,000;  that 
there  had  been  a  payment  thereon  of  $1,000, 
and  the  remainder,  or  $4,000,  was  due  at  the 
time  of  suit  brought;  that  some  time  prior 
to  institution  of  action,  D.  H.  Green  sold 
the  note  to  plaintiff  for  $3,200.  and  the  pur- 
chaser required  the  indorsement  of  the  payee 
and  Green  and  H.  T.  Pratt  as  guarantee  of 
payment.  The  indorsers  having  plead  that 
as  to  them  this  was  an  usurious  transaction, 
issues  were  submitted.  The  court  charged 
the  Jury  if  they  believed  the  evidence  to  an- 
swer the  issue  as  to  usury,  "No."  There  was 
judgment  for  full  amount  due  on  note  and 
interest  against  all  of  the  parties  served 
with  process,  and  the  indorsers,  Green  and 
Pratt,  excepted  and  appealed. 

Simmons  &  Ward,  for  appellants.  Green 
&  Pratt,  D.  E.  Henderson  and  K.  0.  Sed- 
bury,. for  appellee. 


HOKE,  J.  (after  stating  the  facts  as 
above).  It  has  been  repeatedly  held  in  this 
state  that  while  one  may  buy  a  note  from 
another,  at  any  price  that  may  be  agreed 
upon,  the  bargain  being  free  from  fraud  or 
unlawful  imposition,  if  the  purchaser  re- 
quires the  indorsement  of  the  seller  as  a 
guaranty  of  payment,  the  transaction,  as  be- 
tween the  immediate  parties  thereto,  is  in 
effect  a  loan  and  will  be  so  considered,  with- 
in the  meaning  and  purport  of  our  laws 
against  usury.  Bynum  v.  Rogers,  49  N.  C. 
399;  Ballinger  v.  Edwards,  39  N.  C.  449; 
McElwee  v.  Collins,  20  N.  C.  350.  In  the 
McElwee  Case  it  was  held:  "Where  an  in- 
dorsee takes  a  bill  or  note  with  the  indorse- 
ment or  guaranty  of  the  indorser,  and  ad- 
vances therefor  less  than  the  real  value  of 
the  bill  or  note,  the  transaction  is,  in  effect, 
a  loan  between  the  indorsee  and  indorser, 
and  is  usurious  as  between  those  parties.*' 
In  Ballinger's  Case,  Chief  Justice  Ruffln,  de- 
livering the  opinion,  said:  "Now  that  is  a 
case  of  plain  usury,  and  the  contracts  of  Ed- 
wards touching  it  are  void  by  the  statute. 
The  bill,  indeed,  does  not  enter  into  the  par- 
ticulars of  the  contract,  but  the  plaintiff  is 
content  to  state,  in  general,  that  Lane  'pur- 
chased1 Boykln's  bond,' and  it  is  laid  down 
that  a  purchase  of  a  negotiable  security  for 
less  than  the  real  value  is  valid.  But  that 
is  subject  to  this  qualification  that  it  must 
be  merely  a  purchase  of  the  security  and  at 
the  risk  of  the  purchaser  and  therefore,  If 
the  person  who  claims  to  be  such  purchaser 
holds  the  person  to  whom  the  money  is  ad- 
vanced responsible  for  the  payment  of  the 
debt,  it  is  not  in  law  and  fact  a  purchase  of 
the  security,  but  a  loan  of  money  upon  the 
security;  and  if  the  sum  advanced*  be  less 
than  the  amount  of  it,  deducting  the  legal 
interest  for  the  time  until  maturity,  the 
loan  is  usurious.  Collier  v.  Nevill,  14  N.  C. 
30;  McElwee  v.  Collins,  20  N.  C.  350.  The 
latter  case  expressly  and  correctly  lays  down 
the  rule  that  the  ordinary  case  of  discount- 
ing a  note,  with  an  indorsement  or  guaranty 
of  the  receiver  of  the  usury,  is  a  lending 
within  the  statute."  The  principle  is  es- 
tablished by  statute  in  reference  to  the  dis- 
counting of  notes  by  national  banks.  Page 
on  Contracts,  §  477,  citing  Gloversville  Bk. 
v.  Johnson,  104  U.  S.  271,  26  L.  Ed.  742,  and 
is  enforced  in  other  jurisdictions  by  courts  of 
recognized  authority.  Whitworth  ▼.  Yancey 
&  Adams,  26  Ya.  383;  Cowles  v.  McVickar, 
3  Wis.  725. 

In  the  Wisconsin  case  cite^,  the  court 
said:  "The  indorsement  or  guaranty  of  a 
bill  or  note,  by  which  the  party  renders  him- 
self liable  for  its  payment,  is -incompatible 
with  a  simple  sale.  It  is  a  contract  essen- 
tially different  from  that  of  bargain  and 
sale.  And  herein  Is  the  distinction  clearly 
perceptible  and  well  established.  The  simple 
sale  of  a  note  or  bill  for  less  than  its  face 
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Is  not  In  itself  usurious.  But  If  the  vendor 
indorses  or  guarantees  or  otherwise  becomes 
liable  for  the  payment  of  the  bill  or  note,  the 
transaction  is  usurious.  The  bill  or  note 
may  be  of  doubtful  character,  and  its  value 
a  fair  subject  of  calculation;  but  when  the 
vendor  indorses  it  or  guarantees  its  pay- 
ment, and  thereby  makes  himself  liable,  he 
then  fixes  its  value  (as  between  him  and 
the  vendee)  at  its  face,  and  there  is  no  room 
for  difference  of  opinion,  or  the  exercise  of 
skill  and  judgment.  If  the  transaction  be- 
tween the  plaintiffs  and  defendant  was  a 
mere  sale  of  the  notes  for  their  market  or 
estimated  value,  why  seek  to  hold  the  de- 
fendant liable  on  his  contract  of  indorse- 
ment? *  •  •  The  only  purpose  which  the 
Indorsement  could  serve  in  such  a  transac- 
tion would  be  to  pass  the  legal  title  to  the 
plaintiffs.  If  the  contract  was  merely  one 
of  bargain  and  sale,  the  passing  of  title  was 
all  that  was  requisite.  If  it  was  not  one  of 
mere  bargain  and  sale,  but  a  contract  of  in- 
dorsement, its  legal  effect  was  to  create  a 
different  relation  between  the  parties  than 
that  of  vendor  and  vendee,  viz.,  that  of  draw- 
er and  payee  of  a  bill  of  exchange,  and  hence 
the  amount  of  consideration  received,  and 
the  amount  stipulated  to  be  paid  or  secured, 
'  are  such  that  mere  computation  brings  the 
transaction  within  the  usury  act  of  1851." 

[1]  A  proper  consideration  of  these  and 
other  authorities  sustaining  the  position  will 
show  that  a  discount  of  the  kind  in  question 
does  not  -render  the  note  usurious  nor  affect 
the  rights  and  obligations  otherwise  arising 
on  the  instrument  It  is  only  as  between 
the  immediate  parties  that  the  transaction 
Is  regarded  as  a  loan  of  money  and  to  be  so 
considered  and  dealt  with.  Cowles  v.  Mc- 
Vickar,  supra. 

[2]  Hie  principle  is  not  changed  nor  af- 
fected by  our  statute  on  Negotiable  Instru- 
ments, f  2215,  making  provision  as  to  the 
warranties  which  prevail  in  case  of  an  un- 
qualified indorsement  of  commercial  paper. 
By  correct  interpretation,  these  warranties 
refer  to  lawful  transactions,  and  the  statute 
in  no  wise  intended  to  withdraw  contracts 
of  that  nature  from  the  effect  and  operation 
of  our  laws  against  usury.  Eaton  &  Gilbert, 
Commer.  Paper,  f  86. 

[3]  Under  our  authorities,  therefore,  the 
court  below  was  in  error  in  holding  that,  as 
to  lndorsers,  the  transaction  was  free  from 
usury,  and  we  would  remand  the  case  for 
further  hearing  but  for  an  agreement  be- 
tween the  parties  that  if  the  court  should 
hold  the  transaction  usurious,  judgment 
should  be  entered  against  the  lndorsers  for 
the  amount  received  by  them  with  interest 
This  will  be  certified  that  judgment  shall  be 
entered  against  the  principal  of  the  note 
who  was  served  with  process  for  amount 
due  on  the  face  of  the  note  with  interest, 
and  against  the  lndorsers  for  $3,200,  with 


interest  thereon  at  6  per  cent,  from  the  time 
this  amount  was  received  by  them. 
Error. 

BROWN,  J.  (concurring).  I  concur  in  the 
disposition  made  of  this  appeal.  But  I 
think,  as  between  the  indorser  of  the  note 
and  the  purchaser,  the  transaction  is  not 
technical  usury. 

Au  owns  a  note  for  $1,000  signed  by  B., 
due  12  months  after  date.  G.  purchases  it 
for  $800,  and  A.  Indorses  it  G.  Is  entitled 
to  collect  the  face  of  the  note  from  B.,  but, 
as  between  A.  and  G.,  the  transaction  is  held 
to  be  a  loan  of  $800,  which  legitimately 
bears  interest  from  the  date  of  the  indorse- 
ment I  think  it  a  misnomer  to  call  the 
transaction  usurious,  unless  it  can  be  shown 
that  Au  agreed  specifically  to  pay  the  $1,000 
at  the  time  he  indorsed  it  in  order  to  obtain 
the  $800  from  G. 

The  law  fixes  A.'s  liability  at  $800  and  in- 
terest and,  in  the  absence  of  proof  of  an 
agreement  upon  his  part  to  pay  more,  there 
is  no  evidence  of  intent  to  charge  or  pay 
usurious  interest 

(IBS  N.  c:  «27> 

STATE  v.  HEWETT. 

(Supreme   Court  of  North  Carolina.     March 

27,  1912.) 

1.  Rape  (J  84*)— Assault  with  Intent  to 
Rape— Indictment— Sufficiency. 

An  indictment  which  alleges  that  accused 
with  force  and  arms  unlawfully  and  feloniously 
did  assault  prosecutrix,  and  did  feloniously 
attempt  to  ravish  and  carnally  know  her,  for- 
cibly and  against  her  will,  charges  an  assault 
with  intent  to  rape,  though  the  words  "with 
intent"  are  omitted,  since  the  words  used  im- 
port an  intent  to  commit  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {§  37-41;    Dec.  Dig.  f  34.*] 

2.  Criminal  Law  (f  44*)— "Attempt." 

An  "attempt"  in  criminal  law  is  an  effort 
to  accomplish  a  crime  amounting  to  more  than 
mere  preparation  and  planning  for  it,  and 
which,  if  not  prevented,  will  result  in  the 
consummation  of  the  act  attempted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ft  51;    Dec.  Dig.  §  44.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  621;  vol  8,  p.  7586.] 

3.  Criminal  Law  (f  44*)— Attempt  to  Com- 
mit Crime— Offenses.   - 

One  cannot  be  indicted  for  an  attempt  to 
commit  a  crime  where  the  crime  attempted  is 
in  its  very  nature  an  attempt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  51;   Dec  Dig.  §  44.*] 

Appeal  from  Superior  Court,  Brunswick 
County;    Whedbee,  Judge. 

I.  A.  Hewett  was  convicted  of  an  assault 
with  Intent  to  commit  rape,  and  he  appeals. 
Affirmed. 

The  following  is  the  indictment:  'The 
jurors  for  the  state,  upon  their  oaths,  pre- 
sent that  I.  A.  Hewett,  late  of  the  county 
of  Brunswick,  on  the  20th  day  of  July,  1911, 
with  force  and  arms,  at  and  in  the  county 
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aforesaid,  unlawfully,  willfully,  and  feloni- 
ously did  assault,  beat,  and  wound  one  Lun- 
die  Bozeman,  and  her,  the  said  Lundie  Boze- 
man,  did  feloniously  then  and  there  attempt 
to  ravish  and  carnally  know,  forcibly  and 
against  her  will,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state." 

Cranmer  &  Davis,  for  appellant  Attorney 
General  Bickett  and  Assistant  Attorney  Gen- 
eral Calvert;  for  the  State. 

BROWN,  J.  [1]  The  bill  is  in  the  usual 
form,  but  omits  the  words  "with  Intent" 
After  charging  a  felonious  assault  upon  Lun- 
die Bozeman,  the  bill  concludes,  "and  her, 
the  said  Lundie  Bozeman,  did  feloniously 
then  and  there  attempt  to  ravish  and  car- 
nally know  forcibly  and  against  her  will," 
etc.  There  are  two  decisions  of  this  court 
which  sustain  the  contention  of  the  defend- 
ant—State v.  Martin,  14  N.  C.  329,  and 
State  v.  Goldston,  103  N.  G.  323,  9  S.  B.  580 
— but  with  perfect  deference  we  must  say 
we  are  not  impressed  with  the  reasoning  up- 
on -which  they  are  based,  and  we  are  no 
longer  willing  to  follow  tjhem  as  controlling 
precedents.  No  rule  of  property  is  involv- 
ed, but  solely  a  question  of  criminal  plead- 
ing. The  Goldston  Case  followed  the  pre- 
cedent of  the  Martin  Case,  and,  while  not 
expressly  overruled,  the  authority  of  both 
is  very  much  shattered,  if  not  practically 
destroyed,  by  the  opinion  of  the  court  in 
State  v.  Barnes,  122  N.  C.  1034,  29  S.  E.  381. 
In  that  case  the  bill  did  not  charge  any  "at- 
tempt," and  omitted  the  words  "with  in- 
tent" altogether,  but  the  court  held  that  the 
words  "with  the  intent"  are  not  "sacramen- 
tal," but  that  words  are  sufficient  if  they  are 
tantamount  to  the  charge  of  a  felonious  as- 
sault with  the  design  or  purpose  to  commit 
rape.  In  that  case  the  bill  of  indictment  is 
in  part  as  follows:  "Did  make  an  assault 
and  her,  the  said,  •  •  *  then  and  there 
forcibly,  violently,  and  against  her  will,  then 
and  there  feloniously  to  abuse,  ravish,  and 
carnally  know."  The  court  held  that  the 
words  were  sufficient  to  charge  the  intent 
In  the  bill  in  this  case  the  felonious  assault 
Is  specially  charged,  and  that  this  assault 
was  made  In  an  attempt  to  commit  rape. 
The  basis  of  the  decision  In  Martin's  Case 
is  that  an  attempt  to  do  a  thing  is  expres- 
sive of  the  overt  act  of  moving  towards  its 
accomplishment,  rather  than  of  the  purpose 
or  intent  itself.  We  cannot  appreciate  the 
distinction.  It  is  too  subtle.  We  are  unable 
to  see  bow  a  man  can  commit  a  felonious 
assault  upon  a  female,  and  attempt  to  ravish 
her,  without  intending  it  The  words  used 
in  the  bill,  ex  vi' termini,  necessarily  Import 
an  intent  to  commit  rape,  and  are  amply  suf- 
ficient to  give  the  defendant  full  notice  of 
the  crime  with  which  he  stands   charged, 


and  that  is  the  chief  purpose  of  a  bill  of  in- 
dictment. 

[2]  An  "attempt"  in  criminal  jurispru- 
dence is  an  effort  to  accomplish  a  crime, 
amounting  to  more  than  mere  preparation 
or  planning  for  it,  and  which,  if  not  pre- 
vented, would  have  resulted  In  the  full  con- 
summation of  the  act  attempted.  Mr.  Bish- 
op defines  an  attempt  as  "an  intent  to  do  a 
particular  criminal  thing  combined  with  an 
act  which  falls  short  of  the  thing  Intend- 
ed." 1  Bishop,  Crim.  Law,  5  728.  It  is  de- 
fined by  others  as  "an  endeavor  to  commit 
an  offense,  carried  beyond  mere  preparation 
to  commit  it,  but  falling  short  of  actual 
commission."  Burrill  on  Circ.  Ev.  365;  Bur- 
rill,  Law  Diet  175;  Bouvier's  Law  Diet.  205. 
In  Regina  v.  Collins,  L.  &  C.  471,  9  Cox  C. 
C.  497,  it  is  defined  "as  that,  which,  if  not 
prevented,  would  have  resulted  in  the  full 
consummation  of  the  act  attempted."  Rex 
v.  Higgins,  2  East  20;  Robinson's  Element- 
ary Law  §  472.  Thus  we  see  that  practical- 
ly all  definitions  of  an  attempt  to  commit  a 
crime,  when  applied  to  the  particular  crime 
of  rape,  necessarily  imply  and  include  "an 
Intent"  to  commit  it  There  may  be  offenses 
when  in  their  application  to  them  there  is  a 
distinction  between  "attempt"  and  "intent," 
but  that  cannot  be  true  as  applied  to  the 
crime  of  rape.  There  is  no  such  criminal 
offense  as  an  "attempt  to  commit  rape."  It 
is  embraced  and  covered  by  the  offense  of 
"an  assault  with  intent  to  commit  rape"  and 
punished  as  such. 

[3]  As  held  by  the  Supreme  Court  of  Cali- 
fornia, one  cannot  be  indicted  for  an  attempt 
to  commit  a  crime  where  the  crime  attempt- 
ed is  in  its  very  nature  an  attempt  Peo- 
ple v.  Thomas,  63  Cal.  482;  3  Am.  &  Eng. 
Ency.  p.  251,  note  5.  - 

The  judgment  is  affirmed. 


osa 


(168  N.  C.  678) 

CHEWNING  et  al.  v.  EASON  et  aL 

(Supreme  Court  of  North  Carolina.    April  8, 

1912.) 

Wills  (f  616*)— Construction— Estate  De- 
vised—Life  Estate  with  Power  or  Dis- 
position. 

Testator  by  will  devised  and  bequeathed 
all  his  property  to  his  wife  for  life,  and  then 
to  dispose  of  as  she  thought  proper.  Held, 
that  such  devise  created  a  life  estate  only,  to 
which  was  annexed  a  power  of  disposition  of 
the  reversion,  and  not  a  devise  in  fee,  and 
that,  on  the  wife's  failure  to  exercise  her  pow- 
er of  disposition,  the  reversion  passed  to  the 
testator's  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  §§  1418-1430;   Dec  Dig.  |  616.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty; Whedbee,  Judge. 

Action  by  E.  H.  Chewning  and  others 
against  F.  C.  Eason  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Gulledge  &  Boggan,  F.  J.  Coxe,  and  W.  E.  j 
Brock,  for  appellants.     Robinson  &  Caudle, 
for  appellees. 

WALKER,  J.  This  Is  a  controversy  be- 
tween the  parties  to  this  action,  arising  out 
of  the  following  facts:  Plaintiffs,  who  are 
the  heirs  of  Thomas  Chewning,  claim  that 
they  are  the  owners  of  the  tract  of  land, 
which  is  the  subject  of  the  controversy;  and 
defendants,  who  are  the  heirs  of  Martha 
Chewning,  dispute  this  claim  and  assert  own* 
ership  In  themselves.  The  land  was  owned 
by  Thomas  Chewning,  who,  by  his  will,  de- 
vised it  to  his  wife,  Martha  Chewning,  in 
these  words:  "I  give  and  bequeath  (after 
all  my  just  debts  shall  have  been  paid)  all 
of  my  real  and  personal  property,  together 
with  all  debts  owing  my  estate,  to  my  wife, 
Martha  Chewning,  during  her  natural  life* 
and  then  to  dispose  of  as  she  sees  proper." 
If,  under  this  clause  of  the  will,  Martha 
Chewning  acquired  a  life  estate  only,  with 
power  of  disposal,  the  plaintiffs  are  entitled 
to  the  land,  as  she  failed  to  exercise  the 
power;  but  if  the  grant  of  the  power  en- 
larged the  estate  for  life,  which  Is  express- 
ly given,  into  an  estate  in  fee,  then  the  de- 
fendants are  the  owners  of  the  land.  The 
court  below  was  of  opinion  with  the  plain- 
tiffs, and  rendered  judgment  accordingly, 
from  which  the  defendants  appealed. 

There  is  a  marked  distinction  between 
property  and  power.  The  estate  devised  to 
Mrs.  Chewning  is  property,  the  power  of 
disposal,  a  mere  authority  which  she  could 
exercise  or  not,  in  her  discretion.  She  had 
a  general  power  annexed  to  the  life  estate, 
which  she  derived  from  the  testator  under 
the  will.  If  she  had  exercised  the  power  by 
selling  the  land,  the  title  of  the  purchasers 
would  have  been  derived,  not  from  her,  who 
merely  executed  the  power,  but  from  the  tes- 
tator or  the  donor  of  the  power.  "The  ap- 
po inter  is  merely  an  instrument ;  the  appoin- 
tee is  in  by  the  original  deed.  The  appointee 
takes  in  the  same  manner  as  if  his  name  had 
been  Inserted  in  the  power,  or  as  if  the  pow- 
er and  Instrument  executing  the  power  had 
been  expressed  in  that  giving  the  power.  He 
does  not  take  from  the  donee,  as  his  as- 
signee." 2  Wash.  R,  P.  320;  1  Sugden  on 
Powers  (Ed.  1856)  242;  2  Sug.  Pow.  22;  Doo- 
little  v.  Lewis,  7  Johns.  Ch.  (N.  T.)  45,  11 
Am.  Dec.  389.  "In  the  execution  of  a  pow- 
er, there  is  no  contract  between  the  donee 
of  the  power  and  the  appointee.  The  donee 
is  the  mere  instrument  by  which  the  estate 
is  passed  from  the  donor  to  the  appointee, 
and,  when  the  appointment  is  made,  the  ap- 
pointee at  once  takes  the  estate  from  the 
donor  as  if  it  had  been  conveyed  directly  to 
him."  Norfleet  v.  Hawkins,  93  N.  C.  392. 
It  does  not  follow,  because  she  could  sell 
and  convey  the  land  under  the  power,  that 
she  thereby  became  the  owner  in  fee.  We 
must  ascertain  the  intention  of  the  testator, 
for  that  Is  the  prevailing  consideration  and 
the  supreme  rule  of  interpretation,  keeping 


in  mind,  of  course,  the  rules  of  construction 
as  our  guide,  and  looking  at  the  will  in  its 
entirety.  If  the  testator,  in  this  case,  in- 
tended to  devise  the  fee  to  his  wife,  it  is 
strange  that  he  should  have  expressly  and 
definitely  limited  the  estate  to  one  for  her 
life.  Naturally,  be  would  have  given  it  to 
her  without-  restriction.  The  reasonable 
meaning  of  the  clause  is  that  she  should 
have  and  enjoy  the  property  for  the  term  of 
her  life,  with  a  general  power  of  appoint- 
ment or  disposal  of  the  reversion  by  her 
will,  or,  at  least,  subject  to  her  life  estate, 
if  she  chose  to  exercise  it,  and  the  great 
weight  of  authority  sustains  this  construc- 
tion. The  doctrine  was  clearly  expressed  by 
Chancellor  Kent:  "If  an  estate  be  given  to 
a  person  generally  or  indefinitely,  with  a 
power  of  disposition,  it  carries  a  fee,  unless 
the  testator  gives  to  the  first  taker  an  estate 
for  life  only,  and  annexes  to  it  a  power  of 
disposition  of  the  reversion.  In  that  case 
the  express  limitation  for  life  will  control 
the  operation  of  the  power,  and  prevent  it 
from  enlarging  the  estate  to  a  fee."  4  Kent 
Com.  520,  521;  Jackson  v.  Robins,  16  Johns. 
(N.  Y.)  537.  It  has  been  held  that  a  devise  to 
A.,  with  power  to  dispose  at  pleasure,  is  con- 
sidered as  conveying  property y  not  as  con- 
ferring power;  for  the  words  of  power  will 
not  be  permitted  to  take  away  what,  with- 
out them,  is  expressly  given.  2  Prest  on 
Est.  81,  82;  13  Ves.  453.  But  where  there  is 
an  express  and  inconsistent  estate  for  life 
given,  the  construction  of  the  Instrument  is 
altogether  different;  for  the  express  estate 
for  life  negatives  the  intention  to  give  the 
absolute  property,  and  converts  these  words 
into  words  of  mere  power,  which,  standing 
alone,  would  have  been  construed  to  convey 
an  interest.  This  appears  to  be  very  clearly 
established  by  the  cases  which  further  lay 
it  down,  that  where  an  interest,  and  not  a 
mere  power,  is  conferred,  the  absolute  prop- 
erty is  vested,  without  any  act  on  the  part  of 
the  legatee;  but,  where  a  power  only  is  giv- 
en, the  power  must  be  executed,  or  it  will 
fail.  We  may  therefore  take  the  rule  to 
be  settled  that  where  lands  are  devised  to  one 
generally,  and  to  be  at  his  disposal,  this  is 
a  fee  in  the  devisee;  but  where  they  are  de- 
vised to  one  expressly  for  life,  and  afterwards 
to  be  at  his  disposal,  only  an  estate  for 
life  passes  to  the  devisee,  with  a  bare  power 
to  dispose  of  the  fee.  Anonymous,  3  Leon. 
71 ;  Leefe  v.  Saltingstone,  1  Mod.  189;  Tom- 
linson  v.  Dlghton,  Salk.  239,  1  Peere  Wms. 
149;  Burleigh  v.  Clough,  52  N.  H.  267,  13 
Am.  Rep.  23  (where  many  of  the  cases  are 
collected  and  reviewed  and  there  is  a  learned 
discussion  of  the  question);  Stuart  v.  Walk- 
er, 72  Me.  145,  39  Am.  Rep.  311;  Collins  v. 
Wickwire,  162  Mass.  143,  38  N.  E.  365;  31 
Cyc.  1089;  22  A.  &  E.  Enc.  of  Law,  1097; 
Steiff  v.  Seibert,  128  Iowa,  746,  105  N.  W. 
328,  6  L.  R.  A.  (N.  S.)  1186. 

The  text-writers  thus  state  the  general 
rule;  *'A  devise  of  a  life  interest  in  express 
terms,  coupled  with  a  power  in  the  life  ten- 
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ant  to  dispose  of  the  fee  simple  in  the  prop- 
erty by  his  will,  either  absolutely  and  at  his 
full  discretion  among  a  class  of  objects  to 
be  selected  by  him,  or  among  a  class  of  ob- 
jects pointed  out  by  the  testator,  gives  the 
first  taker  a  life  estate  only,  but  with  a 
power  to  appoint  the  fee  simple  by  his  will." 
2  Underbill  on  Wills,  §  688.  "A  general  pow- 
er of  disposition  includes  a  power  to  dispose 
of  the  property  by  deed  or  will,  and  prac- 
tically clothes  the  donee  with  all  functions  of 
ownership.  In  view  of  this  fact,  it  has  oc- 
casionally been  provided  by  statute,  and  a 
few  courts  have  reached  the  conclusion,  with- 
out the  help  of  the  Legislature,  that  the  dev- 
isee of  a  life  estate,  with  a  general  power 
of  disposition,  takes  a  fee  simple,  and  that 
a  limitation  over  is  void.  But,  by  the  over- 
whelming weight  of  authority,  no  fee  results 
from  the  union  of  the  life  estate  and  the 
power,  but  both  remain  distinct,  and  the  lim- 
itation over  is  good  unless  defeated  by  the 
exercise  of  the  power  by  the  life  tenant." 
Gardner  on  Wills,  p.  476.  This  doctrine  has 
been  adopted  and  applied  by  this  court  in 
several  cases.  It  is  stated  in  Patrick  v. 
Morehead,  85  N.  C.  62,  39  Am.  Rep.  684,  to 
have  been  settled  upon  unquestionable  au- 
thority that,  if  an  estate  be  given  by  will  to 
a  person  generally,  with  a  power  of  disposi- 
tion or  appointment,  it  carries  the  fee;  but 
if  it  be  given  to  one  for  life  only,  and  there 
is  annexed  to  it  such  a  power,  it  does  not  en- 
large his  estate,  but  gives  him  only  an  estate 
for  life.  The  case  of  Long  v.  Waldraven,  113 
N.  C.  337,  18  S.  E.  251,  seems  to  be  directly 
in  point  The  property,  in  that  case,  was 
given  to  the  testator's  wife  during  her  natu- 
ral life,  and  after  her  death  to  be  divided 
among  the  heirs  of  her  brothers  and  sisters, 
except  as  to  one-third  thereof,  which  was 
left  "at  the  disposal  of  his  wife,  to  be  left 
as  she  may  will."  The  court  held  that  she 
acquired  but  an  estate  for  life,  and  "that 
an  express  estate  for  life  to  the  wife,  with 
a  power  to  dispose  of  the  fee,  shall  not  turn 
her  estate  for  life  into  a  fee,"  citing  Sher- 
mer  v.  Shermer,  1  Va.  266,  1  Am.  Dec.  460, 
Bass  v.  Bass,  78  N.  C.  374,  Patrick  v.  More- 
head,  supra,  and  Church  v.  Disbrow,  52  Pa. 
219,  and  stating  that  the  principal  case 
should  be  added  to  the  long  line  of  those 
which  established  the  same  doctrine.  See, 
also,  Harrison  v.  Battle,  21  N.  C.  214;  Alex- 
ander v.  Cunningham,  27  N.  C.  433;  Parks  v. 
Robinson,  138  N.  C.  269,  50  S.  E.  649;  Mor- 
gan v.  Morgan,  60  W.  Va.  327,  55  S.  E.  389,  9 
Ann.  Cas.  943 ;  Mansfield  v.  Shelton,  67  Conn. 
390,  35  Atl.  271,  52  Am.  St  Rep.  288.  Re- 
visal,  {  3138,  manifestly  has  no  application. 
It  appears  in  our  case  that  the  testator  in- 
tended to  pass  an  estate  of  less  dignity  than 
a  fee.  That  section  only  establishes  a  rule 
between  the  heir  and  the  devisee,  in  respect 
to  the  beneficial  interest  of  the  latter.  Alex- 
ander v.  Cunningham,  27  N.  C.  430. 

The  case  of  Herring  v.  Williams,  158  N.  C. 


— ,  73  S.  .E.  218,  decided  at  the  last  term, 
did  not  involve  the  question  now  presented. 
The  question  there  was  whether  there  was  a 
power  of  appointment  or  a  power  of  dis- 
posal, while  here  the  question  is,  the  power 
being  conceded,  whether  it  enlarged  the  life 
estate  into  a  fee.  In  the  Herring  Case,  the 
donee  had  sold  and  conveyed  the  land  by 
deed,  or  attempted  to  do  so,  while  in  this 
case  she  failed  altogether  to  exercise  the 
power. 

The  reversion  in  the  land  belongs  to  the 
heirs  of  Thomas  Chewning,  and  not  to  the 
heirs  of  the  donee  of  the  power,  and  the 
judgment  of  the  court  is  therefore  correct 

Affirmed. 


(168  N.  C.  664) 


STATE  v.  DUNN. 


(Supreme  Court  of  North  Carolina.     April  3, 

1912.) 

Intoxicating  Liquobs  ({  200*)— Unlawful 
Sale— Sufficiency. 

An  indictment  stating  that  accused,  on  a 
specified  date,  with  force  and  arms  in  a  speci- 
fied county  unlawfully  sold  intoxicating  liq- 
uors, gin,  and  beer  to  persons  whose  names 
were  unknown  to  the  grand  jurors,  contrary, 
etc,  sufficiently  charged  an  offense. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  f(  219,  220;  Dec  Dig. 
{  200.*] 

Appeal  from  Superior  Court  Cumberland 
County;  Carter,  Judge. 

John  Dunn  was  convicted  of  selling  intoxi- 
cating liquors  unlawfully,  and  he  appeals. 
Affirmed. 

Omitting  caption  and  indorsements,  the  In- 
dictment is  as  follows: 

"The  jurors  for  the  state  upon  their  oath 
present  that  John  Dunn,  late  of  the  county 
of  Cumberland,  on  the  27th  day  of  October, 
A.  D.  1911,  with  force  and  arms  at  and  in 
the  county  aforesaid  unlawfully  did  sell  in- 
toxicating liquors,  gin,  and  beer  in  said  coun- 
ty to  persons  whose  names  are  unknown  to 
the  jurors,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 
Sinclair,  Solicitor." 

The  defendant  was  convicted  upon  an  in- 
dictment charging  him  with  selling  intoxicat- 
ing liquors  to  persons  unknown,  and  appeal- 
ed from  the  judgment  pronounced  on  the 
verdict 

B.  G.  Davis,  for  appellant  Attorney  Gen- 
eral Bickett  and  T.  H.  Calvert  for  the  State. 

PER  CURIAM.  We  have  examined  all  of 
the  exceptions  of  the  defendant,  and  find  no 
error  which  entitles  the  defendant  to  a  new 
trial. 

Many  of  the  objections  to  evidence  were 
entered  as  a  matter  of  precaution,  and  in  the 
earnest  effort  of  counsel  to  protect  the  rights 
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of  the  defendant,  but  they  present  no  new 
questions  requiring  discussion. 

The  indictment  is  fully  sustained  in  State 
v.  Dowdy,  145  N.  C.  432,  58  S.  E.  1002,  and 
his  honor  followed  State  v.  Mclntyre,  139  N. 
C.  601,  52  S.  E.  63,  as  to  the  effect  of  the 
statute,  applicable  to  Cumberland  county, 
making  the  possession  of  a  certain  quantity 
of  intoxicating  liquors  prima  facie  evidence 
of  guilt 

No  error. 


(158  N.  o.  49$ 

THOMAS  et  ux.  v.  ASHCRAFT. 

(Supreme  Court  of  North  Carolina,    April  3, 

1912.) 

Trial  •  (8  252*)  —  Issues— Submission— Sup- 
port in  Testimony. 

In  an  action  for  assault,  it  was  proper  to 
refuse  to  Bubmit  an  issue  as  to  whether  plain- 
tiff was  frightened  by  defendant's  use  of  pro- 
fane language,  where  the  evidence  showed 
that  through  familiarity  with  profanity  she 
was  not  frightened  thereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  505,  596-612;    Dec  Dig.  §  252.*] 

Appeal  from  Superior  Court,  Union  County. 

Action  by  J.  H.  Thomas  and  wife  against 
F.  W.  Ashcraft  Judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

The  following  issues  were  submitted  by  the 
court: 

"(1)  Did  the  defendant  assault  the  plain- 
tiff Mina  Thomas  as  alleged  in  the  com- 
plaint?" 

"(3)  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover  V 

The  Jury  answered  the  first  Issue,  "No." 
There  was  a  verdict  and  judgment  for  the 
defendant,  and  plaintiffs  appealed. 


Redwine  &  Sikes,  for  appellants.  Wil- 
liams, Lemmond  &  Love  and  Stack  &  Par- 
ker, for  appellee. 

BROWN,  J.  The  plaintiff  requested  the 
court  to  submit  the  following  issue:  "Did  the 
defendant  use  profane  language  towards  the 
plaintiff,  Mima  Thomas,  and  thereby  fright- 
en her,  as  alleged  in  the  complaint?"  Plain- 
tiff further  requested  the  court  to  instruct 
the  jury:  "If  the  jury  should  find  from  the 
evidence  that  the  defendant  used  profane 
language  towards  the  plaintiff,  and  did  this 
in  an  angry  and  mad  manner,  and  this  con- 
duct frightened  the  plaintiff,  then  the  Jury 
should  answer  the  second  issue,  Yes/  "  His 
honor  refused  to  submit  the  said  issue,  and 
to  give  the  said  instruction.  The  plaintiff  ex- 
cepted. There  is  abundant  evidence  upon  the 
part  of  the  feme  plaintiff  to  prove  that  the 
defendant  assaulted  her,  all  of  which  is  flatly 
denied  by  him,  and  the  jury  have  taken  this 
version  of  the  matter. 

It  is  unnecessary  to  discuss  the  propriety 
of  the  second  issue  as  tendered  by  the  plain- 
tiff as  a  matter  of  law,  for  there  is  no  evi- 
dence whatever   in   the   record   tending   to 


prove  that  Mrs.  Thomas  was  either  frightened 
or  injured  by  the  defendant's  "cussing."  On 
the  contrary,  we  judge  from  reading  the  evi- 
dence in  this  case  that  the  feme  plaintiff 
would  be  quite  a  match  for  the  defendant,  or 
any  other  ordinary  man.  She  Bays  that  she 
has  always  been  a  stout  woman,  that  she  has 
never  taken  but  one  dose  of  medicine  in  her 
whole  life,  and  that  she  never  had  a  doctor 
to  attend  her  except  at  the  birth  of  her  chil- 
dren, and  that  she  did  all  of  her  housework, 
cooking,  washing,  ironing,  etc.  That  "cuss" 
words  were  not  at  all  unfamiliar  to  her, 
and  not  calculated  to  frighten  her,  is  mani- 
fested by  her  own  testimony.  She  says:  "I 
have  often  heard  my  brother,  Josh,  and  my 
other  brothers  and  all  of  my  sisters  curse. 
I  have,  also,  heard  my  mother  curse.  It  does 
not  scare  me  to  hear  people  curse.  It  was 
Mr;  Ashcraft's  jumping  at  me  that  scared  me 
so  bad,  and  caused  me  to  give  way."  Now 
the  jury  have  negatived  the  fact  that  Mr. 
Ashcraft  jumped  at  her,  for  that  was  the 
sole  basis  of  an  assault  We  think  under  the 
testimony  his  honor  very  properly  refused 
both  the  issue  and  the  instruction* 
No  error. 

(91  S.  C.  246) 

GORDON  v.  GORDON. 

(Supreme  Court  of  South  Carolina.     April  4, 

1912.) 

1.  Divorce  (1  214*)  —  Temporary  Alimont 
and  Suit  Monet  —  Application— Burden 
of  Pboof. 

If  a  wife  who  applies  for  temporary  ali- 
mony and  suit  money  has  voluntarily  left  her 
husband's  home,  she  has  the  burden  to  show 
prima  facie  that  he  inflicted  upon  her  such 
physical  violence  or  personal  indignity  as 
would  make  her  living  with  him  intolerable, 
and  even  then  she  is  not  entitled  to  an  allow- 
ance, if  she  has  violated  any  of  her  important 
marital  obligations ;  but,  if  the  husband  has 
driven  the  wife  from  home,  the  burden  is  on 
him  to  justify  his  refusal  of  support. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ft  626-631;    Dec.  Dig.  §  214.*] 

2.  Divobcb  (J  286*)— Temporary  Alimony 
and  Suit  Monet  —  Allowance  —  Discre- 
tion. 

Since  an  allowance  of  temporary  alimony 
and  suit  money  is  largely  discretionary  with 
the  trial  judge,  his  conclusion  will  not  be  dis- 
turbed, unless  clearly  against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  769,  770;   Dec.  Dig.  §  286.*] 

3.  Divorce  (§  280*) —Temporary  Alimony 
and  Suit  money— Rioht  to  Appeal  from 
Order. 

An  order  allowing  temporary  alimony  and 
suit  money  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §  764;  Dec.  Dig.  §  280.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;  S.  W.  G.  Shipp, 
Judge. 

"To  be  officially  reported." 

Action  by  Fanny  O.  Gordon  against  Sam- 
uel  B.   Gordon.     From   an   order   allowing 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes. 


8.C.) 


J.  H.  WILKES  6  CO.  V.  ARTHUR 


361 


temporary  alimony  and  counsel  fees,  defend- 
ant appeals.    Affirmed. 

Stoll  &  Stoll,  for  appellant  Lee  &  Fiah- 
burne,  for  respondent 

WOODS,  J.  In  this  action  brought  by 
Fanny  O.  Gordon  against  her  husband,  Sam- 
uel B.  Gordon,  for  permanent  alimony  and 
the  custody  of  their  children,  Judge  Shlpp 
made  an  order  for  the  payment  of  $25  a 
month  as  a  temporary  allowance  to  the  wife 
for  her  support  and  of  $200  as  reasonable 
counsel  fees.  The  defendant  has  appealed 
on  the  ground  that  the  plaintiff  failed  to 
make  a  prima  facie  showing  that  the  sepa- 
ration was  due  to  her  husband's  misconduct, 
and  not  her  own. 

[1]  On  the  part  of  the  wife,  affidavits  were 
introduced  to  the  effect  that  the  husband,  ac- 
tuated by  unfounded  suspicion  and  unrea- 
sonable jealousy,  had  driven  his  wife  from 
his  home.  On  the  part  of  the  husband  there 
was  his  own  affidavit  that  he  had  witnessed 
the  unfaithfulness  of  his  wife  with  one  West, 
and  the  affidavits  of  other  persons  of  like 
tenor.  The  pleadings  and  these  affidavits 
make  sharp  issues  to  be  decided  at  the  trial 
as  to  the  chastity  of  the  wife,  and  as  to  the 
veracity  of  both  husband  and  wife.  Any 
discussion  here  of  these  issues  might  tend 
to  Influence  the  result  of  the  trial,  and  it 
therefore  seems  proper  that  we  should  go 
little  beyond  a  statement  of  our  conclusions. 
The  allowance  of  temporary  alimony  and 
suit  money  is  a  mere  provisional  remedy — 
a  temporary  provision  for  a  wife  living  apart 
from  her  husband,  because  the  circumstanc- 
es prevent  her  from  receiving  support  from 
him  in  the  family  home.  If  the  wife  volun- 
tarily leaves  her  husband's  home,  as  a  con- 
dition of  obtaining  even  temporary  alimony 
and  suit  money,  she  must  assume  the  burden 
of  showing  prima  fade  that  her  husband 
has  inflicted  on  her  such  physical  violence 
or  personal  indignity  as  would  make  her 
living  with  him  as  a  wife  intolerable.  Even 
that  showing  will  not  entitle  her  to  the  pro- 
vision if,  on  the  whole  showing  from  both 
sides,  it  appears  prima  facie  that  she  com- 
mitted adultery  or  violated  or  omitted  to 
discharge  any  of  the  important  hymeneal  ob- 
ligations assumed  by  her.  Hair  v.  Hair,  10 
Rich.  Bq.  178;  Levin  v.  Levin,  68  S.  0.  123, 
46  8.  E.  945.  But  where  it  is  admitted,  or 
conclusively  shown,  as  in  this  case,  that  the 
husband  has  driven  his  wife  from  his  home 
and  thus  actively  deprived  her  of  support 
there,  the  burden  then  falls  on  him  to.  jus- 
tify his  refusal  to  perform  the  duty  of  sup- 
porting his  wife  which  the  law  Imposes  on 
him. 

[2, 3]  The  conclusion  to  be  drawn  from  the 
evidence  presented,  considered  In  the  light 
of  these  rules,  Is  largely  in  the  discretion  of 
the  circuit  judge.  His  order  is  appealable 
(Mes8ervy  v.  Messervy,  79  S.  O.  59,  60  S.  E. 
G92),  but  his  conclusion  will  not  be  disturb- 


ed unless  clearly  opposed  to  the  weight  of 
the  evidence.  As  the  affidavits  do  not  lead 
to  a  clear  conviction  that  the  circuit  judge 
was  In  error,  the  judgment  will  not  be  dis- 
turbed. 

It  Is  the  judgment  of  ty*  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  O.  J.,  and  HYDRICK,  X,  concur. 


(W.  S.  C.  ltt) 

J.  H.  WILKES  &  CO.  et  al.  v.  ARTHUR 

et  al. 

(Supreme  Court  of  South  Carolina.    March  27, 

1912.) 

1.  Appeal  and  Error  (§  204*)  —  Record— 
Conclusiveness. 

In  the  testimony  taken  before  a  master  in 
an  action  by  depositors  of  an  insolvent  bank 
against  stockholders,  it  was  stated  that  it  was 
agreed  that  claims  might  be  proved  by  merely 
filing  a  statement  of  the  claim,  subject  to  verifi- 
cation by  reference  to  the  bank  books.  Held 
that,  without  taking  some  action  to  correct  the 
record,  defendants  could  not  question  the  suffi- 
ciency of  proof  of  this  character  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  1258-1280;  Dec.  Dig.  ft 
204.*] 

2.  Reference  (f  65*)— Objections— Waivee. 

A  question  having  arisen  as  to  the  manner 
of  proving  claims  of  depositors  of  an  insolvent 
bank  in  an  action  against  stockholders,  defend- 
ants' counsel  stated  that  anything  which  the 
master  thought  was  proper  was  acceptable  to 
him.  Held,  that  this  constituted  a  waiver  of 
objections  to  the  manner  of  proving  the  claims, 
and  that  its  force  was  not  destroyed  by  counsel 
adding  that  be  thought  they  should  be  formally 
proved. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  {f  97,  98;    Dec.  Dig.  f  66.*] 

3.  Hanks  and  Banking  (|  47*V— Stockhold- 
ers' Liability—* 'Depositor.  ' 

The  holders  of  certificates  of  deposit  are 
depositors  In  the  bank  within  Const  art  9,  I 
18,  providing  that  stockholders  of  banks  shall 
be  liable  to  depositors  in  a  sum  equal  to  the 
amount  of  their  stock  over  and  above  its  face 
value. 

[Bid.  Note.—- For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  62,  64-68,  841;    Dec. 

For  other  definitions,  see  Words  and  Phrases. 
vol.  8,  p.  2003.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  R.  C.  Watts,  Judge. 

"To  be  officially  reported.11 

Action  by  J.  H.  Wilkes  &  Co.  and  others 
against  B.  F.  Arthur  and  others.  From  a 
judgment  confirming  the  master's  report,  cer- 
tain defendants  appeal.    Affirmed. 

W.  W.  Johnson,  Mitchell  &  Smith,  and 
J.  P.  K.  Bryan,  for  appellants.  J.  K.  Ham- 
blln,  H.  K.  Osborne,  Stanyarne  Wilson,  J. 
6.  Hughes,  J.  F.  Walker,  Jr.,  and  J.  A.  Saw- 
yer, for  respondents. 

GARY,  C.  J.  This  is  an  action  by  J.  H. 
Wilkes  &  Co.,  King  Hardware  Company, 
and  Lady  Schumpert  as  plaintiffs  (of  whom 
Lady  Schumpert  Is  the  only  party  respondent) 
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against  B.  F.  Arthur  and  numerous  other 
parties  named  as  stockholders  of  the  Peo- 
ple's Bank,  an  insolvent  corporation  hereto- 
fore doing  business  at  Union,  S.  0.  The 
action  was  brought  by  the  plaintiffs  in  be- 
half of  themselves  and  all  other  depositors 
of  the  People's  Bank  who  might  join  with 
them  and  contribute  to  the  expenses  of  the 
suit  to  enforce  the  statutory  liability  of  said 
stockholders.  There  was  an  order  of  ref- 
erence to  the  master  to  take  the  testimony, 
and  report  upon  all  issues  involved,  from 
which  order  there  was  an  appeal,  but  the  ap- 
peal was  dismissed.  85  S.  C.  300,  67  S.  E. 
297.  The  master  made  his  report,  which 
was  confirmed  by  the  circuit  court,  except 
in  certain  particulars  therein  mentioned, 
whereupon  several  of  the  parties  defendant, 
represented  by  different  attorneys,  appealed 
to  this  court. 

We  will  consider  first,  the  questions 
raised  by  these  appellants  represented  by 
Mr.  Bryan,  who,  In  his  argument,  states 
that  the  main  question  in  the  case  is  wheth- 
er the  claims  of  any  of  the  depositors  have 
been  legally  proved  under  the  order  of  ref- 
erence. 

[1,2]  The  sixteenth  exception  assigns  er- 
ror on  the  part  of  his  honor  the  circuit 
judge  "in  overruling  and  not  sustaining  ex- 
ception 16  to  the  report  of  the  master  as 
follows:  The  master  erred  in  finding  as  mat- 
ter of  fact  that  at  a  reference  on  the  2ffth 
of  July,  1010,  It  was  agreed  by  counsel  that 
the  claims  of  all  the  depositors  who  were 
present  or  represented  at  the  reference,  or 
had  heretofore  proven  their  claims,  or  filed 
same  with  the  master,  should  be  establish- 
ed by  the  books  of  said  People's  Bank, 
and  the  accounts  of  the  receivers,  provided 
the  accounts  of  the  respective  depositors 
shall  not  exceed  the  receivers1  accounts  and 
the  bank  books.' "  The  following  statement 
appears  in  the  testimony:  "It  Is  agreed  that 
all  further  claims  offered  by  Mr.  Hamblin 
and  his  associates  may  be  proven  by  filing  a 
statement  showing  the  names  of  the  parties, 
and  the  amounts  of  the  respective  claims, 
the  same,  however,  to  be  in  accordance  with 
the  bank  books,  which  are  hereby  offered  in 
evidence  for  purposes  of  verification;  and 
the  said  statement  shall  be  sufficient  proof 
of  such  claims  when  so  filed.  The  same 
agreement  is  to  apply  to  all  claims  hereto- 
fore filed  or  hereafter  to  be  .filed  with  the 
mastoc."  At  &  subsequent  reference  the 
record  shows  that  the*  following  took  place: 
"Court:  There  have  been  some  little  claims, 
filed  with  me  heretofore,  quite  a  little  num- 
ber, and  I  don't  think  the  parties  have  been 
notified  of  the  condition  of  affairs.  Mr. 
Bryan:  My  feelings  about  the  matter  is 
this:  That  whatever  the  master  thinks  is 
proper  and  fair  Is  acceptable  to  my  side; 
but  I  think  they  should  be  formally  proven." 
There  are  no  facts  apparent  upon  the  face 
of  the  record  indicating  that  the  statement 


therein  as  to  the  manner  in  which  the 
claims  should  be  proved  was  not  authorized 
and  was  not  binding  upon  Mr.  Bryan's  cli- 
ents. Therefore  it  was  incumbent  on  him 
to  take  such  proceedings  as  were  necessary 
to  correct  the  record  while  the  reference 
was  pending,  or,  if  he  did  not  have  notice 
of  the  statement  in  the  record  until  the  re- 
port was  filed,  then  to  make  a  motion  to  be 
allowed  to  introduce  testimony  to  show  that 
the  agreement  was  not  binding  on  the  par- 
ties represented  by  him.  He,  however,  waiv- 
ed the  right  to  object  to  the  manner  in 
which  the  claims  were  proved  when  he  stated 
to  the  master  that  whatever  he  thought  was 
proper  and  fair  was  acceptable  to  his  side. 
The  fact  that  Mr.  Bryan  stated  that  he 
thought  the  claims  should  be  formally  prov- 
ed did  not  destroy  the  effect  of  his  previous 
consent,  that  whatever  the  master  thought 
was  proper  and  fair  would  be  acceptable  to 
the  parties  represented  by  him. 

[3]  The  next  question  that  will  be  con- 
sidered is  whether  his  honor  the  circuit 
judge  erred  in  ruling  that  the  holders  of 
time  certificates  were  depositors  of  said 
bank  within  the  meaning  of  the  Constitu- 
tion and  statutes,  making  stockholders  lia- 
ble to  depositors  of  banks.  Section  18,  art. 
9,  of  the  Constitution,  is  as  follows:  "The 
stockholders  of  all  insolvent  corporations 
shall  be  individually  liable  to  the  creditors 
thereof,  only  to  the  extent  of  the  amount 
remaining  due  to  the  corporation,  upon  the 
stock  owned  by  them:  Provided,  that  stock- 
holders in  banks  or  banking  institutions, 
shall  be  liable  to  depositors  therein,  in  a  sum 
equal  in  amount  to  their  stock,  over  and 
above  the  face  value  of  the  same."  The 
framers  of  the  Constitution  did  not  contem- 
plate fine-spun  distinctions  between  those 
depositing  money  in  the  bank,  subject  to 
draft,  and  those  receiving  time  certificates 
for  their  deposits;  nor  the  characteristics  of 
a  certificate  of  deposit  and  those  of  a  prom- 
issory note.  It  make  no  difference  how 
much  similarity  there  may  be  between  a 
time  certificate  of  deposit  and  a  promissory 
note,  it  does  not  prevent  the  person  receiv- 
ing the  certificate  of  deposit  from  still  oc- 
cupying the  relation  of  a  depositor.  No  au- 
thority has  been  cited,  and  we  do  not  be- 
lieve any  can  be  found,  sustaining  the  prop- 
osition that  a  party  depositing  money  in  a 
bank  in  the  usual  course  of  business,  and 
accepting  a  time  certificate,  is  not  to  be  re- 
garded as  a  depositor. 

The  other  exceptions  of  these  appellants 
Involve  questions  of  fact,  and  are  overruled, 
as  it  has  not  been  made  to  appear  that  they 
were  erroneous. 

In  all  other  respects  the  judgment  of  the 
Circuit  Court  is  affirmed,  for  the  reasons 
therein  stated. 

WOODS,  HYDRICK,  and  ERASER,  JJ.. 
concur.    WATTS,  J.,  disqualified. 


S.O) 


BUNCH  T.  CHARLESTON  A  W.  C.  RY.  CO. 


363 


(91  S.  C.  1«1) 

STATE  y.  ROBINSON. 

(Supreme  Court  of  South  Carolina.    March  27, 

1912.) 

Trial  ({  29*)— Remarks  of  Coubt. 

The  remark  by  the  court  that  a  witness 
looked  to  be  fair-minded,  when  called  for  by  a 
request  of  defendant's  counsel  that  he  be  per- 
mitted to  contradict  his  own  witness,  was  not 
violative  of  the  constitutional  provision  that 
judges  shall  not  charge  juries  as  to  matters  of 
tact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ft  80-64,  608;   Dec  Dig.  §  29.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County;  T.  S.  Sease, 
Judge. 

"To  be  officially  reported." 

John  Robinson  was  convicted  of  assault 
and  battery  with  intent  to  kill,  and  he  ap- 
peals.    Affirmed. 

A  H.  Dagnall,  for  appellant  P.  A.  Bon- 
bam,  Sol.,  for  the  State. 

4 
HTDRICK,  J.     Defendant  was  convicted 

of  assault  and  battery  with  intent  to  kill, 

and  from  sentence  of  five  years  at  hard  labor 

he  appeals. 

Defendant's  attorney  put  up  a  witness, 
whose  testimony  took  him  by  surprise.  There- 
upon the  following  colloquy  between  defend- 
ant's attorney  and  the  court  took  place: 
"May  it  please  the  court,  I  know  that  or- 
dinarily the  rules  of  evidence  will  not  per- 
mit one  to  contradict  his  own  witness,  but 
the  evidence  of  this  witness  is  a  complete 
surprise  to  me."  The  Court:  "I  don't  see 
anything  at  all  to  Indicate  that  his  mind  is 
prejudiced  one  way  or  the  other.*'  Mr.  Dag- 
nall: "This  witness  told  me,  before  I  had 
him  summoned,  that  defendant  asked  his 
wife  to  get  some  hot  supper  for  him,  that  the 
defendant  had  not  abused  her  in  any  way, 
that  defendant  did  not  have  a  shotgun  in 
the  road  when  he  met  the  Bells,  that  de- 
fendant was  not  to  blame  in  any  way  for  the 
difficulty,  and  that  defendant  acted  in  self- 
defense  all  through  the  difficulty,  and  was 
not  the  aggressor  in  any  manner,  and  that 
he  did  not  hear  the  old  man  (meaning  Bell) 
say  a  word  when  he  left  the  house."  The 
Court:  "The  witness  looks  like  a  very  fair- 
minded  witness,  is  all  I  can  say."  Mr.  Dag- 
nall: "I  would  like  to  except  to  your  honor's 
ruling,  on  the  ground  that  the  court  has  in- 
vaded the  province  of  the  jury  in  passing 
upon  the  facts  of  the  case,  as  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses 
is  for  the  Jury,  arid  not  for  the  court."  The 
Court:  "I  am  ruling  this,  that  the  witness 
has  not  shown  any  bias  one  way  or  the  other, 
and  seems  to  be  fair,  and  I  rule  that  counsel 
cannot  contradict  him."  Mr.  Dagnall  excepts 
to  the  ruling,  on  the  ground  that  the  credi- 
bility of.  the  witness  is  for  the  jury,  and  not 
for  the  court. 

The  sole  point  made  by  the  exception  is 


that,  in  his  remarks  made  in  the  presence 
of  the  jury,  in  the  colloquy  between  counsel 
and  the  court  above  quoted,  the  presiding 
judge  committed  error,  in  that  he  violated 
that  provision  of  the  Constitution  which  says 
that  "judges  shall  not  charge  juries  in  re- 
spect to  matters  of  fact"  In  Black  v.  Rail- 
way, 87  S.  C.  244,  69  S.  E.  230,  31  I*  R.  A. 
(N.  S.)  1184,  this  court  said,  in  disposing  of 
a  similar  ground  of  appeal:  "While  the  re- 
marks were  made  in  the  presence  of  the  jury, 
they  were  not  made  to  the  jury,  but  to 
counsel  in  passing  upon  his  request  This 
court  has  recently,  in  a  number  of  cases, 
been  called  upon  to  consider  such  remarks 
made  by  judges  during  the  progress  of  trials, 
and  the  general  rule  announced  is  that  «uch 
remarks,  made  in  passing  upon  the  Admissi- 
bility of  evidence,  or  motions  for  nonsuit  or 
direction  of  a  verdict,  do  not  fall  within  the 
inhibition  of  the  Constitution  against  judg- 
es charging  juries  with  respfcct  to  matters 
of  fact,  and  become  reversible  error,  un- 
less they  are  made  in  such  manner  or  under 
such  circumstances  as  to  so  impress  upon  the 
jury  the  opinion  of  the  judge;  as  to  some  vital 
fact  in  issue  that  he  thereby  becomes  a  par- 
ticipant in  the  decision  of  such  fact  to  the 
prejudice  of  appellant  State  v.  Driggers,  84 
S.  C.  530,  66  S.  B.  1042  f  137  Am.  St.  Rep. 
855,  19  Ann.  Cas.  1166];  Latimer  v.  Electric 
Co.,  81  S.  C.  379,  62  £.  IB.  .438,  and  cases 
cited."  The  remarks  of  the  judge  were  call- 
ed forth  by  counsel,  who  asked  to  be  allowed 
to  contradict  his  own  witness,  which  is  not 
permissible.  State  v.  McKay,  89  S.  C.  234, 
71  S.  El  858.  There.  Is  nothing  in  the  re- 
marks of  the  judge-wttffh  made  him  a  partici- 
pant in  the  decision  of  any  issue  of  fact  in 
the  case. 
Judgment  affirmed.  _ 

GARY,  C  J.,  and  WOODS,  J.,  concur. 


01  8.  C.  139) 

BUNCH  et  el  ▼.  CHARLESTON  ft  W.  C.  RY. 

CO. 

(Supreme   Court   of  .South   Carolina.     March 

26,  1912.) 

1.  Witnesses   ({  269*)   —  Examination  — 
Cross-examination— Scope. 

The  cross-examination  of  a  witness  is  not 
confined  to  the  subject  covered  by  his  examina- 
tion in  chief. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  if  949-454;   Dec  Dig.  §  £69.*] 

2.  Appeal  and  Ebbob  (I  971*)  —  Review  — 
Discretion  of  Trial  Court. 

While  the  scope  of  the  cross-examination 
of  a  witness  rests  largely  in  the  discretion  of 
the  trial  court,  yet,  when  the  question  as  to  the 
propriety  of  the  cross-examination  depends  on 
whether  the  evidence  is  relevant  as  a  reply, 
the  question  is  one  of  law  and  may  be  reviewed 
on  appeal. 

[Ed.  Note.— ^or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tf  8852-3857;  Dec.  Dig.  f 
97L*] 
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3.  Witnesses   (I  269*)— Pebsonal  Injuries 
—Evidence— relevancy. 

In  an  action  against  a  railroad  company 
for  personal  injuries  where  plaintiff  alleged 
that  the  injury  was  physical  and  defendant 
contended  that  the  trouble  was  mental,  de- 
fendant's proof  regarding  hysteria  and  mental 
trouble  was  relevant  and  was  improperly  ex- 
cluded though  sought  to  be  elicited  on  cross- 
examination* 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  949-954;   Dec.  Dig.  f  269.*] 

4.  Carriers  ({  820*)  —  Carriage  of  Passen- 
gers—Action— Question  fob  Jury. 

In  an  action  by  a  passenger  against  a  car- 
rier for  injuries  caused  by  the  falling  of  a 
window,  evidence  that  almost  immediately  aft- 
er leaving  a  terminal  the  latch  was  discovered 
to  be  in  a  broken  condition  justifies  the  sub- 
mission to  the  jury  of  the  question  of  the  car- 
rier's negligence  in  inspection. 

[Ed.  JJote.— For  other  cases,  see  Carriers, 
Cent.  Dik.  Sf  1118,  1128.  1149.  1153,  1160 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1325;   Dec.  Dig.  §  320.*] 

5.  Carriers  (§  316*)— Carriage  of  Passen- 
gers—Injuries— Presumptions. 

Where  a  passenger  is  injured  through  any 
instrumentality  or  agency  of  the  railroad  com- 
pany, a  presumption  of  the  carrier's  negligence 
is  raised. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1261,  1262, 1283-1294;  Dec  Dig. 
§  316.*] 

6.  Trial  (§  191*)— Instructions  — Instruc- 
tions on  Facts. 

In  an  action  by  a  passenger  against  a  car- 
rier for  personal  injuries  where  the  court  had 
repeatedly  charged  that  if  plaintiff  was  guilty 
of  carelessness  or  negligence  Bhe  would  not  be 
entitled  to  recover,  an  instruction  charging,  in 
estimating  damages,  that  physical  injury  and 
mental  anguish  should  be  taken  into  account, 
and  that  the  plaintiff  is  not  only  entitled  to  re- 
cover for  past  suffering,  injury  and  pain,  but 
also,  if  she  is  permanently  disabled,  any  pain 
which  she  may  undergo  in  the'  future,  was  not 
on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §|  420-431,  435;    Dec  Dig,  {  191.*],. 

7.  Carriers  (§  280*)  —  Carriage  of  Per- 
sons—Duty of  Carrier. 

A  railroad  company  is  bound  to  exercise 
the  very  highest*  degree  of  care  to  transport 
its  passengers  in  safety. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent,  Dig.  {§  1085-1092,  1098-1106,  1109, 
1117;   Dec  Dig.  §  280.*] 

8.  Trial  (f  131*)— Argument  of  Counsel- 
Objections— Waiver. 

Improper  argument  of  counsel  not  object- 
ed to  at  the  time  cannot  be  complained  of  later, 
the  failure  to  object  being  a  waiver. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  312-314;  Dec  Dig.  §  131.*] 

Gary,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  R.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  Mrs.  M.  T.  Bunch  and  her  hus- 
band against  the  Charleston  &  Western  Car- 
olina Railway  Company.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

Nicholls  &  Nicholls,  Bomar  &  Osborne,  and 
F.  Barron  Grler,  for  appellant  John  Gary 
Evans  and  C.  C.  Wycne,  for  respondents. 


FRASER,  J.  This  is  an  action  for  damages 
for  personal  injuries.  The  plaintiff  Mrs. 
Bunch  purchased  a  ticket  and  paid  for  the 
Same  from  Augusta,  Ga.,  to  Clarks  Hill,  S.  Q.  * 
Plaintiff  entered  the  car  as  a  passenger  and 
took  her  seat  She  wanted  the  window' 
raised,  and  says  that  the  porter,  raised  it  for 
her.  Very  soon  after  the  train  started,  the 
sash  came  down  and  caught  her  arm.  The 
plaintiff  claims  that  her  arm  is  seriously  in- 
jured, and  that  she  has  lost  the  use  of  the 
arm,  and  claims  $5,000  damages. 

The  defendant  denies  all  the  allegations  of 
the  complaint  except  the  incorporation  of  the 
defendant;  that  its  lines  extended  from  Au- 
gusta,  Ga.,  to  Clarks  Hill,  S.  C;  that  the 
plaintiff  bought  and  paid  for  her  ticket  and 
was  a  passenger  on  said  train.  The  defend- 
ant pleads  contributory  negligence  and  asked 
that  the  complaint  be  dismissed  with  costs. 
The  judgment  and  verdict  was  for  $2,000. 

The  errors  alleged  cover  (1)  denial  of  the 
right  to  cross-examination;  (2)  charge  of  the 
judge;  (3)  remarks  of  counsel.  Appellant 
has  consolidated  his  exceptions,  and  we  will 
adopt  his  consolidation. 

[1]  1.  Cross-examination.  We  cannot  adopt 
one  view  of  appellant,  that  the  judge  ruled 
that  the  cross-examination  Is  confined  to  the 
subject  covered  by  the  examination  in  chief. 
The  rule  is  too  well  settled  to  the  contrary 
for  this  court 'to  so  construe  his  honor's  rul- 
ing, unless  the  ruling  admitted  of  no  other 
construction. 

[2]  The  plaintiff  was '  introducing  evidence 
in  reply  to  the  evidence  of  the  defendant,  so 
that  the  question  was:  "Is  the  testimony  in 
reply  to  the  evidence  of  the  defendant?" 
While  it  is  true  that  the  scope  of  the  cross- 
examination  is  largely  in  the  discretion  of 
the  trial  judge,  still,  when  the  question  is  as 
to  the  relevancy  of  the  evidence,  or  whether 
it  is  in  reply  or  no,  it  becomes  a  matter  of 
law  upon  which  this  court  ought  to  pass. 

[3]  The  plaintiff  had  alleged  that  the 
trouble  was  physical.  The  defendant  an* 
swered  in  evidence  the 'trouble  is  mental. 
The  defendant  then  undertook  to  prove  some- 
thing about  hysteria  which  might  involve 
mental  trouble  and  was  directly  in  the  line 
of  the  reply.  In  this  view  this  exception  is 
sustained. 

[4]  2.  The  appellant's  second  grouping  is 
as  follows: 

(a)  "In  charging  the  jury  that  they  could 
consider  certain  allegations  of  the  complaint, 
although  not  supported  by  testimony." 

It  would  be  well-nigh  impossible  to  prove 
by  direct  evidence  that,  there  had  been  no  in- 
spection, as  a  matter  of  fact  The  law  does 
not  require  direct  proof  of  those  things  which 
can  rarely  be  proved.  There  was  testimony 
that,  almost  immediately  after  leaving  the 
terminal  in  Augusta,  the  latch  was. discov- 
ered to  be  in  a  broken  condition.  Was  the 
latch  defective?    Was  it  defective  in  Augus- 
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ta?  Would  an  Inspection  have  disclosed  the 
defect?  These  were  questions  for  the  Jury. 
If  the  jury  concluded  that  the  defect  existed 
and  an  inspection  would  have  lead  to  the 
discovery  of  the  defect,  then  the  Jury  might 
conclude  that  no  inspection  was  made.  His 
honor  could  not  take  this  question  from  the 
Jury.  There  was  no  error  in  this,  and  this 
specification  is  overruled. 

[5]  (b)  "That  injury  to  a  passenger,  through 
any  instrumentality  or  agency  of  the  com- 
pany, in  law  presumes  that  the  company  is 
careless  and  negligent" 

In  Steele  v.  Railway,  55  S.  C.  392,  33  S.  E. 
510,  74  Am.  St.  Rep.  756,  this  court  says: 
"By  all  the  authorities  proof  of  injury  under 
such  circumstances  would  raise  a  presump- 
tion of  negligence  (that  Is,  where  a  passenger 
was  injured  through  any  instrumentality  of 
the  railroad  company)  casting  upon  the  carri- 
er the  burden  of  explaining  that  the  accident 
happened  from  a  cause  for  which  it  is  not 
responsible,  or  that  it  was  not  due  to  its  neg- 
ligence." There  is  no  error  here,  and  this 
specification  is  overruled. 

[6]  (c)  "Charging  on  the  facts,  in  violation 
of  the  Constitution." 

In  considering  this  specification,  reference 
is  made  to  defendant  appellant's  third  excep- 
tion which  was  to  the  charge,  as  follows: 
"In  estimating  damages,  you  take  into  con- 
sideration any  physical  injury  and  mental 
anguish  and  things  of  that  sort,  and,  Inas- 
much as  the  suit  is  brought  to  recover  actual 
damages,  she  is  not  only  entitled  to  recover 
for  past  suffering,  injury,  and  pain,  but  also, 
if  she  is  permanently  disabled,  any  suffering 
which  she  may  have  in  the  future."  This 
was  merely  a  statement  as  to  what  actual 
damages  Included  and  was  not  a  charge  on 
the  fact,  particularly  when  the  oft-repeated 
statement  was  made:  "Now  if  she  was  guil- 
ty of  carelessness  and  negligence  herself, 
and  that  carelessness  and  negligence  on  her 
part  in  any  manner  contributed  toward  the 
direct  and  proximate  cause  of  her  injury, 
then  she  would  not  be  entitled  to  recover  any 
damages  at  all."  There  is  no  violation  of  the 
constitutional  prohibition  here. 

[7]  (d)  "Instructing  the  Jury  that  the  law 
imposed  on  the  railroad  company  the  very 
highest  degree  of  care  to  see  that  its  passen- 
gers were  transported  in  safety." 

In  the  case  of  Steele  v.  Southern  Railway 
Company,  supra,  this  court  says:  "What- 
ever the  mode  of  conveyance,  whether  by 
passenger,  mixed,  or  freight  train,  a  carrier 
is  liable  for  any  negligence  resulting  in  inju- 
ry to  the  passenger,  and  in  that  sense  the 
law  requires  the  highest  degree  of  care  in  all 
cases,  but  in  applying  this  rule  the  jury 
should  take  notice  of  the  particular  mode  of 
conveyance."  This  was  a  passenger  train, 
and  the  statement  was  not  too  strong. 

[8]  3.  This  assignment  of  error  refers  to  the 
remarks  of  counsel  in  addressing  the  jury. 
The  record  does  not  show  that  the  attention 


of  the  court  was  called  to  the  objectionable 
remarks  at  the  time.  Where  counsel  wishes 
to  object  to  remarks  which  he  deems  improp- 
er, he  must  object  at  the  time;-  Failure  to 
object  at  the  time  is  a  waiver.  Crumpton  v. 
U.  S.,  138  U.  S.  361, 11  Sup.  Ct  355,  34  L.  Ed. 
058.  "It  is  the  duty  of  defendant's  counsel 
at  once  to  call  attention  of  the  court  to  the 
objectionable  remarks,  and  request  its  in- 
terposition and,  in  case  of  refusal,  to  note  an 
exception."  This  seems  to  be  the  general 
rule.  The  record  does  not  show  that  any 
objection  was  made  during  the  argument, 
and  it  is  too  late  to  do  so  afterwards.  This 
specification  of  error  is  overruled. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed  for 
the  reason  herein  stated  and  the  cause  re- 
manded to  the  circuit  court  for  a  new  trial. 

WOODS,  ff.,  concurs.  HYDRICK,  J.,  con- 
curs in  the  result    WATTS,  J.,  disqualified. 

GARY,  C.  J.  I  dissent  from  the  opinion  of 
Mr.  Justice  FRASER  in  so  far  as  it  sustains 
the  first  exception.  As  we  construe  his  rul- 
ing in  sustaining  this  exception,  it  is  based 
upon  the  proposition  that  the  right  of  the  de- 
fendant to  cross-examine  the  witness  in  reply 
was  not  dependent  upon  the  discretion  of  his 
honor,  the  presiding  judge.  The  presiding 
Judge  did  not  deny  the  defendant  the  right 
to  cross-examine  generally,  but  only  ruled 
that  the  testimony,  which  the  defendant's  at- 
torney proposed  to  elicit  from  the  witness, 
was  not  in  reply.  If  the  presiding  Judge  had 
refused  the  defendant  the  right  to  cross-ex- 
amine the  witness  generally,  this  would  have 
been  error ;  but  the  limit  to  which  the  cross- 
examination  may  be  conducted  is  to  be  de- 
termined by  the  presiding  Judge,  in  the  exer- 
cise of  a  sound  discretion.  The  rule  is  thus 
stated  in  8  Enc.  of  PI.  &  Pr.  109-ll<h  "The 
opportunity  of  examining  the  opposing  par- 
ty's witness  is  a  matter  of  right,  but  the  lati- 
tude allowed  in  cross-examination  is  very 
largely  within  the  discretion  of  the  trial 
court,  and  an  appellate  court  will  not  Inter- 
fere unless  that  discretion  is  oppressively 
abused." 

In  8.  Enc.  of  PI.  &  Pr.  131,  under  the  head 
of  "Rebuttal  and  Surrebuttal,"  it  is  said:. 
"The  ordinary  course  of  proceeding  requires 
that  the  party  who  holds  the  aftlrmative  of 
the  issue  shall  introduce  all  the  evidence  in 
support  of  his  case  before  he  rests.  The 
other  party  should  then  introduce  the  evi- 
dence upon  which  he  relies,  after  which  the 
party  who  opened  may  introduce  evidence  in 
rebuttal  of  the  case  made  by  the  opposing 
party." 

In  the  same  volume  on  pages  133  and  134, 
under  the  head  of  "Evidence  in  ■Surrebuttal/' 
it  is  also  said:  "The  case  at  first  made  out 
by  the  plaintiff  should  apprise  the  defendant 
of  the  ground  upon  which  the  cause  of  action 
Is  finally  to  rest.  Accordingly,  If  the  plain- 
tiff in  reply  puts  Dew  matter  in  evidence  or. 
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makes  a  new  case  different  from  that  at  first 
made  out,  it  becomes  the  right  of  the  defend- 
ant to  call  witnesses  in  snrrebuttal.  And 
it  is  within  the  discretion  of  the  court  to  per- 
mit the  introduction  of  evidence  in  snrre- 
buttal, where  the  plaintiff  in  reply  has  not 
transgressed  the  proper  bounds  of  evidence  in 
rebuttal,  though  in  that  case  the  privilege 
cannot  be  claimed  as  a  matter  of  right." 

The  record  discloses  the  fact  that  the 
plaintiff  in  reply  did  not  transgress  the  prop- 
er bounds  of  "evidence  in  rebuttal"  nor  was 
such  an  objection  Interposed  by  the  appel- 
lant's attorney.  Therefore,  even  under  the 
principle  just  stated,  the  right  of  the  defend- 
ant in  the  present  case  to  introduce  evidence 
in  surrebuttal  depended  upon  the  discretion 
of  the  presiding  judge.  The  court,  however, 
decided  in  the  case  of  State  v.  Summer,  55  S. 
C.  32,  32  S.  E.  .771,  74  Am.  St  Rep.  707,  that, 
even  when  the  plaintiff  in  reply  puts  new 
matter  in  evidence,  the  right  of  the  defend- 
ant to  introduce  evidence  in  surrebuttal  was 
addressed  to  the  discretion  of  the  presiding 
judge. 

In  the  case  just  mentioned,  Mr.  Justice 
(afterwards  Chief  Justice)  Pope  wrote  the 
opinion  of  the  court  in  which  he  announced 
the  proposition  that  the  defendant  had  the 
right  to  introduce  evidence  in  surrebuttal 
when  the  plaintiff  in  the  reply  puts  new  mat- 
ter in  evidence,  and  relied  upon  the  doctrine 
announced  In  8  Enc.  of  Pi.  &  Pr.  133,  134, 
which  we  have  just  quoted.  Mr.  Chief  Jus- 
tice Mclver  took  issue  with  him  on  this  prop- 
osition, and  quoted  the  following  language 
from  State  v.  Clyburn,  16  S.  a  375:  "The 
conduct  of  a  case  in  the  circuit  court,  so  far 
as  it  relates  to.  the  time  when  testimony  may 
be  introduced,  must  be  left  to  the  discretion 
of  the  circuit  judge  to  be  governed  by  the 
particular  circumstances  of  each  case."  The 
two  other  members  of  the  court  concurred  in 
the  opinion  of  Mr.  Chief  Justice  Mclver. 

It  was  not  necessary  for  the  presiding 
judge,  in  sustaining  the  objection  Interposed 
by  the  plaintiffs  attorney,  to  state  that  he 
was  exercising  his  discretionary  powers. 

In  the  case  of  State  v.  Summer,  55  S.  C.  32, 
32  S.  E.  771,  74  Am.  fit  Rep.  707,  Mr.  Jus- 
tice Pope  was  of  the  opinion  that  the  circuit 
judge  erred,  "especially  as  his  exclusion  of 
the  testimony  was  not  based  upon  the  exer- 
cise by  him  of  discretion,  .but,  on  the  con- 
trary, the  exclusion  seemed  to  be  made  by 
the  circuit  judge  upon  the  absence  of  power 
in  him  to  admit  it;"  but  this  view  did  not 
prevail  with  the  majority  of  the  court 

Having  reached  the  conclusion  that  the 
right  of  the  defendant  to  cross-examine  the 
witness  rested  upon  the  discretionary  powers 
of  the  presiding  judge,  it  is  only  necessary  to 
refer  to  the  record  to  show  that  his  discre- 
tion was  not  erroneously  exercised. 

For  these  reasons,  I  think  the  judgment 
should  be  affirmed. 


(91  s.  c.  «> 

CITY  NAT.  BANK  v.  COOPER  A  GRIFFIN, 

Inc. 

(Supreme   Court   of   South   Carolina.     March 

25,  1912.) 

1.  Appeal  and  Ebbob  (f  283*)— Exceptions 
— Instructions. 

An  instruction  not  excepted  to  is  the  law 
of  the  case,  whether  correct  or  not. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  151&-1532;  Dec.  Dig.  I 
263.*] 

2.  Banks  and  Banking  (f  171*)  —  Collec- 
tions— Selection  of  Cobbespon dent— Lia- 
bility fob  Negligence. 

A  bank  receiving  a  draft  for  collection  is 
liable  for  the  negligence  of  its  correspondent 
or  his  agents  in  collecting,  irrespective  of 
whether  it  used  reasonable  care  in  selecting  the 
correspondent,  in  absence  of  any  agreement 
varying  such  liability,  and  the  rule  is  especially 
applicable  where  the  bank  credited  the  deposi- 
tor with  a  check  forwarded  in  payment  of  the 
draft  to  be  collected  by  the  correspondent 
bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  597-618;  Dec.  Dig.  * 
171.*] 

3.  Banks  and  Banking  (f  171*)  —  Collec- 
tions. 

A  depositor,  who  unites  with  a  bank  in 
selecting  an  af  ent  in  collecting  his  commercial 
paper,  as  by  giving  the  name  of  a  certain  bank 
in  response  to  an  inquiry  as  to  how  his  draft 
shall  be  collected,  and  is  given  credit  for  the 
amount  of  the  draft,  cannot  escape  liability  to 
the  bank  for  the  negligence  of  the  bank  select- 
ed in  making  the  collection  by  claiming  that 
the  collecting  bank  was  not  his  agent. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §|  597-618;  Dec.  Dig.  § 
171.*] 

4.  Banks  and  Banking  (f  175*)— Actions— 
Juby  Question. 

In  an  action  by  plaintiff  bank,  which  un- 
dertook to  collect  a  draft  for  defendant 
through  another  bank,  and  which  credited  de- 
fendant with  the  amount  of  the  check  received 
from  the  correspondent  bank,  which  afterwards 
became  bankrupt  without  paying  the  check,  to 
recover  the  amount  thereof,  evidence  held  to 
make  it  a  jury  question  whether  defendant  did 
not  ratify  plaintiff's  acceptance  of  the  check 
of  the  collecting  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ff  634-652;  Dec  Dig.  § 
175.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  John  8.  Wilson,  Judge. 

"To  be  officially  reported." 

Action  by  the  City  National  Bank  against 
Cooper  &  Griffin,  Incorporated.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Cothran,  Dean  &  Cothran,  for  appellant* 
Haynsworth  &  Haynsworth,  for  respondent. 

WOODS,  J.  The  defendants  appeal  from 
a  judgment  in  favor  of  the  plaintiffs  founded 
on  a  verdict  for  $2,866.10.  On  July  3,  1907. 
the  defendants,  Cooper  &  Griffin,  deposited 
with  the  plaintiff,  City  National  Bank  of 
Greenville,  their  draft  on  Steele,  Miller  & 
Company,  of  Oorinth,  Miss.,  for  $2,476.23. 
The  plaintiff  bank  Immediately  forwarded 
the  draft  with  the  usual  collection  indorse- 
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ment  to  the  Tishomingo  Savings  Institution 
for  collection,  and  on  July  11,  1907,  Steele, 
Miller  &  Co.  paid  the  draft  to  that  bank.  On 
July  20,  1907,  the  Tishomingo  Bank  sent  the 
City  National  Bank  Its  check  for  $2,476.23  on 
the  National  Bank  of  Commerce  of  St.  Louis. 
Upon  receiving  the  check,  the  City  National 
Bank,  on  July  22,  1907,  entered  the  amount 
of  the  check  to  the  credit  of  Cooper  &  Griffin, 
and  forwarded  it  for  collection  to  its  corre- 
spondent, the  National  State  Bank  of  Rich- 
mond, Va.;  and  that  bank,  in  turn,  sent  it  to 
the  Mechanics'  National  Bank  of  St.  Louis  for 
collection.  Upon  presentation  of  the  check 
to  the  National  Bank  of  Commerce,  the 
drawee  bank,  on  July  25,  1907,  payment  was 
refused  for  lack  of  funds.  Notice  of  protest 
having  been  sent  to  the  City  National  Bank, 
it  extended  the  notice  to  Cooper  &  Griffin. 
When  this  notice  was  received,  Mr.  Steele, 
of  Steele,  Miller  &  Co.,  happened  to  be 
In  Greenville,  and  at  the  request  of  Cooper 
A  Griffin,  and  with  the  assent  of  the  City 
National  Bank,  he  made  inquiry  over  the 
telephone  of  the  Tishomingo  Bank  as  to  the 
dishonor  of  the  check,  and  was  assured  that 
there  was  some  mistake,  and  upon  a  second 
presentation  it  would  be  paid  by  the  National 
Bank  of  Commerce.  Cooper  &  Griffin  made 
known  this  statement  to  the  City  National 
Bank,  and  it  telegraphed  to  its  Richmond  cor- 
respondent to  return  the  check  to  St.  Louis 
for  a  second  presentation.  It  appears,  how- 
ever, that  the  check  was  lost,  and  so  was  nev- 
er again  presented.  The  president  of  the 
Tishomingo  Bank  having  failed  in  his  prom- 
ise to  send  a  duplicate  check,  the  City  Na- 
tional Bank  on  October  11,  1907,  made  a 
draft  on  that  bank  for  the  amount  Payment 
of  this  draft  was  refused.  About  November 
1,  1907,  by  agreement  between  the  City  Na- 
tional Bank  and  Cooper  &  Griffin,  Mr.  S.  A. 
Cothran,  an  employe*  of  Cooper  k  Griffin,  was 
sent  to  Corinth  with  instructions  to  try  to 
get  the  Tishomingo  Bank  to  pay  its  draft.  He 
received  from  the  Tishomingo  Bank  about  $38 
in  cash  and  a  duplicate  of  the  check  which 
had  been  sent  by  it  to  the  City  National 
Bank  on  July  20,  1907.  Payment  of  this 
check  was  refused,  and  the  paper  was  re- 
turned to  the  City  National  Bank.  In  Decem- 
ber, 1907,  the  Tishomingo  Bank  suspended 
payment  and  went  into  bankruptcy.  The 
Oity  National  Bank  having  made  an  unsuc- 
cessful effort  to  collect  from  the  assets  of 
the  bankrupt  $2,476.28  and  interest,  less  the 
payment  of  $38,  brought  this  action  to  recov- 
er the  amount  from  Oooper  &  Griffin. 

The  foregoing  Is  a  statement  of  the  materi- 
al undisputed  facts.  At  other  points  in  the 
evidence  there  were  distinct  issues  of  fact. 
Johnson,  the  cashier  of  the  plaintiff  bank, 
testified  that  the  draft  of  Cooper  &  Griffin  on 
Steele,  Miller  &  Co.  was  sent  to  the  Tisho- 
mingo Bank  for  collection  at  the  express  re- 
quest of  Lively,  the  agent  of  the  defendants 
by  whom  it  was  deposited.    Lively  testified 


on  this  point  as  to  the  interview  with  John- 
son: "When  I  took  it  in,  he  asked  me  how 
he  should  send  it,  and  I  told  him  that  it 
didn't  make  any  difference;  it  was  drawn 
with  exchange.  And  he  asked  me  If  I  knew 
the  name  of  a  bank  that  he  could  direct  it 
to,  and  I  gave  him  the  name  of  this  bank  at 
Corinth,  and  mentioned  to  him  that  Steele, 
Miller  &  Co.  did  business  with  them,  and  told 
him  that  I  remembered  the  name  of  this 
bank." 

The  evidence  on  the  part  of  the  defend- 
ants was  that  they  participated  in  sending 
Mr.  Cothran  to  Corinth,  and  in  other  efforts 
looking  to  collection  from  the  Tishomingo 
Bank,  merely  aiding  gratuitously  the  City  Na- 
tional Bank,  that  Mr.  Cothran  was  not  their 
agent,  but  the  agent  of  the  City  National 
Bank,  and  that  they  assumed  no  authority 
in  the  matter,  considering  their  liability  on 
the  paper  at  an  end  when  the  draft  was  paid 
by  Steele,  Miller  &  Co.  The  undisputed  tes- 
timony tended  to  show  that  there  had  been 
delay  in  pressing  the  claim  against  the  Tish- 
omingo Bank,  and  for  this  alleged  negligence 
the  defendants  contended  the  plaintiff  was 
solely  responsible,  and  that  by  it  they  had 
been  relieved  even  if  before  they  had  been 
liable.  On  this  point  the  plaintiff's  testi- 
mony tended  to  show  that  its  officers  acted 
in  concert  with  the  defendants  In  sending 
Mr.  Cothran,  and  in  taking  other  means  to 
collect  the  draft  from  the  Tishomingo  Bank. 
The  plaintiff  contended  that  there  had  been 
no  negligence,  but  reasonable  and  concerted 
effort  to  collect  on  the  part  of  the  plaintiff 
and  the  defendants. 

[1]  The  first  position  taken  in  argument 
by  defendant's  counsel  is  that,  although  the 
circuit  judge  charged  all  but  one  of  his  re- 
quests and  refused  all  but  two  of  the  requests 
of  the  plaintiff's  counsel,  yet  the  instruction 
was  given  to  the  jury  that  they  might  find 
for  the  plaintiff  without  respect  to  whether 
the  plaintiff  had  failed  to  use  due  diligence 
in  trying  to  collect  from  the  Tishomingo 
Bank.  The  argument  of  defendant's  counsel 
on  the  point  is  impressive;  but  a  statement 
of  the  law  and  an  analysis  of  the  charge,  we 
think,  will  show  it  to  be  unsound.  At  defend- 
ant's request,  the  circuit  judge  charged  the  ju- 
ry: "Where  a  bank,  as  a  collection  agent,  re- 
ceives a  draft  from  one  of  its  customers  for 
collection,  its  position  is  that  of  an  independ- 
ent contractor,  and  the  instruments  employed 
by  such  bank  in  the  business  contemplated 
are  Its  agents,  and  not  the  subagents  of  the 
owner  of  the  draft  A  bank  which  receives 
a  draft  for  collection  and  sends  it  to  a  cor- 
respondent in  another  city  to  present  for 
payment,  collect,  and  remit  the  proceeds,  is 
not  justifiable  in  receiving  from  such  other 
bank  the  proceeds  of  collection  in  the  form 
of  a  check  drawn  by  such  other  bank  on 
another  bank.  If  the  collecting  bank  has  re- 
ceived money  for  the  draft,  it  should  remit 
money,  and  the  original  bank  in  accepting 
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anything  else  assumes  responsibility  for  such 
other  medium,  unless  the  owner  of  the  draft 
has  authorized  or  ratified  such  departure 
from  the  requirements  of  the  case."  As 
there  was  no  exception  to  the  charge  on 
this  point,  it  must  be  regarded  the  law  of  the 
case  whether  correct  or  not  But  inasmuch 
as  this  point,  vital  in  the  trial  of  the  case,  is 
very  important  and  has  never  been  decided 
in  this  state,  we  shall  not  pass  over  it. 

The  rule  which  is  supported  by  much 
judicial  authority  and  strong  reasoning  in 
this  country,  as  will  be  seen  by  reference 
to  the  cases  cited  below,  is  that,  when  a 
bank  receives  paper  for  collection  at  a  dis- 
tant point,  It  engages  to  use  reasonable  ef- 
forts to  collect  and  to  pay  its  customer. 
The  necessity  of  using  other  agencies  be- 
ing manifest,  the  bank  is  responsible  only 
for  reasonable  care  in  the  selection  of  such 
agencies,  and  if  such  care  is  exercised  it 
will  not  be  held  liable  for  default  on  the 
part  of  the  collecting  bank.  Fabens  v.  Mer- 
chants' Bank,  23  PJck.  (Mass.)  330,  34  Am. 
Dec.  59;  Lord  v.  Hingham  Nat  Bank,  186 
Mass.  161,  71  N.  E.  812;  Ouelich  v.  Nat  State 
Bank,  56  Iowa,  434,  9  N.  W.  328,  41  Am.  Rep. 
110;  Bank  v.  Cummings,  89  Tenn.  609,  18  S. 
W.  115,  2A  Am.  St  Rep.  618;  First  Nat.  Bank 
v.  Sprague,  34  Neb.  318, 51 N.  W.  846,  15  L.  R. 
A.  498,  33  Am.  St  Rep.  644;  Daly  v.  Butch- 
ers* &  Drovers'  Bank,  56  Mo.  94,  17  Am. 
Rep.  663;  Wilson  v.  Garlinville  Nat  Bank, 
187  111.  222,  58  N.  E.  250,  52  Ll  R.  A.  632; 
Farmers'  Bank  &  Trust  Go.  v.  Newland,  97 
•  Ky.  464,  31  S.  W.  38;  Irvin  v.  Pulley  06., 
20  Ind.  App.  101,  48  N.  E.  601;  Bank  of 
Rocky  Mount  v.  Floyd,  142  N.  C.  187,  55  S. 
E.  95;  San  Francisco  Nat  Bank  v.  American 
Nat  Bank,  5  Gal.  App.  408,  90  Pac.  558; 
Tiernan  v.  Commercial  Bank,  7  How. 
(Miss.)  648,  40  Am.  Dec.  83;  note,  88  Am.  St 
Rep.  777;  note,  77  Am.  St  Rep.  625. 

[2]  On  the  other  hand,  in  1884,  the  Su- 
preme Court  of  the  United  States  adopted 
the  English  rule  that  a  bank,  receiving  a 
draft  or  bill  of  exchange  for  collection  is 
liable  for  neglect  of  duty  occurring  in  its 
collection,  whether  arising  from  the  default 
of  its  own  officers,  or  from  that  of  its  cor- 
respondent, or  an  agent  employed  by  such 
correspondent,  in  the  absence  of  any  express 
or  implied  contract  varying  such  liability. 
Exchange  Nat  Bank  v.  Third  Nat  Bank, 
112  U.  S.  276,  5  Sup.  Gt  141,  28  L.  EdL  722. 
The  following  cases  show  that  this  doctrine 
has  grown  in  favor  with  the  progress  of 
modern  commercial  life:  Martin  v.  Hibernla 
Bank,  127  La.  301,  53  South.  572;  Brown  v. 
People's  Bank,  59  Fla.  163,  52  South.  719; 
Simpson  v.  Waldby,  63  Mich.  439,  30  N. 
W.  199;  Siner  v.  Stearne,  155  Pa.  62,  25 
Atl.  826;  Power  v.  First  National  Bank,  6 
Mont  251,  12  Pac.  597;  Bailie  v.  Augusta 
Bank,  95  6a.  277,  21  S.  E.  717,  51  Am.  St 
Rep.  74;  National  Revere  Bank  v.  Nat 
Bank  of  Republic,  172  N.  Y.  102,  64  N.  E. 
799;    Second  Nat  Bank  v.  Bank  of  Alma 


(Ark.)  138  S.  W.  472;  Streissguth  v.  Nat 
German-American  Bank,  43  Minn.  50,  44 
N.  W.  797,  7  L.  R.  A.  363,  19  Am.  St.  Rep. 
213. 

We  adopt  this  rule  as  the  just  one,  be- 
cause it  is  in  accord  with  the  common  under- 
standing of  bank  and  customer  in  their  deal- 
ings. In  depositing  his  paper,  the  customer 
ordinarily  surrenders  all  control  of  it,  and 
has  nothing  to  do  with  the  means  taken  to 
collect  On  the  other  hand,  the  bank  under- 
takes the  collection  for  its  own  profit,  takes 
its  own  methods,  and  selects  its  own  agents. 
It  seems,  therefore,  illogical  to  regard  the 
collecting  bank  or  any  of  the  intermediate 
banks  as  agents  of  the  depositor,  or  to  put 
upon  him  loss  due  to  their  default  But, 
even  if  this  were  not  so,  it  is  more  impor- 
tant that  the  law  affecting  commercial  trans- 
actions of  the  entire  country  should  be  uni- 
form and  certain  than  that  it  should  be  log- 
ical; and  for  that  reason,  on  questions  like 
this,  it  is  better  to  follow  the  rule  laid 
down  by  the  Supreme  Court  of  the  United 
States.  The  reason  for  applying  this  rule  is 
strengthened  when,  as  in  this  case,  the  bank 
gives  credit  to  the  depositor  for  the  paper 
sent  in  payment  of  his  draft  by  the  collect- 
ing bank.  Eirkham  v.  Bank  of  America, 
165  N.  Y.  132,  58  N.  E.  753,  80  Am.  St.  Rep. 
714.  And  if  this  were  all,  it  would  be  fatal 
to  this  action,  and  the  verdict  for  the  plain- 
tiffs would  have  been  contrary  to  the  law 
as  correctly  laid  down  by  the  presiding 
judge.  But  there  was  evidence  that  the  de- 
fendants expressly  directed,  or  at  least  in- 
fluenced, the  plaintiff  bank  to  send  their 
draft  to  the  Tishomingo  Bank.  Indeed,  the 
defendant's  representative  who  made  the 
deposit  admitted  that,  in  answer  to  an  in- 
quiry of  the  cashier  as  to  how  the  draft 
should  be  collected,  he  gave  the  name  of  the 
Tishomingo  Bank,  thus  indicating  that  bank 
as  a  proper  agent  for  collection  and  Influ- 
encing the  cashier  to  use  it  This  we  think 
placed  the  case  without  the  rule  above  set 
out 

[3]  When  the  depositor  takes  part  in  se- 
lecting the  agent  to  be  used  in  collection  of 
his  paper,  and  thus  acts  in  conjunction 
with  the  bank,  or  influences  it  In  the  trans- 
action of  the  business,  it  does  not  lie  in  his 
mouth  to  say  that  the  bank  selected  to 
make  the  collection  at  his  instance  or  by  his 
conscious  influence  was  not  his  agent  Ex- 
change Nat  Bank  v.  Third  Nat  Bank,  su- 
pra; First  Nat  Bank.  v.  Quinby  (Tex.  Civ, 
App.)  131  S.  W.  429, 

Having  in  view  the  evidence  of  an  indi- 
cation or  request  by  the  defendants  that  the 
plaintiffs  should  send  the  draft  to  the  Tish- 
omingo Bank,  the  circuit  judge  instructed 
the  jury  as  to  the  effect  of  such  request  or 
indication  in  accordance  with  the  principle 
we  have  stated  in  these  words:  "If  Cooper 
&  Griffin  turned  over  to  the  City  National 
Bank  of  Greenville  a  draft  on  Steele,  Miller 
&    Co.,    payable   at    Corinth,    Miss.,    they 
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must  be  presumed  to  have  contemplated  that 
this  draft  would  be  collected  by  presenta- 
tion at  Corinth,  and  if  Cooper  k  Griffin  in- 
dicated the  Tishomingo  Savings  Institution 
as  the  bank  to  which  they  desired  that  the 
draft  should  be  transmitted  for  collection, 
tmd  requested  or  directed  it,  and  if  in  pur- 
suance of  such  indication,  request,  or  direc- 
tion, the  City  National  Bank  did  send  the 
draft  to  the  Tishomingo  Sayings  Institution 
for  collection,  then  the  City  National  Bank 
discharged  its  duty,  and  Cooper  &  Griffin 
cannot  bold  it  liable  for  any  default  or  fail- 
ure of  the  Tishomingo  Savings  Institution, 
and  if  that  bank  (the  Tishomingo  Savings 
Institution)  collected  the  money  '  and  fail- 
ed to  pay  it  over,  the  loss  would  fall  on 
Cooper  &  'Griffin."  This  instruction  was  giv- 
en at  the  request  of  the  plaintiff,  except  that 
the  italicized  words  were  inserted  by  the 
circuit  judge.  It  is  true  that  the  instruc- 
tion was  not  given  in  this  connection  that 
even  under  the  facts  stated  in  this  charge 
the  loss  would  not  fall  on. the  defendants, 
if  it  was  due  to  the  negligence  of  the  plain- 
tiff bank.  But  the  omission  was  very 
clearly  supplied  by  the  following,  which  was 
the  last  instruction  to  the  jury:  "If  the 
plaintiff  was  guilty  of  negligence  in  enforc- 
ing the  collection  of  the  checks  taken  by  it 
from  the  Tishomingo  Bank  in  payment  of 
the  collection  of  the  defendants'  draft,  or  of 
enforcing  claim  against  same,  and  such  neg- 
ligence caused  a  failure  to  collect  such* 
checks,  or  to  accomplish  a  settlement  of  the 
matter,  the  plaintiff  must  bear  the  loss." 

The  next  position  to  be  noticed  is  that 
taken  by  the  defendants'  counsel  that  a 
new  trial  should  have  been  ordered  on  the 
ground  that,  if  the  charge  had  been  regarded 
by  the  jury,  the  verdict  must  have  been  for 
the  defendants.  As  we  understand,  this 
position  rests  upon  these  instructions:  First, 
that  the  defendants  were  absolved  from  lia- 
bility after  their  check  had  been  paid  to 
the  Tishomingo  Bank,  unless  they  had  au- 
thorized or  sanctioned  the  action  of  the 
plaintiff  bank  in  taking  the  check  of  the 
Tishomingo  Bank  instead  of  money;  and, 
second,  that  the  defendants  would  be  ab- 
solved from  liability  if  the  plaintiff  bank 
was  guilty  of  negligence  in  enforcing  the 
payment  of  the  debt  due  by  the  Tishomingo 
Bank  for  the  money  it  had  collected. 

[4]  We  do  not  think  the  conclusion  was 
Inevitable  that  the  verdict  should  have  been 
for  the  defendants  under  the  instruction 
first  mentioned;  for  the  record  does  not 
warrant  the  inference  that  there  was  no 
evidence  of  ratification  by  the  defendants 
of  the  plaintiff's  acceptance  of  the  check  of 
the  collecting  bank.  When  Informed  that  a 
check  had  been  sent  instead  of  money,  the  de- 
fendants made  no  objection,  and  there  was 
evidence  that,  when  they  received  notice 
of  the  dishonor  of  the  check,  they  not  only 
failed  to  repudiate  the  course  the  bank  had 


taken,  but  actively  participated  in  some  of 
the  steps  looking  to  collection  afterwards 
taken.  The  same  evidence,  taken  in  con- 
nection with  other  testimony,  made  an  is- 
sue of  fact  as  to  whether  the  loss  was  at- 
tributable to  the  negligence  of  the  City 
National  Bank.  The  cashier  of  that  bank 
testified  as  to  communication  to  the  de- 
fendants: "We  told  them  that  it  was  their 
item,  that  it  belonged  to  them,  and  that 
we  were  simply  acting  as  their  agent,  and 
that  we  would  be  glad  to  do  anything  to 
collect  it  for  them,  but  we  would  have  to 
look  to  them  for  full  payment"  This  evi- 
dence, considered  in  connection  with  the  ev- 
idence of  the  active  response  of  the  defend- 
ants to  the  notice  of  dishonor  of  the  check, 
in  suggesting  plans  for  its  collection,  and 
of  their  subsequent  active  participation  in 
sending  Mr.  Cothran  to  collect  from  the  Tish- 
omingo Bank,  must  be  regarded  at  least  a 
scintilla  of  evidence  that  the  defendants  so 
entered  into  the  plans  for  collecting  from 
the  Tishomingo  Bank  that  whatever  negli- 
gence there  was  might  be  imputed  to  the 
defendants  as  well  as  the  plaintiff.  But, 
laying  that  to  one  side,  another  and  stronger 
reason  why  the  court  could  not  say  that  the 
jury  disregarded  the  charge  on  the  subject 
of  negligence  in  finding  for  the  plaintiff  is 
that  the  evidence  leaves  room  for  much 
doubt  whether  the  loss  was  due  to  negli- 
gence at  all.  The  sequel  showed  the  Tish- 
omingo Bank  to  be  utterly  insolvent,  and  it 
is  by  no  means  certain  that  the  utmost  dil- 
igence in  pressing  the  claim  against  it  would 
have  brought  payment  Indeed,  the  evidence 
furnished  good  ground  for  the  jury  to  in- 
fer that  harder  pressure  would  have  had  no 
other  effect  than  to  precipitate  bankruptcy. 
Our  conclusion  is  that,  under  the  evidence 
and  the  charge  of  the  circuit  judge  in 
which  the  law  was  correctly  applied,  the 
verdict  depended  on  difficult  Issues  of  fact 
which  the  jury  might  have  decided  either 
way. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  X,  concur. 

(91  9.  0.  121) 
BINGHAM  v.  HARBY. 

(Supreme   Court   of   South  Carolina.     March 

26,  1912.) 

L  Chattel  Mortgages  (§  170*)  —  Crops  — 
Pbiob  Mortgagee— Rights— Conversion. 
Where  plaintiff  held  a  prior  mortgage  on 
certain  cotton  to  secure  a  debt  of  the  grower, 
which  mortgage  was  properly  recorded,  the 
subsequent  holder  of  a  second  crop  mortgage 
was  charged  with  notice  of  plaintiff's  rights 
under  the  prior  mortgage,  and  was  liable  in 
conversion  for  the  seizure  and  sale  of  cotton 
covered  thereby,  though  he  had  no  actual 
knowledge  of  the  existence  of  plaintiffs  prior 
lien. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  $  305;  Dec  Dig.  |  170;* 
Trover  and  Conversion,  Cent  Dig.  §  140.] 
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2.  Chattel  Mortgages  (J  174*)—  Sale  of 
Mortgaged  Property— Rights  of  Mortga- 
gee. 

While  a  prior  chattel  mortgagee  was  en- 
titled to  follow  the  mortgaged  property  into 
the  hands  of  a  purchaser,  under  a  sale  by  a 
junior  mortgagee,  the  sale  being  insufficient  to 
divest  the  prior  mortgagee's  title,  he  was  not 
bound  to  pursue  such  remedy. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  327-329;  Dec  Dig.  § 
174.*] 

Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  J.  W.  De  Vore,  Judge. 

"To  be  officially  reported." 

Action  by  R.  H.  Bingham  against  H.  J. 
Harby.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

L.  D.  Jennings,  for  appellant.  Lee  &  Moise, 
for  respondent. 

GARY,  C.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  act  of  the  de- 
fendant In-  seizing  and  converting  to  his  own 
use  the  proceeds  of  two  bales  of  cotton,  which 
he  had  sold  and  placed  beyond  the  reach  of 
the  plaintiff,  under  a  mortgage,  subsequent 
to  a  mortgage  in  favor  of  the  plaintiff,  cover- 
ing said  property,  which  was  duly  recorded. 

It  appears  that  on  the  14th  of  February, 
1910,  the  plaintiff  entered  into  an  agreement 
with  Aaron  Sumter,  who  was  then  indebted 
to  him  in  the  sum  of  $79,  whereby  it  was 
agreed  that  the  plaintiff  would  make  ad- 
vances to  Aaron  Sumter  during  that  year  to 
enable  him  to  make  a  crop  on  his  own  land, 
which  advances  were  made  by  the  plaintiff; 
that,  In  order  to  secure  the  indebtedness  of 
$79  and  the  said  advances,  Aaron  Sumter 
executed  to  the  plaintiff  a  mortgage  on  all 
crops  to  be  raised  on  said  land  during  the 
year  1910,  which  was  recorded  on  the  18th  of 
February,  1910.  At  the  time  of  the  said 
seizure,  the  condition  of  this  mortgage  had 
been  broken.  His  honor,  the  presiding  judge, 
directed  the  jury  to  render  a  verdict  in  fa- 
vor of  the  defendant,  on  the  ground  that  he 
was  not  liable,  unless  he  had  actual  notice  of 
the  plaintiff's  mortgage,  of  which  fact  there 
was  no  evidence,  whereupon  the  plaintiff  ap- 
pealed. 

[1]  The  practical  question  raised  by  this 
appeal  is  whether  there  was  error  on  the 
part  of  his  honor,  the  presiding  judge,  in 
applying  the  principle  recognized  in  the  case 
of  Graham  v.  Seignious,  53  S.  C.  132,  31  S.  B. 
51,  to  the  fact  of  the  case  under  considera- 
tion. In  that  case,  the  court  said:  "If  the 
defendant  received  and  disposed  of  the  cotton 
mentioned  in  the  complaint,  having  actual 
notice  of  the  plaintiffs  prior  lien  for  rent, 
then  he  became  liable,  not  for  the  value  of 
the  cotton  or  its  proceeds,  but  for  the  dam- 
ages which  the  plaintiff  sustained  by  reason 
of  the  impairment  of  the  security  which  the 


plaintiff  had  for  enforcing  payment  of  his 
lien  for  rent" 

There  are,  however,  material  differences 
between  an  agricultural  lien  and  a  chattel 
mortgage,  which  are  pointed  out  in  the  case 
of  Sternberger  v.  McSween,  14  S.  C.  35,  as 
follows:  "One  who  attempts  to  enforce  his 
rights  under  a  lien,  which  is  the  creature  of 
a  statute,  must  confine  himself  to  the  remedy 
furnished  by  the  statute.  The  right  derived 
is  solely  from  the  statute,  and  the  remedy  re- 
sorted to  must  be  that  furnished  by  the  stat- 
ute. The  attempt  to  invest  an  agricultural 
lien  with  the  qualities  of  a  chattel  mortgage 
is  an  attempt  to  incorporate  into  the  statute 
provisions  which  the  Legislature  has  not  seen 
fit  to  adopt ;  for  certainly,  if  that  body  had 
designed  to  give  an  agricultural'  lien  the 
qualities  of  a  chattel  mortgage,  it  would 
have  been  very  easy  to  have  said  so.  On  the 
contrary,  however,  the  -agreement  provided 
for  by  the  statute,  which  creates  the  lien, 
lacks  one  of  the  qualities  of  a  chattel  mort- 
gage which  has  been  held  (Green  v.  Jacobs,  S 
S.  C.  283)  to  be  essential  to  invest  the  mort- 
gagee with  the  right  to  the  possession  of  the 
property,  in  that  it  does  not  contemplate  any 
provision  whatever  for  the  transfer  of  title; 
and,  as  we  have  seen,  the  remedy  provided 
by  the  statute  manifestly  contemplates  no 
change  In  the  title,  but,  on  the  other  hand, 
presupposes  the  continuance  of  the  title  in 
the  lienor,  subject,  however,  to  the  lien  until 
It  is  transferred  by  the  execution  of  the  pro- 
cess of  the  law,  just  as,  in  the  case  of  proper- 
ty covered  by  the  Hen  of  a  judgment  or  exe- 
cution, the  title  of  the  property  remains  in 
the  judgment  debtor  until  It  is  transferred 
by  a  sale  under  process  of  law,  and  one  who 
purchases  from  the  judgment  debtor  takes 
subject  to  the  lieu,  which  follows  the  proper- 
ty into  whosesoever  hands  it  may  go;  but  the 
purchaser,  after  he  has  disposed  of  it,  can- 
not be  made  liable  for  the  value  of  the  prop- 
erty, or  for  the  proceeds  of  its  sale."  This 
language  is  quoted  with  approval  in  the  case 
of  Kennedy  v.  Reames,  15  S.  C.  548. 

The  language  hereinbefore  quoted  from 
Graham  v.  Seignious,  53  S.  C.  132,  31  S.  E. 
51,  was  used  for  the  purpose  of  showing  that, 
although  a  person  wrongfully  disposing  of 
property  covered  by  an  agricultural  lien 
would  not  be  liable  for  the  value  of  the  prop* 
erty,  or  for  the  proceeds  of  its  sale,  he  would 
nevertheless  be  liable  for  the  damages  which 
the  plaintiff  sustained  by  reason  of  the  im- 
pairment of  the  security  he  had  for  enforcing 
payment  of  his  lien.  The  question  now  under 
consideration  was  not  involved  in  that  case. 

[2]  In  the  case  of  Williams  v.  Dobson,  26 
S.  a  110, 1 S.  E.  421,  a  creditor  recovered  judg- 
ment against  his  debtor,  who  subsequently 
executed  mortgages  on  certain  chattels  to  a 
third  party,  which  were  duly  recorded.  There- 
after the  judgment  creditor  caused  the  mort- 
gaged property  to  be  seized  and  sold  under 
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execution,  whereupon  the  mortgagee  brought 
an  action  against  the  judgment  creditor  and 
the  constable.  Judgment  was  in  favor  of  the 
plaintiff,  and  on  appeal  this  court  said: 
"There  is  no  doubt  that  after  condition  bro- 
ken in  a  mortgage  of  personal  property  the 
'  title  to  said  property  becomes  vested  in  the 
mortgagee.  *  *  *  It  is  not  denied  here 
that  the  condition  of  plaintiff's  mortgages  had 
been  broken  before  the  levy  and  sale.  The 
mortgages  were  on  record.  The  defendants 
then  must  have  known,  when  the  levy  and 
seizure  of  the  property  was  made,  that  they 
were  seizing  the  property  of  plaintiff,  instead 
of  the  execution  debtor,  and  that  they  were 
invading  the  plaintiff's  rights.  True  the 
plaintiffs  title  to  the  mortgaged  property 
was  not  divested  by  the  sale,  and  he  might 
have  followed  it  in  the  possession  of  the  pur- 
chaser; but  we  do  not  know  that  he  was 
bound  to  do  so.  The  defendants  are  the  par- 
ties who  committed  the  injury  of  which  he 
complains ;  and  he  is  certainly  entitled  to  re- 
cover of  them  to  the  extent  of  that  injury." 

The  principle  is  thus  stated  in  the  case  of 
Harris  v.  Saunders,  reported  as  a  note  in  2 
Strob.  Eq.  370 :  "The  argument  is  that,  inas- 
much as  the  defendant  was  not  aware  of  the 
plaintiff's  title,  he  is  not  liable  after  the  sale. 
It  is  not  denied  that  he  would  be  liable  if  he 
had  retained  the  property  and  refused  to 
give  it  up.  Can  the  sale  make  any  difference, 
when  he  thereby  made  property  of  it,  and 
has  the  proceeds  in  bis  pocket?  The  sale  was 
an  act  by  which  the  plaintiff  was  wholly  de- 
prived of  his  property;  and  it  was  not  the 
less  his  property  because  the  defendant  was 
not  aware  of  his  title,  and  purchased  from 
another."  This  language  is  quoted  with  ap- 
proval in  Ladson  v.  Mostowits,  45  8.  0.  888, 
23-  S.  B.  49,  and  in  the  concurring  opinion  in 
Holllday  v.  Poston,  60  S.  C.  103,  38  S.  B.  449. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed* 
and  the  case  remanded  for  a  new  trial. 

WOODS,  HYDRICK,  and  FEASER,  JJ., 
concur. 

WATTS,  J.  I  dissent  to  the  opinion  of  the 
court 

The  first  exception  alleges  that,  there  was 
error  in  holding  that  there  was  no  evidence 
to  show  that  the  defendant  had  actual  no* 
tice  of  the  rights  of  the  plaintiff.  A  careful 
examination  of  the  testimony  satisfies  me 
that  'there  was  no  testimony  to  go  to  the 
jury  which  would  warrant  them  in  inferring 
that  the  defendant  had  any  notice  of  the 
existence  of  plaintiff's  mortgage  until  after 
he  had  sold  the  cotton  and  parted  with  the 
possession  of  it,  and  no  testimony  by  which 
the  jury  could  infer  that  the  defendant  had 
such  notice  that  would  put  him  on  guard  and 
make  some  Inquiry;  but,  on  the  contrary, 
the  only  conclusion  that  could  be  arrived 


from  the  testimony  was  that  defendant,  when 
he  sold  the  cotton,  had  no  knowledge  or  no- 
tice whatsoever  of  plaintiff's  mortgage,  and 
did  not  have  such  knowledge  or  notice  until 
some  time  after  he  had  sold  the  cotton  in  due 
course  of  business;  "that  he  had  no  knowl- 
edge of  the  existence  of  the  mortgage  of 
plaintiff,  or  of  such  facts  which,  pursued, 
would  have  disclosed  the  fact." 

The  other  exceptions  question  the  court's 
ruling  in  not  holding  that  the  recording  of 
plaintiff's  mortgage  within  the  time  prescrib- 
ed by  law  was  sufficient  notice  to  defendant 
and  that  after  condition  broken  the  defend- 
ant, by  seizing  the  property  covered  by  mort- 
gage and  selling  and  converting  it  to  his  own 
use  under  a  junior  mortgage,  was  liable  in 
damages;  .that  after  the  condition  of  plain- 
tiff's mortgage  was  broken  title  vested  in 
plaintiff.  The  exceptions  should  be  overrul- 
ed, as  the  testimony  shows  defendant  had  no 
actual  notice  of  the  existence  of  plaintiff's 
mortgage  when  he  sold  the  cotton.  It  is  true 
that  plaintiff's  mortgage  is  on  record;  but 
that  Is  not  sufficient.  Defendant  must  have 
actual  notice  or  knowledge  of  such  facts  as 
would  put  him  on  inquiry,  and,  if  pursued, 
would  have  disclosed  such  facts  before  he 
sold  the  cotton,  to  be  made  liable.  Graham 
v.  Seignlous,  53  S.  C.  137,  31  S.  E.  51 ;  Link 
v.  Barksdale,  70  S.  G.  487,  50  S.  E.  189. 

While  it  is  the  law  that  a  recording  of  a 
mortgage  In  the  county  that  the  mortgagor 
resides  in  is  constructive  notice  to  the  world, 
and  would  entitle  the  holder  of  the  mortgage, 
after  condition  broken,  to  seize  the  mort- 
gaged property  wheresoever  found,  this  only 
gives  the  right  to  seize  the  mortgaged  prop- 
erty, and  does  not  give  the  holder  of  the 
mortgage  the  right  to  recover  from  any  one 
who  has  innocently  purchased  and  disposed 
of  the  property  without  knowledge  or  notice 
of  the  existence  of  the  mortgage,  or  notice  of 
such  facts  as  should  put  him  on  inquiry. 
There  is  no  doubt  but  the  plaintiff  here  could 
have  recovered  from  the  defendant  the  prop- 
erty while  in  his  possession;  but  I  do  not 
think,  under  the  facts  as  testified  to,  that  he 
can  recover  for  a  conversion.  I  do  not  think 
there  is  any  difference  between  the  lien  of  a 
chattel  mortgage  and  a  lien  on  crops,  except 
as  to  manner  of  enforcement  provided  by  law. 
Both  as  to  crops  are  created  by  statute.  I 
think  the  circuit  judge  was  right 


(SI  8.  C.  169) 
STATE  v.  BEASLEY. 

(Supreme  Court  of  South  Carolina.    March  27, 

1912.) 

Indictment  and  Information  (f  110*)— Lan- 
guage op  Statute— Sufficiency— Labceny. 
Under  Cr.  Code  1902,  |  56,  providing  that 
an  indictment  which  charges  the  crime  sub- 
stantially in  the  language  of  the  statute  shall . 
be  sufficient,  an  indictment  alleging  that  ac- 
cused,  being  in  possession  of  (50  of  prosecutor, 
the  $50  being  the  proceeds  of  the  sale  of  an 
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animal  of  prosecutor  of  the  value  of  $60,  un- 
lawfully appropriated  to  his  own  use  the  $50 
with  intent  to  defraud,  whereby  accused  com- 
mitted a  breach  of  trust  with  fraudulent  intent, 
and  by  force  of  the  statute  committed  lar- 
ceny, against  the  form  of  the  statute,  charges 
a  violation  of  section  154,  declaring  that  any 
person  committing  a  breach  of  trust  with  a 
fraudulent  intention  shall  be  guilty  of  larceny. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  S§  289-294;  Dec 
Dig.  S  110,*]  . 

Appeal  from  General  Sessions  Circuit 
Court  of  Lee  County;  S.  W.  Q.  Shipp,  Judge. 

"To  be  officially  reported." 

B.  S.  Beasley  was  indicted  for  crime. 
From  an  order  quashing  the  indictment  for 
insufficiency,  the  State  appeals.    Reversed. 

Philip  H.  Stoll,  Sol.,  for  the  State.  C.  M. 
Aman,  for  respondent. 

HTDRICK,  J.  This  is  an  appeal  from  an 
order  quashing  an  indictment  for  insufficien- 
cy. The  indictment  charges:  "That  B.  S. 
Beasley,  *  *  *  being  in  possession  of  fif- 
ty dollars,  the  property  of  B.  McLaughlin, 
the  said  fifty  dollars  being  the  proceeds  of 
the  sale  of  a  certain  cow  of  the  said  B.  Mc- 
Laughlin, of  the  value  of  fifty  dollars,  did 
willfully  and  unlawfully  convert  and  ap- 
propriate the  said  money  of  the  said  B.  Mc- 
Laughlin, to  wit,  fifty  dollars,  to  his  own  use, 
with  intent  to  defraud  the  said  B.  McLaugh- 
lin, whereby  the  said  B.  S.  Beasley  commit- 
ted breach  of  trust  with  fraudulent  intent, 
and  by  force  of  the  statute  in  such  case 
made  and  provided,  committed  grand  larceny, 
against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state."  The  court  held 
that  the  indictment  contained  no  allegation 
of  trust,  and  that  such  an  allegation  was  es- 
sential in  an  indictment  for  breach  of  trust 

Section  154  of  the  Criminal  Code  of  1902 
says  that  "any  person  committing  a  breach 
of  trust  with  a  fraudulent  intention  shall  be 
held  guilty  of  larceny.'9  Section  56  of  the 
Criminal  Code  reads:  "Every  indictment 
shall  be  deemed  and  judged  sufficient  and 
good  in  law  which,  in  addition  to  allegations 
as  to  time  and  place,  as  now  required  by  law, 
charges  the  crime  substantially  In  the  lan- 
guage of  the  common  law  or  of  the  statute 
prohibiting  the  same,  or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easily 
understood;  and  if  the  offense  be  a  statutory 
offense,  that  the  same  be  alleged  to  be  contra- 
ry to  the  statute  in  such  case  made  and  pro- 
vided." The  Indictment  In  plain  and  unmis- 
takable language  charged  that  the  defendant, 
being  In  possession  of  $50,  the  property  of  B. 
McLaughlin,  did  convert  and  appropriate  it  to 
his  own  use  with  Intent  to  defraud  the  said 
B.  McLaughlin,  whereby  he  committed  a 
breach  of  trust  with  fraudulent  intent  The 
crime  is  charged  in  the  language  of  the  stat- 
ute, and  "so  plainly  that  the  nature  of  the 
offense  charged  may  be  easily  understood." 


It  therefore  satisfies  the  requirements  of  sec- 
tion 56  above  quoted. 
Judgment  reversed. 

GARY,  a  J.,  and  WOODS,  J.,  concur. 


(91  8.  C.  167) 
SPIGENER  et  ai.  r.  SPIGENER  ex  tX 

(Supreme  Court  of  South  Carolina.    March  28, 

1912.) 

1.  Wills  (J  585*)— Implied  Revocation. 

Where  item  2  of  a  will  bequeathed  the  tes- 
tatrix's estate  to  her  children  from  and  after 
the  determination  of  the  interest  given  her 
husband  by  his  death,  and  item  3  gave  testa- 
trix's husband  absolute  power  and  authority  to 
sell  and  dispose  of  any  of  the  estate  he  might 
deem  advisable,  and  to  reinvest  any  proceeds 
from  such  sale  in  any  manner  that  he  might 
deem  for  the  best  interest  of  the  estate,  a  cod- 
icil providing  that,  after  the  determination  of 
the  interest  given  the  husband  by  his  death, 
all  her  real  estate  as  left  at  her  death  should 
remain  unsold  until  all  her  children  should  be- 
come of  age,  and  further  providing  that  she 
revoked  item  2,  related  only  to  item  2,  and  in 
no  way  affected  the  discretionary  power  given 
the  husband  by  item  3. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1274-1278;   Dec.  Dig.  §  585.*] 

2.  Wills  (|  585*)— Codicil— Constbuctton. 

The  effect  of  such  codicil  was  merely  to 
postpone  and  modify  item  2;  the  word  "re- 
voke" being  misused. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1274-1278;  Dec.  Dig.  f  585.*] 

Appeal  from  Common*  Pleas  Circuit  Court 
of  Richland  County ;  John  S.  Wilson,  Judge. 

"To  be. officially  reported." 

Action  by  M.  R.  -Spigener  in  his  own  right 
and  as  executor  against  M.  XL  Spigener,  Jr., 
and  others.  From  a  judgment  for  plaintiffs, 
certain  defendants  appeal.    Affirmed. 

The  following  is  the  decree  of  the  circuit 
court: 

"This  is  an  action  for  the  specific  perform- 
ance by  the  defendants  Alfred  B.  Owlngs  and 
W.  D.  Meehan  of  a  contract  of  purchase, 
which  is  set  forth  in  the  complaint,  of  a 
lot  in  the  city  of  Columbia,  on  the  west  side 
of  Main  street,  between  the  Stork  property 
on  the  north  and  the  Palmetto  National  Bank 
building  on  the  south,  measuring  on  Main 
street  33%  feet,  more  or  less,  and  running 
back  208  feet,  more  or  less,  now  known  as 
Nos.  1327  and  1329  Main  street,  the  price 
to  be  $14250  per  front  foot,  one-third  to  be 
paid  in  cash  and  the  balance  to  be  secured 
by  bond  and  first  mortgage  of  the  premises, 
bearing  6  per  cent,  interest,  and  to  run  for 
5  years,  with  the  privilege  of  paying  all  cash 
or  to  anticipate  the  deferred  payment  upon 
90  days  written  notice. 

"The  action  involves  the  construction  of 
the  will  of  Mrs.  Sallie  F.  Spigener,  deceased, 
with  reference  to  the  power  of  sale  conferred 
upon  the  plaintiff  (her  husband)  by  item  3 
of  the  will,  and  whether  that  power  is  ab- 
rogated or  affected  by  the  codicil  to  the  said 
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will.  The  said  two  defendants'  by  their  an- 
swer admit  the  contract  of  purchase,  and  set 
up  as  their  defense  for  not  performing  the 
same  certain  contentions  and  questions  as  to 
the  interpretation  of  the  will  and  codicil,  to 
the  effect  that  the  plaintiff  cannot  give  good 
and  marketable  title;  all  of  which  will  more 
fully  appear  by  reference  to  the  said  answer. 
"All  the  parties  necessary  to  a  final  de- 
termination of  the  questions  at  issue  are 
regularly  and  properly  before  the  court  as 
parties  to  this  action.  The  ten  children  of 
the  deceased,  her  only  living  children  or  de- 
scendants, have  all  been  regularly  served 
personally,  and  have  answered.  The  six 
adult  children  accepted  personal  service  by 
their  written  acknowledgment  of  the  same, 
and  filed  an  answer,  signed  by  each  of  them, 
admitting  the  allegations  of  the  complaint 
and  consenting  to  judgment,  as  prayed.  The 
four  infant  defendants,  the  remaining  chil- 
dren of  the  testatrix,  Jennie  S.,  Sarah  F.,  J. 
Victor,  and  Philip  S.  Spigener,  after  due 
personal  service  upon  them  of  the  summons 
and  complaint,  and  proper  applications  for 
the  appointment  of  guardian  ad  litem,  and 
due  and  regular  appointment  of  Edward  L. 
Craig,  Esq.,  an  attorney  of  Columbia,  S.  C, 
as  their  guardian  ad  litem,  by  orders  of  the 
clerk  of  this  court,  were  represented  by 
their  said  guardian  ad  litem  at  the  hear- 
ing of  the  cause,  as  well  as  at  the  references 
held  by  the  master,  the  said  guardian  ad 
litem  having  filed  an  answer  for  the  said 
infant  defendants,  submitting  their  rights 
to  the  protection  of  this  court  The  defend- 
ants, Owings  and  Meehan,  were  represent- 
ed at  the  hearing  by  R.  Beverley  Sloan, 
Esq.,  their  attorney.  All  the  defendants  re- 
side In  this  state.  The  10  children  of  the 
testatrix  reside  with  their  father,  on  Sum- 
ter street,  except  that  M.  R.  Spigener,  Jr., 
was  at  the  beginning  of  the  action  residing  or 
temporarily  absent  at  Barnwell,  S.  C,  and 
Marion  E.  Spigener  and  the  two  infant 
daughters  were,  at  the  beginning  of  the  ac- 
tion, and  are  at  present,  temporarily  out 
of  the  state,  being  at  the  Virginia  Institute, 
in  the  city  of  Bristol,  In  the  state  of  Vir- 
ginia (they  being  in  the  part  that  Is  not  in 
Tennessee),  the  former  being  a  teacher  in 
said  Institute  and  the  latter  being  students 
there,  but  all  returning  to  their  father's  home 
In  Columbia,  their  home,  In  the  summer.  An 
order  for  the  service  of  these  three  defend- 
ants by  publication  was  duly  taken,  and  they 
were  thereafter  regularly  and  properly  serv- 
ed personally  and  made  parties  to  the  action. 
The  three  infants,  Jennie  S.,  Sarah  F.,  and  J. 
Victor  Spigener,  were,  at  the  beginning  of  the 
action  over  14  years  of  age,  and  they  duly 
petitioned  the  clerk  of  this  court  to  appoint 
Edward  I*  Craig,  Esq.,  an  attorney  of  this 
bar,  their  guardian  ad  litem,  and  he  was 
duly  appointed,  and  answered  and  appeared 
for  them.  The  remaining  infant  defendant, 
Philip  S.  Spigener,  was :  under  14  years  of 
age,  and  his  father,  with  whom  he  resides, 


the  plaintiff  herein,  duly  petitioned  for  the 
appointment  of  a  guardian  ad  litem  for  the 
said  infant,  Philip  S.  Spigener,  and  Edward 
L.  Craig,  Esq.,  was  duly  appointed  by  the 
clerk  of  this  court,  and  answered  and  ap- 
peared for  said  infant  defendant 

"Order  of  reference  was  taken,  referring 
it  to  the  master  to  take  the  testimony  and 
report  the  saine.  The  master's  report  and  ail 
the  papers  in  the  cause  are  before  the  court 
The  allegations  of  the  complaint  are  proven 
by  the  evidence.  The  agreed  price  is  ade- 
quate, and  the  sale  will  be  advantageous  to 
the  estate.  The  plaintiff  is  competent  to 
reinvest  the  proceeds  and  manage  the  same 
profitably  and  to  the  best  interest  of  the  es- 
tate, as  contemplated  in  item  3  of  the  will. 

"The  will  and  codicil  alleged  in  the  com- 
plaint are  in  evidence  (judgment  roll  No. 
5161,  box  171,  of  the  probate  court  of  Rich- 
land county).  The  plaintiff  has  qualified  as 
executor  and  administered  the  estate.  He  is 
in  possession  of  all  the  estate  of  the  testa- 
trix, for  his  own  especial  use  and  benefit  for 
his  life,  under  and  by  virtue  of  item  1  of 
the  will. 

"[1]  By  item  3  he  clearly  has  'absolute  pow- 
er and  authority  to  sell  and  dispose  of  any  or 
the  'said  estate  as  he  may  see  fit  or  deem  ad- 
visable,1 and  to  'reinvest  from  any  proceeds 
from  any  such  sale  in  any  way  that  he  may 
deem  advisable  for  the  best  interest  of  the 
'said  estate.'  There  is  nothing  In  the  codicil 
to  abrogate  or  Jn  any  way  modify  this  power 
conferred  upon  him  by  the  said  item  third. 
The  codicil  is  designed  and  Intended  solely 
to  change  the  provisions  of  item  second,  by 
which  the  testatrix  had  vested  all  her  estate 
in  her  living  children  (the  children  of  a  de- 
ceased child  to  represent  the  deceased  par- 
ent) Immediately  upon  the  death  of  her  hus- 
band, this  plaintiff.  By  the  codicil  she  post- 
pones the  distribution  or  sale  of  her  estate, 
after  the  death  of  her  husband,  until  all  her 
children  become  of  age.  'Until  then'  she  de- 
votes the  'uses,  rents  and  profits  of  all'  her 
'estate,  real  and  personal,'  to  the  provision 
of  a  home  and  of  support  and  education  for 
all  her  minor  children  and  her  unmarried 
daughters,  depriving  her  sons,  as  they  be- 
come of  age,  and  her  daughters,  as  they  mar- 
ry, of  any  interest  in  said  uses,  rents  and 
profits,  'until  the  final  division  of  the  estate' ; 
that  Is,  until  the  youngest  living  becomes  of 
age.  Everything  in  the  codicil  has  reference 
to  a  time  after  the  death  of  her  husband, 
'after  .the  determination  of  the  Interest  here- 
in given  to  my  husband  by  his  death.'  The 
time  when  this  (codicil)  provision .  of  the 
will  applies  being  thus  fixed  as  beginning  up- 
on the  death  of  her  husband,  she  had  no  ref- 
erence to  a  period  during  the  life  of  her 
husband,  when  in  the  same  sentence  (which 
constitutes  said  codicil)  she  used  the  clause 
which  Is  brought  to  the  attention  of  the  court 
by  the  complaint  for  interpretation  and  is 
relied  upon  as  a  defense  by  the  defendants 
Owings  and  Meehan,  to  wit,  'as  I  shall  leave 
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It  at  my  death*  (real  estate).  It  is  only  'after 
the  determination  of  the  interest  herein  giv- 
en to  my  husband  by  his  death'  that  she  di- 
rects that  her  real  estate  shall  'remain  un- 
sold until'  her  children  all  become  of  age. 
She  makes  no  provision  for  her  children  dur- 
ing the  life  of  her  husband.  The  clause,  'as 
I  shall  leave  it  at  my  death*  (referring  to  'all 
my  real  estate*),  is  reconciled  with  the  re- 
mainder of  the  sentence  by  construing  the 
words  'as  it'  to  be  the  relative  'which,'  the 
sentence  (codicil)  then  reading:  'I  will  di- 
rect that,  after  the  determination  of  the  in- 
terest herein  given  to  my  husband  by  his 
death,  all  my  real  estate  which  (as)  /  shall 
leave  (it)  at  my  death  shall  remain  unsold 
until  all  my  children  shall  become  of  age; 
and  until  then,*  etc.  This  clause  was  un- 
necessary to  the  sentence,  though  it  is  an 
emphasis  of  the  idea  that  the  corpus  of  her 
estate  is  to  be  kept  intact  by  her.  husband 
for  her  children;  he  using  the  income  only. 
It  is  entirely  consistent  with  her  previous 
direction  (item  3)  that  he  should  sell  and  re- 
invest at  will.  It  in  no  way  modifies  that 
full  discretionary  power. 

"[2]  This  necessary  construction  of  the  will 
and  codicil,  from  the  language  of  both,  is 
further  borne  out  by  the  explicit  words  with 
which  the  codicil  concludes,  to  wit:  This 
item  revokes  item  (2)  of  the  within  will.' 
This  is  a  definite  limitation  of  the  effect  of 
the  codicil,  and  is  consistent  with  its  subject- 
matter,  which  is  the  same  as  the  subject- 
matter  of  item  second  and  different  from 
that  of  item  third.  The  word  'revokes'  is 
misused.  The  codicil  merely  postpones  and 
modifies  item  2. 

"This  conclusion  is  reached  solely  from  the 
language  of  the  will  and  codicil.  The  testi- 
mony of  Mr.  N.  W.  Brooker,  who  drew  and 
wrote  the  will  and  codicil,  was  by  agreement 
ruled  out  as  incompetent. 

"It  is  agreed  that  the  action  being  neces- 
sary to  prevent  any  cloud  on  the  title  of  the 
purchasers  and  for  the  construction  of  the 
will,  of  which  plaintiff  is  executor,  the  costs 
of  the  action  should  be  paid  out  of  the  es- 
tate; that  is,  out  of  the  corpus,  the  plaintiff 
being  entitled  to  the  income  for  life.  It  is 
agreed  that  $25  is  a  moderate  fee  for  the 
guardian  ad  litem  of  the  four  infants,  Ed- 
ward L.  Craig,  Esq.,  who  consents  to  this 
figure.  The  objections  of  the  defendants 
Owing*  and  Meehan  set 'Up  in  their  answer 
are  all  overruled.  The  plaintiff  makes  title 
individually,  under  the  power  conferred  by 
the  will. 

"It  Is,  therefore,  ordered,  adjudged,  and 
decreed  that  the  plaintiff  have  judgment 
against  the  defendants  Alfred  B.  Owlngs 
and  W.  D.  Meehan  for  specific  performance 
of  their  contract  of  purchase  of  the  lot  de- 
scribed in  the  complaint,  devised  by  the  will 
of  Sallie  F.  Spigener,  deceased,  and  that  they 
pay  to  the  plaintiff,  M.  R.  Spigener,  one-third 
of  the  price  agreed  upon,  less  $250  already 


paid;  that  is  $13,708.33,  and  deliver  a  bond 
and  first  mortgage  of  the  premises  for  the 
balance — that  is,  $27,916.67,  to  run  for  five 
years,  at  6  per  cent  interest,  with  the  priv- 
ilege of  paying  all  cash  at  the  delivery  of  the 
deed  or  of  anticipating  the  deferred  payment 
upon  90  days  written  notice,  in  accordance 
with  the  agreement  set  out  in  the  complaint, 
upon  the  delivery  by  the  plaintiff  of  his  deed 
in  fee  simple  of  the  said  lot  to  the  said  two 
defendants. 

"It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  costs  of  the  action,  Including  a 
fee  of  $25  to  the  guardian  ad  litem,  Edward 
L.  Craig,  Esq.,  and  also  the  plaintiff's  at- 
torney's fees,  and  other  expenses  or  costs  in- 
curred by  reason  of  the  said  action,  be  paid 
out  of  the*  estate  of  the  testatrix,  and  that 
the  receipts  of  the  persons  to  whom  such 
payments  are  made  shall  be  sufficient  for  the 
protection  of- the  plaintiff." 

Beverly  Sloan,  for  appellants.  John  J. 
McMahan,  for  respondents. 

WOODS,  J.  The  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court 
be  affirmed  for  the  reasons  therein  stated. 

i    GARY,  C.  J.,  and  HYDRICK  and  WATTS,. 
JJ.,  concur. 

ERASER,  J.  I  concur  In  the  result.  It 
seems  to  me  that  "revokes"  means  revokes 
just  as  "Item  2"  means  item  2.  That  it  is 
clear  that  the  codicil  affects  item  2  alone 
and  is  a  substitute  for  it,  and,  in  order  to- 
make  the  substitution  complete,  revokes  it. 
Now,  read  the  will  and  codicil  as  one,  and, 
if  there  be  a  conflict  between  item  2  and  item 
3,  then,  under  the  well-known  rule,  Item  3 
governs. 

For  these  reasons,  I  concur  in  the  result 


(91  S.  C.  300V 

PORTER  et  al.  r.  LANCASTER  t 

(Supreme  Court  of  South  Carolina.    March  30, 

1912.) 

1.  Deeds   (f   124*)— Construction— Estate- 
Fee. 

A  deed  to  the  wife  of  the  grantor  "and  the 
issue  of  her  body"  by  him  begotten,  to  have 
and  to  hold  unto  her  "and  the  issue  of  her 
body,  as  aforesaid,  their  heirs  and  assigns  for- 
ever," conveyed  a  title  in  fee  at  the  date  of  its- 
execution. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  |§  345-355,  416-128,  434,  435,  439,  452; 
Dec.  Dig.  |  124.»] 

2.  Deeds  (S  136»)— Construction— Title  of 
Grantees. 

Under  such  deed,  the  wife  and  their  issue- 
then  living  took  title  as  tenants  in  .common. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent- 
Dig.  |§  372,  431-433;   Dec.  Dig.  f  136.»] 

3.  Adverse  Possession  (§  105*)— Effect. 

The  grantees  of  a  deed  in  fee  cannot  re- 
I  cover  land  which  had  been  held  openly,  notori- 
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oasly,   and   adverse]/  against  them  for  more 
than  20  years. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §  603;  Dec  Dig.  I 
105.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  J.  W.  De  Yore,  Judge. 

Action  by  Sarah  Porter  and  others  against 
Leila  L.  Lancaster.  From  a  judgment  for 
defendant,  plaintiffs  appeal.     Affirmed. 

6.  M.  Greene,  for  appellants.  J.  A.  Willis 
and  W.  H.  Townsend,  for  respondent. 

FRASER,'  J.  This  case  was  heard  In 
the  circuit  court  on  an  agreed  statement 
of  facts.  It  appears  that  on  the  14th  day 
of  December,  1875,  Charles  Smith,  for  a 
valuable  consideration,  conveyed  a  certain 
tract  of  land  to  his  wife,  Priscilla  Smith, 
"and  the  issue  of  her  body  by  me  Charles 
Smith  begotten,  *  *  *  To  Have  and  To 
Hold  all  and  singular  the  premises  before 
mentioned  unto  the  said  Priscilla  Smith  and 
the  issue  of  her  body,  as  aforesaid,  their 
heirs  and  assigns  forever."  At  that  time 
there  were  three  of  such  issue  alive — Sarah 
Porter,  W.  H.  Smith,  and  J.  W.  Smith.  After- 
wards there  were  three  more — C.  M.  Smith, 
Ogretto  Mock,  and  J.  L.  Smith.  Mrs.  Pris- 
cilla Smith  mortgaged  the  land.  The  mort- 
gage was  foreclosed,  and  the  land  sold  to 
Mrs.  Wilson,  the  mother  of  the  respondent 
Mrs.  Wilson  has  since  died,  and  Mrs.  Lan- 
caster, the  respondent,  takes  as  one  of  her 
heirs.  Mrs.  Priscilla  Smith  and  Mr.  Charles 
Smith  are  also  dead.  It  is  admitted  that 
Mrs.  Wilson  and  the  respondent  have  been 
"in  open,  notorious,  and  exclusive  posses- 
sion" of  said  land  "claiming  as  owner  ad- 
versely to  the  world"  since  May  4, 1885.  The 
appellants  claim  that  two  of  the  issue  of 
Charles  and  Priscilla  Smith  are  not  barred 
by  the  statute;  hence  the  statute  is  kept 
open  to  all. 

His  honor  says:  "The  plaintiffs  contend 
that  under  the  above-mentioned  deed  Mrs. 
Priscilla  Smith  took  either  (1)  a  life  estate 
with  remainder  to  her  children  as  purchas- 
ers, or  (2)  as  a  tenant  in  common  with  her 
children  as  purchasers  of  the  land  in  ques- 
tion," to  which  must  be  added  that  the  word 
"issue"  opened  to  admit  after-born  issue. 
"The  defendant  contends  that  Mrs.  Priscilla 
Smith  took  under  said  deed  a  fee  conditional 
special,  and,  having  alienated  the  land  by 
way  of  mortgage*  and  the  subsequent  sale, 
under  proceedings  in  foreclosure  after  the 
birth  of  such  special  issue,  the  purchaser 
at  the  foreclosure  sale  and  the  defendant, 
her  heir,  have  good  title  in  fee  to  the  land 
in  question."  His  honor  decrees:  "Under  no 
view  of  the  case  are  the  plaintiffs  entitled 
to  recover  possession  of  the  land  in  dispute" 
— and  dismisses  the  complaint.  There  are 
seven  exceptions,  but  the  appellant  consoli- 
dated as  follows:  <4The  only  question  in- 
volved in  this  case  is  whether  Priscilla  Smith 


took  a  fee  conditional-  under  the  deed  of 
Charles  Smith  to  Priscilla  Smith  and  the 
issue  of  her  body  by  me  the  said  Charles 
Smith  begotten,  or .  did  Priscilla  take  with 
the  issue  of  her  body  by  Charles  Smith  be- 
gotten as  tenants  in  common."  Appellant 
later  explains  that  issue  means  issue  alive 
at  the  death  of  Priscilla.  Much  is  said 
about  "conditions  special"  and  "the  rule  in 
Shelley's  Case." 

[1]  This  Is  not  a  will  that  speaks  after  the 
execution  and  at  the  time  of  the  death.  This 
is  a  deed  and  speaks  on  the  14th  day  of  De- 
cember, 1875.  It  will  be  observed  that  there 
is  no  life  estate  and  no  remainder.  The 
rule  in  Shelley's  Case  has  no  application. 
The  word  "issue"  does  not  occur  in  the 
habendum  alone.  Substitute  for  the  words 
"Priscilla  Smith  and  the  issue  of  her  body 
by  me  the  said  Charles  Smith  begotten,"  the 
letter  A.,  and  you  have  a  conveyance  to  A. 
and  an  habendum  to  A.  and  his  (their)  heirs 
and  assigns  forever.  It  is  just  an  ordinary, 
plain  deed  in  fee  to  A.  On  that  day  there 
was  no  doubt  as  to  who  were  included  In 
the  term  "issue,"  and  it  was  as  if  he  had 
named  them,  Sarah  Porter,  W.  H.  Smith, 
and  J.  W.  Smith. 

[2,31  Mrs.  Smith  and  her  three  children 
took  as  tenants  in  common.  The  land  hav- 
ing been  held  openly,  notoriously,  and  ad- 
versely against  them  for  more  than  20  years, 
they  cannot  recover.  The  admission  of  an 
adverse  holding  carries  with  it  an  ouster. 
Mendenhall  v.  Mower,  16  S.  C.  311.  "The 
word  Issue*  is  susceptible  of  three  meanings: 
(1)  It  may  describe  a  class  of  persons  who 
are  to  take  as  joint  tenants  with  the  parties 
named.  (2)  It  may  be  descriptive  of  a  class 
who  are  to  take  at  a  definite  and  fixed  time 
as  purchasers.  (3)  It  may  denote  an  indefi- 
nite succession  of  lineal  descendants  who 
are  to  take  by  inheritance.  Whenever  this 
word  is  used,  either  in  a  deed  or  will,  it 
must  be  used  in  one  of  these  senses."  This 
case  falls  within  class  No.  1.  In  the  case  of 
Robinson  v.  Harris,  73  S.  C.  469,  53  S.  E. 
755,  the  testator  devised  to  A.  and  her  own 
children  and  to  B.  and  his  own  children  a 
tract  of  land.  B.  had  no  children  at  the 
date  of  the  death  of  the  testator,  but  left  a 
eon  born  afterwards,  who  claims  an  interest 
in  the  land.  The  circuit  judge  held  that, 
as  the  will  fixed  no  time  for  the  vesting  of 
the  interest  of  the  devisees,  it  vested  at  the 
death,  of  the-  tootator,  and  an-  after  ^buin^cfafflr  ** 
did  not  take.  Tbis  court  affirmed  the  cir- 
cuit decree.  In  Johnson  r.  Johnson,  McMul. 
Eq.  347 :  "As  is  said  In  Wild's  Case,  6  Coke, 
16,  which  has  been  followed  as  familiar  law 
ever  since,  that  if  lands  are  devised  to  A. 
and  Ms  children,  who  have  children  living,  at 
the  time,  they  take  as  joint  tenants  or  ten- 
ants in  common."  In  Wallace  v.  Craig,  27 
S.  C.  524,  4  S.  El  80,  the  rule  is  thus  stated: 
"In  Wild's  Case,  6  Coke,  16,  as  follows:  If 
A.  devises  his  lands  to  B.  and  his  children 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dee.  Dig.  *  Am.  Dig.  Key  No.'  Series  ft  Rep'r  Indexes 


376 


74  SOUTHEASTERN  REPORTER 


(&  a 


or  issue  and  he  then  have  children  or  issue 
of  his  body,  then  his  express  intent  may 
take  effect  according  to  the  rule  of  the  com- 
mon law,  and  no  certain  and  manifest  in- 
tent appears  in  the  will  to  the  contrary* 
Therefore  in  such  case  they  shall  have  but  a 
joint  estate."  This  case  is  followed  in  Fos- 
ter y.  Glover,  46  S.  O.  540,  24  S.  E.  100,  and 
elsewhere.  See  also,  the  case  of  Reeves  v. 
Cook,  71  S.  C.  275,  51  S.  E.  93.  In  that  case 
after-born  children  were  provided  for.  In 
this  case  they  were  not 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  is  affirmed. 

GARY,   C.   J.,   and  HTDRICK,   WOODS, 
and  WATTS,  JJ.,  concur. 


(91  s.  C.  176) 

BURNETT  &  JOHNSTON. r.  SENN. 

(Supreme  Court  of  South  Carolina.    March  30, 

1912.) 

Ten  deb  (§  26*)— Pboceeding  to  Foreclose— 
Judgment. 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien  against  the  owner,  he  claimed  that  the 
largest  part  of  the  materials  for  which  a  lien 
was  claimed  had  been  sold  to  a  contractor,  but 
admitted  liability  for  materials  of  the  value  of 
$37.51,  which  was  tendered  in  court  together 
with  costs,  refusing  however,  to  admit  that 
plaintiff  was  entitled  to  judgment  for  that 
amount,  plaintiff  was  at  least  entitled  to  a  judg- 
ment for  such  sum  on  the  return  of  a  verdict 
for  defendant  and  to  enforce  the  same,  if  not 
paid,  by  a  sale  of  the  property,  it  appearing 
that  there  was  a  bona  fide  dispute  on  reasonable 
grounds  as  to  the  amount  due  on  the  statutory 
lien. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  if  88-02,  95;    Dec  Dig.  $  26.*] 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  C.  Watts,  Judge. 

"To  be  officially  reported.* 

[Proceedings  to  foreclose  a  mechanic's  lien 
by  Burnett  &  Johnston  against  J.  H.  Senn. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

Stanyarne  Wilson,  for  appellant  John- 
son, Nash  &  Daniel,  for  •  respondent. 

WOODS,  J.  The  Issues  made  by  the  ap- 
peal are  fully  set  out  in  the  opinion  of  Mr. 
Justice  Fraser  and  need  not  be  repeated. 
There  are  only  two  points  on  which  there 
is  a  difference  of  opinion. 

I  agree  with  Mr.  Justice  Fraser  that  the 
testimony  of  Senn  as  to  what  he  heard  Stov- 
er say  at  the  telephone  after  calling  for  the 
office  of  plaintiffs  was  not  competent  as  evi- 
dence against  plaintiffs,  in  the  absence  of 
evidence  that  the  call  had  been  answered 
from  the  office  of  the  plaintiffs,  and  that 
some  one  in  the  office  had  agreed  to  sell  the 
material  to  Stover. 

But  it  seems  to  me  that  the  record  makes 
it  clear  that  the  error  was  not  material. 


The  case  depended  on  the  most  direct  and 
positive  contradictions;  evidence  on  one  side 
that  Senn  had  gone  to  the  place  of  busi- 
ness of  the  plaintiffs  and  purchased  the 
building  material,  on  the  other  that  Senn 
had  an  independent  contract  with  Stover  to 
build  a  house,  and  that  he  did  not  agree  to 
pay  for  any  material  except  a  small  quanti- 
ty of  the  fcrlce  of  $37.51,  which  he  had  pur* 
chased  after  Stover  had  defaulted  in  his  con- 
tract The  verdict  shows  that  the  jury  be- 
lieved the  defendant's  testimony  and  reject- 
ed that  of  plaintiffs.  The  statement  of  Senn 
with  respect  to  what  he  heard  Stover  say 
at  the  telephone  was  a  circumstance  too 
small  to  be  regarded  a  significant  factor  in 
the  finding  of  the  jury  on  the  issues  submit- 
ted to  them.  I  concur  in  the  view  that  all 
the  other  exceptions  should  be  overruled,  but 
I  think  the  plaintiffs  should  have  judgment 
for  $3J.51,  the  sum  admitted  to  be  due,  with 
the  costs  which  had  accrued  at  the  date  of 
the  tender. 

The  record  shows  that  there  was  a  bona 
fide  dispute  upon  reasonable  grounds  as  to 
the  amount  due  on  the  statutory  lien,  and 
under  the  authority  of  Reynolds  v.  Price,  88 
S.  C.  530,  71  S.  E.  51,  there  is  no  escape 
from  the  conclusion  that  tender  of  the  real 
amount  due  was  not  a  discharge  of  the  Hen. 

The  majority  of  the  court  being  of  the 
opinion  that  the  petitioners  should  have  had 
judgment  for  $37.51,  therefore  it  is  the  judg- 
ment of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case 
be  remanded  to  that  court  with  instructions 
to  enter  judgment  in  favor  of  petitioners  for 
said  sum,  and  for  the  costs  of  the  proceed- 
ings up  to  the  date  of  the  tender,  and  with 
leave  to  enforce  payment  thereof  by  sale  of 
the  property  described  in  the  petition,  un- 
less said  sum  and  said  costs,  as  taxed  by 
the  clerk,  shall  be  paid  into  the  hands  of  the 
clerk  within  10  days  after  notice  of  the  tax- 
ation of  said  costs  by  the  clerk. 

GARY,  C.  J*  and  HTDRICK,  J.  We  con- 
cur in  the  judgment  suggested  by  Mr.  Justice 
WOODS,  because  we  think  all  the  exceptions 
should  be  overruled,  except  the  fifth, 

WATTS,  J.,  disqualified. 

FRASER,  J.  (dissenting).  This  Is  a  pro- 
ceeding to  foreclose  a  mechanic's  lien.  It 
seems  that  the  respondent,  Senn,  made  a  con- 
tract with  one  W.  O.  Stover  to 'erect  for  him 
some  houses  at  Mayo,  In  Spartanburg  coun- 
ty. It  is  not  denied  that  Stover  had  con- 
tracted with  Senn  to  furnish  all  materials 
and  to  do  the  work  for  the  stipulated  price. 
Some  of  the  materials  are  furnished  by  the 
appellants,  Burnett  &  Johnston.  The  amount 
claimed  by  the  appellants  was  $598.15. 

The  record  shows  that  the  respondent  ad- 
mitted that  he  was  responsible  for  $37.51  of 
the  amount  claimed,  and  tendered  it  and  the 
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costs  up  to  the  date  of  trial.  The  record  Is 
as  follows:  "Mr.  Nash:  We  do  not  admit  that 
they  can  take  judgment  like  this,  but  we 
tender  them  now  $37.51  In  payment  of  our 
obligation,  and  we  also  agree  to  pay  the  costs 
up  to  this  date  and  tender  It  also,  and  here 
Is  the  money." 

It  seems  that  Mr.  Senn  lived  in  Greenville 
county  at  the  time  of  the  contract  and  went 
to  Mayo  with  Mr.  Stover  to  locate  the  build- 
ings. On  the  way  they  passed  through  Spar- 
tanburg and  called  at  the  lumber  yard  of 
Burnett  &  Johnston,  when  the  larger  part 
of  the  bill  was  purchased.  Stover  did  not 
complete  the  work,  and  the  amount  of  $37.51 
was  ordered  by  Senn  alone.  As  to  the  rest 
•of  the  bill,  Stover  participated,  at  least  In 
the  purchase.  At  the  time  of  the  purchase 
of  the  first  bill,  Senn  was  present  The  lum- 
ber was  shipped  to  Stover  at  Mayo;  the  ap- 
pellants stating  that  this  was  merely  for  con- 
venience In  order  to  hasten  the  delivery,  as 
Senn  would  not  be  at  Mayo  to  receive  it 
That  the  subsequent  shipments,  except  those 
covered  by  $37.51,  were  made  in  the  same 
way.  The  evidence  shows  that  the  original 
entry  was  in  the  name  of  W.  O.  Stover,  and 
afterwards  the  name  of  J.  H.  Senn  was 
added.  The  only  testimony  to  which  the  at- 
tention of  this  court  Is  called  by  way  of  ex- 
ception is  that  In  relation  to  a  statement 
over  the  phone. 

1.  The  other  exceptions  are  to  the  charge 
and  to  the  decree.  I  think  the  first  excep- 
tion ought  to  be  sustained.  The  case  of  Gil- 
llland  v.  Southern  Railway,  85  S.  G.  26,  67 
8.  E.  20,  27  L.  R.  A.  (N.  S.)  1106,  137  Am. 
St  Rep.  861,  does  not  authorize  the  admis- 
sion of  this  evidence.  Identification  of  a 
person  by  Ids  voice  may  not  be  necessary, 
especially  In  the  case  of  a  railroad  office, 
where  the  law  provides  "that  any  one  occu- 
pying an  office  or  room  in  any  railway  sta- 
tion and  attending  to  and  transacting  there- 
in the  business  of  any  railroad  *  *  • 
shall  be  deemed  the  agent"  But  it  is  neces- 
sary* to  show  that  there  was  some  one  at  the 
other  end  of  the  line.  The  testimony  Is, 
"Did  he  get  somebody  when  he  called  for 
Burnett  &  Johnston?  I  guess  he  did,  he  was 
talking."  The  test  suggested  by  respondent 
is  fair  here.  He  says,  "Gut  out  the  lines." 
It  is  done.  A  man  goes  to  an  office,  opens 
the  door,  and  makes  a  statement  loud  enough 
to  be  heard  by  a  third  person.  No  one  could 
suppose  that  such  statement  could  bind  the 
owner  of  the  office  unless  It  were  at  least 
shown  that  there  was  some  one  there  to  hear 
the  statement  It  seems  to  me  that  this  ex- 
ception ought  to  be  sustained. 

I  cannot*  agree  with  the  majority  of  this 
court  because,  in  my  Judgment,  when  a  par- 
ty loses  his  cause  and  there  has  been  In- 
troduced against  him  evidence  which  is  rele- 
vant, though  inadmissible,  he  is  entitled  to 
a  new  trlaL  When  this  court  passes  on  the 
effect  of  the  testimony,  it  is  really  passing 
on  the  facts  of  the  case  and  invading  the 


province  of  the  Jury.  None  but  the  Jury  can 
say  what  effect  the  incompetent  testimony 
had  or  ought  to  have  had. 

2.  The  appellant  consolidated  the  second, 
third,  and  fourth  exceptions  as  follows:  "Sec- 
ond, third,  and  fourth  grounds:  Alleged  vio- 
lation of  section  26,  art  5,  of  the  Consti- 
tution." 

The  objectionable  language  was:  If  John- 
ston k  Burnett  sold  him  (Stover)  and  looked 
to  him  for  pay,  and  subsequently  discovered 
that  they  could  not  get  It  out  of  Stover,  and 
charged  the  account  to  Senn,  then, N  under 
those  circumstances,  petitioners  would  not 
be  entitled  to  recover  anything  against 
44 Senn,"  and  "if  plaintiffs  had  actual  knowl- 
edge of  the  fact  that  Stover  was  an  inde- 
pendent contractor  with  Senn,  and  dealt  with 
him  with  that  knowledge  or  notice,  why  then 
they  did  so  at  their  peril;  under  circumstanc- 
es of  that  sort  they  would  have  to  look  to 
Stover  for  their  debt,"  and  "If  Senn  went  to 
Johnston  &  Burnett  and  told  them  that 
Stover  wanted  certain  material,  and,  'if 
Stover  don't  pay  It  I  will,'  then  they  looked 
directly  to  Stover,  and  indirectly  to  Senn, 
and  that  would  not  be  sufficient  to  hold  him 
responsible." 

His  honor  did  not  intimate  his  opinion  or 
state  the  facts.  He  merely  said  in  short, 
"if  the  materials  were  sold  to  Senn,  then 
Senn  Is  responsible."  If  they  were  sold  to 
Stover,  then  Senn  was  not  liable,  even 
though  he  undertook  verbally  to  guarantee 
the  payment  These  exceptions  are  over- 
ruled. 

3.  Exception  5:  "5.  In  decreeing  that  the 
petition  be  dismissed  and  the  lien  canceled, 
and  that  defendant  recover  his  costs  of  plain- 
tiffs; the  errors  being:  (1)  That  it  was  an 
admitted  fact  in  the  case,  and  so  stated  by 
the  court  on  the  record,  that  plaintiffs  were 
entitled  to  Judgment  in  the  cause  for  $37.51, 
and  his  honor  should  in  any  event  have  de- 
creed against  defendant  for  that  amount  and 
the  costs  of  the  action ;  and  (2)  that  the  lien 
should  not  have  been  canceled  so  long  as  any 
amount  was  due  and  unpaid  thereon." 

The  first  specification  cannot  be  sustained. 
The  record  quoted  above  shows  that  Mr. 
Nash,  the  attorney  for  the  respondent,  stat- 
ed: "We  do  not  admit  that  they  can  take 
Judgment  like  this, '  but  we  tender  them  now 
$37.51  in  payment  of  our  obligation,  and  we 
will  also  agree  to  pay  the  costs  up  to  this 
date  and  tender  it  also,  and  here  Is  your 
money."  The  appellant  has  overlooked  this 
statement  It  Is  In  the  case,  and  we  are 
bound  by  It 

As  to  the  second  proposition:  I  would  say 
this  was  a  proceeding  to  enforce  a  lien.  The 
record  shows  that  the  full  amount  (covered 
by  exceptions)  and  costs  were  tendered  Jn 
open  court  That  extinguished  the  lien,  and 
It  seemed  to  me  ought  to. 

Again  I  cannot  agree  with  the  majority  of 
the  court.  It  seems  to  me  that  when  the 
court  finds  that  a  debtor  honestly  tries  to  as- 


378 


74  SOUTHEASTERN  REPORTER 


(S.C 


certain  the  amount  of  his  indebtedness,  and 
the  creditor,  refuses  to  tell  him,  and,  as  soon 
as  he  is  informed  (1.  e.,  when  suit  is  brought), 
the  debtor  tenders  the  amount  of  the  debts 
with  cost  and  repeats  the  tender  in  open 
court,  the  court  ought  not  to  allow  a  judg- 
ment against  him  if  it  has  a  discretion  to  re- 
fuse. It  seems  to  me  that  to  allow  a  judg- 
ment for  money  only  under  the  circumstanc- 
es so  found  is  stretching  discretion  beyond 
its  utmost  tether. 

My  opinion  is  overruled  by  the  opinion  of 
the  majority,  and  the  judgment  of  this  court 
is  that  the  judgment  appealed  from  is  re- 
versed and  the  cause  remanded  to  the  cir- 
cuit court  to  allow  the  entry  of  judgment  in 
accordance  with  the  opinion  of  the  majority 
of  the  court 

WATTS,  X,  disqualified. 

(91  s.  C.  129) 

KERSHAW  r.  BURNS. 

(Supreme   Court   of   South  Carolina.     March 

26,  1912.) 

L  Appeal  and  Erbob  (J  891*)— Questions 
Reviewable— Issue  of  Title— "Easement 
Appubten  ant.  " 

An  "easement  appurtenant"  being  one 
which  inheres  in  the  land,  and  is  necessary  to 
the  enjoyment  thereof,  and  is  in  the  nature  of 
a  covenant  running  with  the  land,  attached  to 
the  land  to  which  it  is  appurtenant,  an  issue 
as  to  the  existence  of  such  an  easement  in- 
volves title;  and  the  facts  are  not  reviewable 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3890-3899,  3912,  3913; 
Dec.  Dig.  |  991.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1.  pp.  477-487;   vol.  8,  p.  7580.] 

2.  Easements  (|  3*)— "Easement  Appurte- 
nant' '—Existence. 

A  right  of  way  which  has  neither  of  its 
termini  on  the  premises  of  the  claimant,  and 
is  not  essentially  necessary  to  the  enjoyment 
of  such  premises,  is  not  appurtenant,  but  a 
mere  right  of  way  in  gross. 

[Ed.  Note.— For  other  cases,  see  Easements. 
Cent.  Dig.    ||  8-12;    Dec.    Dig.   §  3.*] 

3.  Easements  (§  3*)— Easement  Appubte- 
nant— Existence. 

The  nature  of  an  easement  of  a  way, 
whether  in  gross  or  appurtenant,  is  not  deter- 
mined solely  by  the  language  of  the  deed  grant- 
ing it,  but  is  dependent  on  the  facts  of  the 
particular  case;  and  the  court  must  define  the 
two  kinds  of  easement  to  permit  the  jury  to 
determine  from  the  facts  the  kind  of  easement 
created. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  H  8-12;    Dec.  Dig.  |  3.*] 

4.  Easements  (§  61*)— Actions— Complaint 
—Sufficiency. 

A  complaint,  in  an  action  involving  a  right 
of  easement  over  an  alley,  which  alleges  that 
plaintiff  is  seised  of  a  lot  and  owns  a  right 
of  way  easement,  appurtenant  to  the  lot,  in 
and  over  an  alleyway,  and  that  the  way  is 
necessary  for  the  use  and  enjoyment  of  his 
property,  sufficiently  charges  that  the  way  is 
essentially  necessary  to  the  enjoyment  of  the 
land,  and  states  a  cause  of  action,  as  against 


a  demurrer,  on  the  theory  that  the  easement 
is  not  an  easement  appurtenant. 

[Ed.  Note. — For  other  cases,  see  Easements. 
Cent.  Dig.  H  102,  130-144,-148;  Dec.  Dig.  f 
61.*] 

5.  Easements  ft  3*)— Right  or  Wat— Deeds 

—Easement  Appurtenant. 

A  provision  in  a  deed  of  a  lot  that  the 
use  of  described  land  is  permitted  to  the  gran- 
tee is  appropriate  to  the  creation  of  a  right 
of  way  appurtenant;  but  it  does  not  confer  a 
right  of  way  appurtenant,  unless  the  evidence 
shows  the  existence  of  the  essential  elements 
of  such  an  easement 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  ,§  8-12;   Dec  Dig.  §  3.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County;  John  S.  Wilson,  Judge. 

4<To  be  officially  reported." 

Action  by  Friday  Kershaw  against  W.  B. 
Burns.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Lee  k  Moise,  for  appellant  Purdy  & 
Bland,  for  respondent 

GABY,  C.  J.  This  action  Involves  a  right 
of  easement  over  an  alley. 

The  complaint  alleges:  That  the  plain- 
tiff is  seised  in  fee  and  possessed  of  all  that 
lot  of  land  in  the'  city  of  Sumter  bounded 
north  by  Hampton  avenue,  east  by  land  of 
Mrs.  Gregg,  south  by  land  of  Mrs.  C.  C.  Bult- 
man,  and  west  by-  the  strip  of  land  or  al- 
leyway hereinafter  referred  to.  That  the 
plaintiff  owns  a  right  of  way  easement,  ap- 
purtenant to  the  lot  described,  in  and  over 
the  said  alleyway  for  ingress  and  egress  from 
Hampton  avenue  to  the  lot  above  described; 
Hampton  avenue  being  a  public  street  That 
the  plaintiff  owns  a  large  building;,  situ- 
ated on  the  lot  hereinafter  described,  and 
conducts  a  restaurant  and  hotel  in  the  build- 
ing on  said  lot,  and  resides  with  his  family 
in  the  building  located  thereon;  and  it  is 
necessary  for  the  use  and  enjoyment  of  his 
property  that  he  have  the  continuous  use  of 
said  alleyway  for  the  ingress  and  egress 
thereto.  The  defendant  denied  the  allega- 
tions of  the  complaint,  and  alleged  title  to 
himself.  A  temporary  order  of  injunction 
was  granted  when  the  action  was  commenc- 
ed. Under  an  order  of  reference,  the  master 
took  the  testimony,  and  reported  it  to  the 
court  His  honor,  the  circuit  judge,  heard 
the  case,  without  a  jury,  and  dismissed  the 
complaint,  whereupon  the  defendant  ap- 
pealed. 

The  exceptions,  though  numerous,  may  be 
classified  under  two  heads:  (1)  Those  assign- 
ing error  on  the  part  of  his  honor,  the  pre- 
siding judge,  in  his  findings  of  fact;  and  (2) 
those  assigning  error  in  not  ruling  that  the 
plaintiff  had  a  right  of  way  appurtenant 
over  the  alley. 

[1]  We  will  consider,  first,  whether  the 
facts  are  reviewable  by  this  court  The 
following  statement  appears  in  the  record: 
"The  plaintiff  claimed  an  easement  or  right 


•For  other 


mi  tain*  topic  and  mcUob  NUMBJEE  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


S.G) 


KERSHAW  r.  BURKS 


379 


of  way  over  a  strip  of  land  10  or  11  feet 
wide  *  *  *  owned  and  occupied  by  the 
plaintiff,  and  the  defendant  denied  that  the 
plaintiff  had  any  such  right,  and  claimed 
that  he  had  title  to  the  same,  free  from  any 
right  on  the  part  of  the  plaintiff,  and  this 
raised  the  issue  for  trial."  The  characteris- 
tics of  an  easement  appurtenant  are  thus 
stated  In  14  Cyc.  1140:  "An  easement  ap- 
purtenant is  one  that  inheres  in  the  land, 
concerns  the  premises,  and  Is  necessary  to 
the  enjoyment  thereof,  and  is  In  the  nature 
of  a  covenant  running  with  the  land,  at- 
tached to  the  land  to  which  it  is  appurte- 
nant, and  passing  by  deeds  of  conveyance." 
To  the  same  effect  are  the  cases  of  Stovall 
v.  Granite  Co.,  116  6a.  376,  42  S.  E.  723,  and 
Whaley  v.  Stevens,  21  S.  G.  221.  An  issue  of 
title  was  therefore  involved,  and  the  facts 
are  not  reviewable  by  this  court.  Alston  v. 
Limehouse,  60  S.  G.  559,  39  S.  E.  188 ;  John- 
son v.  Jones,  72  S.  C.  270,  51  S.  E.  805. 
These  exceptions  are  therefore  overruled. 

[2]  We  proceed  to  consider  whether  there 
was  error  in  not  adjudging  that  the  plain- 
tiff had  a  right  of  way  appurtenant  The 
distinction  between  rights  of  way  in  gross 
and  appurtenant  is  thus  pointed  out,  in  the 
case  of  Whaley  v.  Stevens,  21  S.  G.  221:  "A 
right  of  way  may  be  in  gross,  or  it  may  be 
appendant  or  appurtenant  to  land,  and  the 
distinction  between  the  two  kinds  of  rights 
are  very  marked  and  important  In  the  for- 
mer, it  is  a  mere  personal  privilege,  which 
dies  with  the  person  who  may  have  acquired 
it;  while  in  the  latter  it  inheres  in  the  land 
to  which  it  is  appurtenant,  is  essentially  nec- 
essary to  its  enjoyment,  and  passes  with  it 
An  essential  feature  of  a  right  of  way  ap- 
purtenant is  that  it  must  have  one  of  its 
termini  on  the  land  to  which  it  is  claimed 
to  be  appurtenant"  There  was  a  second 
appeal  in  said  case  (27  S.  G.  549,  4  S.  E.  145), 
and  the  court  in  construing  the  opinion  in 
the  former  appeal,  said:  "The  court  said  in 
the  former  appeal,  through  Mr.  Justice  Mc- 
Iver,  delivering  the  opinion,  'that  a  way  to 
be  appurtenant  it  must  adhere  in  the  land, 
and  be  essentially  necessary  to  its  enjoy- 
ment  (Whaley  v.  Stevens,  21  S.  G.  223);  and, 
further,  that  the  complaint  therein  was  de- 
fective as  a  complaint  for  a  way  appurte- 
nant; that  It  did  not  allege  that  it  was  nec- 
essary for  the  enjoyment  of  the  land  known 
as  Ganeslatch.'  Mr.  Washburne  says:  'Ways 
are  said  to  be  appendant  or  appurtenant 
when  they  are  Incident  to  an  estate;  one 
terminus  being  on  the  land  of  the  party 
claiming.  They  must  inhere  in  the  land, 
concern  the  premises,  and  be  essentially  nec- 
essary to  their  enjoyment*  Wash.  Eas.  c 
2,  |  5,  p.  217."  The  syllabus  in  the  case  of 
Fisher  v.  Fair,  34  S.  a  203,  13  S.  E.  470, 
14  L.  R.  A.  333,  which  states  the  principle 
correctly,  is  as  follows:  "A  right  of  way 
which  has  neither  of  its  termini  on  the  prem- 
ises of  the  grantee,  and  is  not  essentially 


necessary  to  the  enjoyment  of  his  premises, 
is  not  appurtenant  but  a  mere  right  of  way 
in  gross,  which  is  personal  to  the  grantee, 
and  cannot  be  by  him  transferred,  notwith- 
standing the  grant  is  to  him  for  value,  and 
to  his  heirs  and  assigns  forever."  (Italics 
ours.) 

[S]  It  will  thus  be  seen  that  the  nature  of 
the  easement  is  not  to  be  determined  solely 
by  the  language  of  the  deed  granting  it;  but 
the  question  whether  the  right  of  way  is  in 
gross  or  appurtenant  to  the  land  is  dependent 
upon  the  facts  of  the  particular  case.  In  oth- 
er words,  it  Is  a  mixed  question  of  law  and 
fact  It  is  the  duty  of  the  court  to  define 
these  different  kinds  of  easement;  but  it  is 
the  province  of  the  jury  to  determine  wheth- 
er the  facts  constitute  the  one  or  the  other, 
when  they  are  in  dispute.  The  principle  is 
well  settled  that  a  right  of  way  appurtenant 
cannot  be  granted,  unless  it  is  essentially 
necessary  to  the  enjoyment  of  the  land  to 
which  it  appertains. 

[4]  The  complaint  herein  was  not  subject 
to  demurrer,  as  in  the  case  of  Whaley  v. 
Stevens,  21  S.  G.  221,  for  the  reason  that  the 
plaintiff  alleges,  that  "it  is  necessary  for  the 
use  and  enjoyment  of  his  property;  that  he 
have  the  continuous  use  of  said  easement 
and  right  of  way  and  the  use  of  the  alleyway 
for  ingress  and  egress  to  said  property." 

[5]  Let  us  now  turn  to  the  testimony.  On 
the  29th  of  October  1890,  E.  W.  Moise,  con- 
veyed to  B.  G.  Pierson,  by  deed,  the  lqt  of 
land  now  owned  by  the  plaintiff,  in  which 
appears  this  provision:  "The  use  of  the  land, 
between  Reld's  land  and  the  lot  herein  con- 
veyed, being  permitted  to  the  grantee,  B.  G. 
Pierson."  B.  G.  Pierson  made  a  deed  of  con- 
veyance of  said  lot  to  Susan  Peters  on  the 
6th  of  January,  1894,  and  the  following  ap- 
pears as  a  part  of  the  description  of  the 
land  thereby  conveyed:  "The  use  of  the  land 
between  John  Reld's  land  and  the  lot  herein 
conveyed,  being  permitted  to  the  grantee  B. 
G.  Pierson."  Susan  Peters  conveyed  the  land 
to  Friday  Kershaw,  the  plaintiff,  on  the  7th 
of  November,  1908,  and  in  her  deed  are  these 
words,  "also  all  my  right  title  and  interest 
in  and  to  the  alley-way,  above  referred  to. 
*  •  •  "  On  the  23d  of  February,  1898,  E. 
W.  Moise  executed  a  deed  of  conveyance  of 
the  land  to  E.  A.  Solomons,  trustee;  also 
"the  said  lot  including  the  alley-way  in  the 
rear  of  said  premises,  leading  to  Republican 
street"  On  the  24th  of  May,  1899,  E.  A. 
Solomons,  trustee,  conveyed  the  said  lot  to 
W.  B.  Burns,  the  defendant;  also  "the  said 
lot  including  an  alley-way  in  the  rear  of  said 
premises,  leading  to  Republican  street" 

His  honor,  the  circuit  judge,  made  the  fol- 
lowing findings  of  fact:  "The  question  as  to 
having  a  right  of  way  by  necessity  was 
scarcely  touched  upon  by  the  plaintiff,  and 
was  not  insisted  on;  nor  was  any  argument 
made  on  the  question  of  having  a  right  of 
way  by  prescription,  although  his  counsel 
stated  that  no  rights  which  the  plaintiff  con- 
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ceived  himself  to  Lave  were  abandoned,  but 
the  main  reliance  was  placed  npon  title  by 
grant;  and  I  have  already  construed  the 
deeds  as  not  giving  any  right  by  grant,  and 
no  right  has  been  made  out  by  this  method. 
•  •  •  In  order  to  claim  a  right  of  way  by 
prescription,  one  terminus  must  be  upon  the 
land  of  the  dominant  estate,  must  adhere 
in  it,  and  be  essential  to  its  enjoyment,  and 
the  use  must  be  adverse  and  not  permissive; 
and  none  of  these  requisites  exist  here,  al- 
though, independent  of  this,  the  plaintiff  has 
not  shown  any  right  to  the  use  of  the  alley- 
way by  prescription.  •  •  •  From  what  I 
have  said  and  held,  it  follows  that  the  plain- 
tiff haB  failed  to  make  out  any  right,  in  any 
of  the  methods  required  by  law,  to  the  right 
of  way  or  easement  claimed  by  him;  and  I 
so  find  and  adjudge." 

As  we  have  said,  these  findings  relate  to 
the  question  of  title,  and  are  not  reviewable 
by  this  court 

It  will  be  seen  that  his  honor,  the  circuit 
Judge,  finds  that  "the  question  as  to  having 
a  right  of  way  by  necessity  was  scarcely 
touched  upon  by  the  plaintiff,  and  was  not 
insisted  on,  •  •  •  but  the  main  reliance 
was  placed  upon  title  by  grant"  As  we  have 
already  shown,  a  right  of  way  appurtenant 
is  not  only  dependent  upon  the  words  of  the 
grant  but  upon  the  further  question  whether 
there  are  facts  sufficient  to  prove  the  essen- 
tial elements  of  such  an  easement;  one  of 
which  being  that  it  is  essentially  necessary 
to  the  enjoyment  of  the  land  to  which  it  ap- 
pertains. 

The  appellant's  attorneys  seemed  to  have 
entertained  the  Idea  that,  if  the  language  of 
the  grant  was  appropriate  to  the  creation  of 
a  right  of  way  appurtenant  he  was  entitled 
to  have  the  easement  so  adjudged,  without 
resorting  to  testimony,  although  the  facts 
were  in  dispute.  We  are  Inclined  to  the  opin- 
ion that  the  language  of  the  grant  was  ap- 
propriate to  the  creation  of  a  right  of  way 
appurtenant;  but  such  language  could  not 
confer  a  right  of  way  appurtenant  unless  the 
evidence  showed  that  all  the  essential  ele- 
ments of  such  an  easement  existed,  which  the 
circuit  court  held  was  not  done  in  this  case. 

Judgment  affirmed. 

WOODS,  J.,  concurs.  HTDRICK,  J.,  con- 
curs in  the  result 

(91  S.  C.  181) 

LANGFORD  et  si  v.  JENKINS  et  aL 

(Supreme  Court  of  South  Carolina.    March  30, 

1912.) 

Appeal  and  Ebrob   ((  110*)— Orders  Ap- 
pealable—New Trial. 

No  appeal  lies  from  an  order  granting  a 
new  trial,  unless  the  Supreme  Court  can  ren- 
der a  judgment  absolute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  740-748;  Dec.  Dig.  § 
HO.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County-;  George  E.  Prince, 
Judge. 

Partition  by  Mary  Langford  and  others 
against  Sallie  Jenkins' and  others.  From  an 
order  granting  plaintiffs  a  motion  for  a  new 
trial,  defendants  appeal.    Affirmed. 

Bates  &  Slmms,  for  appellants.    B.  T.  Rice, 

for  respondents. 

« 

WOODS,  J.  In  this  action  for  parti- 
tion the  defendants  denied  that  the  plaintiffs 
had  any  interest  in  the  land,  and  alleged  ti- 
tle in  themselves  to  the  entire  land.  On  the 
trial  of  the  legal  issue  of  title,  the  jury 
found  a  verdict  for  the  defendants.  There- 
after the  plaintiffs  made  a  motion  for  a  new 
trial  on  the  ground  that  the  circuit  judge 
had  given  the  jury  an  erroneous  instruction. 
The  motion  was  granted,  and  the  defendants 
appeal. 

No  appeal  lies  from  an  order  granting  a 
new  trial,  except  where  this  court  can  ren- 
der judgment  absolute.  Lamplay  v.  Atlan- 
tic Coast  Line  Ry.  Co.,  77  S.  C.  319,  57  S.  E. 
1104;  Barker  v.  Thomas,  85  S.  C.  82,  67 
S.  E.  1,  and  cases  cited.  The  defendants, 
while  admitting  this  rule,  contend  that  on 
the  evidence  offered  by  the  plaintiffs  the 
court  should  have  granted  their  motion  for 
nonsuit  or  their  motion  for  the  direction  of 
a  verdict  and  that  the  Supreme  Court,  if  it 
sustains  this  position,  could  grant  a  judg- 
ment absolute  in  favor  of  the  defendants, 
Careful  examination  of  the  record  does  not 
lead  to  the  clear  conviction  that  there  was 
no  error  committed  on  the  trial  against  the 
plaintiffs,  or  that  the  entire  competent  testi- 
mony offered  by  the  plaintiffs  would  not  have 
raised  an  issue  of  fact  to  be  passed  on  by 
the  jury.  In  holding  the  order  not  appeal- 
able, we  reserve  opinion  on  all  the  legal 
questions  in  the  case. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  J.,  concur. 

(91  S.  C.  183) 

BOYLES  et  aL  v.  WAGNER  et  aL    SAME  v» 

SANDERS. 

(Supreme  Court  of  South  Carolina.    March  30, 

1912.) 

Wills  (§  605*)— Construction— Estate  De- 
vised—"Heibs." 

Testator  declared  that  his  whole  estate 
should  be  kept  together  until  his  youngest 
daughter  should  arrive  at  21,  should  marry  or 
die,  and  that  when  either  of  those  events  hap- 
pened, the  whole  should  be  divided  among  tes- 
tator's children  living  at  the  time,  share  and 
share  alike,  that  the  portions  passing  to  sons 
or  daughters  should  not  be  liable  for  their 
debts  or  contracts,  or  for  any  debts  or  con- 
tracts of  any  husband  which  either  one  of  the 
daughters  might  thereafter  marry,  but  should 
be  for  the  sole  separate  use  of  them  and  the 
heirs  of  their  bodies  forever.     Held,  that  the 
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word  "heirs"  was  a  word  of  limitation,  so  that 
the  ancestors  would  take  the  whole  estate.    . 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1360-1365;    Dec.  Dig.  §  605.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3241-3265;  voL  8,  pp.  7677, 
7678.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;   Geo.  E.  Prince,  Judge. 

"To  be  officially  reported." 

Actions  by  J.  F.  Boyles  and  others  against 
F.  W.  Wagner  and  others  and  against  Mamie 
Sanders.  From  a  judgment  for  defendants 
In  each  case,  plaintiffs  appeal.    Affirmed. 

B.  T.  Rice  and  R.  C.  Holman,  for  appel- 
lants. Bates  &  Simms  and  J.  O.  Patterson  & 
Son,  for  respondents. 

WOODS,  J.     The  will  of  Henry  Boyles, 
probated  October  25,  1872,  contained  these' 
provisions:    "It  is  my  will  and  desire  that 
the  whole  of  my  estate,  both  real  and  per- 
sonal, be  kept  together  until  my  youngest 
daughter  Florence  Boyles  shall  arrive  at  the 
age  of  21  years,  marries  or  dies.    When  my 
said  daughter  Florence  Boyles  shall  arrive  at 
the  age  of  21  years,  marries  or  dies,  which- 
ever shall  first  happen,   then  and  in  that 
case,  it  is  my  will  and  desire  that  the  whole 
of  my  estate,  both  real  and  personal  shall  be 
divided   equally    among   my   children,    who 
may  be  living  at  that  time,  share  and  share 
alike.    It  is  my  will  and  desire  that  the  por- 
tions of  my  estate,  both  real  and  personal 
which  either  one  of  my  sons  or  daughters 
shall  receive,  shall  not  be  liable  for  the  pay- 
ment of  any  debts  or  contracts  which  any 
one  of  them  may  at  any  time  contract,  or 
for  the  payment  of  any  debts  contracts  or 
engagements  of  any  husband  or  husbands, 
which  either  one  of  my  daughters  may  here- 
after marry,  but  it  Is  to  be  for  the  sole  sep- 
arate use,  benefit  and  behoof  of  them  and 
the  heirs  of  their  body  forever,  and  I  hereby 
appoint  my  friend  John  W.  Freeman,  trus- 
tee for  my  son  Henry,  and  my- said  son  Hen- 
ry and  the  said  John  W.  Freeman,  trustee 
for  the  other  children." 

The  sole  question  made  by  the  appeal  la, 
Did  the  children  of  Henry  Boyles  take  a  fee 
conditional  and  convey  to  their  grantees  a 
good  title  by  their  deeds  of  conveyance  ex- 
ecuted after  the  birth  of  issue?    The  estate 
taken  under  the  will  was  a  legal  estate,  since 
the  trustees  had  no  duties  to  perform,  and 
the    statute,    therefore,    executed    the   use. 
That  the  legal  estate  devised  was  a  fee  con- 
ditional has  been  decided  many  times.    The 
devise  falls  within  the  precise  words  of  the 
rule  thus  laid  down  in  Austin  v.  Payne,  8 
Rich.  Bq.  10:   "Where  an  estate  of  freehold 
Is  limited  to  a  person,  and  the  same  instru- 
ment contains  a  limitation  either  mediate  or 
immediate  to  his  heirs,  or  the  heirs  of  his 
body,  the  word  'heirs'  is  a  word  of  limita- 
tion, 1.  e.T  the  ancestor  takes  the  whole  es- 
tate  comprised  In  this  form.     Thus,  if  the 


limitation  be  to  the  heirs  of  his  body,  he 
takes  a  fee  tail  or  a  fee  conditional."  Whit- 
worth  v.  Stuckey,  1  Rich.  Eq.  404 ;  Bethea  v. 
Bethea,  48  S.  C.  440,  26  S.  B.  716. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  0.  J.,  and  HYDRICK,  J.f  concur. 


(91  s.  O.  186) 

DUPUY  v.  WILLIAMS. 

(Supreme  Court  of  South  Carolina.     April  1, 

1912.) 

1.  Ejectment  (j  106*)— Title  and  Right  of 
Possession— Evidence. 

Evidence  of  the  title  and  right  of  posses- 
sion of  plaintiff  in  an  action  to  recover  land 
held  sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  |§  307-310;   Dec.  Dig.  |  106.*] 

2.  Specific  Pebfobmance  (f  123* )— Author- 
ity of  Agent— Bvidence. 

Evidence  of  authority  of  plaintiff's  agent 
to  make,  except  subject  to  plaintiff's  ratifica- 
tion, the  contract  of  sale  of  land,  which  de- 
fendant seeks  to  have  specifically  enforced, 
held  insufficient  to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  |§  397-399;  Dec  Dig. 
|  123.*] 

Gary,  C.  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County. 

"To  be  officially  reported." 

Action  by  C.  E.  R.  Dupuy  against  H.  A. 
Williams.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Affirmed. 

The  complaint,  answer,  and  the  exceptions, 
except  the  sixth,  tenth,  eleventh,  and  twelfth, 
which  four  exceptions  appear  in  that  order 
in  the  dissenting  opinion  are  as  follows: 

"Complaint. 

"The  complaint  of  the  above-named  plain- 
tiff respectfully  shows  to  the  court:  (1)  That 
the  above-named  plaintiff,  C.  E.  R.  Dupuy,  is 
the  owner  in  fee  and  entitled  to  possession 
of  the  following  described  tract  of  land,  to 
wit:  'All  that  tract  or  parcel  of  land  lying 
and  being  situate  in  the  county  of  Barnwell, 
state  of  South  Carolina,  containing  one  hun- 
dred and  seventy-eight  (178)  acres,  more  or 
less,  bounded  north  by  lands  of  S.  L.  Pea- 
cock, east  by  lands  of  F.  J.  Sanders,  south 
and  west  by  lands  of  T.  H.  Wlllingham.'  (2> 
That  the  above-named  defendant,  Henry  A. 
Williams,  is  in  possession  of  the  above-de- 
scribed tract  of  land,  wrongfully  withhold- 
ing possession  from  the  above-named  plain- 
tiff to  plaintiff's  damages  $500.  Wherefore 
plaintiff  demands  judgment:  (1)  For  posses- 
sion of  the  above-described  tract  of  land. 
(2)  And  for  $500  the  plaintiff's  damages  by 
the  defendant  withholding  possession  of  said 
lands  from  the  plaintiff,  and  for  such  other 
and  further  relief  as  the  plaintiff  may  be 
entitled  to,  and  as  to  the  court  may  seem 
just  and  proper." 


►For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Index* 
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"Answer. 

"The  defendant,  answering  the  complaint 
of  above-named  plaintiff,  respectfully  shows: 
For  a  first  defense  (1)  That  the  defendant 
denies  each  and  every  allegation  In  the  said 
complaint  contained.  For  a  second  defense 
(1)  That  the  defendant  purchased  the  prop- 
erty described  in  the  complaint  from  one  G. 
Dupuy,  for  the  sum  of  $900  under  an  agree- 
ment with  Bates  &  Sims,  his  agents  and  at- 
torneys, and  paid  the  said  amount  to  said 
agents,  taking  their  receipt  therefor.  (2) 
That  soon  after  the  21st  day  of  November, 
1904,  the  defendant  entered  into  possession 
of  the  premises,  by  and  with  the  written  con- 
sent of  the  said  Bates  &  Sims,  agents  and 
attorneys,  as  aforesaid,  and  immediately  be- 
gan to  repair  the  buildings  on  said  place, 
which  were  in  a  greatly  dilapidated  condi- 
tion, and  spent  large  sums  of  money  for  such 
repairs  and  otherwise  improving  the  proper- 
ty, and  has  remained  in  continuous  posses- 
sion of  said  premises  since  that  time  and  is 
now  in  such  possession.  (8)  That  several 
months  after  defendant  had  paid  for  the 
said  premises,  as  aforesaid,  and  after  he  had 
taken  possession  of  the  property  and  made 
repairs  on  the  buildings,  cleared  land,  and 
made  other  improvements  in  his  efforts  to 
make  the  property  desirable  as  a  home  for 
himself  and  to  increase  the  value  thereof, 
he  was  informed  by  Bates  &  Sims  that  the 
plaintiffs  refused  to  execute  and  deliver  to 
hiiri  titles  to  the  property  as  contracted  for 
by  the  defendant  with  the  said  agent  and 
attorneys  of  the  plaintiff,  although  the  said 
contract  and  sale  to  this  defendant  had  been 
expressly  ratified  and  confirmed  by  the  said 
plaintiff.  Wherefore  the  defendant  prays 
that  the  complaint  be  dismissed,  and  that  the 
plaintiff  be  required  to  specifically  perform 
his  contract  with  this  defendant,  by  execut- 
ing and  delivering  to  this  defendant  title  to 
the  property  in  dispute,  and  for  costs." 

"Exceptions. 

"1.  That  it  was  error  to  refuse  the  motion 
for  nonsuit  when  there  was  no  testimony 
tending  to  show  a  grant  to  the  plaintiff,  or 
to  any  one  with  whom  she  connected  herself, 
and  no  testimony  tending  to  show  such  pos- 
session 20  years  in  her  or  in  some  one  with 
whom  she  connected  herself  as  would  au- 
thorize the  presumption  of  a  grant,  or  she 
must  show  that  she  and  the  defendant  claim 
from  a  common  source  of  title  and  that  she 
has  the  better  title  of  the  two,  and  there 
was  no  testimony  to  that  effect 

"2.  That  it  was  error  to  hold  that  the 
mere  presumption  of  possession  arising  from 
the  holding  of  a  paper  title  to  plaintiff,  or 
to  some  one  with  whom  she  connected  her- 
self, if  such  adverse  holding  as  would  ripen 
Into  title  under  the  statute  of  limitation; 
whereas  he  should  have  held  that  the  plain- 


tiff or  some  one  under  whom  she  claims  must 
have  entered  into  possession  of  the  premises 
under  claim  of  title,  and  continued  to  oc- 
cupy and  possess  the  premises  included  in 
such  instrument  under  such  claim  for  10 
years. 

"3.  That  it  was  error  to  hold  that  the 
sheriffs  deed  showed  title  in  Ingram;  where- 
as he  should  have  held  that  the  plaintiff 
must  also  show  title  in  the  judgment  debtor, 
J.  M.  Harley. 

"4.  That  the  presiding  judge  erred  in  hold- 
ing that  the  Harleys  had  title  to  the  land  in 
dispute  in  1889,  and  from  that  date  to  date 
of  master's  deed  to  the  plaintiffs  in  1900, 
made  the  10  years'  possession;  whereas,  he 
should  have  held  that  there  was  no  proof 
that  the  Harleys  were  in  possession  of  the 
land  at  the  time  of  the  execution  of  the 
mortgage  to  Voorhees,  or  that  the  Harleys 
were  in  possession  of  the  land  from  that 
time  (1889)  until  the  master's  deed  in  1900, 
and  that  no  title  by  adverse  possession  could 
be  acquired  except  by  the  actual  entry  Into 
possession  and  the  continued  occupation  and 
possession  of  the  premises  for  a  period  of  10 
years,  and  that  title  cannot  be  proven  by 
proof  of  deed  without  proof  of  title  in  gran- 
tor, and  should  have  granted  the  nonsuit. 

"5.  That  the  presiding  judge  erred  in  di- 
recting a  verdict  for  the  plaintiff,  thereby 
holding  that  plaintiff  had  proven  a  good  and 
legal  title  in  herself  to  the  land  in  dispute; 
whereas,  the  plaintiff  had  failed  to  show  (1) 
either  a  grant  from  the  state  to  herself  for 
the  land  in  question,  or  to  some  one  with 
whom  she  connected  herself  or  to  show  20 
years'  possession  in  herself,  or  in  some  one 
with  whom  she  connected  herself,  as  would 
authorize  the  presumption  of  a  grant;  (2)  or 
to  show  a  common  source;  (3)  or  to  show 
such  an  adverse  possession  in  herself  or 
some  one  from  whom  she  can  trace  title,  as 
would  give  her  title  under  the  statute  of 
limitations."  . 

"7.  That  it  was  error  to  hold  that  the  al- 
leged possession  of  the  Harleys  and  of  In- 
gram could  be  tacked  to  make  up  the  period 
of  20  years'  presumption  of  a  grant  from  the 
state  whereas  the  court  should  have  held 
that  the  introduction  of  the  alleged  deeds  of 
the  sheriff  to  Ingram  and  Ingram  to  the 
Harleys  and  the  Harleys'  mortgage  and  the 
foreclosure  thereof  and  the  master's  deed  re- 
butted any,  presumption  that  either  of  these 
respective  parties  were  holding  under  a  grant 
from  the  state. 

"8.  That  it  was  error  to  refuse  the  motion 
for  nonsuit  when  there  was  not  a  scintilla 
of  testimony  that  the  land  sued  for  was  the 
same  land  that  was  conveyed  by  the  sheriff 
to  Ingram  and  Ingram  to  Harley,  etc. 

"9.  That  it  was  error  to  permit  the  plain- 
tiff to  introduce  a  part  of  a  letter  or  other 
written  document  and  not  require  the  intro- 
duction of  the  whole  into  testimony." 
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G.  M.  Greene  and  James  A.  Willis,  for  ap- 
pellant J.  O.  Patterson  &  Son,  for  respond- 
ent 

WATTS,  J.  This  Is  an  action  brought  by 
the  plaintiff  to  recover  the  tract  of  land  de- 
scribed in  the  complaint  and  for  damages. 
In  order  to  understand  fully  the  questions 
raised  by  the  exceptions,  it  will  be  necessary 
to  set  forth  in  the  report  of  the  case  the 
complaint  answer,  and  the  exceptions. 

At  close  of  plaintiff's  testimony,  a  motion 
was  made  for  a  nonsuit  which  was  overrul- 
ed, and,  when  all  the  testimony  was  in, 
his  honor,  Judge  De  Vore,  directed  a  verdict 
in  favor  of  the  plaintiff  for  the  land,  but 
submitted  to  the  jury  the  qnestlon  of  dam- 
ages.   Defendant  appealed. 

[1]  The  first  second,  third,  fourth,  and 
eighth  exceptions  question  the  judge's  refusal 
to  grant  a  nonsuit  There  was  some  testi- 
mony to  go  to  the  jury.  The  plaintiff  offer- 
ed in  evidence  a  deed  of  A.  H.  Patterson, 
master,  of  date  July  6,  1900,  to  plaintiff,  and 
judgment  rolls,  mortgage,  and  deed  connect- 
ing the  property  in  dispute  to  June  20.  1868, 
when  it  was  conveyed  by  deed  of  Woodward, 
sheriff,  to  J.  J.  Ingram,  and  by  deed  of  In- 
gram, to  S.  F.  Harley,  March  25, 1874;  mort- 
gage of  Harley  to  Voorhees  September  3, 
1889;  judgment  roll,  Voorhees  v.  Harley; 
and  sale  under  that  by  Patterson,  master,  to 
the  plaintiff.  Here  we  have  the  plaintiff 
with  a  paper  title  dated  July  6,  1900,  claim- 
ing the  land,  and  records  showing  those  un- 
der whom  she  claimed  were  asserting  title 
under  paper  deeds  as  far  back  as  June  20, 
1868,  and  we  think  there  was  sufficient  tes- 
timony as  to  the  identity  of  the  land  and 
possession  of  those  under  whom  she  claimed 
and  in  herself  to  carry  the  case  to  the  jury. 
It  has  been  decided  that  the  right  oi}  posses- 
sion follows  title,  and  when  it  was  admitted 
that  the  plaintiff  had  title  from  Patterson, 
master,  she  was  presumed  to  be  in  posses- 
sion of  the  land  described  in  the  deed. 
These  exceptions  are  overruled. 

[2]  The  other  exceptions  question  the 
court's  ruling  in  directing  a  verdict  for 
plaintiff  as  far  as  the  land  was  concerned. 
It  appears  not  only  that  the  plaintiff  estab- 
lished paper  title  in  herself  and  those  under 
whom  she  claimed  for  more  than  20  years, 
but  the  answer  of  defendant  admits  title  in 
plaintiff,  for  in  his  second  defense  he  alleges 
that  he  purchased  the  property  described  in 
the  complaint  from  one  O.  Dupuy  for  the 
sum  of  $300  under  the  agreement  with  Bates 
&  Sims,  agents  and  attorneys,  and  the  testi- 
mony in  the  case  shows  that  the  plaintiff 
C.  E.  R.  Dupuy  and  C.  Dupuy  was  the  same 
person. 

The  evidence  of  Fred  Cook,  a  witness 
whose  testimony  was  taken  de  bene  esse, 
under  notice  of  plaintiff,  but  whose  testi- 
mony was  offered  by  defendant,  establishes 
the  fact  that  the  plaintiff  turned  over  the 
management  of  this  land  to  the  Corbin  Bank- 


j  lng  Company  for  the  purpose  of  selling,  rent- 
ing, and  paying  taxes,  and  that  Bates  & 
Sims  for  the  Corbin  Banking  Company  paid 
the  taxes  for  Dupuy  and  collected  the  rent. 
He  says  Dupuy  owned  this  land.  This  is 
evidence  introduced  by  the  defendant  Du- 
puy obtained  title  from  Patterson,  master, 
July  6,  1900:  The  proof  shows  that  after 
that  time  it  was  rented  for  her;  that  taxes 
were  paid  for  her.  This  shows  that  she  ex- 
ercised ownership  over  the  property  for 
more  than  10  years  before  the  commencement 
of  this  action.  Mr.  Justice  McGowan  in 
Harrelson  v.  Sarvls,  39  S.  C.  at  page  18,  17 
S.  B.  at  page  369,  says:  "It  is  certainly  true 
that  in  actions  for  the  recovery  of  land  the 
plaintiff  must  recover,  if  at  all,  upon  the 
strength  of  his  own  title  and  not  on  the 
weakness  of  that  of  his  adversary.  But  it 
is  not  necessary  that  under  all  the  circum- 
stances there  should  be  an  unbroken  chain 
of  paper  title  back  to  the  grant  The  statute 
of  limitations  has  a  double  aspect  Besides 
affording  a  shield  of  defense,  it  may  under 
certain  circumstances  give  title  capable  of 
being  asserted  actively."  As  was  said  by 
Judge  Earle  in  Young  v.  Watson,  1  McMul. 
449,  cited  with  approbation  in  the  case  of 
Gelger  v.  Kaigler,  15  a  C  at  page  273:  "A 
plaintiff  can  only  make  out  a  perfect  title 
by  producing  a  grant  or  by  proving  such  a 
possession  as  will  give  title  in  himself  or  in 
some  one  from  whom  he  derives  title."  The 
same  view  is  taken  in  13  Am.  &  Eng.  Enc. 
L.  page  643:  "Where  property,  whether  real 
or  personal,  is  held  adversely,  the  statute 
operates  on  the  title,  and  when  the  bar  is 
complete  the  title  of  the  original  owner  is 
defeated  and  the  adverse  possessor  has  a 
complete  title."  So  we  think  in  this  case 
that  the  plaintiff  showed  by  proof  such  a 
possession  in  herself  and  others,  from  whom 
she  derives  title,  as  to  make  out  a  perfect 
title  in  herself.  We  also  think  that  an  ad- 
verse possession  for  10  years  entitled  plain- 
tiff to  recover  land  of  which  she  had  such 
possession.  Duren  v.  Kee,  50  S.  C.  457,  27 
S.  E.  875;  Bushby  v.  Railroad,  45  S.  C.  315, 
23  S.  E.  50. 

The  evidence  in  this  case  shows  that  the 
plaintiff  was  not  only  herself  in  possession 
for  more  than  10  years,  but  that  she  and 
those  under  whom  she  claimed  were  in  pos- 
session under  claims  of  paper  title  for  more 
than  20  years.  The  defendant  absolutely 
failed  to  make  out  any  defense  as  set  up  by 
him  in  his  answer.  There  was  nothing  to 
go  to  the  jury.  The  testimony  of  Mr.  Bates 
only  went  to  show  that  his  firm  had  charge 
of  the  property,  rented  it  paid  taxes,  and 
remitted  rent  to  Corbin  Banking  Company; 
that  they  attempted  to  sell  the  property; 
that  the  owner  refused  the  offer.  This  is 
borne  out  by  the  correspondence  in  the  case 
between  Bates  &  Sims  and  Corbin  Banking 
Company,  and  the  testimony  of  Fred  Cook, 
introduced  on  the  part  of  defendant  No- 
where in  the  testimony  do  we  find  any  com- 
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petent  testimony  establishing  the  agency  of 
any  one  to  sell  the  land  of  plaintiff  without 
submitting  an  offer  to  her  for  her  acceptance 
or  refusal.  On  the  contrary,  we  find  an  of- 
fer to  buy  and  a  refusal  to  accept  the  offer 
by  plaintiff,  and  defendant  went  into  posses- 
sion of  the  property  as  a  pretended  purchas- 
er baving  attempted  to  purchase  from  par- 
ties having  no  authority  to  sell  but  only 
authority  to  offer  land  for  sale  subject  to 
ratification  by  owner,  and  the  owner  refused 
to  accept  the  offer  by  defendant,  and  defend- 
ant was  in  possession  of  property  wrongfully 
and  without  authority.  We  see  no  merit  in 
the  exceptions,  and  they  are  overruled. 
Judgment  affirmed. 

HYDRICK,  J.,  concurs  in  the  result 

WOODS,  J.  (concurring  in  result).  This 
case  is  presented  in  an  unusual  form.  The 
action  was  to  recover  the  possession  of  land. 
By  his  answer,  the  defendant  admitted  the 
plaintiff's  legal  title,  but  alleged  that  plain- 
tiff had  contracted  with  him  to  sell  the  land 
at  the  price  of  $300,  and  that  he  had  paid 
the  purchase  money  and  entered  into  posses- 
sion. On  these  allegations  the  defendant 
asked  for  the  equitable  relief  of  specific  per- 
formance. It  is  manifest  in  this  state  of  the 
pleadings  that  no  legal  issue  was  involved, 
and  that  the  case  was  one  of  equitable  cog- 
nizance entirely.  Yet  the  cause  was  tried 
before  a  jury  as  If  nothing  but  a  legal  issue 
was  involved.  As  no  objection  was  made  to 
this  course,  the  appeal  Is  considered  as  if 
the  court  had  ordered  the  issue  of  fact  to  be 
submitted  to  the  jury  whether  the  plaintiff 
had  authorized  Messrs.  Bates  &  Sims  to 
make  the  contract  which  they  undertook  to 
make  with  the  defendant  for  the  sale  of  her 
land  at  the  price  of  $300. 

On  this  issue  I  concur  in  the  conclusion 
of  Mr.  Justice  WATTS  that  there  was  no  evi- 
dence from  which  such  authority  could  be 
inferred,  and  that  the  circuit  judge  was  right 
in  directing  a  verdict  in  favor  of  the  plain- 
tiff. As  evidence  of  such  authority,  the  de- 
fendant relies  on  the  testimony  of  Cook,  the 
manager  of  the  Corbin  Banking  Company, 
taken  de  bene  esse  and  Introduced  by  the 
defendant,  and  of  Mr.  Bates  of  the  firm  of 
Bates  &  Sims.  It  is  true  that  Cook  testified: 
"The  tract  of  land  referred  to  is  the  property 
of  C.  E.  R.  Dupuy,  of  Paris,  France,  who 
placed  her  properties  for  sale  and  rent  in 
the  hands  of  the  Corbin  Banking  Company, 
through  its  president,  Mr.  Austin  Corbin, 
with  full  authority  to  act  for  her."  But  it 
is  also  true  that  the  testimony  of  Cook  makes 
it  perfectly  clear  that  he  understood  that 
this  authority  to  sell  was  subject  to  the  ap- 
proval of  the  owner,  and  that  he  so  express- 
ly informed  Messrs.  Bates  &  Sims,  for  in  his 
testimony  appears  a  letter  from  the  Corbin 
Banking  Company  to  Messrs.  Bates  &  Sims, 
written  October  11,  1904,  more  than  a  month 
before  they  undertook  to  contract  to  sell,  and 
in  answer  to  their  letter  advising  a  sale  at 


$300,  In  which  Is  found  the  following:  "You 
give  in  your  letter  referred  to  a  description 
of  the  land.  In  order  that  we  may  be  pre- 
pared to  make  a  deed  in  case  of  acceptance 
by  the  owner,  would  say  that  our  title  deeds 
show  as  follows.  *  *  *  "  That  all  parties 
understood  that  the  agency  was  to  sell  sub- 
ject to  the  approval  of  the  owner  is  made 
still  clearer  by  the  following  testimony  of 
Mr.  Bates,  relied  on  by  the  defendant:  "Q. 
Mr.  Bates,  you  say  that  these  receipts- 
Williams  came  and  left  the  money  with  you? 
A.  Williams  came  and  offered  $300  for  this 
tract  of  land  and  paid  the  money  down  In 
my  hands,  and  I  gave  him  a  receipt  dated  In  - 
October,  1004.  I  sent  that  offer  to  the  Cor- 
bin Banking  Company  and  recommended  that 
it  be  accepted,  because  it  was  the  best  offer 
we  had  ever  had  for  this  land,  and  after- 
wards, I  don't  know  how  long,  we  received 
a  letter  from  the  Corbin  Banking  Company 
stating  that  the  offer  had  been  accepted, 
and  when  we  received  that  letter  we  gave 
Williams  that  certificate  certifying  that  he 
had  bought  the  land.  He  afterwards  came 
for  his  title  and  we  wrote  to  the  Corbin 
Banking  Company  to  know  why  the  title  had 
not  been  sent,  and  they  replied  that  Mrs. 
Dupuy  refused  to  sign  the  title.  We  had 
been  notified  that  the  offer  had  been  accept- 
ed before  that  When  they  refused  to  send 
the  title,  we  offered  to  pay  Williams  his  $300 
back  and  he  refused  it,  and  we  have  got 
that  money  now.  The  Corbin  Banking  Com- 
pany would  not  take  it,  because  they  would 
not  send  us  the  title.  We  have  been  hold- 
ing it  subject  to  settlement  In  some  way." 

Giving  the  fullest  credence  to  this  evidence 
of  Mr.  Bates,  what  Is  its  effect?  It  is  noth- 
ing more  than  his  statement  that  the  Corbin 
Banking  Company  had  said  to  him  In  writing 
that  Mrs.  Dupuy  had  authorized  the  sale  of 
her  property  for  $300.  This  was  clearly 
hearsay  testimony,  and  not  binding  on  the 
plaintiff.  To  bind  her  there  should  have 
been  evidence  from  a  witness  testifying  of 
his  own  knowledge  that  she  nad  authorized 
the  sale.  So  far  from  producing  testimony 
from  such  a  witness,  the  only  witness  exam* 
lned  who  had  direct  communication  with 
Mrs.  Dupuy  was  Cook,  the  manager  of  the 
Corbin  Banking  Company,  and  his  testimony 
was  to  the  effect  that  she  expressly  refused 
to  authorize  the  sale  for  $300. 

FRASER,  J.,  concurs  In  the  separate  opin- 
ion of  Mr.  Justice  WOODS. 

GARY,  0.  J.  (dissenting).  I  concur  In  so 
much  of  the  opinion  of  Mr.  Justice  WATTS 
as  overrules  the  exceptions  assigning  error 
on  the  part  of  his  honor,  the  presiding  judge, 
in  refusing  the  motion  for  a  nonsuit,  not 
only  for  the  reasons  stated  by  him,  but  on 
the  additional  ground  that  it  appears  from 
the  defendant's  testimony  that  he  holds  un- 
der the  plaintiff,  and  it  was  for  the  jury  to 
determine  who  had  the  better  tittle. 
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In  determining  whether  there  was  error  in 
refusing  the  motion  for  a  nonsuit,  this  court 
will  consider  not  only  the  plaintiff's  hut  the 
defendant's  testimony.  Hicks  v.  Railway,  63 
S.  C.  559,  41  S.  EX  735;  Scates  v.  Henderson, 
44  S.  C.  554,  22  S.  B.  724;  Fales  v.  Brown- 
ing, 68  S.  C.  19,  46  S.  E.  545;  Woodward  v. 
Cave,  79  S.  C.  578,  61  S.  B.  82. 

But  I  dissent  from  his  conclusion  that  the 
exceptions  should  he  overruled,  which  raise 
the  question  whether  there  was  error  in  di- 
recting the  Jury  to  render  a  verdict  in  favor 
of  the  plaintiff  for  possession  of  the  land  in 
dispute. 

The  following  exceptions  raise  this  ques- 
tion: 

"That  it  was  error  to  hold  that  there  was 
no  testimony  tending  to  show  the  agency  of 
the  Corbin  Banking  Company  for  the  plain- 
tiff ;  whereas  he  should  have  held  that  the 
testimony  of  Fred  Cook  and  6.  H.  Bates, 
showing  the  acts  of  the  plaintiff  and  of  the 
Corbin  Banking  Company  and  Bates  ft  Sims 
for  her  were  facts  to  go  to  the  jury  on  the 
question  of  agency. 

"That  it  was  error  to  direct  a  verdict  for 
the  plaintiff  upon  the  ground  that  there  was 
no  testimony  going  to  prove  the  agency  of 
the  Corbin  Banking  Company  for  the  plain- 
tiff; whereas  he  should  have  held  that  the 
testimony  of  the  witness  Fred  Cook  to  the 
effect  that  this  property  was  put  in  the 
hands  of  the  Corbin  Banking  Company  by 
the  plaintiff  for  sale  and  rent  through  its 
president,  Mr.  Austin  Corbin,  with  full  pow- 
er to  act  for  said  plaintiff  was  some  testi- 
mony to  go  to  the  jury  on  the  question  of 
agency. 

"That  it  was  error  to  direct  a  verdict  for 
the  plaintiff  upon  the  ground  that  there  was 
not  a  scintilla  of  testimony  that  the  plaintiff 
had  ever  ratified  the  sale  of  the  land;  where- 
as he  should  have  held  that  there  was  tes- 
timony to  go  to  the  jury  to  establish  the 
agency  of  the  Corbin  Banking  Company  for 
the  plaintiff,  and  the  acts  of  Bates  ft  Sims 
as  agents  for  the  plaintiff,  through  the  Cor- 
bin Banking  Company,  were  binding  upon  the 
plaintiff  whether  she  ratified  the  sale  or  not, 
and  was  some  testimony  to  go  to  the  jury  on 
the  question  of  ratification  of  the  sale. 

"That  his  honor  further  erred  in  directing 
a  verdict  upon  the  ground  that  there  was  not 
a  scintilla  of  testimony  going  to  show  the 
ratification  of  this  contract  by  the  plaintiff, 
when  the  witness  George  H.  Bates  testified 
that  the  Corbin  Banking  Company  had  writ- 
ten to  Bates  ft  Sims  ratifying  the  contract, 
and  they  so  informed  the  appellant,  who  up- 
on the  strength  of  this  ratification  entered 
into  possession  and  spent  considerable  sums 
of  money  in  improving  said  lands  before  he 
was  notified  that  the  plaintiff  declined  to  ex- 
ecute and  -deliver  to  him  a  deed." 

The  defendant  introduced  in  evidence  the 
following  receipt:    "Barnwell,  S.  C.    Oct  4, 
1904.    Received  of  H.  A.  Williams  three  hun- 
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dred  dollars,  as  purchase  money  for  175 
acres  of  land,  more  or  less,  known  as  the  8. 
F.  Harley  place  in  Bennett  Springs  township, 
now  owned  by  C.  Dupuy.  This,  however,  is 
subject  to  approval  of  the  owner  of  this  land, 
and,  if  refused,  the  same  is  to  be  returned  to 
the  said  H.  A.  Williams.  Bates  ft  Sims." 
Also  the  following  certificate:  "Barnwell,  S. 
C.  Nov.  21,  1904.  This  will  certify  to  all 
whom  it  may  concern  that  H.  A.  Williams 
has  purchased  the  8.  F.  Harley  place,  con- 
taining 175  acres  more  or  less,  and  is  enti- 
tled to  the  possession  of  the  same.  Bates  & 
Sims,  attorneys." 

The  defendant  testified  that  he  entered  in- 
to the  possession  of  the  land  soon  after  the 
said  certificate  was  delivered  to  him,  that  he 
has  made  valuable  improvements  thereon, 
and  has  remained  in  the  continuous  posses- 
sion thereof. 

His  honor,  the  presiding  judge,  made  the 
following  ruling,  'There  is  enough  testimony 
here  as  to  the  agency  of  Bates  ft  Sims,  of 
the  Corbin  Banking  Company,  to  go  to  the 
jury;"  thus  showing  that  there  was  testimo- 
ny tending  to  prove  that  Messrs.  Bates  ft 
Sims  were  duly  authorized  by  the  Corbin 
Banking  Company  to  sell  the  land  to  the  de- 
fendant. We  do  not  therefore  deem  it  nec- 
essary to  consider  the  question  of  agency  in 
this  respect,  but  proceed  to  discuss  the  ques- 
tion whether  there  was  any  testimony  tend- 
ing to  show  that  the  Corbin  Banking  Com- 
pany was  empowered  by  the  plaintiff  to  sell 
said  land. 

Mr.  Fred  Cook,  a  witness  for  the  plaintiff, 
in  his  testimony  taken  de  bene  esse,  thus  tes- 
tified: "Q.  Are  you  connected  with  the  Cor- 
bin Banking  Company?  If  so,  state  in  detail 
such  connection.  A.  I  came  with  the  Corbin 
Banking  Company  in  the  year  1874,  and  have 
been  connected  with  it  ever  since  and  as  gen- 
eral manager  for  over  20  years  past,  and  as 
such  have  had  access  to  all  their  books  and 
correspondence.  Q.  Please  state  as  fully  as 
possible  what  you  know  in  regard  to  the 
lands  described  in  the  complaint  A.  The 
tract  of  land  referred  to  is  the  property  of 
C.  B.  R.  Dupuy  of  Paris,  France,  who  placed 
her  properties  for  sale  and  rent  in  the  hands 
of  the  Corbin  Banking  Company,  through  its 
president,  Mr.  Austin  Corbin,  with  full  au- 
thority to  act  for  her."    (Italics  ours.) 

Mr.  George  H.  Bates,  a  witness  for  the  de- 
fendant, testified  as  follows:  "Q.  Mr.  Bates, 
you  say  that  these  receipts —  Williams  came 
and  left  the  money  with  you?  A.  Williams 
came  and  offered  $300  for  the  tract  of  land, 
and  paid  the  money  down  in  my  hands,  and 
I  gave  him  a  receipt  dated  in  October,  1904. 
I  sent  that  offer  to  the  Corbin  Banking  Com- 
pany and  recommended  that  it  be  accepted 
because  it  was  the  best  offer  we  had  ever 
had,  and  afterwards,  I  don't  remember  how 
long,  we  received  a  letter  from  the  Corbin 
Banking  Company  stating  that  the  offer  had 
been  accepted,  and  when  we  received  that  let- 
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ter  we  gave  Williams  that  certificate  certify- 
ing that  he  had  bought  the  land.  He  after- 
wards came  for  his  title,  and  we  wrote  to 
the  Oorbln  Banking  Company  to  know  why 
the  title  had  not  been  sent,  and  they  replied 
that  Mrs.  Dupuy  had  refused  to  sign  the  ti- 
tle. We  had  been  notified  that  the  offer  had 
been  accepted  before  that.  When  they  re- 
fused to  send  the  title,  we  offered  to  pay 
Williams  his  $300  back  and  he  refused  it, 
and  we  have  got  that  money  now.  The  Cor- 
bin  Banking  Company  would  not  take  it  be- 
cause they  would  not  send  us  the  title.  We 
have  been  holding  it  subject  to  the  settle- 
ment in  some  way." 

It  will  thus  be  seen  that  the  plaintiff  plac- 
ed the  land  for  sale  in  the  hands  of  the  Cor- 
bin  Banking  Company,  with  full  authority  to 
effect  the  sale;  that  the  Corbin  Banking 
Company  duly  constituted  and  appointed 
Messrs.  Bates  &  Sims  their  agents,  and  that 
the  transaction  with  the  defendant  came 
within  the  scope  of  their  agency;  that  when 
the  receipt  and  certificate  were  given  the  de- 
fendant entered  into  possession  of  the  land 
and  made  valuable  improvements,  and  was 
notified  that  his  offer  had  been  accepted  be- 
fore the"  plaintiffs  refused  to  make  the  title. 

If  there  was  such  a  contract  between  the 
plaintiff  through  her  duly  authorized  agents 
and  the  defendant  as  the  court,  in  the  exer- 
cise of  Its  equitable  powers,  would  enforce, 
then  a  revocation  by  her  of  the  authority 
conferred  upon  her  agents  could  not  convert 
the  defendant  who  entered  by  permission  of 
the  plaintiff  through  her  agents  into  a  tres- 
passer, even  though  the  contract  was  not  re- 
duced to  writing. 

"According  to  the  authorities,  it  seems  that 
putting  the  purchaser  into  possession  is  to 
be  considered  as  stronger  evidence  of  part 
performance  than  mere  payment  of  the  pur- 
chase money,  for  the  reason  that  such  act 
would  be  a  fraud  upon  the  purchaser  unless 
the  agreement  should  be  fully  performed. 
'Especially  will  it  be  held  to  do  so  when  the 
party  let  into  possession  has  expended  mon- 
ey in  building  or  repairs  or  other  improve- 
ments, for  under  such  circumstances,  if  the 
parol  contract  were  to  be  deemed  a  nullity, 
he  would  be  liable  to  be  treated  as  a  tres- 
passer, and  the  expenditure  would  not  only 
operate  to  his  prejudice  but  be  the  direct  re- 
sult of  a  fraud  practiced  upon  him/  3 
Story's  Eq.  765."  Mlms  v.  Chandler,  21  S.  C. 
480.  This  language  was  quoted  with  approv- 
al in  Bell  v.  Lumber  Go.,  85  S.  C.  182,  67  S. 
E.  151. 

The  present  case  is  much  stronger  than  the 
one  just  mentioned.  Furthermore,  when  a 
principal  enters  into  a  contract  with  an 
agent  whereby  the  agent  undertakes  to  nego- 
tiate the  sale  of  his  lands,  the  authority  thus 
conferred  is  either  revocable  or  Irrevocable, 
and,  whether  it  is  the  one  or  the  other,  de- 
pends upon  the  terms  of  the  particular  con- 


tract McCallum  v.  Grier,  86  S.  C.  162,  6& 
S.  E.  466, 138  Am.  St  Rep.  1037. 

As  the  question  whether  the  plaintiff  bad 
the  right  to  revoke  the  authority  conferred 
by  her  upon  the  Corbin  Banking  Company 
was  necessarily  involved  in  the  ruling  of  the 
presiding  judge,  he  was  not  in  a  position  to 
decide  whether  the  plaintiff  had  such  power, 
as  the  contract  was  not  before  him  for  con- 
struction. 

It  seems  to  me  that  these  authorities  are 
conclusive  of  the  question,  and  that  the  judg- 
ment of  the  circuit  court  should  be  reversed. 


(91  S.  C.  B2S> 

McCOWN  v.  MULDROW.t 

(Supreme  Court  of  South  Carolina.    March  30, 

1912.) 

1.  Appeal  and  Ebbob  (§  1050*)— Harmless 
Bbror— Admission  of  Evidence. 

Plaintiff  cannot  complain  on  appeal  of  the 
admission  of  evidence,  where  similar  evidence 
was  admitted  without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1068,  1069,  4153-4157, 
4166;  Dec.  Dig.  §  1050.*] 

2.  Appeal  and  Ebbob  (I  1050*)—  Harmless 
Ebbob— Admission  of  evidence. 

In  an  action  for  damages  for  personal  in- 
juries received  in  a  collision  with  an  automo- 
bile, the  admission  of  evidence  as  to  the  speed 
of  the  automobile  at  the  time  of  the  accident 
by  a  witness  who  did  not  observe  its  speed  at 
that  time,  but  based  his  opinion  upon  the  man- 
ner in  which  it  started  out  some  distance  away, 
could  not  have  been  prejudicial  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1068,  1069,  4153-4157, 
4166;  Dec.  Dig.  |  icfco.*! 

3.  Municipal  Cobpobations  (f*  706*)— Inju- 
ries in  Streets— Admission  of  Evidence. 

In  an  action  for  damages  for  negligently 
running  over  plaintiff  with  an  *  automobile,  evi- 
dence as  to  whether  the  city  clerk  and  treas- 
urer had  received  any  report  of  defendant  vio- 
lating the  speed  ordinances  on  the  day  of  the 
accident  was  irrelevant. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1518;  Dec.  Dig.  £ 
706.*] 

4.  Appeal  and  Error  (§1068*) —Harmless 
Ebbob— Admission  of  Evidence. 

There  was  no  reversible  error  in  excluding 
evidence  where  witness  afterwards  repeated  his 
testimony  in  substantially  the  same  language 
without  further  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4195,  4200-4204,  4206; 
Dec.  Dig.  S  1058.*! 

5.  Municipal  Cobpobations  (|  706*)— Inju- 
ries in  Streets— Admission  of  Evidence— 
Relevancy. 

In  an  action  for  damages  for  running  over 
plaintiff  with  defendant's  automobile,  a  ques- 
tion to  defendant  whether  he  would  have  run 
at  a  high  or  dangerous  rate  of  speed  with 
young  ladies  in  his  automobile  was  irrelevant. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1518;  Dec.  Dig.  | 
706.*] 

6.  Evidence  (§  548*)— Opinion  Evidence— 
Expebt  Testimony. 

An  expert  witness  may  give  his  opinion 
when  the  facts  upon  which  it  is  based  are  with- 
in his  own  knowledge,  but,  if  they  are  in  is- 
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sue,  he  may  only  state  his  opinion  hypothetic 
cally. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2365;   Dec  Dig.  §  548.*] 

7.  Evidence    (§  550*)— Expert  Testimony- 
Mode  of  Injury. 

If  the  manner  in  which  an  injury  was  in- 
flicted, or  its  extent,  is.  controverted,  an  ex- 
pert witness  cannot  give  his  opinion  that  it 
was  inflicted  in  a  certain  manner. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2366,  2367;   Dec  Dig.  {  550.*] 

8.  Appeal  and  Error  (§  970*)— Discretion 
op  Trial  Court— Expert  Testimony. 

The  trial  court's  decision  whether  a  ques- 
tion is  one  upon  which  expert  testimony  is 
proper  and  the  witness  has  the  necessary  qual- 
ifications will  not  be  disturbed  on  appeal,  ex- 
cept for  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3849-3851;  Dec.  Dig.  § 
OTO.*] 

9.  Evidence  (§  470*)— Opinion  Evidence. 

Opinion  evidence  is  not  as  a  rule  admis- 
sible when  the  facts  can  be  reproduced  before 
the  jury  so  as  to  show  the  condition  upon 
which  the  opinion  is  desired. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  2220;   Doc  Dig.  S  470.*] 

10.  Trial  (|  162*)— Nonsuit— Time  of  Mo- 
tion. 

A  motion  for  nonsuit  may  be  made  at  any 
time  during  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  370;   Dec  Dig.  |  162.*] 

11.  Judgment  (§  570*)— Res  Judicata— Non- 
suit. 

An  order  granting  a  motion  for  nonsuit 
for  want  of  evidence  to  sustain  the  allegation 
of  the  complaint  will  not  bar  a  subsequent  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  II  1028-1034,  1036-1040,  1042- 
1045,  1165;  Dec  Dig.  |  570.*] 

12.  Judgment  (ft  570*)— Res  Judicata— Di- 
rected Verdict. 

A  judgment  upon  a  directed  verdict  is  res 
judicata  as  to  all  questions  properly  arising  un- 
der the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  If  1028-1034,  1036-1040,  1042- 
1045,  1165;    Dec  Dig.  §  570.*] 

13.  Trial  (?  173*)— Direction  of  Verdict- 
Time  of  Motion. 

A  motion  for  a  directed  verdict  cannot  be 
made  until  all  the  evidence  on  both  sides  is  sub- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  397;   Dec  Dig.  §  173.*] 

14.  Trial  (§  420*)— Direction  of  Verdict- 
Waiver  of  Motion. 

A  motion  by  defendant  for  a  directed  ver- 
dict at  the  close  of  plaintiff's  evidence  was 
waived  by  introducing  evidence  to  support  the 
defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  983;   Dec  Dig.  |  420.*] 

15.  Negligence  (S  186*)— Nonsuit. 

Where  the  complaint  alleges  damages  from 
ordinary  negligence,  as  well  as  willful  miscon- 
duct, a  nonsuit  cannot  be  granted  on  the  whole 
case,  if  there  is  any  evidence  tending  to  show 
negligence  or  willfulness. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;   Dec  Dig.  |  136.*] 


16.  Negligence  (f  100*)— Actions— Defenses 
—Willful  Negligence. 

Contributory  negligence  is  not  a  defense 
to  an  action  for  reckless  or  willful  misconduct 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ft  85;   Dec.  Dig.  ft  100.*] 

17.  Trial  (|  194*)— Instructions— Charges 
on  Facts. 

In  an  action  for  damages  for  personal  in- 
juries by  being  struck  by  an  automobile  when 
plaintiff  stepped  into  the  street  a  few  feet 
north  of  the  corner,  defendant  requested  a 
charge  that  he  was  not  bound  to  exercise  the 
same  care  against  collisions  with  pedestrians 
stepping  from  the  sidewalk  into  the  street  as 
would  be  required  at  a  legal  crossing;  that 
crossings  were  for  the  convenience  and  safety 
of  pedestrians  in  crossing,  and  an  automobile 
should  be  slowed  at  corners,  and  under  such 
control  as  to  be  able  to  be  immediately  stop- 
ped, but  that  defendant  could  assume  that  no 
person  would  step  from  the  sidewalk  into  the 
street,  where  there  was  no  crossing,  and  where 
vehicles  were  constantly  passing,  without  tak- 
ing reasonable  precautions  against  danger  of 
injury  from  vehicles.  Held,  that  the  charge 
would  have  been  properly  refused  as  being  on 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  413,  439-441,  446-454,  456-466;  Dec. 
Dig.  {  194.*] 

18.  Appeal  and  Error  (ft  1064*)— Harmless 
Error— Abstract  Instructions. 

In  an  action  for  personal  injuries  by  being 
struck  by  an  automobile  as  plaintiff  stepped  in- 
to the  street,  the  court  gave  defendant's  re- 
quested charge  that  one  who  steps  into  a  street 
must  remember  that  vehicles,  etc.,  have  a  right 
of  way,  and  give  due  attention  thereto,  but 
charged,  in  connection  therewith,  that  a  man 
must  use  his  senses  in  any  transaction,  and 
in  considering  plaintiff's  conduct  the  jury  should 
ask  whether  a  man  of  ordinary  prudence  un- 
der all  the  circumstances  would  have  acted  as 
plaintiff  did,  and  that  he  would  not  be  negli- 
gent if  he  so  acted.  Held  (hat  the  court's  ad- 
ditional instruction,  which  was  abstractly  cor- 
rect, could  not  be  said  to  have  prejudiced  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ftft  4219,  4221-4224;  Dec. 
Dig.  ft  1064.*] 

19.  Appeal  and  Error   (J  837*)-j5Review— 
Evidence. 

In  determining  whether  the  evidence  sus- 
tains the  verdict,  the  appellate  court  must  con- 
sider the  evidence  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ftft  B262-3272,  3274-3277, 
3289;   Dec  EHg.l  837.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  Thos.  S.  Sease,  Judge. 

"To  be  officially  reported." 

Action  by  James  McCown  against  Charles 
W.  Muldrow.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

The  exceptions  are  as  follows : 

"(1)  His  honor  erred  in  allowing  the  wit- 
ness, James  Baskins,  to  give  his  opinion, 
over  the  objection  of  the  defendant,  con- 
cerning the  speed  of  defendant's  car  at  the 
time  of  the  accident;  the  error  being  (a) 
that  defendant's  car  was  not  at  the  time  of 
the  accident  under  the  immediate  observa- 
tion of  witness;  (b)  that  the  facts  within 
the  knowledge  of  witness  were  not  sufficient 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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to  furnish  an  adequate  basis  for  such  opin- 
ion. 

"(2)  His  honor  erred  in  admitting  over  de- 
fendant's objection,  and  in  refusing  to  strike 
out  upon  motion  of  defendant,  the  testimony 
of  the  witness,  John  Hollis,  that  he  would 
judge  from  the  way  defendant  started  off 
that  his  automobile  was  running  at  a  speed 
of  not  less  than  18  or  20  miles  an  hour  at 
the  time  of  the  accident;  the  error  being 
(a)  that  witness  did  not  observe  the  speed 
of  the  automobile  at  the  time  of  the  accident, 
and  based  his  opinion  wholly  upon  the  man- 
ner in  which  it  started  off ;  (b)  that  witness 
did  not  have  adequate  facilities  for  observa- 
tion as  to  the  speed  of  the  automobile  at  the 
time  of  the  accident ;  (c)  that  witness  should 
only  have  been  allowed  to  testify  as  to  facts 
within  his  observation,  and  should  not  have 
been  allowed  to  state  the  conclusions  or  in- 
ferences which  he  drew  from  such  facta, 

"(3)  His  honor  erred  in  refusing  to  grant 
the  motion  made  by  defendant  upon  cross- 
examination  of  the  witness  John  Hollis  to 
strike  out  the  testimony  given  by  witness  as 
to  speed  at  which  defendant  was  running  his 
automobile  when  the  accident  occurred;  the 
error  being  (a)  that  witness,  by  his  own  ad- 
mission, did  not  have  sufficient  knowledge 
of  the  speed  of  automobiles  on  which  to  base 
his  opinion ;  (b)  that  his  honor's  ruling  dis- 
regards the  rule  of  law  governing  the  admis- 
sion of  opinion  evidence,  which  requires  that 
witness  should  state  facts  upon  which  he 
bases  his  opinion,  and  must  be  shown  to 
have  had  adequate  facilities  for  observation. 

"(4)  His  honor  erred  in  refusing  to  allow 
the  defendant  to  ask  the  witness  W.  H.  Mai- 
loy  (who  was  city  clerk  and  treasurer),  upon 
cross-examination,  whether  he  had  any  re- 
port of  defendant's  having  violated  the  city 
ordinances  on  the  day  of  the  accident;  the 
error  being  (a)  that  the  city  ordinances  were 
Introduced  in  evidence  for  the  purpose  of 
showing  that  defendant  was  driving  his  au- 
tomobile at  an  unlawful  rate  of  speed  at  the 
time  of  the  accident,  and  the  fact  that  a 
charge  of  violation  of  the  city  ordinances  In 
this  respect  had  or  had  not  been  made 
against  defendant  on  the  day  In  question 
would  be  some  evidence  to  show  whether  he 
was  guilty  of  such  violation ;  (b)  the  circum- 
stances in  this  case  were  such  as  properly 
to  lead  to  the  inference  that  a  charge  of  vio- 
lating the  city  ordinances  in  respect  to  ex- 
ceeding the  speed  limit  would  have  been 
made  against  defendant,  had  such  violation 
actually  existed. 

"(5)  His  honor  erred  In  refusing  to  allow 
in  evidence  the  following  testimony  of  the 
witness,  J.  W.  Ragsdale:  'In  my  opinion, 
based  on  the  experience  I  have  had  as  an 
automobile  driver,  and  observing  other  cars 
driven,  it  was  a  physical  impossibility  for  me 
or  Mr.  Beard  or  anybody  else  in  my  car  to 
have  had  any  accurate  idea  of  the  rate  of 
speed  that  a  car  would  make  going  in  our 


direction.9  It  is  respectfully  submitted  that 
this  testimony  was  competent  and  relevant 
and  that  his  honor's  ruling  was  in  error,  in 
that:  (a)  It  was  competent  for  witness  to 
express  his  opinion  as  to  the  possibility  for 
any  one  in  his  car  to  have  had  an  accurate 
idea  of  the  speed  of  the  approaching  car, 
said  witness  having  previously  stated  the 
facts  upon  which  said  opinion  was  based, 
(b)  Witness  had  qualified  as  an  expert;  and 
it  was  competent  for  him  to  give  his  opinion 
whether  an  occupant  of  his  automobile  could 
accurately  judge  the  speed  of  an  approach- 
ing car,  as  the  facts,  upon  which  such  opin- 
ion was  based,  were  within  his  personal 
knowledge,  (c)  Said  testimony  was  relevant 
for  the  purpose  of  impeaching  the  testimony 
of  the  witness  Joe  Beard  by  showing  that 
he  did  not  have  adequate  facilities  for  ob- 
servation of  the  speed  of  defendant's  car  at 
the  time  of  the  accident 

"(6)  His  honor  erred  in  refusing  to  allow 
the  defendant  to  answer  the  following  ques- 
tion: 'Q.  Would  you  or  not  have  run  at  a 
high,  reckless,  or  dangerous  rate  of  speed 
with  those  young  ladies  on  yonr  car?*  It  is 
respectfully  submitted  that  his  honor's  rul- 
ing was  in  error,  in  that:  (a)  Willfulness 
and  wantonness  of  defendant  is  one  of  the 
material  Issues  in  this  case;  and  it  was 
competent  for  defendant  to  testify  whether 
or  not  he  consciously  and  intentionally  ran 
his  automobile  at  such  reckless  and  danger- 
ous rate  of  speed  that  accidents  would  be 
likely  to  result  (b)  The  operation  of  the 
automobile  at  a  high,  reckless,  and  danger- 
ous rate  of  speed  would  endanger  its  oc- 
cupants; and  it  was  competent  for  defend- 
ant to  state  whether  or  not  he  would  have 
acted  with  reckless  disregard  of  their  safety. 

"(7)  His  honor  erred  in  refusing  to  allow 
the  witness  Leslie  McLaurln  to  answer  the 
following  question:  *Q.  From  your  own 
knowledge  of  the  conditions  that  existed 
there,  what  was  the  cause  of  that  accident?' 
the  error  being:  (a)  That  it  was  competent 
for  witness  to  express  his  opinion,  as  he 
was  present  when  the  accident  occurred,  and 
the  facts  relating  to  the  accident  were  under 
his  immediate  observation;  (b)  that  witness 
had  stated  sufficient  facts  upon  which  to 
base  his  opinion  as  to  the  cause  of  the  acci- 
dent 

"(8)  His  honor  erred  in  refusing  to  allow 
the  witness  Leslie  McLaurln  to  answer  the 
question  asked  him  upon  direct  examination 
whether  It  would  have  been  possible,  with 
ordinary  care  on  the  part  of  an  automobile 
driver  going  ten  miles  an  hour,  to  have  stop- 
ped his  car  or  have  avoided  the  accident  at 
the  time  Mr.  McOown  stepped  in  front  of  de- 
fendant's car,  the  error  being:  (a)  That  it 
was  competent  for  witness  to  give  his  opin- 
ion as  an  expert  in  answer  to  said  question, 
as  the  facts,  upon  which  the  question  was 
based,  were  within  his  personal  knowledge; 
(b)  that  said  question  was  relevant  for  the 
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purpose  of  Showing  whether  or  not  defend- 
ant could  haw  ;a  voided  the  accident  by  the 
exercise  of  reasonable  care  and  skill. 

"(9)  His  boner,  the  presiding  Judge,  erred 
in  refusing  tm  grant  the  motion  made  by  de- 
fendant at  dw  'Close  of  plaintiff**  testimony, 
that  a  verdict  should  be  directed  la  his  favor, 
whereas  it  is  respectfully  submitted  that  his 
honor  should  feave  granted  the  said  motion 
upon  the  grounds  and  for  the  reasons  stated 
therein,  to  wit:  'That  the  testimony  shows 
that  the  plaintiff,  James  McCown,  according 
to  his  own  testimony,  stepped  off  the  side- 
walk and  stepped  Immediately  In  front  of  a 
moving  car  without  making  any  effort  to  as- 
certain If  there  were  any  vehicles  or  any 
animals  of  any  kind  approaching  in  his  direc- 
tion, and  that,  according  to  his  own  state- 
ment, he  made  no  effort  to  ascertain  that  he 
was  stepping  into  a  place  of  danger,  and 
that,  if  he  had  used  ordinary  care  and  look- 
ed, he  would  have  seen  the  danger,  and 
would  not  have  stepped  In  front  of  the  car, 
and  that  by  his  failure  to  use  due  care  and 
caution  he  contributed  to  the  accident  by  his 
own  carelessness. 

**(10)  His  honor  erred  in  charging  the  first 
request  submitted  by  the  plaintiff,  to  wit: 
'The  violation  of  a  city  ordinance  is  negli- 
gence as  a  matter  of  law.'  It  is  respectfully 
submitted  that  this  instruction  is  in  error, 
In  that:  (a)  It  disregards  the  rule  of  law 
that  the  violation  of  the  ordinance  must  re- 
sult in  injuries  to  another,  in  order  to  con- 
stitute negligence  as  a  matter  of  law  on  the 
part  of  the  person  guilty  of  such  violation, 
(b)  There  must  be  a  causal  relation  between 
the  violation  of  the  ordinance  and  the  in- 
jury to  render  defendant  liable,  and  such 
violation  must  be  the  proximate  cause  of  the 
injury,  and  in  this  respect  It  must  appear 
that  compliance  with  the  ordinance  would 
have  prevented  injury,  (c)  This  instruction 
was  calculated  to  create  the  impression  upon 
the  jury  that,  if  defendant  violated  a  city 
ordinance,  such  violation  would  be  conclusive 
of  his  negligence  towards  the  plaintiff,  wheth- 
er or  not  the  accident  would  have  been  avoid- 
ed by  compliance  with  the  ordinance. 

"(11)  His  honor  erred  in  not  charging  the 
second  request  submitted  by  defendant  with- 
out modification;  the  said  request  being  as 
follows :  '  The  plaintiff  seeks  a  recovery  up- 
on the  grounds  that  his  injuries  were  caused 
by  the  careless  and  reckless  acts  of  defend- 
ant In  operating  and  driving  his  automobile 
on  a  public  thoroughfare.  The  defendant 
denies  that  his  negligence  caused  the  Inju- 
ries complained  of.  I  Instruct  you  that,  in 
order  to  make  out  his  case,  the  plaintiff  must 
prove  by  a  preponderance  of  the  evidence 
that  the  defendant  was  guilty  of  negligence 
in  the  manner  charged  in  this  complaint,  and 
that  his  Injuries  were  the  direct  and  proxi- 
mate result  of  such  negligence  on  the  part 
of  defendant.  The  plaintiff  must  show  that 
the  defendant  did  not  exercise  such  care  and 
prudence  in  operating  and  driving  his  auto- 


mobile as  an  ordinarily  careful  and  skill- 
ful driver  would  use  under  similar  circum- 
stances. If,  In  your  judgment,  he  has  failed 
to  prove  this  by  a  fair  preponderance  of  the 
evidence,  he  cannot  recover.'  It  Is  respect- 
fully submitted  that:  (a)  Said  request  Is 
a  correct  statement  of  the  law  applicable  in 
this  case,  and  his  honor  erred  in  qualifying 
said  request  by  saying,  'I  charge  you  that, 
gentlemen,  with  this  modification:  If  the 
conduct  of  the  defendant  was  that  of  will- 
fulness and  wantonness,  the  plea  of  contrib- 
utory negligence  is  no  defense.'  (b)  No  ref- 
erence was  made  in  this  request  to  the  de- 
fense of  contributory  negligence,  and  it  was, 
therefore,  improper  and  prejudicial  to  the 
defendant  for  his  honor  to  declare  that  the 
plea  of  contributory  negligence  was  no  de- 
fense If  the  conduct  of  the  defendant  was 
that  of  willfulness  and  wantonness,  (c)  Said 
remarks  were  calculated  to  convey  the  im- 
pression that  defendant  was  relying  wholly 
upon  the  defense  of  contributory  negligence, 
(d)  The  modification  made  by  his  honor  was 
calculated  to  confuse  the  jury  as  to  the  prin- 
ciples of  law  embodied  in  this  request,  and 
to  convey  the  Impression  that  the  defendant 
was  guilty  of  willfulness  and  wantonness. 

"(12)  His  honor  erred  in  not  charging  the 
third  request  submitted  by  defendant  with- 
out modification;  the  said  request  being  as 
follows:  *  The  defendant,  Chas.  W.  Muldrow, 
was  not  bound  to  exercise  the  same  care 
and  attention  to  guard  against  collision  with 
pedestrians  stepping  from  the  sidewalk  In- 
to the  street  as  would  be  required  at  a  regu- 
lar crossing.  Crossings  are  provided  for  the 
convenience  and  safety  of  pedestrians  in 
crossing  the  street,  and  at  corners  and  cross- 
ings an  automobile  should  be  slowed  down 
and  In  such  control  as  to  be  able  to  be  im- 
mediately stopped  if  necessary,  but  defendant 
had  the  right  to  assume  and  to  act  upon  the 
assumption  that  no  person  would  step  from 
the  sidewalk  into  a  public  thoroughfare  in  a 
place  where  there  was  no  crossing  and  where 
horses,  vehicles,  and  automobiles  were  con- 
stantly passing,  without  first  looking  about 
and  taking  reasonable  precautions  to  observe 
whether  there  was  any  danger  of  receiving 
injury  from  approaching  vehicles,  horses  or 
automobiles.  If,  under  these  circumstances, 
the  defendant  exercised  reasonable  care  in 
driving  his  automobile,  he  was  not  guilty  of 
negligence.'  It  is  respectfully  submitted: 
(a)  That  the  said  request  Is  a  correct  state- 
ment of  the  law  applicable  to  this  case,  and 
that  his  honor  erred  in  adding  to  this  charge 
the  modification:  'But  I  also  charge  you 
that  in  considering  the  conduct  of  the  plain- 
tiff as  to  whether  he  was  observing  due  care 
and  prudence  is  to  ask  yourself  whether  the 
man  of  ordinary  care  and  prudence  would 
have  acted  as  the  plaintiff  did  under  all  the 
circumstances  surrounding  him.  If  he  acted 
as  a  man  of  ordinary  prudence  and  care 
would  have  acted  under  all  the  circumstanc- 
es, did  what  that  kind  of  a  man  would  have 
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done,  then  he  Is  not  guilty  of  contributory 
negligence.'  (b)  This  request  merely  sets 
forth  the  duties  and  rights  of  the  automobile 
driver,  and  instructs  the  jury  concerning  the 
amount  of  care  and  prudence  which  he 
should  exercise,  and  his  honor's  modification 
of  the  request  by  stating  the  principles  of 
law  which  should  govern  the  conduct  of 
plaintiff  was  therefore  improper  and  calcu- 
lated to  confuse  the  jury  as  to  the  principles 
of  law  embodied  .in  the  request'  (c)  The  re- 
marks of  his  honor  were  prejudicial  to  the 
defendant,  as  they  were  calculated  to  con- 
vey the  impression  to  the  jury  that  defend- 
ant was  relying  wholly  upon  the  defense  of 
contributory  negligence,  (d)  Said  remarks 
are  a  plain  Intimation  of  his  honor's  opinion 
that  plaintiff  was  not  guilty  of  contributory 
negligence. 

"(13)  His  honor  erred  in  not  charging  de- 
fendant's sixth  request  without  qualification, 
the  said  request  being  as  follows:  'You  are 
instructed  that  a  person  who  steps  into  a 
public  street  is  bound  to  remember  that 
horses,  vehicles,  and  automobiles  have  also 
a  right  of  way  there,  and  he  must  give  due 
attention  thereto.'  It  is  respectfully  sub- 
mitted that  this  request  is  a  correct  state- 
ment of  law,  and  that  his  honor  erred  in 
charging  in  connection  therewith  as  follows: 
'I  also  charge  you  that  a  man  must  use  his 
senses  in  any  transaction,  and  in  considering 
the  conduct  of  the  plaintiff  in  this  transac- 
tion you  ask  yourselves  the  question  wheth- 
er a  man  of  ordinary  prudence  and  care  un- 
der all  the  circumstances  would  have  acted 
as  the  plaintiff  acted.  If  he  did,  then  he 
would  not  be  guilty  of  contributory  negli- 
gence'— the  error  being  (a)  a  person  stepping 
from  the  sidewalk  into  a  public  street  is 
negligent,  as  a  matter  of  law,  if  he  does  not 
give  attention  to  the  fact  that  there  is  dan- 
ger of  approaching  horses,  vehicles,  and  au- 
tomobiles; (b)  that  plaintiff's  own  testimony 
shows  that  he  did  not  act  as  a  reasonable 
and  prudent  person  would  ordinarily  have 
acted  under  those  circumstances. 

"(14)  His  honor  erred  in  not  charging  the 
defendant's  fifth,  eighth,  ninth,  tenth,  and 
eleventh  requests,  submitted  by  defendant 
without  modification,  and  in  charging  that 
these  requests  leave  out  of  the  considera- 
tion of  the  case  the  question  whether  or  not 
the  defendant  was  willful  or  wanton  in  the 
acts  and  conduct  complained  of;  it  being 
respectfully  submitted  that  there  was  no  evi- 
dence of  willfulness  or  wantonness  on  the 
part  of  defendant  to  be  considered  by  the 
jury. 

"(15)  His  honor  erred  in  refusing  to  charge 
defendant's  fourth  request,  to  wit:  '  The  fact 
that  one  was  driving  an  automobile  at  a  rate 
of  speed  greater  than  that  prescribed  by 
statute  or  municipal  ordinance  is  not  conclu- 
sive of  negligence  on  his  part,  but  is  evi- 
dence thereof  to  be  considered  by  the  jury; 
and  the  court  instructs  you  that  even  if  you 
should  believe  from  the  evidence  that  the 


defendant  was  running  his  automobile  at  a 
speed  in  excess  of  the  statutory  limit  of  15 
miles  per  hour  when  the  accident  occurred 
that  fact  does  not  of  itself  show  negligence 
on  the  part  of  the  defendant  The  question 
before  you  is  solely  this:  Whether  the  acci- 
dent could  have  been  avoided  by  reasonable 
care  and  prudence  on  the  part  of  the  de- 
fendant. If  it  could  not  in  any  case  have 
been  avoided  by  the  exercise  of  such  reason- 
able care  and  prudence  on  the  part  of  de- 
fendant, then  it  is  immaterial  to  this  case 
whether  or  not  the  defendant  was  running 
his  car  at  a  high  rate  of  speed.' 

"(16)  His  honor  erred  in  refusing  to  grant 
the  defendant's  motion  for  a  new  trial,  upon 
the  first  ground  of  said  motion  and  for  the 
reasons  stated  therein,  to  wit:  'Because  the 
verdict  was  so  clearly  against  the  evidence 
as  to  indicate  that  the  jury  misapprehended 
the  facts  or  the  principles  of  law  governing 
the  case,  or  that  they  were  influenced  by  pas- 
sion, prejudice  or  other  improper  motive/ 

"(17)  His  honor  erred  in  refusing  to  grant 
defendant's  motion  for  a  new  trial,  upon  the 
second  ground  of  said  motion  and  for  the 
reasons  stated  therein,  to  wit:  'Because  the 
evidence  clearly  shows  that  the  accident 
could  not  have  been  avoided  by  the  exercise 
of  reasonable  care  and  prudence  on  the  part 
of  the  defendant,  in  that  the  uncontradicted 
testimony  of  several  witnesses  is  to  the  ef- 
fect that  the  plaintiff  stepped  from  the  side- 
walk into  the  street  when  the  automobile 
was  less  than  10  feet  distant  and  that  it 
was  then  impossible  for  defendant  to  have 
stopped  his  automobile  or  to  have  guarded 
against  collision  with  the  plaintiff.' 

"(18)  His  honor  erred  in  refusing  to  grant 
the  defendant's  motion  for  a  new  trial,  upon 
the  third  ground  of  said  motion  and  for  the 
reasons  stated  therein,  to  wit:  'Because  there 
was  no  evidence  of  such  wantonness,  will- 
fulness, or  recklessness  on  the  part  of  the 
defendant  as  would  deprive  him  of  the  right 
to  rely  upon  his  defense  of  contributory  neg- 
ligence; and  the  overwhelming  weight  of  the 
evidence  shows  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  bringing  about 
the  accident,  in  that  he  stepped  into  a  public 
thoroughfare  without  looking  or  listening  or 
taking  any  other  precaution  to  guard  against 
the  danger  of  approaching  horses,  vehicles,  or 
automobiles.' 

"(19)  His  honor  erred  in  refusing  to  grant 
the  defendant's  motion  for  a  new  trial  upon 
the  fourth  ground  of  said  motion,  and  for 
the  reasons  stated  therein,  to  wit:  'Because 
the  plaintiff,  by  his  own  admission,  did  not 
exercise  ordinary  care  and  prudence  in  step- 
ping from  the  sidewalk  into  the  street;  and 
his  carelessness  and  negligence  was  a  proxi- 
mate cause  of  his  injury.' 

"(20)  His  honor  erred  in  refusing  to  grant 
the  defendant's  motion  for  a  new  trial,  upon 
the  fifth  ground  of  said  motion  and  for  the 
reasons  stated  therein,  to  wit:  'Because  the 
evidence  shows  that  the  plaintiff  was  guilty 
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of  such  utter  want  of  caution  and  prudence 
as  amounted  to  recklessness  and  a  complete 
disregard  of  the  care  which  he  owed  to  him- 
self.'. 

"(21)  It  Is  respectfully  submitted  that  his 
honor  committed  abuse  of  discretion  in  re- 
fusing to  grant  the  defendant's  motion  for  a 
new  trial,  upon  the  sixth  ground  of  said  mo- 
tion and  for  the  reasons  stated  therein,  to 
wit:  'Because  the  verdict  for  punitive  dam- 
ages is  so  excessive  as  to  show  on  its  face 
that  the  jury  were  influenced  by  passion, 
whim,  or  prejudice.' " 

J.  W.  Ragsdale,  for  appellant  Walter  H. 
Wells  and  Henry  B.  Davis,  for  respondent 

GARY,  G.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  and  reckless- 
ness of  the  defendant 

The  complaint  alleges:  That  on  the  13th. 
day  of  February,  1910,  the  plaintiff  after 
nightfall  was  proceeding  from  the  American 
Hotel  into  Evans  street,  in  the  city  of  Flor- 
ence, S.  G.,  for  the  purpose  of  getting  into 
an  automobile  that  was  in  the  act  of  stopping 
at  a  point  opposite  said  hotel,  a  few  feet 
distant  from  the  north  side  of  Evans  street 
That  before  plaintiff  reached  said  automobile 
he  was  struck  and  run  over  by  an  automo- 
bile that  was  being  driven  by  the  defend- 
ant That  the  plaintiff  was  injured  through 
the  recklessness  and  negligence  of  the  de- 
fendant in  operating  said  automobile  on  a 
public  thoroughfare  at  a  dangerous  rate  of 
speed,  in  failing  to  have  any  lights  on  said 
automobile,  in  failing  to  give  any  signal  or 
other  warning  of  the  approach  of  said  auto- 
mobile, in  attempting  to  drive  the  said  au- 
tomobile too  near  the  sidewalk  at  a  time 
when  it  was  occupied  by  pedestrians,  in 
attempting  to  drive,  said  automobile  between 
the  one  to  which  plaintiff  was  going  and 
the  sidewalk,  when  there  was  not  sufficient 
space  to  allow  its  passage,  in  failing  to  keep 
a  proper  lookout,  and  in  failing  to  observe 
the  plaintiff  in  his  position  of  danger  so  as 
to  avoid  striking  him.  The  defendant  denied 
the  allegations  of  negligence  and  reckless- 
ness, and  set  up  the  defense  of  contributory 
negligence.  At  the  close  of  the  plaintiff's 
testimony  the  defendant  made  a  motion  for 
the  direction  of  a  verdict  in  his  favor,  which 
was  refused,  but  neither  a  motion  for  a 
nonsuit  nor  for  the  direction  of  a  verdict 
was  made  at  the  close  of  all  the  testimony. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $1,000  actual  damages  and  $3,- 
000  punitive  damages.  The  defendant  made 
a  motion  for  a  new  trial,  which  was  also 
refused,  and  he  has  appealed  upon  excep- 
tions, which  will  be  reported. 
First  exception: 

[1]  This  exception  cannot  be  sustained  for 
the  reason  that  similar  testimony  was  intro- 
duced without  objection.  Machine  Go.  v. 
Browning;  72  S.  C.  424,  52  S.  E.  117;  Laugh- 


lin  v.  Pub.  Ser.  Gor.,  83  S.  C.  62,  04  8.  E 
1010.  x 

Second  exception: 

[2]  The  objection  to  the  testimony  is  thus 
stated  in  the  record:  "Objected  to,  and  asked 
that  it  be  stricken  out,  as  the  witness  only 
testified,  as  to  how  fast  it  started  off  from 
Lake's  corner."  In  addition  to  what  was 
said,  in  disposing  of  the  first  exception,  it  is 
scarcely  reasonable  to  suppose  that  testi- 
mony tending  to  show  how  fast  the  auto- 
mobile started  off  from  Lake's  corner  may 
have  caused  the  jury  to  render  a  verdict  in 
favor  of  the  plaintiff. 
Third  exception: 

This  exception  is  disposed  of  by  what  has 
already  been  said. 
Fourth  exception: 

[3]  The  testimony  was  irrelevant  and  the 
refusal   to   allow   its   introduction  was  not 
prejudicial  to  the  rights  of  the  defendant. 
Fifth  exception: 

[4]  The  following  appears  in  the  record: 
"Plaintiff  objects  to  testimony  of  witness  as 
it  refers  to  the  testimony  of  Mr.  Beard. 
(Objection  sustained.  Exception  noted.)  The 
Witness  (continuing):  It  was  Impossible  in 
my  opinion  for  anybody  situated  as  I  was, 
with  my  car  going  in  that  direction,  to  judge 
of  the  speed —  (Objected  to.)  The  Court: 
State  the  facts  and  tell  whether  you  could 
tell.  Tne  Witness  (continuing)."  The  witness 
then  testified  in  substantially  the  same  lan- 
guage as  that  to  which  the  objection  had 
been  Interposed  without  further  objection. 
Sixth  exception : 

[5]  The  testimony,  as  to  what  the  witness 
would  have  done,  was  irrelevant  and  the 
exception  is  overruled. 
Seventh  exception: 

[6-9]  The  rule  is  thus  stated  in  Easier  v. 
Railway,  59  S.  C.  311,  37  S.  E.  938:  "Without 
undertaking  to  review  in  detail  the  different 
cases  in  this  state  upon  this  subject  (expert 
testimony),  we  will  state  the  rules  that  have 
been  followed:  First  A  witness  is  compe- 
tent to  give  his  opinion  as  an  expert  when 
the  facts  upon  which  it  is  based  are  within 
his  own  knowledge.  Second.  If  the  facts 
upon  which  his  opinion  is  formed  are  in 
issue,  his  testimony  is  not  admissible,  except 
upon  an  hypothetical  state  of  facts.  Third. 
If  the  mode  in  which  an  injury  was  inflicted, 
or  the  extent  thereof  is  itself  one  of  the  dis- 
puted facts  in  the  case,  the  witness  will  not 
be  allowed  to  testify  that  in  his  opinion  the 
injury  was  inflicted  in  a  certain  manner  or 
to  a  certain  extent"  The  court  uses  the 
following  language  in  the  case  of  Fitzgerald, 
v.  Langley  Mfg.  Co.,  74  S.  C.  332,  54  S.  E. 
373:  "It  is  contended  that  the  testimony  was 
competent  as  the  opinion  of  an  expert  This 
court  will  not  reverse  the  judgment  of  the 
circuit  court  for  excluding  expert  testimony, 
unless  it  is  convinced  that  the  error,  if  any, 
was  harmful.  It  is  for  the  trial  court  to 
decide  whether  the  question  under  inquiry 
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Is  one  upon  which  expert  opinion  is  proper, 
and  whether  the  witness  has  the  necessary 
qualifications.  2  Elliott,  Ev.  |  1036.  The 
trial  court's  conclusion  on  these  matters  will 
not  be  disturbed  except  in  a  case  of  abuse  of 
discretion,  which  we  do  not  find  in  this  case. 
'Opinion  evidence  is  based  on  necessity  and 
is  not  admissible  as  a  general  rule  when  the 
facts  can  be  reproduced  before  the  jury,  in 
such  a  way  as  to  show  the  condition  of 
things,  upon  which  the  opinion  of  the  wit- 
ness was  based/  Easier  v.  Railway  Co.,  59 
S.  G.  311,  815,  39  S.  E.  938.  It  is  a  cardi- 
nal rule  that  the  evidence  must  be  of  such  a 
character  as  not  to  fall  within  the  range  of 
common  experience  and  observation,  and 
therefore  not  to  be  intelligible  to  jurors 
without  the  aid  of  opinion.  12  Ency.  Law, 
458,  and  cases  cited." 
Eighth  exception : 

What  was  said  in  considering  the  seventh 
exception  disposes  of  this  exception. 
Ninth  exception:* 

[10-14]  The  motion  was  for  the  direction 
or  a  verdict,  and  not  for  a  nonsuit,  between 
which  motions  there  is  a  marked  difference. 
A  motion  for  a  nonsuit  may  be  made  at  any 
time  during  the  trial  of  the  case.  "The 
usual  time  for  such  motions  is  when  the 
plaintiff  closes  his  evidence  in  chief,  but  it 
is  not  beyond  the  power  of  the  judge  charg- 
ed with  the  control  of  the  conduct  of  the 
cause  to  entertain  such  a  motion,  even  at 
the  close  of  the  whole  evidence  for  both 
sides,  since  there  is  no  particular  time  in 
the  trial  of  a  case  when  a  motion  for  non- 
suit must  be  made."  Gandy  v.  Insurance 
Co.,  52  S.  C.  224,  29  S.  E.  655;  McEwen  v. 
Mazyck,  3  Rich.  210.  A  motion  for  a  non- 
suit, on  the  ground  that  there  is  no  testimo- 
ny tending  to  sustain  the  material  allega- 
tions of  the  complaint,  does  not  involve  the 
merits,  and  the  granting  of  such  motion 
would  not  support  a  plea  of  res  adjudicate. 
In  the  case  of  Whaley  v.  Stevens,  24  S.  C. 
479,  the  court  said:  "The  judgment  in  the. 
former  case  was  nothing  more  than  a  non- 
suit for  failure  of  evidence  to  establish  one 
of  the  material  allegations  of  the  complaint; 
and  it  certainly  cannot  be  pretended  that 
such  a  judgment  on  such  a  ground  would 
support  a  plea  of  res  adjudicata."  But  a 
motion  to  direct  a  verdict  involves  the  mer- 
its, and  a  judgment  entered  upon  the  ver- 
dict rendered  by  a  jury  is  res  adjudicata  as 
to  all  questions  properly  arising  under  the 
pleadings.  The  fact  that  the  verdict  was 
rendered  by  the  jury  under  the  direction  of 
the  presiding  judge  does  not  impair  the  ef- 
ficiency of  the  judgment  entered  thereon  to 
support  a  plea  of  res  adjudicata.  A  motion 
for  the  direction  of  a  verdict  cannot  prop- 
erly be  made  until  all  the  testimony  on  both 
sides  which  is  to  be  submitted  to  the  jury 
has  been  introduced.  The  rule  is  thus  stat- 
ed in  the  case  of  Cincinnati  Traction  Co.  v. 
Durack,  78  Ohio  St  243,  85  N.  E.  38f  14  Ann. 


Cas.  218:  "Where,  on  the  trial  of  a  civil 
action,  the  defendant  at  the  close  of  the 
plaintiffs  evidence  moves  for  a  verdict 
thereon  in  his  favor,  and  on  excepting  to 
the  decision  of  the  court  overruling  such 
motion  introduces  evidence  to  support  his 
grounds  of  defense,  and  rests  without  renew- 
ing the  motion  at  the  close  of  all  the  evi- 
dence, the  exception  la  deemed  to  be  waived, 
and  it  is  no  longer  a  predicate  for  error  in 
a  reviewing  court"  (Syllabus.)  The  opinion 
is  very  able,  and  the  notes  are  voluminous 
and  exhaustive.  The  court  in  that  case 
quotes  with  approval  the  following  language 
from  Barabasz  v.  Kabat,  91  Md.  53,  46  Atl. 
337:  "It  would  certainly  produce  a  failure 
of  justice,  if  a  verdict  of  a  jury,  rendered 
upon  the  evidence  of  both  parties,  and  upon 
instructions  at  the  close  of  the  case,  to  the 
granting  or  refusing  of  which  there  was  no 
exception,  should  be  set  aside  upon  an  al- 
leged erroneous  ruling  upon  the  plaintiffs 
evidence  only,  and  it  would  be  trifling  with 
the  purpose  for  which  courts  are  created  to 
require  the  review  of  an  error  which,  if  de- 
clared, would  not  justify  a  reversal."  The 
court  also  quotes  with  approval  the  follow- 
ing statement  of  the  rule  from  the  case  of 
Hopkins  v.  Clark,  158  N.  X.  299,  53  N.  E. 
27:  "It  is  the  contention  of  the  appellants 
that  they  are  entitled  to  the  benefit  of  the 
exception  taken  to  the  denial  of  the  motion 
to  dismiss  at  the  close  of  plaintiffs  case,  as 
that  was  not  strengthened,  but  was  clearly 
weakened,  by  the  defendant's  evidence.  In 
other  words,  this  court  is  to  be  asked  in  all 
cases  to  examine  the  evidence  of  the  de- 
fendant, no  matter  how  lengthy  it  may  be, 
to  determine  whether  defendant  shall  have 
the  benefit  of  an  exception,  concerning  which 
all  doubt  would  be  removed  by  his  renew- 
ing the  motion  to  dismiss  at  the  close  of  the 
whole  evidence."  It  will  thus  be  seen  that 
the  proposition  which  we  have  announced 
Is  sustained  both  by  reason  and  authority. 

[15]  There  is,  however,  another  reason 
why  this  exception  cannot  be  sustained. '  The 
complaint  alleges  two  causes  of  action — one 
based  on  negligence  and  the  other  on  reck- 
lessness. Roberts  v.  Telegraph  Co.,  73  S.  C. 
520,  53  S.  E.  985,  114  Am.  St.  Rep.  120.  The 
defendant  had  the  right  to  move  for  the  di- 
rection of  a  verdict  as  to  each  cause  of  ac- 
tion. In  such  cases  the  rule  is  thus  stated 
In  Machen  v.  Telegraph  Co.,  72  S.  C.  256,  51 
S.  E.  697:  "The  cases  are  numerous  to  the 
point  that  where  the  complaint  alleges  dam- 
ages as  the  result  of  negligence,  and  as  the 
result  of  willful  misconduct,  a  nonsuit  can- 
not be  granted  as  to  the  whole  case,  if 
there  be  any  testimony  tending  to  show  dam- 
ages as  the  result  of  either  negligence  or 
willfulness.  In  all  the  cases  cited  above 
the  motion  for  nonsuit  was  directed  to  the 
whole  case,  and  the  point  decided  was  that 
nonsuit  was  improper,  if  there  be  any  evi- 
dence tending  to  support  a  verdict  for  dam- 
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ages,  either  for  negligence  or  willful  mis- 
conduct" This  language  was  quoted  with 
approval  in  Carter  v.  Telegraph  Co.,  73  S.  C. 
430,  53  S.  B.  530.  There  was  testimony 
tending  to  show  that  the  defendant  was 
driving  his  automobile  when  the  injury  was 
sustained  at  a  rate  of  speed  greater  than 
was  allowed  by  the  ordinance  of  the  city; 
and  this  was  evidence  per  se,  and  not  mere- 
ly prima  facie,  of  negligence.  In  Whaley  v. 
Ostendorf,  90  S.  C.  281,  73  S.  B.  186,  the 
court  says:  "When  evidence  of  negligence 
Is  only  prima  fade,  it  is  subject  to  rebuttal, 
but,  when  there  is  negligence  per  se,  it  is 
conclusive  of  that  question.  The  fact  that 
there  is  negligence  per  se  does  not,  howev- 
er, tend  to  show  that  such  negligence  is  ac- 
tionable. The  question  whether  negligence 
is  actionable  depends  upon  the  further  ques- 
tion whether  such  negligence  was  the  direct 
and  proximate  cause  of  the  injury." 

[16]  There  is  still  another  reason  why  this 
exception  cannot  be  sustained.  Contributory 
negligence  on  the  part  of  the  plaintiff  can- 
not be  introduced  as  a  defense  against  a 
cause  of  action  based  upon  the  defendant's 
reckless  misconduct  La  Fitte  v.  Railway, 
73  S.  C.  467,  53  S.  B.  755.  If  the  request 
had  been  charged,  the  defendant  would  have 
received  the  benefit  of  the  defense  of  con- 
tributory negligence  against  the  cause  of 
action  for  recklessness. 
Tenth   exception: 

What  has  just  been  said  disposes  of  this 
exception. 
Eleventh  exception: 

The  record  shows  that  the  request  refer- 
red to  in  the  exception  was  in  fact  charg- 
ed, and  that  the  modification  that  contribu- 
tory negligence  would  not  be  a  defense,  if 
the  defendant  was  guilty  of  recklessness, 
was  the  statement  of  an  elementary  princi- 
ple of  law,  and  therefore  the  exception  has 
no  foundation. 
Twelfth  exception: 

[17]  It  would  have  been  proper  for  his 
honor,  the  presiding  judge,  to  refuse  alto- 
gether to  charge  the  request  as  it  embodied 
a  charge  on  the  facts.  Weaver  v.  Railway, 
76  S.  G.  49,  56  S.  B.  657,  121  Am.  St  Rep. 
934.  In  that  case  the  court,  having  under 
consideration  somewhat  similar  requests, 
used  this  language:  "The  presiding  judge 
could  not  have  charged  the  said  requests, 
without  intimating  to  the  jury,  the  infer- 
ence to  be  drawn  from  the  facts  so  careful- 
ly set  out  In  detail.  The  instructions  would 
have  been  in  violation  of  article  5,  I  26,  of 
the  Constitution,  and  were  therefore  proper- 
ly refused.9' 
Thirteenth  exception: 

[IB]  The  presiding  judge  charged  the  re- 
quest, but  also  charged  other  law  applicable 
to  the  case;  and  It  has  not  been  made  to 
appear  that  the  additional  charge  of  a  cor- 
rect principle  at  that  particular  time  was 
prejudicial  error. 


Fourteenth  exception: 

The  failure  to  charge  the  requests  men- 
tioned in  this  exception  is  assigned  as  er- 
ror, on  the  ground  that  there  was  no  tes- 
timony tending  to  show  willfulness  or  wan- 
tonness on  the  part  of  the  defendant  There 
was  testimony  tending  to  sustain  the  allega- 
tions of  the  complaint,  and  it  was  for  the 
jury  to  determine  whether  there  was  wan- 
tonness. 
Fifteenth  exception: 

What  has  already  been  said  disposes  of 
this  exception. 
Sixteenth  exception: 

It  has  not  been  made  to  appear  to  the 
court  that  there  is  anything  in  the  record 
sustaining  this  assignment  of  error. 
Seventeenth  exception: 

[19]  The  testimony  must  be  considered  in 
its  entirety,  and,  when  so  considered,  justi- 
fies the  verdict 

Eighteenth,  nineteenth,  twentieth,  and  twen- 
ty-first exceptions: 

What  has  already  been  said  disposes  o*> 
these  exceptions. 

Judgment  affirmed. 

WOODS  and  HYDRICK,  JJM  concur. 


(113  Vs.  448) 
WILLIAMSON  v.  TOWN  OF  GRAHAM. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  22,  1912.) 

1.  Municipal  Corpobationb  (§  907*)— Va- 
lidity of  Statutes— Elections  to  Deter- 
mine Bond  Issues. 

Code  1904,  §  1038e,  which  authorises  elec- 
tions to  determine  whether  bonds  shall  be  is- 
sued and  provides  the  steps  to  be  taken  there- 
in, Is  valid  and  constitutional,  as  within  the 
power  of  the  Legislature  to  enact. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1895;    Dec  Dig.  I 

2.  Municipal  Cobfobations  (|  918*)  — 
Bonds—Submission  to  Populab  Vote- 
Form  of  Submission. 

Code  1904,  §  1038e,  snbsec  6.  provides 
that  the  town  council  or  trustees  snail,  prior 
to  an  election  to  determine  whether  bonds  shall 
be  issued,  have  printed  proper  ballots,  "upon 
which  shall  be  stated  the  date  of  election  and 
the  amount  of  bond  issue,  and  shall  also  have 
printed  thereon,  in  separate  lines,  the  words 
'For  bond  issue*  and  the  words  'Against  bond 
issue.' "  Held  that,  though  money  to  be  ob- 
tained from  a  bond  issue  was  to  be  used  for 
school,  waterworks,  sidewalks,  and  sewers, 
there  is  no  requirement  that  such  matters  be 
segregated,  so  that  voters  may  have  an  op- 
portunity to  vote  on  each  expenditure,  and 
ballots  containing  the  entire  amount  of  issue 
are  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1919-1923;  Dec. 
Dig.  |  918.*] 

3.  Municipal  Corporations  (I  918*)— Bonds 
—Submission  to  Populab  Vote— Form  op 
Submission. 

Under  Code  1904,  {  1038e,  subsec.  6,  which 
provides  that,  on  a  town  election  to  deter- 
mine whether  bonds  shall  be  issued  for  mu- 
nicipal   purposes,    the   board    of    trustees   or 
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town  council  "shall  •  •  •  have  printed" 
ballots  upon  which  shall  be  stated  the  "amount 
of  bond  issue,"  the  printing  of  the  amount  is 
mandatory,  and  its  omission  from  the  ballots 
invalidates  an  election. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  1919-1923;  Dec 
Dig.  S  918.*] 

Error  to  Circuit  Court,  Tazewell  County. 

Action  by  the  Town  of  Graham  against  R. 
B.  Williamson.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.  Reversed  and 
rendered. 

R.  Kemp  Morton,  for  plaintiff  in  error. 
Sexton  &  Roberts,  for  defendant  in  error. 

PER  CURIAM.  The  town  of  Graham,  in 
Tazewell  county,  petitioned  the  circuit  court, 
in  accordance  with  the  provisions  of  section 
1038e  of  the  Code  of  1904,  to  order  an  elec- 
tion for  the  purpose  of  submitting  to  the  reg- 
istered voters  of  the  town  the  question 
whether  or  not  bonds  should  be  issued  to  the 
amount  of  $50,000,  the  proceeds  to  be  ex- 
pended for  certain  municipal  purposes. 

The  election  was  held,  and  88  votes  were 
cast  in  favor  of  the  Issue  of  the  bonds  and 
3  votes  against  such  issue.  Williamson,  the 
plaintiff  in  error,  became  the  purchaser  of 
one  of  the  bonds  for  $500,  but  subsequently 
declined  to  accept  and  pay  for  it;  and  there- 
upon the  town  of  Graham  proceeded  by  no- 
tice against  him  to  recover  the  amount  of  the 
bond,  and  upon  the  pleadings  and  proof  judg- 
ment was  entered  for. the  plaintiff,  and  the 
defendant  obtained  a  writ  of  error  from  this 
court 

[1]  The  plaintiff  in  error  insists,  in  the 
first  place,  that  the  statute  under  which  the 
election  was  held  and  the  bonds  issued  is  un- 
constitutional. In  this  we  cannot  concur, 
and  without  going  into  a  discussion  of  the 
subject  we  shall  content  ourselves  by  saying 
that  it  was  plainly  within  the  power  of  the 
Legislature  to  enact  section  1038e,  and  that 
it  is  a  valid  and  constitutional  law. 

Other  errors  of  a  minor  character  are  sug- 
gested in  the. brief  of  plaintiff  in  error,  but 
only  two  of  them  are  in  our  judgment  of  suf- 
ficient consequence  to  be  mentioned  in  this 
opinion. 

[2]  It  is  insisted  that  as  the  money  to  be 
raised  by  the  bond  Issue  was  to  be  expended, 
$20,000  for  the  erection  of  a  public  school 
building,  $15,000  for  the  improvement  of  the 
waterworks,  and  $15,000  for  street  sidewalks 
and  sewers,  that  the  ballots  should  have 
given  the  voters  the  opportunity  to  vote  for 
or  against  the  appropriation  for  each  of 
these  improvements,  whereas  the  ballots  as 
prepared  required  them  to  vote  for  or  against 
the  entire  issue  of  $50,000,  and.  did  not  give 
them  the  right  to  segregate  and  cast  their 
votes  for  or  against  the  issue  of  bonds  for  a 
particular  purpose,  and  that,  while  a  voter 
might  have  desired  to  vote  for  bonds  for  a 
public  school  building,  he  might  also  have 


opposed  the  issuing  of  bonds  for  other  pur- 
poses. 

The  answer  to  this  is  that  the  statute 
makes  no  such  requirement.  Subsection  6  of 
section  1038e  provides  that  "the  town  coun- 
cil, or  board  of  trustees  of  said  town,  shall, 
prior  to  said  date  of  election,  have  printed, 
at  the  expense  of  said  town,  proper  ballots  to 
be  voted  at  said  election,  upon  which  shall  be 
stated  the  date  of  election  and  the  amount  of 
bond  issue,  and  shall  also  have  printed  there- 
on, in  separate  lines,  the  words  'For  bond  is- 
sue' and  the  words  'Against  bond  issue/" 
It  is  plain  that  in  this  respect  the  ballot  was 
in  strict  conformity  with  the  law,  and  this 
assignment  of  error  is  overruled. 

[3]  The  subsection  referred  to,  however, 
does  explicitly  declare  that  the  amount  of 
the  bond  issue  shall  be  stated  upon  the  bal- 
lot, and  this  was  not  done.  This  provision 
of  the  statute  is  a  most  essential  feature  of 
the  whole  procedure,  is  mandatory,  and  its 
omission  is,  we  think,  fatal  to  the  election. 

For  these  reasons  we  are  of  opinion,  with- 
out passing  upon  any  question  except  those 
specifically  mentioned,  that  the  judgment  of 
the  circuit  court  should  be  reversed,  and  this 
court  will  proceed  to  render  such  judgment 
as  the  circuit  court  ought  to  have  rendered. 

Reversed. 

(US  Va.  442) 

BENET  et  al.  v.  FORD  et  aL 

(Supreme   Court  of  Appeals   of  Virginia. 
March  21,  1912.) 

1.  Judicial  Sales  ($  8*) —Power  of  Court 
of  Equity. 

Where  a  court  of  equity  orders  a  sale  of 
property  on  the  ground  that,  a  sale  is  ab- 
solutely necessary,  and  appoints  commission- 
ers to  sell  at  auction  or  at  a  private  sale,  the 
commissioners  may  hold  a  private  sale,  where 
a  public  sale  after  due  notice  has  failed  to 
bring  a  purchaser  at  a  satisfactory  price,  and 
where  a  delay  will  involve  depreciation  in  the 
property,  which  yields  no  income  comparable 
to  the  expenses  of  preserving  it. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  $  32;  Dec  Dig.  S  8.*] 

2.  Judicial  Sales  (§  1*)  —  Discretion  of 
Court. 

A  court  of  equity,  ordering  a  sale  of  prop- 
erty under  its  control,  must  exercise  a  sound 
legal  discretion,  with  a  view  to  fairness  and 
just  regard  to  the  rights  of  all  persons  inter- 
ested. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  §§  1-4;   Dec.  Dig.  |  1.*] 

3.  Judicial    Sales     (5    31*)— Objections- 
Burden  of  Proof. 

A  party,  objecting  to  the  confirmation  of 
a  sale  by  a  court  of  equity,  has  the  burden  to 
show  that  he  has  been  injured  by  the  sale. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  §§  59-67;   Dec.  Dig.  5  31.*1 

4.  Judicial    Sales    (|    31*)— Objections- 
Burden  of  Proof. 

A  court  of  equity  ordered  a  sale  of  prop- 
erty, and  appointed  commissioners  to  sell  at 
public  auction  or  at  private  sale.  The  com- 
missioners were  unable  to  sell  the  property  at 
a  fair  price  at  a  pubUc  sale  held  under  favor- 
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able  conditions.  Thereafter  the  commission- 
ers negotiated  for  a  private  sale,  and  made  a 
sale  largely  in  excess  of  the  highest  bid  at  the 
auction.  No  evidence  was  offered  as  to  how 
or  from  whom  a  better  price  could  be  obtained. 
Held  to  justify  a  confirmation  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  f|  69-67;   Dec  Dig.  f  31.*) 

6.  Judicial    Sales    (|    31*)— Objections— 

Burden  of  Pboof. 

The  highest  bid  made  at  an  open  judicial 
sale  fairly  conducted  after  full  notice,  in  the 
face  of  such  competition  as  can  be  attracted, 
is  a  fair  criterion  of  the  value  of  the  property 
at  that  time,  and  subsequent  opinions  are  en- 
titled to  but  little  weight  in  comparison. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  f§  59-67;   Dec  Dig.  f  31.*] 

Appeal  from  Chancery  Court  of  Richmond. 

Proceedings  for  the  judicial  sale  of  the 
A.  J.  Ford  trust  estate,  in  the  combined  cas- 
es involving  that  estate.  From  a  decree  con- 
firming a  sale,  Mary  Lee  Benet  and  another 
appeal.    Affirmed. 

R.  E.  Byrd,  for  appellants.  David  Meade 
White,  McGuire,  Riely  &  Bryan,  and  Robt 
H.  Talley,  for  appellees. 

CARDWELL,  J.  The  litigation  out  of 
which  this  appeal  arises  has  been  of  long 
standing  and  conducted  in  four  separate  suits 
In  equity,  Involving  the  rights  and  interests 
of  various  parties  in  what  Is  spoken  of  In 
the  record  as  the  "A.  J.  Ford  Trust  Estate," 
including  the  "Ford's  Hotel"  property,  situ- 
ated at  the  southeast  corner  of  Broad  and 
Eleventh  streets  in  the  city  of  Richmond. 
Said  suits  involved  also  the  rights  of  the 
various  creditors  of  the  respective  parties 
interested  in  the  trust  estate. 

These  causes  were,  in  the  course  of  litiga- 
tion, consolidated  or  heard  together,  and  by 
various  decrees  entered  therein  the  rights  of 
all  parties  to  the  said  suits  and  others  con- 
cerned in  the  property  Involved  were  suffi- 
ciently and  finally  determined  to  warrant, 
and,  Indeed,  to  require,  the  court,  In  the  ex- 
ercise of  Its  judicial  discretion,  to  sell  the 
trust  property,  in  order  that  the  proceeds  of 
such  sale  or  sales  might  be  distributed 
among  the  parties  entitled  thereto.  No  ques- 
tion was  ever  raised,  it  would  seem,  that  a 
sale  of  the  trust  estate  was  absolutely  nec- 
essary, inasmuch  as  a  partition  thereof  in 
kind  among  the  parties  entitled  thereto  was 
impracticable.  We  are  concerned,  however, 
on  this  appeal,  with  only  that  part  of  said 
trust  estate  spoken  of  as  the  "Ford's  Hotel" 
property. 

It  appears  that  the  burdens  on  this  trust 
property,  in  the  way  of  taxes,  repairs,  and 
other  necessary  expenses,  were  greater  than 
the  income  from  the  property,  and  that  credi- 
tors of  the  various  parties  interested  were 
asserting  their  rights,  and  thus  more  serious- 
]y  complicating  the  situation.  In  this  situa- 
tion the  parties,  whose  rights  in  the  estate 
were  not  denied  or  contested  in  any  way, 
could  neither  enjoy  the  property  nor  receive 


any  benefit  therefrom  on  account  of  Its 
chaotic  condition,  due  alone  to  a  contest  over 
the  interest  of  B.  W.  Ford,  which  does  not 
exceed,  if  it  is  so  much  as,  one-fourth  of  the 
trust  estate. 

By  reason  of  the  condition  of  the  trust 
property  and  the  expenses  thereof  exceeding 
the  Income  from  it,  which  condition  had  con- 
tinued for  a  long  while,  negotiations  were 
begun  and  conducted  between  the  parties 
holding  different  interests,  which  resulted  in 
a  decree  entered  by  the  trial  court  on  the 
26th  day  of  April,  1910,  completely  settling 
the  rights  of  all  parties  and  fixing  their  re- 
spective interests  in  the  trust  estate.  By 
said  decree  Robert  H.  Talley,  R.  E.  Byrd, 
David  M.  White,  Henry  C.  Riely,  and  Addi- 
son L.  Holladay  were  appointed  special  com- 
missioners to  sell  certain  of  the  trust  prop- 
erty, of  which  "Ford's  Hotel"  was  a  part 
The  decree  gave  authority  to  any  three  or 
more  of  the  special  commissioners  to  act, 
and  authorized  them  to  sell-  the  property, 
either  privately  or  at  auction,  but  subject 
to  confirmation  by  the  court.  Holladay  re- 
fused to  act,  and  the  other  four  special  com- 
missioners, after  duly  qualifying  as  such  by 
executing  the  bond  required  of  them  by  the 
court,  and  after  conference  with  four  of 
the  leading  real  estate  agents  In  the  city  of 
Richmond,  decided  to  offer  the  real  estate  in 
the  city,  mentioned  In  the  decree,  for  sale  at 
auction  on  the  18th  day  of  May,  1910.  On 
the  day  named  "Ford's  Hotel"  was  offered 
for  sale  at  public  auction;  but,  although  the 
offering  was  under  favorable  conditions,  the 
highest  bid  received  for  it  was  $80,000,  and 
thereupon  the  special  commissioners,  after 
they  found  that  they  could  not  obtain  a 
higher  bid,  withdrew  the  property. 

It  further  appears  that  from  the  18th 
day  of  May,  1910,  until  the  24th  day  of  May, 
1911,  the  "Ford's  Hotel"  property  was  on 
the  market  for  sale,  but  the  special  commis- 
sioners received  no  offer  for  it  In  the 
meantime  the  buildings  on  said  property, 
which  had  been  used  as  a  hotel,  had  gone  so 
far  from  bad  to  worse  In  their  condition  that 
the  building  inspector  of  the  city  declined 
to  permit  them  to  be  occupied,  and,  having 
been  practically  vacant  for  two  years,  the 
Income  therefrom  was  but  a  trifle  as  com- 
pared to  the  yearly  taxes  thereon  and  the 
costs  of  caring  for  and  protecting  the  prop- 
erty. Moreover,  owing  to  the  condemnation 
of  the  buildings  by  the  building  inspector,  all 
insurance  on  them  had  been  canceled. 

On  the  16th  day  of  January,  1911,  an  or- 
dinance of  the  council  of  the  city  of  Rich- 
mond, approved  by  its  mayor,  directed  the 
city's  attorney  to  acquire  by  gift,  purchase, 
or  condemnation  the  lot  or  block  of  land 
bounded  by  Broad  street  on  the  north,  Capi- 
tol street  on  the  south,  Eleventh  street  on 
the  west,  and  Twelfth  street  on  the  east,  to 
be  used  by  the  city  as  a  site  for  a  courthouse 
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and  for  executive  offices.  The  "Ford's  Hotel"  r 
property  was  within  the  bounds  named  in* 
said  ordinance,  and  thereupon  negotiations* 
were  begun  between  the  city's  attorney  and 
the  three  acting  special  commissioners  of 
the  chancery  court,  which  resulted  in  an 
agreement  on  the  part  of  the  special  com- 
missioners to  make  report  to  the  court  rec- 
ommending a  sale  of  the  "Ford's  Hotel** 
property  to  the  city  at  the  price  of  $90,000 
cash,  that  being  the  highest  price  that  the 
city  would  agree  to  pay,  and  the  commission- 
ers were  given  to  understand  that  if  that 
offer  was  not  accepted  the  property  would 
be  taken  for  the  city's  purposes  by  condem- 
nation proceedings.  Upon  the  coming  In  of 
a  report  by  the  three  acting  special  com- 
missioners to  the  court  of  the  above-mention- 
ed facts,  it  was  made  to  appear  that  the 
offer  to  sell  the  hotel  property  to  the  city 
for  the  price  of  $90,000  necessarily  had  to 
be  kept  open,  as  suggested  in  a  communica- 
tion from  the  city's  attorney,  for  a  period 
of  at  least  90  days  to  permit  the  necessary 
action  to  be  taken  by  the  finance  committee 
and  the  council  of  the  city  upon  said  offer. 

In  accordance  with  said  suggestion,  the 
court,  by  its  decree  entered  January  31, 
1911,  over  the  objection  of  Mary  Lee  Benet 
and  Charles  T.  Herndon,  two  of  the  numer- 
ous parties  interested,  authorized  its  acting 
special  commissioners  to  make  an  offer  in 
writing  to  the  attorney  for  the  city  of  Rich- 
mond to  sell  said  "Ford's  Hotel"  property 
to  the  city  at  the  price  of  $90,000,  such  offer 
"to  remain  open  for  a  period  of  90  days 
from  the  date  of  this  decree,  which  offer, 
if  accepted  by  said  counsel  of  the  city  of 
Richmond,  will,  be  hereafter  confirmed  by 
a  decree  entered  in  these,  causes." 

On  the  22d  day  of  April,  1911,  the  special 
commissioners  filed  a  report  stating  that  the 
city  of  Richmond  had  not  accepted  the  offer 
made  for  the  "Ford's  Hotel"  property  at 
$90,000,  and  asked  an  extension  of  the  decree 
of  January  31,  1911,  for  a  period  of  30  days, 
which  request  the  court  by  its  decree  of 
April  24,  1911,  granted. 

Within  the  limits  of  this  extension,  the 
special  commissioners  reported  to  the  court 
that  the  city  of  Richmond  had,  through  its 
attorney,  agreed  to  purchase  the  "Ford's 
Hotel"  property  at  the  price  of  $90,000, 
whereupon  the  court,  by  its  decree  of  May 
24,  1911,  after  stating  its  reasons  for  so 
doing,  proceeded  to  confirm  the  sale  of  this 
property  to  the  city  as  follows:  "According- 
ly the  court  doth  overrule  the  exceptions  of 
Mary  Lee  Benet  and  Charles  Thomson  Hern- 
don to  the  report  of  Special  Commissioners 
Robert  H.  Talley,  David  Meade  White,  and 
Henry  C.  Rlely,  dated  May  22,  1911,  and  doth 
adjudge,  order,  and  decree  that  the  above- 
mentioned  offer  of  the  .city  of  Richmond 
for  said  Ford's  Hotel  property  be  and  the 
same  is  hereby  accepted,  and  that  the  sale 
of  the  said  Ford's  Hotel  property  to  the  city 
of  Richmond,  Va^  at  the  price  of  ninety 


thousand    dollars    ($9O,O0OXX*i  payable    in 
cash,  be  andf  the  same  i*  hereby  confirmed." 

From  saW  decree  of  May.  2&,.  1911,  Mary 
Lee  Benet  and  Charles  Thomson  Herndon 
obtained  this  appeal,  and*  the  sole  question 
presented,  is  whether  or  not  the  court  erred 
la  confirming  a  sale  oft  the  "Ford's  Hotel" 
property  to*  the  city  of  Riohmbnol  under  the 
circumstances  and  conditions-  sorrounding 
the  property  at  that  time. 

We  hay*  already  stated1  in  this  opinion, 
many  of  those  circumstances,  and  conditions, . 
all  of  which  and  other  cogent  facts  are  set 
out  in  the  court's  decree  of  confirmation  as 
not  only  justifying,  hot  rae/riring,  the  entry 
of  the  decree,  and  which,  seem,  to  us  all-suf- 
ficient t»  show  that  the  coast's  action  was  to 
the  best  interest  of  all  parties  concerned  in 
its  ruling. 

[1*  2Jt  We  know  o£  no.  nalid  reason  why  a 
court  of  equity,  under  like-  circumstances  and 
conditions,  should  not  negotiate  through  its. 
duly  appointed  commissioners  for  a  private- 
sale  of  property,,  especially  when  a  public- 
sale  had  been  attempted  after  due  advertise- 
ment, and  failed  to.  bring  a  purchaser  for  the/ 
property  at  a  satisfactory  price,  and  when 
delay  of  a  sa)e>  as  In  this  case,  Involved 
serious  depreciation  in  the  value  of  the 
property,  already  yielding  no  income  com- 
parable to  the  costs  and  expenses  neces- 
sarily incurred  in  preserving  and  protect- 
ing it.  The  controlling  purpose  and  prime 
object  in  all  cases  is  to  sell  the  property,  so 
that  it  may  realize  the  best  price  obtainable. 
First  Nat  Bank  v.  Trigg  Co.,  106  Va.  327, 
50  S.  B.  158,  7  L.  R.  A.  (N.  S.)  744;  Watkina 
v.  Jones,  107  Va.  8,  57  S.  E.  608.  The  court 
should  exercise  a  sound  legal  discretion, 
with  a  view  to  fairness,  prudence,  and  just 
regard  to  the  rights  of  all  concerned;  but, 
when  the  action  of  the  court  in  confirming  a 
sale  of  property  under  its  control  is.  com- 
plained of,  the  burden  is  upon  the  complain- 
ing party  to  show  that  he  has  been  injured. 
If  the  grounds  relied  on  for  the  setting  aside 
of  a  judicial  sale  go  to  the  very  substance  of 
the  contract,  such  as  fraud,  accident,  mis- 
take, or  misconduct  on  the  part  of  the  pur- 
chaser or  other  person  connected  with  the 
sale,  which  has  worked  injustice  to  the  par- 
ty complaining,  the  rule  governing  in  deter- 
mining whether  the  sale  should  be  set  aside 
or  not  is  very  different  from  the  rule  con- 
trolling where  the  question  is  whether  the 
price  at  which  the  property  was  sold  is  en- 
tirely inadequate.  Patterson  v.  Eakln,  87 
Va.  56,  12  S.  B.  144;  Moore  v.  Triplett,  96 
Va.  603,  32  S.  B.  50,  70  Am.  St  Rep.  882. 

[3]  In  this  case  appellants  rely  alone  on 
their  contention  that  the  price  obtained  for 
the  property  is  inadequate,  but  do  not  sus- 
tain the  contention  by  any  proof  offered  or  to 
be  found  from  the  facts  already  appearing 
in  the  record;  the  only  proof  offered  being 
the  affidavits  of  three  persons,  who  say  that 
they  are  experienced  in  the  real  estate  busi- 
ness, and  who  only  express  their  opinion  that 
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the  "Ford's  Hotel"  property  Is  worth  more 
than  the  price  at  which  the  court  ordered  Its 
sale.  Furthermore,  no  evidence  whatever  Is 
offered  as  to  how  or  from  whom  a  better 
price  for  the  properly  could  'probably  be  ob- 
tained. The  other  proof  In  the  case  abund- 
antly shows  that  $90,000  was  not  only  a  fair 
price  for  the  property,  but  all  that  could 
have  been  obtained  for  It  The  property,  as 
we  have  seen,  had  been  offered  for  sale  at 
public  auction  and  under  the  most  favorable 
conditions,  but  a  bid  of  $80,000  only  could 
be  obtained  for  It 

[4,  5]  "The  highest  bid  made  at  an  open 
Judicial  sale,  fairly  conducted,  after  full  no- 
tice, In  the  face  of  such  competition  as  can 
be  attracted,  is  a  fair  and  just  criterion  of 
the  value  of  the  property  at  that  time.  Aft- 
er-stated opinions,  affidavits  of  undervalue, 
and  the  like,  are  regarded  with  little  favor, 
and  are  entitled  to  little  weight  in  compari- 
son with  the  fact  established  by  the  auction 
and  its  results."  Nitro-Phos.  Syn.  v.  John- 
son, 100  Va.  774,  42  S.  E.  005,  citing  Todd  v. 
Gallego  Mills,  84  Va.  580,  5  S.  E.  676.  See, 
also,  Hogg's  Eq.  Pro.  Sf  408,  683;  Hazlewood 
v.  Forrer,  94  Va.  703,  27  S.  E.  507;  Bradford 
v.  McConlhay,  15  W.  Va.  732. 

There  are  other  facts  appearing  in  the  rec- 
ord of  the  combined  causes  In  which  the  de- 
cree here  complained  of  was  entered,  going 
to  show  that  it  was  manifestly  to  the  best 
interest  of  all  parties  concerned  that  the 
"Ford's  Hotel"  property  be  sold,  as  it  was, 
to  the  city  of  Richmond,  at  the  price  obtain- 
ed therefor  ($90,000);  but  we  do  not  deem  it 
necessary  to  review  the  facts  further.  The 
appellants  doubtless  hoped,  and  perhaps  be- 
lieved, that  further  efforts  in  that  direction 
on  the  part  of  the  court  would  result  In  ob- 
taining a  higher  price  for  the  hotel  property; 
but  they  furnished  the  court  with  no  data 
upon  which  it  would  have  been  warranted  in 
refusing  to  confirm  the  sale  of  the  property 
to  the  city  of  Richmond.  Therefore  it  very 
plainly  appears  that  they  have  not  success- 
fully borne  the  burden  upon  them  of  showing 
error  in  the  decree  of  which  they  are  here 
complaining. 

The  decree  appealed  from  Is  without  error, 
and  therefore  it  is  affirmed. 

Affirmed. 

<113  Va.  760) 

COMMONWEALTH  v.  BASS. 

(Supreme   Court  of  Appeals  of  Virginia. 
March  21,  1912.) 

1.  Chimin al  Law  (8  447*)— Justices  ot  the 
Peace— Conclusiveness  of  Records. 

A  justice  court  is  not  a  court  of  record, 
ao  that  the  indorsement  of  the  justice  on  a 
warrant,  "Fine  and  costs  paid,"  Is  not  con- 
clusive on  an  appeal  therefrom,  and  that  the 
justice  received  only  a  negotiable  note  as  pay- 
ment may  be  proved  by  his  admissions  on  a 
trial  de  novo  in  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  102&-1031;  Dec  Dig.  £ 
447.*] 


2.  Criminal  Law  (J  260*)— Justices  of  the 
Peace— Satisfaction  of  Fine— Promissory 
Note— Payment— Right  to  Appeal. 

Under  Code  1004,  I  717,  which  provides 
that  a  justice  may,  in  his  discretion,  in  mis- 
demeanor cases  tried  by  him,  take  security  for 
the  payment  of  a  fine  and  costs  imposed,  the 
taking  of  a  negotiable  note  for  a  fine  and  costs 
upon  a  conviction  for  the  violation  of  the  rev- 
enue laws  in  a  justice  court  was  only  security 
foe  payment,  or,  at  most,  a  conditional  satis- 
faction, and  is  not  a  payment  which  will  pre- 
clude an  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  567-609;   Dec.  Dig.  f  260.*] 

3.  Criminal  Law  (§  598*)— Continuance— 
Discretion  or  Coubt. 

Where,  in  a  prosecution  for  a  violation  of 
the  revenue  laws,  there  had  been  a  number  of 
continuances,  and  no  effort  had  been  made  by 
the  commonwealth  to  secure  the  attendance  of 
the  prosecuting  witness  in  a  prosecution  be- 
fore the  justice  from  whom  the  cause  was 
appealed  until  a  short  time  before  the  trial, 
the  refusal  of  a  continuance  was  not  an  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §5  1335-1341  ;•  Dec.  Dig.  | 
598.*] 

Error  to  Circuit  Court,  Hanover  County. 

Charles  Bass  was  charged  with  selling  in- 
toxicating liquors  without  a  license.  From 
a  judgment  of  acquittal,  the  Commonwealth 
brings  error.    Affirmed. 

The  Attorney  General,  for  the  Common- 
wealth. Leith  S.  Bremner,  for  defendant  in 
error. 


CARDWELL,  J.  This  writ  of  error  was 
awarded  to  the  commonwealth  to  a  Judgment 
of  the  circuit  court  of  Hanover  county  ac- 
quitting the  defendant  in  error,  Charles 
Bass,  of  the  charge  of  the  violation  of  the 
revenue  laws  of  the  state  by  selling  intoxi- 
cating liquors  without  a  license  so  to  do. 

Upon  a  warrant  issued,  executed  by  the 
constable  to  whom  it  was  addressed,  and 
trial  the  same  day  by  Thomas  R.  Puller,  a 
justice  of  the  peace  for  Hanover  county,  the 
defendant  in  error,  Bass,  was  found  guilty, 
on  June  6, 1910,  of  the  charge  of  violation  of 
the  revenue  laws  of  the  state,  as  above  men- 
tioned, fined  $50  and  costs,  and  required  to 
enter  into  a  recognizance  in  the  sum  of  $100 
for  his  good  behavior  for  12  months  from 
said  date.  On  the  back  of  the  warrant  the 
justice,  over  his  official  signature,  indorsed  his 
Judgment,  stating  the  aggregate  amount  of 
the  fine  and  costs  imposed,  viz.,  $53.86,  and 
added:  "Fine  and  costs  paid  on  June  0, 1910.*' 
Four  days  later,  to  wit,  on  June  10,  1910, 
Justice  Puller  Indorsed  on  the  warrant  that, 
upon  application  made  to  him'  by  counsel  for 
Bass,  an  appeal  was  allowed  Bass,  "subject 
to  the  opinion  of  the  circuit  court  as  to  his 
right  to  an  appeal."  "Prisoner  released  on 
$200.00  bond  for  his  appearance  on  the  sec- 
ond day  of  the  next  term  thereof,  with  H.  L. 
Iiggon  as  his  surety." 

Pursuant  to  his  recognizance,  Bass  ap- 
peared before  the  circuit  court  at  its  July 


•For  other  cases  see  tamo  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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term,  1910,  and  by  consent  of  parties,  by 
counsel,  the  case  was  continued  to  the  fol- 
lowing September  term  of  the  court.  By 
like  consent  the  case  was  continued  at  the 
September  term,  1910,  and  at  each  term  of  the 
court  until  the  March  term,  1911,  was 
reached.  At  the  March  term,  1911,  to  wit, 
on  March  22d,  the  attorney  for  the  common- 
wealth moved  the  court  to  dismiss  the  appeal 
as  improvident]  y  awarded,  the  fine  and  costs 
imposed  by  the  justice  upon  the  defendant, 
Bass,  haying  been  paid;  but  the  court  over- 
ruled the  motion  and  required  the  case  to  be 
regularly  tried  upon  the  appeal,  and  to  this 
ruling  the  commonwealth  excepted,  whereup- 
on the  commonwealth  moved  for  a  continu- 
ance of  the  case,  which  motion  was  also  over- 
ruled, to  which  ruling  exception  was  also  tak- 
en. The  case  was  then  tried  by  a  jury,  and 
by  their  verdict  the  defendant  was  found  not 
guilty.  The  motion  of  the  attorney  for  the 
commonwealth  to  set  aside  the  verdict  of  the 
Jury,  because  contrary  to  the  law  and  the  evi- 
dence, having  been  by  the  court  overruled, 
the  commonwealth  again  duly  excepted. 

The  principal  point  made  and  relied  on  by 
the  commonwealth  in  its  petition  for  this 
writ  of  error  is  the  ruling  and  judgment  of 
the  trial  court  sustaining  defendant's  right 
of  appeal  to  that  court. 

Section  4107  of  the  Code  of  1904,  under 
which  the  appeal  to  the  circuit  court  was  ap- 
plied for  and  obtained  by  the  defendant,  was 
enacted  pursuant  to  the  eighth  section  of  ar- 
ticle 1  of  our  Constitution  (Oode  1904,  p.  ccix), 
relating  to  the  trial  of  misdemeanors  by  jus- 
tices, and  has  reference  to  section  4106  of 
the  Code,  and  provides  the  means  of  securing 
la  all  cases  referred  to  in  section  4106  a  trial 
by  jury,  if  the  defendant  so  desire,  and  com- 
plies with  the  terms  of  the  statute.  The  pro- 
vision, of  the  statute  for  an  appeal  in  misde- 
meanor cases  tried  by  a  justice  is  very  broad, 
viz.:  "Any  person  convicted  by  a  justice  un- 
der the  preceding  section  [4106]  shall  have 
the  right,  at  any  time,  within  ten  days  from 
such  conviction,  to » appeal  to  the  circuit  court 
of  the  county.  *  *  *"  But  there  are  cer- 
tain reasonable  requirements  with  which  a 
person  convicted  before  a  justice  must  com- 
ply, in  order  to  avail  himself  of  his  constitu- 
tional right  of  appeal.  These  requirements 
are  that  he  must  ask  for  an  appeal  within  10 
days  from  his  conviction,  and  he  must  enter 
into  a  recognizance  In  an  amount  fixed  by  the 
justice,  and  with  surety  satisfactory  to  the 
justice,  or  be  committed  to  jail  to  await  the 
next  term  of  the  court  to  which  the  appeal 
is  taken.  Whether  or  not  a  person  who  Is 
given  the  right  of  appeal  from  a  judgment 
of  a  justice  to  the  circuit  court  of  the  coun- 
ty waives  this  right  by  paying  the  fine  and 
costs  imposed  upon  him  by  the  justice  is  a 
question  not  necessary  to  be  considered  in 
this  case,  since  it  is  made  plainly  to  appear 
In  the  record  that  the  fine  and  costs  imposed 
upon  the  defendant  were  not  paid  before  an 


appeal  was  taken  by  him  to. the  circuit  court 

Section  717  of  the  Code  confers  upon  a 
justice  authority,  in  bis  discretion,  in  any 
misdemeanor  cases  tried  by  him,  when  a  fine 
and  costs  are  imposed  upon  the  accused  which 
are  not  paid  in  cash,  to  "take  security  for  the 
payment  of  such  fine  and  costs,  *  *  * 
such  payment  to  be  made  within  thirty  days 
from  the  day  of  the  trial." 

[1]  In  this  case  the  trial  court  certifies  as 
a  fact  proven  at  the  trial  that  notwithstand- 
ing the  indorsement  on  the  warrant  that  the 
fine  and  costs  had  been  paid,  the  justice  who 
tried  the  warrant  and  made  said  indorsement 
thereon  admitted,  when  examined  as  a  wit- 
ness before  the  circuit  court,  that  he  had 
only  taken  from  the  defendant  a  negotiable 
note,  with  good  security,  for  the  fine  and 
costs.  The  indorsement  of  the  justice  on  the 
warrant,  "Fine  and  costs  paid,"  could  not  be 
considered  as  conclusive  on  that  point,  as  a 
justice's  court  is  not  a  court  of  record,  and 
when  cases  are  tried  on  appeal  from  such  a 
court,  the  whole  case  and  the  proceedings 
therein  are  to  be  heard  de  novo. 

[2]  Evidence  that  the  fine  and  costs  had 
not  been  actually  paid  being  plainly  admis- 
sible in  the  trial  upon  the  appeal  in  the  cir- 
cuit court,  the  acceptance  by  the  justice  of 
"a  negotiable  note  with  good  security  for  the 
fine  and  costs,"  could  not  be  considered  a 
payment  of  the  fine  and  costs,  in  the  sense 
that  it  would  preclude  an  appeal  from  the 
judgment  of  the  justice,  but  could  only  be 
considered,  as  contemplated  by  the  statute 
(section  717,  supra)  security  for  "such  pay- 
ment to  be  made  within  thirty  days  from  the 
day  of  trial,"  or  at  most  a  conditional  satis- 
faction of  the  judgment  Morrlss  v.  Harveys, 
75  Va.  726. 

In  the  petition  of  the  commonwealth  for 
this  writ  of  error,  the  contention  seems  to  be 
made  that  the  fine  and  costs  in  question 
were  actually  paid,  and  the  note  and  security, 
referred  to  by  the  learned  judge  of  the  cir- 
cuit court  in  his  opinion  sustaining  the  right 
of  appeal  in  the  defendant  from  the  judg- 
ment of  the  justice,  had  reference  to  some 
other  case  tried  at  the  same  term  of  court; 
but  we  are  unable  to  find  in  the  record  any 
ground  upon  which  this  contention  could  be 
sustained. 

[3]  We  are  further  of  opinion  that  there 
is  no  merit  in  the  contention  of  the  common- 
wealth that  the  trial  court  erred  in  overrul- 
ing its  motion  for  a  continuance  at  the  March 
term,  1911.  This  motion  was  upon  the 
ground  of  the  absence  of  a  witness,  with 
whom  the  attorney  for  the  commonwealth 
had  never  talked,  but  who,  as  the  attorney 
had  been  informed  by  others,  was  a  material 
witness. 

It  may  be  true,  as  contended,  that  the 
absent  witness  was  the  principal  witness 
against  the  defendant  at  his  trial  before  the 
justice ;  but  it  is  equally  true  that  soon  after 
the  trial  the  witness  left  the  neighborhood. 
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and  the  deputy  sheriff  had  been  unable  to 
serve  upon  him  either  of  three  subpoenas 
put  into  his  hands  for  execution,  although 
every  effort  had  been  made  to  find  the  wit- 
ness, and  that  the  location  of  the  witness 
was 'not  actually  known,  but  was  supposed 
to  be  in  Philadelphia,  Pa.  There  had  been, 
as  we  have  seen,  a  number  of  continuances 
of  this  case,  and  It  further  appears  that  no 
effort  was  made  on  behalf  of  the  common- 
wealth to  find  the  wanted  witness  until  about 
two  weeks  before  the  trial  of  the  case,  for 
the  reason  that  the  commonwealth  was  rely- 
ing upon  the  appeal  being  dismissed  as  im- 
provldently  awarded.  In  these  circumstanc- 
es it  cannot  be  said  that  the  trial  court  abus- 
ed its  discretion  in  refusing  a  continuance 
of  the  case. 

The  case  was  submitted  to  the  jury  upon 
Its  merits,  and  without  instructions  asked 
by  either  of  the  parties,  and  with  respect  to 
the  assignment  of  error  in  the  refusal  of  the 
court  to  set  aside  the  verdict  of  the  jury  find- 
ing the  defendant  not  guilty,  we  deem  It  only 
necessary  to  say  that  the  evidence  was  plain- 
ly Insufficient  to  have  warranted  the  jury  in 
any  other  finding. 

It  follows  that  the  judgment  of  the  circuit 
court  has  to  be  affirmed. 

Affirmed. 

<113  Va.  766) 

ARMSTEAD  v.  COMMONWEALTH. 

(Supreme   Court   of  Appeals   of   Virginia. 
March  28,  1912.) 

Intoxicating  Liquobs  (f  138*)— Shipment— 
"Local  Option  Territory"— "No -License 
Territory  " 

Under  Acts  1910,  c  190,  f  30t  requiring 
shipments  of  ardent  spirits  into  local  option  or 
no-license  territory  to  be  plainly  marked, 
showing  the  kind  and  quantity  of  spirits  and 
Che  consignee  of  the  package,  and  section  19c, 
defining  local  option  territory"  as  territory 
which,  by  vote  under  the  local  option  law,  has 
declared  against  the  issuance  of  licenses  for 
the  sale  of  ardent  spirits,  and  "no -license  ter- 
ritory" as  territory  In  which,  under  the  provi- 
sions of  that  or  some  other  act,  no  license  for 
the  sale  of  such  spirits  can  be  granted,  a  con- 
viction cannot  be  sustained  for  failure  to  mark 
as  specified  a  shipment  into  a  magisterial  dis- 
trict, where  licenses  may  be  issued  under  cer- 
tain conditions,  and  which  voted  against  local 
option  at  the  last  local  option  election,  al- 
though no  licenses  are  actually  in  effect. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent.  Dig.  |  148;  Dec.  Dig.  § 
138.*] 

Error  to  Circuit  Court,  Orange  County. 

Howard  Armstead  waa  convicted  of  crime, 
and  he  brings  error.  Reversed,  and  prosecu- 
tion dismissed. 

V.  Jfc  Shackelford,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  Common- 
wealth. 

BUCHANAN,  J.  This  is  a  prosecution  by 
the  commonwealth  against  Howard  Arm- 
stead,  the  plaintiff  in  error,  for  shipping  ar- 


dent spirits  into  the  town  of  Orange  in 
violation  of  section  30  of  an  act  of  Assembly 
approved  March  15,  1910  (Acts  1910,  c.  190, 
pp.  289,  302). 

That  section  is  as  follows:  "In  every 
shipment  of  ardent  spirits  into  local  op- 
tion or  no  license  territory  the  consignor 
shall  mark  plainly  on  the  outside  cover  of 
every  package  containing  ardent  spirits,  so 
that  it  may  be  easily  seen  and  read,  the 
kind  and  quantity  of  ardent  spirits  therein 
contained  and  the  names  of  the  bona  fide 
consignee  of  said  package." 

The  facts  of  the  case  were  agreed,  and 
are  as  follows: 

"That  the  town  of  Orange,  in  the  county 
of  Orange,  state  of  Virginia,  is  a  town  of 
500  inhabitants  or  more  by  the  United  States 
census  of  1900  and  of  1910;  that  by  vote 
under  the  local  option  law,  the  magisterial 
district,  in  which  said  town  Is  located,  in 
the  year  1907  declared  in  favor  of  the  Issu- 
ance of  license  of  the  sale  of  ardent  spirits. 
Since  then  no  election  on  said  question  has 
been  petitioned  or  held  In  said  district. 

"On  motion  of  C.  D.  Qulsenberry  on  the 
31st  day  of  March,  1908,  to  revoke  and  set 
aside  orders  entered  on  the  23d  day  of 
March,  1908,  granting  licenses  to  George  A. 
Gaines,  Mason  &  Rhoades,  C.  W.  Hickey, 
and  Joel  M.  Cochran  &  Co.,  respectively, 
granting  the  said  parties  a  license  to  sell 
intoxicating  liquors  and  malt  beverages  in 
said  town,  the  circuit  court  for  the  county 
of  Orange,  entered  the  following  order  in 
each  case.    *    *    * 

"  *On  motion  to  revoke  and  set  aside  the 
order  entered  on  the  23d  day  of  March,  1908, 
granting  to  Geo.  A.  Gaines  a  license  to  sell 
intoxicating  liquors  and  malt  beverages  in 
the  town  of 'Orange,  Va.,  on  the  ground  that 
the  place  of  sale  is  not  suitable,  convenient, 
and  appropriate,  and  that  proper  and  satis- 
factory police  protection  Is  not  afforded. 

"  'On  motion  of  C.  D.  Qulsenberry,  he  is 
admitted  a  contestant  and  allowed  to,  make 
his  motion*  to  revoke  and  set  aside  said  or- 
der, and  the  court  having  fully  heard  the 
evidence  and  the  argument  of  counsel  is  of 
the  opinion  that  the  place  where  it  is  pro- 
posed to  sell  the  intoxicating  liquors  and 
malt  beverages  is  not  suitable,  convenient, 
and  appropriate,  and  that  there  is  not  prop- 
er and  satisfactory  police  protection ;  there- 
fore it  is  considered  by  the  court  that  the 
order  granting  said  license  be,  and  the  same 
is  hereby,  set  aside  and  revoked,  and  the 
said  C.  D.  Qulsenberry  recovers  his  costs  in 
this  behalf  expended.' 

"Since  that  time  no  further  application 
has  been  made  to  the  court  for  such  license, 
and  there  has  been  no  licensed  sale  of  In- 
toxicating liquor  or  malt  beverages  or  ar- 
dent spirits  in  said  town  from  the  said  31st 
day  of  March,  1908.    •    •    • 

"It  is  further  agreed  that  Howard  Arm- 
stead,  who  resides  in  the  city  of  Washing- 
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ton,  D.  C,  did  on  the  1st  day  of  August, 
1911,  after  having  purchased  his  transporta- 
tion from  Washington,  D.  C,  to  Orange,  Va., 
check  in  the  customary  manner  via  the  G. 
&  O.  Ry.,  a  certain  trunk  wherein  was  con- 
tained 3%  gallons  whisky  In  %-pint  bot- 
tles, together  with  an  old  torn  blanket ;  that 
after  his  arrival  on  said  train,  it  being  the 
same  train  on  which  his  trunk  arrived,  the 
said  trunk  was  delivered  on  presentation  of 
said  check  to  an  agent  acting  for  said  How- 
ard Armstead  for  the  purpose  of  hauling  the 
same  from  the  railroad  station  at  Orange, 
Va.,  and  thereupon  was  seized  by  the  of- 
ficers. There  is  no  evidence  of  any  sale  of 
the  whisky  by  said  Armstead,  and  this  state- 
ment of  facts  is  for  the  purpose  of  trying  a 
certain  warrant  against  the  said  Armstead 
under  section  80  of  chapter  189  of  volume 
3,  Pollard  Supplement,  said  act  being  known 
as  the  'Byrd  Law,'  and  for  no  other  pur- 
pose. The  trunk  was  not  marked  plainly 
on  the  outside  cover,  so  that  It  could  be 
easily  seen  and  read,  with  the  kind  and 
quality  of  ardent  spirits  therein  contained, 
nor  was  the  name  of  the  bona  fide-  con- 
signee of  said  trunk  so  marked,  nor  was  it 
marked  in  any  other  manner." 

There  was  a  verdict  and  judgment  In  fa- 
vor of  the  commonwealth,  and  to  that  judg- 
ment this  writ  of  error  was  awarded. 

There  are  four  assignments  of  error ;  but 
in  the  view  we  take  of  the  case  it  will  be 
necessary  to  consider  only  the  first,  viz., 
that  the  town  of  Orange  is  neither  "local 
option"  nor  "no-license"  territory  within 
the  meaning  of  the  statute  under  which  the 
accused  was  prosecuted. 

Subsection  "c"  of  section  19  of  the  said 
act  declares  that,  wherever  used  in  the  act, 
"the  words  local  option  territory'  shall  be 
held  to  mean  the  territory  which,  by  vote 
under  the  local  option  law,  has  declared 
against  the  issuance  of  license  for  the  sale 
of  ardent  spirits,  and  the  words  'no-license 
territory'  shall  be  held  to  mean  the  territory 
(in)  which,  under  the  prohibitions  of  this  or 
any  other  act,  no  license  can  be  granted  for 
the  sale  of  ardent  spirits." 

It  Is  clear  from  the  facts  agreed  in  the 
case  that  the  town  of  Orange  is  located  In  a 
magisterial  district  which  voted  against 
local  option  in  the  year  1907,  which  was  the 
last  local  option  election  held  in  the  district, 
and  that  the  town  was  not,  therefore,  local 
option  territory. 

It  is  also  clear  that  the  town  of  Orange 
is  not  "no-llcense  territory"  within  the  mean- 
ing of  the  statute.  "No-llcense  territory"  Is 
such  territory  as  under  the  prohibition  of 
some  act  of  the  Legislature  no  license  can 
be  granted  for  the  sale  of  ardent  spirits  In 
that  territory-  There  Is  nothing  In  the  act 
approved  March  16,  1910,  or  In  any  other 
act  of  assembly  which  prohibits  license  from 
being  granted  for  the  sale  of  ardent  spirits 


In  the  town  of  Orange  under  the  conditions 
and  requirements  of  section  141  of  the  Tax 
Bill  (2  Pollard's  Code,  pp.  2253,  2256).  In 
fact,  license  to  sell  ardent  spirits  in  the 
town  had  been  granted  and  had  been  subse- 
quently revoked  by  the  court  because,  as 
stated  in  the  orders  of  the  court,  the  places 
of  sale  were  not  convenient  and  appropriate, 
and  proper  and  satisfactory  police  protection 
was  not  afforded.  Since  the  circuit  court 
had  the  right,  under  certain  conditions,  to 
grant  license  to  sell  ardent  spirits  in  the 
town,  It  was  not  "no-llcense  territory"  with- 
in the  meaning  of  section  19  of  the  act  ap- 
proved March  15,  1910. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  prose- 
cution dismissed. 

Reversed. 

(113  Va.  479) 

UNITED  STATES  LEATHER  CO.  v.  SHO- 

WALTER. 

(Supreme   Court   of  Appeals  of  Virginia- 
March  28,  1912.) 

1.  Masteb  and  Sebvant  (8  276*)— Injuries 
—Sufficiency  of  Evidence. 

Evidence,  in  an  employe's  action  for  per- 
sonal injuries  while  operating  a  wringing  ma- 
chine in  a  tannery,  held  to  sustain  a  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J§  950-952,  954,  969,  970, 
976;   Dec  Dig.  f  276.*] 

2.  Masteb  and  Servant  (|  153*)— Masteb' s 
Duty— Warning  Useful  Sebvant. 

An  employer,  who  knew  that  it  was  dan- 
gerous to  clean  a  wringer  operated  by  an  in- 
experienced employe,  was  bound  to  warn  his 
employe  of  the  danger,  though  the  employe 
was  between  17  and  18  years  of  age;  the  mere 
fact  that  an  employe  is  more  than  14  years  of 
age  not  relieving  the  employer  of  the  duty  of 
warning  him  of  known  dangers  in  view  of  hie 
inexperience. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  II  314-317;    Dec.  Dig.  I 

3.  Masteb  and  Sebvant  (|  296*)— Instruc- 
tions—Contbibutoby  Negligence. 

The  court  instructed,  in  an  employe's  per- 
sonal injury  action,  that  in  determining  the 
question  of  negligence  the  jury  should  consider 
the  situation  and  conduct  of  both  parties  at  the 
time  of  the  injury,  and  if  it  was  caused  by  de- 
fendant's negligence  without  any  greater  want 
of  ordinary  care  by  the  plaintiff  than  was  rea- 
sonably to  be  expected  from  one  of  his  age,  ex- 
perience, and  mental  capacity,  he  could  recov- 
er.   Held,  that  the  instruction  was  correct 

[Ed.  Note.— For  other  caseB,  see  Master  and 
Servant,  Cent  Dig.  ff  1180-1194;  Dec.  Dig.  I 
296.*] 

4.  Masteb  and  Sebvant  (|  218*)— Assumed 
Bisk. 

An  employe  only  assumes  the  risks  ordi- 
narily incident  to  the  service,  and  those  known 
to  him  or  so  obvious  as  to  be  readily  observed 
by  one  of  his  age,  experience,  and  mental  ca- 
pacity, in  the  exercise  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  574-600;  Dec  Dig.  I 
218.*] 
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6.  Masteb  and  Servant  (J  222*)— Assumed 
Risk— Obeying  Master's  Orders. 

An  employ^  injured  in  executing  an  em- 
ployer's order  does  not  assume  the  risk  of 
obeying  it,  unless  the  danger  is  so  great  that 
a  reasonably  prudent  man  would  not  have 
•beyed  the  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  648-651;  Dec  Dig.  i 
222.*] 

6.  Trial   (I  260*)— Instructions— Requests 
—Charges  Already  Given. 

A  requested  charge  submitting  a  guestion 
already  instructed  on  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  651-659;    Dec.  Dig.  §  260.*] 

7.  Trial  (§  260*)— Instruction— Requests- 
Charges  Already  Given. 

In  an  action  for  injuries  to  a  servant 
while  cleaning  a  machine  while  it  was  in  mo- 
tion, defendant  requested  a  charge,  which  was 
refused,  that  if  it  was  not  necessary  for  plain- 
tiff to  clean  the  machinery  while  it  was  in 
motion,  and  he  could  have  waited  until  it  was 
stopped  before  cleaning  it,  he  would  be  negli- 
gent in  attempting  to  clean  it  while  in  motion, 
requiring  a  finding  fpr  defendant  The  court 
instructed  that  if  plaintiff  was  told  by  his  fore- 
man not  to  clean  the  machinery  while  in  mo- 
tion, bnt  attempted  to  clean  it  while  in  action, 
in  disobedience  of  such  instruction,  he  would 
not  be  entitled  to  recover,  and  the  jury  must 
find  for  defendant  Held,  that  the  requested 
charge  was  substantially  covered  by  the  one 
given  so  as  to  be  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  651-659;    Dec  Dig.  i  260.*] 

Error  to  Circuit  Court,  Alleghany  Comity. 

Action  by  T>.  Showalter  against  the  United 
States  Leather  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

P.  H.  C.  Cabell,  for  plaintiff  in  error.  John 
T.  Delaney  and  Geo.  A.  Revercomb,  for  de- 
fendant in  error. 

PER  CURIAM.  The  defendant  in  error, 
Showalter,  a  youth  between  17  and  18  years 
of  age,  was  employed  by  the  plaintiff  in  er- 
ror to  operate  a  machine  in  their  tannery, 
known  as  a  "wringer."  On  the  occasion  of 
the  accident,  while  Showalter  was  engaged 
in  cleaning  the  machine  with  "waste,"  his 
left  hand  was  drawn  into  the  cogwheel,  re- 
sulting in  the  loss  of  his  index  finger,  two 
Joints  of  his  middle  finger,  and  part  of  his 
thumb. 

There  was  an  award  of  $2,000  for  the  in- 
jury suffered,  and  to  the  judgment  of  the 
circuit  court  sustaining  the  verdict  of  the 
jury  this  writ  of  error  was  awarded. 

The  material  facts  of  the  case,  from  the 
viewpoint  of  a  demurrer  to  the  evidence,  are 
these:  Showalter  had  been  employed  by  the 
company  on  three  different  occasions,  for  40 
days  in  the  fall  of  1906,  and  for  three  weeks 
in  the  fall  of  1907;  •  but  the  work  done  by 
him  during  these  periods  did  not  involve  the 
operation  of  machinery.  The  third  period 
commenced  May  22  and  ended  July  3,  1908. 
During  this  last  service,  except  for  the  space 
of  two  weeks  preceding  the  accident,  he 
worked  on  a  "bleacher,"  which  service  only 


brought  him  in  contact  with  machinery  to 
the  extent  of  stopping  the  machine  by  means 
of  a  lever.  For  the  following  two  weeks  he 
was  assigned  to  help  a  young  man  named 
Gregory  in  operating  a  "wringer,9'  a  machine 
used  to  press  water  out  of  leather.  On  the 
rear  of  the  '^wringer,"  extending  from  one 
side  to  the  other,  are  two  iron  rods,  2  inches  in 
diameter,  8  feet  long,  and  4%  inches  apart 
At  each  end  of  these  rods  are  two  cogwheels* 
one  8  and  the  other  8  inches  in  diameter. 
These  cogwheels  are  not  inclosed.  The 
"wringer"  was  located  in  the  "scrub"  room, 
where  a  number  of  other  machines  were  op- 
erated, all  by  the  same  motor.  These  ma- 
chines were  equipped  with  appliances  known 
as  "loose  pulleys,"  by  means  of  which  any 
one  of  them  could  be  stopped  without  stop- 
ping the  others. 

After  Showalter  had  been  working  on  the 
44wringer"  for  about  a  weekf<  the  superintend- 
ent of  the  company  had  the  loose  pulley  re- 
moved, and  the  "wringer"  was  thereafter 
operated  without  that  appliance.  The  duty 
of  Gregory  and  Showalter  was  to  wring  a 
certain  amount  of  leather  each  day,  and 
then  to  clean  the  machine.  While  the  loose 
pulley  was  in  use,  they  cleaned  the  "wringer" 
by  throwing  water  on  it  while  in  motion,  and 
then  stopping  the  machine  by  means  of  the 
loose  pulley  and  wiping  it  with  waste.  Aft- 
er the  loose  pulley  was  removed,  they  were 
not  at  once  instructed  how  to  clean  the  ma- 
chine; but  for  two  days  cleaned  it  simply  by 
throwing  water  on  it  while  in  motion,  but 
did  not  undertake  to  wipe  the  machine  with 
waste.  On  the  next  day  the  superintendent 
complained  that  the  "wringer"  was  not  being 
kept  clean,  and  told  the  boys  that  If  they 
could  not  keep  it  clean  he  would  put  others 
in  their  places  who  would  do  so.  He  then 
showed  them  how  to  clean  the  "wringer" 
while  in  motion  by  first  throwing  on  water* 
and  then  wiping  it  off  with  waste.  This  the 
boys  did  in  his  presence,  and  repeated  the 
process  the  next  day.  But  on  the  day  fol- 
lowing, while  Showalter  was  engaged  In  wip- 
ing off  the  "boxing"  around  one  of  the  re- 
volving shafts  with  waste,  as .  he  had  been 
instructed  to  do  by  the  superintendent,  his 
hand,  in  some  way  unknown  to  him,  was 
"jerked"  into  the  cogwheel  and  injured. 

[1]  The  refusal  of  the  court  to  set  aside 
the  verdict  as  contrary  to  the  law  and  the 
evidence  is  assigned  as  error;  but,  from  the 
foregoing  summary  of  the  evidence,  it  is  ap- 
parent that  the  assignment  is  without  merit. 

The  remaining  assignment  involves  the  giv- 
ing of  instructions  1,  2,  8,  and  4  for  the  de- 
fendant in  error,  and  in  refusing  to  give  in- 
structions 9  and  10,  prayed  by  the  plaintiff 
in  error. 

[2]  Instruction  1  told  the  jury  "that  it  was 
the  duty  of  the  defendant  company  to  take 
notice  of  the  apparent  age  of  the  young  per- 
sons whom  it  employed  in  its  service,  and  to 
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use  reasonable  or  ordinary  care  to  protect 
them  from  the  risks  which  such  young  per- 
sons could  not  properly  appreciate,  and,  to 
which  they  should  not  be  exposed." 

The  contention  of  the  plaintiff  in  error 
with  respect  to  this  Instruction  is  that  it 
'imposes  upon  the  defendant  a  higher  degree 
of  duty  than  the  law  requires  in  the  case  of 
a  bright  and  intelligent  boy  17%  years  old. 
It  might  be  true  of  a  boy  under  14  years  of 
age,  but  a  different  rule  of  law  prevails  when 
an  employe"  is  over  14  years  of  age." 

The  distinction  contended  for,  except  in 
degree,  does  not  prevail  in  Virginia,  and  is 
not  in  accord  with  the  weight  of  authority 
elsewhere. 

1  Labatt  on  Master  and  Servant,  §  249, 
says:  "But  the  theory  that  at  the  age  of  14 
years,  the  stage  reached  in  the  development 
of  the  child's  faculties  is  so  definite  that 
the  burden  of  proving  his  nonappreciation 
of  the  risks  of  the  service  is  shifted,  is  con- 
tradicted by  the  weight  of  authority,  and 
does  not  seem  to  rest  upon  any  adequate 
logical  basis."  1  Shearman  &  Redfield  on 
Negligence,  §*  219,  219a. 

Showalter  was  inexperienced  in  operating 
machinery,  and  the  danger  of  his  employ- 
ment had  been  greatly  enhanced  by  the  re- 
moval of  the  loose  pulley.  The  superintend- 
ent knew  that  it  was  specially  dangerous  to 
clean  the  (<wringer"  while  in  motion,  and, 
consequently,  It  was  his  plain  duty  to  have 
warned  Showalter  (whose  want  of  experi- 
ence was  known  to  him)  of  the  danger. 
Richmond  Locomotive  Works  v.  Ford,  94 
Va.  627,  645,  27  S.  E.  609;  Jacoby  Company 
v.  Williams,  110  Va.  65.  61,  65  S.  E.  491. 

[3]  The  second  Instruction  is  as  follows: 
"The  court  instructs  the  jury  that,  in  deter- 
mining the  question  of  negligence  in  this 
case,  they  should  take  into  consideration  the 
situation  and  conduct  of  both  parties  at  the 
time  of  the  alleged  Injury  as  disclosed  by 
the  evidence;  and  if  they  believe  from  the 
evidence  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  defendant, 
and  without  any  greater  want  of  ordinary 
care  and  caution  on  the  part  of  the  plaintiff 
than  was  reasonably  to  be  expected  from  one 
of  his  age,  experience,  and  mental  capacity, 
under  all  the  circumstances,  then  the  plain- 
tiff is  entitled  to  recover." 

This  instruction  is  sustained  by  the  case 
of  Richmond  Traction  Co.  v.  Hildebrand,  99 
Va.  48,  34  S.  E.  888. 

[4]  The  third  instruction  told  the  jury 
"that  the  only  risks  assumed  by  the  plain- 
tiff on  his  entering  the  service  of  the  defend- 
ant, and  while  he  continued  in  its  service, 
were  the  ordinary  risks  of  such  service,  and 
all  risks  from  causes  which  were  known  to 
him,  or  which  were  so  open  and  obvious  as 
to  be  readily  discernible  by  one  of  his  age, 
experience,  and  mental  capacity,  in  the  ex- 
ercise of  ordinary  care." 

The  principles  enunciated  in  this  instruc- 


tion are  in  accordance  with  our  decisions. 
See,  also,  Phillips  on  Instructions  to  Juries, 
pp.  818,  319. 

The  fourth  instruction  is  as  follows:  'The 
court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  while  the 
'wringer*  machine  operated  by  the  plaintiff 
was  equipped  with  the  loose  pulley  referred 
to  in  the  evidence,  the  plaintiff  cleaned  said 
machine  by  causing  it  to  come  to  a  stand- 
still by  means  of  the  loose  pulley  and  then 
threw  water  on  it  and  wiped  it  off  with 
waste;  and  if  they  further  believe  from 
the  evidence  that  for  some  time  after  the 
removal  of  the  said  loose  pulley,  he  under- 
took to  clean  said  machine  only  by  throwing 
water  on  it  while  it  was  in  motion;  and  if 
they  further  believe  that  some  days  after 
the  loose  pulley  had  been  removed,  Mr.  Min- 
nlck,  the  company's  superintendent,  directed 
the  plaintiff  to  clean  said  machine  by  throw- 
ing water  on  it  and  rubbing  it  with  waste 
while  it  was  in  motion,  and  showed  the 
plaintiff  how  to  clean  said  machine  while 
in  motion — the  plaintiff  had  the  right  to  re- 
ly upon  the  directions  given  him  by  the  said 
Minnlck,  unless  the  dangers  of  his  undertak- 
ing to  obey  the  directions  of  the  said  Min- 
nlck were  so  open  and  obvious  as  to  be  dis- 
cernible by  one  of.  his  age,  experience  and 
mental  capacity.  And  if  the  jury  believe 
from  the  evidence  that  the  plaintiff,  with 
ordinary  care  and  caution  to  be  reasonably 
expected  from  one  of  his  age,  experience, 
and  mental  capacity,  was  injured  while 
cleaning  said  machine  while  it  was  in  mo- 
tion in  the  manner  directed  by  said  Mfnnick, 
they  shall  find  a  verdict  for  the  plaintiff, 
unless  the  jury  believe  from  the  evidence 
that  the  plaintiff  knew,  or,  taking  into  con- 
sideration his  age,  experience,  and  mental 
capacity,  should  have  known,  the  danger  of 
undertaking  to  clean  said  machine  while  in 
motion." 

This  instruction  presents  to  the  jury  Sho- 
walter's  theory  of  the  case,  there  was  evi- 
dence to  sustain  it,  and  it  is  free  from  ob- 
jection on  legal  grounds.  Michael  v.  Roa- 
noke Machine  Works,  90  Va.  492,  19  S.  E. 
261,.  44  Am.  St  Rep.  927. 

[5]  The  settled  rule  in  this  state  is  that 
a  servant,  who  is  injured  in  executing  a  di- 
rect order  of  the  master,  will  not  be  held  to 
have  assumed  the  risk  incident  to  obeying 
such  order,  unless  the  danger  is  so  great 
that  a  reasonably  prudent  man  would  not 
encounter  it  N.  &  W.  Ry.  Co.  v.  Ward,  90 
Va.  687,  19  S.  E.  849,  24  U  R.  A.  717,  44 
Am.  St.  Rep.  945;  N.  &  W.  Ry.  Co.  v.  Am- 
pey,  93  Va.  108,  25  S.  E.  226;  Va.  P.  C. 
Co.  v.  Luck,  103  Va.  427,  49  S.  E.  577;  Black 
v.  Va.  P.  C.  Co.,  104  Va.  450,  51  S.  E.  831; 
Norton  Coal  Co.  v.  Murphy,  108  Va.  528,  62 
S.  E.  268;  Clinchfield  Coal  Co.  v.  Wheeler, 
108  Va.  448,  62  S.  E.  269. 

[II  The  court  did  not  err  in  refusing  to 
give  plaintiff  in  error's  instruction  9.    The 
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instruction  deals  with  the  doctrine  of  as- 
sumed risk,  and  the  jury  had  already  been 
fully  instructed  on  that  subject 

[7]  Instruction  10,  which  was  also  refus- 
ed, is  substantially  covered  by  instruction  2, 
which  was  given. 

Instruction  10  reads:  "The  court  Instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence that  it  was  not  necessary  for  the 
plaintiff,  Showalter,  to  clean  the  machinery 
while  it  was  in  motion,  and  that  he  could 
have  waited  until  the  machinery  was  stop- 
ped down  before  attempting  to  clean  it,  then 
he  would  be  guilty  of  contributory  negli- 
gence in  attempting  to  clean  the  machinery 
in  motion,  and  the  jury  must  find  for  the 
defendant." 

Instruction  2  reads:  "The  court  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff,  Showalter,  was  told 
by  Mr.  Minnick  not  to  clean  the  machinery 
while  it  was  in  motion,  and  that  in  disobedi- 
ence of  this  instruction  he  attempted  to 
clean  the  machinery  while  in  action,  then  he 
would  not  be  entitled  to  recover  in  this  ac- 
tion, and  the  jury  must  find  for  the  defend- 
ant" 

The  case  was  fairly  submitted  to  the  ju- 
ry upon  proper  instructions,  and  the  evi- 
dence was  ample  to  sustain  the  verdict  and 
for  these  reasons  the  judgment  must  be  af- 
firmed. 

Affirmed. 


(113  Va.  462) 

CUTCHIN,  Mayor,  ▼.  CITY  OF  ROANOKE. 

( Supreme  Court  of  Appeals  of  Virginia.     March 

28,  1912.) 

1.  Appeal  and  Ebbob  (§  1041*)— Harmless 
Ebbob— Amending  Pleadings. 

An  amendment  of  the  rule  against  a  may- 
or  to  show  cause  before  a  municipal  court 
against  his  removal  from  office  for  misfeasance 
on  grounds  charged,  which  omitted  a  number 
of  offenses  originally  charged  in  the  rule,  was 
not  prejudicial  to  defendant,  but  rather  favor- 
able to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4106-4109;   Dec  Dig.  J 

2.  Municipal  Cobpobations  ($  159*) —Re- 
moval of  Officers— Pboceeding b— Admis- 
sion op  Evidence. 

The  mayor  of  a  city  was  charged,  In  re- 
moval proceedings,  with  permitting  houses  of 
ill  fame  to  illegally  exist,  and  it  appeared  that 
at  one  time  during  his  administration  he  turn- 
ed over  the  regulation  of  such  houses  to  the 
chief  of  police  for  about  four  months.  The 
city  offered  in  evidence  a  newspaper  report  of 
an  address  by  the  mayor  to  the  effect  that  he 
had  decided  to  assume  the  position  occupied 
by  him  since  he  had  been  mayor,  except  the 
past  four  months,  and  that  bad  results  had 
followed  the  attempt  to  break  up  houses  of 
ill  fame;  that  the  police  were  unable  to  change 
the  inclination  of  such  people,  and  had  simply 
scattered  them  about  the  city  to  the  danger  of 
respectable  people.  Held,  that  the  address 
was  admissible  in  evidence;  objection  being 
made  only  to  its  relevancy. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  350-356;  Dec 
Dig.  S  159.*] 


3.  Evidence  (§  271*)— Self- Sebving  Decla- 
bations. 

In  proceedings  to  remove  a  mayor  from 
office  for  failure  to  enforce  the  law  against 
houses  of  ill  fame,  a  negress,  who  had  con- 
ducted such  a  house,  testified  that  the  mayor, 
with  whom  she  had  had  intimate  relations,  had 
permitted  her  to  do  so.  It  also  appeared  that 
at  the  time  she  testified  she  was  under  a  pen- 
itentiary sentence  for  committing  a  felony,  and 
that  the  mayor  had  refused  to  testify  for  her 
at  her  trial  To  support  her  evidence  as  to 
permission  given  by  the  mayor,  the  prosecu- 
tion proved  by  a  number  of  police  officers  that 
prior  to  the  negress*  prosecution,  in  which  the 
mayor  had  refused  to  testify  for  her,  she  had 
told  them  that  the  mayor  had  given  her  such 
permission  to  conduct  houseB  of  ill  fame. 
Held,  that,  evidence  of  the  negress'  statement 
out  of  court  was  admissible  to  support  her 
evidence  in  court,  in  view  of  the  evidence 
showing  possible  bias  by  her  against  the  mayor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f§  106&-1079,  1081-1104;  Dec.  Dig. 
f  271.*] 

4.  Evidence  <§  271*)— Self-Sebving  Decla- 
rations. 

With  certain  exceptions,  self-serving  state- 
ments made  out  of  court  are  not  admissible 
in  evidence  to  corroborate  the  testimony  of  a 
witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §f  1068-1079,  1081-1104;  Dec  Dig. 
§271.*] 

5.  Appeal  and  Ebbob  (J  237*)— Waiveb  of 
Ebbob— Admission  of  Evidence. 

Where  certain  evidence  was  admitted  in  a 
proceeding  to  remove  a  mayor  for  misfeasance, 
upon  the  promise  of  the  city  to  connect  it  with 
defendant,  defendant  should  have  moved  to 
strike  the  evidence  upon  failure  to  connect  it 
with  him,  and,  not  having  done  so,  cannot  com- 
plain on  appeal  of  its  submission  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1386-1388;  Dec  Dig.  § 
237;*   Trial,  Cent  Dig.  f{  228-252.] 

6.  Municipal  Cobpobations  (S  159*)— Offi- 
cers—Removal  Proceedings  —  Admission 
of  Evidence. 

In  proceedings  to  remove  a  mayor  for 
failure  to  enforce  the  law  against  houses  of  ill 
fame,  evidence  was  admitted  that  the  keeper 
of  such  a  house  threatened  to  have  two  police- 
men removed  from  the  beats,  and  that  the 
mayor  gave  the  chief  of  police  orders  to  re- 
move such  officers  because  of  the  complaints 
from  the  woman,  and  that,  in  obedience  to 
such  orders,  the  chief  ordered  the  police  ser- 
geant to  have  them  removed,  which  was  done. 
Held,  that  the  evidence  was  admissible  on  the 
charge  of  malfeasance;  the  several  events  be- 
ing connected. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f|  350-356;  Dec  Dig. 

7.  Witnesses  (J  340*)— Impeachment— Rep- 
utation fob  Chastity. 

In  proceedings  to  remove  a  mayor  from 
office,  a  female  employe*  of  the  mayor,  who  tes- 
tified that  he  once  locked  his  office  door  and 
Sut  down  the  blinds  and  commenced  to  take 
berties  with  witness,  could  not  be  impeached 
by  evidence  as  to  her  reputation  for  chastity. 
[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  §§  1116,  1117,  1119,  1121;  Dec 
Dig.  f  340.*] 

8.  Municipal  Cobpobations  (§  159*)— Offi- 
cebs  —  Removal  Proceedings— Admission 
of  Evidence. 

In  a  proceeding  to  remove  a  mayor  from 
office   for  failure   to   enforce   the  law  against 
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houses  of  ill  fame,  evidence  by  leading  citizens 
that,  during  defendant's  term  of  office,  the 
number  of  such  bouses  had  largely  decreased, 
notwithstanding  a  large  increase  in  popula- 
tion, and  that  the  moral  condition  had  greatly 
improved  within  that  time,  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  §§  350-356;  Dec. 
Dig.  |  159.*] 

9.  Municipal  Corporations  (J  159*)— Offi- 
cers —  Removal  Proceedings— Admission 
of  Evidence. 

In  proceedings  to  remove  a  mayor  from 
office  for  failure  to  enforce  the  law  against 
houses  of  ill  fame,  a  letter  from  the  mayor  to 
the  chief  of  police  was  admitted  in  evidence, 
which  requested  the  chief  to  arrest  any  per- 
sons keeping  a  house  of  ill  fame  on  E.  avenue, 
west  of  the  alley  from  S.  avenue;  leaving  that 
portion  of  E.  avenue  east  of  the  alley  "un- 
disturbed for  the  present,  but  have  such  regu- 
lation as  you  see  proper."  The  mayor  was 
asked  what  he  meant  by  "have  such  regula- 
tion as  you  see  proper,  and  answered  that 
he  meant  for  the  chief  to  use  his  discretion 
in  handling  that  matter.  Held,  that  the  ques- 
tion and  answer  were  immaterial. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  350-356;  Dec.  Dig. 
|  159.*] 

10.  Evidence  (§  450*)— Officers— Removal 
Proceedings— Admission  of  Evidence. 

In  proceedings  to  remove  a  mayor  for 
failure  to  enforce  the  law  against  houses  of  ill 
fame,  a  letter  from  the  mayor  to  the  chief  of 
police  was  introduced,  stating  that  it  was  not 
the  mayor's  intention  to  interfere  with  the 
houses  of  ill  fame  on  H.  street,  or  on  the 
property  of  A.,  "but,  of  course,  this  doeB  not 
mean  to  say  that  you  are  not  to  run  every  one 
out  of  the  city,  if  you  see  proper."  The  may- 
or was  asked  what  he  meant  by  the  statement 
that  it  was  not  his  intention  to  interfere  with 
H.  street,  or  the  house  located  on  A.'s  prop- 
erty. Held,  that  the  evidence  sought  to  be 
elicited  was  inadmissible;  the  letter  not  being 
ambiguous  so  as  to  require  explanation. 

[Ed.  Note. 
Cent.   Dig. 
450.*] 

11.  Appeal  and  Error  (ft  205*)—  Harmless 
Error— Burden  of  Showing  Prejudice. 

An  objection  to  the  exclusion  of  a  ques- 
tion will  not  be  considered  on  appeal,  where 
exceptor  does  not  show  the  answer  expected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1281,  1282;  Dec  Dig.  § 
205.*] 

12.  Appeal  and  Error  (J  1053*)— Harmless 
Error— Admission  of  Evidence. 

In  a  prosecution  to  remove  a  mayor  from 
office  for  failure  to  enforce  the  law  against 
houses  of  prostitution,  evidence  was  admitted 
that  the  mistress  of  a  house  of  ill  fame,  who 
testified  in  the  present  proceedings,  was  sued 
for  a  debt  in  1903  before  the  mayor's  present 
term  of  office,  and  that  he  was  her  counsel, 
and  that  the  debt  was  paid  by  illicit  inter- 
course between  the  woman  and  plaintiff's  agent 
The  court  instructed  that,  to  remove  the  may- 
or from  office,  the  jury  must  find  that  during 
his  present  term  of  office  he  unlawfully  and 
willfully  neglected  to  enforce  the  ordinances 
against  houses  of  ill  fame,  or  unlawfully  per- 
mitted and  connived  thereat  Held,  that  the 
admission  in  evidence  of  the  occurrences  be- 
fore the  mayor's  present  term  of  office  could 
not  have  misled  the  jury  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §$  4178-1184;  Dec.  Dig.  8 
1053.*] 


■For  other  cases,  see  Evidence. 
2006-2082,  2084;  ,  Dec.  Dig.  t 


13.  Trial   (§  28*)— View  by  Jury— Discre- 
tion of  Court. 

Whether  the  jury  shall  view  the  premises 
involved  rests  in  the  sound  judicial  discretion 
of  the  court,  and  is  not  a  matter  of  absolute 
right 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  77-79;    Dec.  Dig.  f  28.*] 

14.  Trial  (§  28*)— View  by  Jury. 

The  court  should  permit  the  jury  to  view 
the  scene  of  an  occurrence  only  when  it  is 
reasonably  certain  that  it  will  give  the  jury 
substantial  aid  in  reaching  its  decision. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  77-79;  Dec  Dig.  §  28.*] 

Error  to  Corporation  Court  of  Roanoke. 

Proceedings  by  the  City  of  Roanoke 
against  Joel  H.  Cutchin,  Mayor,  to  remove 
defendant  from  office.    Judgment  of  removal, 

and  defendant  brings  error.     Affirmed. 

« 

W.  J.  Henson  and  Marshall  McCormlck, 
for  plaintiff  In  error.  H.  M.  Smith  and  R. 
H.  Willis,  for  defendant  in  error. 

PER  CURIAM.  A  special  grand  jury  of 
the  corporation  court  of  the  city  of  Roanoke 
made  a  report  on  the  29th  of  March,  1911, 
tending  to  show  misfeasance,  malfeasance, 
and  gross  neglect  of  official  duty  on  the  part 
of  Joel  H.  Cutchin,  as  mayor  of  the  city  of 
Roanoke,  and  recommending  to  the  court 
that  such  proceedings  be  had  as  are  provided 
by  law  for  his  removal  from  said  office;  and 
thereupon  the  court  summoned  Joel  H.  Cutch- 
in, mayor  as  aforesaid,  to  appear  before  the 
corporation  court  on  Monday,  the  24th  day 
of  April,  1911,  to  show  cause  why  he  should 
not  be  removed  from  the  said  office  of  mayor 
of  the  city  of  Roanoke. 

This  proceeding  was  had  under  section  1033 
of  the  Code,  which,  so  far  as  applicable  to 
this  case,  is  as  follows:  "The  corporation 
court  of  a  city  may  remove  the  mayor  of 
said  city  from  office  for  malfeasance,  mis- 
feasance, or  gross  neglect  of  official  duty, 
and  such  removal  shall  be  deemed  a  vacation 
of  the  office.  All  proceedings  against  a  may- 
or for  the  purpose  of  removing  him  from 
office  shall  be  by  order  of  or  motion  before 
said  court,  upon  reasonable  notice  to  the 
party  affected  thereby,  and  with  the  right  to 
said  party  of  an  appeal  to  the  Supreme  Court 
of  Appeals." 

The  charges  which  the  mayor  was  called 
upon  to  answer  were  numerous,  embracing 
his  conduct  with  reference  to  houses  of  ill 
fame,  gambling  houses,  his  refusal  to  inves- 
tigate the  conduct  of  police  officers,  and  vari- 
ous specifications  of  those  charges.  The 
mayor  appeared,  and  at  the  conclusion  of 
the  evidence  in  chief  in  support  of  the  rule 
against  him,  the  court  (Judge  J.  M.  Mullen, 
of  Petersburg,  presiding),  being  of  opinion 
that  the  interests  of  justice  would  be  sub- 
served thereby,  amended  the  rule  and  sub- 
stituted in  lieu  thereof  four  charges,  which 
are  as  follows: 

"(1)  That  the  said  Joel  H.  Cutchin,  mayor 
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of  the  city  of  Roanoke,  aforesaid,  did,  at 
divers  times  during  his  present  term  of 
office  unlawfully  and  willfully  neglect  and 
refuse  to  enforce  the  laws  of, the  state  of 
Virginia  and  the  ordinances  of  the  city  of 
Roanoke  against  certain  houses  of  ill  fame 
within  said  city. 

"(2)  That  the  said  Joel  H.  Cutchin,  may- 
or of  the  city  of  Roanoke,  did,  at  divers 
times  during  his  present  term  of  office,  un- 
lawfully and  willfully  permit,  encourage, 
connive  at,  and  advise  the  keeping  of  cer- 
tain houses  of  ill  fame  in  said  city  of  Roa- 
noke, and  the  maintenance  of  the  same. 

"(3)  That  the  said  Joel  H.  Cutchin,  mayor 
of  the  city  of  Roanoke,  aforesaid,  did,  at 
divers  times  during  his  present  term  of  office, 
unlawfully,  willfully,  and  corruptly  neglect 
and  refuse  to  enforce  the  laws  of  the  state 
of  Virginia  and  the  ordinances  of  the  city 
of  Roanoke  against  certain  houses  of  ill  fame 
within  said  city. 

"(4)  That  the  said  Joel  H.  Cutchin,  mayor 
of  the  city  of  Roanoke,  aforesaid,  did,  at 
divers  times  during  his  present  term  of  office, 
unlawfully,  willfully,  and  corruptly  permit 
and  encourage  and  connive  at  and  advise 
the  keeping  of  certain  houses  of  ill  fame 
in  the  city  of  Roanoke,  and  the  maintenance 
of  the  same." 

After  all  the  evidence  in  support  of  and  in 
answer  to  the  rule  had  been  Introduced,  and 
the  jury  had  been  fully  instructed,  a  verdict 
was  returned,  finding  the  mayor  guilty  upon 
all  four  of  the  charges;  and  thereupon  the 
court  entered  judgment  vacating  the  office  of 
mayor  of  the  city  of  Roanoke.  To  this  order 
a  writ  of  error  was  awarded,  which  brings 
In  review  certain  rulings  of  the  court  made 
during  the  trial,  in  the  admission  and  rejec- 
tion of  evidence,  in  instructions  given  and 
refused,  and  on  the  motion  to  set  aside  the 
verdict  as  contrary  to  the  law  and  the  evi- 
dence. 

[1]  Plaintiff  in  error  complains  that  the 
court  directed  an  amendment  of  the  rule  aft- 
er the  testimony  in  support  of  the  rule,  as 
originally  framed,  had  been  introduced;  but 
It  is  certain  that  this  action  of  the  court  was 
not  prejudicial  to  the  plaintiff  in  error,  but 
was  to  his  benefit  rather  than  otherwise,  as 
it  limited  the  range  of  inquiry  and  reduced 
the  charges  to  the  conduct  of  the  mayor  with 
reference  to  houses  of  ill  fame,  omitting  all 
reference  to  other  offenses  originally  alleged 
against  him.  It  operated  no  surprise,  di- 
minished no  means  of  defense,  and  abridged 
no  right  which  he  would  otherwise  have  en- 
joyed. 

The  first  assignment  of  error  in  the  peti- 
tion relates  to  the  instructions  given  and 
refused  by  the  court;  but  we  deem  it  expe- 
dient to  deal  first  with  those  with  respect  to 
the  admission  of  testimony. 

[2]  Assignment  of  error  No.  3  Is  founded 
upon  bill  of  exceptions  No.  4,  taken  dur- 
ing the  progress  of  the  trial  because  A.  H. 
Griffin  was  permitted  to  read  a  newspaper 


publication  to  the  jury,  purporting  to  be  a 
speech  made  by  the  mayor  some  time  in  the 
year  1900,  which  was  objected  to  because  it 
was  not  sufficiently  shown  that  the  publica- 
tion contained  the  exact  language  of  the 
mayor,  and  because  there  was  nothing  in 
the  speech  that  was  relevant  to  any  issue  in 
the  cause. 

We  think  it  was  sufficiently  identified  by 
the  evidence  of  Griffin  and  by  the  testimony 
of  the  may 6r.  In  answer  to  a  question  from 
the  court,  counsel  for  the  defense  said :  "We 
admit  that  the  mayor  made  that  address, 
and  we  admit  that  it  was  published  in  the 
newspapers  the  next  morning;  but  we  do 
not  admit  the  relevancy  of  it"  But  this  ob- 
jection is,  we  think,  without  force.  One  of 
the  necessary  elements  of  the  inquiry  under 
consideration  was  to  bring  home  knowledge 
of  existing  conditions  to  the  mayor,  and 
that  address  seems  to  bear  forcibly  upon 
that  point.  At  one  period  during  his  ad- 
ministration the  situation  with  respect  to 
houses  of  ill  fame  seems  to  have  been  turn- 
ed over  by  the  mayor  to  the  control  of  the 
chief  of  police.  That  control  lasted  for 
about  four  months,  and  in  the  address  he 
uses  the  following  language:  "I  have  de- 
cided to  assume  the  position  occupied  by 
me  ever  since  I  have  been  mayor  except  the 
past  four  months.  *  *  *  Bad  results 
have  followed  the  attempt  to  break  up  houses 
of  111  fame.  The  police  have  been  unable 
to  change  the  heart  and  inclination  of  such 
people,  and  have  simply  scattered  them 
about  the  city,  to  the  disgust,  danger,  and 
annoyance  of  respectable  people."  This  as- 
signment of  error  is  overruled. 

[3]  Assignment  of  error  No.  4  is  based  up- 
on bills  of  exceptions  5,  10,  11,  12,  and  13, 
all  of  which  deal  with  the  evidence  of  one 
Maggie  Ferguson. 

The  record  shows  that  Maggie  Ferguson, 
a  negress,  had  been  conducting  a  house  of 
111  fame  in  the  city  of  Roanoke,  that  at  the 
time  she  testified  she  had  been  convicted  of 
a  felony,  and  that  the  verdict  of  the  jury 
fixed  her  punishment  at  eight  years  In  the 
state  penitentiary.  She  testified  that  the 
mayor  had  given  her  permission  to  conduct 
a  house  of  111  fame  in  the  city  of  Roanoke 
and  to  keep  white  girls  as  inmates.  She  also 
testified  as  to  having  had  intimate  personal 
relations  with  the  mayor,  and  the  prosecu- 
tion sought  to  support  her  statements  by 
proving  that  prior  to  the  mayor's  giving  her 
this  alleged  permission  she  asked  other  of- 
ficers for  such  permission  and  was  referred 
to  the  mayor,  and  by  proving  by  a  number 
of  police  officers  that  prior  to  this  prosecu- 
tion she  had  told  them  that  the  mayor  had 
given  her  such  permission,  thus  attempting 
to  support  her  statements  made  in  court  by 
proof  of  the  fact  that  similar  statements 
had  been  made  by  her  out  of  court 

[4]  The  rule,  without  doubt,  is  that  self- 
serving  statements  made  out  of  court  eannot 
be  shown  in  order  to  corroborate  the  test!- 
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mony  of  a  witness.    But  there  are  well-es- 
tablished exceptions. 

It  appears  that  counsel  for  the  defense 
examined  this  witness  as  to  why  she  had 
not  been  sentenced  after  conviction  by  the 
jury,  and  brought  out  the  fact  that  she  had 
been  convicted  at  a  prior  term,  but  that 
sentence  had  not  been  pronounced  upon  her. 
It  appears  further  that  counsel  for  the  de- 
fense brought  out  the  fact  that  Mayor  Gut- 
chin  was  not  put  on  the  stand  at  the  trial  of 
this  woman  to  prove  that  she  had  been  giv- 
en permission  to  commit  the  crime  for  which 
she  had  been  sentenced  to  the  penitentiary, 
and  it  was  further  shown  that  Mayor  Gut- 
chin  had  refused  to  come  and  testify  for  her 
at  the  time  of  her  trial.  The  inference 
which  was  sought  to  be  deduced  from  these 
facts  was  a  bias  or  spite  against  the  mayor 
by  reason  of  his  refusal  to  testify  in  her 
behalf.  The  witness  was  subjected  to  a 
severe  cross-examination  by  counsel  for  the 
defense  as  to  previous  statements  made  by 
her,  and  we  are  of  opinion  that  the  ruling 
of  the  court  comes  within  the  exception  to 
the  rule. 

In  Howard  v.  Commonwealth,  81  Va.  490, 
an  attempt  was  made  to  discredit  a  witness 
by  showing  malice  growing  out  of  an  arrest 
for  larceny,  and  the  court  said:  'To  repel 
the  attack  thus  made,  it  was  competent  for 
the  prosecution  to  prove  that  prior  to  his 
arrest  the  witness  gave  the  same  account  of 
the  matter  that  he  gave  on  the  trial."  The 
opinion  cites  Robb  v.  Hackley,  23  Wend.  (N. 
Y.)  60,  where  it  is  said:  "If  an  attempt  is 
made  to  discredit  the  witness  on  the  ground 
that  his  testimony  is  given  under  the  in- 
fluence of  some  motive  prompting  him  to 
make  a  false  or  colored  statement,  the  par- 
ty calling  him  has  been  allowed  to  show,  in 
reply,  that  the  witness  made  similar  declara- 
tions at  a  time  when  the  imputed  motive 
did  not  exist" 

In  Rice9s  Criminal  Evidence,  §  241,  the 
law  is  thus  stated:  "Where  the  witness  is 
charged  with  giving  his  testimony  under  the 
influence  of  some  motive  prompting  him  to 
make  a  false  or  colored  statement,  it  may 
be  shown  that,  he  made  similar  declarations 
at  a  time  when  the  imputed  motive  did  not 
exist  So,  In  contradiction  of  evidence  tend- 
ing to  show  that  the  account  of  the  transac- 
tion given  by  the  witness  is  a  fabrication  of 
late  date,  it  may  be  shown  that  the  same 
account  was  given  by  him  before  Its  ulti- 
mate effect  and  operation,  arising  from  a 
change  of  circumstances,  could  have  been 
foreseen."  ■ 

And  in  Wigmore  on  Evidence,  S  1128,  the 
law  is  very  clearly  and  specifically  stated  as 
follows:  "A  consistent  statement,  at  a  time 
prior  to  the  existence  of  a  fact  said  to  in- 
dicate bias,  interest,  or  corruption,  will  ef- 
fectively explain  away  the  force  of  the  im- 
peaching evidence;  because  it  la  thus  made 


to  appear  that  the  statement  in  the  form- 
now  uttered  was  independent  of  the  discred- 
iting influence." 

In  Jessie  v.  Commonwealth,  112  Va.  — +. 
71  S.  E.  612,  this  court  held,  after  reviewing- 
a  number  of  authorities,  that  it  was  compe- 
tent for  the  prosecution  to  meet  an  attempt 
to  discredit  the  witness  by  showing  that  he- 
himself  had  been  charged  with  murder,  by 
proving  that  before  the  assertion  of  that 
charge  the  witness  had  made  the  same  dec- 
laration as  to  the  guilty  agent  out  of  court 
that  he  afterwards  testified  to  in  court 

To  the  suggestion  of  counsel  for  the  de- 
fense that  the  statement  to  the  officers  was 
fabricated  for  the  purpose  of  throwing  them 
off  their  guard  and  preventing  arrest,  the- 
answer  by  counsel  for  the  prosecution  is  am- 
ple that  the  witness  could  not  have  known 
but  that  the  police  officers  would  report  her 
statement  to  the  mayor  for  confirmation,  ln< 
which  most  probable  event  she  would  have 
been  caught  in  her  own  snare. 

Assignment  of  error  No.  5  rests  upon  bills 
of  exceptions  6  and  7,  and  deals  with  the 
evidence  of  Rose  Turner.  This  woman  had 
kept  a  house  of  111  fame  in  Roanoke,  which 
had  been  broken  up  by  the  authorities.  She 
left  the  city  for  a  time,  and,  wishing  to  re- 
turn, opened  negotiations  with  Mr.  Penn  to 
see  if  she  could  not  be  permitted  to  come 
back;  and  she  came  back  and  opened  a  house 
on  High  street  This  evidence  was  objected 
to  by  counsel  for  the  defendant  on  the  ground 
that  he  was  not  shown  to  be  In  any  way  con- 
nected with  Mr.  Penn;  "•  *  *  but  the 
court,  being  assured  by  counsel  for  prosecu- 
tion that  they  would  connect  it  permitted 
said  questions  to  be  asked  and  said  answers 
to  be  given,  but  the  same  were  not  connected 
as  the  record  will  show,  and  the  court's  at- 
tention not  being  called  to  this  failure,  did 
not  rule  further  on  the  motion  to  exclude, 
and  said  evidence  went  to  the  jury" — and  to 
this  action  of  the  court  the  defendant  ex- 
cepted. 

[5]  What  the  court  did  was  but  the  equiva- 
lent of  saying  to  counsel:  "I  will  not  rule 
upon  this  question  for  the  present;  the  com- 
monwealth having  undertaken  to  connect  the 
mayor  with  this  evidence.  But  if  that  Is  not 
done  and  'this  objection  shall  be  renewed, 
the  evidence  will  be  excluded."  And  the  sole 
question  is:  Upon  whom  lay  the  burden  to 
make  the  subsequent  objection  to  its  intro- 
duction and  to  ask  for  its  exclusion?  To 
require  the  court  to  bear  all  these  matters 
in  mind  during  a  protracted  trial  would  be 
to  impose  upon  it  a  burden  not  conducive  to 
the  proper  administration  of  justice.  It  is 
the  business  of  counsel  to  bring  such  matters- 
to  the  attention  of  the  court  Counsel  may 
have  waived  the  objection;  they  may  have 
regarded  it  as  immaterial.  But,  however 
that  may  be,  it  was  the  duty  of  counsel,, 
and  not  that  of  the  court,  to  renew  the  ob- 
jection to  the  admission  of  testimony. 
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In  Lundvick  v.  National  Union  Fire  Ins. 
Co.,  128  Iowa,  347,  103  N.  W.  070,  it  is  said 
that  "though,  on  the  statement  of  counsel 
that  he  will  'connect  this  further  on,'  testi- 
mony incompetent,  so  far  as  the  record  dis- 
closes, is  admitted  over  objection,  and  it  is 
not  made  competent  by  further  testimony, 
error  is  waived  by  failure  to  move  to  strike." 

In  Brady  v.  Finn,  162  Mass.  260,  38  N.  B. 
506,  it  is  said:  "An  exception  to  the  admis- 
sion of  evidence  which  it  was  within  the  dis- 
cretion of  the  judge  to  admit  when  offered, 
although  it  might  have  been  excluded  until 
further  testimony  had  been  put  in,  cannot  be 
sustained,  If,  no  such  testimony  having  been 
introduced,  the  excepting  party,  at  the  close 
of  the  evidence,  did  not  request  that  the  evi- 
dence objected  to  be  stricken  out,  and  that 
the  jury  be  Instructed  to  disregard." 

In  Doon  v.  Felton,  203  Mass.  267,  89  N.  E. 
539,  it  was  held  that  "where  evidence  was 
admitted  on  statement  of  plaintiff's  counsel 
that  he  would  offer  evidence  to  connect  the 
subject  of  the  evidence  with  the  defendant, 
upon  plaintiff's  failure  to  offer  that  evidence, 
defendant  should  have  moved  to  strike  out 
the  evidence,  ^nd,  not  having  done  so,  he 
has  no  ground  of  exception." 

To  the  same  effect  is  Ducharme  v.  Holyoke 
St  Ry.  Co.,  203  Mass.  384,  89  N.  E.  561.  See, 
also,  N.  &  W.  R.  Co.  v.  Anderson,  90  Va.  1, 
17  S.  E.  757,  44  Am.  St  Rep.  884;  Moore 
Lumber  Corporation  v.  Walker,  110  Va.  775, 
67  S.  E.  374,  19  Ann.  Cas.  314. 

[ft]  Assignment  of  error  No.  6  rests  upon 
bills  of  exceptions  8  and  9.  J.  L.  Manning 
and  J.  T.  Reynolds,  police  officers  of  the  city 
of  Roanoke,  testified  that  one  Vid  Isom,  a 
keeper  of  a  house  of  ill  fame,  had  caused 
them  to  be  removed  from  their  beats,  because 
they  interfered  with  her  in  her  violation  of 
the  law.  H.  N.  Dyer,  chief  of  police,  testi- 
fied that  the  mayor  gave  him  orders  to  re- 
move these  officers  from  this  beat  by  rea- 
son of  complaint  from  women  up  there,  and 
that  he  gave  the  orders  to  the  sergeant  in 
charge  (Sergeant  Overstreet),  and  the  officers 
testified  that  this  sergeant  changed  their 
beats.  We  have,  then,  this  sequence  of 
-events:  Vlci  Isom  threatened  that  she  would 
have  Manning  and  Reynolds  removed  from 
their  beats ;  the  chief  of  police  testified  that 
the  mayor  gave  him  orders  to  remove  these 
officers  by  reason  of  complaints  from  the  wo- 
men up  there,  and  that  in  obedience  to  the 
mayor's  direction  he  gave  orders  to  Sergeant 
Overstreet  for  their  removal ;  and  they  were 
in  point  of  fact  removed.  These  events  seem 
to  be  so  reasonably  connected  and  dependent 
the  one  upon  the  other  in  the  chain  of  causa- 
tion as  to  render  them  admissible  in  evidence 
upon  the  charge  of  malfeasance  in  office. 

[7]  Assignment  of  error  No.  7  calls  in  ques- 
tion the  rulings  shown  in  bills  of  exception 
14  and  15.  They  deal  with  the  witness  Ber- 
tie A.  Martin,  who  testified  that  she  was  in 


the  defendant's  office  two  years  ago ;  that  he 
locked  the  door,  put  the  key  in  his  pocket, 
pulled  down  the  blinds,  .and  commenced  to 
take  liberties  with  her ;  that  she  commenced 
to  cry,  and  finally  he  let  her  go. 

In  order  to  impeach  this  testimony,  wit- 
nesses were  offered  to  prove  her  reputation 
for  chastity;  but  the  court  declined  to  al- 
low the  defendant  to  introduce  proof  along 
that  line.. 

In  Langhorne's  Case,  76  Va.  1012,  it  was 
held  that  it  was  not  admissible  to  ask  a  wit- 
ness if  he  had  not  been  convicted  of  an  offense 
which  did  not  Involve  his  character  for  truth 
on  oath. 

And  in  Uhl's  Case,  47  Va.  706,  It  was  held 
that  the  record  of  the  conviction  of  a  wit- 
ness for  petty  larceny  in  another  state  is 
not  admissible  evidence  to  impeach  the  ve- 
racity of  the  witness."  And  it  was  further 
held  that  a  party  seeking  to  Impeach  a  wit- 
ness will  not  be  allowed  to  ask  what  the  gen- 
eral character  of  the  witness  is  in  relation 
to  other  matters,  as  well  as  to  his  veracity. 

Any  other  rule  would  involve  the  court  in 
an  endless  Investigation  of  matters  wholly 
collateral  to  the  issue  under  trial. 

[8]  Assignment  of  error  Kb.  8  presents  this 
question:  The  defendant  offered  to  prove 
by  a  number  of  witnesses,  leading  citizens  of 
Roanoke,  that  during  defendant's  incumben- 
cy of  the  office  of  mayor,  from  1902  down  to 
the  present  time,  notwithstanding  the  large 
increase  in  population,  the  number  of  houses 
of  HI  fame  in  the  city  of  Roanoke  had  been 
largely  decreased,  and  that  the  moral  condi- 
tions of  the  city  had  been  greatly  improved,, 
and  that  there  was  very  much  less  disorder 
in  any  of  Bald  houses ;  but  the  court  refused 
to  allow  the  evidence  to  go  to  the  jury. 

The  evidence  offered  was  wholly  irrele- 
vant It  tended  neither  to  prove  nor  to  dis- 
prove the  charges  under  consideration. 
Grant  that  the  number  of  houses  had  dimin- 
ished, that  the  moral  conditions  of  the  city 
had  improved,  and  that  there  was  less  disor- 
der In  those  houses  than  formerly,  yet  if  the 
mayor  had  unlawfully,  willfully,  and  corrupt- 
ly neglected  and  refused  to  enforce  the  laws 
of  the  state  of  Virginia  and  the  ordinances 
of  the  city  of  Roanoke  against  houses  of  ill 
fame,  he  would  have  been  guilty  as  charged, 
although,  during  the  course  of  his  adminis- 
tration, all  the  things  sought  to  be  proved  in 
his  favor  had  been  conclusively  shown  to  the 
jury.  It  is  our  boast  that  ours  is  a  govern- 
ment of  law  and  not  of  men.  No  officer  may 
substitute  his  discretion  in  the  place  of  the 
law,  which  alone  expresses  the  will  and  pol- 
icy of  the  state. 

[9]  Assignment  of  error  No.  9  rests  upon 
bill  of  exceptions  No.  17.  The  defendant,  to 
maintain  the  issue  on  his  part,  Introduced 
as  a  witness  Joel  H.  Cutchln,  in  his  own  be- 
half, and  the  following  extract  from  a  let- 
ter from  him  to  the  chief  of  police  was  read: 
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"I  also  desire  yon  to  have  before  the  court 
any  persons  keeping  a  house  of  ill  fame  on 
Earnest  avenue  west  of  the  alley  from  Salem 
avenue  to  Earnest  avenue  alongside  the  of- 
fice and  wareroom  of  the  Central  Manufac- 
turing Company,  leaving  that  portion  of 
Earnest  avenue  east  of  the  said  alley  undis- 
turbed for  the  present,  but  have  such  regula- 
tion as  you  see  proper."  And  the  witness 
was  asked:  "What  did  you  mean  by  *but 
have  such  regulation  as  you  see  proper?'  A. 
For  him  to  use  his  discretion  in  handling 
that  matter/9  Counsel  for  the  prosecution 
objected  to  said  question  and  the  answer 
thereto,  and  the  court  sustained  the  objec- 
tion, to  which  action  of  the  court  the  defend- 
ant excepted. 

With  respect  to  this  question  and  answer, 
it  seems  to  us  wholly  immaterial.  It  throws 
no  light  upon  the  letter,  but  merely  restates 
the  phrase  which  he  was  asked  to  explain  by 
the  use  of  substantially  identical  terms. 

[10]  Counsel  for  the  defendant  then  stated: 
"I  observe  this  passage  in  this  letter:  'It  is 
not  my  intention  to  interfere  with  High 
street,  or  with  those  at  present  located  on 
the  property  of  R.  H.  Angell ;  but  of  course 
this  does  not  mean  to  say  that  you  are  not 
to  run  every  one  out  of  the  city  if  you 
think  proper.'  I  want  to  know  what  you 
mean  by  saying,  'It  is  not  my  intention  to  in- 
terfere with  High  street  or  with  those  at 
present  located  on  the  property  of  R.  H.  An- 
gell.' What  did  you  mean  by  interference 
for  the  present  with  High  street?'  At  this 
point  counsel  for  the  prosecution  interposed 
an  objection  to  the  question  and  any  answer 
that  might  be  given  thereto,  and  the  objec- 
tion was  sustained.  Counsel  for  the  defend- 
ant thereupon  asked:  "Then  you  state  in 
this  letter,  *It  is  not  my  intention  to  inter- 
fere with  High  street'  Was  it  your  inten- 
tion to  interfere  everywhere  else  than  High 
streets?"  The  prosecution  again  objected, 
and  the  court  sustained  the  objection,  to  all 
of  which  rulings  of  the  court  the  defendant 
excepted. 

[11]  With  reference  to  the  second  and 
third  questions  propounded,  it  is  sufficient  to 
say  that  the  exceptor  does  not  vouch  the  an- 
swer which  he  expected  to  elicit.  See  Stone- 
man  v.  Com.,  66  Va.  887,  the  syllabus  of 
which  states:  "An  objection  to  a  question 
asked  and  to  the  witness  answering  it  1b 
overruled,  and  an  exception  taken  which 
does  not  state  the  answer.  The  appellate 
court  cannot  consider  it"  The  same  prop- 
osition has  been  frequently  decided  by  this 
court,  and  is,  indeed,  so  well  established  as 
not  to  require  authority  in  support  of  it 

The  evidence  was  in  any  event  inadmis- 
sible. No  mistake  with  respect  to  the  letter 
was  claimed,  and  no  ambiguity  in  it  appears, 
and  there  was  therefore  nothing  to  explain. 

Assignment  of  error  No.  10  is  sufficiently 
disposed  of  by  what  has  been  said  with  ref- 
erence to  assignment  of  error  No.  8. 


[12]  Assignment  of  error  No.  11  calls  in 
question  the  ruling  of  the  court  as  set  forth 
in  bills  of  exceptions  19  and  20,  which  deal 
with  an  occurrence  that  took  place  in  1903, 
when  a  warrant  was  brought  against  Vlci 
Isom  to  recover  money  which  it  was  alleged 
she  owed.  Mayor  Cutchin  was  her  counsel, 
and  under  his  direction  *  she  pleaded  that 
the  debt  was  paid,  and  upon  further  exami- 
nation It  appeared  that  payment  was  made 
by  illicit  Intercourse  between  herself  and 
the  agent  of  the  plaintiff. 

The  exceptions  in  each  one  of  the  bills  re- 
lating to  this  matter  are  based,  not  upon 
the  fact  that  the  occurrences  took  place  in 
1908  before  the  beginning  of  the  mayor's 
present  term  of  office,  but  that  the  evidence 
was  immaterial,  irrelevant,  impertinent,  col- 
lateral, and  too  remote.  The  court  was  not 
called  upon  by  bills  of  exceptions  19  and 
20  to  rule  upon  the  admissibility  of  evidence 
relating  to  what  occurred  prior  to-  the  be- 
ginning of  the  present  term  of  the  mayor. 
We  feel  confident  in  stating  that  no  objection 
upon  that  ground  was  taken  to  the  admis- 
sion of  evidence  during  the  entire  trial— cer- 
tainly it  has  been  so  asserted  by  counsel  for 
the  defendants  in  error,  no  instance  of  it  has 
been  pointed  out  to  us  by  counsel  for  plain- 
tiff in  error,  and  our  researches  into  this  very 
voluminous  record  have  not  disclosed  to  us 
any  such  ruling  upon  the  part  of  the  court 
When  the  court  came  to  give  Instructions  to 
the  jury,  it  told  them  that  "they  must  believe 
from  the  evidence  that,  during  his  present 
term  of  office,  which  the  evidence  shows  be- 
gan September  1,  1908,  he  unlawfully  and 
willfully  neglected  or  refused  to  enforce  the 
ordinances  of  the  city  of  Roanoke  against 
houses  of  HI  fame  within  said  city ;  or  they 
must  believe  that,  during  his  present  term 
of  office,  he  unlawfully  and  willfully  permit- 
ted, encouraged,  connived  at,  or  advised  the 
keeping  of  such  houses  within  said  city." 
And  the  same  proposition  was  presented  in 
another  instruction.  So  that  the  jury  could 
not  possibly  have  been  misled  into  the  be- 
lief that  the  mayor  could  be  found  guilty,  ex- 
cept for  some  act  of  omission  or  commission 
during  his  present  term  of  office. 

We  are  of  opinion  that  there  was  no  er- 
ror committed  by  the  court  in  the  admission 
or  exclusion  of  testimony. 

From  bill  of  exceptions  No.  21  it  appears 
that  the  plaintiff  in  error  moved  the  court 
to  allow  the  jury  to  view  the  room  which  the 
mayor  used  as  his  office  at  the  time  of  the 
alleged  Incident  related  by  the  witness  Ber- 
tie Martin,  who  had  testified  that  when  she 
visited  the  mayor's  office  he  had  first  locked 
the  door  and  then  taken  liberties  with  her 
person;  the  object  of  the  view  being  to  show 
that  the  door  could  not  be  locked  from  the 
inside.  The  motion  of  the  plaintiff  in  error, 
being  objected  to,  was  refused  by  the  court 

[13,14]  It  not  infrequently  happens  that 
in  cases  of  homicide,  in  actions  for  damage* 
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for  negligence,  in  suits  to  establish  boundary 
lines,  and  in  other  instances,  the  jury  are 
taken  to  the  scene  of  the  subject  of  investi- 
gation, in  order  that  by  a  personal  inspection 
of  the  locality  they  may  be  enabled  intelli- 
gently to  apply  the  evidence ;  but  this  is  not 
one  of  the  absolute  rights  of  the  litigant  It 
rests  in  the  sound  discretion  of  the  court — a 
judicial  discretion,  it  may  be,  which'  this 
•court  will  under  proper  circumstances  re- 
view. But  there  is  nothing  in  the  record  in 
this  case  to  show  that  such  a  view  would 
have  been  helpful.  The  testimony  of  the 
'Witnesses  was  all-sufficient  to  explain  the 
situation.  The  view  of  a  jury,  in  any  case,  is 
of  indeterminate  probative  value,  and  should 
be  resorted  to  only  where  there  is  a  rea- 
sonable certainty  that  it  will  give  the  jury 
-substantial  aid  in  reaching  a  right  verdict 

The  condition  of  the  lock — whether  it 
would  lock  upon  one  side  or  the  other— offer- 
-ed  no  difficulty  which  the  jury  could  not  as 
readily  solve  by  the  testimony  of  others  as 
toy  a  personal  inspection. 

Counsel  for  plaintiff  In  error  asked  for  18 
Instructions,  all  of  which  the  court  refused, 
(but  in  lieu  thereof  gave  to  the  jury  12,  as 
-sufficiently  presenting  the  law  of  the  case. 
We  have  considered  these  instructions,  and 
while  we  do  not  mean  to  say  that  none  of 
those  offered  by  the  defendant  correctly  pro- 
pounded the  law,  or  that  some  of  them  might 
not  have  been  given  with  propriety,  we  are  of 
opinion  that  those  which  the  court  gave  of 
Its  own  motion  correctly  propounded  the  law, 
And  were  amply  sufficient  to  guide  the  jury 
in  their  deliberations. 

Viewed  as  upon  a  demurrer  to  the  evi- 
dence, there  can  be  no  doubt  that  the  evi- 
dence was  sufficient  to  maintain  the  verdict 
We  are,  indeed,  of  opinion  that  the  verdict 
of  the  jury  was  in  strict  accordance  with  the 
preponderance  of  the  evidence. 

Counsel  for  plaintiff  in  error  animadvert 
somewhat  upon  the  conduct  of  the  grand  jury 
in  this  case,  and  seem  to  be  of  the  opinion 
that,  in  making  the  report  upon  the  conduct 
of  the  mayor,  the  grand  jury  had  transcend- 
ed Its  duty.  In  this  view  we  cannot  concur. 
~**To  examine  into  accusations  against  per- 
sons cnarged  with  crime,  and  if  they  see  just 
cause  to  find  bills  of  indictment  against  them, 
and  to  act  in  such  public  matters  as  may  be 
brought  before  them,  such  as  inquiries  into 
misfeasance  in  office,  prevalence  of  crime  and 
public  nuisances,"  are  among  the  recognized 
•duties  of  grand  juries  (Webster's  Dictionary) 
— sometimes  neglected,  It  is  true,  but  which, 
when  faithfully  performed,  deserve  public 
commendation. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  disclosed  by  the  rec- 
ord, and  the  judgment  of  the  corporation 
court  is  affirmed. 

Affirmed. 


C70  W.  Va.  472) 
WILLIAMS  et  aL  v.  BROWN  et  al 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1912.) 

(Syllabus  ly  the  Court.) 

1.  Principal  and  Subett  (§  115*)  —  Dis- 
chabob  of  Subett— Neglect  to  Pbocbed 
Against  Principal. 

Release  of  property  of  a  principal  debtor, 
sufficient  to  pay  the  debt  and  held  under  levy 
by  virtue  of  an  execution,  at  the  instance  of 
the  creditor,  after  service  of  the  statutory  no- 
tice from  the  sureties  to  make  the  debt  out  of 
the  property  of  the  principal,  wholly  discharges 
the  sureties,  even  though  the  debt,  as  to  the 

{>rincipal,  has  not  been  paid,  nor  the  execution 
egally  satisfied. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  §§  244-268;  bee.  Dig. 
§  115,»] 

2.  Quieting  Title  (|  7*)  —  Remedies  or 
Sureties— Release  or  Judgment  Lien. 

Under  such  circumstances,  the  sureties 
may,  in  equity,  compel  execution  of  a  release 
of  the  lien  of  the  judgment  as  to  their  real 
estate  as  constituting  a  cloud  on  the  title. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  $f  14-33;  Dec  Dig.  §  7.*J 

3.  Equity  (f  149*)— Pleading— Bill— Mul- 
tifariousness. 

A  bill  for  such  purpose  by  two  sureties, 
owning  separate  tracts  of  land,  on  the  titles 
to  which  such  lien  is  a  common  cloud,  is  not 
multifarious. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Gent  Dig.  §§  342,  868-370;   Dec  Dig.  |  149.*] 

4.  Election  or  Remedies  (|  7*)  —  Sun  nr 
Equity— Resobt  to  Remedy  at  Law. 

Institution  of  a  summary  statutory  pro- 
ceeding for  the  release  of  such  lien  by  one  of 
such  sureties  does  not  preclude  his  joinder  with 
a  cosurety  in  a  suit  in  equity  to  obtain  the 
same  relief. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  f  12;   Dec  Dig.  f  7.*] 

Appeal  from  Circuit  Court,  Harrison 
County.  • 

Bill  in  equity  by  James  E.  Williams  and  an- 
other against  Beeson  H.  Brown  and  others. 
From  the  decree,  defendants  Brown  and.  an' 
other  appeal.    Affirmed. 

W.  Scott,  for  appellants.  Charles  G.  Coff- 
man,  for  appellees. 

POFFENBARGER,  J.  The  decree  appeal- 
ed from  In  this  cause  canceled,  annulled, 
and  declared  void,  as.  to  the  plaintiffs,  a 
judgment  of  a  justice  of  the  peace,  recorded 
in  the  clerk's  office  of  the  county  court,  so 
as  to  make  it  a  lien  upon  their  property, 
and  required  Beeson  H.  Brown,  assignee  of 
William  O.  Straley,  the  judgment  creditor, 
to  execute  a  release  of  said  judgment  in  so 
far  as  it  affects  them.  They  were  sureties 
for  the  debt  for  which  the  judgment  was 
acquired  and,  after  the  recovery  thereof, 
made  a  proper  demand  upon  Straley,  the 
creditor,  under  the  statute  (Code,  c  101),  to 
proceed  against  the  property  of  the  princi- 
pal debtors,  J.  H.  Watson  and  Lucy  Watson, 
and  make  his  money  out  of  the  same.  There- 
upon an  execution  was  levied  upon  sufficient 
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property  to  pay  the  debt,  or  the  constable 
advertised  such  property  upon  which  he  had 
previously  levied.  Then  Mabel  Watson  In- 
tervened by  petition,  claiming  title  to  the 
property,  and  the  finding  upon  the  issue 
made  upon  her  petition  was  against  her. 
This  litigation  ended  August  24,  1906,  and, 
on  the  next  day,  Straley  gave  to  the  con- 
stable the  following  written  directions  as 
to  the  execution:  "Return  execution  against 
J.  H.  Watson  and  Lucy  Watson,  F.  C.  Rob- 
inson, and  James  E.  Williams  in  my  favor 
satisfied,  as  J.  H.  Watson  has  settled  same 
with  no  less  costs  which  he  will  settle 
with  you  and  oblige."  This  order  or  di- 
rection ,the  constable  obeyed.  On  the  same 
day,  Straley  assigned  the  judgment  to 
Beeson  H.  Brown.  It  had  not  in  fact 
been  paid.  J.  H.  Watson  and  Lucy  Watson 
and  B.  H.  Brown,  the  assignee,  had  given 
to  Straley  their  note  for  the  amount  of  it 
and  Watson  had  assigned  to  Straley  the 
rents  of  certain  real  estate  owned  by  him 
to  be  by  Straley  collected  and  applied  on 
the  note.  The  personal  property  so  levied  on 
and  released  was  afterwards  disposed  of  by 
the  Watsons  and  the  collection  of  rents  of 
the  real  estate  was  cut  off  by  a  receivership. 
[1]  As  the  constable  had  in  his  hands  prop- 
erty of  the  principal  debtors  out  of  which  he 
could  have  made  all  of  the  debt,  and  released 
it  at  the  instance  of  the  creditor,  notwith- 
standing the  sureties  had  previously  notified 
the  latter  to  proceed  and  make  his  money 
out  of  that  property,  the  discharge  of  the 
sureties  from  liability  for  the  debt  is  a  mat- 
ter of  simple  justice  and  in  accord  with  posi- 
tive law.  Code,  c.  101,  §§  1  and  2.  The  judg- 
ment having  thus  become  unenforceable 
against  the  sureties  or  their  property,  the 
recorded  abstract  thereof  constituted  a  cloud 
on  the  titles  to  their  real  estate.  Ambler  v. 
Leach,  15  W.  Va.  677,  697.  Here  the  execu- 
tion had  been  actually  levied  upon  property 
amply  sufficient  to  pay  the  whole  debt,  and 
the  liability  of  the  property  to  sale  under 
the  execution  adjudicated.  The  release  of 
this  lien  upon  specific  property  discharged 
the  sureties,  whether  the  substitution  of  the 
note  for  the  judgment  was  intended  as  pay- 
ment or  satisfaction  of  the  judgment,  as 
averred  in  the  bill,  or  not  "It  has  long  been 
the  settled  rule  in  equity  that  where  there 
are  principal  debtor  and  surety,  if  the  credi- 
tor, without  the .  knowledge  and  consent  of 
the  surety,  makes  any  contract  with  the 
principal,  by  which  he  ties  up  his  hands 
from  proceeding  to  recover  his  debt,  or  dis- 
charges any  specific  lien  on  the  principal's 
property,  out  of  which  he  might  have  made 
the  debt,  he  releases  the  surety  from  his  ob- 
ligation." Ward  v.  Vass,  7  Leigh  (Va.)  135, 
138.  Though  there  may  not  have  been  a 
legal  satisfaction  of  the  judgment  as  claimed 
by  the  bill,  facts  constituting  a  discharge  of 
the  sureties  are  clearly  shown.  Satisfaction 
of  the  judgment  in  the  full  sense  of  the  term 


was  not  necessary  to  such  discharge.  The 
judgment  may  remain  valid  and  In  force  as 
against  the  principals,  and  the  sureties  be 
nevertheless  discharged. 

[2]  The  demurrer  to  the  bill  was  properly 
overruled. 

[3]  Moore  v.  McNutt,  41  W.  Va.  698,  24 
S.  E.  682,  does  not  sustain  the  argument  for 
multifariousness.  In  that  case,  the  two  ti- 
tles asserted  in  the  bill  were  wholly  distinct 
and  unconnected.  Here  the  two  plaintiffs 
are  jointly  interested  in  the  same  question, 
the  vital  matter  in  controversy.  The  case  is 
therefore  ruled  by  Depue  v.  Miller,  65  W.  Va. 
120,  64  S.  E.  740,  23  L.  R.  A.  (N.  S.)  775. 

[4]  Robinson,  one  of  these  plaintiffs,  in- 
stituted a  summary  proceeding  for  the  re- 
lease of  the  judgment  lien  under  the  provi- 
sions of  chapter  76  of  the  Code,  before  this 
suit  was  instituted.  This  did  not  preclude 
him  from  uniting  with  Williams,  his  cosure- 
ty, in  this  suit,  nor  Williams  from  institut- 
ing it  -  Robinson  had  a  right  of  election 
which  was  not  destroyed  by  his  mere  in- 
stitution of  the  statutory  proceedings.  He 
did  not  prosecute  it  to  a  finality.  All  the 
defendants  could  have  required  of  him,  as 
prosecutor  of  two  proceedings,  was  an  elec- 
tion as  to  which  he  would  rely  upon.  The 
institution  of  one  did  not  bar  the  other. 
Gibbs  v.  Perkinson,  4  Hen.  &  M.  415. 

Finding  no  error  in  the  decree,  we  affirm  it. 

BRANNON,  K,  absent 


(70  W.  Va.  442) 

WHHLAN  v.  BALTIMORE)  &  O.  R.  CO. 

(Supreme  Court  of  Appeals  of  West*  Virginia. 

March  5,  1912.) 

(Syllabus  by  the  Court.) 

1.  Justices  of  thb  Peace  (§  166*)— Appeal 
—Dismissal. 

Irregularities  and  mistakes  in  the  proceed- 
ings of  a  justice  of  the  peace,  in  an  action 
wherein  he  had  jurisdiction  of  the  subject-mat- 
ter and  the  parties,  furnish  no  ground  for  dis- 
missing an  appeal,  properly  taken,  to  the  cir- 
cuit court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  638-646 ;  Dec.  Dig.  $ 
166.*] 

2.  Justices  of  the  Peace  (f  166*)— Appeal 
—Dismissal. 

A  defendant  who  has  appealed  from  the 
judgment  of  a  justice,  rendered  against  him  in 
an  action  wherein  the  justice  had  jurisdiction 
of  both  the  subject-matter  and  the  parties,  can- 
not dismiss  his  appeal  over  the  objection  of 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  638-646;  Dec.  Dig. 
|  166.*] 

3.  Railroads    (§   446*)  —  Killing    Stock- 
Question  fob  Jury. 

In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  a  horse  trespassing 
upon  the  company's  right  of  way,  negligence  is 
generally  a  mixed  question  of  law  and  fact'  for 
the  jury;  and,  if  circumstances  are  proven 
from  which  they  may  reasonably  infer  negli- 
gence, such,  for  instance,  as  that  the  horse  could 
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have  been  seen,  dangerously  near  the  track,  by 
-the  engineer  in  charge  of  the  train  for  a  dis- 
tance of  300  yards,  that  the  speed  of  the  train 
increased,  ana  no  effort  was  made  to  stop  it 
-until  after  the  engine  struck  the  horse,  that  the 
train  was  a  light  one,  making  only  a  half  a  load 
for  the  engine,  the  case  should  go  to  the  jury. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.   Dig.  H  1627-1641;    Dec.  Dig.  S  446.*] 

A.  New  Tbial  (f  71*)  — Grounds  — Insuffi- 
ciency of.  Evidence. 

The  jury  are  the  judges  of  the  credibility 
•of  witnesses  and  the  weight  to  be  given  to  their 
testimony;  and  the  court  has  no  right  to  set 
aside  their  verdict  founded  upon  conflicting  tes- 
timony, provided  there  is  sufficient  evidence  to 
support  it,  and  it  be  not  contrary  to  the  over- 
whelming weight  thereof. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  144,  145;    Dec  Dig.  ^  71.*] 

6.  Railroads  (|  426*)— Killing  Stock— Con- 
tributory Negligence. 

Plaintiffs  negligence  in  permitting  his  horse 
to  stray  upon  a  railroad  track  does  not  relieve 
-the  railroad  company's  servants  from  the  exer- 
cise of  reasonable  care  to  avoid  injuring  him. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1511 ;   Dec.  Dig.  §  426.*] 

6.  Railboads  (§  415*)— Killing  Stock— Du- 
ty of  Engineer. 

It  is  the  duty  of  the  engineer  to  keep  a 
reasonable  lookout  for  dumb  animals  trespass- 
ing on  the  tracks. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Ont  Dig.  H  1476-1482;    J>ec  Dig.  §  415.*] 

7.  Railroads  (i  446*)— Killing  Stock— Neg- 
ligence. 

The  failure  to  ring  the  bell  or  sound  the 
whistle,  to  frighten  animals  off  the  track,  is  not 
per  Be  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  fc§  1627-1641;    Dec.  IXg.  §  446.*] 

Error  to  Circuit  Court,  Lewis  County. 

Action  by  Thomas  Whelan  against  the 
Baltimore  &  Ohio  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Brannon  &  Stathers,  for  plaintiff  in  error. 
J.  M.  Foster,  for  defendant  in  error. 

WILLIAMS,  J.  This  writ  of  error  was 
granted,  on  defendant's  petition,  to  a  judg- 
ment of  the  circuit  court  of  Lewis  county 
for  $192,  rendered  against  It  In  favor  of 
plaintiff,  in  an  action  for  the  negligent  kill- 
ing of  a  horse.  The  action  was  originally 
brought  In  a  justice's  court,  and,  after  judg- 
ment in  favor  of  plaintiff,  defendant  ap- 
pealed. 

[1,2]  After  taking  the  appeal,  defendant 
moved  to  dismiss  it,  on  the  ground  that  the 
transcript  from  the  justice's  docket  showed 
that,  on  June  23,  1908,  that  being  the  day  on 
which  the  summons  was  returnable,  neither 
party  to  the  action  appeared,  and  the  justice, 
on  his  own  motion,  continued  the  cause  until 
the  23d  of  July,  at  which  time,  defendant 
still  failing  to  appear,  the  justice  heard 
plaintiffs  proof  and  rendered  a  judgment  in 
his  favor.  The  court  overruled  the  motion, 
and  defendant's  counsel  assign  this  action 
of  the  court  as  error.     The  nature  of  the 


action  and  the  amount  In  controversy  show 
that  the  justice  had  jurisdiction  of  the  cause. 
The  constable's  return  on  the  summons  shows 
it  to  have  been  served  in  sufficient  time  and 
in  proper  manner.  This  gave  the  justice 
jurisdiction  over  the  person  of  defendant 
His  jurisdiction  is  therefore  shown  to  have 
been  complete.  It  is  not  necessary  to  de- 
cide, nor  do  we  say,  that  the  justice  had  a 
right  to  continue  the  case  for  30  days,  in 
the  absence  of  both  parties;  nor  do  we  de- 
cide what  effect  such  continuance  had  upon 
the  justice's  judgment.  Because,  having 
jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter, the  mistake,  if  such  it  is,  was 
a  mistake  in  procedure  only.  Whether  the 
justice  erred,  after  having  acquired  com- 
plete jurisdiction,  and  whether  the  error,  if 
any,  rendered  his  judgment  void,  or  only 
voidable,  are  questions  not  material  to  the 
proceedings  in  the  circuit  court  on  appeal, 
because  the  appeal  had  the  effect  to  vacate 
the  judgment  of  the  justice,  in  any  event 
It  was  no  longer  of  any  force.  Elkins  v. 
Michael,  66  W.  Va.  603,  64  S.  E.  619;  De 
Armit  v.  Town  of  Whitmer,  63  W.  Va.  300, 
60  S.  E.  136;  Evans  v.  Taylor,  28  W.  Va. 
188.  The  appeal  having  been  properly  taken, 
and  the  jurisdiction  of  the  justice  being 
clear,  defendant  could  not  dismiss  its  ap- 
peal, and  thereby  prevent  a  trial  of  the  case. 
Elkins  v.  Michael,  supra ;  Watson  v.  Hurry, 
47  W.  Va.  809,  36  S.  E.  830.  The  appeal 
was  for  the  purpose  of  another  trial  before 
the  court,  and  not  to  review  the  proceedings 
of  the  justice.    Thorn  v.  Thorn,  47  W.  Va. 

4,  34  S.  E.  769.  An  appeal  from  a  justice 
is,  more  accurately  speaking,  a  removal  of 
the  cause,  and  not  an  appellate  procedure. 
Elkins  v.  Michael,  supra.  The  party  against 
whom  a  judgment  is  rendered  by  a  justice 
having  jurisdiction,  and  who  has  appealed, 
cannot  dismiss  his  appeal  over  the  objection 
of  the  opposing  party.  Watson  v.  Hurry, 
supra. 

The  case  of  Thomasson  v.  Simmons,  67 
W.  Va.  676,  50  S.  E.  740,  Is  authority  for 
the  proposition  that  the  continuance  of  the 
case  by  the  justice  for  30  days  did  not  oper- 
ate to  oust  him  of  jurisdiction  or  work  a 
discontinuance,  whatever  may  be  the  effect 
of  such  continuance  upon  his  judgment  The 
court  did  not  err  in  overruling  defendant's 
motion  to  dismiss  the  appeal. 

The  refusal  of  the  court  to  sustain  defend- 
ant's motion  to  strike  out  plaintiff's  evidence 
is  assigned  as  error.  But  It  waived  this 
error,  if  error  it  was,  by  thereafter  in- 
troducing its  own  evidence,  and  by  sub- 
mitting the  case  to  the  jury.  Trump  v.  Tide- 
water Coal  &  Coke  Co.,  46  W.  Va.  238,  32 

5.  E.  1036;  Core  v.  Railroad  Co.,  38  W.  Va. 
466,  18  S.  B.  696. 

One  of  plaintiff's  witnesses  who  saw  the 
accident  testified  to  the  following  facts,  viz.: 
That  the  horse  was  run  over  and  killed  by 


•Pot  other  cases  see  same  lopic  and  section  NUMBER  in  Dec  Dig.  ft  Am.'  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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an  engine  and  train  of  cars  in  charge  of 
defendant's  servants  on  the  12th  day  of 
December,  1907,  about  4  o'clock  In  the  after- 
noon; that  the  engineer,  If  he  had  been 
looking  out  along  the  track,  could  have  seen 
the  horse  for  a  distance  of  350  or  400  yards ; 
that,  after  the  point  was  reached  from  which 
the  horse  could  have  been  seen  by  the  engi- 
neer, no  signal  was  sounded,  and  no  effort 
made  to  stop  the  train  until  the  instant  the 
horse  was  struck  by  the  engine,  when  the 
whistle  gave  a  sharp  blast;  that  for  a  dis- 
tance of  about  200  yards  before  the  horse 
was  struck  the  train  was  going  downgrade, 
and  the  speed  of  the  train  increased  above 
what  it  had  been  just  before  reaching  this 
downgrade;  that  the  train  was  making- 
very  little  noise;  that,  after  striking  the 
horse,  the  train  was  stopped  in  about  75 
yards;  that  the  color  of  the  horse  was  a 
light  iron  gray,  and  the  ground  back  of  him 
dark,  thus  making  it  easier  to  see  him ;  that 
he  was  not  immediately  upon  the  track  until 
the  engine  approached  very  near  to  him, 
but  was  standing  in  the  ditch  between  the 
tracks  and  a  high  bank,  and  when  the  engine 
got  near  to  him  he  made  two  or  three  Jumps 
along  the  side  of  the  tracks  and  then  tried 
to  cross  the  tracks,  and  was  struck  by  the 
engine  and  killed. 

[3,4]  The  testimony  of  the  engineer  and 
of  some  of  the  other  of  defendant's  witnesses 
conflicts  with  very  much  of  the  above-men- 
tioned testimony.  But  the  jury  were  the 
judges  of  the  credibility  of  witnesses,  as 
well  as  triers  of  all  matters  of  fact,  and, 
they  having  found  a  verdict  for  the  plaintiff 
upon  conflicting  oral  testimony,  the  court 
was  justified  in  refusing  to  Bet  it  aside. 
Plaintiff's  evidence  proved  a  state  of  facts 
from  which  the  Jury  could  say  that  defend- 
ant's engineer  was  negligent  in  not  sooner 
seeing  the  animal  by  the  track,  in  a  place 
of  imminent  danger,  and  in  not  having  the 
speed  of  his  train  under  better  control  when 
approaching  him.  The  facts  In  the  present 
case  are  very  similar  to  those  in  Johnson  v. 
Railroad  Co.,  25  W.  Va.  570,  and  Heard  v. 
Railroad  Co.,  26  W.  Va.  455.  We  think 
those  cases  should  control  the  decision  6f 
the  present  case,  and  we  need  only  refer  to 
them.  True  plaintiff's  evidence  does  not 
prove  how  near  the  engine  was  to  the  horse 
when  the  engineer  first  saw  him;  but  It 
does  prove  that,  if  he  had  been  looking  out 
for  animals  on  the  track,  he  could  have  seen 
him  for  a  distance  of  250  or  300  yards ;  that 
he  had  a  light  train,  one  which  the  engineer 
himself  calls  a  half  load  for  his  engine; 
that,  just  before  reaching  the  point  from 
which  he  could  have  seen  the  horse,  there 
was  an  upgrade,  and,  while  the  engine  and 
dome  of  the  cars  would  be  on  the  downgrade 
towards  the  horse,  some  of  the  hindmost 
<ars  would  still  be  on  the  upgrade,  thus 
making  it  easy  to  get  control  of  the  speed. 
The  failure  to  ring  the  bell  or  blow  the 


whistle  would  not,  of  itself,  prove  negli- 
gence, as  such  means  of  warning  are  not 
intended  for  dumb  animals;  but  there  are 
other  facts  tending  to  prove  negligence. 
Plaintiff's  witnesses  say  that  no  effort  was 
made  to  slacken  the  speed  until  after  he  had 
struck  the  horse.  He  admits  that  he  saw 
him  when  he  was  within  about  200  feet  of 
him,  and  says  that  he  at  once  put  on  the 
brakes,  but  that  the  rails  were  wet  and 
caused  the  engine  to  slide  on  the  track,  and 
for  that  reason  he  could  not  check  the  speed. 
But  on  that  point  he  is  contradicted  by 
plaintiff's  witnesses. 

[5]  Defendant's  instruction  No.  8  was  prop- 
erly refused.  It  would  have  told  the  jury 
that  plaintiff  could  not  recover,  if  plaintiff's 
horse  escaped  from  the  stable,  strayed  on  de- 
fendant's track,  and  was  struck  by  defend- 
ant's engine,  for  the  reason  that  the  failure 
to  ring  the  bell  and  sound  the  whistle  is  not 
negligence.  This  instruction  ignored  other 
evidence  tending  to  prove  defendant's  negli- 
gence. The  fact  that  plaintiff  may  have  been 
negligent  in  permitting  the  horse  to  escape 
from  his  custody,  and  to  get  upon  defendant's 
track,  does  not  preclude  recovery,  because 
his  negligence  in  that  regard  is  not  the  proxi- 
mate cause  of  the  injury.  This  instruction 
does  not  correctly  state  the  law  of  this  case, 
and  was  properly  refused.  Moreover,  it 
would  have  been  In  direct  conflict  with  plain- 
tiff's instruction  No.  1,  which  the  court  gave. 
Plaintiff's  No.  1  told  the  jury  that,  notwith- 
standing plaintiff's  negligence  in  permitting 
his  horse  to*  stray  upon  the  railroad  track,  his 
negligence  did  not  excuse  the  killing  of  the 
horse,  "if,  by  the  use  of  ordinary  care  by  the 
defendant  or  its  agents,  it  might  have  pre- 
vented the  injury.99  This  is  undoubtedly  the 
law  of  the  case. 

[6]  The  court  modified  defendant's  Instruc- 
tion No.  10  by  striking  out  the  words  in  ital- 
ics, and  gave  it  as  thus  modified,  and  defend- 
ant assigns  that  action  of  the  court  as  error. 
The  instruction,  as  first  offered,  reads  as 
follows :  "The  court  instructs  the  jury  that* 
if  they  believe  from  the  evidence  that  those* 
In  charge  of  the  defendant's  engine  saw  the 
animal  as  soon  as  they  reasonably  might 
have  seen  it,  under  the  circumstances  of  the 
case,  and  that  when  they  saw  the  animal 
they  used  ordinary  care  to  stop  the  engine* 
in  order  to  prevent  striking  said  animal,  and 
that  the  said  animal  had  escaped  from  the 
plaintiff's  stable,  and  teas  out  on  the  com- 
mons, and  strayed  to  the  side  of  the  track  of 
the  defendant,  and  was  grazing,  and  that 
just  before  the  train  reached  the  place  on- 
the  track  near  which  the  horse  was  grazing 
it  jumped  one  or  more  times  in  the  direction 
the  train  was  running,  and  then  suddenly 
Jumped  on  the  track  in  front  of  the  engine,, 
and  was  killed,  then  the  jury  should  find  that 
the  accident  was  unavoidable,  and  was  not 
the  result  of  negligence,  and  the  jury  in  such* 
case  should  find  for  the  defendant,  the  Bal- 
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timore  ft  Ohio  Railroad  Company.**  The 
words  stricken  oat  were  immaterial,  and  the 
court  committed  no  error  in  making  the  mod- 
ification. Regardless  of  how  the  horse  came 
to  be  on  defendant's  tracks,  it  was  under 
legal  duty  to  use  reasonable  care  to  avoid  in- 
juring him. 

[7]  Defendant  was  not  prejudiced  by  the 
refusal  of  the  court  to  strike  out  plaintiff's 
evidence  relating  to  the  fact  that  the  bell  was 
not  rung  or  the  whistle  blown.  The  jury 
were  instructed  that  the  omission  to  do  those 
things  did  not  prove  negligence;  that,  if 
they  believed  the  accident  was  Inevitable  and 
unavoidable,  they  must  find  for  the  defend- 
ant, notwithstanding  the  engineer  may  have 
used  no  precaution  whatever,  "such  as  blow- 
ing the  whistle  or  doing  anything  else."  The 
court  also  Instructed  the  jury,  at  defendant's 
request,  "that,  if  they  believe  from  the  pre- 
ponderance of  the  evidence  that  no  precau- 
tion could  possibly,  under  the  circumstances, 
have  avoided  the  accident,  the  failure  to  use 
any  precaution  will  not  render  the  company 
liable." 

Neither  was  it  error  to  overrule  defend- 
ant's motion  to  strike  out  plaintiff's  evidence 
concerning  what  was  done,  in  respect  to  other 
and  different  trains  of  defendant  company,  in 
relation  to  stopping  and  having  to  stop  on  the 
grade  near  plaintiff's  residence.  That  evi- 
dence tended  to  show  the  condition,  of  the 
track,  as  to  grade,  at  that  point,  and  it  tends 
to  prove  that  defendant's  servants,  on  the 
occasion  in  question  might  easily  have  stopped 
the  train,  or  checked  its  speed,  at  the  point 
from  which  the  dangerous  position  of  the 
horse  could  have  been  seen,  if  the  engineer 
had  been  on  the  lookout  for  trespassing  ani- 
mals. 

Finding  no  error,  we  will  affirm  the  judg- 
ment 

BRANNON,  P.,  absent 

(70  W.  Va,  462) 

ONEAL  et  al.  v.  STIMSON  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1912.) 

(Syllabus  5?  the  Court  J 

1.  Pabtition  (I  95*)  —  Decree  —  Allotment. 

In  partition,  if  no  injustice  is  done  to  oth- 
er co-tenants,  an  allotment  may  be  made  so  as 
to  render  effective  a  conveyance  by  a  co-tenant 
purporting  to  be  in  severalty,  though  operating 
when  made  to  convey  only  his  undivided  inter- 
est. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §{  300-316;    Dec  Dig.  §  95.*] 

2.  Partition  (|  95*)  —  Former  Allotments. 

When  a  partition  long  before  made  is  set 
aside  and  a  new  partition  Is  to  be  made  on  the 
same  proportion  of  interests  among  the  co-ten- 
ants, the  court  in  decreeing  the  new  partition 
may  properly  direct  that  the  former  allotments 
be  followed  or  considered  as  far  as  fairness  and 
justice  to  the  co-tenants  will  permit,  and  there- 


by protect  those  who  have  held,  purchased  or 
improved  on  the  faith  of  the  former  partition. 
[Ed.   Note.— For  other  cases,   see   Partition, 
Cent  Dig.  §J  300-316;   Dec  Dig.  ft  95.*] 

Appeal  from  Circuit  Court,  Wyoming 
County. 

BUI  by  Joseph  P.  Oneal  and  others  against 
L.  T.  Stlmson  and  others.  Decree  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

File  &  File,  for  appellants.  M.  F.  Ma- 
jtheny,  for  appellees. 

ROBINSON,  J.  This  suit  has  for  its  ob- 
ject the  vacating  of  a  partition  made  In  a 
former  suit  and  the  making  of  a  new  parti- 
tion. The  case  has  been  here  once'  before  on 
appeal.  61  W.  Va.  551,  56  S.  B.  889.  By 
the  decision  on  that  appeal,  the  partition 
was  .held  to  be  void.  The  case  was  remand- 
ed and  has  been  proceeded  in  to  a  decree  di- 
recting a  new  partition  of  the  land.  From 
that  decree  we  now  have  this  appeal. 
.  Thirteen  years  elapsed  between  the  mak- 
ing of  the  first  partition  and  the  bringing 
of  this  suit  to  attack  It  During  all  that 
time  the  partition  originally  made  was  look- 
ed upon  as  a  valid  one,  and  the  land  dealt 
with  accordingly.  True,  it  may  be  that  ad- 
verse possession  or  ouster  Is  not  shown,  but 
conditions  arose  by  reason  of  a  reliance  on 
the  original  decree  of  partition  which  furnish 
grounds  for  equitable  considerations  in  the 
case. 

It  will  be  recalled  that  In  the  partition 
which  has  been  declared  void,  22  acres  of 
the  land  were  assigned  In  kind  to  D.  J.  T. 
Oneal,  and  the  residue,  18  acres,  was  or- 
dered to  be  sold.  Stlmson  became  the  pur- 
chaser of  the  18  acres  at  the  court  sale. 
On  the  faith  of  his  purchase,  he  went  Into 
possession  of  that  parcel.  Before  the  validi- 
ty of  the  partition  and  the  sale  to  him  was 
attacked,  he  had  sold  and  conveyed  many 
town  lots  out  of  the  parcel  to  others.  Oneal, 
some  years  before  the  bringing  of  this  suit 
to  set  aside  the  partition,  sold  and  conveyed 
the  22  acres  to  Matheny.  That  grantee  took 
possession  thereof  and  the  same  passed  to 
others  on  the  faith  of  the  partition  which 
turned  out  to  be  void. 

When  the  partition  and  sale  In  partition 
were  had  in  the  old  suit  the  region  in  which 
the  land  is  situated  was  in  a  sense  a  wilder- 
ness. At  that  time,  the  land  was  of  little 
value.  The  thirteen  years,  however, 
brought  great  changes.  A  railroad  had  been 
constructed  through  the  land.  The  town  of 
Pierpoint  had  been  laid  out  on  It  and  there 
flourished.  So  it  came  about  that  the  land 
which  had  been  abandoned  to  those  holding 
under  the  old  partition  for  so  long  was 
again  sought  from  them  on  behalf  of  those 
who  formerly  owned  it.  A  loop-hole  in  title 
is  readily  discovered  by  speculators.  Un- 
fortunately, however,  the  discoverers  too  oft- 
en arrange  to   take  all   the  benefits   from 
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those  really  entitled  by  reason  of  the  de- 
fect 

[2]  That  the  original  proceedings  in  par- 
tition were  void  is  foreclosed  by  the  de- 
cision on  the  former  appeal.  But  it  seems 
conceded  that  the  interest  to  be  assigned 
on  behalf  of  D.  J.  T.  Oneal  in  the  new  par- 
tition is  the  same  as  that  assigned  him  in 
the  old,  a  12/22  of  the  forty  acres.  And  the 
Interest  of  the  other  owners  is  10/22  as  con- 
sidered in  the  former  partition.  Presuma- 
bly, from  all  that  appears  in  the  proceed- 
ings, that  former  partition  was  a  fair  one 
as  far  as  a  division  of  the  land  into  a  par- 
cel of  22  acres  and  one  of  18  acres  is  con- 
cerned. It  was  void  for  want  of  parties  to 
it,  not  for  unfair  division.  A  new  parti- 
tion is  asked  and  must  be  made.  But  how 
shall  it  be  made?  Shall  no  notice  be  taken 
of  the  situation  that  has  arisen  by  reason 
of  the  decrees  that  have  been  set  aside? 
Appellants  Insist  that  none  shall  be  taken. 
They  say,  that  those  who  took  under  the 
void  decrees  did  so  with  notice  and  are  en- 
titled to  no  consideration  in  the  premises. 
They  want  a  new  partition  of  the  land,  as 
though  no  one  had  been  led  by  the  former 
decrees  to  invest  money  in  it  or  to  put  im- 
provements on  it  They  object  to  any  equita- 
ble consideration  in  relation  to  those  who 
have  dealt  with  the  property  on  the  faith  of 
the  decrees  set  aside.  Though  Oneal  sold 
a  definite  parcel  of  twenty-two  acres  to 
Matheny  fend  received  pay  for  it,  those  who 
have  taken  a  subsequent  conveyance  from 
Oneal,  for  a  trifling  consideration,  with 
knowledge  of  the  whole  situation  and  of  all 
its  equities,  say  that  since  the  partition 
has  been  declared  void,  the  land  should  be 
so  allotted  in  a  new  partition  as  to  deprive 
Matheny  of  about  one-half  of  what  he  pur- 
chased. In  other  words,  they  say  that 
Oneal,  being  originally  the  owner  of  a  12/22 
in  the  forty  acres,  and  the  land  being  in 
fact  unpartitloned,  could  convey  only  that 
fractional  interest  In  the  22  acres  by  the 
deed  to  Matheny.  But  in  equity  and  good 
conscience  we  know  that  Oneal  meant  to 
convey  all  his  Interest  in  the  land  to  Ma- 
theny, which  at  the  time  of  the  conveyance 
was  supposed  to  be  the  identical  22  acres 
conveyed.  And  to  Matheny  and  those  hold- 
ing under  him  equity  and  justice  will  pre- 
serve In  a  new  partition  as  much  of  what 
Oneal  intended  to  convey  to  him  as  may  be 
done  consistent  with  the  rights  of  the  co- 
tenants.  The  same  principle  of  course  ap- 
plies to  those  whose  situation  on  the  18 
acres  is  affected  by  the  new  partition  that 
must  be  made.  Equity  will  let  the  owners 
again  into  their  own  as  to  this  forty  acres 
of  land,  as  though  no  partition  had  been  at- 
tempted, but  will  preserve  the  rights  of 
those  disturbed  as  far  as  may  be  consistent 
with  the  rights  of  the  owners,     Why  are 


those  who  bought  into  this  salt  since  the 
declaration  of  the  Invalidity  of  the  partition 
worthy  of  more  consideration  than  those 
who  acted  on  the  faith  of  the  old  partition? 
The  equities  are  indeed  with  the  latter. 

Now,  the  decree  complained  of,  ordering  a 
new  partition,  does  no  more  than  to  apply 
the  principles  of  equity  which  have  been  out- 
lined above.  It  is  carefully  drawn  and  quite 
specific.  We  find  no  fault  with  it  The 
learned  chancellor  has  recognized  and  ap- 
plied simple  justice  in  this  case.  He  has  vio- 
lated no  legal  or  equitable  principle;  nor  has 
he  inaugurated  anything  new.  All  that  the 
suit  seeks  has  been  granted.  He  has  decreed 
that  a  new  partition  shall  be  made  to  take 
the  place  of  the  invalid  one.  The  22  acres, 
as  the  12/22  of  Oneal,  shall  be  laid  off  to  the 
grantees  of  Matheny  if  that  can  be  done  con- 
sistent with  a  fair  partition  of  the  land  be- 
tween the  owners.  The  interests  of  those 
holding  under  the  original  owners  of  the  re- 
maining 10/22  shall  be  laid  off  in  the  18  acres 
which  Stimson  invalidly  bought  at  court  sale 
if  that  can  be  done  in  fair  partition  between 
the  co-tenants.  If  the  partition  cannot  be  so 
made  in  fairness  and  justice  to  the  co-ten- 
ants entitled,  then  it  shall  be  made  on  that 
principle  as  fully  as  the  respective  rights  of 
the  co-tenants  will  permit 

[1]  The  decree  is  supported  by  the  authori- 
ties. They  are  cited  and  reviewed  by  Judge 
Green  in  the  well  considered  opinion  in  Bog- 
gess  v.  Meredith,  16  W.  Va.  1.  It  suffices  to 
quote  therefrom  the  following:  "It  is  cer- 
tainly law,  that  a  conveyance  by  one  co-ten- 
ant of  a  part  of  a  tract  specified  by  metes 
and  bounds  cannot  give  the  grantee  any 
greater  right  thereto  than  held  by  his  gran- 
tor; and  as  he  could  not  exclusively  occupy 
the  parcel  of  land  he  conveyed,  so  his  gran- 
tee can  have  no  such  exclusive  right ;  and  as 
the  grantor  of  such  parcel  could  not  demand 
that  the  whole  or  any  part  of  such  parcel 
should  be  set  off  to  him,  so  his  grantee  could 
acquire  no  such  right  Yet  the  better  au- 
thorities hold,  that  he  has  rights,  which  will 
be  considered  by  the  court  in  making  the  par- 
tition of  the  whole  tract  and  which  will  be 
respected,  so  far,  and  so  far  only,  as  they 
can  be  without  prejudice  to  the  original  co- 
tenant  of  the  entire  tract  In  making  such 
partition,  if  the  parcel  so  sold  and  conveyed 
by  one  tenant  in  common  can  be  assigned  to 
the  purchaser  as  a  part  or  the  whole  of  the 
share  of  his  grantor  without  prejudice  to  the 
co-tenant  of  the  grantor  in  the  entire  tract 
the  court  will  so  assign  it,  thereby  making 
the  purchaser's  title  perfect"  See,  also, 
Worthington  v.  Staunton,  16  W.  Va.  208,  and 
30  Qyc.  257. 

An  order  affirming  the  decree  will  be  en* 
tered. 

BRANNON,  P„  absent 
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(70  W.  Va.  467) 

MALLONEE  v.  TAYLOR- 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1912.) 

(8yUabu$  by  the  Court.) 

1.  justicbs  of  the  peace  (|  166*)— appeal 
— Tbial  Dtb  Novo. 

After  an  appeal  to  the  circuit  court  with- 
in ten  days,  or  on  petition  for  good  cause 
shown,  within  ninety  days  from  the  date  of  the 
judgment  of  the  justice,  such  judgment  is  there- 
by  vacated,  and  the  case  is  thereby  removed 
into  the  circuit  court  for  trial  de  novo,  and  no 
issue  of  fact  tendered  by  answer  to  such  peti- 
tion or  otherwise  will  warrant  the  circuit  court 
in  dismissing  such  appeal  as  improvidently 
awarded. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  638-646;  Dec.  Dig. 
i  166.*] 

2.  Justices  of  the  Peace  (§  155*)— Appeal 
—Dismissal. 

If,  however,  the  petitioner  in  his  petition 
and  accompanying  proofs  does  not  show  fraud, 
accident,  surprise,  or  some  adventitious  circum- 
stance beyond  his  control,  as  an  excuse  for  not 
having  exercised  his  right  of  appeal  within  ten 
days,  the  appeal  may  on  motion  be  properly  dis- 
missed, as  improvidently  awarded. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |§  524-533;  Dec.  Dig. 
{  155.*] 

3.  Justices  of  the  Peace  (|  155*)— Appeal 
—Dismissal. 

It  is  not  sufficient  to  show  mistake  in  the 
legal  consequences  of  the  fact  alleged,  or  mis- 
take of  law,  though  acting  by  advice  of  counsel. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §|  524-533;  Dec.  Dig. 
|  155.*] 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  G.  W.  Mallonee  against  D.  B. 
Taylor.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

A.  W.  Burdett,  for  plaintiff  in  error.  Sid- 
ney H.  Sommerville,  for  defendant  in  error. 


MILLER,  J.  On  petition  presented  to  the 
Judge  of  the  circuit  court  within  ninety  days, 
purporting  to  show  cause  why  he  had  not  ap- 
pealed within  ten  days  from  the  date  of  the 
judgment,  defendant  was  awarded  an  appeal 
from  the  Judgment  of  the  Justice  against  him 
in  favor  of  plaintiff. 

The  circuit  court,  on  motion  and  answer 
of  plaintiff  controverting  the  facts  alleged  in 
defendant's  petition,  dismissed  said  appeal, 
as  improvidently  awarded.  On  writ  of  error 
to  this  court  the  only  question  of  merit  pre- 
sented is  the  correctness  or  incorrectness  of 
that  judgment 

[1]  On  behalf  of  defendant,  plaintiff  in 
error,  it  is  insisted  that  on  award  of  the  ap- 
peal, the  judgment  of  the  justice  thereby  be- 
came a  nullity,  and  the  case  was  removed 
to  the  circuit  court  for  trial  de  novo,  and  that 
no  issue  on  the  facts  tendered  by  the  answer 
of  plaintiff  thereto  and  affidavit  filed,  could 
be  thereafter  tried  In  the  circuit  court. 

[2]  Assuming    that    defendant's    petition, 


duly  verified,  shows  on  its  face  good  cause 
why  he  failed  to  exercise  his  absolute  right 
of  appeal  within  ten  days,  given  by  statute, 
the  proposition  contended  for  is  fully  sup- 
ported by  the  decisions  cited  and  relied  on. 
Hubbard  v.  Tocum,  30  W.  Va.  740,  758,  5  S. 
E.  867;  Ruffner  v.  Love,  24  W.  Va.  181; 
Home  S.  M.  Co.  v.  Floding,  27  W.  Va.  540, 
544;  McCormick  v.  Short,  49  W.  Va.  1,  37 
S.  B.  769;  Elkins  v.  Michael,  65  W.  Va.  503, 
64  S.  E.  619,  and  cases  cited.  Plaintiff's  coun- 
sel, however,  contend  that  the  petition  does 
not  in  fact  allege  or  show  good  cause,  and 
that  the  judgment  below  dismissing  the  ap- 
peal as  improvidently  awarded  is  clearly 
right  Assuming  the  petition  and  affidavit 
to  be  so  defective,  the  cases  above  cited,  we 
think,  fully  support  the  plaintiff's  counter 
proposition. 

The  question  then  is,  Is  the  petition  want- 
ing in  showing  good  cause?  According  to 
the  decisions  cited,  to  constitute  good  cause, 
it  must  allege  facts  showing  fraud,  accident, 
surprise,  or  some  adventitious  circumstance 
beyond  the  control  of  the  petitioner,  and  such 
as  would  entitle  him  to  a  new  trial,  or  a  de- 
cree in  equity  enjoining  the  judgment  It 
is  not  enough  to  show  mistake  in  the  legal 
consequences  of  the  facts  alleged,  or  mistake 
of  law,  though  acting  by  advice  of  counsel. 
Ruffner  v.  Love,  supra;  McClung  v.  Price, 
61  W.  Va.  84,  55  S.  E.  996.  The  only  reasons 
alleged  by  petitioner  for  not  having  appeal- 
ed within  ten  days,  are  that  he  was  informed 
and  believed  and  so  alleged  that  no  writ  was 
ever  served  upon  him  upon  which  the  justice 
could  render  a  legal  judgment  against  him; 
that  not  having  had  legal  notice  thereof  he  did 
not  make  defense  to  the  action ;  that  on  Sep- 
tember 7,  1909,  he  was  again  served  in  Ohio 
county,  with  a  summons  In  chancery  suit 
brought  in  Taylor,  and  that  upon  investiga- 
tion he  found  said  suit  was  for  the  purpose 
of  enforcing  said  judgment.  He  charges  also 
that  the  judgment  was  obtained  without  legal 
process  served  upon  him,  and  that,  though 
he  has  a  just  defense,  he  had  had  no  oppor- 
tunity, by  reason  of  not  having  received  no- 
tice, to  make  defense  to  the  action. 

[3]  It  will  be  observed  that  the  material 
facts  are  alleged  on  information  and  belief. 
Petitioner  does  not  swear  that  no  process  was 
served  upon  him,  but  that  no  writ  was  serv- 
ed upon  him  upon  which  the  justice  could 
render  "a  legal  judgment,"  that  not  having 
had  "legal  notice  thereof"  he  did  not  make 
defense,  etc.  We  think  we  must  assume  from 
that  charge,  that  petitioner  means  not  that 
he  in  fact  had  had  no  notice,  but  that  he  re- 
lies on  his  alleged  information  and  belief, 
that  he  had  not  been  served  with  legal  notice 
as  previously  averred.  We  do  not  think 
these  allegations  amount  to  a  showing  of 
good  cause.  The  facts  alleged  plainly  imply 
some  kind  of  notice  or  service  of  process  on 
the  petitioner.  The  return  on  the  process 
sworn  to  by  the  plaintiff,  to  whom  it  is  ad- 
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dressed,  as  special  constable,  to  execute  the 
same,  shows  that  it  was  in  fact  served  upon 
petitioner,  June  7,  1909,  at  1:35  a.  m.  He 
does  not  deny  that  he  was  so  served.  Wheth- 
er process  thus  directed  to  and  served  by  the 
plaintiff  in  the  action  is  voidable  we  need  not 
say  for  the  purposes  of  this  suit;  It  certainly 
is  not  absolutely  void.  82  Cyc.  454.  Our 
statute,  sections  17  and  30,  chapter  50,  Code 
1906,  authorizes  the  Justice,  where  there  is 
necessity  therefor,  to  direct  his  process  to 
any  constable  "or  to  any  person  specially  de- 
puted by  the  Justice,  to  serve  or  execute  the 
same."  The  Justice  is  the  Judge  of  the  ne- 
cessity, at  least  In  the  first  instance.  Wheth- 
er his  action  is  subject  to  review  on  appeal 
it  is  unnecessary  for  us  to  say;  his  act  would 
certainly  not  be  void,  but  voidable  only.  Nor 
would  his  Judgment  rendered  on  process  so 
directed  and  served  be  void.  Appearance  on 
appeal  cured  defective  process  and  service  of 
process. 

While  our  decisions  say,  as  in  Elklns  v. 
Michael,  supra,  that  where  an  appeal  has 
been  taken  within  ten  days,  or  afterwards 
within  ninety  days  for  good  cause  shown  the 
appeal  can  not  be  dismissed  as  improvidently 
awarded,  other  decisions  hold  with  equal  em- 
phasis, that  where  an  appeal  has  been  award- 
ed after  ten  days,  and  within  ninety  days,  on 
a  petition  and  proofs,  not  showing  good 
cause,  the  appeal  is  properly  dismissed  as 
having  been  improvidently  awarded.  Hub- 
bard v.  Yocum,  supra,  30  W.  Va.  758,  5  S.  B. 
867;  McGlung  v.  Price,  supra,  citing  Powell 
v.  Miller,  41  W.  Va.  371,  23  S.  B.  557. 

For  these  reasons  we  are  of  opinion  to  af- 
firm the  Judgment 

BRANNON,  P.,  absent 


(70  W.  Va.  475) 

SECURITY  BANK  NOTE  CO.  v.  SHRADER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1912.) 

(Syllabus  by  the  Court.) 

1.  Fbaud8,  Statute  of  (§  23*)  —  Original 
Promise— Intent  of  Pasties. 

In  determining  whether  an  oral  promise  is 
original  or  collateral,  the  Intention  of  the  par- 
ties at  the  time  it  was  made  must  be  regarded. 
In  ascertaining  such  intention,  the  words  of 
the  promise,  the  situation  of  the  parties,  and 
all  the  circumstances  attending  the  transaction 
should  be  taken  into  consideration.  Johnson 
v.  Bank,  60  W.  Va.  320,  55  S.  B.  394,  9  Ann. 
Cas.  893. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  18,  19 ;   Dec.  Dig.  g  23.*] 

2.  Appeal  and  Ebbob  (§  532*)  —  Judgment 
on  Appeal. 

The  judgment  of  a  circuit  court  in  a  case 
appealed  from  a  justice's  court  will  not  be  re- 
versed for  failure  of  the  record  to  disclose  the 
entry  of  a  plea  and  joinder  of  issue  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §§  2399*2401;  Dec  Dig.  | 
532.*] 


Error  to  Circuit  Court,  Taylor  County. 

Action  by  the  Security  Bank  Note  Com* 
pany  against  Samuel  W.  Shrader.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Harry  Friedman,  for  plaintiff  In  error.  A. 
W.  Burdett,  for  defendant  In  error. 

POFFENBARGER,  J.  Defense  to  this 
civil  action,  commenced  In  a  justice's  court 
and  appealed  to  the  circuit  court,  is  made 
under  the  statute  of  frauds,  and  the  princi- 
pal question  presented  here  is  whether  the 
evidence  makes  an  issue  proper  for  jury  de- 
termination, the  court  having  set  aside  a 
verdict  for  the  plaintiff  on  the  hypothesis 
of  insufficiency  of  the  evidence  or  a  decided 
preponderance  thereof  against  the  verdict. 

The  action  was  brought  to  recover  a  bal- 
ance of  $297  due  on  an  account  for  engraved 
corporation  bonds  and  certificates  of  stock 
and  a  corporation  seal  press,  manufactured 
and  delivered  at  the  Instance  and  request  of 
the  defendant  These  supplies  were  obtain- 
ed for  the  use  of  the  West  Virginia  Consoli- 
dated Coal  Company  and  the  purchase  price 
was  $897.  The  negotiations  commenced  by 
correspondence,  February  17,  1906,  and  con- 
tinued, in  that  form,  until  after  March  8, 
1906.  Between  that  date  and  March  14, 
1906,  the  defendant,  after  notice  of  his  in- 
tention so  to  do,  called  personally  at  the 
plaintiff's  factory  in  Philadelphia  and  com- 
pleted the  placing  of  the  order.  It  does  not 
appear  that  he  gave  any  notice  as  to  the 
capacity  In  which  he  was  acting  or  said 
how,  when,  or  by  whom,  the  goods  would 
be  paid  for.  He  was  notified  by  a  letter  dat- 
ed March  14th  that  the  order  had  been  en- 
tered. In  acknowledging  the  receipt  of  this 
letter  on  the  next  day,  he  described  it  as 
one  in  reference  to  his  order,  saying  "my 
order  placed  with  you  yesterday  for  1,000 
bonds  for  the  West  Virginia  Consolidated 
Coal  Company."  On  April  10th,  he  approv- 
ed the  proofs  by  telegram  which  he  confirm- 
ed by.  a  letter  of  the  same  date.  On  the 
next  day,  the  plaintiff  In  a  letter  acknowl- 
edging the  receipt  of  the  telegram  and  let- 
ter, and,  giving  information  as  to  the  prog- 
ress of  the  work,  made  this  inquiry:  "Kind- 
ly inform  us,  Mr.  Shrader,  how  you  want  to 
settle  for  these,  whether  you  want  us  to  bill 
them  directly  to  you,  to  the  company  on  30 
days  time,  or  to  discount  the  bill  at  2  per 
cent."  Three  days  later,  he  replied  as  fol- 
lows: "In  reference  to  the  settlement  of 
your  account  for  the  bonds  and  certificates 
will  say  that  you  may  make  out  your  bill  to 
me  for  the  West  Virginia  Consolidated  Coal 
Company  at  30  days;  on  receipt  of  same  I 
will  place  the  matter  before  the  first  meet- 
ing of  the  company,  and  presume  they  will 
send  you  check  within  10  days.  However,  I 
will  attend  to  this  matter  and  have  it  ad- 
justed as  quickly  as  possible."  •'  On  July  13, 
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1906,  he  sent  the  plaintiff  his  check  In  part 
payment  by  letter,  saying:  "I  inclose  you 
herewith  my  personal  check  for  $600,  to  be 
credited  on  your  account  of  your  bill  against 
the  West  Virginia  Consolidated  Coal  Com- 
pany. I  do  this  pending  settlement  of  the 
account  in  full,  which  will  be  forwarded  to 
you  in  a  few  days.  Kindly  forward  me 
proper  bill  crediting  the  $600  that  I  have 
sent  to  you  personally."  Thomas  A.  Brad- 
ley, president  of  the  plaintiff  company,  tes- 
tified that  it  relied  solely  upon  the  defend- 
ant for  payment  and  extended  no  credit  to 
the  coal  company,  it  having  been  ascertained 
that  he  had  a  good  commercial  rating,  and 
the  coal  company  none  at  all.  He  further 
says  the  goods  were  charged,  billed,  and 
shipped  to  the  defendant  As  to  whether 
they  were  actually  charged  to  him  on  the 
books  of  the  plaintiff,  and,  if  so,  on  what 
date,  he  said  he  spoke  from  recollection  and 
belief,  and  was  rather  contradictory  in  some 
of  his  statements. 

[1]  The  vital  and  controlling  inquiry  upon 
this  evidence  was-,  to  whom  did  the  plain- 
tiff extend  credit,  or  upon  whom  did  it  rely, 
as  the  real  debtor,  for  payment?  That  the 
supplies  furnished  were  intended  for  use  by 
the  coal  company  is  not  conclusive  upon  this 
inquiry.  All  the  facts  and  circumstances 
must  be  considered.  The  question  is  one  of 
intent  The  contract  was  not  merely  one  of 
purchase  of  manufactured  articles.  It  was 
really  one  for  work,  labor,  and  materials, 
and  the  work  seems  to  have  been  substan- 
tially completed  before  any  inquiry  was 
made  as  to  the  source  of  payment  or  direc- 
tion given  as  to  how  the  charge  should  be 
made.  The  letter  in  which  the  Inquiry  was 
made  bears  date  nearly  a  month  after  the 
order  was  entered,  and  says,  "I  see  no  rea- 
son why  these  bonds  and  certificates  should 
not  leave  here  on  Friday  next"  A  letter 
from  the  defendant  indicates  a  postponement 
of  the  date  until  the  Monday  after  that  Fri- 
day. Whatever  may  have  been  the  exact 
stage  of  the  work,  It  is  clear  that  much  of 
it  had  been  done.  Moreover,  there  is  no  di- 
rect or  positive  evidence  that  the  goods  were 
charged  to  the  coal  company.  Shrader's  let- 
ter, saying  "make  out  your  bill  to  me  for 
the  West  Virginia  Consolidated  Coal  Com- 
pany," is  somewhat  indefinite,  but  if  it  could 
be  construed  as  a  plain  direction  to  make 
the  charge  against  the  coal  company,  there, 
is  no  proof  that  it  was  so  made.  On  the 
contrary,  we  have  the  positive  testimony  of 
Bradley,  that  it  was  made  against  the  defend- 
ant on  the  books  of  the  company  and  the 
goods  billed  and  shipped  in  his  name.  If, 
however,  a  charge  to  the  coal  company  upon 
the  books  of  the  plaintiff  appeared,  a  great 
volume  of  authority  says  this  would  not  be 
conclusive.  Nor  does  it  clearly  appear  that 
such  a  corporation  as  that  described  in  the 
bonds  and  certificates  had  been  actually  or- 
ganized or  even  chartered  at  the  date  of  the 
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beginning  of  the  work.  .  It  may  have  existed 
only  In  contemplation.  All  this,  we  think, 
made  a  case  for  the  Jury,  and  this  view  is 
well  sustained  by  principles  announced  in 
Johnson  v.  Bank,  60  W.  Va.  820,  56  S.  E. 
394,  9  Ann.  Cas.  893,  asserting  and  applying 
the  following  propositions:  "In  determining 
whether  an  oral  promise  is  original  or  col- 
lateral, the  intention  of  the  parties  at  the 
time  it  was  made  must  be  regarded.  In  as- 
certaining such  intention,  the  words  of  the 
promise,  the  situation  of  the  parties,  and  all 
the  circumstances  attending  the  transaction 
should  be  taken  into  consideration." .  "In 
many  cases  in  which  goods  have  been  sold  or 
money  has  been  advanced  to  one  person  on 
the  oral  promise  of  another  to  be  answerable 
therefor,  a  decisive  test  as  to  the  applicabili- 
ty of  the  statute  of  frauds  to  the  promise  is 
afforded  by  the  determination  of  the  question 
on  whose  credit  the  goods  were  sold  or  the 
money  advanced.  If  it  appears  that  the  sale 
or  loan  was  made  In  reliance  solely  on  the 
credit  of  the  promisor,  and  on  his  uncondi- 
tional agreement  to  be  answerable  therefor, 
the  statute  does  not  apply;  and  the  rule  is 
the  same  in  the  case  of  an  oral  promise  to 
pay  for  services  rendered  to  a  third  person 
at  the  request  of  the  promisor.  But  in  all 
such  cases  it  is  requisite  that  credit  should 
be  given  exclusively  to  the  promisor;  If  any 
credit  be  given  to  him  for  whose  benefit  the 
promise  is  made,  the  promisor  is  not  liable 
unless  his  promise  is  in  writing,  and  this  Is 
so  although  the  collateral  undertaking  may 
have  been  the  principal  inducement  to  the 
delivery  of  the  goods  or  the  performance*  "of 
the  services.  In  determining  to  whom  cred- 
it was  given,  the  jury  are  to  take  into  con- 
sideration the  extent  of  the  undertaking,  the 
expressions  used,  the  situation  of  the  par- 
ties, and  all  the  circumstances  of  the  case. 
*  *  *  In  determining  to  whom,  as  between 
the  promisor  and  the  person  for  whose  ben: 
eflt  the  promise  is  made,  the  credit  was  ac- 
tually given,  an  important  consideration  is 
the  manner  in  which  the  creditor  entered  the 
transaction  on  his  books.  Evidence  that  the 
goods  sold  were  charged  to  the  person  to  wnom 
they  were  delivered  strongly  tends  to  show  ' 
that  the  vendor  gave  credit  to  him  and  re- 
lied upon  him  for  payment,  and  therefore 
that  the  promise  of  another  to  be  answera- 
ble for  the  debt  was  at  most  a  collateral  un- 
dertaking. However,  this  evidence  is  not 
conclusive,  but  is  open  to  explanation,  and 
the  weight  of  it  is  for  the  Jury."  20  Cyc. 
180,  181,  182,  183. 

The  attack  upon  the  secondary  evidence  of 
Bradley,  relating  to  the  state  of  the  books, 
seems  not  to  have  been  made  in  the  court 
below.  The  record  shows  no  objection  to  it 
in  any  form.  If  inadmissible,  failure  to  ob- 
ject let  It  In  for  such  weight  as  the  jury 
saw  fit  to  give  it  Armstrong  v.  Coal  Co., 
67  W.  Va.  589,  614,  69  S.  B.  195.  Though 
the  witness  spoke  only  from  recollection  and 
made  some  mistakes  as  to  dates,  his  was 
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the  only  testimony  bearing  upon  the  ques- 
tion, and  his  credibility  and  the  weight  of 
his  evidence  were  clearly  questions  for  the 
jury. 

[2]  As  the  record  shows  no  entry  of  a  plea 
by  the  defendant,  the  technical  rule,  requir- 
ing reversal  for  such  defect  in  the  record, 
applied  in  common-law  actions,  as  will  be 
seen  by  reference  to  Good  v.  Chester,  65  W. 
Va.  13,  63  S.  E.  615,  and  Stevens  v.  Fried- 
man, 53  W.  Va.  79,  44  S.  E.  163,  and  many 
other  cases  cited  in  the  opinions  of  the  two 
here  mentioned,  is  invoked  to  sustain  the  ac- 
tion of  the  court  in  setting  aside  the  verdict. 
This  is  not  a  common-law  action.  The  pro- 
cedure is  statutory  and  liberal  in  all  respects. 
There  can  be  no  judgment  by  default  in  a 
justice's  court  The  plaintiff  Is  always  re- 
quired to  prove  his  case.  Though  the  statute 
contemplates,  allows,  and  requires  pleadings, 
nothing  more  is  necessary  than  enough  "to 
enable  a  person  of  comm6n  understanding  to 
know  what  is  Intended."  Clause  5,  §  50,  ch. 
50,  Code.  Section  68  of  the  same  chapter 
commands  the  justice  to  render  judgment  as 
the  right  shall  appear.  Here  the  parties  pro- 
ceeded as  if  a  general  denial  of  the  plain- 
tiff's demand  had  been  entered,  and  the  case 
was  tried  by  a  jury  on  its  merits.  Under 
such  circumstances  and  In  a  case  commenced 
in  a  justice's  court,  a  judgment  will  not  be 
reversed,  merely  because  the  record  does  not 
show  the  entry  of  a  plea  and  issue  joined 
thereon.  Simpkins  v.  White,  43  W.  Va.  125, 
27  S.  B.  361. 

We  think  therefore  the  court  erred  In  set- 
ting aside  the  verdict.  Its  order  will  be  re- 
versed and  a  judgment  rendered  here  upon 
the  verdict. 

BRANNON,  P.,  absent 
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(Syllabus  by  the  Court.) 

1.  Interest  (§  13*)— When  Allowable. 

As  a  general  rule,  where  plaintiffs  demand 
is  liquidated,  or  if  unliquidated,  can  be  readily 
ascertained  by  computation,  interest  thereon 
should  be  allowed,  if  the  demand  be  for  work 
done  or  material  furnished,  from  the  date  the 
labor  is  done  or  material  furnished,  or  from 
the  date  when  by  the  terms  of  the  contract  pay- 
ment should  have  been  made. 

[Ed.    Note.— For    other   cases,    see    Interest, 
Cent  Dig.  §  25;   Dec  Dig.  »  13.*] 

2.  Interest  (§  7*)— Implied  Contract. 

When  there  is  no  express  contract  to  pay 
interest,  there  is  generally  an  implied  contract 
to  do  so. 

[Ed.    Note.— For    other    cases,    see    Interest, 
Cent.  Dig.  §{  17-19;   Dec.  Dig.  {  7.*] 

3.  Interest  (§  62*)— Payment  of  Principal 
—Action  to  Recover. 

Where  the  contract  or  obligation  expressly 
stipulates  for  the  payment  of  interest  the  in- 


terest becomes  an  integral  part  of  the  debt,  and 
payment  and  acceptance  of  the  principal  sunk 
will  not,  as  a  general  rule,  defeat  a  subsequent 
action  to  recover  the  interest  not  paid,  carried 
by  the  contract. 

[Ed.    Note.— For   other    cases,    see    Interest, 
Cent.  Dig.  |§  140-144;    Dec  Dig.  {  02.*] 

4.  Interest  (§  62*)  —  Recovery  —  Implied 
Contract. 

But  where  the  contract  does  not  so  specifi- 
cally provide  for  payment  of  interest,  but  the 
right  thereto  is  by  an  implication,  interest  is 
considered  as  damages,  and  not  as  forming  the 
basis  of  the  action,  and  is  recoverable  only 
along  with  the  principal  sum  and  as  an  incident 
thereto,  and  if  the  principal  sum  be  accepted 
in  settlement  the  right  to  the  damages  is  lost 
and  no  separate  subsequent  action  can  be  main- 
tained therefor. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  §§  140-144;    Dec.  Dig.  $  62.*] 

5.  Accord  and  Satisfaction  (|  7*)— Balance 
Due  for  Interest. 

The  old  common  law  rule  applied  in  Nixon 
r.  Kiddy,  06  W.  Va.  355,  66  S.  B.  500,  that 
payment  by  a  debtor  and  receipt  by  the  credi- 
tor of  a  less  sum  than  is  due  upon  an  undisput- 
ed liquidated  demand  is  not  satisfaction  of  the 
debt,  although  the  creditor  agrees  to  accept  it 
as  such,  is  inapplicable  to  a  balance  claimed 
for  interest  due  by  way  of  damages  on  an  im- 
plied agreement  to  pay  interest 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  {{  46-50,  66 ;  Dec.  Dig. 
§7;*    Payment,  Cent.  Dig.  ft  133,  134.] 

6.  Accord  and  Satisfaction  (§  11*)— Action 
to  Recover— Payment  of  Principal. 

The  fact  that  receipt  of  payment  without 
interest  may  have  been  done  under  protest  of 
a  creditor  will  not  change  the  legal  effect  of  his 
act  on  his  right  to  maintain  a  subsequent  sepa- 
rate suit  to  recover  the  interest. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.   §§  75-83;    Dec.  Dig. 

Error  to  Circuit  Court,  Marion  County. 

Action  by  John  R.  Bennett  against  the 
Federal  Coal  &  Coke  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

M.  Powell,  C.  Powell,  and  Scott  C.  Lowe, 
for  plaintiff  In  error.  W.  S.  Meredith,  for 
defendant  in  error. 

MILLER,  J.  Plaintiff  brings  error  to  the 
judgment'  below,  setting  aside  the  verdict  in 
his  favor  and  awarding  defendant  a  new 
trial. 

The  suit  was  in  assumpsit,  and  except  one 
item,  "To  one  dump  cart,  $50.00,"  the  purpose 
of  the  suit  is  to  recover  interest  on  the  prin- 
cipal sum,  $21,085.00,  for  building  certain 
coke  ovens,  during  the  year  1905-00,  audited 
and  credited  by  defendant  to  plaintiff,  some 
months  prior  to  payment. 

The  correctness  of  the  judgment  below  and 
the  rulings  of  the  court  on  the  trial,  and  in 
the  giving  and  refusing  of  instructions  to 
the  jury,  for  the  mbst  part,  depend  upon  the 
effect  of  a  settlement  made,  December  4, 
1006,  and  the  following  receipt,  then  execut- 


•For  other  cases  set  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Di*.  Key  No.  Series  &  Rep'r  indexes 
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ed  and  delivered  by  plaintiff  to  defendant  as 
follows: 

"Pittsburg,  Pa.,  Dec.  4th,  1906. 

"Received  of  Federal  Goal  &  Coke  Co., 
twenty-one  thousand  six  hundred  ninety-five 
dollars  in  form  of  2-6  mo.  notes  for  $10,000, 
each,  and  check  for  $1695.00  in  settlement 
of  account    $21,695.00. 

"John  R.  Bennett" 

It  is  conceded  that  the  notes  and  the 
check  receipted  for  cover  the  exact  amount 
of  the  principal,  and  $610.00,  included  in 
the  check  for  interest  on  the  notes  from  their 
date  to  date  of  maturity,  and  that  nothing 
was  included,  or  intended  to  be  included  for 
interest  prior  to  the  date  of  the  receipt  and 
settlement.  The  interest  which  the  plaintiff 
sues  for  in  this  action  is  the  interest  which 
he  claims  accrued  to  him  on  the  principal 
sum,  from  April  1, 1906,  when  he  alleges  the 
principal  sum  should  have  been  paid,  and 
the  date  of  his  receipt  and  settlement,  claim- 
ing to  have  accepted  the  notes  and  check  un- 
der protest,  and  with  the  understanding  on 
his  part  that  the  prior  interest  was  to  be  ad- 
justed between  him  and  the  president  of  the 
defendant  company,  when  he  should  recover 
from  his  then  illness,  and  be  able  to  attend  to 
business.  The  president  died  a  few  days 
afterwards,  and  the  interest  was  never  ad- 
justed, wherefore  this  suit. 

Refusing  plaintiff's  two  instructions  em- 
bodying the  contrary  proposition,  the  court 
below  on  the  trial,  at  the  instance  of  defend- 
ant and  over  the  objection  of  plaintiff,  in- 
structed the  jury  in  substance,  that  if  they 
believed  from  the  evidence  that  plaintiff  and 
defendant  made  a  settlement  on  December 
4th,  1906,  and  that  the  plaintiff  accepted 
from  the  defendant  the  two  notes  for  ten 
thousand  dollars  each,  and  the  check  or 
voucher  for  $1695.00,  and  thereupon  signed 
and  delivered  to  the  defendant  the  receipt 
above  mentioned,  plaintiff  was  not  entitled 
in  this  action  to  recover  any  interest  thereto- 
fore accrued  on  the  items,  and  amount  there- 
in settled,  and  that  he  was  estopped  from 
recovering  any  such  interest  in  the  absence 
of  an  express  contract  on  the  part  of  the  de- 
fendant to  pay  the  same,  made  before  or  at 
the  time  of  said  settlement 

It  is  not  pretended  or  proven  that  there 
was  any  such  express  contract  Plaintiff  re- 
lies solely  on  an  implied  promise  to  pay  inter- 
est from  April  1st,  1906,  the  latest  date  when 
by  the  terms  of  his  contract,  as  he  claims  it, 
estimates  were  to  have  been  furnished  him, 
and  the  estimates,  or  principal  sums  paid. 

[1 , 2]  The  general  rule  of  law  in  this,  as  in 
other  jurisdictions,  undoubtedly  is,  that 
where  the  demand  of  the  plaintiff  is  liquidat- 
ed, or  if  unliquidated,  can  be  readily  ascer- 
tained by  computation,  as  in  this  case,  inter- 
est thereon  will  be  allowed,  if  the  demand  is 
for  work  done  or  material  furnished,  from 
the  time  the  material  is  furnished,  or  work 
completed,  or  from  the  time  when  by  the 
terms  of  the  contract  payment  should  have 


[been  made.  22  Cyc.  1513,  1514,  1540,  1543; 
Becker  v.  New  York,  77  App.  Div.  635,  78  N. 
Y.  Supp.  1064.  It  is  equally  well  settled,  as 
shown  by  the  authorities  cited,  that  when 
there  is  no  express  contract  to  pay  interest, 
there  is  an  implied  contract  to  do  so.  Chap- 
man v.  Shepherd,  24  Grat  377;  Roberts  v. 
Cocke,  28  Grat.  207;  Cecil  v.  Deyerle,  Id. 
775 ;  McVeigh  v.  Howard,  87  Va.  603,  13  S. 
E.  31 ;  Kent  v.  Kent,  28  Grat  840;  Cecil  v. 
Hicks,  29  Grat  1,  26  Am.  Rep.  391. 

But  what  is  the  relationship  of  the  inter- 
est to  the  principal?  Is  the  interest  a  part  of 
the  debt  or  only  an  incident  to  it,  recover- 
able along  with  the  debt,  or  by  way  of  dam- 
ages for  the  wrongful  detention  thereof? 
On  the  proper  answer  to  these  questions  de- 
pends the  answer  to  the  question  above  pro- 
pounded, what  is  the  legal  effect  of  the  re- 
ceipt given  in  December,  1906? 

[3]  The  authorities  we  believe  to  be  uni- 
form in  holding,  that  where  the  contract  or 
obligation  to  pay  money  bears  interest  on 
its  face,  by  express  stipulation,  the  interest 
becomes  an  integral  part  of  the  debt  *■ 
much  so  as  the  principal  itself.  16  Am.  & 
Eng.  Ency.  Law,  1032;  22  Cyc.  1570,  and  au- 
thorities cited  in  note  78,  and  the  Virginia 
authorities  above  cited.  At  least  payment 
of  the  principal  sum  will  not  defeat  a  sub- 
sequent action  to  recover  the  balance  for  in- 
terest carried  by  the  contract  22  Cyc.  570, 
571,  and  notes;  16  Am.  &  Eng.  Ency.  Law, 
103a 

[4]  But  the  contract  we  have  here  is  one 
which  does  not  bear  interest  on  its  face; 
there  is  only  an  implied  contract  to  pay  in- 
terest What  is  the  relationship  of  interest 
to  principal  in  such  cases?  Is  it  a  mere  in- 
cident to  the  demand,  and  recoverable  only 
in  an  action  on  the  demand  Itself,  and  by 
way  of  damages  for  the  wrongful  detention 
of  the  money,  as  counsel  for  defendant  con- 
tend; or  is  it  as  In  the  case  of  an  express 
contract,  an  integral  part  of  the  debt,  recov- 
erable by  separate  action  after  payment  of 
the  principal,  as  is  argued  by  counsel  for 
plaintiff?    This  is  the  pivotal  question. 

For  the  proposition  that  interest  on  an  im- 
plied contract  is  a  mere  incident  to  the  debt, 
and  that  after  payment  of  the  principal  in- 
terest cannot  be  recovered  by  separate  ac- 
tion, defendant's  counsel  rely  upon  the  fol- 
lowing authorities:  Brewster  v.  Wakefield, 
1  Minn.  352  (GU.  260),  69  Am.  Dec.  343; 
Graves  v.  County,  104  Fed.  61,  43  C.  C.  A. 
414;  Southern  Ry.  Co.  v.  Dunlop  Mills,  76 
Fed.  505,  22  C.  C.  A.  302;  Smith  v.  Buffalo 
(Sup.)  39  N.  Y.  Supp.  881;  Fake  v.  Eddy, 
15  Wend.  (N.  Y.)  76;  Stewart  v.  Barnes,  153 
U.  S.  456,  14  Sup.  Ct.  849,  38  L.  Ed.  781 ;  and 
the  leading  case  of  Moore  v.  Fuller,  47  N.  C. 
205,  a  North  Carolina  case,  and  22  Cyc.  1572, 
1573. 

These  authorities  fully  support  the  prop- 
osition contended  for.  In  Stewart  v.  Barnes, 
supra,  Judge  Shiras  says:  ''Interest  in  such 
cases  is  considered  as  damages,  and  does  not 
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form  the  basis  of  the  action,  but  is  an  in- 
cident to  the  recovery  of  the  principal  debt. 
The  right  of  action  is  the  right  to  compel 
the  payment  of  the  money  which  is  being  re- 
tained. When  he  who  has  this  right  com- 
mences an  action  for  its  enforcement,  he  at 
the  same  time  acquires  a  subordinate  right, 
incident  to  the  relief  which  he  may  obtain, 
to  demand  and  receive  interest.  If,  how- 
ever, the  principal  sum  has  been  paid,  so 
that,  as  to  it,  an  action  brought  cannot  be 
maintained,  the  opportunity  to  acquire  a 
right  to  damages  is  lost" 

Plaintiff's  counsel  reply  that  in  the  appli- 
cation of  the  rules  of  law  concerning  interest 
to  this  case,  interest  should  not  be  classified, 
as  defendant's  counsel  does,  as  (1)  interest  in 
the  nature  of  damages,  (2)  interest  due  by 
express  contract ;  that  a  proper  classification 
would  be,  (a)  interest  in  the  nature  of  dam- 
ages for  the  detention  of  money,  (b)  contrac- 
tual interest,  subdivided  into,  (1)  interest  due 
by  express  contract,  (2)  interest  due  by  im- 
plied agreement,  based  on  the  presumed  in- 
tention of  the  parties.  They  say  the  authori- 
ties are  divided  as  to  whether  interest  by 
Way  of  damages  may  be  recovered  after  ac- 
ceptance by  the  creditor  of  the  principal  Bum 
due.  They  admit,  however,  that  the  weight 
of  authority  is  against  its  collection.  They 
might  have  gone  farther,  we  think,  and  ad- 
mitted, that  there  is  no  authority  to  the  con- 
trary. 

Their  principal  proposition,  and  the  one  on 
which  they  rely,  is,  that  in  Virginia  and  in 
this  State  at  least,  and  according  to  the  de- 
cisions they  rely  upon,  interest  due  by  im- 
plied contract  has  the  same  relation  to  the 
principal  debt,  as  interest  due  by  express 
contract;  that  interest  due  by  implied  con- 
tract is  as  much  an  integral  part  of  the  debt, 
and  as  recoverable  by  separate  action,  as 
if  borne  on  the  face  of  the  contract,  and  by 
express  provision  thereof,  and  recoverable  by 
separate  action. 

Can  this  position  be  supported  by  authori- 
ty? It  is  conceded  that  no  Virginia  or  West 
Virginia  decision  can  be  found  exactly  in 
point,  and  none  are  cited,  nor  have  we  found 
any  decision  from  any  state  supporting  coun- 
sel to  the  extent  claimed.  Nor  are  any  au- 
thorities cited  by  counsel  illustrating  the  ap- 
plication of  the  law  to  their  classification  of 
interest  If  their  classification  be  the  correct 
One,  in  what  kind  of  cases  would  interest  be 
allowed  by  way  of  damages  for  the  detention 
of  money?  They  would  say,  perhaps,  in  ac- 
tions for  torts.  But  without  statute  interest 
is  not  usually  recoverable  in  such  actions. 
16  Am.  &  Eng.  Ency.  Law,  1031.  What  the 
books  generally  mean  when  they  refer  to  in- 
terest recoverable  by  way  of  damages,  is  in- 
terest recoverable,  not  by  express  contract, 
but  by  implied  contract  and  as  damages  for 
the  unlawful  detention  of  the  money.  The 
Supreme  Court  of  the  United  States,  in  Stew- 
art v.  Barnes,  supra,  affirms  this  proposi- 
tion In  language  already  quoted;  "Interest 


in  such  cases  is  considered  as  damages,  and 
does  not  form  the  basis  of  the  action,  but  is 
an  incident  to  the  recovery  of  the  principal 
debt"  So  in  Graves  v.  Saline  County,  supra, 
it  is  held,  that  where  interest  is  not  stipulat- 
ed for  in  the  contract,  and  is  recoverable 
merely  as  damages,  or  as  an  incident  to  the 
debt  it  may  not  be  recovered  after  accep- 
tance by  the  creditor  of  full  payment  of  the 
principal  of  the  obligation.  Citing  numerous 
cases  supporting  the  proposition,  some  of 
which  have  already  been  cited.  To  the  same 
effect  is  22  Cyc.  1572.  In  Davis  v.  Harrington, 
160  Mass.  278,  35  N.  E.  771,  Justice  Knowlton 
says:  "But  interest  which  is  allowed  by  way 
of  damages  and  for  the  neglect  to  pay  prompt- 
ly is  a  mere  incident  of  the  debt,  which  falls 
when  the  debt  itself  is  extinguished.  It  is 
well  settled  that  in  such  a  case,  if  the  debt 
is  paid,  there  can  be  no  recovery  afterward 
for  the  interest  which  might  have  been  col- 
lected." Citing  numerous  cases.  In  Rail- 
road Co.  y.  Moravia,  61  Barb.  (N.  T.)  180,  it 
is  distinctly  held,  that  where  there  "is  no 
agreement  to  pay  interest  interest,  when  al- 
lowable, is  allowed  not  as  a  part  of  the  con- 
tract but  as  an  incident,  and  by  way  of  dam- 
ages for  the  default,  to  make  the  creditor 
good  for  the  loss  he  has  sustained  by  reason 
of  the  breach  or  default"  This  case  also 
holds,  that  after  the  principal  of  the  debt 
has  been  paid  and  receipted  for  in  full,  no 
action  can  be  maintained  to  recover  interest 
for  the  reason,  that  the  interest  being  a 
mere  incident  to  the  debt  cannot  exist  with- 
out it,  and  the  debt  being  extinguished  the 
interest  must  necessarily  be  extinguished  al- 
so. This  case  also  makes  a  clear  distinction 
between  those  cases  where  interest  is  made 
payable  by  the  terms  of  the  contract  and 
the  case  we  have  here,  and  holds  in  the  for- 
mer case  that  the  interest  is  as  much  a  part 
of  the  contract  as  the  principal,  and  not  a 
mere  incident  to  it  In  support  of  these 
principles  see  also,  Fake  v.  Eddy,  supra,  and 
Milliken  v.  Southgate,  26  Me.  424.  Interest, 
therefore,  according  to  these  decisions  and 
many  others,  which  may  properly  be  said  to 
be  due  by  contract,  and  recoverable  by  sep- 
arate and  independent  action,  even  after 
payment  of  principal,  and  as  an  integral  part 
of  the  debt  la  Interest  due  by  the  specific 
terms  of  the  contract  In  that  class  of  cases, 
as  is  said  in  16  Auk  ft  Eng.  Ency.  Law,  1033, 
"There  would  be  no  more  reason  for  holding 
that  the  payment  of  the  original  principal 
extinguished  the  claim  for  Interest  than  that 
a  part  payment  of  such  principal  destroyed 
the  right  to  the  remainder." 

But  can  the  position  of  plaintiff's  counsel 
be  supported  by  the  principles  enunciated,  or 
the  reasonings  applied  in  the  Virginia  and 
West  Virginia  cases  relied  upon?  The  cases 
referred  to  are  those  already  cited,  of  Mc- 
Veigh v.  Howard,  Roberts  v.  Cocke,  Kent  v.- 
Kent  supra,  and  Shipman  v.  Bailey,  20  W. 
Va.  140.  It  is  argued  that  these  cases  regard 
Interest  where  the  promise  to  pay  interest  Is 
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either  express  or  Implied,  not  In  the  nature 
of  damages,  but  as  an  Integral  part  of  tbe 
debt.  Tbe  proposition  so  far  as  it  is  applica- 
ble to  express  promises  Is  correct,  but  we  do 
not  regard  tbe  language  of  tbe  decisions,  by 
implication  or  otherwise,  as  supporting  the 
proposition  respecting  interest  recoverable  on 
an  Implied  promise.  McVeigh  v.  Howard 
was  an  action  on  the  following  contract: 
••$10,000.  Richmond,  Va.  Jan'y  9th,  1878. 
In  consideration  of  professional  services  ren- 
dered to  me  by  John  Howard,  Esq.,  I  owe, 
and  hereby  promise  to  pay  to  him,  ten  thous- 
and dollars.  Witness  my  hand  and  seal  this 
day,  and  year  above  written.  W.  N.  Mc- 
Veigh. [Seal.]"  The  only  point  for  deci- 
sion In  that  case  was,  from  what  time  inter- 
est on  the  bond  sued  on  should  be  allowed? 
It  was  held,  that  the  court  below  properly  in- 
structed the  jury  that  Interest  should  go 
from  its  date,  predicating  Its  judgment  on 
the  decisions  of  Chapman  v.  Shepherd,  Rob- 
erts v.  Cocke,  Cecil  v.  Hicks,  Cecil  v.  Deyerle. 
and  Kent  v.  Kent,  supra.  The  language  of 
Judge  Burks,  in  "Roberts  v.  Cocke,  and  of  Mon- 
cure,  President,  in  Kent  v.  Kent,  quoted  in 
that  case,  is  especially  relied  on  here.  Judge 
Burks  said:  "It  has  always  been  lawful  in 
Virginia  for  parties  to  contract  for  the  pay- 
ment of  interest  for  the  use  or  forbearance 
of  money  within  the  limits  prescribed  by 
statute;  and  in  tbe  absence  of  any  express 
agreement  for  the  payment  of  Interest,  in  ob- 
ligations for  the  payment  of  a  certain  sum  of 
money  on  demand  or  on  a  given  day,  interest 
on  the  principal  sum  from  the  time  it  be- 
comes payable  is  'a  legal  incident  of  the 
debt/  and  the  right  to  it  is  founded  on  the 
presumed  intention  of  the  parties."  Judge 
Moncure  said:  "A  bond  payable  on  demand, 
or  on  a  certain  day,  bears  interest  from  thb 
time  it  is  payable,  according  to  the  well-set- 
tled law  of  this  State,  unless  there  be  some 
contract,  express  or  implied,  between  the 
parties,  or  some  extraordinary  or  peculiar 
circumstances  showing  that  such  interest  was 
not  to  be  paid;  .and  the  burden  of  proving 
such  contract  or  circumstances  devolves  on 
the  party  who  seeks  to  avoid  such  payment 
In  the  absence  of  such  proof,  the  obligation 
for  the  payment  of  interest  is  as  much  a 
matter  of  contract  in  the  case  as  the  obliga- 
tion for  the  payment  of  the  principal.'1  We 
see  little  in  the  language  of  either  of  these 
judges  to  support  the  contentions  of  counsel. 
Of  course  interest  is  a  legal  Incident  of  the 
debt;  the  text  books  and  decisions  from  oth- 
er states,  cited,  so  treat  it  And  it  is  true 
also,  as  said  by  Judge  Moncure,  absolutely, 
that  when  the  contract  is  express  as  it  was 
in  the  case  he  then  had  under  consideration, 
and  in  a  certain  sense  when  the  contract  to 
pay  interest  is  implied,  that  "the  obligation 
for  the  payment  of  interest  is  as  much  a  mat- 
ter of  contract  in  the  case  as  the  obligation 
for  the  payment  of  the  principal/*  But  to 
say  that  the  interest  is  a  legal  Incident  of  the 
debt  in  either  case,  or  is  a  matter  of  con- 


tract, Is  not  equivalent  to  saying,  that  the  in- 
terest where  the  contract  is  implied  is  an  in- 
tegral part  of  the  debt  recoverable  by  sep- 
arate action  after  payment  of  principal. 
None  of  the  Virginia  decisions  justify  this 
conclusion.    Quite  the  contrary  we  think. 

We  have  only  found  one  line  of  decisions 
noting  any  exceptions  to  the  general  rule. 
One  Instance  is  where  interest  is  given  by 
statute  for  delay  in  paying  money  for  land 
taken  by  condemnation,  as  in  Devlin  v.  May- 
or, 131  N.  T.  123,  30  N.  E.  45.  Another  in- 
stance  is  where  a  charter  law  of  a  city  pro- 
vided that  warrants  issued  for  repairing  sew- 
ers should  bear  interest  supplemented  by  a 
resolution  of  council,  as  in  Smith  v.  Buffalo, 
supra,  where  it  was  held,  that  the  interest 
became  thereby  engrafted  in  the  debt  itself. 
Another  Instance  is  where  pursuant  to  an  act 
of  the  legislature  a  railroad  company  by  res- 
olution,  ordered  that  subscribers  to  stock  be 
allowed  Interest  on  installments  as  paid,  to 
be  payable  in  stock,  the  interest  to  be  car- 
ried to  the  credit  of  the  stockholder  annual- 
ly, as  in  City  of  Ohio  v.  Cleveland  &  Toledo 
Ry.  Co.,  6  Ohio  St  489.  A  pertinent  point 
of  the  syllabus  in  that  case'  is:  "Interest  fol- 
lows the  principal  as  an  incident  to  it  so 
long  as  It  remains  an  incident ;  but  where  it 
is  separated  and  set  apart  from  the  principal 
by  actual  payment  or  by  being  carried,  when 
due,  to  the  credit  of  the  owner  of  the  prin- 
cipal, in  his  account  with  the  debtor,  and  this 
in  pursuance  of  a  provision  in  the  contract 
creating  and  defining  the  principal  debt,  it  is 
so  separated  and  disjoined  from  the  princi- 
pal, as  to  cease  to  be  an  incident  to,  and  does 
not  follow  it."  The  case  here  cannot  be 
brought  within  the  principles  of  either  of 
these  exceptional  cases. 

[6]  Lastly  as  to  the  effect  of  the  receipt. 
On  the  theory  that  the  interest  sought  to  be 
recovered  here,  supposed  to  be  due  by  the  im- 
plied agreement  to  pay  interest,  is  an  inte- 
gral part  of  the  principal  debt,  and  recover- 
able by  separate  action,  plaintiff's  counsel 
have  argued  that  the  receipt  for  the  princi- 
pal, without  interest  under  protest,  does  not 
estop  the  plaintiff  from  recovery  of  the  in- 
terest sued  for  in  this  action.  They  rely  es- 
pecially upon  our  recent  case  of  Nixon  v. 
Kiddy,  66  W.  Va.  355,  66  S.  E.  500,  and  cases 
there  cited.  This  case  holds  that  "payment 
by  a  debtor  and  receipt  by  the  creditor  of  a 
less  sum  than  is  due  upon  an  undisputed 
liquidated  demand  is  not  satisfaction  of  the 
debt  although  the  creditor  agrees  to  accept 
it  as  such,  if  there  be  no  release  under  seal 
or  no  new  consideration  given  as  to  the  part 
left  unpaid."  Of  course  if  counsel's  premises 
were  well  founded,  their  conclusion  would 
follow  and  this  decision  would  apply.  But 
if,  as  we  hold,  interest  on  an  implied  promise 
to  pay  is  only  an  incident  to  the  debt  fol- 
lowing it  as  was  said  in  Hatcher  v.  Lewis,  4 
Rand.  152,  as  the  shadow  the  substance,  and 
not  an  integral  part  of  the  debt,  the  argu- 
ment wholly  fails.   The  old  common  law  rule 
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followed  In  Nixon  v.  Kiddy,  long  since  abol- 
ished in  Virginia  (V.  C.  1887,  c.  134,  §  2858 
[Code  1904,  p.  1499]),  has  always  been  re- 
garded a  harsh  one,  and  one  that  ought  not 
be  extended  by  judicial  interpretation  be- 
yond its  present  limits.  Quoting  from 
Brooks  v.  White,  2  Mete.  (Mass.)  283,  37  Am. 
Dec.  95,  and  other  cases,  Peck,  C.  J.,  in  Wes- 
cott  v.  Waller,  47  Ala.  492,  says:  "This  rule, 
which  obviously  may  be  urged  in  violation  of 
good  faith,,  is  not  to  be  extended  beyond  its 
precise  import;  and  whenever  the  technical 
reason  for  its  application  does  not  exist, 
the  rule  itself  is  not  to  be  applied.  And  in 
the  case  of  Johnson  v.  Brannan,  5  I.  R., 
the  court  speaks  of  it  as  'that  rigid  and  rath- 
er unreasonable  rule  of  the  old  law.'  Being 
a  rigid  rule,  and  the  reasons  for  it  not  al- 
together satisfactory,  it  might  be  expected 
that  cases  would  arise  that  would  constrain 
the  courts,  to  prevent  injustice  and  a  viola- 
tion of  good  faith,  to  treat  as  exceptions  to 
it    This  we  find  to  be  the  case." 

For  these  reasons  we  are  not  disposed  to 
apply  the  rule  to  interest  due  by  implied 
agreement,  and  where  it  is  not  carried  in 
the  contract  as  an  integral  part  of  the  debt 

[6]  Does  the  fact  that  plaintiff  may  have 
received  and  receipted  for  the  principal,  un- 
der protest,  change  the  effect  of  his  action? 
The  authorities  say,  no.  22  Cyc.  1573,  and 
cases  cited  in  note  90. 

We  see  no  merit  in  the  point  that  the  item 
<kTo  one  dump  cart,  $50.00,"  sued  for,  left 
a  part  of  the  principal  of  the  debt  unpaid, 
entitling  plaintiff  to  sue  for  it,  and  for  in- 
terest on  the  whole  debt.  At  the  time  of  the 
settlement  defendant  owed  plaintiff  nothing 
for  the  cart.  He  had  not  sold  it  to  defend- 
ant ;  defendant  had  not  bought  it  from  him. 
The  item  was  then  no  part  of  any  debt  de- 
fendant then  owed  plaintiff.  Plaintiff  had 
left  the  cart  on  defendant's  premises;  the 
latter  was  at  most  a  mere  bailee.  No  demand 
was  ever  made  for  the  cart ;  if  plaintiff  had 
wanted  it  he  could  have  gone  and  gotten  it 
no  doubt,  as  he  had  gotten  other  carts  left  by 
him  on  the  premises.  It  is  plainly  evident 
that  the  purpose  of  adding  the  item  to  the  ac- 
count sued  for  was  to  avoid  the  effect  of  the 
settlement  and  receipt  of  December  4,  1906. 
This  is  no  such  case  as  was  presented  in 
Walker  v.  Railway  Ob.,  67  W.  Va.  273,  67  S. 
EL  722. 

Our  conclusion  is  to  affirm  the  judgment. 

BRANNON,  P.,  absent. 

POFFENBARGER,  J.  (concurring).  Yield- 
ing to  the  weight  of  authority,  I  concur  in 
this  decision ;  but,  to  my  mind,  it  Involves  a 
contradiction.  An  Implied  contract  to  pay 
money  as  interest  or  upon  any  other  valid 
consideration  is  just  as  binding  as  an  ex- 
press contract  There  is  or  is  not  an  implied 
contract  to  pay  Interest  for  the  use  of  mon- 
ey retained  after  it  has  become  due  and  pay- 


able. Our  decisions  say  there  is,  and  money 
due  Is  not  satisfied  by  anything  short  of  pay- 
ment or  a  release  in  some  form.  The  receipt 
is  not  conclusive  and  the  parol  evidence 
shows  the  amount  received  was  not  accepted 
as  payment  in  full.  If  the  interest  was  due 
by  contract,  it  could  not  be  satisfied  or  its 
existence  negatived  by  mere  conduct,  af- 
fording ground  for  a  contrary  inference. 

The  rule  here  adopted  will  often  work  in- 
justice  as  it  has  done  here.  A  debtor  may 
refuse  payment  and  threaten  defenses  as  a 
means  of  forcing  a  creditor,  who  is  not  in  a 
situation  to  suffer  delay  without  great  hard' 
ship,  to  accept  the  principal  sum  without 
the  interest  and  thus  escape  payment  of  a 
part  of  what  he  justly  owes.  Legal  rules 
should  make  provision  against  such  results. 

WILLIAMS,  J.,  unites  in  this  criticism. 


(137  Ga.  833) 
BROADHURST  et  al.  v.  HILL  et  al. 
(Supreme  Court  of  Georgia.    March  23,  1912.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Error  (§  973*)— Refusal  to 
Dibect  Verdict. 

Under  former  rulings  of  this  court,  the 
judgment  of  the  trial  court  will  not  be  reversed 
for  refusing  to  direct  a  verdict  on  motion  of  one 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3846;    Dec  Dig.  §  973.*] 

2.  Trial  (i  139*)— Executors  and  Adminis- 
trators (|  397*)— Dibection  of  Verdict— 
Sufficiency  of  Evidence. 

The  judge  of  the  superior  court  should  not 
direct  a  verdict,  except  where  there  is  no  con- 
flict in  the  evidence,  and  where  that  introduced, 
with  all  reasonable  deductions  or  inferences 
therefrom,  demands  a  particular  verdict. 

(a)  In  the  case  at  bar,  although  there  was 
positive  evidence  that  one  who  appeared  as  a 
purchaser  in  an  administratrix's  deed,  together 
with  two  others,  was  not  in  fact  such,  but  mere- 
ly loaned  money  to  the  others  for  the  purpose 
of  paying  a  part  of  the  purchase  price,  and  that 
his  name  was  inserted  in  the  deed  as  a  mode  of 
securing  him  for  the  loan,  and  that  the  deed 
did  not  express  the  legal  intention  of  the  par- 
ties, yet  the  entire  evidence  in  the  record  was 
not  such  that  it,  with  all  reasonable  deductions 
or  inferences  therefrom*  demanded  a  verdict  in 
favor  of  the  plaintiffs,  or  authorized  the  pre- 
siding judge  to  direct  a  verdict  in  their  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  332,  333,  338-341,  365;  Dec  Dig.  f 
139;*  Executors  and  Administrators,  dent 
Dig.  §§  1598-1604 ;    Dec  Dig.  §  397.*] 

3.  Executors  and  Administrators  (|  380*) 
—Administration  of  Estate  —  Sale  of 
Land— Who  Mat  Pubchase. 

If  a  husband  purchases  land  at  a  sals  made 
by  his  wife  as  administratrix,  such  purchase  is 
voidable  at  the  election  of  heirs  of  the  intestate, 
who  move  within  a  reasonable  time  after  the 
sale  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  §§  1545-1564, 
1567,  1568;    Dec  Dig.  S  380.*] 

4.  executob8  and  administrators  (f  388*) 
—Administration  of  Estate  —  Sale  of 
Land— Remedies  of  Purchasers. 

The  doctrine  that,  although  a  sale  may  be 
voidable  as  against  an  original  purchaser,  bona 
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fide  purchasers  from  him  for  value  and  without 
notice  may  acquire  a  title  which  cannot  be  suc- 
cessfully attacked  or  set  aside,  is  not  so  appli- 
cable to  the  present  case  as  to  demand  a  ver- 
dict in  favor  of  the  plaintiffs.  This  case  did 
not  originate  in  a  proceeding  instituted  by  heirs 
against  subsequent  purchasers  from  those  who 
bought  at  the  administratrix's  sale,  to  recover 
from  them  or  cancel  their  title.  As  to  the  plain- 
tiffs, it  is  an  equitable  proceeding  instituted  by 
persons  who  claim  to  be  the  original  purchas- 
ers at  the  administratrix's  sale,  for  the  purpose 
of  correcting  an  alleged  mistake  in  a  deed  made 
by  the  administratrix.  The  verdict  directed  was 
in  favor  of  the  plaintiffs  on  their  proceeding, 
and  also  against  the  cross-petition. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  1573-1582; 
Dec.  Dig.  {  388.*] 

5.  Estoppel  f§  92*)— Sale  of  Land— Refor- 
mation of  Deed. 

Under  the  evidence  in  the  record,  a  direc- 
tion of  a  verdict  in  favor  of  persons  claiming  to 
be  mrebasers  at  the  administratrix's  sale,  and 
seeking  to  have  the  deed  made  to  them  and  an- 
other so  reformed  as  to  eliminate  such  other 
person  as  a  purchaser,  cannot  be  sustained  by 
this  court,  on  the  ground  that,  as  matter  of  law,, 
the  defendant,  who  contested  the  case  as  guard- 
ian for  the  minor  heirs,  and  such  heirs,  were 
estopped  from  asserting  the  invalidity  of  the 
sale  by  reason  of  the  receipt  of  a  part  of  the 
purchase  money  by  the  guardian. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent.  Dig.  §§  260-263;   Dec.  Dig.  §  92.*] 

6.  Newly  Disco vebed  .  Evidence  Not  Con- 
sidered. 

On  another  trial  the  newly  discovered  evi- 
dence can  be  offered,  and  it  is  unnecessary  to 
deal  with  its  weight  or  force  at  this  time. 

7.  Trial  (|  176*)  —  Direction  of  Vkbdict— 
Effect  of  Motion  bt  Both  Parties. 

The  fact  that  a  defendant  may  make  a  mo- 
tion that  a  verdict  be  directed  in  his  favor, 
which  is  overruled,  does  not,  without  more, 
waive  the  submission  of  the  case  to  the  jury, 
or  authorize  the  presiding  judge,  on  motion,  to 
direct  a  verdict  for  the  plaintiff,  where  the  evi- 
dence, with  all  reasonable  deductions  and  infer- 
ences therefrom,  does  not  demand  such  a  ver- 
dict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  |  399 ;   Dec.  Dig.  §  176.*] 

8.  Taxation  of  Costs  —  Question  Not  Re- 
viewed. 

As  a  reversal  is  granted,  it  is  unnecessary 
to  deal  with  the  question  of  taxing  costs  by  the 
presiding  judge. 

Error  from  Superior  Court,  Sumter  Coun- 
ty ;  Z.  A.  Littlejohn,  Judge. 

Action  by  E.  B.  Hill  and  another  against 
R.  S.  Broadhurst,  guardian,  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.     Reversed. 

Mrs.  Bela  Hill  Moreland,  as  administra- 
trix of  the  estate  of  Mrs.  Pauline  A.  Hill, 
deceased,  obtained  an  order  for  the  sale  of 
real  estate  of  the  intestate,  advertised  it, 
and  exposed  it  for  sale  on  the  first  Tuesday 
In  January,  1910.  She  made  an  administra- 
trix's deed  to  E.  B.  Hill,  W.  D.  Moreland, 
and  D.  B.  Hill.  It  recited:  "E.  B.  Hill  hav- 
ing paid  one-half  of  the  purchase  price,  his 
Interest  would  be  that  of  an  undivided  one- 
half  interest  in  the  property  hereinafter  de- 
scribed;   and  W.  D.  Moreland  having  paid 


one-fourth  of  the  purchasA  price,  his  Interest 
will  be  a  one-fourth  undivided  interest  in 
the  ^property  hereinafter  described;  and 
D.  B.  Hill  having  paid  one-fourth  of  the 
purchase  price,  he  will  be  one-fourth  Inter- 
ested therein.  The  said  E.  B.  Hill,  W.  D. 
Moreland,  and  D.  B.  Hill  are  designated  as 
parties  of  the  second  part,  owning  respective 
interests  in  said  property  as  set  out  above, 
and  will  be  understood  throughout  the  en- 
tire deed."  After  reciting  the  order  of  sale 
and  the  advertisement,  the  deed  further  stat- 
ed that  the  administratrix  "did  expose  to 
sale,  within  the  legal  hours  of  sale,  on  the 
first  Tuesday  in  January,  1910,  the  real  es- 
tate hereinafter  described,  when  the  parties 
of  the  second  part  ^became  the  purchasers 
thereof,  being  the  highest  and  best  bidders  at 
said  sale."'  This  deed  was  duly  recorded  on 
January  12th.  E.  B.  Hill  and  D.  B.  Hill 
were  the  brothers  of  the  administratrix,  and 
W.  D.  Moreland  was  her  husband. 

On  October  26th  thereafter  E.  B.  Hill  and 
D.  B.  Hill  filed  their  equitable  petition 
against  Mrs.  Moreland,  individually  and  as 
administratrix,  W.  D.  Moreland,  and  the 
other  heirs  of  the  Intestate,  two  of  them  be- 
ing her  children,  and  four  her  minor  grand- 
children, and  against  the  guardian  of  the 
latter.  They  alleged,  in  substance,  as  fol- 
lows: There  are  no  creditors  of  the  es- 
tate, and  no  unpaid  debts.  At  the  sale  by 
the  administratrix,  plaintiffs  were  the  high- 
est bidders,  and  the  property  was  knocked 
off  to  them  at  the  aggregate  price  of  $29,905. 
The  sale  was  public,  open,  and  fair,  and  the 
property  brought  its  full  value  at  that  time. 
It  brought  more  than  the  plaintiffs  antici- 
pated that  It  would,  and  they  were  without 
means  to  pay  the  full  cash  purchase  price. 
They  made  arrangements  with,  and  secured 
from,  W.  D.  Moreland,  as  a  loan,  one-fourth 
of  the  amount  of  the  purchase  price,  to  en- 
able them  to  pay  for  the  property.  In  order 
to  secure  him  for  the  advance,  they  request- 
ed the  administratrix,  instead  of  making  the 
deed  to  them  cover  the  entire  interest  in  the 
property,  to  convey  to  Moreland  an  undivid- 
ed one-fourth  interest,  which  was  done,  and 
the  deed  made  as  above  stated.  The  convey- 
ance to  Moreland  of  the  undivided  one- 
fourth  interest  was  not  intended  to  convey 
to  him  the  absolute  title  thereto,  but  was 
only  to  secure  him  the  advance  made  by  him 
to  them,  to  enable  them  to  pay  the  purchase 
price.  Moreland  was  to  have  no  interest  in 
the  land  or  title  thereto,  except  as  security 
for  the  money  loaned  to  them,  and  he  does  not 
claim  and  never  has  claimed  any  title  to  the 
land  except  as  security.  "Petitioners  show 
that  said  deed  conveying  to  said  Moreland 
the  undivided  one-fourth  interest  in  said 
property  was  a  mistake  of  said  administra- 
trix, of  your  petitioners,  and  of  said  More- 
land,  and  was  contrary  to  the  intention  of 
said  parties,  was  an  unintentional  error,  aris- 
ing from  Ignorance  on  the  part  of  the  par- 
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ties,  with  no  Intention  to  convey  to  said 
Moreland  an  absolute  fee-simple  title  to  said 
undivided  one-fourth  interest."  The  plain- 
tiffs prayed  that  the  mistake  in  conveying  to 
Moreland  the  undivided  one-fourth  interest 
in  the  property  be  corrected  and  the  deed  re- 
formed, and  that  the  tittle  to  said  property 
be  decreed  to  be  absolute  and  in  fee  simple 
In  them,  "to  each  an  undivided  one-half  in- 
terest therein,"  and  that  they  have  general 
relief. 

Moreland  answered  the  equitable  petition, 
admitting  the  allegations  thereof,  and  alleg- 
ing that  he  had  been  repaid  the  loan  of  $7,- 
476.25,  and  in  pursuance  of  the  agreement 
had  conveyed  the  one-fourth  Interest  in  the 
land  to  the  plaintiffs.  %A  copy  of  the  deed 
was  attached  to  the  answer,  which  showed 
that  it  contained  recitals  in  accordance  with 
such  answer,  and  that  it  was  made  on  Octo- 
ber 31st,  five  days  after  the  commencement 
of  the  suit  The  answer  of  Mrs.  Moreland 
individually  and  as  administratrix  was  in 
accord  with  the  allegations  of  the  plaintiffs. 
She  alleged  that  she  was  informed  that  the 
plaintiffs  had  made  arrangements  with  More- 
land  for  the  loan  of  some  money  with  which 
to  pay  a  part  of  the  purchase  price ;  that  as 
administratrix  she  made  the  deed  as  it  ap- 
pears, at  the  request  of  the  plaintiffs;  that 
she  never  understood  that  he  had  purchased 
any  Interest  in  the  property,  but  always  un- 
derstood that  it  was  purchased  by  the  plain- 
tiffs; that  the  funds  arising  from  the  sale 
had  been  distributed  among  the  heirs,  and 
$4,829.98  had  been  paid  to  Broadhurst  as 
guardian  for  the  minor  grandchildren,  and  a 
receipt  taken  therefor;  that  all  the  other 
funds  in  the  hands  of  the  administratrix  had 
been  distributed  among  the  heirs,  leaving 
only  certain  real  estate  in  Houston  county 
to  be  administered;  and  that  a  second  re- 
ceipt had  been  taken  from  Broadhurst  as 
guardian  for  the  amount  so  paid. 

Broadhurst,  as  guardian  for  the  minor 
grandchildren  of  the  intestate,  filed  an  an- 
swer in  substance  as  follows:  He  denied 
that  Moreland  was  not  a  bidder  at  the  sale. 
He  alleged  that  he  understood  at  the  time  of 
the  sale  that  Moreland  announced,  when  the 
property  was  knocked  off  by  the  crier,  that 
E.  B.  Hill  was  the  purchaser.  This  defend- 
ant was  not  apprised  of  the  fact  that  More- 
land,  the  husband  of  the  administratrix,  was 
named  as  one  of  the  purchasers  until  re- 
cently. The  property  was  sold  as  a  whole, 
and  not  in  undivided  interests.  The  divi- 
sion between  the  plaintiffs  and  Moreland 
was  agreed  upon  and  determined  either  be- 
fore or  after  the  sale,  and  the  deed  was 
made  in  pursuance  of  this  understanding 
and  agreement  between  the  parties.  On  ac- 
count of  the  fact  that  Moreland  was  the 
husband  of  the  administratrix,  he  could  not 
become  a  purchaser  of  the  land  at  the  sale 
by  her,  and  on  this  account  the  sale  was 
void  as  against  the  Interests  of  his  minor 
wards.    So  far  as  appeared  at  the  time  of 


the  sale,  the  property  brought  its  full  value; 
but  he  is  advised  and  believes  that,  owing  to 
the  inopportune  time  for  the  sale  of  the 
property,  as  shown  by  subsequent  events, 
it  did  not  bring  Its  real  and  true  value,  and 
that  in  a  very  short  time  after  the  sale  the 
land  was  sold  by  the  purchasers  to  Andrews 
and  Logan  for  $32,000,  and  was  subsequently 
sold  by  them  for  $40,000.  He  has  tendered 
to  the  administratrix  the  full  amount  receiv- 
ed by  him  from  the  sale  as  guardian  for  the 
minor  children.  By  way  of  cross-petition,  he 
prayed  that,  instead  of  the  deed  being  re- 
formed as  desired  by  the  plaintiffs,  it  should 
be  declared  to  be  null  and  void,  and  that  the 
administratrix  should  be  required  to  resell 
the  land.  A  guardian  ad  litem,  who  had 
been  appointed  for  the  minors,  adopted  this 
answer  as  his  own. 

On  the  trial,  after  the  close  of  the  evi- 
dence, the  presiding  Judge  refused  to  direct 
a  verdict  in  favor  of  the  guardian  and 
guardian  ad  litem,  and  directed  a  verdict  in 
favor  of  the  plaintiffs.  The  guardian,  and 
guardian  ad  litem  moved  for  a  new  trial, 
which  was  refused,  and  they  excepted. 

R.  L.  Maynard,  for  plaintiffs  in  error. 
E.  A.  Hawkins,  Ellis,  Webb  &  Ellis,  and 
W.  P.  Wallis,  for  defendants  in  error. 

LUMPKIN,  X  (after  stating  the  facts  as 
above).  [1]  1.  It  has  been  held  that  this 
court  will  not  reverse  a  refusal  by  a  trial 
judge  to  direct  a  verdict  in  favor  of  one  of 
the  parties  to  a  litigation.  Green  v.  Scurry, 
134  Oa.  482(2),  68  S.  E.  77.  Hence  the 
ground  of  the  motion  for  a  new  trial,  which 
complained  of  the  refusal  to  direct  a  verdict 
for  the  defendants,  was  without  merit. 

[2]  2.  The  presiding  judge  directed  a  ver- 
dict in  favor  of  the  plaintiffs.  Civ.  Code 
1910,  |  5926,  declares:  "Where  there  is  no 
conflict  in  the  evidence,  and  that  Introduced 
with  all  reasonable  deductions  or  inferences 
therefrom  demands  a  particular  verdict,  the 
court  may  direct  the  jury  to  find  for  the 
party  entitled  thereto,"  It  is  only  in  the  case, 
thus  declared  that  a  judge  may  properly  di- 
rect a  verdict.  We  do  not  deem  it  desirable 
to  enter  into  a  full  discussion  of  the  evi- 
dence, or  to  Intimate  how  the  jury  should 
have  found,  if  the  case  had  been  submitted 
to  them.  We  will  only  discuss  it  far  enough 
to  show  that  the  presiding  judge  erred  in 
directing  the  verdict,  and  that  there  was 
sufficient  evidence  to  carry  the  case  to  the 
jury,  under  proper  instructions. 

The  deed  made  by  the  administratrix, 
which  shows  on  its  face  that  it  was  careful- 
ly prepared,  so  as  to  recite  a  compliance 
with  the  requirements  of  the  law  in  regard 
to  the  sale,  and  the  Interest  which  each  of 
the  grantees  therein  should  take,  declared 
that  the  two  Hills  and  Moreland  were  the 
parties  of  the  second  part;  that  at  the  sale 
"the  parties  of  the  second  part  became  th* 
purchasers  thereof,  being  the  highest  and 
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best  bidders  at  said  sale*' ;  that  E.  B.  Hill  hav- 
ing paid  one-half  of  the  purchase  price,  his 
interest  will  be  an  undivided  one-half  inter- 
est in  the  property ;  that,  Moreland  "having 
paid  one-fourth  of  the  purchase  price,  his 
interest  will  be  a  one-fourth  undivided  in- 
terest In  the  property  hereinafter  described" ; 
and  that  D.  B.  Hill,  having  paid  one-fourth 
of  the  purchase  price,  will  be  interested  to 
the  extent  of  one-fourth.  The  deed,  contain- 
ing these  explicit  recitals,  was  delivered  and 
recorded.  There  was  evidence  that  the  two 
Hills  did  not  give  to  Moreland  any  note  or 
evidence  of  indebtedness,  or  make  any  writ- 
ten contract  with  him  as  to  it  There  was 
no  evidence  of  even  a  parol  agreement  as  to 
when  the  money  was  to  be  returned,  or  when 
the  debt  would  become  due,  or  whether  it 
bore  interest  Thus  the  usual  Indicia  of  an 
indebtedness  for  so  large  a  sum  of  money 
seem  to  have  been  entirely  wanting.  And 
this  is  true,  although  Moreland  testified 
that  he  borrowed  part  of  the  money  which 
he  let  the  Hills  have. 

Some  time  after  the  making  of  the  deed 
by  the  administratrix,  the  plantation  in- 
cluded in  the  deed  was  sold  to  J.  R.  Logan 
and  Reese  M.  Andrews.  A  bond  for  title 
was  made  to  them,  and  notes  given  by  them. 
The  bond  was  signed  by  B.  B.  Hill,  D.  B. 
Hill,  and  W.  D.  Moreland,  apparently  as 
tenants  in  common,  and  the  notes  were  made 
to  them.  Andrews  testified  that  at  the  time 
of  the  making  of  the  notes  and  the  bond 
for  title  (in  May,  1910)  nothing  was  said  as 
to  the  interest  of  Moreland  being  simply  as 
security  for  a  loan,  and  that  he  first  learned 
of  the  claim  that  such  was  the  fact  about 
the  1st  of  the  following  November.  Logan 
testified  that  he  bought  the  land  with  the 
understanding  that  Moreland  had  an  inter- 
est in  it;  that  the  bond  for  title  and 
notes  were  drawn  to  that  effect;  that  noth- 
ing was  said  about  Moreland's  interest  being 
a  security  for  debt;  and  that  he  first  learned 
of  the  claim  that  such  was  the  fact  after 
they  failed  to  make  a  title,  about  the  1st  of 
November.  There  was  evidence  tending  to 
show  that  the  two  Hills  borrowed  money 
from  a  bank  to  pay  Moreland  the  amount 
which  they  claimed  to  be  due  him,  and  that 
they  paid  him,  and  took  from  him  a  deed 
dated  after  the  present  petition  had  been 
filed. 

Without  pursuing  the  evidence  further, 
there  cannot  be  a  doubt,  from  what  is  stated 
above  and  the  reasonable  deductions  which 
might  have  been  drawn  therefrom,  that  the 
jury  might  have  believed  that  Moreland  and 
the  two  Hills  were  purchasers  at  the  sale  by 
the  administratrix.  It  is  true  that  much 
evidence  was  introduced  tending  to  establish 
the  contentions  of  the  plaintiffs,  and  that  the 
witnesses  swore  positively  to  the  fact  that 
Moreland  was  not  a  purchaser,  but  merely 
loaned  money  to  the  Hills,  and  the  deed  from 
the  administratrix  included  his  name  as  a 


means  of  securing  him  for  the  loan,  instead 
of  having  a  deed  made  to  the  Hills  and  then 
from  the  Hills  to  him.  But  juries  are  au- 
thorised to  pass  upon  questions  of  fact. 
And  it  cannot  be  successfully  contended  that 
the  evidence  in  this  case,  and  the  reasonable 
deductions  therefrom,  so  plainly  demanded 
a  verdict  for  the  plaintiffs  that  the  presiding 
judge  was  authorized  to  direct  a  verdict  in 
their  favor. 

[3]  3.  An  administratrix  cannot  sell  prop* 
erty  of  the  estate  to  her  husband.  The  re- 
lationship of  husband  and  wife  is  too  inti- 
mate, and  she  is  too  much  interested  in  his 
welfare  and  in  the  success  of  his  undertak- 
ings, to  permit  her  to  sell  to  him  property 
of  an  estate  which  is  in  her  hands  to  be  ad- 
ministered for  the  best  interest  of  the  bene- 
ficiaries. An  administrator  cannot  be  al- 
lowed to  sell  the  property  of  the  estate  to 
himself,  nor  an  administratrix  to  herself.  A 
trustee  cannot  be  allowed  to  be  on  both  sides 
of  a  sale.  At  common  law  there  was  a 
merger  of  the  wife's  legal  existence  into  that 
of  the  husband,  and  the  two  became  one. 
Relatively  to  her  separate  property,  this  is 
not  so  under  our  statutes.  But  the  law  still 
recognizes  a  unity  of  interest,  and  still  in- 
dulges in  the  presumption  that  the  husband 
has  influence  over  the  wife.  Under  our 
Code,  she  is  not  permitted  to  sell  her  own 
property  to  him  without  an  order  of  court 
Nor  should  she  be  allowed  to  sell  to  him  the 
property  of  others  intrusted  to  her  manage- 
ment as  administratrix.  If  a  husband  pur- 
chases property  at  a  sale  made  by  his  wife 
as  administratrix,  the  sale  to  him  is  voidable 
at  the  election  of  heirs  of  the  intestate,  who 
move  within  a  reasonable  time  to  have  it  set 
aside.  Lowery  v.  Idleson,  117  Oa.  778,  45 
S.  B.  51.  If  this  was  in  fact  a  sale  by  the 
wife  as  administratrix  to  the  husband  as  the 
purchaser,  the  rule  stated  would  apply,  un- 
less there  was  laches,  or  some  other  suffi- 
cient reason,  which  would  authorize  a  de» 
nial  of  the  setting  aside  of  the  sale.  What 
were  the  real  facts  we  have  already  declared 
was  a  question  for  the  jury. 

[4]  4.  It  was  argued  that  the  sale  to  Lo- 
gan and  Andrews  terminated  the  right  to 
set  aside  the  administratrix's  sale,  If  such 
a  right  ever  existed;  and  in  support  of  this 
position  authorities  were  cited  in  which  an 
attempt  was  made  by  heirs  to  set  aside  a 
sale  and  recover  property  from  innocent  pur- 
chasers who  had  bought  without  notice  of 
any  defect  in  the  title.  But  in  the  present 
case  the  proceeding  was  not  Instituted  by 
the  heirs  against  Logan  and  Andrews;  nor 
are  the  latter  here  asserting  that  the  title 
in  them  is  good  as  it  stands.  Indeed,  they 
are  not  parties  to  the  litigation  at  all.  On 
the  contrary,  there  is  some  intimation  that 
they  are  not  satisfied  to  take  the  title  as  it 
now  exists,  and  the  present  equitable  pro- 
ceeding was  brought  by  the  Hills  against 
Moreland,  the  administratrix,  and  the  heirs 
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of  the  decedent,  to  correct  an  alleged  mistake 
in  the  title.  The  verdict  directed  granted 
their  prayer,  as  well  as  refused  that  of  the 
cross-petition.  The  difference  between  the 
cases  cited  and  the  present  one  is  obvious. 

[5]  5.  It  was  contended  that  the  heirs  of 
an  estate  cannot  have  both  the  proceeds  of 
the  sale  and  the  land  itself,  and  that,  by 
receiving  the  part  of  the  proceeds  of  the  sale 
applicable  to  the  distributive  share  of  the 
minors,  the  guardian  estopped  himself  and 
them  from  seeking  to  set  aside  the  sale.  The 
general  principle  that  one  cannot  have  the 
proceeds  of  a  sale  and  at  the  same  time  seek 
to  set  it  aside  and  recover  the  property  is 
sound.  Battle  v.  Wright,  116  Ga.  218,  42 
S.  E.  347.  But  there  was  some  evidence 
tending  to  show  a  retender  to  the  administra- 
trix of  the  amount  received  by  the  guardian 
(no  point  appears  to  have  been  made  that  it 
was  by  check),  and  it  was  refused,  and  the 
minor  grandchildren  were  represented  both 
by  him  and  a  guardian  ad  litem.  On  the 
record  before  us,  we  cannot  declare,  as  mat- 
ter of  law,  that  the  minor  grandchildren  and 
their  guardian  are  estopped. 

[6]  6.  By  amendment  a  ground  was  added 
to  the  motion  for  a  new  trial,  based  on  new- 
ly discovered  evidence.  After  consideration, 
we  think  it  best  not  to  discuss  the  weight  or 
force  of  such  evidence,  or  the  question  of 
diligence  In  its  discovery,  as  it  may  be  of- 
fered upon  another  trial. 

[7]  7.  It  was  argued  that,  because  the  plain- 
tiffs in  error  moved  the  court  to  direct  a 
verdict  in  their  favor,  and  the  defendants  in 
error  also  moved  for  the  direction  of  a  ver- 
dict in  their  favor,  this  waived  the  question 
of  whether  the  case  should  be  submitted  to 
the  Jury,  and  that,  upon  overruling  the  mo- 
tion of  the  plaintiffs  in  error,  the  court 
could  grant  that  of  the  defendant  in  error. 
The  motion  for  a  new  trial  distinctly  makes 
the  point  that,  under  the  evidence,  the  mo- 
tion for  the  defendants  in  error  should  not 
have  been  granted,  but  the  case  should  have 
been  submitted  to  a  jury.  The  mere  fact 
that  a  party  to  a  litigation  contends  that  the 
evidence  demands  a  finding  in  his  favor  does 
not  amount  to  a  concession  that,  if  this  posi- 
tion is  not  correct,  a  verdict  may  be  directed 
in  favor  of  the  other  party.  On  the  contrary, 
a  contention  that  the  evidence  demands  a 
verdict  for  one  party  prima  facie  includes 
the  contention  •  that  it  does  not  demand  a 
verdict  in  favor  of  the  other.  Of  course, 
parties  may  agree  that  the  case  is  controlled 
by  a  question  of  law,  and  the  judge  shall 
direct  a  verdict  one  way  or  the  other,  and 
thus  waive  the  right  to  have  a  jury  pass 
upon  the  facts.  In  Lydia  Pinkham  Go.  v. 
Gibbs,  108  Ga.  138*  83  S.  E.  946,  something 
of  this  kind  occurred;  and,  moreover,  the 
Supreme  Court  held  that  there  was  no  con- 
flicting evidence  on  the  issue  involved.  In 
the  present  case  there  was  no  such  waiver 
of  a  jury  trial  on  the  facts. 


[I]  8.  One  ground  of  the  motion  for  a  new 
trial  was  that  the  court  erred  in  taxing  any 
part  of  the  costs  against  the  moving  defend- 
ants, because  they  were  not  responsible  for, 
and  did  not  participate  in,  the  making  of  the 
mistake  from  which  the  plaintiffs  sought 
relief.  If  the  question  of  taxing  cost  is  a 
proper  ground  of  a  motion  for  a  new  trial, 
this  ground  becomes  immaterial,  since,  the 
judgment  being  reversed,  the  costs  will  be 
retaxed  upon  another  trial.  The  case  being 
equitable  in  its  nature,  the  presiding  judge 
has  some  discretion  in  the  matter. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(137  Ga.  668) 
GRAHAM  v.  GRAHAM. 
(Supreme  Court  of  Georgia.     Feb.  27,  1912.) 

(Syllabus  by  the  Court.) 

1.  Lost  Instruments  (§  10*)— Judgment  (§§ 
429,  747*)— Equitable  Relief  — Conclu- 
siveness—Evidence. 

If  a  party  is  sued  at  law,  and  has  a  legal 
defense,  he  must  avail  himself  of  it  at  law 
pending  the  suit,  and  cannot  afterwards  ask 
for  relief,  unless  he  was  prevented  from  so 
pleading  his  defense  by  fraud,  accident,  or  the 
act  of  the  adverse  party,  unmixed  with  negli- 
gence on  his  part.  Thomason  v.  Fannin,  54 
Ga.  361  (2).  See,  also,  Civil  Code  1910,  § 
4585;  Pollock  v.  Gilbert,  16  Ga.  898,  60  Am. 
Dec.  732;  Moore  v.  Gill,  43  Ga.  388;  Brown 
v.  Boynton,  69  Ga.  754;  McCall  v.  Fry,  120 
Ga.  661.  48  S.  E.  200. 

(a)  Accordingly,  in  an  action  of  complaint 
for  land  by  one  claiming  title  under  a  deed, 
a  copy  of  which  had  been  established  in  a  pro- 
ceeding under  Civil  Code  1910,  §§  4191,  5314, 
et  seq.,  against  one  who  had  been  a  defendant 
in  such  proceeding,  and  who  claimed  from  the 
same  grantor  by  virtue  of  a  deed  executed  sub- 
sequently to  the  date  of  the  alleged  lost  orig- 
inal, a  duly  certified  transcript  of  the  record 
of  the  superior  court,  including  the  pleadings 
and  judgment  establishing  a  copy  of  the  deed 
in  lieu  of  the  alleged  lost  original,  was  admis- 
sible in  evidence  over  the  objection  that  the 
grantor  was  not  a  party  to  the  action,  and 
was  not  served,  and  that  the  defendant  in  the 
action  of  complaint  for  land  was  an  improper 
party  in  the  statutory  proceeding  to  establish 
a  copy  of  the  lost  deed;  it  appearing  that 
the  grantor  had  died,  that  there  was  no  ad- 
ministration upon  the  estate,  and  that  all  the 
heirs  at  law  of  the  grantor,  including  the  de- 
fendant in  the  action  for  land,  were  made  par- 
ties and  duly  served. 

(b)  Nor  was  it  error  to  exclude  evidence  of- 
fered by  the  defendant,  which  purported  to  go 
behind  the  judgment  establishing  a  copy  of  the 
lost  deed,  and  tended  to  show  that  the  grantor 
signed,  but  did  not  deliver,  the  alleged  lost 
deed,  and  that  a  warranty  deed  was  executed 
by  the  same  grantor,  conveying  the  same  prop- 
erty to  the  defendant,  subsequently  to  the  sign- 
ing of  the  alleged  lost  deed;  it  further  appear- 
ing from  such  testimony  that  the  defendant 
had  full  notice  of  the  fact  that  the  grantor  had 
signed  the  alleged  lost  deed  before  the  execu- 
tion of  the  deed  under  which  the  defendant 
claimed. 

[Ed.  Note.— For  other  cases,  see  Lost  In- 
struments, Cent.  Dig.  §S  18,  19;  Dec.  Dig.  { 
10;*  Judgment,  Cent  Dig.  §§  808,  810-815, 
1284-1296;   Dec.  Dig.  {§  429,  747.*] 
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2.  Evidence  ({  668*)— Opinion  Bvidince— 
Effect. 
Jurors  are  not  absolutely  bound  by  the 
opinions  of  the  witnesses  as  to  the  rental  val- 
ue of  land  for  the  recovery  of  which  an  action 
to  brought  McCarthy  v.  Lazarus,  73  S.  E. 
493.  The  trial  judge,  therefore,  erred  in  di- 
recting a  verdict  for  mesne  pronto  in  accord- 
ance with  the  opinion  of  witnesses  aa  to  the 
rental  value  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  U  2392-2394;   Dec  Dig.  §  568.*] 

Error  from  Superior  Court,  Madison  Coun- 
ty; D.  W.  Meadow,  Ju^ge. 

Action  by  Alexander  Graham  against  Mary 
A.  Graham.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Alexander  Graham  instituted  complaint  for 
land  against  Mary  A.  Graham.  The  defend- 
ant admitted  possession,  but  denied  the  plain- 
tiff's title.  By  amendment  to  her  plea  the 
defendant  set  up  that  she  and  the  plaintiff 
were  brother  and  sister,  and  that  the  plain- 
tiff claimed  title  under  a  pretended  deed, 
which  was  signed  by  Mary  E.  Graham,  their 
mother;  that  the  consideration  of  the  deed 
was  a  promise  of  the  plaintiff  to  live  with 
and  support  his  mother  for  the  rest  of  her 
life,  and  bury  her  when  dead;  that  after  the 
deed  was  signed  it  was  never  delivered,  and 
the  plaintiff  refused  to  live  with  and  sup- 
port his  mother,  and,  in  the  presence  of  de- 
fendant, told  her  he  would  not  support  her 
or  have  anything  to  do  with  the  property, 
and  moved  away,  whereupon  the  mother  de- 
stroyed the  deed ;  that  afterwards  a  similar 
proposition  was  made  by  the  mother  to  the 
defendant,  which  being  accepted,  a  warranty 
deed  was  executed  and  delivered  to  her,  con- 
veying the  property,  and  she  fully  performed 
the  contract,  and  by  virtue  of  the  deed  be- 
came the  owner  of  the  land. 

On  the  trial  the  plaintiff  offered  in  evi- 
dence the  record  of  a  proceeding  in  the  su- 
perior court,  to  establish  a  lost  deed,  where- 
in the  same  Alexander  Graham  was  plaintiff, 
and  Mary  A  Graham  and  other  named  per- 
sons were  defendants,  instituted  after  the 
death  of  Mary  B.  Graham.  The  petition 
therein  alleged  that  the  defendants  "and  pe- 
titioner are  the  only  heirs  at  law  of  said 
Mary  E.  Graham,  deceased,  being  the  chil- 
dren of  said  Mary  B.  Graham,  deceased,  all 
of  whom  are  more  than  21  years  of  age,  and 
being  all  that  are  in  any  wise  interested  in 
any  property  or  estate  that  the  said  Mary  E. 
Graham  may  have  died  seised  and  possessed 
of,  there  being  no  representative  of  said  de- 
ceased; and,  all  the  heirs  being  more  than  21 
years  of  age,  this  suit  is  brought  against 
them."  A  rule  nisi  was  Issued  by  the  clerk, 
calling  on  the  defendants  to  show  cause,  at 


the  next  ensuing  term,  why  the  copy  of  the 
alleged  lost  deed  (which  purported  to  be  a 
warranty  deed)  should  not  be  established  as 
prayed.  The  return  of  the  sheriff  showed 
that  each  of  the  defendants  was  served  per- 
sonally. At  the  term  to  which  the  rule  was 
returnable,  the  judge  passed  an  order  recit- 
ing: "A  rule  nisi  having  been  duly  served, 
and  no  good  and  sufficient  cause  shown  why 
a  rule  absolute  should  not  be  granted,  it  is 
ordered  that  the  copy  deed  attached  to  said 
petition  be  and  the  same  is  hereby  establish- 
ed in  lieu  of  the  lost  or  destroyed  original. 
Let  the  clerk  of  this  court  furnish  the  es- 
tablished copy  to  petitioner,  with  a  certified 
indorsement  thereon  of  the  term  when  this 
rule  absolute  was  granted,"  etc. 

The  defendant  objected  to  the  admission  of 
this  record,  upon  the  grounds :  (a)  That  the 
legal  representative  of  Mary  E.  Graham,  the 
grantor,  was  not  made  a  party  nor  served; 
and  (b)  that  Mary  A.  Graham  was  not  a 
proper  party  to  such  proceeding.  The  objec- 
tion was  overruled  and  the  record  of  the  pro- 
ceedings admitted  in  evidence.  The  plaintiff 
introduced  also  evidence  to  the  effect  that 
the  land  described  in  the  copy  deed  so  estab- 
lished was  the  land  in  controversy,  and  that 
it  was  reasonably  worth  for  rent  $75  a  year 
for  the  three  years  next  succeeding  the  ex- 
ecution of  the  defendant's  deed.  The  defend- 
ant introduced  her  deed  in  evidence,  and  tes- 
tified in  substance  as  alleged  in  her  plea; 
but  all  of  her  testimony  was  ruled  out  on  mo- 
tion of  the  plaintiff,  whose  objections  were: 
(a)  That  the  deed  from  Mary  B.  Graham  to 
the  plaintiff  passed  the  title  to  the  land,  and 
if  he  failed  to  maintain  and  support  her  dur- 
ing her  life,  and  to  bury  her  after  her  death, 
such  failure  did  not  affect  his  title;  (b)  'that, 
if  the  defendant  carried  out  her  contract 
with  Mary  E.  Graham,  it  would  not  affect 
the  plaintiff's  title;  (c)  that  the  defendant  by 
her  testimony  sought  to  attack  a  regularly 
established  copy  of  a  deed  executed  by  Mary 
E.  Graham  to  the  plaintiff,  when  the  defend- 
ant was  a  party  to  the  proceeding  to  estab- 
lish the  copy,  and  was  bound  by  the  judg- 
ment therein,  and  she  was  therefore  estop- 
ped. The  court  directed  a  verdict  in  favor 
of  the  plaintiff  "for  the  premises  in  dispute, 
and  $75  per  year  for  three  years,  as  mesne 
profits,  with  costs  of  suit**  The  defendant 
excepted  to  each  of  the  rulings  before  stated. 

J.  F.  I*  Bond  and  Worley  &  Nail,  for  plain- 
tiff in  error.  Berry  T.  Moseley  and  Jno.  J. 
Strickland,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 


•For  other 
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NORMAN  y.  STATE.    (No.  3,959.) 

(Court  of  Appeals  of  Georgia.    March  19, 

1912.) 

(ByUabus  by  the  Court.) 

Cbimiwal  Law  (§§  789, 1173*  >— Instructions 
—  "Reasonable  Hypothesis"  — -  "Reason- 
able Certainty"— "Reasonable  Doubt" 
—"Moral  Certainty." 

••There  are  no  words  plainer  than  •reason- 
able doubt,'  and  none  so  exact  to  the  idea 
meant."  ••Reasonable  hypothesis,"  or  "reason- 
able or  moral  certainty,"  may  be  logically  the 
equivalent  of  "reasonable  doubt";  but  these 
expressions  are  not  so  easily  understood  by 
the  ordinary  lay  mind.  In  every  criminal  case 
the  presiding  judge  should  charge  the  jury  that, 
to  authorize  conviction,  guilt  must  be  proved 
"beyond  a  reasonable  doubt,"  and,  unless  the 
evidence  demands  the  verdict  rendered,  his 
failure  to  do  so  will  be  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1846-1849,  1904-1922,  1960, 
1967,  3164-3168;   Dec.  Dig.  §§  789,  1173.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4577,  4578;  vol.  8,  p.  7724;  voL  7, 
pp.  5957-5972;   vol.  8,  p.  7779.] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Albert  Norman  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

James  Humphreys  and  W.  A.  Covington, 
for  plaintiff  in  error.  J.  A.  Wilkes,  Sol. 
Gen.,  J.  T.  Hill,  and  J.  W.  Dennard,  for  the 
State. 

HILL,  C.  J.  Albert  Norman  was  con- 
victed of  simple  larceny,. and  his  motion  for 
a  new  trial  was  overruled.  The  evidence, 
though  not  conclusive,  was  sufficient  to  sup- 
port the  verdict.  Only  one  assignment  of 
error  contains  merit  The  trial  judge  failed 
to  Instruct  the  jury  on  tine  doctrine  of  "rea- 
sonable doubt."  This  doctrine  is  so  thor- 
oughly imbedded  in  the  jurisprudence  of 
our  country,  and  in  a  close  case  Is  so  val- 
uable to  the  accused,  that  the  omission  to 
give  it  in  charge  must  be  deemed  hurtful. 

It  is  claimed  by  the  state  that  the  judge 
did  substantially  charge  the  rule.  He.  charg- 
ed as  follows:  ••The  defendant  Is  presumed 
by  law  to  be  innocent,  and  that  presumption 
remains  with  him  until  his  \  guilt  is  estab- 
lished by  testimony,  to  the  exclusion  of  any 
other  reasonable  hypothesis."  It  is  insist- 
ed that  the  language  "reasonable  hypothe- 
sis" is  not  the  equivalent  of  "reasonable 
doubt";  that  the  expression  "reasonable 
hypothesis"  was  not  given  in  connection 
with  the  law  as  to  reasonable  doubt,  was 
not  explained  to  the  jury,  and  Its  meaning 
was  not  easily  apparent  or  comprehensible 
to  the  lay  mind;  in  other  words,  that  the 
ordinary  juror  would  understand  what  was 
meant  by  the  words  "beyond  a  reasonable 
doubt,"  and  might  not  understand  what  was 
meant  by  the  words  "to  the  exclusion  of 
any  other  reasonable  hypothesis."  On  this 
subject  the  court  charged  further:  "Moral 
and  reasonable  certainty  is  all  that  can  be 


attained  in  legal  investigation.  Is  civil  cash- 
es a  preponderance  of  the  testimony  Is  suffi- 
cient to  produce  mental  conviction.  In 
criminal  cases  a  greater  strength  of  mental 
conviction  is  necessary  to  justify  a  verdict 
of  guilty.  The  true  question  In  criminal 
cases  is,  not  whether  the  conclusion  at 
which  the  testimony  points  may  be  false,  but 
whether  there  is  sufficient  testimony  to 
satisfy  the  mind  and  conscience  of  the  jury 
of  the  guilt  of  the  defendant,  and,  in  cases 
of  circumstantial  evidence,  to  the  exclusion 
of  every  other  reasonable  hypothesis  save 
the  guilt  of  the  defendant" 

Are  these  excerpts,  on  the  subject  of  the 
degree  of  mental  conviction  necessary  to 
warrant  a  verdict  of  guilty,  equivalent  to 
the  law  which  declares  that,  "whether  the 
defendant  relies  upon  positive  or  circum- 
stantial evidence,  the  true  question  in  crim- 
inal cases  is,  not  whether  it  be  possible  that 
the  conclusion  at  which  the  testimony  points 
may  be  false,  but  whether  there  is  sufficient 
testimony  to  satisfy  the  mind  and  conscience 
beyond  a  reasonable  doubt?"  Penal  Code 
1910,  §  1013.  It  has  been  said  that  the  term 
"moral  certainty"  is  equivalent  to  the  words 
"beyond  a  reasonable  doubt"  Bone  v.  State, 
102  Ga.  391,  SO  S.  E.  847,  and  citations.  In 
the  Bone  Case  the  learned  Justice,  in  the 
opinion,  says:  "It  is  difficult  to  conceive  how 
the  mind  of  a  juror  may  reach  a  conclusion 
as  to  a  fact  to  the  point  of  moral  certain- 
ty, and  yet  be  rendered  uncertain  by  the 
existence  of  a  doubt  of  that  fact  which  is 
reasonable."  In  that  case  the  complaint 
was,  not  as  to  the  failure  to  charge  the  law 
of  reasonable  doubt,  but  as  to  the  judge's 
addition,  to  a  correct  instruction  on  that 
subject,  of  the  words,  ••The  jury  must  be 
satisfied  of  guilt  to  a  moral  and  reasonable 
certainty;"  it  being  insisted  that  these  last 
words  qualified  or  modified  somewhat  the 
strength  of  mental  conviction  required  by 
the  words  "beyond  a  reasonable  doubt.*9 
The  court  held  that  the  use  of  both  ex- 
pressions in  the  same  connection  was  "in- 
tended to  convey  to  the  jury  the  idea  that 
the  reasonable  and  moral  certainty  of  guilt 
to  which  [the  judge]  referred  was  mental 
conviction  excluding  any  reasonable  doubt 
of  guilt,"  and,  so  considered,  the  charge 
was  not  erroneous.  It  is  fair  to  infer  from 
this  decision  that  if  the  court  had  not  used 
the  words  "beyond  a  reasonable  doubt,"  but 
only  the  words  "to  a  moral  and  reasonable 
certainty,"  the  charge  would  have  been  held 
erroneous.  See  Davis  v.  State,  114  Ga.  104, 
39  S.  E.  906;  Robinson  v.  State,  128  Ga.  258, 
57  S.  E.  315. 

In  the  case  sub  judice  the  presiding  did 
not  use  the  words  •'beyond  a  reasonable 
doubt"  He  used  the  expressions  "to  the  ex- 
clusion of  any  other  reasonable  hypothesis 
save  the  guilt  of  the  defendant,"  and  "estab- 
lish guilt  to  a  moral  and  reasonable  cer- 
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talnty."  It  may  be  conceded  that  these 
expressions  are  logically  and  legally  the 
equivalents  of  "beyond  a  reasonable  doubt," 
and,  If  the  Jury  was  composed  of  erudite 
men,  familiar  with  legal  or  logical  terminol- 
ogy, either  might  be  used  to  express  the 
degree  of  mental  conviction  necessary  to 
convict  of  crime.  But  we  venture  to  say 
that  the  expression  "reasonable  hypothesis*' 
would  convey  no  very  definite  idea  to  the 
mind  of  those  ordinarily  selected  as  jurors, 
and  the  words  "moral  and  reasonable  cer- 
tainty" would  be  little  more  illuminating. 
The  words  "beyond  a  reasonable  doubt" 
are  easily  understood  by  every  man.  They 
require  no  definition.  Indeed,  attempts  to 
define  them  are  generally  neither  helpful 
nor  accurate.  As  justly  said  by  Bishop: 
"There  are  no  words  plainer  than  'reason- 
able doubt/  and  none  so  exact  to  the  idea 
meant"  1  Bishop's  New  Criminal  Proc.  § 
1094. 

Learned  counsel  for  the  plaintiff  in  error 
insist  that  no  conviction  in  Georgia  has 
been  allowed  to  stand  when  the  expression 
"reasonable  doubt"  does  not  occur  in  sim- 
ple terms  in  the  charge  of  the  court.  So  far 
as  our  research  goes,  we  have  not  found  a 
criminal  case  where  the  jury  was  not  In- 
structed '  that  they  must  be  convinced  of 
guilt  beyond  a  reasonable  doubt  before  they 
could  convict;  and  possibly  the  doctrine  is 
so  elementary  and  well  known  that  the  jury 
would  be  guided  by  it  even  without  instruc- 
tions. But  so  valuable  to  human  liberty  is 
the  rule  of  "reasonable  doubt"  that  this 
court  is  unwilling  to  accept  for  it  any  equiv- 
alent 

Judgment  reversed. 


(10  Ga.  App.  623) 

REGISTER  et  al.  v.  STATE.     (No.  3,505.) 

<Court  of  Appeals  of  Georgia.    Nov.  20,  1911. 
Dissenting  Opinion,  March  27,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§1064*)— Writ  of  Ebbob 
—Presenting  Question  in  Lower  Court 
—Admission  or  Evidence. 

No  question  for  determination  by  this 
court  is  presented  by  a  ground,  in  a  motion 
for  a  new  trial,  alleging  error  in  admitting 
certain  testimony  over  the  objection  of  the 
defendant,  where  it  affirmatively  appears  from 
the  ground  that  no  reason  was  presented  to 
the  court  in  support  of  the  objection,  and 
that  the  court  did  not  rule  on  the  objection, 
and  no  ruling  was  invoked  by  the  defendant 
thereon.  Soell  v.  State.  4  Ga.  App.  337,  61 
S.  E.  514;  Phillips  v.  State,  102  Ga.  594,  27 
S.  E.  699. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  4219,  4221-4224;  Dec  Dig. 
§  1064.*] 

2.  Criminal  Law  (f  351*)— Evidence— Self- 
Serving  Acts. 

The  fact  that  a  person  accused  of  crime 
voluntarily  surrendered  to  the  sheriff  and  made 
no  attempt  to  escape  cannot  be  proved  by  him 
in  his  own  behalf.     Lingerfelt   v.   State,  125  I 


Ga.  4  (2),  53  S.  E.  803,  5  Ann.  Caa.  310,  and 
authorities  there  cited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  776,  778-785;  Dec  Dig.  { 
351.*] 

8.  Criminal  Law  ({I  404,  444*)— Evidence 
—  Demonstrative  Evidence  —  Documen- 
tary Evidence. 

Articles  of  wearing  apparel,  claimed  by 
the  accused  to  have  been  worn  by  him  at  the 
time  of  the  difficulty,  and  evidencing  by  their 
physical  condition  that  an  assault  had  been 
made  upon  the  accused  by  the  deceased,  are 
not  admissible  in  evidence  in  behalf  of  the 
accused,  when  their  identification  rests  solely 
upon  his  statement  to  the  jury.  Proof  of  genu- 
ineness and  identification  of  documents  must 
be  made  by  relevant  testimony,  as  a  condition 
precedent  to  their  introduction  in  evidence. 
Nero  v.  State,  126  Ga.  554,  55  S.  E.  404. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  873,  891-893,  1457,  1028; 
Dec.  Dig.  IS  404,  444.*] 

4.  Homicide  (§  315*)  —  Criminal  Law 
(8  872*)— Trial— Verdict. 

On  the  trial  of  an  indictment  for  murder, 
the  judge  gave  the  jury  instructions  relating 
to  the  law  of  murder,  voluntary  manslaughter, 
and  justifiable  homicide  in  self-defense.  He 
did  not  instruct  them  on  the  law  of  involun- 
tary manslaughter.  The  jury,  after  delibera- 
tion, returned  a  verdict  finding  the  accused 
guilty  of  "involuntary  manslaughter,"  and  this 
verdict  was  read  and  published  in  open  court 
as  their  verdict  There  was  no  intimation  by 
any  member  of  the  jury  that  the  instructions 
of  the  judge  on  the  law  of  the  case  had  been 
misunderstood,  no  further  instructions  were 
asked,  no  member  of  the  jury  dissented  from 
the  verdict,  and  nothing  occurred  tending  in 
any  manner  to  show  that  the  entire  jury  did 
not  deliberately  intend  the  verdict  published  in 
court  as  their  unanimous  finding.  The  judge 
refused  to  receive  the  verdict  of  involuntary 
manslaughter,  telling  the  jury  that  the  court 
could  not  receive  the  verdict  which  they  had 
attempted  to  return,  that  the  court  had  not 
charged  them  upon  the  law  of  involuntary  man- 
slaughter, and  to  return  to  their  room  for  fur- 
ther deliberation.  Held:  (1)  The  verdict  for 
involuntary  manslaughter  was  in  legal  effect  a 
verdict  finding  the  accused  guilty  of  the  high- 
est grade  of  involuntary  manslaughter,  and  op- 
erated as  an  acquittal  of  the  higher  grades  of 
homicide;  that  is,  murder  and  voluntary  man- 
slaughter, as  charged  in  the  indictment.  (2) 
The  verdict  of  involuntary  manslaughter  was  a 
finality,  unless  objected  to  in  some  form  by 
the  accused,  and  the  judge  could  not  legally 
refuse  to  receive  the  verdict,  or  to  restrict  in 
any  manner  the  exclusive  right  of  the  jury  to 
find  and  return  the  verdict,  and  the  action  of 
the  judge  in  refusing  to  receive  the  verdict 
and  in  requiring  the  jury  to  return  to  their 
room  for  further  deliberation  was  unauthorized 
oy  law. 

[fed.  Note.— For  other  cases,  see  Homicide* 
Cent.  Dig.  «  679-682;  Dec.  Dig.  f  315;* 
Criminal  Law,  Cent.  Dig.  §|  2082,  2083;  Dec 
Dig.  |  872.*] 

Powell,  X,  dissenting  in  part.    : 

Error  from  Superior  Court,  Colquitt  Coun- 
ty ;  W.  E.  Thomas,  Judge. 

B.  L.  Register  and  another  were  convict- 
ed of  voluntary  manslaughter,  and  bring  er- 
ror.   Reversed. 

W.  A.  Covington,  James  Humphreys,  Ed- 
win L.  Bryan,  and  Claude  Payton,  for  plain- 
tiffs in  error.  J.  A.  Wilkes,  Sol.  Gen.,  and 
Shipp  &  Kline,  for  the  State. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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HILL,  C.  J.  [1-3]  The  rulings  stated  in  the 
first  three  headnotes  do  not  require  further 
elaboration. 

[4]  The  question  of  law  dealt  with  in  the 
last  headnote,  being  novel,  important,  and 
interesting,  justifies,  if  it  does  not  demand, 
elaboration.  The  accused  were  on  trial  for 
the  crime  of  murder.  The  jury,  after  having 
been  out  for  some  time  considering  the  ver- 
dict, came  into  court  and  announced  that 
they  had  agreed  upon  a  verdict  This  ver- 
dict was  read  by  the  solicitor  general,  and 
was  as  follows:  "We,  the  jury,  find  the  de- 
fendants, B.  L.  Register  and  C.  G.  Register, 
guilty  of  involuntary  manslaughter.  E.  L. 
Bacon,  Foreman.  This  April  13,  1911."  The 
presiding  judge  refused  to  receive  this  ver- 
dict, or  allow  it  to  be  filed,  and  directed  the 
jury  to  return  to  their  room  for  further  de- 
liberation, stating  to  them  that  the  court 
could  not  receive  the  verdict  which  they  had 
attempted  to  return,  and  that  the  court  had 
not  charged  them  upon  the  law  of  involun- 
tary manslaughter.  Counsel  for  the  defend- 
ants, immediately  after  the  jury  had  returned 
to  their  room,  asked  that  the  judge  charge 
the  jury  as  to  the  grades  of  involuntary  man- 
slaughter, and  reduced  the  request  to  writ- 
ing; and  the  court  refused  to  give  the  in- 
structions requested,  or  to  charge  the  jury 
upon  the  law  of  Involuntary  manslaughter. 
The  judge  had  the  jury  brought  back  into 
the  courtroom,  and  the  following  colloquy 
took  place  between  the  court  and  one  of  the 
jurors:  The  Court:  "I  just  called  you  out 
gentlemen,  to  see  what  the  trouble  was,  if 
any — if  there  was  any  way  in  which  the 
court  could  help  you  as  a  matter  of  law. 
Of  course,  the  facts — the  court  could  not  in- 
timate any  opinion  as  to  these."  Juror: 
"We  want  to  know  as  to  the  degrees  in  this 
manslaughter."  The  Court:  "I  don't  quite 
understand  the  inquiry,  gentlemen."  Juror: 
"We  want  to  know  whether  or  not  there  was 
more  than  one  kind."  The  Court:  "I  gave 
in  charge  instructions  as  to  voluntary  man- 
slaughter. What  is  your  inquiry  now,  Mr. 
Foreman?"  Juror:  "We  wanted  to  know  if 
there  was  more  than  one  kind;  that  is,  in- 
voluntary manslaughter."  The  Court:  "The 
•court  gave  you  instructions  with  reference 
to  voluntary  manslaughter.  The  court  did 
not  give  you  any  instructions  with  reference 
to  involuntary  manslaughter."  Juror:  "That 
is  all."  After  this  the  jury  retired  and 
brought  in  a  verdict  of  guilty  of  voluntary 
manslaughter. 

The  motion  for  a  new  trial  alleges  that 
this  was  error:  (1)  Because  the  accused  had 
the  right  to  have  the  first  verdict  filed,  it  be- 
ing the  verdict  of  the  jury  in  the  case,  and 
it  being  the  intention  of  the  jury  to  give  the 
defendants  the  benefit  of  the  lower  grade  of 
punishment  provided  for  the  crime  of  invol- 
untary manslaughter,  and  that  the  legal  ef- 
fect of  such  verdict  was  that  the  defendants 
stood  guilty  of  the  Involuntary  killing  of  a 
person  while  engaged  in  the  commission  of 


an  unlawful  act,  the  heaviest  punishment 
for  which  is  three  years  in  the  penitentiary ; 
and  (2)  because  the  defendants  were  entitled 
to  have  the  jury  charged  as  to  the  two 
grades  of  involuntary  manslaughter,  the  jury 
having  stated  that  the  intendment  of  their 
verdict  was  to  reduce  the  grade  of  punish- 
ment and,  by  refusing  either  to  allow  the 
verdict  or  to  charge  the  jury  upon  the  law 
of  involuntary  manslaughter,  the  presiding 
judge  deprived  the  jury  of  their  rights  as 
jurors,  and  forced  them  to  return  the  ver- 
dict of  voluntary  manslaughter,  which  was 
thus  not  a  free  expression  of  the  sworn 
opinion  of  the  jury,  an<J,  therefore,  not  a 
legal  verdict.  The  form  in  which  this  ques- 
tion is  raised  is  probably  not  technically 
correct.  It  should  have  been  made  by  direct 
exception  at  the  time  of  the  action  of  the 
court  in  refusing  to  receive  the  verdict  for 
involuntary  manslaughter  and  directing  the 
jury  to  return  to  tueir  room  tor  further 
consideration,  or  by  an  exception  contained 
in  the  final  bill  of  exceptions.  But  regard- 
less of  the  manner  in  which  the  question  is 
raised,  this  court  thinks  that  the  question  of 
law  which  is  presented  in  the  ground  of  the 
motion  for  a  new  trial  is  of  such  character 
as  to  demand  a  decision,  as,  In  our  opin- 
ion, the  question  lies  at  the  very  foundation 
of  the  right  of  jury  trial.  It  is  interesting 
to  note  that  the  question  here  made  has  nev- 
er before,  except  on  one  recent  occasion,  oc- 
curred In  the  history  of  criminal  trials  In 
this  state;  the  previous  occasion  referred 
to  being  that  of  the  case  of  Darsey  v. 
State,  136  Ga.  501,  71  S.  E.  661,  in  which 
case  the  judgment  of  the  trial  court  was  af- 
firmed by  operation  of  law,  the  Justices  of 
the  Supreme  Court  having  been  evenly  di- 
vided in  opinion. 

In  the  Darsey  Case  the  question,  although 
identical  as  to  principle,  was  presented  some- 
what differently  to  the  Supreme  Court  from 
the  manner  in  which  the  question  is  present- 
ed in-  the  present  case  to  this  court.  The 
Darsey  case  was  an  indictment  for  murder. 
The  trial  judge  instructed  the  jury  on  the 
law  of  murder,  the  law  of  voluntary  man- 
slaughter, and  the  law  of  justifiable  homi- 
cide, and  as  to  the  form  of  their  verdict  in 
each  event  The  court  did  not  Instruct  the 
jury  as  to  the  law  of  involuntary  manslaugh- 
ter. The  jury  nevertheless  returned  a  ver- 
dict into  open  court  which  was  received  by 
the  clerk  and  published,  finding  the  defend- 
ant guilty  of  the  offense  of  involuntary  man- 
slaughter. The  judge  thereupon  refused  to 
receive  this  verdict,  and  instructed  the 
jury  that  he  had  not  charged  them  on  the 
law  of  involuntary  manslaughter,  and  to  re- 
tire and  find  a  verdict,  and  further  in- 
structed the  jury  to  strike  from  the  indict- 
ment the  verdict  of  Involuntary  manslaugh- 
ter, stating  that  it  was  not  proper  and  in 
legal  form.  The  jury  returned  to  their  room, 
and,  failing  thereafter  to  agree  upon  a  ver- 
dict, the  court  over  the  objection  of  coun- 
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sel  for  the  accused,  declared  a  mistrial. 
Counsel  for  the  accused  insisted  that  the  jury 
had  already  found  the  defendant  guilty  of 
involuntary  manslaughter,  that  the  verdict 
had  been  published,  that  it  was  a  legal  ver- 
dict finding  the  defendant  guilty  of  the  high- 
est grade  of  involuntary  manslaughter,  and 
that  the  court  had  no  power  in  such  case  to 
declare  a  mistrial.  It  may  be  also  stated 
that  counsel  for  the  accused,  when  the  court 
refused  to  receive  the  verdict  for  involun- 
tary manslaughter  and  to  have  it  filed,  and 
directed  the  jury  to  return  to  their  room, 
objected  to  this  action  of  the  court,  and 
insisted  on  a  reception  of  the  verdict.  When 
the  case  was  again  called  for  trial,  the  ac- 
cused filed  a  plea  of  former  conviction  and 
former  jeopardy,  and,  on  an  agreed  state- 
ment of  facts,  this  issue  was  presented  to 
the  presiding  judge,  who  decided  the  issue  in 
favor  of  the  state,  and  the  defendant  ex- 
cepted. On  the  question  as  thus  presented, 
the  Supreme  Court,  as  before  stated,  divid- 
ed equally,  Justices  Lumpkin,  Beck,  and 
Atkinson  being  of  the  opinion  that  the  de- 
cision of  the  trial  judge  was  error,  and  that 
the  plea  should  have  been  sustained,  and 
Chief  Justice  Fish,  Presiding  Justice  Evans, 
and  Justice  Holden  being,  of  the  opinion 
that  the  court  did  not  commit  an  error  in 
overruling  the  plea  of  former  jeopardy,  as 
the  allegations  therein  were  insufficient  as 
a  bar  to  further  prosecution  of  the  case. 

It  was  insisted,  in  the  argument  of  learn- 
ed counsel  for  the  defendant  in  error,  and 
also  in  the  brief  filed  in  this  court,  that,  the 
judgment  in  the  Darsey  Case  is  binding  on 
this  court  on  the  question  now  raised.  We 
do  not  concur  in  this  view.  By  the  constitu- 
tional amendment  creating  this  court,  "the 
decisions  of  the  Supreme  Court  shall  bind 
the  Court  of  Appeals  as  precedents."  But 
in  the  Darsey  Case  the  court  did  not  make 
any  decision.  The  Justices  of  the  court  di- 
vided evenly  as  to  what  decision  should  be 
made,  and  by  operation  of  law  the  judg- 
ment of  the  lower  court  was  affirmed.  This 
by  no  means  constitutes  any  decision  of  the 
Supreme  Court  It  is  simply  an  affirmance 
of  the  judgment  below  as  to  that  particular 
case,  and  does  not  amount  to  a  decision  of 
the  Supreme  Court;  and  the  opinion  of  one 
half  of  the  Justices  of  the  Supreme  Court 
is  entitled  under  the  law  to  no  more  weight 
with  this  court  than  the  opinion  of  the  oth- 
er half,  and  the  fact  that  the  judgment  of 
the  trial  court  strikes  the  balance  in  favor 
of  the  affirmative  has  no  legal  effect  what- 
ever as  precedent  or  authority.  Of  course, 
it  is  desirable  that  there  should  be  no  con- 
flict, real  or  apparent,  in  the  decisions  of 
this  court  and  those  of  the  Supreme  Court, 
and  the  decision  by  this  court  on  this  ques- 
tion will  present  no  conflict;  but  the  ques- 
tion is  before  this  court,  and  the  plaintiff 
in  error  is  entitled  to  a  decision  of  the  ques- 
tion, and  this  decision  this  court,  in  the  dis- 
charge of  its  duty  under  the  law,  is  obliged 


to  render,  A  majority  of  this  court  is  clear- 
ly of  the  opinion  that  the  ruling  of  the 
trial  court  on  this  point  was  erroneous,  and 
that  the  motion  for  a  new  trial  should  have 
been  granted,  because  of  this  error. 

The  fundamental  law  of  this  state  de- 
clares that  "the  jury  in  all  criminal  cases 
shall  be  the  judges  of  the  law  and  the  facts" 
(Constitution,  art  1,1  2,  par.  1  [Civil  Code 
1910,  §  6382]);  and  this  has  always  been  the 
law  in  this  state.  In  the  earlier  decisions 
the  Supreme  Court  held  that  this  provision 
of  law  meant  that  the  jury  were  such  judg- 
es, even  to  the  extent  that  they  could  deter- 
mine the  law  to  be  different  from  that  given 
in  the  Judge's  charge.  In  the  case  of  Ricks 
v.  State,  16  Ga.  600,  it  is  held:  "  'On  every 
trial  of  a  crime  or  offense  contained  in  this 
Code,  or  for  any  crime  or  offense,  the  jury 
shall  be  judges  of  the  law  and  the  facts, 
and  shall  in  very  case  give  a  verdict  of 
"guilty"  or  "not  guilty";  and  on  the  acquit- 
tal of  any  defendant  or  prisoner  no  new  tri- 
al shall,  on  any  account  be  granted  by  the 
court'  The  meaning  of  this  plainly  is  that 
it  is  the  jury,  and  not  the  court,  whose  right 
and  whose  duty  it  shall  be  to  be  the  judges 
of  both  what  the  law  is  and  what  the  fact 
Is;  that  is  to  say,  whose  right  and  whose 
duty  it  shall  be  to  judge — to  decide  both 
what  the  law  is  and  what  the  fact  is,  and 
that  after  having  judged,  decided,  what  the 
law  Is  and  the  fact  is,  they  shall  give  their 
judgment  their  decision,  in  the  form  of  a 
general  verdict  of  'guilty/  or  'not  guilty.' " 
In  these  earlier  decisions  it  is  held  .that  if 
the  jury  cannot  conscientiously  adopt  the 
law  as  it  is  given  in  the  charge  of  the  court, 
it  is  not  only  their  right,  but  their  duty,  to 
render  a  verdict  according  to  the  opinion 
which  they  entertain  of  the  law.  This  was 
the  uniform  ruling  of  the  .Supreme  Court 
prior  to  the  late  Civil  War.  The  decisions 
are  collated  in  4  Mlchie,  Encyclopaedic  Di- 
gest of  Georgia  Reports,  p.  37.  The  inter- 
pretation now  made  by  the  Supreme  Court 
of  this  provision  of  the  law  is  that,  while 
jurors  are  judges  of  the  law  as  well  as  the 
facts  in  criminal  cases,  they  must  accept  the 
law  as  laid  down  and  expounded  to  them  by 
the  presiding  judge.  Beginning  with  the  rul- 
ing In  the  case  of  Brown  v.  State,  40  Ga. 
689,  to  the  present  day,  this  has  been  the 
uniform  interpretation  of  this  law  by  the 
Supreme  Court  and  we  may  consider  the 
law  as  now  settled  that  in  the  trial  of  crim- 
inal cases  it  is  the  duty  of  the  jury  to  take 
the  law  from  the  court,  as  it  is  their  duty 
to  take  the  evidence  from  the  witnesses. 

But  suppose  the  jury  disregards  its  duty 
in  a  criminal  case,  and  returns  a  verdict  out- 
side of  the  law  as  expounded  by  the  judge, 
and  without  any  evidence  to  support  it  as 
given  by  the  witnesses,  what  would  be  the 
effect  of  such  a  verdict?  The  accused  has 
a  statutory  remedy.  He  can  file  a  motion 
for  a  new  trial,  and  have  the  verdict  set 
aside  because  contrary  to  law,  or  without 
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any  evidence  to  support  It  Bat  what  can 
the  state  do?  It  certainly  cannot  have  such 
verdict  set  aside  on  any  motion  for  a  new 
trial,  for  In  no  case  can  the  state  file  such 
motion,  and  no  new  trial  shall  on  any  ac- 
count be  granted  by  the  court  at  the  instance 
of  the  state.  What  the  state  cannot  do  di- 
rectly, the  trial  judge  cannot  do  for  the 
state  indirectly.  If  a  verdict  of  acquittal  is 
a  complete  bar  to  any  further  prosecution, 
the  court  has  no  authority  to  continue  any 
further  prosecution  of  the  case  after  the 
verdict  of  acquittal  by  the  jury.  It  is  whol- 
ly immaterial  whether  the  verdict  is  sup- 
ported by  the  evidence  or  by  the  law.  If  a 
verdict  found  by  the  jury  is  included  within 
the  crime  as  charged  by  the  indictment,  and 
is  in  form  correct  and  explicit,  the  court  is 
powerless  to  change  it  It  is  powerless  to 
direct  the  jury  to  change  it  after  It  has  been 
published.  It  stands  forever  as  a  protection 
to  the  accused,  and  as  a  complete  bar  to  any 
further  prosecution  for  the  same  transac- 
tion. In  the  case  of  Kitchens  v.  State,  41 
Oa.  217,  Mr.  Justice  McCay  uses  the  fol- 
lowing language:  "If  the  jury  fails  to  heed 
the  charge  of  the  judge,  and  finds  the  prison- 
er guilty,  the  court  is  authorized  to  grant  a 
new  trial.  If  the  jury  fall  in  favor  of  the 
prisoner,  and  find  him  not  guilty,  although 
there  is  no  remedy  for  the  error,  it  is  none 
the  less  a  wrong.*'  The  learned  judge  holds 
that  this  would  be  a  wrong  in  the  jury*  be- 
cause it  would  be  their  duty  to  receive  the 
law  from  the  judge;  but  if  their  failure  to 
do  so  operates  in  favor  of  the  prisoner,  the 
conclusion  is,  notwithstanding  the  wrong, 
that  there  Is  no  remedy  for  its  correction. 
It  cannot  be  doubted  that  an  acquittal  of  the 
accused  would  operate  as  a  complete  bar  to 
any  further  prosecution,  however  much  such 
acquittal  might  be  against  the  evidence  and 
the  law.  Where  the  trial  is  for  murder,  and 
the  verdict  Is  for  an  inferior  grade  of  homi- 
cide, this  Is  In  legal  effect  an  acquittal  of 
all  the  higher  grades  of  the  crime.  Jordan 
v.  State,  22  Ga.  659. 

In  this  case  the  verdict  of  involuntary 
manslaughter,  which  was  found  by  the  jury 
in  the  first  instance,  was  an  acquittal  of  the 
defendants  of  all  the  higher  grades  of  the 
homicide,  and  must  be  treated  as  equivalent 
to  a  finding  that  the  defendants  were  guilty 
of  involuntary  manslaughter  in  the  commis- 
sion of  an  unlawful  act  Thomas  v.  State, 
121  Ga.  331,  49  S.  fl.  273.  "When  only  a 
minor  offense  is  found,  the  finding,  unless 
set  aside  at  the  prisoner's  instance,  la  a  full 
and  complete  acquittal  of  the  major  offense 
charged."  Miller  v.  State,  58  Ga.  203.  Of 
course,  where  a  verdict  is  not  in  proper 
form,  or  where  it  is  uncertain  what  the  jury 
intended  to  find  by  their  verdict,  or  where 
that  verdict  is  for  an  offense  not  covered  by 
the  indictment,  the  judge  may  send  the  jury 
back  for  further  consideration  of  the  case. 
Cook  v.  State,  26  Ga.  593;  Mangham  v. 
State,  87  Ga.  552,  13  S.  B.  558.    But  If  the 


verdict  is  explicit  and  is  Included  in  the 
charge  set  out  in  the  indictment,  and  if  it 
appears  to  be  the  deliberate  and  intentional 
finding  of  the  jury,  though  it  may  be  in  the 
very  teeth  of  the  charge  and  wholly  without 
any  evidence  to  support  it  the  court  is 
obliged  to  receive  it,  and  to  refuse  to  do  so 
is,  in  the  opinion  of  a  majority  of  the  court 
under  the  law  of  this  state,  an  unwarranted 
invasion  by  the  judge  of  the  exclusive  prov- 
ince of  the  jury.  Mr.  Bishop,  in  his  work 
on  Criminal  Procedure  (2  New  Criminal  Pro- 
cedure, §  642),  uses  the  following  language: 
"A  verdict  contrary  to  instructions,  for  a 
less  degree  of  the  offense  than  the  evidence 
proves,  must  be  received  and  carried  out 
Certainly  there  is  no  higher  duty  on  the  ju- 
ry to  observe  the  instructions  of  the  court 
than  there  Is  upon  the  jury  to  find  a  ver- 
dict according  to  the  truth  in  the  evidence.** 
Proffatt  in  his  work  on  Jury  Trials  (sec- 
tion 467),  in  discussing  the  conclusiveness  of 
a  verdict,  lays  down  this  principle  as  with- 
out any  exception:  "In  one  instance  a  ver- 
dict is  final ;  that  is,  in  case  of  a  verdict  of 
acquittal.  Whatever  errors  may  have  been 
made  by  the  jury  in  the  application  of  the 
law,  or  however  perversely  they  may  have 
acted,  and  in  defiance  of  the  plain  and  posi- 
tive instructions  of  the  court  their  verdict 
of  acquittal  in  a  criminal  case  Is  final.  The 
court  cannot  set  it  aside  for  any  error  of 
law  or  any  disregard  of  the  evidence.  While 
in  case  of  a  conviction  the  prisoner  has  a 
right  to  have  the  action  of  the  jury  review- 
ed, in  case  of  acquittal  no  such  right  la  giv- 
en to  the  people.  It  is  for  this  reason,  no 
doubt,  that  the  doctrine  has  been  maintained 
that  in  criminal  cases  the  jury  are  the  judg- 
es of  the  law  and  fact"  And  Mr.  Bishop, 
further  discussing  the  principle,  uses  the 
following  language:  "If,  obeying  their  own 
conscience,  and  disobeying  the  judge,  they 
[the  jury]  return  a  verdict  of  acquittal,  he 
can  neither  punish  them,  nor  set  the  verdict 
aside,  though  he  can  set  aside  a  conviction. 
This  power  of  granting  a  new  trial,  there- 
fore, furnishes  no  reason  or  test  of  the 
rights  of  juries.  They  cannot  convict  a  de- 
fendant contrary  to  the  direction  of  the 
court;  but  they  may  acquit  him  in  like  dis- 
obedience, whenever  their  own  judgments 
demand.  The  judge  may  in  his  charge  con- 
vey to  them  his  ideas  of  their  duties;  but 
the  law  restricts  him  from  interposing  with 
his  power."  The  great  Mansfield  declared: 
"It  is  the  duty  of  the  judge,  In  all  cases  up- 
on general  Issues,  to  tell  the  jury  how  to  do 
right  though  they  have  it  in  their  power  to 
do  wrong,  which  is  a  matter  between  God 
and  their  own  consciences/'  3  T.  R.  428, 
note  9. 

In  criminal  case,  therefore,  we  conclude 
that  while  it  is  the  duty  of  the  jury  to  take 
the  law  as  given  them  in  charge  from  the 
court  and  the  evidence  as  presented  to  them 
by  the  witnesses,  yet  if  they  take  the  law 
and  the  evidence  into  their  own  hands,  and 


Ga.) 


REGISTER  y.  STATE 


433 


find  a  verdict  explicit  as  to  form  and  inten- 
tion and  included  within  the  crime  charged 
in  the  indictment,  the  finding  is  within  .their 
power  as  it  is  written  in  the  law,  and  the 
verdict  is  an  absolute  protection  from  any 
subsequent  prosecution  for  the  same  trans- 
action, whether  that  verdict  Is  received  for- 
mally and  filed  by  the  court,  and  the  court 
has  no  power  to  nullify  or  set  aside  the  ver- 
dict of  the  jury  by  refusing  to  receive  it  and 
have  it  filed  in  such  case.  In  other  words, 
after  a  verdict  of  the  character  above  de- 
scribed In  a  criminal  case  has  been  found 
by  the  jury  and  published  in  court  as  their 
verdict,  the  judge  has  no  right,  under  the 
statute  of  this  state,  to  take  issue  with  the 
jury  as  to  the  legality  of  that  verdict,  or 
to  get  up  any  controversy  with  the  jury  as 
to  whether  the  verdict  is  contrary  to  law, 
or  without  any  evidence  to  support  it,  or  to 
coerce  them  to  any  further  consideration  of 
their  verdict.  Now,  in  this  case,  the  indict- 
ment being  for  murder,  and  the  jury  having 
found  a  verdict  for  Involuntary  manslaugh- 
ter, which  is  embraced  in  the  charge  of  mur- 
der, and  that  verdict  having  been  returned 
into  court  and  published  by  the  jury  as  their 
verdict,  and  there  being  no  objection  .by  any 
member  of  the  jury  that  the  verdict  was 
not  the  verdict  of  the  twelve  jurors,  the 
court  had  no  right  to  send  the  jury  back  for 
any  further  deliberation.  It  is  wholly  imma- 
terial whether  this  verdict  was  in  obedience 
to  the  Instructions  of  the  court,  or  was  in 
accordance  with  the  evidence  In  the  case. 
It  was  the  finding  of  the  exclusive  arbiters 
on  the  questoin  of  the  defendants'  guilt  or 
innocence,  and  the  reception  of  this  verdict 
and  its  filing  of  record  was  a  mere  matter 
of  formal  procedure,  and  did  not  in  any  man- 
ner affect  the  substantial  rights  of  the  ac- 
cused as  fixed  by  the  verdict,  and  the  most 
substantial  right  was  that  they  were  ac- 
quitted by  this  verdict  of  all  the  superior  or 
higher  grades  of  the  crime  charged  against 
them;  and  It  seems  to  the  majority  of  this 
court  that  it  Would  be  to  overthrow  the  very 
foundation  of  the  right  of  trial  by  jury,  and 
to  place  the  entire  matter  into  the  hands  of 
the  trial  judge,  both  under  the  law  and  the 
evidence,  to  permit  the  judge  in  such  case  to 
send  the  jury  back  for  further  consideration 
of  their  verdict 

In  Fagg  v.  State,  50  Ark.  506,  8  S.  W.  829. 
the  accused  was  tried  on  an  indictment  for 
murder,  and  the  jury  found  the  following 
verdict:  "We,  the  jury,  find  the  defendant 
guilty  of  manslaughter,  but  cannot  agree  up- 
on the  punishment."  In  Arkansas  the  stat- 
ute, as  in  this  state,  makes  two  degrees  of 
manslaughter,  voluntary  manslaughter  and 
involuntary  manslaughter.  The  judge,  in 
sentencing  the  defendant,  treated  this  ver- 
dict as  one  for  voluntary  manslaughter.  The 
appellant  contended  that  the  killing  was  ei- 
ther murder  in  the  first  degree  or  justifiable 
homicide,  and  therefore  that  the  jury  could 
not  legally  return  a  verdict  for  manslaugh- 
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ter.  In  the  course  of  the  opinion  the  Chief 
Justice  says:  "Where  the  evidence  and  the 
Instructions  of  the  court  demand  a  verdict 
of  murder,  but  the  jury  finds  manslaughter, 
there  Is  no  alternative  but  to  sentence  the 
prisoner  accordingly.  The  court  cannot  with- 
hold from  the  jury  the  power  to  return  a  ver- 
dict according  to  their  will  for  any  grade  of 
the  offense  charged  against  the  defendant. 
The  court  can  only  instruct  juries  as  to  their 
duty,  giving  them  in  charge  the  law  appli- 
cable to  the  facts  and  no  other.  If  there  is 
no  evidence  whatever  tending  to  establish  a 
lower  grade  of  homicide  than  murder  in  one 
instance,  or  voluntary  manslaughter  in  an- 
other, the  court  should  decline  to  give  to  the 
jury  directions  as  to  any  lower  grade  of  hom- 
icide, and  it  Is  the  jury's  duty  to  take  the 
court's  exposition  of  the  law  as  that  appli- 
cable to  the  case.  But  the  court  cannot  di- 
rect a  verdict  for  the  higher  offense,  nor  re- 
strain the  jury  from  returning  It  for  the  low- 
er grade." '  One  of  the  headnotes  applicable 
to  this  point  is  as  follows:  "On  the  trial  of 
an  Indictment  for  murder,  although  both  the 
Instructions  of  the  court  and  the  evidence 
call  for  a  conviction  of  the  highest  grade  of 
the  offense  charged,  there  is  no  power  to 
restrain  the  jury  from  returning  a  verdict  of 
manslaughter;  and  in  such  case  the  accused 
must  be  sentenced  according  to  the  finding 
of  the  Jury." 

To  refuse  to  receive  the  verdict  In  a  crim- 
inal case,  on  the  ground  that  the  verdict  is 
for  a  grade  of  the  offense  charged  in  the 
indictment,  but  not  covered  by  the  instruc- 
tions of  the  court,  and  without  evidence  to 
support  it,  is  to  restrict  the  exclusive  right 
of  the  jury  in  their  finding  of  a  verdict  to 
that  view  of  the  law  and  the  evidence  en- 
tertained by  the  trial  judge,  and  in  its  last 
analysis  is  destructive  of  the  right  of  jury 
trial.  And  certainly,  in  a  state  where  the 
statute  deprives  the  judge  of  the  right  to 
intimate  any  opinion  on  the  facts,  and  makes 
such  intimation  of  opinion  a  mandatory 
ground  for  a  new  trial,  the  refusal  of  the- 
trial  judge  to  receive  a  verdict  is,  although 
indirect,  a  very  strong  method  of  Informing- 
the  jury  that  the  trial  judge  entertains  a 
different  opinion  on  the  evidence  as  appli- 
cable to  the  law  than  that  entertained  by  the- 
jury.  In  the  case  of  Grant  v.  State,  33  Fla. 
291,  14  South.  757,  23  L.  R.  A.  723,  the  in- 
dictment was  for  murder,  and  the  jury 
brought  in  a  verdict  for  manslaughter  In  the 
first  degree.  The  judge  refused  to  receive 
this  verdict,  and  directed  the  jury  in  effect 
that  it  was  defective,  as  there  were  no  de- 
grees in  manslaughter,  and  that  they  must 
retire  and  present  a  verdict  in  proper  form. 
In  discussing  the  right  of  the  judge  in  thin 
case  to  give  such  direction,  the  court,  In  the 
course  of  the  opinion,  says  that  the  direction 
was  to  retire  and  present  a  verdict  In  a  prop- 
er form.  There  is  nothing  here  to  indicate 
the  character  of  the  verdict  to  be  returned, 
except  that  one  for  manslaughter  in  the  first 
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degree  was  not  in  proper  form.  If  there  was 
any  error  on  the  part  of  the  judge,  it  was  in 
refusing  to  receive  the  first  verdict  as  pre- 
sented, and  in  not  proceeding  to  affirm  it  in 
the  proper  way.  It  is,  of  course,  true  that, 
when  a  verdict  complete  in  form  is.  returned 
by  the  jury,  the  court  has  no  discretion  in 
the  matter,  but  must  proceed  to  affirm  it 
In  the  case  now  under  consideration  no  ob- 
jection was  made  as  to  the  form  of  the  ver- 
dict ;  but  the  objection  in  effect  was  that  the 
verdict  was  unauthorized  by  the  evidence 
and  the  law  applicable  thereto,  as  covered 
by  the  instructions  of  the  court,  and  the  jury 
was  directed  not  to  change  the  form  of  the 
verdict,  but  to  retire  and  consider  the  ques- 
tion of  evidence,  according  to  the  instruc- 
tions of  the  court  In  other  words,  the  court, 
in  effect,  told  the  jury  in  the  present  case 
that  their  verdict  for  involuntary  man- 
slaughter was  without  any  evidence  to  sup- 
port it,  and  was  contrary  to  his  instructions 
as  to  the  law  applicable  to  the  issues  made 
by  the  evidence. 

In  the  case  of  Spence  v.  State,  7  Ga.  App. 
825,  68  S.  E.  443,  this  court  held  that  on  the 
trial  of  an  indictment  for  murder  the  jury 
may  convict  of  any  lesser  grade  of  homicide, 
and  a  verdict  of  voluntary  manslaughter  in 
accordance  with  the  evidence  would  be  a  le- 
gal verdict,  although  the  court  did  not  in- 
struct the  jury  on  the  law  of  voluntary  man- 
slaughter. A  majority  of  the  court  in  the 
case  sub  judice  go  even  further  than  the  de- 
cision announced  in  the  Spence  Case,  and 
entertain  the  view  that  a  verdict  for  a  low- 
er grade  of  homicide  on  the  trial  of  an  indict- 
ment for  murder  is  binding  both  upon  the 
trial  judge  and  the  state,  and  cannot  be  set 
aside  or  avoided,  except  at  the  instance  of 
the  accused.  As  before  stated,  a  verdict  of 
guilty  of  a  lesser  grade  of  homicide  than 
that  charged  in  the  indictment  is  an  acquittal 
of  the  higher  grade.  To  allow  the  judge  to 
refuse  to  receive  it  is  to  allow  him  to  re- 
fuse to  permit  the  jury  to  acquit  of  the  high- 
er grade  of  homicide  because  the  verdict  is 
not  sustained  by  the  evidence  as  the  judge 
views  it  The  fact  that  the  state  cannot  ex- 
cept to  a  wrong  verdict  and  the  defendant 
can  do  so  is  immaterial,  and  furnishes  no 
answer  to  the  argument  This  Is  true  of 
every  error,  either  of  law  or  fact,  In  crim- 
inal cases;  for  no  error  against  the  state 
can  be  corrected,  while  any  error  against  the 
accused  can  be  corrected.  This  arises  from 
the  general  rule  that  no  one  can  be  twice 
put  In  jeopardy  under  the  Constitution  of 
this  state,  unless  the  verdict  is  set  aside  on 
his  own  motion,  or  by  the  direction  of  a  mis- 
trial in  a  proper  case.  Civil  Code  1910,  5 
6364.  What  is  here  held  is  we  think,  not  in 
conflict  with  the  well-settled  rule  that  the 
trial  judge  is  not  required  to  charge  any  part 
of  the  law  which  is  not  in  his  opinion  appli- 
cable to  the  evidence,  and  the  refusal  of  the 
court  in  this  case  to  charge  the  law  of  in- 
voluntary manslaughter  was  not  erroneous 


under  the  evidence;  but  its  refusal  to  re- 
ceive a  verdict  which  was  clear  and  explicit 
in  its  terms,  of  a  lower  grade  of  homicide 
embraced  in  the  charge  made  by  the  indict- 
ment and  in  sending  the  jury  back  with  in- 
structions to  resume  their  consideration  of 
the  case,  was,  In  the  opinion  of  a  majority  of 
this  court  error,  and  in  its  last  analysis 
would  tend  to  destroy  the  right  of  trial  by 
jury,  and  to  place  in  the  hands  of  the  trial 
judge  the  exclusive  determination  of  the  ulti- 
mate guilt  or  innocence  of  the  accused. 

We  have  not  referred  to  the  colloquy  be- 
tween the  judge  and  the  jury  subsequently 
to  the  return  of  the  verdict  for  involuntary 
manslaughter,  and  the  absolute  refusal  of 
the  judge  to  receive  the  verdict,  and  his  di- 
rection to  the  jury  to  retire  and  resume  their 
deliberations.  If  we  are  right  in  the  view 
presented  that  the  verdict  for  Involuntary 
manslaughter  was,  under  the  circumstances 
stated,  a  final  verdict  and  it  was  the  duty 
of  the  court  to  receive  it  the  subsequent  ac- 
tion of  the  court  was  wholly  immaterial.  We 
think,  however,  that  a  fair  deduction  from 
the  language  used  by  the  jury  in  reply  to 
the  judge's  inquiry  was  the  expression  of  a 
desire  to  adhere  to  the  verdict  for  involun- 
tary manslaughter,  if  there  was  such  a  grade 
of  homicide,  and  they  were  prevented  from 
doing  so  because  the  judge  declined  to  an- 
swer their  inquiry,  except  by  telling  them 
that  the  court  had  "given  instructions  only 
as  to  voluntary  manslaughter."  This  was 
equivalent  to  telling  the  jury  that,  so  far  as 
the  evidence  in  this  case  disclosed,  there  was 
no  such  offense  as  involuntary  manslaughter. 
It  will  be  noted  that  the  judge  did  not  re- 
fuse to  receive  the  verdict  of  involuntary 
manslaughter  on  the  ground  that  the  ver- 
dict was  imperfect  or  incomplete,  in  that  it 
did  not  clearly  express  the  intention  of  the 
jury  on  the  grades  of  involuntary  man- 
slaughter, whether  the  jury  intended  to  find 
the  accused  guilty  of  involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act 
or  involuntary  manslaughter  In  the  commis- 
sion of  a  lawful  act  without  due  caution  and 
circumspection;  but  the  judge  placed  his  re- 
fusal squarely  on  the  ground  that  the  jury 
had  found  a  verdict  contrary  to  his  instruc- 
tions. We  think  the  judge  was  authorized  to 
assist  the  jury  in  making  the  verdict  explicit 
as  to  the  degree  of  Involuntary  manslaugh- 
ter ;  but  he  could  not  intimate  what  sort  of 
verdict  the  jury  should  find.  Turbaville  v. 
State,  58  Ga.  546  (3).  His  refusal  to  explain 
the  grades  of  involuntary  manslaughter  after 
the  jury  had  found  a  verdict  for  this  offense, 
and  when  they  requested  him  to  do  so,  and 
he  insisted  in  effect  that  they  could  only  con* 
sider  the  offense  of  voluntary  manslaughter, 
approached  near,  if  it  did  not  actually  reach, 
an  intimation  of  opinion  on  the  subject  The 
jury  ought  to  have  followed  the  Instructions 
of  the  judge  as  to  the  law.  It  was  wrong 
for  them  to  disregard  these  instructions,  just 
as  it  would  be  wrong  to  find  a  verdict  not 
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supported  by  the  evidence;  but  If  the  wrong 
Is  perpetrated  by  the  jury  against  the  law, 
or  against  the  weight  of  the  facts,  In  the  lan- 
guage of  Judge  McCay,  "the  wrong  is  with- 
out remedy/'  except  at  the  instance  of  the 
accused,  and  in  the  words  of  Mansfield,  "it 
is  a  matter  between  God  and  their  con- 
sciences." 

Suppose  the  Jury  in  this  case,  after  the  re- 
fusal of  the  judge  to  receive  their  verdict, 
had  persisted,  and  again  returned  the  same 
verdict;  could  the  judge  have  legally  de- 
clared a  mistrial?  Would  not  the  accused 
nave  been  protected  from  any  subsequent 
trial  by  the  plea  of  autrefois  convict,  if  the 
judge  had  declared  a  mistrial?  Suppose  the 
judge  had  said  to  the  jury,  when  they 
brought  in  their  verdict  for  involuntary  man- 
slaughter: "Gentlemen  of  the  jury*  you  have 
found  a  wrong  verdict,  one  wholly  without 
evidence  to  support  it  and  in  the  teeth  of  my 
instructions  on  the  law,  and  I  therefore  set 
It  aside,  and  direct  that  you  retire  to  your 
room  and  resume  your  deliberations."  Would 
this  not  have  been  a  clear  invasion  of  the 
exclusive  province  of  the  jury?  Is  there  any 
substantial  supposed  action  of  the  judge,  and 
what  was  done  in  this  case? 
•    Judgment  reversed. 

POWELL,  J.  (dissenting  from  the  ruling  in 
the  fourth  paragraph  of  the  syllabus  and 
the  corresponding  matter  in  the  opinion). 
There  may  have  been  a  day  when  the  propo- 
sition laid  down  in  the  majority  opinion 
would  not  only  have  been  sound  from  a 
logical  standpoint,  but  would  have  been  con- 
sistent with  the  general  scheme  of  juris- 
prudence then  In  force.  In  my  opinion  that 
day  is  past,  and,  if  not  wholly  past,  is  pass- 
ing; and  I  would  do  nothing  to  protract  its 
stay.  A  court  is  defined  as  "a  place  where 
justice  is  judicially  administered."  The  chief 
task  of  all  our  ingenuity  is  and  should  be 
to  make  our  courts  efficient  to  this  end  of 
administering  justice.  Harmony,  is  a  sine 
qua  non  of  efficiency.  Courts  give  better 
justice  now,  and  administer  it  more  judicial- 
ly, than  they  did  in  earlier  times,  because 
more  certain  and  harmonious  methods  of 
trial  then  were  then  known  have  been  de- 
vised. In  no  phase  of  the  general  ques- 
tion has  more  improvement  In  this  respect 
been  obtained  than  has  come  about  through 
the  progress  which  has  been  made  in  defin- 
ing the  respective  functions  of  judge  and 
jury  as  they  are  called  upon  to  co-operate  in 
the  trial  of  a  case. 

Irrespective  of  all  older  views  and  judicial 
announcements  on  the  subject,  the  modern 
view  and  the  present  rule  are  conceded  to 
be  that  the  judge  is  charged  with  the  func- 
tion of  deciding  all  questions  of  law  in  the 
case  and  the  jury  with  the  function  of  decid- 
ing all  questions  of  fact;  and  beyond  this, 
wherever  a  general  verdict  is  required,  as  it 
is  in  a  criminal  case,  the  jury  is  charged 
with  the  further  duty  of  applying  the  law 


as  decided  by  the  court  to  the  facts  as 
found  by  the  jury.  Further  progress  has 
been  made  in  this  state  by  the  working  out 
of  the  proposition  that  the  determination  of 
what  issues  are  involved  in  a  case  is  a  ques- 
tion of  law,  for  the  court  to  decide.  For 
instance,  though  the  question  as  to  whether 
the  defendant  is  guilty  of  manslaughter  may 
be  a  possible  issue  under  an  indictment  for 
murder,  it  is  error  for  the  court  to  submit 
that  issue  to  the  jury,  where  there  is  no  evi- 
dence of  that  character  of  homicide  which 
constitutes  manslaughter;  and  it  is  proper  in 
such  a  case  for  the  court  to  tell  the  jury 
that  they  should  not  consider  that  subject. 
This  proposition  has  been  established  by  re- 
peated decisions,  the  majority  opinion  con- 
cedes it,  and  I  need  not  elaborate  It. 

Not  only  is  it  the  duty  of  the  judge  to 
decide  the  law,  but  it  is  his  duty  to  tell  the 
jury  how  he  has  decided  it,  and  it  is  his 
duty  to  see  that  his  decision  is  obeyed  and 
respected,  so  far  as  may  be  in  his  power. 
For  instance,  suppose  a  writing  were  offered 
in  evidence,  and  the  court  rejected  it,  and 
later,  after  submission  of  the  case  to  the 
jury,  they  should  file  in  and  say  to  the 
court:  "We  are  Judges  of  the  facts.  We 
demand  to  see  that  writing;  which  we  deem 
is  relevant  to  the  facts  as  we  see  them." 
Would  it  be  any  infringement  upon  the 
sacred  prerogative  of  the  jury  for  the  judge 
to  tell  them,  In  language  howsoever  em- 
phatic, that  they  could  not  see  the  paper, 
and  should  not  consider  it  in  making  their 
verdict?  On  the  contrary,  it  would  be  his 
duty  to  do  so. 

There  are  a  number  of  decisions  of  our 
Supreme  Court  (and  they  are  referred  to 
with  approval  in  the  majority  opinion,  though 
as  to  them  my  colleagues  find  a  distinction 
which  my  mind  does  not  make)  to  the  effect 
that,  if  the  jury  offers  a  verdict  for  some 
offense  not  included  in  the  Indictment,  the 
court  should  decline  to  receive  It.  By  what 
right  does  the  court  decline  to  receive  such  a 
verdict?  It  is  for  no  other  reason  than  that 
such  a  verdict  is  not  responsive  to  any  is- 
sue in  the  case;  and  it  is  the  right  and 
duty  of  the  court  to  see  that  the  verdict  is 
responsive  to  the  issue,  or  to  one  of  the 
issues  submitted.  If  the  jury  (though  In 
a  certain  sense  judges  of  the  law  and  of 
the  facts)  differ  with  the  judge,  and  believe 
that  they  have  the  right  to  return  a  verdict 
for  some  misdemeanor,  say  assault  and  bat- 
tery, upon  an  indictment  charging  a  felony. 
say  arson,  it  is  the  jury,  and  not  the  judge, 
that  must  yield.  If  the  judge  should  re- 
ceive such  a  verdict,  it  would  operate  to 
acquit  the  defendant  of  the  arson,  and  It 
would  in  all  respects  be  equivalent  to  a  ver- 
dict of  not  guilty  of  that  offense;  and  yet, 
because  the  jury  thus  offer  to  express  them- 
selves In  a  formulated  finding,  as  if  it  were 
a  true  verdict,  should  the  court  receive  it? 
No.  And  this  Is  an  answer  in  which  both 
reason  and  precedent  heartily  concur.    And 


436 


74  SOUTHEASTERN  REPORTER 


(GJ 


from  the  correctness  of  this  answer  my  col- 
leagues offer  no  dissent. 

Now,  take  a  step  further,  keeping  In  mind, 
as  we  go,  that  the  determination  of  what 
the  Issues  in  a  case  are  depends  upon  a  con- 
sideration of  both  the  pleadings  and  the  evi- 
dence. An  indictment  charges  murder.  There 
is  evidence  of  a  homicide,  but  nothing  what- 
ever to  show  (what  it  Is  necessary  to  show, 
in  order  to  convict  of  Involuntary  manslaugh- 
ter) that  the  killing  was  negligent,  but  un- 
intentional; indeed,  the  defendant  concedes 
an  intent  to  kill,  but  pleads  justification. 
The  judge,  charged  with  the  duty  of  framing 
the  issues  on  which  the  jury  must  pass,  de- 
cides, and  correctly  decides,  that  there  is  no 
issue  as  to  involuntary  manslaughter  in  the 
case,  and,  as  is  his  duty  and  privilege,  he  so 
informs  the  jury.  Nevertheless  the  jury,  dis- 
agreeing with  him  (as  they  did  in  the  sup- 
posed case  of  arson  discussed  just  above), 
offer  to  return  a  verdict  for  involuntary  man- 
slaughter. Shall  the  judge  receive  it,  or 
shall  he  direct  the  jury  to  return  to  their 
room  and  bring  a  verdict  responsive  to  the 
issues  submitted  to  them?  It  is  true  that 
the  verdict  of  involuntary  manslaughter,  if 
received,  would  operate  to  acquit  the  accused 
of  the  murder  and  of  the  voluntary  man- 
slaughter, If  any,  and,  Indeed,  of  all  other 
offenses,  If  any,  so  far  as  the  transaction 
charged  In  the  Indictment  is  concerned,  just 
as  a  verdict  of  assault  and  battery,  If  receiv- 
ed, on  an  Indictment  charging  arson,  would 
acquit  the  accused  of  that  offense;  but  the 
question  is  not  as  to  what  would  be  the  effect 
of  the  verdict  if  the  court  should  receive  it, 
but  as  to  whether  the  court  should  receive  it, 
notwithstanding  its  lack  or  responsiveness 
to  any  issue  in  the  case,  accordingly  as  those 
issues  have  been  determined  by  the  judge  in 
pursuance  of  his  unchallenged  prerogative  of 
framing  the  Issues. 

My  Associates  draw  a  distinction  between 
the  two  cases,  and  say  that,  though  the  judge 
should  not  receive  the  unresponsive  verdict 
in  the  arson  case,  he  cannot  legally  refuse  to 
receive  the  unresponsive  verdict  in  the  mur- 
der case;  while  to  my  mind  there  is  no  ra- 
tional distinction  to  be  made.  And  it  seems 
to  me  not  only  logical,  but  eminently  prop- 
er, and  consistent  with  all  the  better  no- 
tions as  to  how  justice  should  be  judicially 
administered,  efficiently  administered,  that 
in  such  a  case  the  judge  should  stand  his 
ground  and  compel  the  jury  to  tender  a  ver- 
dict responsive  to  the  Issue  as  he  In  the  due 
exercise  of  his  prerogative  has  framed  It,  or 
else  make  a  mistrial. 

I  fully  agree  to  the  proposition  that  the 
judge  must  not  transgress  upon  the  preroga- 
tive of  the  jury.  I,  with  equal  alacrity, 
agree  that  trial  by  jury  is  a  well-established 
right,  high  and  valuable  in  its  nature.  But 
my  point  Is  that  trial  by  judge  (meaning 
thereby  that  the  judge  shall  perform  those 
functions  in  the  trial  of  the  case  winch  are 
bis  to  oerform,  according  to  the  recognized 


division  of  duties)  Is  to  my  mind  a  right  no 
less  firmly  established,  a  right  no  less  im- 
portant In  Its  nature,  than  trial  by  jury. 
Trial  by  court — that  Is,  by  both  judge  and 
jury,  with  each  legitimately  performing  only 
the  particular  function  given  by  law— is  the 
kind  of  a  trial  that  most  commends  Itself  to 
right  thinking  and  to  the  highest  sense  of 
justice,  and  that  best  accords  with  the  spirit 
of  our  law  and  with  the  principles  of  modern 
jurisprudence. 

It  is  no  less  a  wrong  for  the  jury  to  invade 
the  province  of  the  judge  than  it  is  for  the 
judge  to  invade  the  province  of  the  jury-  If 
a  judge,  forgetting  his  duty,  should  under- 
take to  Invade  the  province  of  the  jury,. and 
to  express  his  opinion  on  the  facts,  the  jury 
should  disregard  it,  and  should  refuse  to  fol- 
low his  opinion,  unless  it  accorded  with  their 
own.  On  the  other  hand,  If  the  jury  under- 
takes to  Invade  the  province  of  the  judge, 
and  to  Inject  Into  a  case  an  Issue  which  the 
judge  has  decided  Is  not  In  It,  the  judge 
should  likewise  repel  the  Invasion  of  his 
province,  and,  In  the  discharge  of  his  func- 
tion as  the  head  of  the  court,  directing  tfye 
progress  of  the  trial,  should  compel  the  jury 
to  keep  Its  place,  and  either  to  render  a  ver- 
dict on  some  Issue  submitted  or  else  make  a 
mistrial. 

It  Is  said  that,  If  this  proposition  were 
recognized  to  its  logical  end,  a  judge  might 
direct  a  verdict  In  a  criminal  case,  where  the 
facts  were  undisputed.  Perhaps  this  may  be 
a  logical  extension  of  the  doctrine  (though 
I  do  not  concede  that  it  is);  but,  even  If  it 
were,  still  it  is  to  be  remembered  that  we 
carry  few,  If  any,  of  our  legal  doctrines  to 
their  full  logical  end  in  actual  practice. 
This  is  true  with  courts,  just  as  it  is  with 
men  In  other  activities.  From  the  stand- 
point of  strict  logic,  we  might  say  that  no 
sensible  man  would  ever  eat  food  that  he 
knows  is  likely  to  disagree  with  him;  and 
yet,  In  actual  practice,  sensible  men  do  that 
very  thing  every  day.  But,  be  that  as  it 
may,  every  criminal  case  contains  the  issue 
of  guilty  or  not  guilty  of  the  offense  charg- 
ed, and  the  jury  must  first  believe  the  evi- 
dence, howsoever  strong  and  uncontradicted, 
before  they  are  compelled  to  render  a  verdict 
of  guilty.  The  jury  may  reject  evidence, 
but  they  cannot  supply  it  where  it  does  not 
exist.  And  it  must  be  kept  in  mind  that 
the  verdict  which  the  judge  refused  to  re- 
ceive In  the  present  case  is  one  which  could 
not  be  rendered  upon  a  rejection  of  testi- 
mony, but  only  upon  the  jury's  supplying 
certain  facts  of  which  there  was  no  evidence. 

Let  us  elaborate  this  last  proposition 
slightly.  The  Indictment  charged  murder— a 
homicide  committed  by  shooting  with  a  pis- 
tol. No  matter  how  conclusive  of  that  of- 
fense the  testimony  as  delivered  might  have 
been,  the  jury  might  have  disbelieved  it,  and 
could  have  rendered  a  verdict  of  not  guilty, 
without  going  beyond  their  legitimate  func- 
tion,  and   without   transgressing   upon   the 
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function  of  the  judge.  But  the  verdict  of- 
fered was  for  involuntary  manslaughter. 
Now,  this  is  an  offense  which  cannot  exist  in 
the  absence  of  a  certain  affirmative  charac- 
terizing element,  namely,  an  intention  to  do 
some  unlawful  act  other  than  to  kill;  and, 
as  was  pointed  out  in  Maughon's  Case,  7 
Ga.  App.  660,  665,  67  S.  E.  842,  this  unlaw- 
ful act  cannot  be  shooting  at  another,  for 
though  a  person  shoot  at  another  not  intend- 
ing to  kill,  still  if  death  ensues,  it  is  never- 
theless murder  under  the  express  provision 
of  section  67  of  the  Penal  Code  of  1910.  So 
the  Jury  in  this  case  could  not,  by  rejecting 
the  testimony,  or  by  rejecting  a  part  of  It 
and  giving  weight  to  the  rest  of  it,  find  any- 
thing to  supply  this  affirmative  element  es- 
sential to  the  existence  of  involuntary  man- 
slaughter. The  jury  had  no  power  to  go  out- 
Bide  of  the  evidence  to  find  this  affirmative 
element;  hence  by  no  possibility  was  it  In- 
cluded within  the  range  of  any  Issue  before 
them  for  decision. 

In  this  connection  it  is  well  enough  to 
draw  attention  to  a  difference  between  the 
modern  and  the  earlier  functions  of  juries. 
The  day  was  when  the  jury  had  the  right  to 
act  on  the  private  knowledge  of  its  members. 
From  our  studies  in  the  history  of  the  Eng- 
lish law  we  learn  that  in  the  earliest  times 
juries  acted  solely  on  what  they  knew  of 
tiie  case  or  of  the  parties;  later  they  might 
hear  witnesses,  but  could  still  legally  use 
their  personal  knowledge ;  but  now  our  Civil 
Code  of  1910  (section  5932)  provides:  "A  ju- 
ror should  not  act  on  his  private  knowledge 
respecting  the  facts."  In  the  days  when  ju- 
rors could  legally  act  on  their  private  knowl- 
edge of  the  facts,  it  would  have  been.  Improp- 
er for  a  judge  to  refuse  to  receive  from  the 
jury  a  verdict  of  any  offense  which  by  legal 
possibility  could  be  included  within  the 
charge  stated  In  the  indictment  When  that 
was  the  rule,  every  grade  and  degree  of  mur- 
der and  manslaughter,  as  well  as  a  number 
of  minor  offenses,  was  necessarily  in  issue 
when  the  accused  pleaded  not  guilty  to  an 
Indictment  charging  murder;  for,  even  though 
no  issue  of  fact  should  arise  under  the  tes- 
timony as  to  some  of  these  offenses,  the  court 
could  not  say  that  such  an  issue  had  not 
arisen  by  reason  of  some  matter  resting 
within  the  private  knowledge  of  the  jurors. 

This  is  no  doubt  the  rationale  underlying 
many  of  the  old  precedents  wherein  the  right 
of  a  judge  to  refuse  a  verdict  not  responsive 
to  the  issues  made  by  the  evidence  is  denied. 
Certainly  this  is  the  avowed  reason  for  the 
abrogation  of  the  ancient  practice  under 
which  Judges  punished  jurors  who  brought 
In  a  verdict  which,  according  to  the  testi- 
mony as  submitted,  was  necessarily  false. 
So  long:  as  jurors  might  act  upon  private 
knowledge,  the  judge  could  not  frame  the 
Issues,  except  in  so  far  as  they  were  depend- 
ent upon  the  scope  of  the  pleading.  Now 
that  the  right  of  jurors  to  act  upon  private 
knowledge  has  been  taken  away,  there  is  no 


longer  any  legal  difficulty  in  the  way  of  the 
judge's  framing  the  issues  in  accordance 
with  both  the  pleading  and  the  evidence.  It 
has  become,  not  only  his  right,  but  his  duty, 
to  do  so.  And  in  my  judgment  he  no  more 
infringes  upon  the  prerogative  of  the  jury 
when  he  refuses  to  receive  a  verdict  entirely 
beyond  the  fullest  possible  range  of  the  evi- 
dence than  when  he  refuses  to  receive  a  ver- 
dict beyond  the  fullest  possible  scope  of  the 
pleading. 

If  the  jurors,  acting  within  their  appro- 
priate sphere,  find  an  untrue  verdict  upon 
some  issue  submitted  to  them,  that  is  a  mat- 
ter which  the  judge  cannot  avoid,  so  far  as 
the  trial  Itself  is  concerned.  (It  is  to  be 
6een  that  I  am  now  drawing  the  distinction 
between  the  powers  of  the  judge  at  the  trial, 
and  the  powers  of  the  judge  on  motion  for  a 
new  trial ;  for  the  two  functions  are  different, 
and  need  not  be  exercised  by  the  same  per- 
son.) Whether  a  verdict  is  true  or  not  is  an 
issue  of  fact  which  the  judge  (on  the  trial) 
has  no  power  to  decide.  He  therefore  cannot 
refuse  to  receive  a  verdict  because  It  is  not 
true.  Whether  a  verdict  la  responsive  to  the 
issue  submitted  to  the  jury  is  a  question  of 
law;  and  hence,  to  that  extent,  the  judge 
may  control  the  verdict  as  to  this,  just  as 
he  may  control  it  as  to  matters  of  form,  as 
to  the  method  in  which  it  shall  be  received 
(that  is  to  say/ whether  in  open  court  or  at 
recess),  and  as  to  how  it  shall  be  published 
(that  is  to  say,  whether  by  the  oral  an- 
nouncement of  the  foreman,  or  in  writing 
signed  by  the  foreman,  or  on  a  poll  of  the 
entire  jury). 

After  a  verdict  has  been  received,  the  pow; 
er  and  the  function  of  the  judge  are  very 
different,  both  as  to  extent  and  as  to  limita- 
tions, from  what  they  were  on  the  trial.  (I 
mention  this  because  In  the  majority  opinion 
reference  has  been  had  to  the  decisions  which 
declare  that  the  court  cannot  set  aside  a 
verdict  in  a  criminal  case  except  on  motion 
of  the  accused.)  If,  after  the  trial,  the 
court  is  called  upon  to  deal  with  or  set  aside 
a  verdict,  the  judge  alone  constitutes  the 
court.  He  considers,  and  within  certain 
limitations  passes,  on  questions  both  of  law 
and  of  fact  But  before  this  jurisdiction 
can  be  exercised,  It  must  be  invoked  in  the 
way  prescribed  by  law.  In  that  way,  only 
the  accused  can  invoke  it;  the  state  cannot 
move.  This  proposition  is  in  no  wise  In- 
volved in  the  question  as  to  what  are  the 
respective  provinces  of  the  judge  and  of  the 
jury  on  the  trial  of  the  case.  It  Is  not  out 
of  deference  to  the  jury,  or  to  any  right  of 
trial  by  jury,  that  the  state  Is  denied  the 
right  to  move  to  set  the  verdict  aside.  The 
state  Is  just  as  remediless  to  except  if  the 
accused  is  discharged  by  some  act  of  the 
judge.  How  far  a  judge  may  take  steps, 
pass  orders,  and  give  directions,  in  order  to 
bring  the  ease  to  a  legitimate  end  so  far  as 
the  trial  is  concerned,  is  a  very  different 
proposition  from  the  proposition  as  to  when 
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and  bow  he  must  act  in  order  to  review  and 
correct  an  erroneous  finding,  verdict,  or 
judgment  which  has  already  been  rendered. 
The  two  things  stand  on  so  different  a  basis 
that  it  makes  only  for  confusion  of  thought 
to  attempt  to  argue  from  the  one  instance 
to  the  other. 

Certainly,  if  the  judge  had  received  the 
verdict  of  involuntary  manslaughter  in  .the 
present  case,  the  state  could  not  have  mov- 
ed to  set  it  aside;  and  if  the  accused  had 
filed  no  motion,  this  erroneous  result  would 
have  become  the  final  end  of  the  case.  The 
point  I  make  is  that  the  court  did  not  err 
In  guiding  the  jury  while  the  trial  was  still 
in  progress,  so  that  they  brought  their  part 
of  the  trial  to  a  legal  conclusion.  In  what 
he  did  and  in  what  he  told  them  he  was 
merely  guiding  them  as  a  judge  should  guide 
them.  He  told  them  the  truth — not  truth  of 
facts  (which  would  have  been  an  invasion  of 
their  province),  but  truth  of  law.  He  told  them 
that  the  verdict  they  offered  was  not  a  legal 
verdict;  and  this  was  true  as  a  matter  of 
law,  and  not  merely  as  a  matter  of  fact. 
He  told  them  that  they  should  retire  and  at- 
tempt to  make  a  lawful  verdict.  It  seems  to 
me  that  to  make  a  lawful  verdict  is  the  very 
object  of  having  a  jury — the  only  legitimate 
object  I  shall  never  hold  that  a  judge  errs 
because  he  tells  the  jury  that  it  is  their 
duty  to  make  a  lawful  verdict,  or  that  it 
is  their  duty  not  to  make  one  that  is  not 
lawful. 

More  could  be  said,  but  enough  has  prob- 
ably been  said  to  effect  the  sole  purpose  I 
have  In  mind,  and  that  is  to  protest  against 
our  looking  to  the  past,  instead  of  to  the 
present  and  to  the  future,  in  determining 
what  is  lawful  and  right  on  this  proposition 
which  divides  us.  I  realize  that  my  col- 
leagues have  taken  the  side  of  this  question 
which  many  judges,  perhaps  most  judges, 
to-day  would  take.  I  realize  that  their  line 
of  reasoning  is  consonant  with  the  general 
consensus  of  the  opinions  of  intelligent  men 
in  the  past  as  to  the  general  propositions  in- 
volved. But  this  is  a  question  as  to  which 
much  progress  in  thought  has  been  made  in 
the  past,  and  is  still  being  made.  Of  course, 
I  do  not  refer  to  the  particular  proposition 
involved  in  the  present  case,  but  to  the 
broader  general  proposition  as  to  how  the 
functions  of  judge  and  jury  can  best  be  co- 
ordinated in  the  trial  of  a  case.  The  trend 
of  progressive  thought  is  toward  condemna- 
tion of  the  general  verdict,  and  toward  the 
substitution  of  special  findings  of  fact  by 
the  jury.  Some  time  soon,  perhaps  in  less 
than  a  quarter  of  a  century,  I  expect  to  see, 
if  I  am  living,  even  criminal  cases  tried  ac- 
cording to  this  plan,  which  is  surest  in  its 
results,  freest  from  chances  of  error,  and, 
if  error  is  committed,  affords  the  greatest 
opportunity  for  easy  and  certain  review  and 
correction.  I  have  merely  tried  to  show 
that  right  of  trial  by  jury  is  not  impaired  by 


confining  the  jury,  in  their  deliberations  and 
finding,  to  specific  issues,  but  that  this  great 
and  valuable  right  is  increased  in.  efficiency ,- 
as  an  instrumentality  of  declaring  truth  and 
administering  justice,  by  Imposing  these 
limitations.  And  this  is  what  courts  are  for 
— to  declare  truth  and  to  administer  jus- 
tice. 


(10  Ga.  App.  S43) 
NANCE  v.  PATTERSON  et  al     (No.  8,864.  > 
(Court  of  Appeals  of  Georgia.    April  2,  1912. > 

(Syllabu*  by  the  Court.) 

Pleading  (|  243*)— Amendment- Petition- 
Subject-  Mattes. 

Where  a  petition  in  due  form  was  filed  in 
a  court  having  jurisdiction  of  the  parties  and 
of  the  subject-matter,  but  by  clerical  omission, 
the  petition  was  not  addressed  to  any  court* 
and  the  clerk  of  the  court  in  which  the  peti- 
tion was  filed  attached  process  thereto,  and 
the  same  was  duly  served  on  the  named  de- 
fendant, and  he  appeared  and  made  a  motion 
to  dismiss  the  petition,  because  not  addressed 
to  the  court  in  which  it  was  filed,  and  because 
the  clerk  was  not  authorised  to  attach  the 
process,  the  petition  was  amendable  by  insert- 
ing therein  the  court  in  which  it  was  filed,  and 
to  which  it  was  intended  to  be  addressed. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  |§  643-651,  820-822;    Dec  Dig.  § 

Error  from  City  Court  of  Blakely. 

Action  by  S.  T.  Nance  against  Donalson 
Patterson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Reversed. 

Hawes,  Pottle  ft  Wright,  for  plaintiff  in 
error.  H.  M.  Calhoun,  for  defendants  in  er- 
ror. 

HILL,  C  J.  The  plaintiff  sued  upon  an 
open  account,  and  prayed  process  requiring 
the  defendants  to  appear  at  the  next  term 
of  the  court,  to  answer  the  complaint.  The 
petition  was  in  due  form,  and  was  headed, 
"Georgia,  Early  County,"  but  was  not  direct- 
ed to  any  court.  The  clerk  of  the  city  court 
of  Blakely  attached  to  the  petition  a  process 
directed  to  the  defendants,  which  was  per- 
sonally served  on  each  of  them,  requiring 
them  to  be  and  appear  at  the  city  court  of 
Blakely  on  the  third  Monday  in  October  (the 
return  day  of  the  city  court  for  the  suit),  to 
answer  the  plaintiff's  demand.  The  defend- 
ants filed  a  motion  to  dismiss  the  suit:  (1> 
Because  the  petition  was  not  directed  to  any 
court;  and  (2)  because  the  clerk  of  the  city 
court  of  Blakely  was  without  any  authority 
of  law  to  attach  to  the  petition  the  process 
requiring  the  defendants  to  be  and  appear 
at  the  city  court  of  Blakely  on  the  third 
Monday  in  October,  and  the  city  court  of 
Blakely  was  therefore  without  Jurisdiction  to 
try  the  case.  Subject  to  the  motion  to  dis- 
miss, the  defendants  appeared  and  filed  an 
answer  at  the  appearance  term.  The  plain- 
tiff moved  to  amend  the  petition  by  alleging 
as  follows:  "Plaintiff  brought  said  petition 
to  the  city  court  of  Blakely,  and  handed  the 
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same  to  the  clerk  of  •  the  court  for  filing 
therein.  Said  petition  was  filed  in  said 
court,  and  process  issued  directing  the  de- 
fendants to  answer  said  petition  to  the  city 
court  of  Blakely,  and  an  answer  was  accord- 
ingly  filed  by  defendant  in  said  court.  Plain* 
tiff,  by  leave  of.  the  court,  amends  his  petition 
by  addressing  the  same  as  follows:  To  the 
City  Court  of  Blakely.'"  The  presiding 
judge  refused  to  allow  the  amendment,  and 
the  plaintiff  excepts. 

We  hold  that  the  court  erred  in  refusing 
to  allow  the  amendment.  The  omission  to  ad- 
dress the  petition  to  the  court  In  which  it 
was  filed  was  manifestly  a  clerical  error. 
The  clerk  was  authorized  to  attach  a  process 
to  the  petition,  addressed  to  the  named  de- 
fendants therein. 

Judgment  reversed. 

POTTLE,  J.,  disqualified. 


(10  Oa.  App.  834) 

PONDER  v.  STATE.     (No.  3,670.) 
(Court  of  Appeals  of  Georgia.    April  2,  1012.) 

(Syllabus  by  the  Court.) 

Homicide  (8  309*)— Instructions-— Volunta- 
ry Manslaughter. 

The  evidence  in  behalf  of  the  state  de- 
manded a  verdict  finding  the  defendant  guilty 
of  murder,  and  under  the  defendant's  state- 
ment he  was  fully  justified  in  the  homicide. 
There  is  no  view  or  the  evidence  which  au- 
thorized the  submission  of  the  issue  of  the  de- 
fendant's guilt  of  voluntary  manslaughter  to 
the  jury,  and  the  court  erred  in  instructing  the 
jury  upon  the  subject  of  voluntary  manslaugh- 
ter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  649-656;    Dec  Dig.  §  309.*] 

Error  from  Superior  Court,  Screven  Coun- 
ty;  B.  T.  Rawllngs,  Judge. 

Oliver  Ponder  was  convicted  of  voluntary 
manslaughter,  and  brings  error.     Reversed. 

J.  W.  Overstreet,  for  plaintiff  in  error. 
Alfred  Herrington,  Sol.  Gen.,  and  Hlnes  & 
Jordan,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(10  Go.  App.  835) 

HARRIS  v.  STATE.     (No.  3,720.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

Sufficiency  or  Evidence— Fraud. 

The  evidence  on  the  point  of  fraudulent 
intent  is  not  sufficient  to  authorize  conviction. 
The  case  is  controlled  by  the  decision  of  this 
court  in  Mulkey  v.  State,  1  Ga.  App.  521,  57 
S.  E.  1022.  . 

Error  from  City  Court  of  Madison;   K.  S. 
Anderson,  Judge. 


Gus  Harris  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Percy  Mlddlebrooks,  for  plaintiff  in  error. 
A.  G.  Foster,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed 

POTTLE,  J.,  not  presiding. 

(10  G&.  App.  83*) 
FLANDERS  v.  SAILORS.     (No.  3,803.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

Appeal  and  Error  (§  1006*)— Review— Suf- 
ficiency of  Evidence. 

There  being  evidence  of  some  facts  and 
circumstances  sufficient  to  authorize  a  finding 
that  the  plaintiff  was  not  a  bona  fide  purchaser 
for  value  before  maturity  of  the  acceptance 
sued  on,  and  it  appearing  that  the  defendant 
had  paid  all  that  the  property  for  which  the 
acceptance  was  given  was  worth,  the  plea  of 
failure  of  consideration  was  not  without  evi- 
dence to  support  it,  and  the  refusal  of  the 
judge  of  the  superior  court  to  set  aside  on 
certiorari  the  fourth  consecutive  verdict  in  fa- 
vor of  the  defendant  will  not  be  disturbed,  al- 
though there  were  minor  errors  committed 
during  the  trial  in  the  magistrate's  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §5  3951-3954;  Dec.  Dig.  $ 
1006.M 

Error  from  Superior  Court,  Jackson  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  L.  E.  Flanders  against  W.  L. 
Sailors.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

A.  0.  Brown,  for  plaintiff  in  error.  P.  Coo- 
ley,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(11  Oa.  App.  9) 

CHURCH  v.  CITY  OF  ATLANTA 
(No.  3,933.) 

(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court) 

Postponement  or  Trial— Ebbob. 

Under  the  facts  appearing  in  the  record,  it 
was  error  to  refuse  to  postpone  the  trial  in 
the  recorder's  court  for  one  day  to  enable 
counsel  for  the  defendant  to  prepare  his  de- 
fense. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Charles  A.  Church  was  convicted  of  vio- 
lating an  ordinance  of  the  City  of  Atlanta, 
and  brings  error.    Reversed. 

Frank  L.  Haralson,  for  plaintiff  in  error. 
Jas.  L.  May  son  and  W.  D.  Ellis,  Jr.,  for  de- 
fendant in  error. 

RUSSELL,  J.    Judgment  reversed. 
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(11  Ga;  App.  10) 

POWELL  t.  STATE.     (No.  3,996.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabu*  by  the  Court.) 

Swindling— Evidence. 

This  case  is  controlled  by  the  decision  of 
this  court  in  Adams  v.  State  (No.  3,954)  74 
&  E.  95,  decided  March  17,  1912. 

Error  from  City  Court  of  Dublin;  Jas.  B, 
Hicks,  Judge. 

Hilliard  Powell  was  convicted  of  crime, 
and  brings  error.    Reversed. 

Burch  &  Burch,  for  plaintiff  In  error.  Geo. 
B.  Davis,  SoU  for  the  State. 

HILL,  C.  J.    Judgment  reversed. 

CLO  Ga.  App.  880) 

BRACEWELL  et  al.  v.  STATE.     (No.  8,574.) 

(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(SyUabue  by  the  Court.) 

L  Affray  (|  2*)—  Defenses— Self- Defense. 
When  two  or  more  persons  are  on  trial 
for  an  affray  (which  occurred  at  a  place  where 
a  congregation  of  people  were  assembled  for 
Sunday  school  purposes),  and  one  of  the  de- 
fenses relied  upon  was  that  the  defendants 
were  repelling  an  unlawful  assault  and  battery 
made  upon  them,  it  was  erroneous  for  the 
judge  to  restrict  the  defendants,  in  the  exercise 
of  their  right  of  self-defense,  to  the  right  only 
of  defending  against  a  felonious  assault     Re- 

?;ardless  of  the  character  of  the  place,  the  de- 
endants  would  have  the  right  to  protect  them- 
selves against  an  assault,  or  assault  and  bat- 
tery, or  even  to  resent  the  use  of  opprobrious 
words  and  abusive  language,  provided  in  so 
doing  they  did  not  exceed  the  proper  measure 
of  resistance. 

[Ed.  Note.— For  other  cases,  see  Affray,  Cent 
Dig.  |  5;   Dec  Dig.  |  2.*] 

2.  Review. 

The  other  assignments  of  error  in  regard 
to  the  charge  of  the  court  involve  questions 
which  are  not  likely  to  recur  on  a  second  trial. 
In  so  far  as  the  instructions  of  the  judge  rela- 
tive to  the  form  of  the  jury's  verdict  are  con- 
cerned, the  exceptions  are  without  merit 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

R.  S.  Bracewell  and  others  were  convicted 
of  affray,  and  bring  error.    Reversed. 

John  R.  Cooper,  for  plaintiffs  In  error. 
Geo.  B.  Davis,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 
POTTLE,  J*  not  presiding. 


(10  Ga.  App.  861) 

CARTER  et  si  v.  STATE.     (No.  4,001.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Cbiminal  Law  (f  854*)— Trial— Separa- 
tion OF  JUBT. 

To  ask  the  counsel  engaged  in  the  trial  of 
a  criminal  case,  in  the  hearing  of  the  jury,  if 
they  will  consent  to  a  separation  of  the  jury 


pending  the  trial,  is  bad  practice;  its  tendency 
being  to  deprive  one  or  the  other  of  the  parties 
of  the  free  exercise  of  his  will  or  judgment  on 
the  subject.  If,  however,  both  the  solicitor 
general  and  the  counsel  for  the  accused  con- 
sent to  the  separation,  the  latter  will  not  be 
heard  to  move  for  a  mistrial  on  the  following 
morning,  when  the  jury  reassembles,  on  the 
ground  that  the  request  made  by  the  judge 
before  the  jury  was  an  improper  coercion  of 
his  will,  and  deprived  him  of  the  free  exercise 
of  his  judgment,  and  prevented  the  accused 
from  having  a  fair  and  impartial  trial.  Sul- 
livan v.  Padrosa,  122  Ga.  339,  50  S.  E.  142; 
O'Dell  v.  State,  120  Ga.  152,  47  S.  E.  577. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§•  2039-2047;  Dec  Dig.  § 
854.»] 

2.  Review  on  Appeal. 

No  material  error  of  law  appears  in  the 
conduct  of  the  trial,  though  some  of  the  ex- 
cerpts from  the  charge  of  the  court,  to  which 
exception  is  taken,  are  not  entirely  satisfac- 
tory. The  case  on  the  facts  is  very  weak,  but 
there  is  some  slight  evidence  to  sustain  the 
verdict,  and  this  court  cannot  interfere. 

Error  from  City  Court  of  Blackshear; 
Walter  A.  Milton,  Judge. 

Lawton  Carter  and  others  were  convicted! 
of  crime,  and  bring;  error.    Affirmed. 

Jas.  R.  Thomas,  for  plaintiffs  In  error.  S. 
F.  Memory,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed* 


(ll  Ga.  App.  2l> 
WINNOMS  v.  STATE. .  (No.  4,019.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912. > 

(ByUabue  by  the  Court.) 

Labcbnt  (I  55*)— Hog  Stealing— Evidence. 
There  was  no  evidence  that  the  offense  of 
hog  stealing  had  been  committed  by  any  one 
in  the  present  case;  nor  was  there  any  evi- 
dence connecting  the  accused  with  the  offense 
of  hog  stealing. 

[Ed.  Note.— For  other  cases,  see  Larceny,. 
Cent.  Dig.  ||  152,  164,  105,  167-169;  Dec. 
Dig.  |  55>] 

Error  from  Superior  Court,  Wilkinson 
County;  Jas.  B.  Park,  Judge. 

George  Winnoms  was  convicted  of  hog 
stealing,  and  brings  error.    Reversed. 

Livingston  Kenan,  for  plaintiff  in  error* 
Jos.  E.  Pottle,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J*   Judgment  reversed. 


(11  Ga.  App.  29> 
BARROW  v.  STATE,     (No.  4,030.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(SyUabu*  by  the  Court.) 

Criminal  Law  (}  1J.59*)  —  Appeal  —  Sxtffi- 
cienct  op  Evidence. 

The  evidence  authorized  the  conviction  of 
the  plaintiff  in  error,  and  there  was  no  error 
in  overruling  his  petition  for  certiorari.  The 
fact  that  the  jury  believed  the  single  witness 
for  the  state,  despite  the  testimony  of  a  num- 
ber of  witnesses  whose  evidence  as  to  her  gen- 
eral bad  reputation  was  used  for  the  purpose 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Ga.) 


GURLEY  v.  STATE 


441 


of  impeachment,  affords  no  ground  for  setting 
aside  the  finding.  The  plaintiff  in  error  cannot 
•complain  that  some  of  his  codefendants  were 
unjustly  convicted,  when  his  own  conviction 
is  authorized  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  3074-3083;  Dec  Dig.  § 
1159.*] 

Error  from  Superior  Court,  Greene  County; 
Jas.  B.  Park,  Judge. 

Mose  Barrow  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Hamilton  McWhorter  and  J.  G.  Faust,  for 
plaintiff  in  error.  Jos.  E.  Pottle,  SoL  Gen., 
and  Jas.  Davison,  for  the  State. 

RUSSELL,  J*    Judgment  affirmed. 


(10  Oa.  App.  841) 

GURLEY  t.  STATE.     (No.  3,855.) 
< Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1*  Labcent  (I  55*)— Criminal  Prosecutions 
—Sufficiency  of  Evidence. 

The  evidencet  though  circumstantial,  au- 
thorized the  conviction  of  the  defendant,  and 
the  assignments  of  error  as  to  the  admission 
of  testimony  and  as  to  the  argument  of  coun- 
sel for  the  state  are  immaterial. 

(Ed.  Note: — For  other  cases,  see  Larceny, 
Cent  Dig.  §§  152,  164-169;    Dec  Dig.  §  55.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Criminal  Law  (§  1064%*)—WRrr  of  Er- 
ror—Records— Questions  Presented  for 
Review. 

In  a  prosecution  for  larceny,  a  ground  of 
motion  for  a  new  trial,  which  is  not  fully  ap- 
proved by  the  court,  cannot  be  considered  by 
the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2676,  2887,  2948;  Dec. 
Dig.  *  1064%.*1 

3.  Criminal  Law  (8  782*)— Trial— Instruc- 
tions—Conflicting  Testimony. 

In  a  criminal  case,  a  charge  that  if  the 
Jury  find  any  conflict,  and  cannot  reconcile  it, 
so  as  to  give  effect  to  all  the  testimony,  they 
may  take  the  entire  testimony,  run  over  it, 
glean  from  it  the  truth,  and  wherever  they 
find  the  truth  to  be,  between  the  charges  in 
the  indictment  and  the  plea  of  not  guilty,  let 
4t  control  the  verdict,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1847,  1849,  1851,  1852, 
1877,  1878,  1880-1882,  1906,  1907,  1909-1911, 
1960,  1966,  1967;    Dec  Dig.  §  782.*] 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

Charlie  D.  Gurley  was  convicted  of  lar- 
ceny from  the  house,  and  brings  error.  Af- 
firmed. 

P.  L.  Smith  and  I.  T.  Irvin,  Jr.,  for  plain- 
tiff In  error.  Thos.  J.  Brown,  Sol.  Gen.,  and 
R.  C.  Norman,  for  the  State. 

RUSSELL,  J.  [1]  The  plaintiff  in  error, 
-Charlie  D.  Gurley,  was  Indicted  jointly  with 
Pat  Gurley  for  the  offense  of  larceny  from 
the  house.  The  theft  of  $200  In  money,  and 
of  an  ancient  German  coin  said  to  be  worth 


$400,  was  charged  in  the  accusation.  Charlie 
Gurley  defended  by  proof  of  an  alibi.  The 
theft  was  alleged  to  hare  been  committed  on 
the  night  of  May  12th,  and  testimony  was 
adduced  to  the  effect  that  he  was  at  a  board- 
ing house  in  Elberton  that  night  for  supper 
and  after  supper,  and  was  in  his  room  at 
the  boarding  house  early  the  next  morning. 
The  distance  from  Elberton  to  the  scene  of 
the  larceny  was  between  40  and  45  miles. 
The  strongest  Incriminatory  circumstance 
against  the  accused  was  his  statement,  a 
short  time  before  the  larceny,  that  he  knew 
where  there  was  $1,000  In  a  trunk,  and  no 
one  living  In  the  house  except  a  man  and  a 
woman.  The  evidence  showed  the  prosecutor 
and  his  sister  lived  alone  In  the  house  In 
which  this  larceny  was  committed,  and  that 
they  kept  their  money  in  a  trunk.  It  was 
also  shown  that  the  defendant  Pat  Gurley, 
who  was  a  brother  of  the  defendant  Charlie 
Gurley,  boarded  with  the  prosecutor  and  was 
thoroughly  familiar  with  the  premises.  It 
was  further  shown  that  Charlie  Gurley  made 
a  contradictory  statement  as  to  his  presence 
In  Wilkes  county  about  the  time  of  the  lar- 
ceny, having  denied  that  he  was  in  Wilkes 
county  about  that  time.  The  state  produced 
evidence  to  the  effect  that,  while  the  prosecu- 
tor and  his  sister  were  at  supper,  some  one 
entered  the  room  where  the  trunk  contain- 
ing the  prosecutor's  title  deeds  and  other  val- 
uable papers,  as  well  as  his  money,  were 
kept,  and  carried  out  the  trunk  containing 
them.  It  was  too  dark  that  night  to  find 
the  trunk,  but  on  the  next  morning  tracks 
were  discovered  which  were  similar  to  those 
made  by  the  shoes  of  the  accused,  and,  some 
distance  down  the  road,  the  trunk,  which  had 
been  broken  open,  was  found.  There  was 
blood  on  the  trunk,  and  it  was  shown  that 
Charlie  Gurley,  about  the  same  time  had  a 
fresh  wound  upon  his  hand,  which  had  bled. 
The  evidence  of  the  defendant's  guilt  was 
not  conclusive;  but  we  think,  from  the  fact 
that  the  house  was  entered  by  one  thorough- 
ly familiar  with  the  surroundings,  the  fact 
that  the  two  brothers  were  together  at  dif- 
ferent places  about  the  time  of  the  larceny, 
and  that  Pat  Gurley  fled  and  has  not  been 
arrested,  taken  in  connection  with  the  blood 
upon  the  trunk  and  the  wound  upon  the 
hand  of  Charlie  Gurley,  are  sufficient  to  au- 
thorize the  Inference  of  Charlie  Gur ley's 
guilt 

[2]  Exception  Is  taken  to  the  admission  of 
testimony  from  the  sheriff  of  Hart  county  to 
the  effect  that  he  has  been  unable  to  locate 
or  arrest  the  defendant  Pat  Gurley;  the 
ground  of  objection  being  that  this  evidence 
was  irrelevant  and  prejudicial,  because  Char- 
lie Gurley  alone  was  on  trial.  This  ground 
of  the  motion  is  not  fully  approved  by  the 
court,  and  for  that  reason  cannot  be  consid- 
ered. 

In  the  motion  for  a  new  trial,  complaint 
is  made  that  the  judge  permitted  the  coun- 
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sel  for  tbe  state  to  comment  on  some  poetry 
written  in  the  back  of  the  guest  register  of 
the  boarding  house.  We  fail  to  see  the  rele- 
vancy of  this  poetry  in  the  back  of  the  regis- 
ter, and  think  that  counsel  could  properly 
have  been  required  to  discontinue  the  com- 
ments on  It;  but  there  is  nothing  in  the  as- 
signment of  error  which  enables  us  to  judge 
of  the  nature  of  the  comments,  or  to  decide 
that  they  were  injurious  to  the  plaintiff  in 
error.  The  comments  may  have  been  a  mere 
matter  of  pleasantry,  and  consequently  of 
no  pith  or  moment  in  affecting  the  considera- 
tion of  the  jury. 

[3]  There  was  no  error  in  the  charge  of 
the  court  upon  the  subject  of  the  conflict  in 
testimony.  The  court's  statement,  "If  you 
find  any  conflict,  and  you  cannot  reconcile 
it,  so  as  to  give  effect  to  all  the  testimony 
presented,  then  you  take  the  entire  testi- 
mony, run  over  It,  and  glean  from  it  the 
truth,  and  wherever  you  find  the  truth  of  the 
transaction  to  be,  between  the  charges  in 
the  indictment  and  the  defendant's  plea  of 
not  guilty,  let  It  control,  shape,  and  mold 
your  verdict,"  is  in  accord  with  the  true  rule 
as  to  the  jury's  doubt  where  there  is  con- 
flict In  the  testimony. 

Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 

(11  Ga.  App.  10) 

DAVIS   ▼.    STATE.      (No.   3,995.) 

(Court  of  Appeals  of  Georgia.     April  2, 

1912.) 

(Syllabus  by  the  Court.) 

1.  District  and  Pboseouting  Attorneys  (| 
3* )  —Substitutes. 

An  attorney,  appointed  by  the  judee  of 
the  superior  court  of  the  Eastern  judicial  cir- 
cuit to  act  as  solicitor  general  pro  tempore 
during  the  absence  of  the  regular  incumbent 
of  that  office,  has  full  power  and  authority  to 
perform  all  the  duties  devolving  upon  the  so- 
licitor general,  including  those  imposed  upon 
him  as  ex  officio  solicitor  of  the  city  court  of 
Savannah,  when  the  judge  of  the  latter  court 
fails  to  exercise  the  power,  conferred  upon 
him  by  the  law  creating  the  court,  to  designate 
an  attorney  to  act  during  the  absence  of  the 
solicitor  general. 

[Ed.  Note.— For  other  cases,  see  District 
and  Prosecuting  Attorneys,  Cent  Dig.  §§  10- 
17;    Dec  Dig.  f  3.*] 

2.  Criminal  Law  (8  1030*)— Tbial— Coun- 
sel fob  Pbosecution— Time  fob  Objec- 
tion. 

The  right  of  an  attorney  to  act  as  solicitor 
in  the  city  court  of  Savannah,  where  he  ap- 
pears as  such  by  permission  of  the  court  and 
without  objection  from  one  against  whom  a 
criminal  accusation  has  been  filed,  cannot  be 
brought  in  question  for  the  first  time  after 
conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  261&-2621,  2632,  2653; 
Dec  Dig.  |  10S>.»] 

3.  Criminal  Law  (f  211*)— Accusation  in 
City  Coubt— Requisites. 

A  criminal  accusation  in  the  city  court 
of  Savannah  must  be  drawn  up  by  the  prose- 
cuting officer,  but  need  not  be  supported  by 


a  precedent  affidavit.  McDonnell's  Code  of 
Savannah,  p.  426;  Wright  v.  Davis,  120  Ga. 
670   (4),  48  S.  E.   170. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  420-430,  431;  Dec.  Dig. 
{  211.*] 

4.  Sufficiency  of  Evidence— No  Ebbob. 

The  evidence  fully  authorizes  the  verdict, 
and  no  error  of  law  appears. 

Error  from  City  Court  of  Savaunah;  Davis 
Freeman,  Judge. 

Clara  Davis,  alias  King,  was  convicted  of 
crime,  and  brings  error.    Affirmed. 

Robt  Lk  Coldlng,  for  plaintiff  in  error. 
Walter  C.  Hartrldge,  Sol.  Gen.,  and  Morris 
H.  Bernstein,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(11  Ga.  App.  14> 
LEWIS   v.   STATE.      (No.  4,003.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912. > 

(Syllabus  by  the  Court.) 

h  Criminal   Law    (f    254*)— Trial— Argu- 
ment of  Counsel. 

Where  a  *  criminal  case  is  submitted  to 
the  presiding  judge  by  consent,  without  the 
intervention  of  a  jury,  it  is  discretionary  with 
the  judge  whether  or  not  he  will  hear  argu- 
ment from  counsel;  and  where  the  case  is  sub- 
mitted by  consent  without  argument,  it  is  not 
error,  after  the  court  has  intimated  the  prob- 
ability of  an  adverse  decision,  to  refuse  to- 
permit  counsel  for  the  accused  to  withdraw 
his  consent  and  make  an  argument  in  the  case. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §|  537,  538,  543;  Dec  Dig.  § 
254.*] 

2.  Criminal    Law    (|    254*)— Trial— Deci- 
sion bt  Judge. 

The  fact  that  the  presiding  judge,  to 
whose  decision  the  issues  of  fact  were  submit- 
ted, in  rendering  his  decision  remarked  that 
the  accused  had  not  proved  his  innocence,  is 
not  cause  for  setting  aside  the  judgment  of 
conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  537,  538,  543;  Dec.  Dig.  § 
254.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  judgment  of 
conviction. 

Error  from  Superior  Court,  Quitman  Coun- 
ty; W.  C.  Worrill,  Judge. 

William  Lewis  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  B,  Ouerry,  for  plaintiff  in  error.  J. 
A.  Laing,  Sol.  Gen.,  and  R.  R.  Arnold,  for 
the  State. 

POTTLE,  J.    Judgment  affirmed. 


(10  Ga.  App.  840> 
WILLIAMS  v.  ALLISON.     (No.  3,804.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

L  Evidence    (5    17*) —Judicial    Notice  — 
Computation  of  Time. 

The  courts  will  take  judicial   cognizance 
of  the  computation  of  time,  and  of  what  days 
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of  the  month  are  Sundays.     Dorough  v.  Equi- 
table Mortgage  Co.,  118  Ga.  178,  45  S.  E.  22. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  21;   Dec  Dig.  |  17.*] 

2.  Sunday  (§13*)  —Contracts  —  Validity. 
A  contract  executed  on  Sunday,  and  which 
is  connected  with  or  relates  to  the  business  or 
work  of  the  ordinary  calling  of  one  of  the  par- 
ties to  the  contract,  and  does  not  relate  to 
work  of  necessity  or  charity,  is  invalid,  and 
cannot  be  enforced.  Penal  Code  1910,  j  416; 
Thompson  v.  Wilkinson,  9  Ga.  App.  367,  71 


S.  E.  678;  McAuliffe  v.  Vaughan,  135  Ga.  '852, 
70  S.  E.  322,  33  L.  R.  A  (N.  S.)  255. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  §§  86-44;  Dec.  Dig.  |  13.*] 

3.  Sunday  (|  13*)— Contracts— Validity. 

A  contract  made  by  the  owner  of  real  es- 
tate and  personal  property  with  a  real  estate 
agent,  placing  the  property  in  the  hands  of  the 
agent  to  be  sold,  and  fixing  the  commission  to 
be  paid  to  him,  and  the  terms  of  the  sale,  is 
a  contract  in  connection  with  the  ordinary 
calling  or  business  of  the  real  estate  agent, 
and,  if  executed  on  the  Sabbath  day,  cannot  be 
enforced  by  the  agent,  although  the  contract 
may  not  have  been  made  in  the  prosecution 
of  the  ordinary  business  or  calling  of  the  own- 
er of  the  property.  If  the  contract  is  executed 
in  the  prosecution  of  the  ordinary  business  of 
either  party  thereto,  and  is  executed  on  Sun- 
day, it  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  §§  36-44;   Dec  Dig.  |  13.*] 

Error  from  City  Court  of  Americas;  J.  A. 
Hixon,  Judge. 

Action  by  F.  L.  Allison  against  Mrs.  J.  H. 
Williams.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reyersed. 

W.  P.  Wallis  and  H.  B.  Oxford,  for  plain- 
tiff In  error.  Ellis,  Webb  &  Ellis,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  reversed. 


<10  Ga.  App.  834) 

DOWDELL  v.  STATE.     (No.  3,713.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Sufficiency  of  Evidence. 

The  case  is  a  close  one  upon  the  evidence, 
but  the  testimony  in  behalf  of  the  state  au- 
thorized the  conviction  of  the  accused. 

2.  Bias  ob  Prejudice  of  Judge. 

There  is  nothing  in  the  record  that  in- 
dicates that  the  judge  was  prejudiced  or  biased 
against  the  defendant,  so  as  to  diminish  in 
the  slightest  degree  his  right  to  a  fair  trial, 
or  that  he  did  not  have  a  fair  trial. 

3.  Criminal  Law   (|  1166% •)— Competency 
of  Jubobs— Relationship  to  Pabties. 

It  not  being  manifest  that  W.  H.  Feagin 
was  the  prosecutor  in  the  case,  and  the  evi- 
dence not  being  sufficient  to  show  that  he  was 
in  fact  the  prosecutor,  it  does  not  appear  that 
the  relationship  of  one  of  the  jurors  to  Feagin 
was  prejudicial  to  the  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  3114-3123;  Dec.  Dig.  | 
1166%.»] 

4.  Charge  of  Coubt— Alibi. 

The  court's  instructions  to  the  jury  upon 
the  subject  of  alibi  were  free  from   error. 


5.  Chaboe  of  Coubt— Construction   as  a 
Whole. 

The  excerpts  from  the  charge  of  the 
court,  when  considered  in  connection  with  the 
charge  as  a  whole,  were  correct,  and  fully 
presented  every  material  issue  involved  in  the 
trial. 

Error  from  City  Court  of  Americus ;  J.  A 
Hixon,  Judge. 

Goodwin  Dowdell  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  B.  Hudson  and.  L.  J.  Blalock,  for  plain- 
tiff In  error.  J.  B.  Williams,  Sol.  Gen.,  for 
the  State. 

RUSSELL,  J.    Judgment  affirmed. 

# 

POTTLE,  J.,  not  presiding. 

01  Ga.  App.  8) 
SOUTHERN  RY.  CO.  ▼.  LANG.  (No.  8,005.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Sufficiency  of  Petition— Demubreb. 

The  petition  as  amended  was  not  subject 
to  the  demurrer. 

2.  Cebtiobabi    (I   68*)— Review— Questions 
of  Pact. 

There  was  some  evidence  from  which  the 
jury  could  find  that  the  servants  of  the  de- 
fendant in  charge  of  its  engine  could  have  seen 
the  plaintiff's  cow  in  time  to  have  stopped  the 
train  before  striking  the  animal,  and  there  was 
no  abuse  of  discretion  in  overruling  the  cer- 
tiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  ||  180-182;    Dec.  Dig.  |  68.*] 

Error  from  Superior  Court,  Wayne  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Action  by  N.  H.  Lang  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Bennet,  Twitty  &  Reese  and  Llttlefleld  & 
Poppell,  for  plaintiff  in  error.  Jas.  R.  Thom- 
as, for  defendant  in  error. 

.    POTTLE,  J.    Judgment  affirmed. 


(10  Ga.  App.  838) 

CAMPBELL  v.  ALKAHEST  LYCEUM 
SYSTEM.      (No.  3,740.) 

(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Pleading    (§  354*)— Parol   Evidence  — 
Written  Contract. 

The  written  contract  was  unambiguous 
and  explicit  as  to  terms  and  complete.  The 
presiding  judge  did  not  err  in  striking  that 
portion  of  the  answer  which  attempted  to  in- 
graft upon  the  express  terms  of  the  written 
contract  by  parol  mconsistent  terms  and  con- 
ditions. Civil  Code  1910,  |  5788;  Fleming  v. 
Satterfield,  4  Ga.  App.  351,  61  S.  E.  518. 

[Ed.   Note.— For  other  cases,   see   Pleading, 
Cent.  Dig.  ||  1092-1095;   Dec  Dig.  |  354.*] 

2.  Evidence  (5  353*)— Action  on  Contract 
—Evidence. 

The  contract  was  signed  in  the  name  of 
the  corporation,  with  the  letters  "L.  S."  af- 
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fixed,  intended  as  the  seal  of  the  corporation. 
The  evidence  showed  that  it  was  executed  for 
the  corporation  by  its  president,  who  was  au- 
thorized to  make  the  contract  for  the  corpora- 
tion. Besides,  the  corporation  was  endeavor- 
ing to  enforce  it.  There  was  no  error  in  ad- 
mitting the  contract  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  |  353.*] 

3.  Review  on  Appeal. 

The  evidence  demanded  the  verdict  as  di- 
rected, and  the  writ  of  error  is  so  clearly  with- 
out merit  that  the  judgment  is  affirmed  and 
the  motion  for  10  per  cent,  damages  allowed. 

Error  from  City  Court  of  Monroe;  A.  C. 
Stone,  Judge. 

Action  by  tl;e  Alkahest  Lyceum  System 
against  J.  R.  Campbell.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Walker  &  Roberts,  for  plaintiff  in  error. 
Napier  &  Cox,  for  defendant  in  error. 

HILL*  C.  J.  Judgment  affirmed,  with  dam- 
ages. 

(11  Ga.  App.  9) 

BELL  &  HARRELL  v.  KWILECKL 
(No.  3,015.) 

(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Attorney  and  Client  (§  101*)— Attthob- 
itt  of  Attorney— Receiving  Payments, 

"Without  special  authority,  attorneys  can- 
not receive  anything  in  discharge  of  a  client's 
claim,  but  the  full  amount  in  cash.*'  Civil 
Code  1910,  8  4956;  Patterson  v.  Childs,  9  Ga. 
App.  646,  72  S.  E.  45. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  §§  209-216;  Dec  Dig. 
I  101.*] 

2.  No  Erbob— Cebtiorabi  Sustained. 

The  court  did  not  err  in  sustaining  the 
certiorari  and  entering  final  judgment  in  the 
plaintiffs  favor. 

Error  from  Superior  Court,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  I.  Kwilecki  against  Bell  &  Har- 
rell.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

A.  E.  Thornton,  for  plaintiff  in  error.  Will 
H.  Krause,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 

(11  Ga.  App.  15) 

BANISTER  r.  STATE.     (No.  4,012.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Cbiminaii    Law    (§    1064*)— Appeal— Ad- 
mission op  Evidence. 

A  ground  of  a  motion  for  a  new  trial, 
complaining  of  the  admission  of  testimony, 
which  fails  to  set  out,  either  literally  or  in 
substance,  the  testimony  objected  to,  presents 
no  question  for  decision  by  the  reviewing 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  2676,  2887,  2948;  Dec 
Dig.  S  1064.»] 


2.  Criminal  Law  (||  1036,  1129*)— Appeal 

—Assignments  of  Ebrob. 

The  fact  that  evidence  may  have  been 
obtained  by  an  invasion  of  the  constitutional 
rights  of  the  accused  cannot  be  taken  advan- 
tage of  by  a  general  assignment  of  error  that 
the  verdict  is  contrary  to  tbe  evidence.  If 
such  evidence  be  admitted  without  objection, 
and  be  otherwise  sufficient  to  convict,  the 
verdict  will  not  be  set  aside  on  account  of  the 
manner  in  which  the  evidence  was  obtained. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1631-1690,  2639-2641, 
2954-2964;    Dec.   Dig.   §§   1036,  1129.*] 


Error  from  Superior  Court,  Bryan  County; 
W.  W.  Sheppard,  Judge. 

Fortune  Banister  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  W.  Gordon,  Jr.,  and  W.  F.  Slater,  for 
plaintiff  in  error.  N.  J.  Norman,  SoL  Gen.» 
for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(10  Ga.  App.  835> 
MACK   r.    STATE.      (No.   8,717.) 
(Court  of  Appeals  of  Georgia.    April  2, 1912. > 

9 

(Syllabus  by  the  Court.) 

1.  Cbiiainaii  Law  (8  914*)— New  Tbiait~ 
Grounds— Riflings  on  Indictment. 

A  judgment  overruling  a  demurrer  to  an 
accusation  should  be  excepted  to  directly  by 
exceptions  pendente  lite  properly  preserved  in 
the  record,  or  by  exceptions  in  the  final  bill 
of  exceptions  timely  filed.  It  does  not  con- 
stitute a  proper  ground  in  a  motion  for  a 
new  trial.— Williams  v.  State,  4  Ga.  App.  853, 
62  S.  E.  525. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  2146-2151;  Dec.  Dig.  * 
914.*] 

2.  Criminal  Law  (|  1064%  •)— Writ  of  Erbor 
—Presenting  Questions  in  Trial  Court 
—Motion  for  New  Trial. 

Grounds  contained  in  an  amended  motion,, 
not  verified  or  approved  by  the  trial  judge, 
cannot  be  considered  by  this  court.  Soell  v. 
State,  4  Ga.  App.  337,  61  S.  E.  514;  Wilson 
v.  Cobb,  4  Ga.  App.  272,  61  S.  E.  133. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §|  2676,  2887,  2948 ;  Dec.  Dig. 
§  10&%.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  in  support  of  the  verdict  is 
very  weak  and  unsatisfactory,  but  this  court 
cannot  say  that  the  verdict  is  wholly  unau- 
thorized. 

Error  from  City  Court  of  Madison ;  K.  S. 
Anderson,  Judge. 

Herod  Mack  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Willlford  &  Lambert,  for  plaintiff  In  error. 
A.  G.  Foster,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


I     POTTLE,  J.,  not  presiding. 
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(10  6a.  App.  836) 

PARRISH  v.  STATE.     (No.  8,733.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Cbiminal  Law  (|  955*)—  New  Trial  — 
Gbounds. 

The  motion  for  a  new  trial  in  this  case 
having  been  heard  and  determined  prior  to  the 
passage  of  the  act  regulating  practice  in 
courts  of  review,  approved  August  21,  1911 
(Acts  1911,  p.  149),  and  the  brief  of  evidence 
failing  to  disclose  in  what  county  the  alleged 
offense  was  committed,  and  failing  thus  to 
show  that  the  trial  court  had  jurisdiction  of 
the  case,  a  new  trial  should  have  been  granted. 
Mill  v.  State,  1  Ga.  App.  134,  57  S.  E.  969; 
Gosha  v.  State,  56  Ga.  36. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2368-2372;  Dec.  Dig.  5 
955.*] 

2.  Parent  and  Child  (|  17*)— Support  of 
Child— Criminal  Responsibility  of  Par- 
ent. 

There  is  no  merit  in  the  complaint  as  to 
the  exclusion  of  the  testimony  in  relation  to 
the  conduct  of  the  wife,  or  to  her  ill  treatment 
of  her  husband.  The  conduct  of  the  child's 
mother,  or  her  refusal  to  live  with  its  father 
as  her  husband,  is  no  defense  to  a  prosecution 
for  abandonment  of  the  child.  Moore  v.  State, 
1  Ga.  App.  502,  57  S.  B.  1016.  The  father 
must  support  his  child,  whether  it  lives  with 
him  or  with  the  mother;  and  if  he  desires  the 
custody  of  the  child  he  must  pursue  his  remedy 
to  obtain  its  custody. 

[Ed.  Note.— For.  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §f  170-181;  Dec.  Dig.  § 
17.*] 

Error  from  City  Court  of  Reldsville;  E. 
C.  Collins,  Judge. 

Jeff  Parrish  was  convicted  of  refusal  to 
support  bis  child,  and  brings  error.  Re- 
versed. 

Way  &  Burkhalter,  for  plaintiff  in  error. 
Robt  E.  De  Loach,  Sol.,  for  the  State. 

RUSSELL,  J.  [1]  In  so  far  as  all  of  the 
special  exceptions  are  concerned,  the  trial 
seems  to  have  been  free  from  error.  But 
prior  to  the  passage  of  the  act  regulating 
practice  in  courts  of  review,  approved  Au- 
gust 21,  1911  (Acts  1911,  p.  149),  the  venue 
being  a  jurisdictional  fact,  and  required  to 
be  proved  by  the  state  as  a  part  of  the  gen- 
eral case,  it  was  uniformly  held  that  fail- 
ure to  prove  venue  could  be  reached  by  a 
general  assignment  that  the  verdict  was  con- 
trary to  law  and  evidence,  or  contrary  to 
evidence,  and  in  the  present  record  there  is 
no  proof  to  show  in  what  county  the  alleged 
offense  was  committed.  There  Is  evidence 
that  at  one  time  the  mother  and  father  of 
the  child  lived  at  Collins,  and  that  at  an- 
other period  they  lived  about  a  mile  from 
Collins,  and  at  another  time  about  a  mile 
and  a  half  from  Collins;  but  there  is  no 
evidence  that  the  home  of  either  was  in 
Tattnall  county,  and  there  is  therefore,  no 
evidence  that  the  wife,  either  at  the  time 
the  husband  abandoned  her  before  the  child 
was  born  or  (what  Is  more  material)  at  the 
time  that  the  child  was  born,  after  the  hus- 


band had  abandoned  her,  resided  in  Tattnall 
county.  In  Smith  v.  State,  2  6a.  App.  414, 
58  8.  E.  549,  the  writer  referred  to  the  rul- 
ings In  the  cases  of  Moye  v.  State,  65  Ga. 
754,  and  Cooper  v.  State,  106  6a.  120,  32 
S.  E.  23,  and  adverted  to  some  other  rulings 
of  the  Supreme  Court  upon  the  subject  of 
venue,  and  suggested  legislation  which  would 
correct  such  an  anomaly  as  the  court's  know- 
ing that  the  town  of  Collins  Is  in  Tattnall 
county,  and  yet  not  being  permitted,  In  a 
criminal  case, .  to  use  its  knowledge  in  the 
absence  of  proof. 

In  the  present  case,  however,  even  if  the 
court  were  permitted  to  take  judicial  cogni- 
zance of  the  fact  that  Collins  is  in  Tattnall 
county,  it  cannot  be  assumed  that  the  resi- 
dence of  the  defendant's  mother-in-law,  which 
is  some  distance  from  Collins,  is  still  in  Tatt- 
nall county.  In  this  respect  the  record  bears 
remarkable  similarity  to  that  in' the  Gosha 
Case,  supra.  At  the  last  session  of  the  Gen- 
eral Assembly  the  suggestion  of  this  court 
was  adopted,  and  it  Is  provided,  by  the  sec- 
ond section  of  the  act  to  regulate  procedure 
and  practice  in  courts  of  review  (Acts  1911, 
p.  150),  that  "no  judgment  of  a  trial  court 
in  a  criminal  case  shall  be  reversed  by  either 
the  Supreme  Court  or  the  Court  of  Appeals 
for  lack  of  proof  of  venue,  or  of  the  time  of 
the  commission  of  the  offense,  save  where 
the  particular  point  has  been  specifically 
raised  by  a  ground  of  the  original  or  amend- 
ed motion  for  a  new  trial."  In  other  words, 
the  point  cannot  be  raised  in  a  court  of  re- 
view, unless  it  Is  insisted  on  in  the  trial 
court.  However,  the  judgment  overruling 
the  motion  for  new  trial  in  the  present  case 
was  rendered  on  August  2,  1911,  and  for 
that  reason  our  decision  must  be  controlled 
by  previous  rulings  of  this  court  and  of  the 
Supreme  Court,  holding  that,  where  the  brief 
of  the  evidence  contains  no  proof  of  the  ven- 
ue, a  judgment  refusing  a  new  trial  is  er- 
roneous, for  the  reason  that,  the  venue  being 
a  jurisdictional  fact,  required  to  be  proved 
as  a  part  of  the  general  case,  failure  to  prove 
venue  could  be  reached  by  a  general  assign- 
ment that  the  verdict  was  contrary  to  law 
and  evidence. 

[2]  2.  A  new  trial  is  granted  in  this  case 
solely  upon  this  ground;  for  it  is  not  dis- 
puted that  the  defendant  Is  the  father  of  the 
child,  nor  Is  it  denied  that  he  has  not  con- 
tributed anything  towards  its  support  It 
does  not  matter  whether  the  defendant  was 
driven  from  home  by  his  father-in-law  or 
not,  or  whether  his  wife  threatened  to  poi- 
son him,  or  attempted  to  shoot  him.  Even 
if  it  is  necessary  for  the  defendant  to  leave 
his  wife  as  a  matter  of  self-preservation, 
this  will  not  relieve  him  from  the  duty  of 
providing  for  the  support  of  the  child.  And 
this  means  the  care  of  the  child  in  the  cus- 
tody of  its  mothers  wherever  she  may  be. 
and  even  while  living  apart  from  her  hus- 
band, so  long  as  she  has  the  custody  of  the 
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child.  If  the  father  cannot  properly  provide 
for  his  child  at  the  place  where  Its  mother 
keeps  it,  or  if  she  should  keep  it  at  some 
other  place,  or  if  he  desires  the  personal 
care  of  the  child,  he  may  himself  obtain  the 
custody  of  the  child  (if  he  be  a  more  suitable 
person  to  be  intrusted  with  its  custody  than 
its  mother) ;  but  the  child  must  be  support- 
ed by  its  father,  whether  its  mother  has  its 
custody  or  not  It  Is  true  that  the  abandon- 
ment which  is  penalized  by  law  is  voluntary 
abandonment,  and  it  must  appear  that  the 
father  willingly  withholds  support  from  the 
child ;  but  support  and  custody  are  not  nec- 
essary concomitants.  The  father  must  sup- 
port the  child,  whether  it  lives  with  him  or 
not  He  is  not  relieved  from  that  duty,  even 
though  he  justly  fears  so  greatly  for  his  life 
that  he  dare  not  live  with  the  child's  moth- 
er. As  we  held  in  Moore  v.  State,  1  Ga.  App. 
602,  57  S.'  E.  1016:  "The  conduct  of  the 
mother,  or  her  refusal  to  live  with  the  fa- 
ther, is  no  defense  to  a  prosecution  for  aban- 
donment of  the  child.  The  child  is  not  re- 
sponsible for  such  misconduct,  nor  is  it  to 
be  abandoned  by  the  father  for  that  reason. 
While  the  father  could,  if  he  wished,  live 
separately  from  his  wife,  or  quit  her  alto- 
gether, for  certain  reasons,  that  has  nothing 
whatever  to  do  with  the  child,  and  in  no 
way  excuses  him  from  his  legal  liability  to 
care  for  his  offspring.  On  the  contrary,  it 
is  no  defense,  to  a  prosecution  for  abandon- 
ment of  the  child,  that  the  mother  has  de- 
serted the  father,  or  even  if  she  be  guilty  of 
the  grossest  immorality  or  unwifely  con- 
duct" Under  this  ruling  it  was  not  error 
to  exclude  the  testimony  of  the  defendant's 
mother  to  the  effect  that  the  defendant's 
wife  drew  a  gun  upon  him  and  threatened  to 
shoot  him,  and  would  have  done  so  but  for 
the  fact  that  the  witness  took  the  gun  away 
from  her;  and,  for  the  same  reason,  the 
testimony  which  was  admitted  to  evidence 
threats,  on  the  part  of  the  wife  and  mother, 
to  poison  her  husband,  as  well  as  the  testi- 
mony that  the  defendant's  father-in-law 
drove  him  from  his  home  .with  a  shotgun, 
was  Irrelevant  and  immaterial. 
Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(11  Ga.  App.  41) 

HAMILTON  v.  STATE.     (No.  4,056.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Bylldbu*  by  the  Court.) 

1.  Indictment  and  Information  (§  3*)— Ne- 
cessity fob  Indictment— Misdemeanor.  . 
The  act  of  1910  (Acts  1910,  p.  60)  makes 
the  offense  of  larceny  after  trust,  as  denned  by 
section  194  of  the  Penal  Code  of  1895  (Penal 
Code  of  1910,  |  192),  a  misdemeanor,  where  the 
money  or  other  property  intrusted  and  fraudu- 
lently converted  does  not  exceed  $50  in  value. 
Therefore,  an  indictment  is  not  required  for  this 
offense,  where  the  money  or  property  intrusted 


and  fraudulently  converted  does  not  exceed  $50 
in  value,  but  the  offender  may  be  prosecuted  by 
an  accusation  filed  in  the  city  court. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  9-23;   Dec.  Dig. 

2.  Embezzlement  (§|  32,  33*)— Accusation- 
Sufficiency. 

Under  the  allegations  of  the  accusation,  the 
bailment,  the  purpose  of  the  bailment,  and  the 
fraudulent  conversion  were  properly  laid;  and 
there  was  no  error  in  overruling  the  motion  in 
arrest  of  judgment 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  ft  47-60,  51,  52 ;  Dec.  Dig.  H 
32, 33.  J 

Error  from  City  Court  of  Tifton;  R.  Eve, 
Judge. 

C.  L.  Hamilton  was  convicted  of  larceny 
after  trust,  and  brings  error.    Affirmed, 

Fulwood  &  Skeen,  for  plaintiff  in  error. 
Jas.  H.  Price,  Sol.,  for  the  State. 

HILL,  C.  J.  The  plaintiff  in  error  was 
convicted  on  an  accusation  in  the  city  court 
of  Tifton  charging  him  with  the  offense  of 
larceny  after  trust  He  filed  a  demurrer 
to  the  accusation,  on  the  ground  that  he 
could  not  lawfully  be  prosecuted  for  the  of* 
fense  of  larceny  after  trust  on  an  accusa- 
tion, and  that  for  that  offense  an  indictment 
by  a  grand  jury  was  necessary.  The  court 
overruled  the  demurrer,  and  the  accused  ex- 
cepted. A  motion  in  arrest  of  judgment  was 
made  on  the  ground  that  the  accusation  was 
fatally  defective,  in  that  "It  fails  to  allege 
that  the  money  or  property  to  be  applied 
to  the  use  and  benefit  of  John  W.  Poole  was 
the  money  or  property  of  the  said  John  W. 
Poole,  or  that  the  said  John  W.  Poole  was 
the  owner  thereof."  The  motion  was  over- 
ruled, and  to  this  ruling  the  accused  ex- 
cepted. 

[1]  1.  The  accusation  was  based  upon  sec- 
tion 194  of  the  Penal  Code  of  1895,  as 
amended  by  the  act  of  August  12,  1910  (Acts 
1910,  p.  60),  which  makes  the  offense  of  lar- 
ceny after  trust  as  provided  for  in  this  sec- 
tion a  misdemeanor,  where  the  money  or 
other  property  intrusted  to  the  accused  and 
fraudulently  converted  does  not  exceed  $50 
in  value.  This  amendment  seems  to  have 
been  omitted  from  the  Penal  Code  of  1910. 
See  Penal  Code  1910,  |  192.  The  accusation 
charges  that  the  property  intrusted  to  the 
accused  for  the  purpose  stated  therein,  and 
which  was  fraudulently  converted  by  him, 
was  75  cents  in  money.  The 'offense,  there- 
fore, was  clearly  a  misdemeanor,  under  the 
amendment  above  referred  to,  and  no  in- 
dictment was  necessary. 

[2]  2.  Hie  indictment  charges  (omitting  for- 
mal parts)  that,  "after  having  been  Intrusted 
by  T.  D.  Smith  with  a  certain  sum  of  money, 
to  wit,  seventy-five  cents  in  money,  of  the 
value  of  seventy-five  cents,  for  the  purpose 
of  paying  a  certain  board  bill  to  John  W. 
Poole,  due  by  him,  the  said  T.  D.  Smith,  to 
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the  said  Poole,  and  for  the  purpose  of  ap- 
plying the  said  sum  of  money  as  aforesaid 
in  that  way,  for  the  use  and  benefit  of  him, 
the  said  T.  D.  Smith,  the  owner  of  said 
money  as  aforesaid,  he,  the  said  C.  L.  Ham- 
ilton, did  wrongfully  and  fraudulently  con- 
vert said  sum  of  money  as  aforesaid  to  his 
own  use."  It  will  be  seen,  from  these  alle- 
gations, that  the  property  was  intrusted  to 
the  accused,  not  by  Poole,  but  by  T.  D.  Smith; 
that  Smith,  and  not  Poole,  was  the  owner 
of  the  property;  and  that  it  was  to  be  ap- 
plied to  the  use  and  benefit  of  Smith.  The 
violation  of  the  trust  was  the  failure  of  the 
accused  to  apply  the  property  to  the  use  and 
benefit  of  Smith,  the  owner,  and  not  the 
failure  to  apply  it  to  the  use  and  benefit  of 
Poole.  Under  these  allegations,  not  only 
was  the  ownership  of  the  property  in  Smith, 
but  the  relationship  of  trust  was  created  by 
the  bailment  between  Smith  and  the  accus- 
ed, and  not  between  Poole  and  the  accused. 
The  allegations  of  the  accusation  are  in 
strict  conformity  with  the  ruling  of  this 
court  in  Norfleet  v.  State,  9  Ga.  App.  853, 
72  8.  E.  447,  and  the  motion  in  arrest  of 
judgment  was  entirely  without  merit  See, 
also,  Blrt  v.  State,  1  Ga.  App.  150,  57  S.  E. 
905,  and  Keys  v.  State,  112  Ga.  392,  37  S. 
E.  762,  81  Am.  St  Rep.  63.. 
Judgment  affirmed. 


(10  Ga.  App.  840) 

SMITH  v.  STATE.     (No.  8,844.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (|  1124*)— Writ  of  Ebhob 
—Record— Evidence. 

The  statement  which  was  excluded  might 
have  been  admissible  as  part  of  the  res  gest® 
of  the  transaction,  if  it  nad  appeared  that  it 
was  made  at  a  time  so  nearly  coincident  with 
the  shooting  as  to  be  free  from  the  suspicion 
of  device  or  afterthought;  but  the  judge  certi- 
fies that  it  did  not  definitely  appear  when  the 
remark  was  made,  and  thus  the  ground  of  the 
motion  for  new  trial  complaining  of  the  exclu- 
sion of  the  testimony  (not  being  approved  by 
the  trial  judge  upon  the  material  point  at  issue) 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2946-2948;  Dec  Dig.  i 
1124.*] 

2.  Homicide  (I  309*)— Instructions— Appli- 
cability to  Evidence. 

There  was  evidence  which  authorized  the 
jury  to  infer  that  there  was  an  intent  to  fight 
on  the  part  of  the  accused,  as  well  as  on  the 
part  of  the  deceased ;  and  it  was  therefore  not 
error  for  the  court  to  instruct  the  jury  upon  the 
subject  of  voluntary  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  (Dig.  ||  649,  650,  652-655;  Dec.  Dig.  | 
809.*] 

3.  Criminal   Law   (|   789*)— Instructions— 
Rules  or  Evidence. 

Inasmuch  as  the  court  charged  the  jury 
fully  and  fairly  to  the  effect  that  they  could  not 
convict  the  defendant  unless  they  were  satisfied 
of  his  guilt  beyond  a  reasonable  doubt,  that 
portion  of  the  charge  wherein  the  judge  in- 
structed them  that  'the  state,  however,  is  not 


required  to  demonstrate  with  mathematical  ac- 
curacy and  precision  the  guilt  of  the  accused; 
the  state  is  only  bound  to  show  his  guilt  to  a 
reasonable  and  a  moral  certainty,  and  if  the 
state  has  done  that  in  this  case,  then  it  is  your 
duty  to  convict  the  defendant,"  was  not  error. 
The  instructions  of  the  judge  upon  the  subject 
of  reasonable  doubt,  in  this  case,  afford  the  de- 
fendant no  ground  for  complaint.  See  Norman 
v.  State,  decided  March  19,  1911,  74  S.  E.  428. 
[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;  Dec.  Dig.  §  789.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  H.  Martin,  Judge. 

Less  Smith  was  convicted  of  homicide,  and 
brings  'error.    Affirmed. 

S.  W.  Sturgis,  for  plaintiff  In  error.  E.  D. 
Graham,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 

(10  Ga.  App.  &44> 

HUTSON  v.  SUTTON.    (No.  3,891.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(8yllabu*  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  889*)  —  Re  view — 
Pleadings. 

This  being  an  exception  to  a  judgment  re- 
fusing to  sanction  a  petition  for  certiorari  com- 
plaining of  a  verdict  in  a  justice's  court  ad- 
verse to  the  plaintiff  in  a  lien  foreclosure  pro- 
ceeding, and  the  case  being  argued  in  this  court 
by  both  sides  upon  the  theory  that  one  of  the 
contested  issues  was  whether  or  not  demand  for 
payment  was  made  before  the  institution  of  the 
proceeding,  the  case  will  be  dealt  with  as  though 
a  counteraffidavit  was  duly  filed  denying  that 
such  demand  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  8621,  3622;    Dec.  Dig.  | 

OOv.    J 

2.  Liens  (|  18*)  —  Enforcement  —  Demand- 
Necessity. 

There  being  some  evidence  that  demand  for 
payment  was  not  made  on  the  defendant  before 
the  foreclosure  proceeding  was  instituted,  and 
the  case  not  being  one  where  failure  to  make 
demand  is  excused,  the  judgment  refusing  to 
sanction  the  petition  for  certiorari  will  not  be 
reversed,  irrespective  of  other  questions  made 
in  the  record.  Testimony  by  the  defendant  dur- 
ing the  trial  that,  if  demand  had  been  made, 
payment  would  have  been  refused,  will  not  dis- 
pense with  proof  of  demand.  Civil  Code  1910, 
|  3366;  Shealey  v.  Livingston,  8  Ga.  App.  642 
(3),  70  S.   E.  100. 

[Ed.  Note.— For  other  cases,  see  Xiens,  Cent 
Dig.  |  80;   Dec.  Dig.  |  18.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  O.  L.  Hutson  against  Joseph 
Sutton.  Judgment  for  defendant  before  a 
justice.  From  an  order  refusing  a  writ  of 
certiorari,  plaintiff  brings  error.    Affirmed. 

J.  B.  Murrow  and  J.  J.  Murray,  for  plain- 
tiff  in  error.  Hendricks  &  Christian,  for  de- 
fendant in  error. 

POTTLE,  J.    Judgment  affirmed. 
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(11  Ga.  App.  9)  I 

BRUNSWIG  T.  EAST  POINT  MILLING  OO. 

(No.  3,908.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

L  Sales  ($  164*)— Performance  or  Contract 

— Quantity  of  Goods. 

A  contract  for  the  sale  of  "one  car  #  2 
white  corn,  1,000  bo.  bulk,  price  91)4  cts.  per 
bushel  f.o.b.  East  Point,  Ga./'  is  not  complied 
with  by  the  tender  at  the  point  of  delivery  of 
a  car  containing  1,071  bushels  of  corn  of  the 
quality  contracted  for. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §|  38&-390;    Dec.  Dig.!  164.*] 

2.  Customs  and  Usages  (I  17*)— Evidence*— 
Admissibility. 

The  contract  being  unambiguous,  evidence 
of  a  custom  of  the  trade  that  in  sales  of  the 
character  involved  there  might  be  a  variance,  in 
the  quantity  contracted  for,  of  from  60  to  100 
bushels,  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  f  34;  Dec.  Dig.  §  17  ;*  Evi- 
dence, Cent  Dig.  §§  1945-1952.] 

3.  Sales  (5  176*)— Performance  of  Contract 
—Waives  of  Breach. 

Failure  by  the  purchaser  to  assign  the  va- 
riation in  quantity  as  a  reason  for  his  refusal 
to  accept  is  not  a  waiver  of  his  right,  when 
sued  for  the  purchase  price,  to  plead  the  failure 
of  the  seller  to  comply  with  the  contract  with 
respect  to  the  quantity  tendered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  »  436-444 ;   Dec.  Dig.  1 176.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  A.  J.  Brunswig  against  the  East 
Point  Milling  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.   Affirmed. 

Payne,  Little  &  Jones,  for  plaintiff  In  er- 
ror.   T.  O.  Hathcock,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(11  Qa.  App.  21) 

WILLIAMS  et  al.  v.  STATE.    (No.  4,028.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(SyUaou*  by  the  Court.) 

Criminal   Law    (5   945*)  —  New   Trial  — 
Grounds— Newly  Discovered  Evidence. 
Under  the  facts  of  the  present  case,  the 
showing  as  to  newly  discovered  evidence  requir- 
ed a  new  trial. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  IS  2324r-2327,  2336 ;  Dec  Dig. 
§  945.*] 

Error  from  City  Court  of  Reidsville;  E.  C. 
Collins,  Judge. 

Bob  Williams  and  others  were  convicted  of 
crime,  and  bring  error.    Reversed. 

H.  H.  Elders,  for  plaintiffs  In  error.  Robt 
E.  De  Loach,  Sol.,  for  the  State. 

POTTLE,  J.  There  was  but  one  witness 
for  the  state.    His  testimony  was  that  he 


saw  all  of  the  plaintiffs  in  error  playing; 
cards  for  money  on  the  last  Sunday  in  April 
at  a  certain  sawmill,  and  that  two  other  men 
accompanied  him  to  the  mill  and  saw  the 
game  in  progress.  Three  men  of  apparently 
good  standing  In  the  community  testified 
positively  that  the  character  of  the  state's 
witness  was  bad,  and  that  they  would  not 
believe  him  on  oath.  A  single  witness,  offer- 
ed for  the  purpose  of  restoring  the  character 
of  the  state's  witness,  testified  that,  while 
he  would  believe  the  Impeached  witness,  yet 
that  "it  is  true  that  his  character  is  partly 
good  and  partly  bad;  some  say  it  is  good, 
and  some  say  it  is  bad.'*  The  newly  discov- 
ered evidence  consisted  of  an  affidavit  from 
the  two  persons  who  the  state's  witness  tes- 
tified accompanied  him  to  the  mill  and  saw 
the  game,  to  the  effect  that  they  did  not  go 
to  the  sawmill  with  the  witness  on  the  Sun- 
day, in  question,  and  did  not  see  any  of  the 
defendants  engaged  In  a  game  of  cards.  The 
newly  discovered  witnesses  were  properly 
vouched  for,  and  due  showing  as  to  diligence 
was  made  by  the  accused  and  their  counsel. 

The  accused  were  probably  convicted  as 
much  upon  the  well-known  predilection  of 
members  of  their  race  for  a  game  of  "skin" 
on  a  Sunday  afternoon  as  upon  the  testimony 
of  the  state's  witness,  who  had  been  so  thor- 
oughly discredited.  The  newly  discovered 
evidence  would  have  done  much  to  overcome 
the  presumption  of  guilt  which  juries  gen- 
erally apply  in  this  class  of  cases.  If  it  can 
be  shown  that  this  witness,  in  addition  to 
being  generally  unworthy  of  credit,  told  a 
deliberate  falsehood  in  reference  to  the  par- 
ticular transaction  under  investigation,  no 
jury  could  afford  to  rest  a  verdict  of  con- 
viction upon  his  unsupported  testimony.  The 
evidence  related  to  a  "new  and  material 
fact"  (Penal  Code  1910,  8  1088),  and  on  a 
second  trial  would  probably  produce  a  dif- 
ferent result    Justice  demands  a  new  trial. 

Judgment  reversed. 


(11  Qa.  App.  33) 
CARSON  v.  STATE.     (No.  4,044.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

Review  on  Appeal. 

There  are  no  special  assignments  of  er- 
ror, and  the  evidence  fully  supports  the  convic- 
tion. 

Error  from  Superior  Court,  Cobb  County. 
J.  J.  Carson  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Clay  ft  Morris  and  Mozley  &  Moss,  for 
plaintiff  in  error.  J.  B.  Brooke,  Sol.  Gen.,  for 
the  State. 

POTTLE,  J.    Judgment  affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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(158  N.  C.  473) 

ALEXANDER  t.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.    April  3, 

1912.) 

1.  Telegraphs  and  Telephones  (§  66*)— 
Messages— Failure  to  Deliver— Receipt 
fob  Transmission  —  Mental  Anguish  — 
Evidence. 

In  an  action  for  a  telegraph  company's 
failure  to  deliver  a  message  sent  by  a  surgeon 
for  plaintiffs  benefit,  agreeing  to  perform  an 
operation  on  plaintiff  that  was  then  supposed 
to  be  immediately  necessary  to  save  her  life, 
evidence  held  to  justify  a  finding  that  the  mes- 
sage was  received  by  defendant  for  transmis- 
sion, and  that  plaintiff  suffered  sufficient  men- 
tal anguish  by  its  nontransmission  and  delivery 
to  justify  a  recovery  of  substantial  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  61-63;  Dec 
Dig.  S  66.*] 

2.  Telegraphs  and  Telephones  (|  56*)— 
Messages— Failure  to  Transmit  and  De- 
liver—Beneficiaries— Right  to  Sue. 

A  surgeon,  having  been  applied  to  by  wire 
to  perform  an  operation  on  plaintiff,  delivered 
to  the  telegraph  company's  messenger  boy  an 
answer,  to  be  transmitted  to  plaintiff's  local 
physician,  informing  him  that  the  sender  would 
perform  the  operation  requested  on  credit. 
This  message  was  never  transmitted  or  de- 
livered, and  in  consequence  thereof  plaintiff 
suffered  mental  anguish.  Held,  that  plaintiff, 
being  the  beneficiary  of  the  surgeon's  message 
and  ner  interest  having  been  made  known  to 
the  telegraph  company,  was  entitled  to  recover 
substantial  damages  for  the  latter's  negligent 
failure  to  deliver  the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  37;    Dec.  Dig.  | 

8.  Telegraphs  and  Telephones  (|  48*)— 
Message  Blanks— Stipulations— Messen- 
ger Boy— Agent  of  Sender. 

When,  in  response  to  a  specific  request,  a 
telegraph  company  sends  a  messenger  for  the 
express  purpose  of  taking  a  message  for  trans- 
mission, a  stipulation  on  the  back  of  the  mes- 
sage that,  if  a  message  is  sent  to  the  telegraph 
office  by  one  of  the  company's  messengers  he 
acts  for  that  purpose  as  the  agent  of  the  send- 
er, does  not  apply;  the  messenger  under  such 
circumstances  being  the  agent  of  the  telegraph 
company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  30;  Dec  Dig.  § 
48.*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Beaufort 
County;   Cline,  Judge. 

Action  by  Annie  E.  Alexander  to  recover 
damages  against  the  Western  Union  Tele- 
graph Company  for  negligent  failure  to  de- 
liver a  telegram.  From  a  judgment  allow- 
ing a  recovery  of  substantial  damages  for 
mental  anguish,  defendant  appeals.    Affirmed. 

Geo.  H.  Fearons,  Small,  MacLean  &  Mc- 
Mullan,  and  A.  S.  Bernard,  for  appellant 
Ward  &  Grimes,  for  appellee. 

HOKE,  J.  [1]  It  was  chiefly  urged  against 
the  validity  of  this  recovery:  (1)  That  there 
was  no  evidence  that  the  message  had  ever 
been  received  for  transmission  by  defend- 
ant company.    (2)  That  there  was  not  suffi- 


cient evidence  of  mental  anguish  to  Justify 
an  award  of  substantial  damages  on  that 
account,  but  we  are  of  opinion  that  neither 
position  can  be  sustained. 

There  was  testimony  on  part  of  plaintiff 
tending  to  show:  That  she  resided  with 
her  mother  about  800  or  400  yards  from 
Swain,  a  local  railroad  station  in  a  remote 
country  district,  and  on  July  19,  1909,  she 
became  imminently  ill  with  an  attack  of 
appendicitis.  That  her.  attending  physician 
was  of  opinion  that  an  operation  was  im- 
mediately necessary.  That  he  was  unwill- 
ing and  unable  to  undertake  it  there  with 
the  facilities  afforded,  and  that  she  should 
go  to  a  hospital  for  that  purpose.  That  the 
plaintiff  and  her  people  were  unable  to  pay 
ready  money  for  such  operation,  and  the 
doctor,  who  lived  in  160  yards  of  the  tele- 
graph office,  undertook  to  communicate  by 
telegram  with  Dr.  Leigh  at  Norfolk,  and 
ascertain  if  the  patient  could  be  received 
in  the  hospital  there  aiid  given  the  neces- 
sary treatment  This  was  2  p.  m.  Monday 
afternoon.  That  at  4  p.  m.  Dr.  Speight  sent 
Dr.  Leigh  at  Norfolk  a  message  of  inquiry 
as  follows:  "Roper,  N.  C.  July  19,  1909. 
Dr.  Southgate  Leigh,  Norfolk,  Va. — Young 
lady  appendicitis;  Can't  pay  anything  till 
Fall.  Will  you  operate?  Answer.  J.  H. 
Speight."  This  message  was  shortly  re- 
ceived at  Norfolk  and  within  30  minutes 
after  receipt  of  same  Dr.  Leigh  placed  with 
a  messenger  boy  sent  from  defendant  com- 
pany office  for  the  purpose  of  taking  the 
same,  a  return  message,  as  follows:  "May 
19,  1909.  Dr.  J.  W.  Speight.  Yes,  send 
patient  at  once.  What  train?  Southgate 
Leigh."  That  this  message  was  never  re- 
ceived, and  the  doctor,  not  having  heard, 
did  not  go  to  see  the  patient  the  following 
morning  by  8:30,  as  he  would  have  done, 
nor  until  2  or  3  p.  m.,  and  then  told  the 
parties  that  no  message  had  been  received. 
That  it  was  then  arranged  that  the  patient 
should  go  to  Dr.  Tayloe  at  Washington,  N. 
C,  and  she  did  go  there  on  Wednesday,  and 
was  there  treated  successfully.  That  Dr. 
Tayloe  was  a  skillful  surgeon,  and  the  pa- 
tient's case  was  properly  treated  at  Wash- 
ington. As  tending  to  show  a  degree  of  men- 
tal suffering  amounting  to  mental  anguish, 
the  plaintiff,  testifying  in  her  own  behalf, 
among  other  things  was  allowed  to  say:  "He 
said  I  had  to  go  to  the  hospital  right  away. 
He  could  not  operate  on  me.  He  said  that  he 
would  wire  Dr.  Leigh  that  afternoon  and 
let  us  know  the  next  morning,  and,  when  my 
mother  asked  him  why  he  did  not  come,  he 
said  it  was  because  he  had  not  heard  from 
Dr.  Leigh.  Tell  us  whether  you  were  alarm- 
ed or  not  about  your  condition,  and  to  what 
extent  as  best  you  can?  (Objection  by  de- 
fendant, overruled,  and  defendant  excepts.) 
I  was  alarmed.  I  was  scared.  I  had  never 
thought  of  going  to  the  hospital  before.    My 
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mother  was  crying  and  my  sister,  too,  and, 
of  course,  they  came  in  the  room  crying, 
and  that  scared  me.  (Defendant  objects 
to  this  form  of  answer,  and  moves  that  the 
same  be  stricken  out.  Objection  overruled, 
and  defendant  excepts.  Here  the  court 
charged  the  jury  that  they  should  not  con- 
sider the  crying  of  the  mother  nor  anything 
except  the  plaintiffs  mental  and  physical 
condition  directly  due  to  her  failure  to  hear 
from  Dr.  Speight  as  to  whether  he  would 
operate.)  I  did  not  know  of  anywhere  I 
rould  get  relief  except  from  Dr.  Leigh  dur- 
ing that  whole  day  until  Dr.  Speight  came 
late  in  the  evening,  and  said  he  had  not 
heard  from  Dr.  Leigh,  and  fixed  for  me  to 
go  to  the  Washington  Hospital.  Q.  What 
impression  was  made  on  your  mind  by  Dr. 
Speight  that  you  would  die  if  you  did  not 
get  operated  on?  A.  He  said  that  an  opera- 
tion had  to  be  performed,  and  so  I  thought 
it  was  an  operation  or  death.  Q.  Why  was 
it  that  you  had  to  look  to  Dr.  Leigh?  •  *  * 
A.  Because  that  was  all  Dr.  Speight  had 
told  me.  Q.  Did  you  have  any  money  to 
pay  cash  for  your  operation?    A.  I  did  not 

•  •  *»  And  again:  "Q.  From  the  time 
Dr.  Speight  said  he  could  not  hear  from 
Dr.  Leigh  on  through  the  balance  of  the  aft- 
ernoon and  night  and  next  morning  until 
you  heard  from  Dr.  Speight  that  Dr.  Tayloe 
would  operate  on  you,  what  was  your  mental 
condition  with  reference  to  the  question 
as  to  whether  you  could  get  anybody  to 
operate  on  you  at  all?  A.  I  thought  the 
reason  that  Dr.  Leigh  had  not  answered 
the  telegram  was  that  I  did  not  have  the 
money  to  pay  him  with,  and  I  did  not  know 
whether  I  could  get  anybody  else  to  operate 
on  me  or  not.  I  did  not  know  whether 
Dr.  Tayloe  would  operate  on  me  without 
the  money  or  not,  and  my  mind  was  all  torn 
up  because  I  did  not  know  whether  I  could 
get  anybody  to  operate  on  me  or  not  If  I  had 
heard  from  Dr.  Leigh,  I  would  have  known 
whether  he  would  operate  on  me  or  not 
and  would  have  not  been  uneasy.  *  *  • »» 
And  further:  "I  was  conscious  of  every- 
thing that  was  happening.  I  was  studying 
whether  I  could  be  operated  on  or  not.  I 
did  not  want  to  be  operated  on,  but,  after 
Dr.  Speight  said  I  had  to  be  operated  on, 
I  thought  I  would  have  to  be  operated  on 
right  away  or  die  one.  My  mother  and 
sister  were  crying  because  they  were  afraid 
of  the  operation  and  death,  too,  I  suppose. 
What  was  troubling  me  was  that  Dr.  Speight 
said  I  had  to  be  operated  on,  and  we  didn't 
hear  from  Dr.  Leigh,  and  I  didn't  know  of 
anywhere    else    I    could    get   operated   on. 

*  *  *  I  did  not  know  why  he  did  not 
hear  from  Dr.  Speight  I  did  not  know 
whether  he  thought  I  would  die  before  I 
could  get  to  the  hospital  or  not  I  was  lying 
there  thinking  that  he  thought  I  was  too 
low  to  go  to  the  hospital,  and  that  I  would 
die  before  I  could  get  there,    I  thought  he 


was  waiting  to  let  me  die  before  he  let 
us  know  what  was  the  matter.  That  annoy* 
ed  my  mind.  Q.  To  what  extent?  A.  I  was 
In  agony.  I  did  not  know  what  to  do  or 
what  to  think.  I  just  thought  that  he  was 
waiting  for  me  to  die."  On  the  same  sub- 
ject Walker  Alexander,  a  brother  of  plain- 
tiff, testified  as  to  his  sister's  suffering  as 
follows:  "She  would  ask  me  when  I  would 
go  to  the  room,  'Bud  have  you  heard  from 
the  doctor  yet?'  and  I  said,  'No.'  She  said. 
'Do  you  think  I  am  going  to  die?  and  I 
said,  'No ;  I  hope  not'  All  she  talked  about 
was  believing  she  was  going  to  die." 

[2]  The  right  of  an  addressee  or  a  bene- 
ficiary whose  interest  has  been  made  known 
to  the  company  to  recover  for  a  negligent 
failure  to  deliver  a  message  of  this  character 
is  fully  established  with  us  and  a  perusal 
of  the  testimony  will  clearly  bring  plain- 
tiffs cause  within  the  principle  of  our  de- 
cisions, where  substantial  damages  by  reason 
of  mental  anguish  have  been  allowed.  Christ- 
man  v.  Telegraph  Co.,  74  S.  E.  325,  present 
term;  Kivett  v.  Telegraph  Co.,  156  N.  C. 
296,  72  S.  E.  388;  Suttle  v.  Telegraph  Co., 
148  N.  C.  480,  62  S.  E.  593,  128  Am.  St  Rep. 
631;  Dayvis  v.  Telegraph  Co.,  139  N.  C. 
80,  51  S.  E.  898;  Green  v.  Telegraph  Co., 
136  N.  C.  489,  49  S.  E.  165,  67  L.  R.  A.  985, 
103  Am.  St  Rep.  955,  1  Ann.  Cas.  349; 
Bright  v.  Telegraph  Co.,  132  N.  C.  317,  43 
S.  E.  841;  Kennon  v.  Telegraph  Co.,  126 
N.  C.  232,  35  S.  E.  468 ;  Young  v.  Telegraph 
Co.,  107  N.  C.  370,  11  S.  E.  1044,  9  L.  R. 
A.  669,  22  Am.  St.  Rep.  883.  As  to  the 
receipt  of  the  message  by  the  company,  the 
relevant  facts  appearing  In  the  record  as 
we  understand  them  are  that  the  original 
message  was  received  by  Dr.  Leigh  in  due 
course,  at  his  office  in  Norfolk  on  the  after- 
noon of  July  19th,  and  the  doctor  then  dic- 
tated a  return  message,  which  was  written 
by  his  secretary  on  a  company  blank  kept 
regularly  in  his  office  for  the  purpose.  The 
secretary  then  called  over  the  telephone 
for  165,  the  telegraph  company's  number, 
and  asked  them  to  send  a  boy  for  the  tele- 
gram. The  witness  stating  that  "165  was 
the  defendant  company's  phone  number,"  as 
she  had  called  it  several  hundred  times  be- 
fore; that  in  15  or  20  minutes,  not  over  a 
half  hour,  a  boy  came  for  the  return  message 
and  it  was  delivered  to  him  in  the  office 
of  Dr.  Leigh.  There  was  evidence  for  de- 
fendant from  the  different  employes  of  the 
office  that  no  such  message  was  received 
in  the  office  of  the  company,  and  the  office 
record,  the  call  sheet  on  which  all  entries 
of  the  kind  were  made,  was  referred  to  by 
the  witnesses,  who  stated  that  it  showed  no 
call  for  a  messenger  on  that  date  for  any 
purpose,  and,  on  consideration  of  the  testi- 
mony and  the  authorities  applicable,  we  are 
of  opinion,  and  so  hold,  that  there  was  a 
receipt  of  the  return  message  for  transmis- 
sion on  the  part  of  the  company,  or,  rather, 


N.a> 


ALEXANDER  ▼.  WESTERN  UNION  TELEGRAPH  CO. 


451 


testimony  from  which  such  receipt  could  be 
properly  inferred,  and  this  notwithstanding 
a  stipulation  appearing  on  the  blank  that  no 
responsibility  regarding  messages  should  at- 
tach to  the  company,  unless  accepted  at 
one  of  its  transmission  offices,  and,  if  a 
message  is  sent  to  office  by  one  of  the  com- 
pany's messengers,  he  acts  for  the  purpose 
as  "agent  of  the  sender."  It  is  well  under- 
stood here  and  in  other  jurisdictions  that 
a  telegraph  company  may  make  reasonable 
stipulations  restrictive  of  their  liability  and 
to  the  extent  that  they  are  not  relieved 
thereby  from  the  obligations  of  diligence 
superimposed  by  law  in  'the  performance 
of  their  duties  (Sherill  v.  Telegraph  Co., 
109  N.  G.  527,  14  S.  B.  94;  Thompson  v. 
Telegraph  Co.,  107  N.  C  449,  12  S.  E.  427), 
and  there  is  authority  to  the  effect  that 
the  stipulations  in  question  here'  appearing 
on  a  blank  on  which  the  sender  writes  the 
message  shall  bind  the  sender  as  a  part  of 
the  contract  (Stamey  v.  Western  Union,  92 
Ga.  613,  18  S.  B.  1008,  44  Am.  St  Rep.  95). 

[3]  If  this,  however,  may  be  allowed  to  pre- 
vail under  ordinary  conditions,  it  is  qualified, 
as  a  general  proposition,  by  decisions  which 
hold  that,  if  a  messenger  is  instructed  by 
the  company  to  procure  an  answer  for  this 
last  purpose,  the  messenger  will  be  con- 
sidered the  company's  agent,  and  the  stipu- 
lation referred  to  is  not  controlling.  And 
this  limitation  should  apply,  we  think,  when 
In  response  to  a  specific  request  the  com- 
pany sends  a  messenger  for  the  express 
purpose  of  taking  a  message.  Will  et  al. 
v.  Telegraph  Co.,  8  App.  Div.  22,  37  N.  Y. 
Supp.  933;  Ayers  v.  Telegraph  Co.,  65  App. 
Div.  149,  72  N.  T.  Supp.  634;  Jones  on  Tel. 
&  Tel.  Cos.  §  408 ;  37  Gyc.  p.  1692,  note  68. 
The  case  of  Ayers  v.  Telegraph  Co.,  65  App. 
Div.,  72  N.  Y.  Supp.,  cited  by  defendant, 
recognizes  the  limitations  on  the  genera] 
principle  established  in  the  former  case. 
Will  v.  Telegraph  Co.,  supra. 

In  this  connection  it  was  further  insist- 
ed for  defendant  that  there  was  no  evidence 
that  the  messenger  boy  was  sent  by  the 
company  for  the  purpose  of  receiving  the 
message,  and  that  the  message  given  over 
the  telephone  wire  to  the  telephone  number 
of  defendant  company  was  not  sufficient  as 
testimony,  in  the  absence  of  evidence  ultra 
that  this  message  was  received  by  an  agent 
of  defendant  company  authorized  for  that 
purpose,  citing  Planters'  Oil  Co.  v.  Tele- 
graph Co.,  126  Ga.  621,  55  S.  E.  495,  6  L. 
R.  A.  (N.  S.)  1180.  While  there  is  some 
difference  in  the  facts  of  that  case,  we  do 
not  think  it  can  be  upheld  as  authority  on 
the  facts  presented  here,  where  the  number 
is  called,  known  to  be  that  of  the  tele- 
graph company,  "tried  as  such  several  hun- 
dred times,"  as  stated  by  the  witness  and 
responded  to  by  a  company  messenger.  In 
such  case  on  the  better  reason  and  by  the 
weight  of  authority,  we  are  of  opinion  that 
a   messenger   sent  in   response   to  such   a 


request  should  be  considered  prima  facie 
an  agent  of  the  company,  and  certainly  under 
such  circumstance  there  is  evidence  from 
which  authority  of  the  company  could  be 
inferred.*  Reed  v.  Railroad,  72  Iowa,  166, 
33  N.  W.  451,  2  Am.  St  Rep.  243;  Rock 
Island  R.  R.  v.  Potter,  36  111.  App.  590; 
Gore  v.  Telegraph  Co.  (Tex.  Civ.  App.)  124 
S.  W.  977;  Jones  on  Evidence  (2d  Ed.)  p./ 
262. 

There  were  also  several  objections  to  the 
admission  of  evidence  chiefly  as  to  the  phys- 
ical and  nervous  condition  of  the  plaintiff 
at  the  time  in  question,  but  none  of  the 
exceptions  can  be  sustained  or  held  for 
reversible  error.  Most  of  the  testimony  was 
directly  relevant  as  tending  to  show  mental 
suffering  that  would  naturally  arise  under 
the  conditions  indicated,  and,  where  it  was 
otherwise,  the  trial  court  in  its  clear  and 
comprehensive  charge  was  so  careful  to 
restrict  the  recovery  and  the  effect  of  the 
evidence  to  the  suffering  directly  attributable 
to  the  failure  to  deliver  the  message  and  to 
that  alone  that  the  Jury  could  not  have  been 
misled.  There  is  no  error,  and  the  judg- 
ment below  must  be  affirmed. 

No  error. 

BROWN,  J.  (dissenting).  The  facts  upon 
which  this  action  is  based  are  as  follows: 
Plaintiff,  who  resided  with  her  mother  at 
Roper,  N.  C,  was  stricken  with  appendicitis. 
Her  physician,  Dr.  Speight,  advised  an  op- 
eration, and  on  Monday,  July  19th,  at  4  p.  m., 
in  plaintiff's  behalf,  wired  Dr.  Leigh  at  Nor- 
folk, Vs.,  in  regard  to  performing  it  Dr. 
Speight  told  his  patient  that  he  would  see 
her  next  morning,  and  let  her  know  what 
Dr.  Leigh  said.  Dr.  Speight  did  not  visit  his 
patient  next  morning,  as  promised,  but  call- 
ed to  see  her  at  2  p.  m.  that  day,  Tuesday, 
and  informed  her  that  he  had  not  heard  from 
Dr.  Leigh,  and  that  he  had  arranged  for  her 
to  go  to  the  Washington,  N.  C,  Hospital  to 
be  treated  by  Dr.  David  Tayloe,  an  acknowl- 
edged expert  in  his  profession.  Dr.  Speight 
says  that  plaintiff  could  not  have  left  her 
home  and  arrived  at  Norfolk  until  4  p.  m. 
Wednesday,  the  21st,  and  that  she  arrived 
at  Washington  Hospital  in  safety  at  11  a.  m. 
that  day,  five  hours  earlier  than  she  could 
have  reached  Norfolk.  She  would  have  been 
compelled  to  travel  84  miles  to  Norfolk,  and 
only  traveled  40  to  Washington.  Plaintiff  ad- 
mits "that  she  came  to  as  good  hospital  as 
she  would  have  gone  to  if  she  had  gone  to 
Dr.  Leigh's  and  got  as  good  surgical  at- 
tention." Dr.  Tayloe  kept  the  plaintiff  until 
July  28th  on  account  of  slow  development  of 
the  disease  before  operating.  The  operation 
was  successful,  and  plaintiff  returned  home 
completely  recovered. 

1.  The  defendant  excepted  because  the 
court  permitted  testimony  that  the  plaintiff 
traveled  from  Roper  to  Washington  on  a 
"mixed"  freight  and  passenger  train,  and 
the  record  shows  that  this  evidence  was  re- 
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peated  to  the  Jury  to  several  different  forms  t  ington  the  next  morning,  and  arrived  there 


over  the  objection  of  the  defendant  It  is 
true  that  his  honor,  at  the  time  when  the 
objection  was  first  made,  stated  to  the  Jury 
that  they  were  not  to  consider  the  riding 
on  a  freight  train  as  a  measure  or  cause  of 
damage,  and,  if  the  evidence  had  been  ter- 
minated then  and  there  under  such  instruc- 
tion, it  might  be  regarded  as  a  harmless 
error.  But  the  record  shows  that  this  tes- 
timony was  repeated  by  several  witnesses 
after  that  admonition  to  the  jury  over  the 
subsequent  objection  of  the  defendant,  and 
strongly  impressed  upon  them,  and  undoubt- 
edly they  had  a  right  to  suppose  that  such 
testimony  as  was  allowed  by  the  court,  after 
the  admonition  given,  was  Intended  to  be 
considered.  Such  evidence  was  utterly  er- 
roneous and  very  harmful.  The  record  shows 
that  the  plaintiff  was  brought  In  the  baggage 
car  on  a  cot  According  to  the  testimony  of 
Dr.  Tayloe  himself,  she  need  not  have  come 
on  the  "mixed"  train,  but  could  have  taken 
the  regular  passenger  train,  and  arrived  at 
Washington  at  4  p.  m.9  the  same  hour  at 
which  she  would  have  arrived  at  Norfolk. 
Notwithstanding  those  facts  proven  by  the 
plaintiff's  own  witnesses,  and  after  the  ad- 
monition of  the  judge,  the  plaintiff  was  per- 
mitted to  testify  that  this  "mixed"  train, 
which  she  voluntarily  took,  without  any  ne- 
cessity, was  jarring  in  its  motion,  had  to  go 
in  on  side  tracks  and  get  freight  cars,  log 
cars,  and  switch  cars  in  and  out  No  one 
can  read  the  evidence  in  this  case  without 
being  impressed  with  the  undeniable  fact 
that  this  evidence  must  have  had  great  ef- 
fect upon  the  jury  in  estimating  the  damages. 
That  such  evidence  is  Incompetent,  harmful 
to  the  defendant,  and  could  not  possibly 
have  been  in  the  contemplation  of  the  par- 
ties, Is  shown  by  overwhelming  authority. 
Hancock  v.  Telegraph  Co.,  142  N.  C.  163,  55 
8.  E.  82 ;  McCoy  v.  Railroad,  142  N.  C.  388, 
55  S.  E.  270.  I  am  of  opinion  that  a  new  tri- 
al should  be  granted  for  this  flagrant  and 
material  error.  Other  incompetent  evidence 
was  received  by  the  court  over  the  objec- 
tion of  the  defendant  on  which  it  is  not  neces- 
'  sary  now  to  comment 

2.  I  am  of  opinion  that  there  is  no  evi- 
dence in  this  record  upon  which  a  legitimate 
claim  for  damages  for  mental  anguish  suf- 
fered by  the  plaintiff  because  she  did  not 
hear  from  Dr.  Leigh  can  be  founded.  It  is 
admitted  by  the  counsel  for  the  plaintiff  that 
the  only  period  of  time  when  the  plaintiff 
could  have  suffered  any  mental  anguish  on 
such  account  covered  only  a  very  short  time. 
She  was  told  by  Dr.  Speight  that  he  could 
not  hear  from  Dr.  Leigh  until'  some  time 
Monday  morning,  when  he  would  come  over 
and  inform  her  of  the  result  He  did  not 
come  until  2  p.  m.  on  Tuesday,  at  which  time 
he  informed  her  that  he  had  not  heard  from 
Dr.  Leigh,  and  had  made  arrangements  to 
take  her  to  Washington.    She  left  for  Wash- 


at  11  a.  m.,  and  could  not  be  operated  upon 
until  the  28th  on  account  of  the  condition 
of  her  appendix.  I  fail  to  find  in  the  tes- 
timony of  the  plaintiff  herself  anything  what- 
ever which  tends  to  prove  that  from  the  timer 
that  she  expected  to  hear  from  Dr.  Leigh 
Tuesday  morning  until  2  p.  m.,  when  Dr. 
Speight  came,  that  she  could  reasonably  have 
suffered  any  mental  anguish  because  she  had 
not  heard  from  Dr.  Leigh.  During  that  time* 
according  to  her  own  testimony,  she  had 
grown  very  weak  from  the  acute  and  sudden 
attack  of  her  disease.  She  was  greatly  under 
the  influence  of  drugs  given  to  deaden  this 
pain,  which  according  to  all  the  evidence  was 
of  such  acute  character  as  to  render  the 
plaintiff  practically  oblivious  to  her  sur- 
roundings, and  to  the  fact  that  she  had  not 
heard  from  the  telegram  sent  to  Norfolk. 

Again,  his  honor  permitted  over  the  ob- 
jection of  the  defendant,  not  only  the  plain- 
tiff herself,  but  her  physicians,  to  describe 
to  the  jury  her  physical  condition,  her  acute 
and  agonising  suffering,  for  none  of  which 
could  this  defendant  be  held  responsible,  and 
all  of  which  was  well  calculated  to  appeal 
to  the  sympathies  of  the  jury,  and  greatly 
and  grossly  aggravated  the  damages  assess- 
ed. Upon  the  facts  as  set  out  In  this  record, 
I  am  bound  to  conclude  with  all  deference 
to  my  Brethren  who  differ  with  me  that  the 
plaintiff  should  be  permitted  to  recover  $1,000 
for  alleged  mental  anguish  in  not  hearing 
from  Dr.  Leigh  when  her  body  and  mind 
were  tortured  by  agonizing  disease,  which 
undoubtedly  excluded  every  other  thought 
is  a  great  miscarriage  of  justice  which  should 
not  be  permitted  to  take  place  in  the  courts 
of  this  state. 

The  majority  of  courts  in  this  country, 
as  well  as  Great  Britain,  repudiate  this  doc- 
trine of  "mental  anguish"  because  of  the 
inequalities  it  produces  and  the  impossibili- 
ties of  establishing  any  uniform  rule  of 
damage,  as  well  as  on  account  of  the  friv- 
olous character  of  many  cases  where  the 
doctrine  is  applied. 

I  am  of  opinion  that  the  facts  of  this  case 
disclose  no  reasonable  or  just  foundation  up- 
on which  to  base  a  recovery  and  that  it 
should  be  dismissed  by  the  court 


058  N.  C.  451) 

WHITFIELD  et  al  ▼.  BOYD  et  aL 

(Supreme  Court  of  North  Carolina.    March  27, 

1912.) 

1.  Ejectment  (|  182*)— Rents  and-  Betteb- 

MJENT8. 

Under  Revisal  1905,  |  652,  providing  for 
allowance  to  an  unsuccessful  defendant  in 
ejectment  for  the  value  of  improvements  made 
by  him  in  good  faith  under  color  of  title,  sec- 
tion 654  providing  that  defendant  shall  not  be 
liable  for  rents  for  more  than  three  years  be- 
fore suit,  unless  when  he  claims  for  improve- 
ments   aforesaid,    and    section    656    providing 
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that,  If  the  assessment  for  Improvements  ex- 
ceeds the  value  of  the  rents  for  such  three 
rears,  the  rents  for  any  time  before  such  three 
years  shall,  be  estimated  as  for  as  necessary  to 
balance  the  claim  for  betterments,  but  defend- 
ant shall  not  be  liable  for  the  excess  thereof 
beyond  the  value  of  the  improvements,  plaintiff 
can  in  no  case  recover  the  rents  for  more  than 
three  years]  and  none  where  the  betterments 
exceed  the  rents  for  such  period. 

[Ed.  Note.— For  other  cases,  see  Ejectment. 
Gent  Dig.  §|  444,  447,  449-452;  Dec.  Dig.  | 
JL32.*] 

2.  Ejectment  (|  127*)— Rents  and  Better- 
ments—Married  Women. 

Where  one  has  brought  ejectment,  there 
is  no  exception  in  her  favor,  because  of  her 
being  a  married  woman,  in  the  matter  of  ad- 
justment of  betterments  and  rents. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Gent  Dig.  H  488-443;  Dec.  Dig.  §  127.*] 

8.  Homestead  (|  94*)— Betterments— Home- 
stead. 

Plaintiff  in  ejectment  cannot  claim  a  home- 
stead in  priority  to  defendant's  lien  for  better- 
ments. . 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Gent  Dig.  U  135-140;  Dec.  Dig.  §  94.*] 

Appeal  from  Superior  Court,  Surry  Conn* 
ty;   E.  B.  Jones,  Judge. 

Action  by  Boiling  Whitfield  and  others 
against  McT>.  Boyd  and  others.  Judgment 
for  plaintiffs  was  affirmed  on  equal  division 
of  the  court  Defendant  Boyd  petitions  for 
rehearing.    Petition  allowed. 

Manly,  .Hendren  ft  Womble,  for  petitioner. 
Watson,  Buxton  &  Watson,  opposed. 

CLARK,  C.  J.  This  is  a  petition  to  re- 
hear this  case,  which  was  decided  at  spring 
term,  1911.  The  only  point  sought  to  be 
presented  is  the  ruling  of  the  referee  which 
was  approved  by  the  judge  below  that  the 
petitioner,  McD.  Boyd,  was  liable  for  rents 
for  more  than  three  years  next  preceding 
the  commencement  of  the  action. 

[1]  In  the  original  action,  the  plaintiffs 
Sought  among  other  things,  to  recover  of 
McD.  Boyd  a  tract  of  land  known  as  the 
"Homestead,"  Alleging  want  of  title  in  him. 
The  referee  found  that  McD.  Boyd  had  title 
to  all  the  interests  in  said  land,  except  that 
Marietta  C.  Sheek  was  entitled  to  recover 
one-fifth  interest  in  said  land  with  one-fifth 
of  the  rents  after  the  death  of  Elizabeth  C. 
Sheek  in  1879,  down  to  the  hearing  in  1906 
at  the  rate  of  $80  per  year,  making  a  total 
of  $2,080  besides  interest  on  each  installment 
as  It  yearly  fell  due.  The  defendant  Boyd 
excepted,  but  the  referee  was  affirmed  by 
the  superior  court  and,  on  appeal  here,  the 
judgment  was  affirmed  by  a  per  curiam  or- 
der; the  court  being  evenly  divided.  Boyd 
duly  entered  of  record  notice  of  his  claim 
to  have  the  value  of  his  betterments  as- 
sessed in  this  action.  We  are  of  opinion  that 
this  action,  so  far  as  recovery  of  this  tract 
of  land  is  concerned,  was,  in  effect,  a  pro- 
ceeding In  ejectment    Rev.  654  provides  that 


in  such  cases  "the  defendant  shall  not  be 
liable  for  such  annual  value  for  any  longer 
time  than  three  years  before  the  suit,  or 
for  damages  for  any  such  waste  or  other 
injury  done  before  said  three  years,  unless 
when  he  claims  for  improvements  as  afore- 
said." 

The  statute  applicable  is: 

(1)  Rev.  652  provides  that  when  the  court 
is  satisfied  of  the  probable  truth  of  an  al- 
legation that  the  defendant  while  holding 
the  premises  under  a  color  of  title  believed 
by  him  to  be  good,  made  permanent  improve- 
ments thereon,  he  shall  be  allowed  for  the 
same  over  and  above  the  value  and  occupa- 
tion of  the  land.  The  court  shall  suspend 
judgment  and  impanel  the  jury  to  assess  the 
damages  of  the  plaintiff,  and  the  allowance 
to  the  defendant  for  such  improvements. 

(2)  Rev.  653 :  The  jury  in  such  case  shall 
assess  against  the  defendant  the  clear  an- 
nual value  of  the  premises  exclusive  of  the 
use  of  the  improvements  by  him;  i.  en  the 
rents  should  be  assessed  upon  the  basis  of 
the  property  without  such  betterments. 

(3)  Rev.  654:  The  defendant  shall  not  be 
liable  for  such  annual  value  or  for  waste 
and  damage  for  a  longer  time  than  three 
years  before  suit,  with  the  exception  of  the 
provision  in  the  next  two  sections. 

(4)  Rev.  655:  The  jury  shall  estimate  in 
favor  of  the  defendant  the  value  of  the  im- 
provements, made  by  him  before  notice  in 
writing  of  the  title  under  which  the  plain- 
tiff claims,  not  exceeding  the  amount  actu- 
ally expended  in  making  them,  and  not  ex- 
ceeding the  amount  to  which  the  value  of 
the  premises  is  actually  increased  thereby 
at  the  time  of  the  assessment 

(5)  Rev.  656:  If  the  assessment  for  im- 
provements exceed  the  damages  assessed  by 
the  jury  against  the  defendant  for  said  three 
years,  the  jury  shall  then  estimate  against 
him  the  rents  and  profits  and  damages  for 
waste  and  injury  so  far  as  may  be  neces- 
sary to  balance  his  claim  for  improvements. 
But  the  defendant  shall  not  be  liable  for  the 
excess  of  such  rents  and  profits  and  damages 
if  any  beyond  the  value  of  improvements. 

Barker  v.  Owen,  93  N.  C.  202,  citing  Mer- 
ritt  v.  Scott  81  N.  C.  385,  and  Wharton  v. 
Moore,  84  N.  C.  479,  37  Am.  Rep.  627,  are 
exactly  in  point  Reed  v.  Exum,  84  N.  C. 
430,  is  not  In  point  because  there  the  deed 
was  set  aside  because  procured  by  duress, 
and  the  defendant  not  being  a  bona  fide 
holder,  was  not  entitled  to  the  equity  of  re- 
imbursement out  of  the  rents  not  barred  by 
the  statute  of  limitations  before  applying 
to  payment  for  betterments  the  rents  that 
are  thus  barred,  as  is  provided  for  by  Rev. 
656. 

Sections  657  and  658  provide  that  the  judg- 
ment shall  be  for  the  difference,  if  any, 
found  in  accordance  with  the  above  rules, 
and   that   any   balance   due   the   defendant 
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shall  be  a  Hen  upon  the  land  recovered  by 
the  plaintiff. 

Applying  the  above  rules,  the  plaintiff 
was  entitled  to  recover  in  no  event  to  ex- 
ceed the  |80  per  year  for  three  years  pre- 
ceding action  begun  with  interest  on  each 
installment  The  defendant  was  entitled  to 
have  the  betterments  placed  by  him  upon 
the  land  in  good  faith  and  without  notice 
assessed,  not  to  exceed  the  amount  actually 
expended  by  him,  with  interest  thereof,  and 
not  to  exceed  the  increased  value  of  the 
premises  at  the  time  of  the  assessment 
which  has  been  caused  thereby.  If  said  bet- 
terments exceed  in  value  the  three  years 
rental,  and  damages  for  waste,  the  rents 
and  profits  accruing  prior  to  the  three  years 
may  be  assessed  so  far  as  is  necessary  to 
balance  the  improvements,  but  no  further. 
The  defendant  McD.  Boyd  is  not  liable  for 
rents  and  profits  and  damages  prior  to  said 
three  years  should  they  exceed  the  value 
of  the  improvements,  but,  if  the  value  added 
to  the  land  by  him  exceeds  the  rents  and 
profits  and  damages,  he  Is  entitled  to  recover 
the  pro  rata  part,  one-fifth  thereof,  due  by 
the  plaintiff,  Marietta  C.  Sheek.    Rev.  652. 

[2]  The  statute  of  betterments  is  a  stat- 
utory expression  of  the  equitable  principle 
that,  when  one  under  color  of  title  believed 
by  him  to  be  good  makes  permanent  improve- 
ments upon  land,  he  shall  be  entitled  to 
make  use  of  the  value  thus  added  to  the 
land  by  him,  not  to  exceed  the  amount  actu- 
ally expended  by  him,  after  deducting  for 
rents  and  profits  and  damages  for  injury  to 
such  premises  for  not  exceeding  three  years 
prior  to  the  action.  There  Is  no  exception 
in  the  statute  In  favor  of  married  women, 
and  there  should  have  been  none.  The  ex- 
ception of  married  women  from  the  statute 
of  limitations  was  repealed  in  1899  (chapter 
78),  and,  indeed,  had  no  logical  place  in  our 
laws  after  the  enactment  in  1868  that  she 
could  bring  suit  in  her  own  name  without 
joining  her  husband  (Rev.  408).  That  excep- 
tion was  to  protect  a  married  woman  from 
being  barred  when  she  delayed  to  bring  ac- 
tion, but  it  had  no  application  to  a  cause 
like  the  present,  where  she  has  brought  her 
action,  and  there  is  to  be  an  equitable  ad- 
justment of  benefits  accruing  to  her  on  ac- 
count of  betterments  placed  on  the  property 
by  the  defendant  and  the  rents  and  damages 
incurred  by  him. 

[3]  Indeed,  the  plaintiff  could  not  claim  a 
homestead  in  priority  to  the  defendant's 
lien  for  betterments.  Barker  v.  Owen,  93  N. 
O.  199.  The  judgment  heretofore  entered 
is  modified  accordingly.  The  other  defend- 
ants did  not  file  a  petition  to  rehear,  and, 
though  one  of  them  has  filed  a  brief,  it  can- 
not be  considered. 

Petition  allowed. 

BROWN,  J.,  did  not  sit 
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GOTTEN  t.  MOSELEY  et  aL 

(Supreme  Court  of  North  Carolina.     April  3, 

1912.) 

1.  Deeds  (5  128*)— Rule 'in  Shelley's  Case. 

Under  the  rule  in  Shelley's  Case  that, 
where  an  estate  is  limited  to  an  ancestor  for 
life  and  afterwards  to  his  heirs,  the  ancestor 
takes  the  whole  estate  in  fee  instead  of  merely 
for  life,  a  deed  to  husband  and  wife  during 
their  natural  lives,  and  afterwards  to  the  wife's 
heirs  forever,  conveyed  the  fee  to  the  wife  sub- 
ject to  the  husband's  iife  estate,  and  it  was  im- 
material that  the  second  limitation  was  not  to 
the  heirs  of  both  husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dfc   S§  413-415,  41&-421,  427 ;    Dec,  Dig.  I 

2.  Deeds  (|  133*)— Contingent  Remainder. 

Where  the  limitation  of  a  conveyance  is  to 
one  for  life,  remainder  to  the  heirs  of  her  and 
her  husband,  the  limitation  over  is  a  contingent 
remainder,  and  their  heirs  take  as  purchasers, 
because  the  heirs  of  the  husband  will  not  neces- 
sarily be  the  heirs  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §|  368^371 ;  Dec.  Dig.  £  133.*] 

3.  Deeds  (§  8*)— Estate  of  Grantor. 

One  who  has  a  freehold  which  by  the  terms 
of  the  limitation  of  the  conveyance  to  him  is  to 
go  to  his  heirs  may  alienate  the  estate  subject 
only  to  such  intervening  limitations  as  may  have 
been  created  between  his  freehold  and  the  in- 
heritance limited  to  his  heirs. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {§  13-18,  408-il2;    Dec  Dig.  |  8.*] 

4.  Deeds  (I  128*)— Rule  in  Shelley's  Case. 

It  is  the  form  of  the  limitation  of  a  con- 
veyance to  one  and  his  heirs,  and  not  the  quan- 
tity of  the  estate  of  the  first  taker,  which  de- 
termines whether  the  fee  is  taken  by  the  an- 
cestor under  the  rule  in  Shelley's  Case. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dte§|  413-415,  41&-421,  427;    Dec  Dig.  I 

5.  Remainders  (§  14*)— Conveyance— Estate 
Conveyed. 

Where  one  having  title  to  property  in  fee 
simple  subject  to  a  lite  estate  in  her  husband 
conveyed  the  property  to  a  third  person  by  a 
deed  in  which  her  husband  joined,  the  entire 
estate  in  fee  passed  to  such  party. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  $  10;    Dec.  Dig.  |  14.*] 

Appeal  from  Superior  Court,-  Pitt  County ; 
Whedbee,  Judge. 

Action  by  R.  R.  Cotten  against  J.  M.  Mose- 
ley  and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

This  case  was  heard  below  upon  the  fol- 
lowing admitted  facts:  On  September  13, 
1871,  William  Gardner,  being  then  the  owner 
in  fee  of  the  tract  of  land  in  controversy,  con- 
taining 140  acres,  conveyed  the  same  by  deed 
"to  Henry  C.  Gardner  and  his  wife,  Martha 
Jane  Gardner,  during  their  natural  lives,  aft- 
erwards to  Martha  Jane's  heirs  forever." 
The  said  grantees  entered  into  possession  of 
the  land  on  that  day,  and  continued  in  the 
possession  until  January  2,  1886,  when  they 
conveyed  the  land  in  fee  by  their  deed  duly 
executed  to  the  plaintiff,  R.  R.  Cotten,  and  he 
contracted  to  sell  and  convey  the  same  in  fee 
by  deed,  good  and  sufficient  for  the  purpose. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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to  the  defendants  J.  M.  Moseley  and  W.  B. 
Wooten.  Plaintiff  tendered  a  deed  to  them  for 
the  premises,  and  they  declined  to  accept  it 
and  pay  the  purchase  money,  because  the  title 
is  defective,  as  by  the  terms  of  the  deed  of 
William  Gardner  to  Henry  0.  and  his  wife, 
Martha  Jane,  they  acquired  only  a  life  es- 
tate, with  remainder  to  the  heirs  of  Martha 
Jane,  who,  it  is  alleged,  take  by  purchase, 
and  not  by  descent,  and  that  the  said  heirs 
now  claim  the  land  accordingly,  subject  to 
the  life  estate  of  Henry  C.  Gardner,  who  is 
now  living,  his  wife,  the  said  Martha  Jane, 
belqp  dead.  The  heirs  of  Martha  Jane  Gard- 
ner are  defendants  in  the  case.  The  court 
held,  and  so  adjudged,  that  the  deed  of  Wil- 
liam Gardner  to  Martha  Jane  Gardner  did 
not  convey  the  fee,  but  only  a  life  estate,  and 
therefore  the  plaintiff's  deed  will  not  convey 
a  fee-simple  estate  to  Moseley  and  Wooten. 
Plaintiff  appealed. 

F.  G.  James  &  Son  and  Aycock  &  Winston, 
for  appellant  W.  A.  Finch  and  0.  C.  Pierce, 
for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  question  in  the  case  is  whether 
the  limitation  of  the  estate  to  husband  and 
wife  for  their  natural  lives,  afterwards  to 
the  heirs  of  the  wife  forever,  is  sufficient  to 
pass  the  fee  under  the  rule  in  Shelley's  Case. 
The  principle  embodied  in  this  rule,  which, 
perhaps,  was  first  formally  and  authoritative- 
ly announced  by  all  the  judges  during  the 
reign  of  Elizabeth,  in  the  case  from  which  it 
takes  its  name  (1  Coke,  219),  was  of  far  more 
remote  origin,  and  for  many  years  had  been 
called  "an  ancient  dogma  of  the  common 
law."  The  principal  and  most  forceful  rea- 
sons advanced  for  adopting  the  rule  were  to 
prevent  the  abeyance  or  suspension  of  the  in- 
heritance, and  to  facilitate  the  alienation  of 
land,  throwing  it  Into  the  track  of  commerce 
one  generation  sooner,  by  vesting  the  Inherit- 
ance in  the  ancestor,  than  if  he  continued 
tenant  for  life  and  the  heir  was  declared  a 
purchaser.  "Therefore,"  said  Justice  Black- 
stone,  "where  an  estate  was  limited  to  the 
ancestor  for  life,  and  afterwards  (mediately 
or  immediately)  to  his  heirs,  who  are  un- 
certain till  the  time  of  his  death,  the  law  con- 
sidered the  ancestor  as  the  first  principal  of 
the  donor's  bounty;  and  therefore  permitted 
him  (who,  as  it  is  said,  Go.  Lltt  22,  beareth 
in  his  body  all  his  heirs,  and  who  had  the 
only  visible  and  notorious  freehold  in  the 
land)  to  sell  it,  devise  it,  where  the  custom 
would  permit,  or  charge  it  with  his  debts  and 
incumbrances.  And  however  narrow  and  il- 
liberal the  original  establishment  of  this 
rule,  or  the  adhering  to  it  in  later  times,  may 
have  been  represented  in  argument,  I  own 
myself  of  opinion  that  those  constructions  of 
law  which  tend  to  facilitate  the  sale  and 
circulation  of  property  in  a  free  and  com- 
mercial country,  and  make  it  more  liable  to 
the  debts  of  the  visible  owner,  who  derives  a 


greater  credit  from  that  ownership,  such 
constructions,  I  say,  are  founded  upon  prin- 
ciples of  public  policy  altogether  as  open  and 
as  enlarged  as  those  which  favor  the  accumu- 
lation of  estates  in  private  families  by  fet- 
tering inheritances  till  the  full  age  of  posteri- 
ty now  unborn,  and  which  may  not  be  born 
for  half  a  century."  The  rule  has  also  been 
fiercely  assailed  by  some  and  mildly  criticised 
by  others,  as  being  at  war  with  our  free  in- 
stitutions and  policy,  and  as  founded  upon 
subtle  and  artificial  reasons  and  extremely 
technical  considerations.  Whether  it  is  an 
arbitrary  rule  which  is  calculated  to  defeat 
rather  than  to  execute  the  intention  of  the 
grantor  we  are  not  at  liberty  to  inquire,  as 
it  has  been  firmly  established  in  our  juris- 
prudence as  a  rule  of  law,  which  we  must 
enforce  whenever  applicable. 

[1]  The  question  before  us  is  as  to  the  le- 
gal effect  of  the  deed  of  William  Gardner  to 
Henry  G.  and  his  wife,  Martha  Jane  Gard- 
ner. Did  it  convey  the  fee  to  Martha,  under 
the  rule  In  Shelley's  Case?  We  are  of  the 
opinion  that  it  did.  The  defendants  contend 
that  the  subsequent  limitation  must  be  to  the 
heirs  of  the  person  who.  takes  the  particular 
estate — that  is,  in  this  case,  the  second  limi- 
tation should  have  been  to  the  heirs  of  both 
husband  and  wife,  as  they  were  seised  of  the 
entirety  and  did  not  take  by  moieties — but 
such  is  not  the  true  operation  of  the  rule. 

[2]  If  the  limitation  had  been  to  the  wife 
for  life,  remainder  to  the  heirs  of  the  hus- 
band and  wife,  the  freehold  being  in  the 
wife  alone,  the  limitation  over  would  be  a 
contingent  remainder,  and  their  heirs  would 
take  as  purchasers,  because  the  heirs  of  the 
husband  would  not  necessarily  be  the  heirs 
of  the  wife.  2  Washburn  on  Real  Property 
(5th  Ed.)  p.  649 ;  Robinson  v.  Wharey,  3  Wil- 
son, 125.  As  Fearne  (page  38)  says:  "Every 
person  may  so  far  be  supposed  to  carry  his 
own  heirs  in  himself  during  his  life,  as  that  a 
limitation  to  them  where  he  takes  a  preced- 
ing freehold  may  vest  in  himself ;  yet  no  per- 
son can  be  supposed  to  include  in  himself  the 
heirs  of  himself  and  of  somebody  else."  Goke 
(section  26)  refers  to  this  passage  from  Little- 
ton; MIt  tenements  be  given  to  a  man  and  to 
his  wife,  and  to  the  heirs  of  the  bodie  of  the 
man,  in  this  case  the  husband  hath  an  estate 
in  general  taile,  and  the  wife  but  an  estate 
for  terme  of  life.  If  lands  be  given  to  the 
husband  and  wife,  and  to  the  heires  of  the 
husband  which  he  shall  beget  on  the  body 
of  his  wife,  in  this  case  the  husband  hath  an 
estate  in  special  taile,  and  the  wife  but  an 
estate  for  life.  If  the  gift  be  made  to  the 
husband  and  to  his  wife,  and  to  the  heires  of 
the  body  of  the  wife  by  the  husband  begot- 
ten, there  the  wife  hath  an  estate  in  special 
taile,  and  the  husband  but  for  terme  of  life. 
But  if  lands  be  given  to  the  husband  and  the 
wife,  and  to  the  heires  which  the  husband 
shall  beget  on  the  body  of  the  wife,  in  this 
case  both  of  them  have  an  estate  taile,  be- 
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cause  this  word  (helres)  Is  not  limited  to  the 
one  more  than  to  the  other."  Commenting 
upon  this  passage,  Coke  says:  "This  word 
[helres]  is  nomen  operativum.  To  which  of 
the  donees  it  is  limited,  it  createth  the  es- 
tate talle;  but  if  it  incline  no  more  to  the 
one  than  to  the  other,  then  both  doe  take,  as 
here  Littleton  putteth  the  case."  In  pleading 
seisin  of  such  an  estate  (when  the  inheritance 
inclines  to  the  wife),  "it  shall  be  alleged  that 
they  were  -seised  together  and  to  the  heirs  of 
the  body  of  the  wife  in  her  right;  and  not 
that  they  were  seised  of  the  freehold  or  fee 
tall."  Coke,  $  28,  and  note  1.  And  Fearne 
(page  39)  tells  us  that  "the  same  distinction 
was  relied  on"  in  Repps  v.  Bonham,  Yelver- 
ton,  131,  "where,  upon  a  feoffment  to  the  use 
of  R.  and  his  wife  for  their  lives,  remainder 
to  the  use  of  the  first,  second  and  third  son 
of  the  body  of  the  wife,  and  afterwards  to 
the  heirs  of  the  body  of  the  wife  by  R.  begot- 
ten, it  was  held  that  the  inheritance  was  only 
In  the  wife,  because  the  word  'heirs,'  which 
made  the  inheritance,  was  annexed  only  to 
the  body  of  the  wife;  but  that,  if  it  had  been 
to  the  heirs  which  the  husband  should  beget 
on  the  body  of  the  wife,  it  would  have  been 
an  estate  tail  in  them  both."  In  the  official 
report  of  this  case  it  is  stated  to  have  been 
held  that  R.  had  an  estate  for  life  and  his 
wife  an  estate  tail,  and  "this  was  adjudged 
by  all  of  the  court,  without  any  scruple." 
In  a  note  to  that  case  it  is  said  that,  to 
whichever  "body  the  word  Vheirs"  inclines  by 
the  limitation,  it  creates  a  descendible  estate 
in  such  person;  but,  if  it  be  not  more  particu- 
larly limited  to  the  body  of  one  than  the 
other,  but  inclines  to  each  alike,  then  it 
creates  a  descendible  estate  in  each  of  them. 
3  Bac.  Abr.  (Bouvier's  Ed.)  p.  439.  It  is  not 
necessary  that  the  limitation  to  the  heirs 
should  be  enjoyed  immediately  upon  the 
death  of  the  first  taker.  Nor  will  it  have  any 
effect  to  exclude  the  rule  that  the  remainder 
cannot  by  possibility  vest  as  a  remainder  in 
the  lifetime  of  the  ancestor,  as  where  the 
limitation  was  to  A.  and  B.  and  the  heirs  of 
him  who  should  die  first.  So,  if  the  remain- 
der be  limited  on  a  contingency  which  does 
not  happen  in  the  ancestor's  lifetime,  never- 
theless the  heirs  will  take  by  descent  The 
mere  circumstance  that  the  remainder  was 
contingent  does  not  prevent  the  operation  of 
the  rule  the  moment  the  remainder  vests. 
Thus  an  estate  limited  to  A.  for  life,  and,  if 
A.  survives  B.,  then  to  his  heirs,  would  be  a 
contingent  remainder  in  A.,  depending  upon 
his  surviving  B.  If  he  does,  his  estate  be- 
comes at  once  vested,  and  his  term  for  life 
merges  in  the  inheritance.  Starnes  v.  Hill, 
112  N.  C.  1,  16  S.  B.  1011,  22  L.  R.  A.  598. 

T3]  As  a  consequence  from  the  foregoing 
principles,  whoever  has  a  freehold,  which,  by 
the  terms  of  the  limitation,  is  to  go  to  his 
heirs,  may  alien  the  estate,  subject  only  to 
such  limitations  as  may  have  been  created  be- 
tween his  freehold  and  the  Inheritance  limit- 


ed to  his  heirs.  Thus,  where  the  limitation 
is  to  A.  for  life,  and  after  his  death  to  B. 
for  life,  and  after  his  decease  to  the  heirs  of 
A.,  A.  practically  has  two  estates— one  in 
possession,  the  other  in  remainder;  the  first 
for  life,  the  other  in  fee,  divided  by  the  es- 
tate to  B.  And,  if  B.  were  to  die  in  the  life 
of  A.,  the  latter's  estate  would  merge,  and  he 
would  at  once  become  the  unlimited  tenant 
in  fee  of  the  estate.  2  Washburn,  R.  P.  (5th 
Ed.)  p.  650.  There  are  many  cases  in  the 
books  where  it  has  been  held  that  if  an  es- 
tate Is  limited  to  several  persons  for  or  dur- 
ing their  lives,  with  remainder  to  the  heirs 
of  one  of  them,  that  one  will  take  a  fee,  sub- 
ject, of  course,  to  the  life  estates  of  the 
others.  See  exhaustive  note  on  the  rule  In 
Shelley's  Case  to  Price  v.  Griffin,  150  N.  C. 
523,  64  S.  E.  372.  and  other  cases,  In  29  I* 
R.  A.  (N.  S.)  935 ;  Balls  v.  Davis,  241  111.  536, 
89  N.  E.  706,  29  I*  R.  A.  (N.  S.)  937.  The 
rule  is  said  to  "act  upon  the  words  of  In- 
heritance, and  does  not  affect  the  rules  for 
determining  the  quantity  of  estate  conveyed, 
or  the  number  and  connection  of  the  owners 
of  the  land."  The  very  question  presented  in 
this  case  has  been  decided  in  other  jurisdic- 
tions. In  Hess  v.  Lakin,  7  Ohio  S.  &  C.  P. 
Dec  800,  where  the  grant  was  to  a  man  and 
a  woman  during  their  natural  lives,  then  to 
the  woman's  heirs  at  law,  it  was  held  that 
the  woman  took  a  fee  in  the  whole  tract  of 
land,  expectant  as  to  one  moiety,  or  subject 
to  that  life  estate;  and  the  court  said:  "It 
must  be  conceded  the  rule  applies  only  when 
the  subsequent  limitation  is  to  the  heirs  of 
him  to  whom  the  preceding  estate  was  given, 
but  nowhere  has  it  been  affirmed  in  express 
terms,  by  either  a  court  or  a  text-writer,  that 
the  ancestor  must  take  the  whole  of  the  pre- 
ceding estate,  or,  if  there  is  more*  than  one 
preceding  estate,  he  must  have  all  of  them. 
There  is  just  as  much  reason  for  requiring 
him  to  have  all  of  them  when  several  ante- 
cede  the  remainder  as  there  is  for  requiring 
him  to  have  the  entire  preceding  estate  when 
only  one  precedes  the  remainder."  The  rule 
is  learnedly  discussed  in  that  case,  and  was 
held  to  apply  to  a  limitation  similar  to  the 
one  in  the  William  Gardner  deed.  The  two 
cases  are  strikingly  alike  in  their  facts,  for 
in  Hess  v.  Lakin  it  was  decided  that  the 
wife  acquired  a  fee  simple,  subject  to  her 
husband's  life  estate,  and,  having  purchased 
that  estate,  she  held  the  entire  fee,  which 
was,  therefore,  conveyed  by  her  subsequent 
deed.  The  following  authorities  are  cited  in 
support  of  the  decision:  1  Preston  on  Es- 
tates, 337-340;  Fearne  on  Remainders,  36; 
Fuller  v.  Chamier,  L.  R.  2  Eq.  682;  Bullard 
v.  Goffe,  20  Pick.  (Mass.)  252.  The  court 
gives  the  following  extract  from  Wooddeson: 
"If  the  particular  estate  be  to  A.  and  B., 
jointly  for  their  lives,  remainder  to  the  heirs 
of  the  body  of  B.,  this  will  be  an  estate-tail 
in  B.,  executed  in  B.,  so  as  to  make  the  in- 
heritance not  grantable  distinct  from   the 
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particular  estate  of  freehold  by  way  of  re- 
mainder, but,  on  the  other  hand,  not  to  sever 
the  jointure,  or  entitle  the  wife  of  B.  to  dow- 
er/* Preston  on  Estates,  338.  This  corres- 
ponds with  what  is  said  in  Fearne  on  Re- 
mainders at  page  36.  The  same  was  decided 
in  Kepler  v.  Reeves,  7  Ohio  Dec.  34,  in  which 
there  was  a  grant  to  husband  and  wife  for 
their  lives,  remainder  to  the  heirs  of  the 
wife.  Judge  Avery,  delivering  the  opinion  of 
the  court,  said:  "Where  either  husband  or 
wife  singly  has  an  estate  for  life,  and  the 
subsequent  limitation  is  to  the  heirs  of  the 
two,  it  is  widely  different  from  where  the 
life  estate  is  in  the  two,  with  a  limitation 
singly  to  the  heirs  of  one.  No  person  can  be 
supposed  to  include  in  himself  the  heirs  of 
himself  and  some  other  person,  and  yet  may 
so  far  be  supposed  to  carry  his  own  heirs  in 
himself  during  life  that  a  limitation  to  them, 
where  he  takes  a  preceding  freehold,  will 
vest  in  him.  That  the  preceding  freehold 
may  be  taken  Jointly  by  himself  with  others 
seems,  according  to  the  authorities,  not  to 
make  a  difference.  It  Is  laid  down  that  the 
subsequent  limitation  to  the  heirs  must  be 
confined  to  those  of  the  ancestor  who  takes 
a  particular  estate,  but  at  the  same  time 
that,  if  the  heirs  be  confined  to  those  of  the 
persons  taking  a  particular  estate,  it  mat- 
ters not  whether  the  estates  of  the  ancestors 
be  several  (so  they  all  take)  or  Joint,  nor 
whether  the  remainder  over  be  to  the  heirs 
of  all,  or  only  of  some  of  such  ancestors. 
Watkins  on  Descents,  p.  162 ;  Fearne,  86;  1 
Prest.  Est  815-320;  2  Prest  Est  442;  9 
Mod.  202 ;  2  Rep.  61.  In  Fuller  v.  Chamler, 
L.  R.  2  Eq.  682,  it  was  held  that  an  estate  to 
A.,  B.,  and  0.  in  equal  shares  during  life,  and 
after  their  decease  unto  the  next  lawful 
heir  of  A.  forever,  was  a  limitation  within 
the  rule  of  Shelley's  Case,  and  that  A.  took 
an  estate  in  fee  simple.  In  Bullard  v.  Goffe, 
20  Pick.  (Mass.)  252,  upon  a  conveyance  to 
the  use  of  husband  and  wife  for  their  lives, 
and  the  life  of  the  survivlr,  and  after  their 
decease  to  the  use  of  H.  for  life,  and  after 
the  decease  of  H.  to  the  use  of  the  heirs  of 
the  wife  forever,  it  was  held  that  a  fee  sim- 
ple in  the  land  vested  in  the  wife,  in  the  case 
of  her  surviving  her  husband  and  H.  This 
last  case  furnishes  a  precedent  precisely  In 
point,  and  will  be  followed/'  So  in  Patter- 
son v.  Patterson,  Dayt  28  (cited  in  Laning, 
Ohio  Cyc.  Dig.  5865),  It  was  held  that: 
"Where  title  to  lands  is  derived  by  deed  limit- 
ing it  to  a  person  and  her  husband  during 
their  lives,  and  to  the  heirs  of  her  body  for- 
ever, the  grantees  in  the  deed  take  an  es- 
tate for  their  lives  under  the  rule,  and  the 
children  take  by  descent,  and  not  by  pur- 
chase, and  the  husband  is  entitled  to  the  es- 
tate by  curtesy,  and  there  can  be  no  parti- 
tion." In  Griffiths  v.  Evan,  5  Beav.  241,  a 
devise  of  a  freehold  estate  to  testator's 
daughter  for  life  and  the  life  of  her  husband, 
and  after  their  deaths  to  the  use  of  the  law- 


ful Issue  of  the  body  of  the  wife  forever,  the 
testator  empowering  and  authorizing  the 
daughter,  for  want  of  such  issue,  to  settle 
and  dispose  of  the  estate  as  she  should  think 
fit  by  will,  was  held  to  create  an  estate  tail 
in  the  daughter,  with  a  power  of  appoint- 
ment Under  a  deed  by  which  lands  were 
conveyed  to  a  man  and  his  wife  during  the 
term  of  their  natural  lives,  and  to  the  heirs 
of  the  wife  and  her  assigns  forever,  to  have 
and  to  hold  unto  the  said  husband  and  wife' 
during  the  term  of  their  natural  lives,  and  to 
the  heirs  of  the  wife  and  their  assigns  for- 
ever, it  was  held  that  the  wife  took  a  fee  sim- 
ple. Badgley  v.  Hanford,  12  N.  J.  Law  J.  75. 
The  court  said  (by  Van  Syckle,  J.)  that  where 
the  particular  estate  is  granted  to  two,  with 
a  limitation  to  the  heirs  or  heirs  of  the  body 
of  one  of  them,  the  Inheritance  is  executed 
in  the  person  to  whose  heirs  it  is  limited. 
And  it  was  further  said :  "This  case,  I  think, 
is  not  excluded  from  the  rule  in  Shelley's 
Case  by  the  fact  that  the  husband  was  enti- 
tled to  the  use  of  the  property  during  the  Joint 
lives  of  himself  and  wife.  'Washburn  v. 
Burns,  34  N.  J.  Law,  18;  Bolles  v.  Trust 
Company,  27  N.  J.  Law,  308.  That  is  an 
incident  of  the  marriage  relation  necessarily 
flowing  from  the  unity  of  husband  and  wife. 
Each  was  in  law,  however,  seised  of  the  en- 
tirety, and  all  the  conditions  were  fulfilled 
which  are  necessary  to  bring  it  within  the 
rule  in  Shelley's  Case."  The  particular  es- 
tate and  the  remainder  In  her  were  created 
by  the  conveyance  from  Simpson." 

[4]  It  is  the  form  of  the  second  limitation 
which  determines  the  application  of  the  rule, 
and  it  is  so  held  in  Crockett  v.  Robinson,  46 
N.  H.  461.  Under  the  rule  in  Shelley's  Case, 
the  court  said :  "It  is  not  material  to  inquire 
what  the  Intention  of  the  testator  was  as  to 
the  quantity  of  estate  that  should  vest  in  the 
first  taker.  If  the  limitation  were  to  A.  for 
life,  remainder  to  his  heirs  in  fee  simple, 
without  other  qualifying  words,  the  actual 
intention  would  undoubtedly  be  that  A. 
should  take  an  estate  for  life  only  and  have 
no  power  to  dispose  of  the  remainder  in  fee, 
and  negative  words  saying  that  A.  should 
take  for  life  only  would  add  nothing  to  the 
clearness  of  the  first  words.  The  material 
inquiry  is,  What  is  taken  under  the  second 
devise?  If  those  who  take  under  the  second 
devise,  take  the  same  estate  that  they  would 
take  as  his  heirs  or  as  heirs  of  his  body,  the 
rule  applies.  However  clear  the  Intention 
may  be  to  create  an  estate  in  A.  for  life,  re- 
mainder to  his  heirs,  so  that  the  estate  shall 
go  to  those  persons  who  are  the  heirs  of  A., 
and  descend  to  his  heritable  blood  in  line  of 
descent,  the  policy  of  the  law,  which  es- 
tablished the  rule  in  Shelley's  Case,  did  not 
allow  such  a  limitation*  By  that  rule  no 
person  was  permitted  to  raise  in  another  an 
estate  of  inheritance,  and  at  the  same  time 
make  the  heirs  of  that  person  purchasers.  6 
Cruise,  325,  326,  828;   Fearne  on  Con.  Rem. 
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196;  Hargrave's  Tracts,  551;  4  Kent,  208, 
214;  Denn  v.  Puckey,  5  T.  R.  299,  303;  Rich- 
ardson v.  Wheatland,  7  Mete.  (Mass.)  172." 
This  passage  was  cited  with  approval  In 
Nichols  v.  Gladden,  117  N.  O.  at  page  502, 
23  S.  ID.  459,  In  which  the  court  said  that 
"the  material  inquiry  is,  what  Is  taken  under 
the  second  devise?" 

[5]  As  H.  C.  Gardner  survived  his  wife, 
the  limitation  is  the  same,  in  legal  effect,  as 
if  it  had  been  to  his  wife  for  life,  then  to 
him  for  life,  and  ultimately  to  the  heirs  of 
his  wife.  She  acquired  a  fee  simple,  subject 
to  his  life  estate,  and,  as  he  joined  with  her 
in  the  deed  to  R.  R.  Gotten,  the  entire  estate 
in  fee  passed  to  the  latter.  Wooddeson,  205. 
The  judgment  of  the  court  was  therefore 
erroneous. 

Reversed. 

(158  N.  C.  680) 

STATE  v.  GARNER. 

(Supreme  Court  of  North  Carolina.     April  3, 

1912.) 

1.  Animals  (f  34*)  —  Running  at  Large— 
Criminal  prosecution. 

Where  an  owner  of  a  cow  was  prosecuted 
for  willfully  violating  the  regulations  of  the 
board  of  agriculture  in  permitting  a  cow  to 
move  from  a  quarantines  area  into  one  free 
from  quarantine,  that  there  was  no  stock  law 
fence  between  the  two  areas  would  not  relieve 
him  from  liability  under  the  indictment. 

[Ed.    Note. — For   ofher   cases,    see   Animals, 
Cent.  Dig.  §  93;    Dec.  Dig.  f  34.*] 

2.  Animals  (f  34*)  —  Running  at  Large— 
Criminal  Prosecution. 

The  fact  that  cattle  were  allowed  to  run 
at  large  in  a  county  quarantined  by  the  board 
of  agriculture  would  not  excuse  from  criminal 
liability  a  person  who  permitted  a  cow  to  move 
from  such  county  to  one  free  from  quarantine. 

[Ed.    Note. — For    other   cases,    see    Animals, 
Cent.  Dig.  f  93;   Dec  Dig.  f  34.*] 

3.  Animals  (§  34*)  —  Running  at  Large— 
Criminal  Prosecution  —  "Willfully  Al- 
lowed/' 

Under  Revisal  1905,  §  3294,  making  it  a 
misdemeanor  to  willfully  violate  any  regulation 
of  the  board  of  agriculture  for  the  quarantine 
of  animals,  etc.,  in  a  prosecution  for  ''allowing" 
a  cow  to  run  at  large,  by.  reason  of  which  she 
strayed  from  quarantined  territory  into  territo- 
ry free  from  infection,  the  mere  fact  that  the 
defendant  allowed  the  cow  to.  run  at  large  and 
that  she  crossed  the  line  was  sufficient  to  es- 
tablish that  he  "willfully"  allowed  her  to  move 
across  the  line. 

[EH.    Note.— For '  other    cases,    see    Animals, 
Cent.  Dig.  §  93;   Dec  Dig.  f  34.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  7468-7481,  7835-7836.] 

4.  Animals  (|  34*)  —  Running  at  Large— 
Criminal  Liability. 

In  a  prosecution  for  allowing  a  cow  to  move 
from  infected  territory  into  territory  free  from 
quarantine,  it  is  not  necessary  to  show  that  she 
was  infected  where  the  regulation  of  the  board 
of  agriculture  on  which  the  prosecution  was 
based  provided  that  "no  cattle'*  shall  be  moved 
or  "allowed  to  move"  from  infected  territory 
across  the  line. 

[Ed.    Note.— For    other   cases,    see   Animals, 
Cent.  Dig.  f  93 ;   Dec  Dig.  f  34.*] 

Walker  and  Allen,  JJ.,  dissenting. 


Appeal  from  Superior  Court,  Moore  Coun- 
ty;  Cooke,  Judge. 

Prosecution  of  Jim  Garner  for  allowing 
cattle  to  move  out  of  a  quarantined  area. 
From  a  Judgment  of  acquittal  on  a  special 
verdict,  the  State  appeals.    Reversed. 

The  Attorney  General,  for  the  State.  R.  L. 
Burns,  for  appellee. 

CLARK,  C.  J.  Indictment  under  Rev.  1905, 
S  3294,  for  "allowing"  cattle  to  move  from  a 
quarantined  area  in  North  Carolina  into  that 
portion  of  the  state  lying  north  and  west  of 
the  quarantine  line  established  by  the  board 
of  agriculture,  i.  e.,  from  Hoke  county  into 
Moore.  The  special  verdict  finds  that  defend- 
ant owned  a  cow  which  was  infected  with 
the  cattle  fever  tick,  and  permitted  her  to 
run  at  large  in  Hoke  county  from  his  home, 
one-fourth  of  a  mile  from  the  county  line, 
and  she  strayed  into  Moore  county.  It  fur- 
ther appears  that  Hoke  county  is  nonstock 
law  territory)  and  there  was  no  fence  be- 
tween Hoke  and  Moore  counties. 

[1,  2]  It  is  immaterial  that  there  was  no 
stock  law  fence  between  Hoke  and  Moore 
counties,  and  that  cattle  are  allowed  to  run 
at  large  in  Hoke  county.  The  defendant  is 
not  indicted  for  violation  of  any  stock  law  in 
permitting  his  cow  to  run  at  large.  Indeed, 
his  counsel  in  this  court  rested  his  defense 
purely  upon  the  ground  that '  it  was  not 
shown  that  the  defendant  "willfully"  violat- 
ed the  regulation  of  the  board  of  agriculture, 
which  provides:  "No  cattle  shall  be  moved  or 
allowed  to  move  from  any  quarantined  area 
of  this  or  any  other  state,  as  defined  by  the 
regulations  of  the  United  States  Department 
of  Agriculture  and  amendments  thereto  gov- 
erning cattle  transportation,  Into  that  portion 
of  North  Carolina  lying  north  and  west  of  the 
line  described  in  section  2  of  these  regula- 
tions, nor  into  the  counties  of  Halifax,  Edge- 
combe, Wilson,  Nash,  Lee,  Moore,  Richmond, 
and  Scotland,  after  February,  1911."  The 
authority  of  the  board  of  agriculture  to 
make  and  enforce  such,  regulation  is  fully 
discussed  and  determined  in  State  v.  Rail- 
road, 141  N.  C.  846,  54  S.  B.  294 ;  Kimmlsh  v. 
Ball,  129  U.  S.  217,  9  Sup.  Ct  277,  32  I*  Ed. 
695. 

[3]  When  the  defendant  turned  his  cow 
out,  and  permitted  her  to  run  at  large,  and 
as  a  result  she  strayed  across  the  line  into 
the  forbidden  territory,  he  willfully  "al- 
lowed" her  to  move  across  that  line.  It  is 
not  necessary  to  show  that  he  drove  her 
across  the  line,  but  merely  that  he  permitted 
her  such  liberty  that  thereby  she  was  "al- 
lowed" by  him  to  move  across  the  line.  The 
act  of  turning  her  out,  whereby  she  was  per- 
mitted to  stray,  was  done  purposely,  and 
therefore  willfully.  The  enforcement  of 
these  quarantine  regulations  is  a  matter  of 
great  Importance.  Both  the  federal  and 
state  governments  are  at  great  expense  to 
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have  all  cattle  Inspected  and  the  ticks  re- 
moved, so  that  from  time  to  time  new  terri- 
tory is  announced  to  be  free  from  inspection 
and  a  new  quarantine  line  is  established  and 
proclaimed.  All  this  effort  would  be  in  vain, 
and  the  great  expense  incurred  would  be  use- 
less, unless  the  regulation  against  cattle  be- 
ing moved  or  allowed  to  move  from  the  in- 
fected territory  into  the  territory  that  has 
been  freed  from  infection  is  strictly  enforced. 

[4]  In  this  case  it  is  found  as  a  fact  that 
the  cow  was  "infected,"  but  the  defendant's 
guilt  does  not  depend  on  that  The  regula- 
tion provides  "no  cattle"  shall  be  moved  or 
''allowed  to  move"  from  infected  territory 
across  the  line. 

Upon  the  facts  found  in  the  special  ver- 
dict, it  should  be  entered  that  the  defendant 
is  guilty. 

Reversed. 

WALKER  and  ALLEN,  JJ.,  dissenting. 


(168  N.  C.  502) 

VANCE  v.  BRYANT  et  aL 

(Supreme  Court  of  North  Carolina.     April  8, 

1912.) 

Bills  and  Notes  (f  883*)— Payment. 

Payments  on  notes,  made  to  the  payee  of 
notes  after  they  have  been  indorsed  for  value, 
and  before  maturity,  will  not  defeat  the  claim 
of  the  bona  fide  indorsee,  where  not  entered  on 
the  notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  956;  Dec.  Dig.  |  383.*] 

Appeal  from  Superior  Court,  Cumberland 
County;   Whedbee,  Judge. 

Action  by  J.  A.  Vance,  trading  as  J.  A. 
Vance  &  Co.,  against  G.  F.  Bryant  and  oth- 
ers and  R.  K.  Baugham,  trading  as  the  Caro- 
lina Machinery  Company.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

On  the  trial  it  was  made  to  appear  that 
plaintiff,  holding  two  notes  by  indorsement, 
for  value,  and  before  maturity,  each  for  sum 
of  $251.34,  given  for  a  sawmill,  epgine,  boil- 
er, etc.,  and  a  registered  lien,  in  the  form  of 
conditional  sale,  instituted  the  present  ac- 
tion to  recover  on  the  notes  and  enforce  the 
lien,  etc.  The  property,  having  been  seized 
by  ancillary  process  of  claim  and  delivery, 
was  replevied  by  O.  F.  Bryant  and  others, 
the  purchasers,  and  defendants,  Q.  F.  Bryant 
et  al.,  admitting  the  purchase  of  the  prop- 
erty and  execution  of  the  notes,  alleged  pay- 
ment of  the  notes  to  their  codefendant,  R. 
K.  Baugham,  their  immediate  vendor.  The 
jury  rendered  the  following  verdict: 

"(1)  Is  the  plaintiff  the  owner  and  entitled 
to  the  possession  of  the  property  seized  by 
the  sheriff  in  this  action?'    Answer:  "Yes." 

"(2)  Does  the  defendant  wrongfully  with- 
hold  possession  of  same  from  plaintiff?"  An* 
swer:    "Yes." 

'(3)  If  so,  what  damage  has  plaintiff  sus- 


««/ 


tamed  thereby?"  Answer:  "Six  per  cent,  in- 
terest on  amount  due  on  notes  from  date  of 
seizure  by  the  sheriff." 

.  "(4)  What  was  the  value  of  the  property 
seized  by  the  sheriff  In  this  action  on  the 
day  of  the  seizure?"  Answer:  "$  600  (six 
hundred  dollars)." 

-<((5)  Was  the  plaintiff  a  purchaser  of  the 
two  notes  sued  on  before  maturity  and  for 
value?"    Answer:  "Yes." 

"(6)  Have  said  notes,  or  any  part  thereof, 
been  paid  by  the  defendants  to  the  plaintiff?" 
Answer:  "Yes,  $100,  on  the  26th  day  of 
November,  1896,  to  Mr.  Alexander,  attorney 
for  the  plaintiff." 

There  was  judgment  on  the  verdict  for 
the  plaintiff,  and  defendants  excepted  and 
appealed. 

V.  C.  Bullard  and  Sinclair  &  Dye,  for  ap- 
pellants. H.  L.  Cook  and  J.  SL  Alexander, 
for  appellee, 

HOKE,  J.  We  have  carefully  examined 
the  case,  and  find  no  reversible  error  to 
plaintiff's  prejudice.  On  the  trial  it  was 
made  to  appear  that  on  March  1,  1904,  de- 
fendant R.  K.  Baugham,  trading  as  the 
Carolina  Machinery  Company,  sold  to  his 
codefendant8  O.  F.  Bryant  et  aL  the  engine, 
boiler,  and  sawmill,  and  took  from  the  pur- 
chasers two  notes  therefor  in  the  sum  of 
1251.34  each,  one  payable  July  1,  1904,  and 
the  second  November  1, 1894,  and  also  a  lien 
on  the  property  to  secure  the  same  in  the 
form  of  a  conditional  sale,  which  was  duly 
registered;  that  at  the  time  the  said  notes 
were  executed,  or  within  a  few  days  there- 
after, they  were  Indorsed  for  full  value  by 
the  payee  to  plaintiff,  and  that  no  payment 
had  been  made  thereon  to  plaintiff,  except 
the  |100  as  established  by  the  verdict  It 
was  chiefly  contended  by  the  purchasers 
that  except  the  $100  referred  to  they  had 
paid  for  the  sawmill,  etc.,  to  the  Carolina 
Machinery  Company,  their  immediate  vendor, 
and  that  on  the  testimony  the  question 
should  have  been  submitted  to  the  jury  wheth- 
er the  machinery  company  at  the  time  the 
payments  were  claimed  to  have  been  made 
was  not  the  agent  of  plaintiff  for  the  pur- 
pose and  duly  authorized  to  receive  the  same, 
but  we  concur  with  his  honor  below  in  the 
opinion  that  there  was  no  evidence  tending 
to  support  the  position  and  no  facts  appear- 
ing from  which  the  same  could  be  reasona- 
bly inferred.  The  plaintiff  being  holder  of 
the  notes  in  due  course  by  indorsement  for 
value  and  before  maturity,  etc.,  his  demand  , 
is  not  affected  by  payments  made  to  the 
payee,  which  were  not  entered  on  the  notes 
and  of  which  the  holder  had  no  notice.  Bank 
v.  Michal,  96  N.  C.  63,  1  S.  B.  855;  Black- 
mer  v.  Phillips,  67  N.  C.  840. 

There  is  no  error,  and  the  judgment  in 
plaintiff's  favor  will  be  affirmed. 

No  error. 
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(158  N.  C.  466) 

WISSLER  et  aL  r.  TADKIN  RIVER  POWER 

CO. 

(Supreme  Court  of  North  Carolina.    April  3, 

1912.) 

L  Eminent  Domain  (§  35*)— Condemnation 

Proceedings— "Public  Use." 

Reviaal  1906,  §§  1571-1577,  confer  on 
electric  light  companies  the  power  to  condemn 
property  for  the  erection  of  poles  and  other 
appropriate  purposes  on  making  just  compen- 
sation therefor.  Defendant  was  incorporated 
to  distribute  electricity  for  the  operation  of 
street  railways,  and  to  supply  electricity  for 
any  purpose  whatever.  Held,  that  condemna- 
tion by  defendant  of  a  right  of  way  across 
plaintiffs'  land  for  the  erection  of  its  electric 
light  poles,  etc.,  was  for  a  public  use,  and 
therefore  authorised. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |  80;   Dec.  Dig.  ft  35.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5825-5837;   vol.  8,  p.  7774.] 

2.  Eminent  Domain  (§  1*)— Definition. 

The  phrase  "eminent  domain"  means  the 
right  of  the  state  or  of  a  person  acting  for 
the  state  to  use,  alienate,  or  destroy  property 
of  a  citizen  for  the  ends  •  of  public  utility. 

[Ed.  Note^-For  other  cases,  see  Eminent 
Domain*  Cent.  Dig.  §§  1,  2;   Dec  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2362-2366;    vol.  8,  p.  7649.] 

Appeal  from  Superior  Court,  Lee  County; 
Ferguson,  Judge. 

Suit  by  J.  H.  Wissler  and  others  against 
the  Yadkin  River  Power  Company.  On  mo- 
tion for  an  injunction  to  enjoin  defendant 
from  entering  on  plaintiffs'  lands  after  de- 
fendant had  condemned  a  right  of  way  for 
power  plant  over  the  same.  The  writ  was 
denied,  and  plaintiffs  appeal.    Affirmed. 

A.  C.  Davis,  Aycock  &  Winston,  and  A.  A. 
F.  Seawell,  for  appellants.  Mclver  &  Wil- 
liams, for  appellee. 

BROWN,  J.  [1]  The  defendant  by  proper 
proceedings  has  condemned  the  right  of  way 
across  the  plaintiffs'  land  for  the  erection 
of  its  electric  light  poles  and  other  appro- 
priate purposes,  and  has  paid  into  court  dam- 
ages assessed,  and  is  now  in  the  enjoyment 
of  the  easement 

The  ground  upon  which  the  application  for 
the  injunction  order  is  based  is  that  the  use 
to  which  the  property  condemned  is  to  be  put 
is  private  use,  and  not  a  public  one.  It  is 
not  denied  that,  under  the  general  law  of 
the  state  under  which  the  defendant  has 
been  Incorporated,  it  has  been  invested  with 
the  power  of  eminent  domain,  but  it  is  con- 
tended by  the  plaintiff  that,  Inasmuch  as  the 
use  is  a  private  one,  no  such  power  can  be 
lawfully  conferred.  It  is  admitted  that  un- 
der the  provisions  of  Revisal  1905,  c.  32,  §§ 
1571-1577,  electric  companies,  such  as  tele- 
graph, telephone,  electric  power,  or  lighting 
companies,  are  invested  with  the  power  to 
condemn  property  for  the  erection  of  poles, 
the  establishment  of  offices,  and  other  appro- 
priate purposes  upon  making  a  just  compen- 


sation therefor.  We  find  upon  examination 
of  the  defendant's  charter  that  it  undertakes 
to  manufacture,  produce,  sell,  furnish,  and 
distribute  electricity  for  the  operation  of 
street  railways,  of  all  kinds  and  descriptions, 
and  to  seft  electricity  to  the  public,  and  to 
supply  electricity  In  any  form,  and  for  any 
purpose  whatever. 

[2]  The  phrase  "eminent  domain"  has 
been  so  frequently  defined  that  it  needs  no 
further  definition  at  our  hands.  It  orig- 
inated in  the  writings  of  an  eminent  pub- 
licist, Grotlus,  in  1625,  who  says:  "The 
property  of  subjects  is  under  the  eminent 
domain  of  the  state,  so  that  the  state,  or  he 
who  acts  for  It,  may  use  and  even  alienate 
and  destroy  such  property,  not  only  in  case 
of  extreme  necessity,  In  which  even  private 
persons  have  a  right  over  the  property  of 
others,  but  for  ends  of  public  utility,  to 
which  ends  those  who  founded  civil  society 
must  be  supposed  to  have  Intended  that 
private  ends  should  give  way."  Grotlus,  De 
Jure  Belli  et  Pads,  Lib.  3,  c.  20.  This 
power  of  eminent  domain  is  conferred  up- 
on corporations  affected  with  public  use, 
not  so  much  for  the  benefit  of  the  corpora- 
tions themselves,  but  for  the  use  and  bene- 
fit of  the  people  at  large.  What  are  public 
utilities  has  been*  pretty  well  settled  by  the 
courts,  but  with  the  advance  of  science  and 
the  arts  the  scope  of  such  utilities  must 
necessarily  be  constantly  increased.  That 
the  power  of  condemnation  could  be  lawful- 
ly conferred  upon  railroad  companies,  tele- 
phone and  telegraph  companies,  has  long 
since  been  settled  by  repeated  decisions,  as 
the  owner  or  manager  of  such  industries 
becomes  voluntarily  the  agent  or  servant  of 
the  public.  The  vast  growth  In  the  knowl- 
edge acquired  concerning  the  uses  of  elec- 
tricity has  made  it  possible  to  extend  that 
subtle  but  powerful  agent  to  many  forms 
of  industry,  and  to  divide  its  efficacy  into 
many  desired  portions,  and  to  freely  trans- 
mit it  to  almost  any  point  for  use.  To 
make  this  agency  useful  to  man  requires 
capital  for  its  extension,  as  well  as  the 
power  to  extend  its  operations  even  against 
the  will  of  an  individual.  In  commenting 
upon  the  wonderful  growth  of  operations 
conducted  by  electrical  power,  Mr.  Lewis 
says:  "All  of  these  considerations  tend  to 
show  that  the  use  of  land  for  collecting, 
storing,  and  distributing  electricity,  for  the 
purpose  of  supplying  power  and  heat  to  all 
who  may  desire  It,  is  a'  public  use,  sltailar 
in  character  to  the  use  of  land  for  collect- 
ing, storing,  and  distributing  water  fdr  pub- 
lic needs — a  use  that  is  so  manifestly  pub- 
lic that  it  is  seldom  questioned,  and  never 
denied."  1  Lewis  on'  Eminent  Domain,  t 
268;  L.  A  P.  Co.  v.  Hobbsi  7?  N.  H.  531, 
58  AtL  46,  66  L.  R.  A.  581;  Jones  v.  Elec- 
tric Co.,  125  Ga.  618,  54  S.  E.  85,  6  L.  BL  A. 
(N.  S.)  122,  5  Ann.  Cas.  526;  Goddard  t. 
Railway  Co.,  104  111.  App.  533;    Palme*  y. 

Doc  Dig.  4k  Am.  Dig.  Key  No.  SOrtetf  *  Rep'r*  indoles' 
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Electric  Co.,  158  N.  Y.  231,  52  N.  E.  1092, 
43  I*  R.  A.  672. 

In  a  recent  case  In  New  York  It  has  been 
held  that  the  furnishing  of  electricity  for 
the  use  of  the  inhabitants,  or  for  Illuminat- 
ing purposes,  and  for  the  use  of  surface 
railroads,  constitutes  public  use  within  the 
•definition  of  that  term  as  used  with  refer- 
ence to  the  right  of  eminent  domain.  In  re 
Niagara  I».  &  O.  Power  Co.,  Ill  App.  Div. 
686,  97  N.  Y.  Supp.  853;  Prince  y.  Crocker, 
166  Mass.  347,  44  N.  E.  446,  32  I*  R.  A. 
-610.  Joyce  on  Electric  Law  declares  that 
the  supplying  of  electricity  to  the  citizens 
of  a  town  or  to  the  public  generally  Is  a  pub- 
lic use,  citing  many  cases  which  upon  ex- 
amination sustain  the  text  1  Joyce,  8 
276.  In  15  Qrc.  p.  600,  it  Is  said:  'The 
-exercise  of  the  right  of  eminent  domain  for 
the  purpose  of  erecting  and  maintaining 
electric  light  plants  for  public  and  private 
lighting  is  not  for  a  private  use."  And  this 
court,  as  late  as  154  N.  <X  131,  69  S.  E.  767, 
32  L.  R.  A.  (N.  S.)  848,  in  Turner  v.  Power 
Company,  expressly  holds  that  "corporations 
engaged  in  furnishing  electric  power  and 
lights  to  its  patrons  in  the  exercise  of  char- 
tered rights  and  privileges  conferred  by  the 
lawmaking  power,  In  part  for  the  public 
benefit,  are  quasi  public  corporations." 
Nichols  on  Eminent  Domain,  §  277,  says,  In 
substance,  that  the  furnishing  of  any  kind 
of  artificial  light,  as  well  as  power,  by  gas, 
or  electricity,  for  the  use  of  the  public,  Is 
public  purpose,  in  aid  of  which  the  power 
of  eminent  domain  may  be  lawfully  invok- 
ed. The  authorities  all  seem  to  be  uniform 
on  this  subject,  and  to  multiply  them  is 
easy,  but  useless. 

The  judgment  of  the   superior   court  is 
.  Affirmed. 


•(158  N.  C.  498) 

VIRGINIA  &  a  S.  R.  CO.  v.  McUBAN  et  ux. 

(Supreme  Co  art  of  North  Carolina.     April  3, 

1912.) 

^Eminent  Domain    (§  131*)— Condemnation 
Proceedings— Damages. 

Parties  whose  land  had  been  condemned 
-for  a  railroad  right  of  way  were  entitled  to 
recover,  as  an  element  of  their  damages,  the 
market  value  of  the  land  taken. 

[Ed.    Note. — For   other   cases,    see   Eminent 
^Domain,  Cent  Dig.  §  353;   Dec  Dig.  §  131.*] 

Appeal  from  Superior  Court,  Cumberland 
•County;  Whedbee,  Judge. 

Action  by  the  Virginia  &  Carolina  South- 
~ern  Railroad  Company  against  Marshall  Mc- 
Lean and  wife.    From  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

The  following  Issue  was  submitted  and 
answered  by  the  Jury:  "What  damages  are 
defendants  entitled  to  recover  of  plaintiff  on 
account  of  the  condemnation  and  appropria- 
tion of  the  3.12  acres  of  land  described  in 
the  petition  filed  in  this  cause?*'  Answer: 
$462.50."    Judgment  on  the  verdict  for  the 
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amount  and  condemning  the  land  in  question 
"as  a  perpetual  right  of  way  for  plaintiff 
company,  to  be  used  for  railroad  purposes 
and  for  such  other  purposes  as  may  be  per- 
mitted by  statute,'*  etc.  Plaintiff,  having  du- 
ly excepted,  appealed,  and  assigns  and  urges 
here  for  error  the  following  direction  with 
others  given  by  the  court  as  a  rule  for  esti- 
mating the  damages:  "That  In  assessing  the 
damages  which  the  defendants  may  be  en- 
titled to  you  will  allow  the  defendants  the 
actual  market  value  of  the  3.10  acres  cov- 
ered by  the  right'  of  way  that  the  plaintiff 
seeks  to  condemn,  as  described  in  the  peti- 
tion." 

McLean,  Varser  &  McLean  and  H.  L.  Cook, 
for  appellant  Shaw  &  McLean  and  Sinclair 
&  Dye,  for  appellees. 

HOKJB,  J.  Under  the  general  law  (Rev. 
|  2575  et  seq.)  and  ordinarily  under  sitecial 
statutes  applicable,  only  an  easement  pass- 
es to  the  railroad  under  condemnation  pro- 
ceedings, and  that  and  the  effect  of  it  is  the 
interest  usually  involved  in  such  an  inquiry. 
In  section  2587,  the  one  which  more  especial- 
ly refers  to  the  judgment  in  these  cases  and 
the  vesting  of  the  title,  the  determinative 
language  is:  "And  on  the  payment  by  said 
company  of  the  sum  adjudged,  together  with 
the  costs  and  counsel  fees  allowed  by  the 
court  in  the  office  of  the  clerk,  then  and  in 
that  event  all  persons,  who  had  been  made 
parties  to  the  proceedings,  shall  be  divested 
and  barred  of  all  right,  estate,  and  interest  in 
such  easement  in  such  real  estate  during  the 
corporate  existence  of  the  company  afore- 
said," and  this  view  has  very  generally  pre- 
vailed with  us.  Parks  v.  Railroad,  143  N.  C. 
289,  55  S.  B.  701,  12  U  R.  A.  (N.  S.)  680; 
Railroad  v.  Sturgeon,  120  N.  C.  225,  26  S.  B. 
779.  In  practical  application  of  this  prin- 
ciple the  court  has  held  that  to  the  extent 
that  the  right  of  way  Is  not  presently  re- 
quired for  the  purposes  of  the  road  It  may  be 
occupied  and  used  by  the  original  owner  In 
any  manner  not  Inconsistent  with  the  ease- 
ment acquired  (Lumber  Co.  v.  Hines  Bros:, 
126  N.  C.  254,  35  S.  B.  458),  a  position  that 
finds  support  in  a  line  of  cases  which  hold 
that  for  any  additional  burden  put  upon  the 
right  of  way  not  properly  embraced  in  the 
general  purposes  for  which  condemnation 
was  had  the  compensation  shall  accrue  to 
the  owner  and  not  to  the  company  (Brown 
v.  Power  Co.,  140  N.  C:  333,  5?  S.  B.  954, 
3  IX  R.  A.  [N.  S.]  912;  Hodges  v.  Telegraph 
Co.,  133  N.  C.  225,  45  S.  B.  572);  and  it  has 
been  further  decided  that  this  right  of  way, 
when  once  acquired,  may  be  occupied  and 
used  by  the  company  to  Its  full  extent,  when- 
ever the  proper  management  and  business 
necessities  of  the  road  may  require  and  the 
company  is  made  the  judge  of  such  necessi- 
ty (Railroad  v.  Olive,  142  N.  C.  257-275, 
55  S.  B.  263).    The  easement  then  and  its 
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effect  on  the  property  being  the  question  In- 
volved, the  law  aims  at  making  the  owner  a 
"Just  compensation"  for  the  injuries  likely 
to  arise  from  the  imposition  of  such  a  bur- 
den upon  the  land.  The  statute  so  requires, 
and,  stated  in  a  general  way,  the  rule  is  to 
"award  the  owner  the  difference  in  the  mar- 
ket value  of  the  whole  lot  or  tract  before  the 
taking  and  the  market  value  of  what  re- 
mains to  him  after  such  taking,  uninfluenced 
by  any  general  rise  in  values  of  property  due 
to  the  improvement."  Elliott  on  R.  R.  (2d 
Ed.)  |  995.  In  determining  this  difference, 
and  owing  to  the  fact  that  the  easement  is 
perpetual  in  its  nature,  and  in  all  probability 
likely  to  become  permanent,  and  to  the  po- 
sition just  referred  to  that  the  entire  right 
of  way  may  be  at  any  time  appropriated 
and  used  for  railroad  purposes  whenever  in 
the  judgment  of  the  company  such  use  is 
required,  it  is  held  by  the  weight  of  authori- 
ty that  the  damages  allowed  the  owner  as  a 
general  rule  shall  include  the  market  value 
of  the  land  actually  covered  by  the  right  of 
way,  subject  to  the  modification  that,  under 
special  circumstances,  showing  for  instance 
the  existence  of  mineral  or  other  deposits  of 
value  below  the  surface  to  the  extent  that 
they  could  be  made  available  to  the  owner 
without  interference  with  the  easement,  such 
conditions  should  be  considered  by  the  jury 
in  estimating  the  damage  to  be  allowed  on 
this  account  Brown  v.*  Power  Co.,  140  N. 
C.  333,  52  S.  B.  954,  3  L.  R.  A.  (N.  S.)  912; 
Railroad  v.  Land  Co.,  137  N.  C.  330,  335,  49 
S.  BL  350,  68  L.  R.  A.  333;  Hollins worth  v. 
Railroad,  63  Iowa,  443,  19  N.  W.  325;  Weyer 
v.  Railroad,  68  Wis.  180,  31  N.  W.  710;  So. 
Pa.  R.  R.  v.  San  Francisco  Sav.  Union.  146 
Gal.  290,  79  Pac.  961,  70  L.  R.  A.  221,  106 
Am.  St.  Rep.  36,  2  Ann.  Gas.  962;  Lewis  on 
Eminent  Domain  (3d  Ed.)  f  694. 

In  Railroad  v.  Land  Go.,  supra,  speaking 
to  the  question  of  allowing  the  market  value 
of  the  land  actually  covered  by  the  right  of 
way,  Associate  Justice  Douglas,  delivering  the 
opinion,  said;  "It  is  well  settled  that  the 
defendant  is  entitled  to  recover,  not  only 
the  value  of  the  land  taken,  but  also  the 
damage  caused  to  the  remainder  of  the  land. 
Even  if  the  plaintiff  should  not  use  the  en- 
tire right  of  way  the  rule  would  be  the  same, 
as  it  is  not  what  the  plaintiff  (R.  R.)  ac- 
tually does,  but  what  it  acquires  the  right  to 
do,  that  determines  the  quantum  of  damag- 
es." In  addition  to  market  value  of  the 
land  actually  taken,  the  compensation  to  be 
allowed  the  owner  shall  Include  the  damage 
done  to  the  remainder  of  the  tract  or  por- 
tions of  land  used  by  the  owner  as  one  tract, 
and  in  ascertaining  this  amount  the  rule 
generally  obtaining  in  this  state  requires  that 
there  shall  be  deducted  from  the  estimate  the 
pecuniary  value  of  any  benefits  or  advantag- 
es which  are  special  and  peculiar  to  the 
tract  in  question  but  not  for  the  benefits  or 


advantages  shared  in  common  with  other 
lands  of  like  kind  in  the  same  vicinity. 
Railroad  v.  Piatt  Land,  133  N.  G.  266,  45  S. 
E.  589;  Railroad  v.  Wicker,  74  N.  G.  220; 
Freedle  v.  Railroad,  49  N.  O.  89;  Boat  v. 
Cabarrus,  152  N.  C.  535,  67  S.  E.  1066.  There 
are  some  helpful  suggestions  in  these  au- 
thorities on  the  question  of  general  and  spe- 
cial benefits,  but,  there  being  no  exception 
to  the  charge  of  the  court  in  this  respect, 
the  matter  is  not  further  pursued,  and,  on 
consideration  of  the  principles  stated,  we  are 
of  opinion  that  there  was  no  reversible  er- 
ror in  allowing  recovery  for  the  market  value 
of  the  land  covered  by  the  right  of  way  as 
an  element  of  damages. 

The  judgment  Is  therefore  affirmed. 

No  error. 


(158  N.  C.  682) 
STATE  v.  BURNO. 

(Supreme  Gourt  of  North  Carolina.     April  3. 

1912.) 

1.  Witnesses  (§  406*)— Impeachment— Cbim- 
inal  Cause. 

Where,  in  a  prosecution  for  unlawfully 
selling  cocaine,  a  person  to  whom  the  sale 
was  alleged  to  have  been  made  was  a  witness 
for  defendant,  evidence  of  an  officer  that  he 
saw  the  defendant  give  the  witness  a  pack- 
age, for  which  she  paid  him  and  received 
change,  and  that  as  soon  as  she  came  out  of 
the  house  he  arrested  her,  and  found  on  her 
person  the  package,  which  contained  cocaine 
and  the  change,  tied  up  with  it  in  a  handker- 
chief, and  that  she  admitted  purchasing  it 
from  the  defendant,  was  admissible  to  con- 
tradict. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Gent  Dig.  ||  1276-1279;   Dec.  Dig.  |  406.*] 

2.  Criminal    Law     ($    486*)  —Evidence  — 
Opinion. 

An  opinion  of  a  doctor,  who  was  also  a  . 
pharmacist,  that  a  powder  in  a  package  which 
he  tasted  was  cocaine  was  properly  admitted* 
in  a  prosecution  for  unlawfully  selling  it, 
though  he  testified  that  he  could  not  tell  the 
difference  between  cocaine  and  Epsom  salts,, 
except  by  an  actual  test,  where  he  bad  pre- 
viously described  fully  the  effect  of  cocaine 
and  the  effect  of  the  powder  which  he  tasted* 
and  did  not  say  that  his  opinion  was  unsatis- 
factory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  f  1076;    Dec  Dig.  f  486.*] 

3.  Criminal  Law  (§  404*)— Evidence. 

Admitting  a  package  alleged  to  contain 
cocaine,  in  a  prosecution  for  unlawfully  selling 
cocaine,  was  proper,  though  the  package  was 
taken  from  the  woman  to  whom  it  was  alleged 
to  have  been  sold  in  the  absence  of  defendant, 
where  the  officer  who  took  it  from  her  testi- 
fied that  he  saw  the  sale  made,  and  was  sat- 
isfied that  the  package  found  on  the  woman 
on  her  arrest  immediately  thereafter  was  the 
same  which  he  saw  the  defendant  give  her. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  873,  891-893,  1457;  Dec* 
Dig.  f  404.*] 

Appeal  from  Superior  Court,  Richmond: 
County;    Whedbee,  Judge. 

Sam  Burno  was  convicted  of  unlawfully 
selling  cocaine,  and  appeals.    No  error. 
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John  P.  Cameron  and  Lorenzo  Medlin,  for 
appellant  Attorney  General  Bickett  and  T. 
H.  Calvert,  for  the  State. 

ALLEN,  J.  No  objection  is  taken  to  the 
bill  of  Indictment,  and  there  is  no  conten- 
tion that  the  evidence  was  not  sufficient  to 
Justify  the  verdict 

[1]  AH  of  the  evidence  introduced  at  the 
trial  is  not  sent  up  as  a  part  of  the  case  on 
appeal;  but  it  appears  that  C.  B.  Wright 
was  the  principal  witness  for. the  state,  and 
he  testified,  among  other  things,  as  follows: 
"I  saw  Burao  give  the  McKeithan  woman  a 
package,  and  saw  her  give  him  some  money, 
and  he  gave  her  back  change.  I  was  look- 
ing through  the  window.  That  after  the 
woman  had  come  from  out  of  the  house  I 
arrested  her,  and  found  on  her  person  a 
package  of  cocaine — the  same  kind  of  pack- 
age I  saw  Burno  deliver  to  her.  I  saw  him 
put  in  small  papers,  preparing  it  on  a  table. 
She  had  in  the  package  when  arrested — the 
same  kind  of  package  which  I  now  hold  in 
my  hand — and  I  took  off  the  table  the  cloth 
[exhibiting  same],  and  it  has  on  it  the  same 
kind  of  material  which  is  in  these  packages. 
The  woman  put  the  change  and  little  papers 
containing  what  she  got  from  Burno  in  a 
handkerchief,  and  as  soon  as  she  came  out 
I  took  from  her  the  handkerchief,  and  it 
contained  the  money  and  little  paper  pack- 
ages." This  witness  was  then  asked,  "Where 
did  she  [Cora  McKeithan]  say  she  got  the 
package?"  and  he  answered,  "She  said  that 
she  got  it  upstairs,  and  then  said  afterwards' 
«he  got  it  from  Burno,"  and  the  defendant 
excepted.  This  evidence  was  offered  after 
Cora  McKeithan  had  testified ;  and,  while  it 
does  not  clearly  appear  from  the 'record,  the 
only  reasonable  inference  is  that  she  was  a 
witness  in  behalf  of  the  defendant,  and  the 
•evidence  was  admitted  for  the  purpose  of 
contradiction,  for  which  it  was  competent 
State  v.  Williams,  91  N.  C.  599;  State  v. 
Exum,  138  N.  C.  600,  50  S.  E.  283. 

[2,  3]  The  state  introduced  Dr.  N.  C.  Hun- 
ter, who  was  admitted  to  be  an  expert,  and 
the  solicitor  exhibited  to  the  witness  the 
package  which  the  witness  Wright  said  that 
he  got  from  the  person  of  Cora  McKeithan, 
and  asked  the  witness  what  the  package 
contained,  and  he  answered:  "I  have  no 
way  of  making  chemical  test  as  to  what  the 
package  contains,  and  can  only  give  an  opin- 
ion, and  my  opinion  is  that  it  is  cocaine, 
after  tasting  it."  He  described  the  effects 
of  cocaine,  and  pronounced  it  cocaine,  and 
said,  "In  my  opinion,  it  Is  cocaine."  The  de- 
fendant excepted.  On  cross-examination  by 
defendant  he  said,  without  objection:  "I 
cannot  tell  the  difference  between  cocaine 
and  Epsom  salts,  except  by  making  actual 
test ;  but,  In  my  opinion,  it  is  cocaine."  He 
had  previously  described  fully  the  effects  of 
cocaine  and  the  effect  of  what  he  tasted  out 
of  one  of  the  little  paper  packages.    He  also 


stated  that  he  was  a  pharmacist  as  well  as 
a  doctor.  The  defendant  excepted  to  this 
evidence  on  two  grounds :  (1)  That  the  court 
erred  in  allowing  the  witness  to  testify  as 
to  an  opinion,  when  his  opinion  was  not  ful- 
ly satisfactory  to  his  mind.  (2)  That  the 
court  erred  in  allowing  the  solicitor  for  the 
state  to  exhibit  to  and  in  the  presence  of 
the  jury  the  package  taken  off  the  McKeith- 
an woman  by  the  witness  C.  B.  Wright 
and  said  to  contain  cocaine;  the  package 
having  been  taken  from  the  woman  in  the 
absence  of  the  defendant,  and  not  having 
been  identified  as  the  package  received  by 
the  McKeithan  woman  from  the  defendant 
We  have  no  means  of  ascertaining  whether 
the  opinion  of  the  doctor  was  satisfactory 
to  him  or  not  We  only  know  that  he  ex- 
pressed his  opinion  under  oath,  and  did  not 
say  it  was  unsatisfactory;  and,  in  answer 
to  the  second  objection,  it  is  sufficient  to 
say  that  it  was  not  necessary  for  the  de- 
fendant to  be  present  when  the  package  was 
seized  to  make  it  competent  evidence,  and 
the  witness  Wright  said,  in  answer  to  a 
question  by  the  defendant  that  he  was  satis- 
fied that  the  package  he  found  on  Cora  Mc- 
Keithan was  the  same  package  he  saw  the 
defendant  give  her.  These  are  all  the  ex- 
ceptions appearing  in  the  record,  and  upon 
an  examination  of  them  we  find  no  error. 
No  error. 


(168  N.  C.  484)  ' 

CHARLES  S.  RILEY  &  CO.  et  aL  v.  CAR- 
TER &  PRATT  et  aL 

(Supreme  Court  of  North  Carolina,     April  3, 

1912.) 

Wills  (§  245*)— Foreign  Wills- Probate— 
Certified  Copt. 

Revisal  1905,  §  3183,  provides  that,  when- 
ever any  will  of  a  citizen  of  another  state  is 
duly  allowed  in  such  state,  a  copy  thereof  duly 
certified  by  the  clerk  of  the  court  in  which 
the  will  has  been  allowed,  and  produced  be- 
fore the  clerk  of  the  superior  court  of  any 
county  wherein  any  property  of  testator  may 
be,  shall  be  recorded  in  the  same  manner 
as  if  the  original  had  been  proved  and  al- 
lowed by  him.  Held  that  a  copy  of  a  foreign 
will  was  improperly  admitted  to  probate  in 
the  state  where  there  was  nothing  to  show 
that  the  person  who  authenticated  the  copy 
was  the  clerk  of  the  court  in  which  the  will 
was  originally  probated;  the  provision  requir- 
ing attestation  of  the  clerk  of  the  court  whose 
record  is  offered  being  mandatory. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  577-681;   Dec.  Dig.  §  245.*] 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;   Cooke,  Judge. 

Action  by  Charles  S.  Riley  &  Co.  and 
others  against  Carter  &  Pratt  and  others. 
From,  a  judgment  for  plaintiffs,  defendants 
appeal.    Reversed,  and  new  trial  granted. 

E.  K.  Bryan  and  R.  G.  Grady,  for  appel- 
lants. John  D.  Bellamy,  Bland  &  Bland, 
and  Herbert  McClammy,  for  appellees. 
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BROWN,  J.  [1]  The  question  Involved  In 
this  controversy  Is  the  legal  title  to  the  tim- 
ber on  a  certain  tract  of  land  in  Pender 
county,  known  as  the  "Raynor  land,"  con- 
veyed by  S.  W.  Raynor  et  al.  to  the  Pere- 
goy-Jenkins  Company.  The  plaintiffs  de- 
raign  their  title  through  a  number  of  mesne 
conveyances,  which  it  is  unnecessary  to  set 
out;  among  others,  the  will  of  O.  Morton 
Stewart,  dated  November,  1899,  admitted  to 
probate  in  the  city  of  Baltimore,  Md.,  and 
registered  in  the  registry  of  wills  for  Balti- 
more county  on  the  21st  of  August,  1900. 
This  writing  testamentary  appears  to  be  an 
essential  link  in  the  plaintiffs'  chain  of  ti- 
tle. When  the  same  was  offered  in  evidence, 
the  defendant  objected,  and  it  was  admitted 
by  the  court,  and  this  forms  the  second  as- 
signment of  error.  The  ground  of  objection 
is  that  the  record  of  the  said  will  is  not 
properly  proven,  or  exemplified,  as  required 
by  law.  The  paper  writing  appears  to  have 
been  offered  for  probate  in  the  orphans' 
court  of  Baltimore  county,  and  the  court 
adjudged  that  the  same  be  admitted  to  pro- 
bate as  the  true  and  genuine  will  of  O.  Mor- 
ton Stewart  This  decree  is  signed  by  the 
three  judges  of  the  said  court.  A  copy  of 
the  will  was  offered  for  probate  in  the  su- 
perior court  of  Pender  county  before  the 
clerk  thereof  upon  the  following  certificate 
only,  to  wit:  "In  testimony  that  the  afore- 
going is  a  true  copy  taken  from  'Wills  Li- 
ber/ H.  R.  No.  12,  folio  32,  one  of  the  books 
in  the  office  of  Register  of  Wills  for  Balti- 
more County,  I  hereunto  subscribe  my  name 
and  affix  the  seal  of  my  office,  this  29th  day 
of  July,  A*  D.,  1905.  Test:  Harrison  Rider, 
Register  of  Wills  for  Baltimore  County. 
[Seal.]" 

We  are  of  opinion  that  the  certificate  up- 
on which  the  will  was  admitted  to  probate 
In  this  state  was  insufficient,  and  that  his 
honor  should  have  excluded  it  as  muniment 
of  title.  It  is  admitted  that  the  record  of 
the  will  has  not  been  certified  in  accord- 
ance with  the  act  of  Congress  (U.  S.  Rev.  St 
ft  905  [U.  S.  Comp.  St  1901,  p.  677]),  be- 
cause there  is  no  "certificate  of  the  judge, 
chief  justice,  nor  presiding  magistrate,  that 
the  said  attestation  is  in  due  form."  1  Pell's 
Revisal,  ft  129. 

Nevertheless  it  is  claimed  that  the  will  is 
properly  authenticated  under  the  statutes  of 
North  Carolina,  which  authorize  its  admis- 
sion to  probate  without  the  certificate  of 
the  judge,  chief  justice,  or  presiding  magis- 
trate of  the  court  in  which  the  will  was 
probated  in  Maryland,  and  in  support  of 
this  we  are  cited  to  sections  1618  and  1619, 
Rev.  1905.  It  will  be  observed  that  those 
sections  simply  authorize  the  introduction  of 
copies  of  letters  testamentary,  or  of  admin- 
istration for  certain  purposes,  but  only  upon 
"being  properly  certified"  either  according  to 
the  act  of  Congress,  or  by  the  proper  officer 


of  the  state  or  territory  from  whence  they 
come.  Section  313d  Is  the  statute  which  we 
think  is  applicable  to  this  case.  That  sec* 
tion  reads  as  follows:  "Whenever  any  will, 
made  by  a  citizen  or  subject  of  any  other 
state  or  country,  is  duly  proved  and  allowed 
in  such  state  or  country  according  to  the 
laws  thereof,  a  copy  or  exemplification  of 
such  will  duly  certified  and  authenticated  by 
the  clerk  of  the  court  in  which  such  will 
has  been  proved  and  allowed,  if  within  the 
United  States,  etc.,  when  produced,  or  ex- 
hibited before  the  clerk  of  the  superior  court 
of  any  country,  wherein  any  property  of  the 
testator  may  be,  shall  be  allowed  filed  and 
recorded  in  the  same  manner  as  if  the  orig- 
inal, and  not  the  copy  had  been  produced, 
proved,  and  allowed  before  such  clerk."  The 
act  of  Congress  requires  that  these  records 
shall  be  proved  by  the  attestation  of  the 
clerk  of  the  court,  and  the  seal  of  the  court 
annexed,  with  the  additional  certificate  of 
the  judge,  chief  justice,  or  presiding  magis- 
trate of  the  court  The  only  change  that 
our  statute  makes  is  to  no  longer  require 
the  certificate  of  the  judge  of  the  court,  but 
it  requires  specifically  that  the  record  of  the* 
will  shall  be  certified  and  authenticated  by 
the  clerk  of  the  court  in  which  such  will 
shall  originally  have  been  proved  and  al- 
lowed. This  court  has  held  in  several  cases 
that  "records  of  other  states  to  be  used  in, 
evidence  in  this  state  must  have  the  attesta- 
tion of  the  clerk  of  the  court  whose  record 
is  offered,  and  the  seal  of  the  court,  if  it 
have  one.  If  there  be  no  seal,  this  must 
appear  in  the  certificate  of  the  clerk,  and 
the  judge,  chief  justice,  or  presiding  mag- 
istrate of  such  court  must  certify  that  the 
record  is  properly  attested.  Kinsley  v.  Rum- 
bough,  96  N.  C.  193,  2  S.  B.  174;  Hunter  v. 
Kelly,  92  N.  C.  285.  Under  section  3133  of 
the  Revisal  the  certificate  of  the  presiding 
judge  so  far  as  the  record  of  wills  goes- 
seems  to  be  no  longer  necessary,  but  the 
statute  is  peremptory  in  requiring  that  the 
copy  or  exemplification  of  such  will  be  duly 
certified  and  authenticated  by  the  clerk  of 
the  court  in  which  such  will  has  been  prov- 
ed, and  allowed,  if  within  the  United  States* 

There  is  nothing  in  this  record  tending  to 
prove  that  Harrison  Rider,  the  register  of 
wills  for  Baltimore  county,  was  the  official 
clerk  of  the  orphans'  court  in  which  the  said, 
will  was  offered  for  probate.  It  is  true  that 
he  appears  to  have  an  official  seal,  but  so- 
has  our  register  of  deeds,  and  it  is  well 
known  that  he  has  no  authority  to  take  the 
probate  of  a  deed,  and  has  no  connectioa 
with  the  superior  court  It  may  be  that  on 
another  trial  a  proper  exemplification  of  this- 
will  may  be  procured  and  probated,  or  that 
Harrison  Rider,  the  register  of  wills,  may 
be  shown  to  be  the  official  clerk  of  the  or- 
phans' court  of  Baltimore  county. 

New   trial. 


N.G) 
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VIRGINIA-CAROLINA   CHEMICAL  CO.   ▼. 

FLOYD  et  al. 

(Supreme  Court  of  North  Carolina.    April  3, 

1912.) 

L  Pleading  (§  214*)  —Admission  bt  De- 
murrer. 

A  demurrer   to   a  complaint   admits   the 

troth  of  the  allegations  thereof.' 
[Ed.  Note.— For  other  cases,  see  Pleading, 

Cent.  Dig.  ft  625-534;    Dec  Dig.  |  214.*] 

2.  Corporations  (§  360*)  —  Conversion  bt 
Cobpobatb  Agents  —  Complaint  —  Suffi- 
ciency. 

A  complaint,  stating  that  defendants,  while 
in  control  of  a  corporation,  received  money  and 
notes  belonging  to  plaintiff  under  a  contract 
with  the  corporation,  and  knowingly  misap- 
plied and  misappropriated  the  money  and  notes, 
states  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  H  1503-1505;  Dec  Dig.  g 
360.*] 

3.  Cobpoeations  (f  357*)— Action  Against 
Officers— Joindek— Joint  Wbong. 

Defendants  were  properly  joined  in  an  ac- 
tion for  their  Joint  wrong  as  officers  of  a  cor- 
poration in  misappropriating  plaintiff's  money 
and  notes. 

[Ed.  Note.— 'For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1500,  1501;  Dec.  Dig.  ft 
357.*] 

4.  Bankruptcy  (f  299*)— Cobpobations  (I 
357*)— Action  Against  Officers— Unnec- 
essary Pasties. 

Neither  a  corporation  nor  its  trustee  in 
bankruptcy  was  a  necessary  party  defendant 
to  a  suit  for  defendants'  wrong  as  officers  of 
the  corporation  in  misappropriating  plaintiff's 
money  and  notes. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ?  448;  Dec.  Dig.  £  299;*  Corpora- 
tions, Cent  Dig.  81  1500,  1501;  Dec.  Dig.  ft 
357.*] 

5.  Action  (f  50*)— Joinder  of  Causes. 

A  complaint  for  misappropriation  by  de- 
fendants, as  officers  of  a  corporation,  of  mon- 
eys and  notes  belonging  tp  plaintiff,  was  not 
bad  for  misjoinder  of  causes,  because  it  sought 
recovery  of  the  value  of  the  property  misap- 
propriated, and  also  vacation  of  deeds  claimed 
to  nave  been  fraudulently  executed  by  one  of 
-the  defendants  and  his  wife,  a  codefendant 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  H  511-547;    Dec  Dig.  ft  50.*] 

6.  Corporations  ({  357*)— Joinder. 

Nor  was  there  a  misjoinder  of  parties. 
[Ed.   Note. — For  other  cases,   see   Corpora- 
tions, Cent  Dig.  ft  1500,  1501;    Dec  Dig.  ft 
357.*] 

Appeal  from  Superior  Court,  Robeson 
County;   Caster,  Judge. 

Action  by  the  Virginia-Carolina  Chemical 
Company  against  O.  I.  Floyd  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Reversed. 

The  plaintiff  Is  the  Virginia-Carolina 
Chemical  Company,  and  the  defendants  are 
O.  I,  Floyd,  A.  N.  Mitchell,  and  wife,  Eliza- 
beth A.  MitchelL 

The  complaint  filed  by  the  plaintiff  Is  as 
follows: 

First  That  It  is  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  New  Jersey,  and 


having  offices  in  the  city  of  Richmond,  in 
the  state  of  Virginia,  and  the  city  of  Dur- 
ham, state  of  North  Carolina. 

Second.  That  Floyd  Bros.  &  Mitchell,  Inc., 
was  at  the  time  hereafter  referred  to,  and 
is  now,  a  corporation  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  North 
Carolina,  and  having  Its  principal  place  of 
business  In  the  town  of  Fairmont,  In  the 
county  of  Robeson,  and  state  aforesaid. 
That  the  defendant  O.  I.  Floyd  was  the 
secretary  and  treasurer  of  said  corporation, 
and  the  defendant  A.  N.  Mitchell  was  the 
president  of  said  corporation,  and  these 
two  defendants  were  largely  in  control  of 
the  business  of  Floyd  Bros.  &  Mitchell,  Inc. 

Third.  That  on  the  15th  day  of  January* 

1908,  the  said  Floyd  Bros.  &  Mitchell,  Inc., 
entered  Into  a  contract  with  the  plaintiff 
company,  wherein  and  whereby  It  under- 
took to  act  as  selling  agent  for  commercial 
fertilizers  of  the  plaintiff  company  under 
and  by  virtue  of  contract,  a  copy  of  which 
is  hereto  attached;  and  in  pursuance  of 
and  according  to  the  terms  of  said  contract, 
the  plaintiff  shipped  to  the  said  Floyd  Bros. 
&  Mitchell,  Inc.,  during  the  year  1908,  com- 
mercial fertilizers  under  said  contract  of 
the  value  of  $7,252.56,  the  purchase  price, 
and  the  said  Floyd  Bros.  &  Mitchell,  Inc., 
sold  on  behalf  of  the  plaintiff,  for  cash  and 
on  credit,  a  large  portion  of  the  said  fer- 
tilizers, and  paid  over  to  the  plaintiff  on 
such  account  the  sum  of  $3,850.80.  The 
sixth  paragraph  of  said  contract  is  as  fol- 
lows: "(6)  That  until  sold  or  settled  for  by 
the  customer,  the  fertilizer  contracted  for 
under  this  agreement  shall  remain  the  prop- 
erty of  the  company,  and  when  sold,  all  the 
proceeds  of  the  sale  of  such  fertilizer,  In- 
cluding cash,  notes,  liens,  bills  of  sale,  open 
accounts  and  collections  therefrom,  when- 
ever In  possession,  shall  be  kept  separate 
and  be  held  by  the  customer  for  the  use 
and  benefit  of  the  company  and  subject  to 
Its  order,  and  the  same,  together  with  any 
unsold  fertilizer  taken  under  this  agree- 
ment, shall  be  the  property  of  the  company 
until  the  entire  Indebtedness  of  the. custom- 
er arising  «tnder  this  agreement  has  been 
paid." 

Fourth.  That  on  the  —  day  of  March, 

1909,  upon  petition  of  certain  creditors,  said 
Floyd  Bros.  &  Mitchell,  Inc.,  was  adjudi- 
cated an  involuntary  bankrupt  and  plain- 
tiff is  Informed,  believes,  and  alleges  that 
the  assets  upon  distribution  will  not  be  suf- 
ficient to  pay  more  than  a  small  per  cent, 
of  claims  proven  against  the  said  bankrupt 
company. 

Fifth.  That  plaintiff  Is  informed,  believes, 
and  alleges  that  a  certain  amount  of  money, 
for  which  the  bankrupt  sold  the  goods  to 
the  plaintiff,  was  collected  by  It  amounting 
to  the  sum  of  $872.61,  and  that  the  defend- 
ants O.  I.  Floyd  and  A.  N.  Mitchell  knew 
that  the  said  sum  of  money  was  the  prop* 
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erty  of  this  plaintiff,  and  that  it  was  the 
duty  of  Floyd  Bros.  &  Mitchell,  Inc.,  Its 
officers,  agents,  and  employes,  to  pay  over 
to  said  plaintiff  said  sum,  and  that  in  vio- 
lation of  said  duty  O.  I.  Floyd  and  A.  N. 
Mitchell  misappropriated  and  misapplied 
said  sum  of  money  to  other  purposes,  in 
violation  of  the  trust  imposed  upon  each  of 
them  by  said  contract,  and  thereby  per- 
petrated a  fraud  on  this  plaintiff,  wherein 
they  became  personally  responsible  to  the 
plaintiff  for  said  breach  of  trust,  as  plain- 
tiff is  informed,  believes,  and  alleges. 

Sixth.  That  on  the  day  of  Janu- 
ary, 1909,  the  defendants  O.  I.  Floyd  and  A. 
N.  Mitchell,  in  breach  of  the  trust  imposed 
by  the  said  contract  between  Floyd  Bros.  & 
Mitchell,  Inc.,  and  this  plaintiff,  misapplied 
and  misappropriated  certain  notes  which 
had  been  taken  by  their  company  for  goods 
of  the  plaintiff  sold  by  them  as  agent  un- 
der said  contract,  as  they  and  each  of  them 
well  knew,  to  the  amount  of  1760.70,  and 
thereby  committed  a  breach  of  trust  and 
fraud  upon  this  plaintiff,  for  which  they 
and  each  of  them  are  personally  responsi- 
ble, as  plaintiff  Is  advised. 

Seventh.  That  the  defendant  Elizabeth  A. 
Mitchell  is  the  wife  of  the  defendant  A.  N. 
Mitchell,   and  that  on  the  day  of 


,  1908,  the  defendant  A.  N.  Mitchell 

was  the  owner  of  certain  real  estate  in  the 
county  of  Robeson,  state  aforesaid,  describ- 
ed in  the  11  certain  deeds  hereto  attached, 
and  made  a  part  of  this  complaint. 

Eighth.  Plaintiff  Is  informed,  believes,  and 
alleges  that  the  defendant  A.  N.  Mitchell 
transferred  to  his  wife,  the  defendant  Eliz- 
abeth A.  Mitchell,  all  of  the  property  set 
out  in  the  deeds  hereinbefore  referred  to, 
and  that  at  the  time  of  said  conveyance 
the  defendant  A.'  N.  Mitchell  was  deeply  in- 
debted to  various  sundry  parties,  and  that 
said  deeds  were  made  voluntary,  and  with- 
out reserving  property  sufficient  to  pay  all 
of  his  debts,  and  that  said  deeds  were  made 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  his  creditors,  including  this 
plaintiff,  as  plantiff  is  informed,  believes, 
and  alleges,  and  are  null  and  wid. 

The  defendants  demurred  to  the  com- 
plaint: (1)  For  that  the  superior  court  had 
no  jurisdiction,  on  account  of  the  pendency 
of  the  proceeding  in  bankruptcy  against  the 
corporation.  (2)  For  that  the  corporation  is 
not  a  party.  (3)  For  that  the  trustee  in 
bankruptcy  is  not  a  party.  (4)  For  that 
there  is  a  misjoinder  of  parties  and  causes 
of  action.  (5)  For  that  the  complaint  does 
not  state  a  cause  of  action.  The  demurrer 
was  sustained,  and  the  plaintiff  excepted 
and  appealed. 

Rountree  &  Carr  and  R.  O.  Grady,  for 
appellant  Mclntyre,  Lawrence  &  Proctor 
and  McLean,  Varser  &  McLean,  for  appel- 
lees. 

ALLEN,  J.  [1,2]  The  demurrer  admits 
the  allegations  of  the  complaint,  and  it  is 


well  to  see,  in  the  first  instance,  if  a  cause 
of  action  is  stated  by  the  plaintiff.  If  not, 
the  action  must  be  dismissed,  and  it  will  not 
be  necessary  to  consider  the  other  grounds 
of  demurrer,  and,  on  the  other  hand,  if  the 
complaint  states  a  cause  of  action,  an  ex- 
amination and  analysis  of  it  will  aid  in 
passing  on  the  effect  of  the  proceeding  in 
bankruptcy  and  the  necessity  Tor  the  pres- 
ence of  the  corporation  or  the  trustee  in 
bankruptcy,  as  a  party.  Contracts  almost 
identical  with  the  one  alleged  to  have  been 
entered  into  between  the  corporation,  Floyd 
Bros.  &  Mitchell,  and  the  plaintiff,  have 
been  considered  in  several  decisions  of  our 
court,  and  it  has  been  held  in  each  that  the 
proceeds  of  sales  of  fertilizers  made  there- 
under, whether  in  money  or  notes,  are  the 
property  of  the  person  originally  furnishing 
the  fertilizer  for  sale.  Chemical  Co.  v. 
Johnson,  98  N.  C.  123,  3  S.  E.  723;  Hoff- 
man v.  Kramer,  123  N.  C.  566,  31  S.  E.  828; 
Lance  v.  Butler,  135  N.  C.  422,  47  S.  E.  488. 
And  it  is  also  held  that  such  a  contract 
makes  the  person,  with  whom  it  is  made,  a 
trustee  of  the  notes  taken  from  the  pur- 
chasers of  fertilizer,  and  of  the  money  de- 
rived from  sales,  or  collected  on  notes,  for 
the  benefit  of  the  original  owner  of  the  fer- 
tilizers. Guano  Co.  v.  Bryan,  118  N.  C.  579, 
24  S.  E.  364;  Chemical  Co.  v.  McNalr,  139 
N.  C.  335,  51  S.  E.  949. 

[31  Tne  complaint  alleges  that  the  de- 
fendant O.  I.  Floyd  was  the  secretary  and 
treasurer  of  the  corporation  which  made 
the  contract  with  the  plaintiff,  and  that  the 
defendant  A.  N.  Mitchell  was  its  president, 
and  that  these  two  were  largely  in  control 
of  its  business;  that  money  was  collected 
and  notes  taken- under  said  contract,  which 
are  the  property  of  the  plaintiff,  and  that 
said  defendants,  knowing  these  facts,  mis- 
applied and  misappropriated  said  money 
and  notes.  The  demurrer  admits  these  al- 
legations, and  it  cannot  be  questioned,  as- 
suming them  to  be  true,  that  the  defendants 
are  liable  to  the  plaintiff,  if,  as  officers  of 
the  corporation,  they,  with  knowledge,  re- 
ceived property  belonging  to  the  plaintiff, 
and  which  they  held  in  trust  for  it,  and 
misappropriated  It,  and  as  the  complaint  al- 
leges a  joint  wrong,  it  is  not  a  misjoinder 
to  sue  both  defendants  1a  the  same  action. 
Howell  y.  Fuller,  151  N.  O.  317,  66  S.  B. 
181.  Note  that  the  cause  of  action  is  for 
misappropriation  of  property  belonging  to 
the  plaintiff,  and  not  of  property  of  the 
corporation,  Floyd  Bros.  &  Mitchell,  and  in 
this  is  the  distinction  between  the  cases  re- 
lied on  by  the  defendants  and  this. 

In  Coble  v.  Beall,  130  N.  C.  533,  41  S.  E. 
793,  a  stockholder  sued  the  directors  of  a 
bank  for  fraudulent  and  wrongful  mismanage- 
ment of  the  property  of  the  bank,  and  in  Lat- 
ta  v.  Electric  Co.,  146  N.  C.  309,  59  S.  B. 
1028,  the  action  was  for  the  fraudulent  die- 
position  of  property  of  the  corporation  by 
its  officers,  and  it  was  held  in  each  that  the 
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action  should  have  been  brought  by  a  re- 
ceiver, If  one  had  been  appointed,  and,  if 
not,  by  'the  corporation,  and  the  citations 
from  Loveland  on  Bankruptcy,  {{  23,  158,  are 
to  the  same  effect.  Thompson  on  Cot.  vol. 
3,  |  4132,  marks  the  line  between  the  two 
classes  of  cases:  "The  grounds  on  which  the 
directors  of  corporations  may  make  them- 
selves liable  to  strangers  have  been  already 
Indicated.  They  stand  toward  the  outside 
and  in  the  same  relation  in  which  any  other 
agents  stand  toward  the  general  public  For 
a  breach  of  duty  to  their  principal,  redress 
can  only  be  had  by  that  principal,  the  cor- 
poration, or  by  the  shareholders,  if  the  cor- 
poration refuses  to  sue,  as  elsewhere  pointed 
out  But  for  any  breach  of  duty  toward  a 
stranger  to  the  company,  such  stranger  may 
have  redress  against  them,  either  at  law  or 
in  equity,  according  to  the  nature  of  the  in- 
jury; and  it  will  be  no  defense  that  their 
principal  Is  also  liable." 

[4]  It  appears,  therefore,  that  the  cause  of 
action  is  against  Floyd  and  Mitchell  for  mis- 
appropriating property  which  they  knew  be- 
longed to  the  plaintiff.  The  complaint  does 
not  allege  that  the  defendants  converted 
the  property  to  their  own  use,  and  the  only 
other,  reasonable  inference  is  that  they  used 
it  for  the  benefit  of  their  corporation.  If 
so,  neither  the  corporation  nor  the  receiver 
could  sue  them,  as  the  corporation  had  re- 
ceived and  used  the  property,  and  if  they 
converted  the'  property  to  their  own  use, 
their  liability  %to  the  plaintiff  would  be  pri- 
mary, and  payment  by  them  would  exonerate 
the  corporation.  We  are  therefore  of  opin- 
ion that  neither  the  corporation  nor  the  trus- 
tee is  a  necessary  party,*  and  that  the  pend- 
ency of  the  proceeding  in  bankruptcy  does 
not  prevent  the  prosecution  of  this  action, 
as  in  that  proceeding  the  assets  of  the  In- 
solvent corporation  are  to  be  administered, 
and  not  the  property  of  the  plaintiff. 

[S,  I]  The  question  remaining  to  be  con- 
sidered is  that  of  misjoinder  of  parties  and 
'causes  of  action,  which  is  not  free  from  dif- 
ficulty; but  we  think  the  authorities  authorize 
the  prosecution  of  the  action  as  now  constitut- 
ed. The  cause  of  action  is  the  recovery  of  the 
value  of  the  property  misappropriated,  and 
one  of  the  remedies  sought  to  be  enforced 
is  the  setting  aside  of  certain  deeds,  alleged 
to  have  been  executed  fraudulently  by  one 
of  the  defendants.  It  has  been  held  proper 
to  join  a  cause  of  action  on  a  note,  a  cause 
of  action  to  set  aside  a  deed  made  by  a  bank, 
and  one  against  the  stockholders  to  hold 
them  personally  liable  (Glenn  v.  Bank,  72  N. 
C.  626) ;  to  join  a  cause  of  action  against  a 
sheriff,  Wyatt,  to  compel  the  execution  of  a 
deed,  with  one  against  Edwards,  who  was  In 
possession,  to  recover  'the  land  (McMillan  v. 
Edwards,  75  N.  C.  82);  to  join  a  cause  of 
•  action  to  have  one  defendant  declared  a  trus- 
tee of  land  with  another  against  other  de- 
fendants to  recover  judgment  on  a  money 
demand,  and  with  still  another  for  possession 


of  the  land  (Young  v.  Young,  81  N.  C.  91) ; 
to  join  a  cause  of  action  on  a  note,  with  a 
cause  of  action  against  three  defendants,  to 
each  one  of  whom  It  was  alleged  the  debtor 
had  executed  a  fraudulent  deed  (Bank  v. 
Harris,  84  N.  C.  206).  And  these  cases  are 
cited  and  approved  in  Outland  v.  Outland, 
113  N.  C.  75,  18  S.  E.,72.  See,  also,  Benton 
v.  Cojlins,  118  N.  C.  106,  24  S.  E.  122 ;  Fish- 
er v.  Trust  Co.,  138  N.  C.  224,  50  S.  E.  659. 

The  language  used  by  Justice  Ashe  in 
Heggie  v.  Hill,  95  N.  a  306,  in  discussing 
misjoinder  of  parties  and  causes  of  action,  Is 
apposite  to  the  facts  presented  here.  He 
says:  'The  rule  in  such  a  case  as  existing 
prior  to  the  Code  was  thus  announced  by 
Ruffin,  C.  J.,  in  Bedsole  v.  Monroe,  40  N.  C. 
313:  'If  the  grounds  of  the  bill  be  not  en- 
tirely distinct  and  wholly  unconnected:  if 
they  arise  out  of  one  and  the  same  transac- 
tion, or  series  of  transactions,  forming  one 
course  of  dealing,  •  and  all  tending  to  one 
end;  if  one  unconnected  story  can  be  told 
of  the  whole — the  objection  cannot  apply.' 
And  it  has  been  held  not  to  apply  *when 
there  has  been  a  general  right  in  the  plaintiff, 
covering  the  whole  case,  although  the  Tights  of 
the  defendants  may  have  been  distinct* 
Whaly  v.  Dawson,  2  Sen.  &  Lef .  370,  and  Dim- 
mock  v.  Nixby,  20  Pick.  [Mass.]  368.  Nor  will 
it  apply  when  one  general  right  is  claimed 
by  the  plaintiff,  though  the  individuals  made 
defendants  have  separate  and  distinct  rights, 
and  in  such  a  case  they  may  all  be  charged 
in  the  same  bill,  and  a  demurrer  for  that 
cause  will  not  be  sustained.  Parish  v.  Slaon, 
38  N.  C.  607.  And  to  the  same  effect  is  Wat- 
son v.  Cox,  36  N.  C.  389.  And  in  Oliver  v. 
Piatt,  3  How.  411  [11  L.  Ed.  622],  it  Is  held 
that:  'When  the  Interests  of  different  par- 
ties are  so  complicated  in  different  transac- 
tions that  entire  justice  could  not  be  con- 
veniently done  without  uniting  the  whole,  the 
bill  is  not  multifarious/  And  in  Alabama  it 
has  been  held  that  the  objection  of  multifa- 
riousness is  confined  to  cases  where  the  cause 
of  action  against  each  defendant  is  entirely 
distinct  and  separate  in  its  subject-matter 
from  that  of  his  codefendants.  Kennedy  v. 
Kennedy,  2  Ala.  571.  *  •  •  But  in  addition 
to  these  authorities,  we  refer  to  what  Mr. 
Bliss,  In  his  work  on  Code  Pleading  (section 
110),  has  laid  down  as  the  rule  of  practice 
in  such  cases.  Speaking  of  the  Improper 
union  of  defendants  under  this  section  of 
the  Code,  he  says:  'When  several  persons, 
although  unconnected  with  each  other,  are 
made  defendants,  a  demurrer  will  not  lie  if 
they  have  a  common  interest  centering  in  the 
point  in  Issue  in  the  cause.' " 

The  same  principle  as  to  multifariousness 
Is  thus  stated  by  the  Supreme  Court  of  Mas- 
sachusetts, in  Lentz  v.  Prescott,  144  Mass. 
505,  11  N.  E.  923:  "The  plaintiff  has  a  de- 
mand growing  out  of  an  assignment  by  which 
every  defendant  was  affected,  and  their  vari- 
ous interests  are  so  blended  that  it  would  be 
impossible  to  separate  the  Investigation  of 


468 


74  SOUTHEASTERN  REPORTER 


(N.a 


them  with  convenience.  It  is  not  indispen- 
sable that  all  the  parties  should  have  an  in- 
terest in  all  the  matters  contained  In  the 
suit;  it  Is  sufficient  if  each  party  has  an  in- 
terest in  some  matters  in  the  suit,  and  that 
they  are  connected  with  the  others.  Even 
if  one  is  a  necessary  party  to  some  portion 
only  of  the  case,  the  bill  is  not  therefore 
necessarily  multifarious." 

Being  therefore  of  opinion  that  the  com- 
plaint states  a  cause  of  action  of  which  the 
court  has  jurisdiction,  and  that  neither  the 
corporation  nor  the  trustee  in  bankruptcy  is 
a  necessary  party,  and  that  there  is  no  mis- 
joinder, we  must  hold  that  the  demurrer 
ought  to  have  been  overruled. 

Reversed. 


(168  N.  C.  468) 

BLACK  v.  CONSOLIDATED  RT.  &  POWER 

CO.  et  al. 

(Supreme  Court  of  North  Carolina.    April  3, 

1912.) 

1.  Appeal  and  Ebbob  (§  920*)— Judgments— 
Presumptions. 

Every  presumption  Is  in  favor  of  the  reg- 
ularity of  the  proceedings  in  the  superior  court, 
so  that,  where  the  record  does  not  show  the 
date  of  the  appointment  of  a  receiver  of  de- 
fendant corporation,  it  will  be  presumed,  in 
support  of  the  judgment,  that  it  was  after  the 
commencement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  3714-8721;  Dec  Dig.  f 
920.*] 

2.  C0BPOBAT10N8   (|  559*)  —  Receivers— Ef- 
fect as  to  Pending  Actions. 

Where  a  receiver  of  a  corporation  is  ap- 
pointed after  the  commencement  of  an  action 
against  it,  the  plaintiff  is  entitled  to  proceed 
against  the  corporation;  It  being  proper  to 
make  the  receiver  a  party  defendant. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
dons,  Cent.  Dig.  ff  2241-2252;  Dec  Dig.  f 
559.*] 

3.  Corporations   (|  569*) —Receivers— Ac- 
tions—Parties. 

Where  a  receiver  was  appointed  after  the 
commencement  of  an  action  against  a  corpora- 
tion, it  was  proper  for  the  court  to  direct  that 
he  be  made  a  party,  for  Revisal  1905;  f §  1224, 
1227,  vests  in  him  the  title  to  all  the  cor- 
porate property^  and  makes  it  his  duty  to  in- 
vestigate all  claims  against  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  f  1916;   Dec.  Dig.  §  569.*] 

4.  Receivers  (|  174*)— Actions— Conditions 
Precedent— Leave  of  Court. 

Revisal  1905,  f  1227,  gives  the  receiver 
of  an  insolvent  corporation  power  to  examine 
witnesses  and  claims.  Sections  1228,  1229,  and 
1280,  respectively,  provide  that  the  court  may 
limit  the  time  for  creditors  to  present  and 
prove  claims,  that  every  claim  shall  be  pre- 
sented to  the  receiver  in  writing,  who  shall 
allow  or  disallow  the  claims,  and  notify  the 
claimants  of  his  determination,  and  that  the 
receiver  shall  report  to  the  term  of  the  su- 
perior court  subsequent  to  any  finding  by  him 
as  to  claims  against  the  corporation,  so  that 
exceptions  thereto  may  be  filed.  Meld  that, 
where  a  receiver  of  an  insolvent  corporation 
had  been  appointed  before  commencement  of 
the  action,  the  plaintiff  must  allege  and  pfOve 
that  he  presented  his  claim  to  the   receiver, 


that  it  was  disallowed,  and  that  he  obtained 
permission  from  the  court  to  bring  a  separate 
action;  the  purpose  of  the  statute  being  to 
save  expense,  avoid  litigation,  and  give  to  the 
various  claimants  the  benefit  of  separate  ac- 
tions. 

[Ed.  Note,— For  other  cases,  see  Receivers, 
Cent.  Dig.  U  333-343;    Dec,  Dig.  I  174.*] 

5.  Receivers  (f  174*)— Actions— Permission 

of  Court— Goop  Cause. 

In  determining  whether  good  cause  is 
shown  for  a  separate  action  against  a  receiver 
of  an  insolvent  corporation,  the  convenience  of 
the  witnesses,  .additional  cost,  and  various  cir- 
cumstances addressed  to  the  trial  court's  dis- 
cretion should  be  considered. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  333-343;    Dec.  Dig.  {  174.*] 

Appeal  from  Superior  Court,  Cumberland 
County;   Whedbee,  Judge. 

Action  by  NeiU  Black  against  the  Con- 
solidated Railway  &  Power  Company,  and 
W.  D.  McNeill,  as  receiver  of  the  company. 
From  a  judgment  overruling  the  demurrer 
to  the  complaint,  the  receiver  appeals.  Af- 
firmed. 

This  action  was  commenced  on  the  22d 
day  of  July,  1909,  against  the  Consolidated 
Railway  &  Power  Company,  successor  to 
Little  River  Power  &  Transmission  Com- 
pany, and  is  to  recover  judgment  for  the 
value  of  certain  material,  which  the  plain- 
tiff alleges  he  furnished  the  defendants,  for 
the  purpose  of  building  a  power  house  and 
repairing  a  dam,  and  to  enforce  a  lien 
therefor.  The  complaint  wa*  filed  on  the 
10th'  day  of  August,  1909,  and  no  answer 
was  filed  by  the  defendant  At  May  term, 
1910,  of  the  superior  court  of  Cumberland 
county,  an  order  was  made  in  said  action, 
giving  permission  to  make  W.  D.  McNeill, 
receiver  of  the  Consolidated  Railway  & 
Power  Company,  a  party  defendant,  and 
summons  was  duly  served  on  him  in  May, 
1910.  On  the  9th  of  September,  1910,  the 
plaintiff  filed  an  amended  complaint,  alleg- 
ing the  appointment  of  McNeill,  receiver, 
the  service  of  the  summons  on  him,  and 
adopting  the  allegations  of  the  original  com-' 
plaint  At  May  term,  1911,  of  said  court, 
said  receiver  filed  a  demurrer  to  the  com- 
plaint upon  the  following  grounds:  First 
That  said  complaints  do  not  state  a  cause 
of  action,  for  that,  as  appears  on  the  face 
thereof,  the  property  which  the  plaintiff 
seeks  to  subject  to  the  payment  of  his  al- 
leged debt  is  in  the  hands  of  a  duly  ap- 
pointed and  acting  receiver.  Second.  That 
said  complaints  fail  to  state  a  cause  of  ac- 
tion, in  that  it  appears  upon  the  face  there- 
of that  said  action  is  an  attempt  upon  the 
part  of  the  plaintiff  to  interfere  with  prop- 
erty in  the  hands  of  a  duly  appointed  and 
acting  receiver.  Third.  That  said  com- 
plaints do  not  state  a  cause  of  action,  for 
the  reason  that  it  does  not  appear  upon  the 
face  thereof  that  plaintiff  obtained  permit, 
sion  of  the  court  appointing  the  receiver 
to    make    him    a    party    defendant   herein. 


■*— *■ 
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N.C.) 


BLACK  v.  CONSOLIDATED  RY,  A  POWER  CO. 


469 


Fourth.  That  said  complaints  do  not  state 
a  cause  of  action,  because  the  plaintiff  fails 
to  allege  therein  that  he  obtained  permis- 
sion of  the  court  appointing  said  receiver  in 
the  cause  or  action  in  which  he  was  ap- 
pointed to  make  him  a  party  defendant 
herein.  Fifth.  That  said  complaints  do  not 
state  a  cause  of  action,  for  the  reason  that 
plaintiff  fails  to  allege  therein. that  he  ob- 
tained, before  the  institution  of  this  action 
and  in  the  cause  in  which  the  receiver  was 
appointed,  the  permission  of  the  court  to 
sue  the  receiver.  Sixth.  That  said  com- 
plaints do  not  state  a  cause  of  action,  in 
that  there  Is  no  allegation  that  plaintiff  has 
ever  presented  his  claim  in  writing  to  the 
receiver  of  the  defendant  company,  or  that 
said  receiver  ever  passed  on  same  and  re- 
ported his  finding  thereon  to  any  term  of 
superior  court,  or  that  the  plaintiff  has 
ever  excepted  to  a  finding  and  report  on 
said  claim  by  the  receiver  and  demanded  a 
jury  trial  thereon.  Seventh.  That  said  com- 
plaints do  not  state  a  cause  of  action,  for 
the  reason  that  it  does  not  appear  therein 
that  the  lumber  alleged  to  have  been  fur- 
nished was  furnished  to  the  receiver  in  or 
for  the  operation  of  the  property  in  his 
hands  as  receiver.  Eighth.  That  said  com- 
plaints do  not  state  a  cause  of  action,  be- 
cause there  is  no  allegation  therein  that  the 
lumber  alleged  to  have  been  furnished  by 
plaintiff  was  furnished  with  the  understand- 
ing between  plaintiff  and  defendant  com- 
pany that  same  was  to  be  used  in  building 
or  repairing  buildings  on  the  purchaser's 
land  or  otherwise  improving  thg  same.  The 
demurrer  was  overruled,  and  the  receiver 
excepted  and  appealed. 

R.  W.  Herring  and  Sinclair  &  Dye,  for 
appellant 

ALLEN,  J.  [1]  Every  presumption  is  in 
favor  of  the  regularity  of  the  proceedings  in 
the  superior  court,  and  that  the  judgment 
rendered  is  one  authorized  by  law,  and  as 
there  is  nothing  in  the  record  to  show  the 
date  of  the  appointment  of  the  receiver,  or 
to  indicate  that  he  was  not  appointed  after 
the  commencement  of  the  action,  we  must 
assume  that  the  action-  was  commenced 
when  there  was  no  receiver— if  necessary 
to  sustain  the  judgment 

[2]  The  dates  of  the  several  steps  taken 
in  the  action  would  also  seem  to  justify  us 
in  doing  so.  The  action  was  commenced 
against  the  corporation  in  July,  1909,  and 
no  answer  was  filed  suggesting  a  reason  for 
not  proceeding  against  it,  and  the  applica- 
tion to  make  the  receiver  a  party  was  not 
until  May,  1910;  a  period  of  10  months 
having  elapsed  after  the  commencement  of 
the  action,  during  which  the  receiver  could 
have,  been  appointed. 

As  it  does  not  appear  that  the  corporation 
was  in  the  hands  of  a  receiver  at  the  insti- 
tution of  the  action,  the  demurrer  was  prop- 


erly overruled;  the  plaintiff  having  the 
right  upon  these  facts  to  proceed  against 
the  corporation,  and  it  being  competent  to 
make  the  receiver  a  party  defendant  High, 
Receivers,  §  258. 

[3]  It  was  not  only  within  the  power  of 
the  court  to  direct  that  the  receiver  be  made 
a  party,  but  it  was  proper  to  do  so  in  view 
of  the  fact  that  Revlsal,  {  1224,  vests  in  him 
the  title  to  all  the  property" of  the  corpora* 
tion,  and  it  is  made  his  duty,  under  section 
1227  et  seq.  of  the  Revisal,  to  investigate  all 
claims  against  the  corporation,  for  the  pur- 
pose of  protecting  creditors  and  stockholders. 

[4]  If  the  fact  was  otherwise,  and  it  ap- 
peared that  the  receiver  had  been  appointed 
prior  to  the  commencement  of  the  action,  we 
would  hold  that  the  action  could  not  be 
maintained  on  the  allegations  of  the  com- 
plaint, as  they  now  are* 

Revisal,  |  1219  et  seq.,  regulating  the  ap- 
pointment of  receivers  of  insolvent  corpora- 
tions, clearly  contemplates  the  settlement  of 
all  questions  involving  claims  against  the 
corporation  in  one  action,  and  while  we  do 
not  think  it  withdraws  from  the  court  of  eq- 
uity the  power  to  permit  a  separate  action 
to  be  prosecuted,  this  should  not  be  done  un- 
til the  receiver  has  at  least  had  the  oppor- 
tunity to  pass  on  the  claim. 

By  section  1227,  the  receiver  is  given  pow- 
er "to  send  for  persons  and  papers,  and  to 
examine  any  persons,  including  the  creditors 
and  claimants,  and  the  president,  directors 
and  other  officers  and  agents  of  the  corpo- 
ration, on  oath  or  affirmation  (which  oath 
or  affirmation  the  receiver  may  administer), 
respecting  its  affairs  and  transactions,  and 
its  estate,  money,  goods,  chattels,  credits, 
notes,  bills,  and  also  respecting  its  debts,  ob- 
ligations, contracts,  and  liabilities,  and  the* 
claims  against  it;  and  if  any  person  shall 
refuse  to  be  sworn  or  affirmed,  or  to  make 
answers  to  such  questions  as  may  be  put  to 
him,  or  refuse  to  declare  the  whole  truth 
touching  the  subject-matter  of  the  said  ex- 
amination, the  court  may,,  on  report  of  the 
receiver,  commit  such  person  as  for  con- 
tempt" 

By  section  1228  it  is  provided  that:  "The 
court  may  limit  the  time  within  which  cred- 
itors shall  present  and  make  proof  to  such 
receiver  of  their  respective  claims  against 
the  corporation,  and  may  bar  all  creditors 
and  claimants  failing  to  do  so  within  the 
time  limited  from  participating  in  the  dis- 
tribution of  the  assets  of  the  corporation. 
The  court  may  also  prescribe  what  notice, 
by  publication  or  otherwise,  shall  be  given 
to  creditors  of  such  limitation  of  time." 
And  by  sections  1229  and  1230:  "Every 
claim  against  an  insolvent  corporation  shall 
be  presented  to  the  receiver  in  writing ;  and 
the  claimant,  if  required,  shall  submit  him* 
self  to  such  examination  in  relation  to  the 
claim  as  the  receiver  shall  direct,  and  shall 
produce  such  books  and  papers  relating  to 
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the  claim  as  shall  be  required;  and  the  re- 
ceiver shall  have  power  to  examine,  under 
oath  or  affirmation,  all  witnesses  produced 
before  him  touching  the  claims,  and  shall 
pass  upon  and  allow  or  disallow  the  claims 
or  any  part  thereof,  and  notify  the  claim- 
ants of  his  determination.  It  shall  be  the 
duty  of  such  receiver  to  report  to  the  term  of 
the  superior  court  subsequent  to  any  finding 
by  him  as  to  any  claim  against  the  corpora- 
tion, and  exceptions  thereto  may  be  filed  by 
any  person  interested,  .within  ten  days  after 
notice  of  such  finding  by  the  receiver,  and 
not  later  than  within  the  first  three  days  of 
the  said  term;  and  if,  on  any  exception  so 
filed,  a  Jury  trial  shall  be  demanded,  it  shall 
be  the  duty  of  the  court  to  prepare  a  proper 
issue  and  submit  the  same  to  a  jury;  and 
if  such  demand  is  not  made  in  the  exceptions 
to  the  report,  the  right  to  a  Jury  trial  shall 
be  deemed  to  have  been  waived.  The  Judge 
may,  in  his  discretion,  extend  the  time  for 
filing  such  exceptions." 

It  is  the  purpose  of  these  sections  to  save 
expense  and  to  avoid  needless  litigation  and 
costs,  and  to  this  end  it  is  required  that 
every  claim  against  the  corporation  shall  be 
presented  to  the  receiver,  and  he  is  given  full 
power,  to  investigate.  Pelletier  v.  L.  Co.,  123 
N.  G.  601,  81  S.  E.  855,  68  Am.  St  Rep.  837 ; 
Grutchfield  v.  Hunter,  Ret,  138  N.  C.  54,  50 
S.  E.  557.  If  he  disallows  a  claim,  the  claim- 
ant may  except  and  have  his  rights  passed 
on  by  a  Jury,  which  gives  him  all  the  ad- 
vantages of  a  separate  action,  and,  If  he  rec- 
ommends payment,  the  court  will  usually  act 
favorably  on  his  report,  and  the  costs  of  a 
separate  action  will  be  saved.  We  are  there- 
fore of  opinion  that,  when  a  receiver  has 
been  appointed  before  the  commencement  of 
the  action,  the  plaintiff  must  allege  and  prove 
that  he  had  presented  his  claim  to  the  receiv- 
er and  It  had  been  disallowed,  and  that  he 
had  obtained  permission  from  the  court  to 
institute  a  separate  action,  which  ought  not 
to  be  granted  as  a  matter  of  course,  but  for 
good  cause  shown.  This  will  enable  the 
court,  having  Jurisdiction  of  the  appointment 
of  the  receiver  and  the  administration  of  the 
assets  of  the  corporation,  to  have  before  It 
the  claims  of  all  parties,  and  to  consider  the 
receivership  as  a  whole. 

[§]  No  definite  rule  can  be  adopted  as  to 
what  is  "good  cause";  but  the  place  where 
the  cause  of  action  arose,  venue,  the  con- 
venience of  witnesses,  additional  costs,  and 
other  circumstances,  addressed  to  the  discre- 
tion of  the  court,  should  be  considered. 

We  have  been  induced  to  consider  this 
question,  which  is  not  directly  presented,  be- 
cause of  an  expression  in  the  brief  of  the 
appellant  indicating  that  the  receiver  in  this 
case  had  been  appointed  when  the  action 
was  commenced;  but,  for  the  reasons  first 
stated,  the  judgment  Is  affirmed. 

Affirmed. 


(158  N.  C.  488> 
BOYNTON  v.  HEARTT,  Public  Administrator. 

(Supreme  Court  of  North  Carolina.     April  3, 

1912.) 

1.   EX£CUT0B8  AND  ADMINISTRATORS   ($  24*)— 

Public   Administrators  —  Duration    or 

Term. 

In  view  of  Revisal,  %%  18-21,  inclusive, 
which  merely  provided  that  a  public  adminis- 
trator may  be  appointed  for  a  term  of  eight 
years,  but  do  not  provide  for  the  beginning  and 
end  of  his  term  or  for  the  filling  of  vacancies, 
in  case  of  an  unexpired  term,  one  appointed 
a  public  administrator  upon  the  death  of  the 
incumbent,  pending  his  term,  would  hold  for 
the  full  term  of  eight  years,  and  not  merely 
for  the  remainder  of  the  unexpired  term  of 
the  deceased  incumbent. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Cent  Dig.  H  132-140; 
Dec  Dig.  5  24.*] 

2.  Executors  and  Administrators  (§  35*)— 
Removal  of  Public  Administrator. 

Though  one  serving  as  public  administra- 
tor was  not  the  legal  appointee,  if  otherwise 
qualified;  he  should  only  be  removed  from  ad- 
ministering a  particular  estate  at  the  petition 
of  one  having  a  prior  right  to  administer  it. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Cent  Dig.  II  227-262; 
Dec.  Dig.  J  35.*] 

3.  Executors  and  Administrators  (5  18*)— 
Nomination  or  Administrator— Right  to 
Nominate. 

Since,  under  the  direct  provisions  of  Re- 
visal 1905,  |  5,  subd.  2,  letters  of  administra- 
tion cannot  be  issued  to  a  nonresident,  and 
since  the  right  to  nominate  is  dependent  upon, 
the  right  to  administer,  the  nominee  of  a  non- 
resident guardian  of  nonresident  minors  is  not 
entitled  to  administer,  as  against  a  public  ad- 
ministrator appointed. 

.[Ed.. Note,— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ft|  60-77;  Dec. 
Dig.  J  18.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Daniels,  Judge. 

Proceedings  by  Emma  R.  Boynton  for  the* 
removal  of  Leo  D.  Heartt,  public  administra- 
tor.    From  a  judgment  dismissing  the  pe- 
tition, plaintiff  appeals.    Affirmed. 

This  is  a  proceeding  to  remove  an  admin- 
istrator. Harry  O.  Bannister,  who  resided 
in  the  city  of  Raleigh  since  April,  1907,  as 
manager  of  the  Western  Union  Telegraph 
office,  died  May  2,  1911,  at  Richmond,  Ya. 
His  father  and  mother,  as  well  as  his  wife 
and  infant  child,  and  all  of  his  brothers  and 
sisters,  had  predeceased  him.  His  sister,. 
Mrs.  Lydla-M.  Boynton,  nee  Lydia  M.  Ban- 
nister, who  died  in  December,  1910,  residing.  ' 
in  the  city  of  Richmond,  Va.,  who  was  mar- 
ried to  George  A.  Boynton  of  that  city,  left 
children  surviving  her,  Emma  R.  Boynton,. 
Gussie  Oscar  Boynton,  Frank  Elisha  Boyn- 
ton, and  Oscar  Bannister  Boynton;  all  being- 
infants  under  14  years  of  age.  On  June  1,. 
1911,  Leo  D.  Heartt,  public  administrator, 
applied  to  Millard  Mial,  clerk  of  the  superior 
court  of  Wake  county,  for  letters  of  adminis- 
tration upon  the  estate  of  H.  O.  Bannister. 
No  notice  was  given,  or  attempted  to  be  giv- 
en, to  any  of  the  next  of  kin;  nor  was  any 
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renunciation  or  waiver  by  any  one  filed.  The 
estate  of  H.  O.  Bannister  consisted  of  some 
personal  property  in  Raleigh  to  the  value 
of  |200  and  two  insurance  policies,  which  ag- 
gregated $1,800.  The  clerk  issued  the  letters 
of  administration  to  Leo  D.  Heartt,  the  pub- 
lic administrator.  The  said  Bannister  was 
a  comparative  stranger  in  Raleigh,  and  had 
no  known  heirs  or  next  of  kin ;  and  he  left 
creditors  in  Raleigh  whose  debts  aggregate 
about  $600,  all  of  whom  resist  the  petition. 
J.  C.  Marcom,  who  was  appointed  a  public 
administrator  of  Wake  county  on  April  24, 

1902,  died  in  July,  1903,  and  on  July  11, 1903, 
Leo  D.  Heartt  was  appointed  public  adminis- 
trator for  the  county ;  the  appointment  stat- 
ing that  the  term  expired  April  24, 1910.  This 
proceeding  was  begun  In  August,  1911,  asking 
for  the  removal  of  Heartt,  administrator,  and 
the  appointment  of  A.  B.  Andrews,  Jr.,  who 
claims  to  be  the  nominee  of  the  next  of  kin. 
The  next  of  kin  are  four  children  under  14 
years  of  age,  who  are  nonresidents ;  and  the 
said  Andrews  is  recommended  for  appoint- 
ment by  their  guardian,  who  is  also  a  non- 
resident. The  clerk  dismissed  the  petition, 
and  this  ruling  was  affirmed  by  the  Judge  of 
the  superior  court,  and  the  petitioner  ap- 
pealed. 

A.  B.  Andrews,  Jr.,  for  appellant  Arml- 
stead  Jones  &  Son,  for  appellee. 

ALLEN,  J.  J.  O.  Marcom  was  appointed 
public  administrator  of  Wake  county  on  the 
24th  day  of  April,  1902,  and  died  in  July, 

1903,  and  Leo  D.  Heartt  was  appointed  such 
administrator  on  the  11th  day  of  July,  1903; 
the  appointment  stating  that  the  term  ex- 
pired April  24,  1910,  eight  years  after  the 
date  of  the  appointment  of  said  Marcom. 
On  the  2d  day  of  May,  1911,  H.  O.  Bannister 
died  in  the  city  of  Richmond,  Ya.,  having 
lived  in  Raleigh  up  to  a  short  time  before 
his  death,  leaving  in  Raleigh  a  small  person- 
al estate  and  several  creditors.  He  was  a 
comparative  stranger  in  Raleigh,  and  at  the 
time  of  his  death  had  no  heirs  or  next  of 
kin  anywhere,  so  far  as  known  in  this  state. 
On  the  1st  day  of  June!  1911,  letters  of  ad- 
ministration were  issued  to  the  said  Heartt 
on  the  estate  of  said  Bannister,  upon  his  ap- 
plication as  public  administrator. 

The  petitioners  contend  on  these  facts  that 
the  term  of  the  public  administrator  is  eight 
years ;  that  as  the  said  Marcom  was  appoint- 
ed on  the  24th  day  of  April,  1902,  and  died 
in  July,  1903,  that  the  appointment  of  the 
said  Heartt  was  for  the  unexpired  term  of 
Marcom,  ending  April  24,  1910,  and  that 
therefore  he  was  not  public  administrator 
at  the  time  of  his  application  for  letters  of 
administration  on  the  estate  of  said  Bannis- 
ter ;  while  the  said  Heartt  contends  that  he 
was  appointed  for  a  full  term  of  eight  years. 
,  [1]  An  examination  of  the  sections  of  the 
Revisal  (sections  18  to  21,  inclusive),  relating 
to  the  appointment  of  a  public  administrator, 


shows  that  he  may  be  appointed  for  a  term 
of  eight  years,  and  that  no  period  is  fixed 
when  the  term  shall  begin  or  end,  and  no 
provision  is  made  for  filling  a  vacancy,  or 
for  making  an  appointment  for  an  unexpired 
term.  Under  these  circumstances,  the  courts 
hold  with  practical  unanimity  that  an  ap- 
pointee to  a  public  office  holds  for  the  full 
term,  although  the  prior  occupant  had  only 
held  for  a  part  of  his  term,  and,  in  our  opin- 
ion, the  principle  applies  with  greater  force 
to  one  who  is  not  strictly  a  public  officer,  as 
is  the  case  of  a  public  administrator.  State 
v.  Smith,  145  N.  G.  476,  59  S.  E.  649.  The 
cases  are  collected  in  the  note  to  State  v. 
Corcoran,  206  Mo.  1,  103  S.  W.  1044,  as  re- 
ported in*  12  Ann.  Gas.  573.  The  fact  that 
the  clerk  was  mistaken  as  to  the  effect  of 
the  appointment,  and  said  it  would  expire 
April  24,  1910,  cannot  affect  the  title  of  the 
administrator. 

[2]  If,  however,  it  appeared  that  Leo  X>. 
Heartt  was  not  public  administrator  at  the 
time  of  his  appointment  as  administrator  of 
Bannister,  It  would  not  follow  necessarily 
that  he  would  be  removed.  It  is  found  as  a* 
fact  that  he  is  a  man  of  very  high  character, 
and  is  capable  and  competent  to  act  as  ad- 
ministrator; and  the  creditors  of  Bannister, 
Instead  of  asking  for  his  removal,  join  In  a 
request  that  he  be  retained,  and  he  has  been 
appointed  administrator  of  Bannister  and 
has  given  bond  as  such,  and  it  would  not, 
therefore,  be  proper  to  remove  him,  except 
at  the  instance  of  one  having  a  prior  right 
to  administer. 

[3]  This  brings  us  to  the  principal  question 
debated  by  counsel,  which  is  as  to  the  rights, 
under  our  statute,  of  the  nominee  of  a  non- 
resident guardian  of  nonresident  minors  to 
administer.  The  petitioner  contends  that 
such  nominee  has  the  right  to  administer,  and 
relies  on  Ritchie  v.  McAuslin,  2  N.  G.  220,  de- 
cided in  1793,  which  holds  that  the  nominee 
of  an  alien  nonresident  has  this  right;  Car- 
they  v.  Webb,  6  N.  C.  268,  decided  in  1813, 
holding  that,  where  the  next  of  kin  are  aliens 
and  residents  of  a  country  at  war  with  the 
United  States,  the  nominee  of  the  kindred 
next  in  degree  is  to  be  preferred  to  a  cred- 
itor; Smith  v.  Munroe,  23  N.  C.  351,  decided 
in  1840,  holding  that  one  residing  abroad 
may  nominate;  Little  v.  Berry,  94  N.  G.  437, 
decided  in  1886,  that  next  of  kin,  who  are 
residents,  may  nominate;  Williams  v.  Neville, 
108  N.  C.  565,  13  S.  E.  240,  decided  in  1891, 
that  the  next  of  kin,  who  are  residents,  may 
nominate ;  In  re  Meyers,  113  N.  G.  548,  18  S. 
E.  689,  decided  in  1893,  that  the  husband,  a 
resident,  may  nominate  the  administrator  of 
his  deceased  wife. 

These  authorities  would  be  conclusive  as 
to  the  right  of  a  nonresident,  who  is  next  of 
kin,  to  nominate,  if  the  qualifications  and 
disqualifications  of  those  claiming  the  right 
to  administer  had  remained  the  same  from 
1793,  when  the  first  of  these  cases  was  decid- 
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ed,  and  1893,  the  date  of  the  last;  but  it  will 
be  found  that  there  have  been  important  and 
material  changes  in  the  statutes  during  this 
period  and  since  then;  and  in  considering 
these  changes  it  must  be  remembered  that  no 
case  has  been  found  since  1868  holding  that 
an  alien  nonresident  may  nominate,  and  none 
since  1905  holding  that  a  nonresident  may 
do  so. 

We  have  been  unable  to  find  any  statute, 
prior  to  1868,  which  prevented  a  nonresident, 
whether  an  alien  or  not,  from  qualifying  as 
administrator  in  this  state;  and  the  diligent 
and  learned  counsel  for  the  petitioner  con- 
cedes that  there  is  no  such  statute.  In  1868 
(C.  C  P.  |  457),  the  courts  were  prohibited 
from  issuing  letters  of  adminlstratlbn  to  "an 
alien  who  is  a  nonresident  of  this  state,"  and 
the  statute  remained  in  this  condition  until 
the  Revlsal  of  1905,  when  It  was  changed  to 
read:  "Is  a  nonresident  of  this  state,  but  a 
nopresident  may  Qualify  as  executor."  Rev. 
S  5,  subsec  2.  It  follows  that,  prior  to  1868, 
a  nonresident,  whether  an  alien  or  not,  could 
qualify  as  administrator  in  this  state,  and, 
being  entitled  to  qualify,  he  could,  under  the 
rules  of  the  common  law,  nominate  some  one 
to  act  in  his  place;  and  from  1868  to  1905 
a  nonresident,  who  was  not  an  alien,  for  the 
same  reason,  had  the  right  If,  therefore, 
the  right  to  nominate  is  dependent  on  the 
right  to  administer,  the  cases  from  our  re- 
ports, referred  to,  were  correctly  decided, 
and  are  not  in  conflict  with  the  position  that 
a  nonresident,  who  cannot  administer  under 
the  Revlsal  of  1905,  has  no  such  right 

There  is  much  conflict  of  authority  In  the 
different  states  as  to  whether  the  right  to 
nominate  is  dependent  upon  the  right  to  fad- 
.  minister,  some  of  the  courts  holding  that  the 
next  of  kin,  when  disqualified  under  the  stat- 
ute from  acting  as  administrator  on  account 
of  nonresldence,  may  nominate,  and  others 
holding  to  the  contrary,  the  decisions  being 
frequently  dependent  on  the  language  of  a 
statute  expressly  conferring  the  right  to 
nominate;  and  we  have  no  such  statute. 

The  right  to  administer  is  not  as  impor- 
tant now  as  it  was  before  the  statute  of  dis- 
tributions, as  is  clearly  pointed  out  by  Chief 
Justice  Pearson  in  Stoker  v.  Kendall,  44  N. 
0.  242,  and  approved  in  an  opinion  by  Chief 
Justice  Nash  in  Atkins  v.  McCormick,  49  N. 
C.  274.  Judge  Pearson  says:  "The  object  in 
appointing  an  administrator  is  to  have  the 
estate  of  the  intestate  taken  care  of.  Since 
the  statute  of  distributions,  it  in  fact  makes 
but  little  difference  who  is  appointed  admin- 
istrator, so  that  he  is  a  fit  person  and  gives 
the  bond  required  by  law.  Prior  to  that 
statute,  as  the  administrator  had  a  right  to 
the  surplus,  after  the  debts  were  paid,  it  was 
a  matter  of  very  considerable  consequence 
to  obtain  letters  of  administration,  and  there 
were  frequently  contests  about  the  right" 

When  it  is  remembered  that  under  our  stat- 
ute the  administrator  has  no  interest  in  the 
estate,  and  that  he  acts  under  the  direction  of 


a  court,  whose  duty  it  is  to  see  that  a  com- 
petent person  is  appointed,  and  that  he  can- 
not, by  any  act  of  his,  affect  the  rights  of 
those  entitled  to  share  in  the  distribution  of 
the  estate,  it  would  be  strange  If  one  who- 
is  disqualified  to  act  as  administrator  could 
name  the  person  who  must  be  appointed. 

While,  as  we  have  said,  there  is  authority 
to  the  contrary,  the  better  view,  as  we  think, 
is  that  the  right  to  nominate  depends  on 
the  right  to  administer.  The  law  is  so  stated 
in  Croswell  on  Executors  and  Administrators 
(page  92):  "In  many  of  the  United  States, 
however,  by  statute  or  by  judicial  decision, 
the  person  entitled  to  administration,  wheth- 
er resident  in  the  state  or  not,  may  nomi- 
nate some  other  person  to  the  administra- 
tion in  his  stead.  And,  if  the  person  who  Is 
entitled  to  administer  renounces  in  favor  of 
another,  the  appointee  may  proceed  to  have 
letters  which  have  been  wrongfully  granted 
to  a  third  person  revoked,  and  himself  ap- 
pointed instead.  •  •  •  In  other  states,  it 
is  held  that  the  right  to.  administer  is  mere- 
ly personal,  and  does  not  include  the  right 
or  power  on  the  part  of  the  person  possess* 
ing  it  to  nominate  or  select  another  person 
to  be  appointed  in  his  stead.  When  the 
power  of  nomination  is  conferred  by  express- 
statutes,  it  will  be  limited  to  the  persons 
named  in  the  statute,  and  will  not  be  extend- 
ed to  their  representatives.  •  *  *  The 
right  of  persons  who  are  entitled  to  adminis- 
ter, but  who  reside  out  of  the  state,  to  ap- 
point some  resident  of  the  state  to  take  ad- 
ministration in  their  stead  is  in  some  states 
recognized,  at  least  as  far  as  a  surviving  hus- 
band, widow,  and  next  of  kin  are  concerned, 
without  regard  to  statutes.  But  by  statute 
in  some  states  nonresldence  in  the  state  ren- 
ders the  person,  otherwise  entitled  to  admin- 
ister, incompetent;  and  in  such  case  his  ap- 
pointee is  also  Incompetent,  and  the  appoint- 
ment is  nugatory.  •  •  •  Generally,  if  the 
person  entitled  to  administration  is  incompe- 
tent for  any  cause,  his  right  of  nomination 
fails,  and,  except  as  above  stated,  no  right  of 
nomination  exists." 

In  the  case  of  In  re  Muerslng,  103  CaU 
587,  87  Pac.  521,  a  nonresident  next  of  kin 
attempted  to  exercise  the  power  of  nomi- 
nation, and  the  court  says:  "The  father,  not 
being  a  resident  of  the  state,  was  not  com- 
petent or  entitled  to  serve  as  administrator, 
and  being  incapable  himself  of  administrat- 
ing, it  was  not  competent  for  him  to  nomi- 
nate an  administrator."  And  other  cases  to 
the  same  effect  are  cited  in  the  notes  to 
Croswell  on  Executors  and  Administrators, 
supra. 

The  recent  case  of  Butcher  v.  Kunst  65  W. 
Va.  890,  64  S.  B.  969,  is  in  point  as  appears 
from  the  following  excerpt  from  the  opinion: 
"The  first  question  is:  Had  Louisa  Butch* 
er,  as  distributee  of  said  estate,  the  right 
of  administration  or  the  right  of  nomination 
as  claimed?  Second,  if  she  had  not  such 
right  had  she,  by  virtue  of  her  Interest  la' 
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said  estate,  right  of  protest  and  advice  In 
the  appointment  of  an  administrator  and 
right  of  appeal  from  the  adverse  judgment? 
Prior  to  the  amendment  of  section  4,  c.  86, 
Acts  of  Legislature  1908  (chapter  13,  now 
•section  3258,  Code  1906),  if  sole  heir  and  dis- 
tributee and  a  competent  person,  she  would 
iiave  had  precedence  in  right  of  adminis- 
tration; but  by  that  amendment,  being  a 
nonresident,  that  right  was  wholly  taken 
.away.  That  amendment  added  the  proviso 
*that  no  person  not  a  resident  of  this  state 
ahall  be  appointed  or  act  as  such  personal 
representative,  unless  the  decedent  be  a  non- 
resident of  the  state  at  the  time  of  his  death, 
«nd  names  in  his  will  a  nonresident  as  his 
executor.'  It  is  Quite  evident  that  counsel 
•on  both  sides  in  this  controversy  have  over- 
looked this  amendment  Without  snch  au- 
thority given  by  the  statute,  her  nomination 
would  not  bind  the  court  in  exercising  sound 
•discretion  in  the  appointment  of  some  suita- 
ble person.  18  Cyc.  92.  The  statute  is 
plain,  and  does  not  call  for  interpretation. 
Its  terms  clearly  precluded  Louisa  Butcher, 
-a  nonresident,  from  administering  said  es- 
tate, and  her  appointees  and  next  of  kin 
■acquired  no  rights  under  her  to  administer 
thereon.    This  answers  the  first  question." 

We  are  of  opinion,  therefore,  that  the 
right  to  nominate  depends  upon  the  right  to 
administer,  and  that  the  nominee  of  the  non- 
resident guardian  of  nonresident  minors  was 
not  entitled  to  have  the  appointment  of 
Heartt  revoked. 

The  petitioner  says,  however,  that  the  dis- 
•qualification  of  a  nonresident  to  administer 
Is  in  the  same  section  with  the  disqualifica- 
tion of  one  because  under  21  years  of  age, 
and  that  it  has  been  held  in  this  state,  in 
Wallls  v.  Wallls,  60  N.  C.  78,  Little  v.  Berry, 
<94  N.  C.  437,  and  In  Williams  v.  Neville,  108 
N.  C.  561,  13  S.  B.  240,  that  an  infant,  who 
cannot  administer,  may  nominate.  An  ex- 
amination of  these  cases  will  show  that  the 
-question  was  not  raised  In  either.  In  the 
Wallis  Case,  the  county  court  appointed  the 
widow  of  the  intestate  administratrix.  In  the 
superior  court,  the  order  was  reversed  because 
the  widow  was  under  the  age  of  21,  and  the 
court  appointed  the  nominee  of  the  mother  of 
the  intestate.  In  the  Supreme  Court,  it  was 
held  that  the  nominee  of  the  mother  was  en- 
titled to  administration,  but  that  it  ought  to 
nave  been  granted  durante  minor!  tate,  and 
that  the  superior  court,  instead  of  granting 
the  administration,  ought  to  have  directed 
the  county  court  to  do  so.  There  is  a  state- 
ment in  the  opinion  that  the  court  might 
nave  granted  letters  to  the  nominee  of  the 
widow,  and  two  cases  are  cited  in  support 
of  the  dictum  (Ritchie  v.  McAuslin,  2  N.  C. 
220,  and  Pearce  v.  Castrlx,  53  N.  C.  71),  In 
neither  of  which  was  the  right  of  an  infant 
to  nominate  involved,  and  the  Wallls  Case 
was  approved  In  the  Little  Case  and  in  the 
Williams  Case,  in  support  of  the  proposition 


that  the  next  of  kin,  who  are  entitled  to  ad- 
minister, may  appoint;  the  next  of  kin  be- 
ing, so  far  as  the  cases .  disclose,  of  full  age 
and  residents.  If,  however,  the  law  is  stat- 
ed correctly  in  the  Wallis  Case,  there  is 
a  distinction  between  the  disqualification  on 
account  of  nonage  and  nonresidence,  because 
In  the  first  the  right  to  administer  continues 
to  exist,  while  the  exercise  of  the  right  is 
suspended  during  minority,  and,  In  the  case 
of  a  nonresident,  he  has  never  had  the  right 
to  administer. 

Applying  these  principles  to  the  facts  ap- 
pearing in  the  record,  we  conclude  that  the 
nominee  of  the  guardian  is  not  entitled  to 
have  letters  of  administration  issued  to  him, 
and  that  the  appointment  of  Leo  D.  Heartt 
ought  not  to  be  revoked. 

Affirmed. 

(91  s.  a  801) 

LAWSON  v.  SOUTHERN  RT.  CO.  et  al 

(Supreme  Court  of  South  Carolina.     April  1, 

1912.) 

Railroads   (§  353*)— Road  Cbossino  Acci- 
dents—Liability. 

Judgment  for  defendants,  in  an  action  for 
negligent  death  of  plaintiff's  intestate,  who  was 
struck  by  defendant  railway  company's  train 
at  a  public  crossing,  reversed,  and  cause  re- 
manded.       4- 

[Ed.  Note.— -For  other  cases,  see  Railroads, 
Cent.  Dig.  §5  1217-1219;  Dec.  Dig.  |  353.*] 

Hydrick,  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;  Robt.  Aldrich,  Judge. 

"To  be  officially  reported." 

Action  by  Charles  N.  Lawson,  William 
Lawson's  administrator,  against  the  South- 
ern Railway  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Wallace  &  Barron,  for  appellant  Sanders 
&  De  Pass,  for  respondents. 

FRASER,  J.  This  is  an  action  for  dam- 
ages for  negligence  of  the  defendant  in  the 
killing  of  the  plaintiff's  intestate,  William 
Lawson,  on  the  line  of  defendant's  railway  at 
a  public  crossing  known  as  the  "Buffalo 
Crossing,"  in  the  town  of  Union,  in  Union 
county,  in  this  state,  on  the  31st  day  of  July, 
1909. 
The  specifications  of  negligence  were: 
"(a)  In  that  the  said  defendants  ran  the 
said  tender  car  and  train  of  cars  attached  to 
the  said  locomotive  engine  on  and  over  the 
said  railroad  track,  and  within  the  incorpo- 
rate limits  of  the  town  of  Union,  and  on  and 
over  the  said  public  crossing,  over  which  said 
public  crossing  the  said  William  Lawson, 
plaintiff's  intestate  herein,  was  attempting 
to  pass  and  cross  in  his  buggy  drawn  by  a 
mule,  the  said  train  being  run  and  operated 
at  a  negligent,  grossly  careless,  and  reckless 
rate  of  speed  by  the  said  defendants,  and 


••For  other  cases  m  sain*  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


474 


74  SOUTHEASTERN  REPORTER 


(S.C. 


the  said  defendants  then  and  there  operat- 
ing, controlling,  and  managing  said  locomotive 
engine,  tender  car,  and  train  of  cars  afore- 
said negligently,  carelessly,  recklessly,  will- 
fully, wantonly,  and  in  a  grossly  careless 
manner  caused  the  said  tender  car  attached 
to  and  in  front  of  the  said  locomotive  engine 
which  was  running  backwards  to  strike,  run 
over,  crush,  mutilate,  mangle,  and  instantly 
kill  plaintiff's  intestate,  the  said  William 
Lawson,  while  he  in  his  said  buggy  was  at 
and  on  the  said  public  crossing,  and  attempt- 
ing to  pass  thereover. 

"(b)  In  that  the  said  defendants  negligent- 
ly, carelessly,  willfully,  wantonly,  and  in  a 
grossly  reckless  manner  caused  the  said  loco- 
motive engine  to  approach  and  pass  over  said 
public  crossing,  running  backwards,  with  the 
said  tender  car  in  front  of  said  engine,  at  the 
highly  negligent  and  grossly  careless  and 
willfully  reckless  rate  of  speed  aforesaid, 
full  well  knowing  the  danger  of  said  public 
crossing;  that  the  said  crossing  was  much 
traveled,  and  especially  on  Saturdays;  and 
that  its  said  train  was  behind  its  schedule 
time. 

"(c)  In  that  the  said  defendants  negligent- 
ly, carelessly,  willfully,  wantonly,  and  in  a 
grossly  reckless  manner  caused  the  said 
train  with  the  tender  car  in  front  and  the 
said  locomotive  engine  running  backwards, 
at  the  said  negligent,  grossly  careless,  and 
reckless  rate  of  speed,  to  approach  the  said 
public  crossing  within  the  incorporate  limits 
of  the  town  of  Union,  and  to  run  on  and  over 
said  public  crossing  without  having  a  pilot 
or  some  one  on  the  said  tender  car  to  look- 
out and  watch  the  said  railroad  track  and 
the  said  public  crossing,  and  to  advise  and 
warn  the  said  defendants  of  persons  ap- 
proaching towards  said  public  crossing,  and 
of  the  approach  of  plaintiff's  intestate,  the 
said  William  Lawson,  towards  said  public 
crossing  and  of  his  presence  at  and  on  the 
said  public,  much-used,  and  dangerous  cross- 
ing. 

"(d)  In  that  the  said  defendants,  operat- 
ing and  controlling  and  managing  said  loco- 
motive engine,  tender  car,  and  train  of  cars 
attached  thereto,  in  the  careless,  negligent, 
reckless,  and  willful  manner  aforesaid,  in 
utter  disregard  of  human  life,  did  negligent- 
ly, recklessly,  willfully,  and  wantonly  cause 
the  said  engine  with  tender  car  and  train  of 
cars  to.  approach  the  said  public  crossing  and 
pass  thereover  without  ringing  the  bell  or 
blowing  the  whistle  of  said  locomotive  en- 
gine, and  without  giving  any  of  the  statutory 
signals  as  required  by  law  on  approaching  a 
public  crossing  and  without  observing  any 
care  or  caution  whatsoever,  regardless  of 
their  duty  and  the  rights  and  safety  of 
plaintiff's  intestate,  the  said  William  Law- 
son,  who  was  at  and  on  the  said  public, 
much-used,  and  dangerous  crossing,  and  at- 
tempting to  pass  thereover,  when  the  said 
tender  car,  in  front  of  said  locomotive  engine 


and  train  of  cars  as  aforesaid,  suddenly 
emerged  from  said  cut,  rushing  upon,  strik- 
ing, and  instantly  killing  plaintiff's  intes- 
tate, the  said  William  Lawson,  as  aforesaid. 

"(e)  In  that  the  said  defendants  negligent- 
ly, carelessly,  recklessly,  willfully,  and  wan- 
tonly failed  to  stop  the  said  tender  car,  loco- 
motive engine,  and  train  of  cars,  and  failed 
to  slacken  the  speed  thereof,  on  approaching 
and  passing  over  the  said  public,  much-used, 
and  dangerous  crossing,  and  before  striking, 
running  over,  mutilating,  mangling,  and  kill- 
ing plaintiff's  intestate,  the  said  William 
Lawson,  while  on  the  said  public  crossing  as 
aforesaid. 

"(f)  In  that  the  said  defendants,  full  well 
knowing  the  said  public  and  much-used  cross- 
ing to  be  a  dangerous  crossing,  that  the  ap- 
proach of  trains  from  said  Lockhart  Junction 
towards  the  said  town  of  Union  and  the  said 
crossing,  within  the  Incorporate  limits  of  the 
said  town  of  Union,  was  partially  obscured 
from  the  view  and  observation  of  those  trav- 
eling on  the  said  public  road  and  highway 
from  the  said  town  of  Union  to  the  said  pub- 
lic crossing  for  a  distance  of  more  than  200 
yards  on  said  public  road,  and  extending  to 
said  public  crossing,  and  that  the  sound  and 
noise  of  the  approach  of  trains  was  muffled 
and  deadened  by  the  sides  of  the  said  cut 
through  which  the  said  railroad  track  passes 
and  extends  to  the  said  public  crossing  did 
negligently,  carelessly,  recklessly,  willfully, 
wantonly,  and  in  utter  disregard  of  human 
safety  and  public  right  fail  and  neglect  to 
cut  away,  grade  away,  and  shave  down  the 
sides  of  the  said  cut  on  the  right  of  way  of 
the  defendant  Southern  Railway  Company 
for  a  distance  of  a  few  yards  up  the  said 
railroad  track  from  the  said  public  crossing 
towards  the  said  Lockhart  Junction,  or  cause 
the  same  to  be  done,  or  otherwise  minimize 
the  danger  of  said  crossing  (as  they  had  the 
right  to  do  and  were  in  duty  bound  to  do, 
and  which  could  easily  have  been  done  at  a 
small  cost),  whereby  the  approach  of  the  said 
train  on  the  said  31st  day  of  July,  1909, 
could  clearly  and  plainly  have  been  seen  and 
heard  by  plaintiff's  intestate,  the  said  Wil- 
liam Lawson,  for  a  distance  of  several  hun- 
dred yards  before  he  reached  the  said  pub- 
lic crossing,  at  and  on  which  he  was  struck 
and  killed  by  the  said  tender  car,  in  front  of 
the  said  locomotive  engine,  and  operated  and 
managed  by  the  said  defendants  in  the  care- 
less, negligent,  reckless,  willful,  and  wanton 
manner  aforesaid. 

"(g)  In  that  the  said  defendants,  knowing 
that  the  approach  of  trains  from  the  direc- 
tion of  Lockhart  Junction  towards  the  said 
town  of  Union,  and  the  said  public  crossing 
was  partially  obscured  from  the  view  and 
observation  of  those  approaching  said  pub- 
lic crossing  on  the.  said  public  highway  from 
the  said  town  of  Union,  and  that  the  sound 
and  noise  of  trains  approaching  said  public 
crossing  was  also  deadened  and  muffled  to 
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those  approaching  said  public  crossing  on  the 
said  public  highway  from  the  said  town  of 
Union,  and  also  that  trains  approaching  said 
public  crossing  make  little  noise,  did  negli- 
gently, recklessly,  willfully,  wantonly,  and  in 
a  grossly  careless  manner,  in  utter  disregard 
of  public  safety  and  the  safety  and  right  of 
plaintiff's  intestate,  the  said  William  Law- 
son,  cause  and  allow  bushes  and  weeds  and 
grass  to  grow  up  along  the  top  and  sides  of 
the  said  cut  and  hill  through  which  the  said 
railroad  track  extends  to  said  crossing  and 
down  to  said  public  crossing,  and  on  the 
right  of  way  of  the  said  defendant  Southern 
Railway  Company,  and  in  a  careless,  negli- 
gent, reckless,  willful,  and  wanton  manner 
failed  and  neglected  to  cut  down  and  remove 
the  said  grass,  weeds,  and  bushes  on  the 
right  of  way  of  the  said  defendant  Southern 
Hallway  Company,  or  cause  the  same  to  be 
done,  or  otherwise  minimize  the  danger  of 
said  crossing  (as  they  had  the  right  to  do, 
and  were  in  duty  bound  to  do,  and  could  have 
done  at  a  trifling  cost),  by  reason  of  which 
said  grass,  weeds,  and  bushes  which  the  said 
defendants  allowed  to  remain  standing  on 
the  sides  and  top  of  the  said  cut  and  down 
to  the  said  crossing  as  aforesaid,  the  ap- 
proach of  the  said  train  on  the  81st  day  of 
July,  1909,  with  the  said  locomotive  engine 
running  backwards  and  tender  car  in  front, 
was  completely  obscured  and  concealed  from 
the  view  of  plaintiff's  intestate,  the  said  Wil- 
liam Lawson,  as  he  approached  towards,  up 
to,  and  on  the  said  public  crossing,  and 
whereby  the  sound  and  noise  of  the  approach 
of  the  said  train  was  further  deadened  and 
muffled  to  plaintiff's  intestate,  the  said  Wil- 
liam Lawson,  by  reason  of  which  said  acts  of 
negligence,  willfulness,  recklessness,  and 
wantonness  of  the  said  defendants,  and  the 
said  negligent,  careless,  reckless,  willful,  and 
wanton  operation  and  management  of  the 
said  train  by  the  said  defendants  as  afore- 
said, the  said  William  Lawson,  plaintiff's  in- 
testate, was  struck,  mutilated,  mangled,  and 
killed  when  at  and  on  the  said  public  cross- 
ing by  the  said  tender  car  of  the  said  engine 
and  train  of  cars  aforesaid." 

The  defense  was:  (1)  A  general  denial. 
(2)  Contributory  negligence.  (3)  Gross  and 
willful  negligence  on  the  part  of  the  deceased. 

The  errors  complained  of  arise  from  ex- 
ceptions to  the  charge  of  the  judge.  There 
are  33  exceptions;  but  only  such  as  proper- 
ly arise  will  be  considered. 

The  first  exception  is  as  follows:  "(1)  In 
charging  the  jury  that,  if  *you  come  to  the 
conclusion  that  the  plaintiff  has  not  made 
out  his  case  by  a  clear  preponderance  of  the 
evidence,  then  the  verdict  should  be  for  the 
defendant' — it  being  respectfully  submitted 
that  the  plaintiff  was  only  required  under  the 
law  to  make  out  his  case  by  the  preponder- 
ance of  the  evidence,  and  that  the  clear  pre- 
ponderance rule  as  stated  by  his  honor  is 
not  required  by  law,  the  error  complained 


of  being  in  the  use  of  the  word  'clear.*  The 
following  is  his  honor's  language:  lie  [the 
plaintiff]  is  bound  to  prove  by  the  clear  pre- 
ponderance of  the  evidence;  that  is,  by  the 
greater  weight  of  the  evidence.' "  The  judge 
at  once  explained  what  he  meant,  and,  as 
thus  defined,  there  was  no  error,  and  this  ex- 
ception Is  overruled. 

The  second  and  third  exceptions  were  con- 
sidered together  in  argument,  and  will  be 
considered  together  here. 

Exceptions  2  and  3  are  as  follows: 

"(2)  In  charging  the  jury  that  'all  human 
agencies  are  fallible.  No  man,  no  work,  of 
the  hands  of  man  has  ever  been  perfect  yet, 
and  the  law  does  not  require  perfection,  be- 
cause, if  it  did,  it  would  be  impracticable,  and, 
when  a  railroad  has  observed  due  care  which 
experience  has  proven  to  be  practically  suffi- 
cient and  an  accident  happens,  why  it  is  a 
pure  accident,  and  nobody  is  responsible  for 
it/  thereby  charging  the  jury  that  the  stand- 
ard of  due  care  was  what  'has  proven  to  be 
practically  sufficient,'  and,  if  the  care  that 
had  been  practically  sufficient  had  been  ex- 
ercised in  this  case,  then  it  would  come  with- 
in the  realm  of  pure  'accident,'  the  errors 
being  that  he  thereby  charged  the  jury  that 
a  certain  state  of  facts  would  constitute  due 
care,  and  that  a  certain  state  of  facts  would 
constitute  pure  accident,  while  It  is  for  the 
jury  to  say  in  all  cases  what  facts  constitute 
due  care  and  pure  accident,  and  the  law  does 
not  define  the  standard  of  due  care  in  any 
case  as  being  that  which  'has  proven  practi- 
cally sufficient/  and  his  honor  in  so  charg- 
ing invaded  the  province  of  the  jury,  and 
charged  upon  the  facts,  contrary  to  the  pro- 
visions of  section  26,  of  article  5,  of  the  Con- 
stitution of  1895. 

"(3)  In  charging  the  Jury  that:  'If  in  oper- 
ating its  train  on  that  occasion  It  was  guilty 
of  negligence,  as  I  have  defined  it  to  you, 
then  they  are  liable.  If  in  operating  their 
train  on  that  occasion  they  observed  that  care 
and  caution  and  prudence  which  experience 
had  heretofore  proved  to  be  sufficient  for 
their  protection  and  the  protection  of  all  con- 
cerned, then  they  have  not  been  guilty  of  neg- 
ligence, and  the  plaintiff  cannot  recover' — the 
errors  being  twofold,  to  wit:  (1)  In  that  his 
honor  thereby  charged  the  jury  that  the 
standard  of  care  and  caution  which  the  rail- 
road should  exercise  was  to  be  determined 
by  past  experience  and  experience  which  had 
previously  been  shown  to  be  sufficient  (2)  In 
that  he,  in  so  charging,  thereby  invaded  the 
province  of  the  jury  in  stating  to  them  that 
if  the  defendants  exercised  that  care  and 
caution  which  had  previously  proven  suffi- 
cient that  it  was  not  negligence,  it  being  sub- 
mitted that  It  was  for  the  jury  to  say  under 
all  the  circumstances  what  was  and  what 
was  not  negligence,  and  the  said  charge  was 
contrary  to  the  provisions  of  section  26  of 
article  5  of  the  Constitution  of  1895  that 
judges  shall  not  charge  upon  the  facts." 

These  exceptions  must  be  sustained.     His 
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honor  had  excluded  the  evidence  offered,  as 
to  what  had  happened  before.  It  was  error 
to  exclude  .evidence  of  previous  transactions, 
and  then  make  previous  transactions  the  test 
of  due  care. 

The  fourth,  fifth,  sixth,  and  ninth  excep- 
tions will  be  considered  together,  as  they  are 
governed  by  the  same  principles  of  law. 

"(4)  In  charging  the  jury: 'If  the  defend- 
ant was  negligent  and  the  plaintiff  also  was 
negligent,  he  cannot  recover.  The  law  does 
not  undertake  to  unravel  a*  web  of  negligence 
to  which  both  parties  have  contributed,  but 
will  leave  them  where  it  found  them.  A 
railroad  propelled  by  steam  or  any  other 
powerful  motive  power  going  out  and  ranging 
through  the  country  is  dangerous,  everbody 
knows  that,  and,  while  the  railroad  company, 
its  agents  and  servants  are  held  to  a  high 
degree  of  care,  individual  citizens  are  not 
absolved  from  their  duty  and  responsibility 
to  exercise  care  and  prudence  for  their  own 
protection,  applying  the  rule  both  ways 
alike,'  the  errors  being  twofold,  to  wit:  (1) 
In  that,  inasmuch  as  the  complaint  alleged 
willful  negligence,  plaintiff's  intestate  could 
have  been  negligent,  and  yet  plaintiff  would 
have  been  entitled  to  recover  upon  making 
out  of  case  of  recklessness,  willfulness,  or 
wantonness,  and  the  charge  of  his  honor  errs 
in  ignoring  plaintiff's  allegations,  and  re- 
quests to  charge  submitted  by  him  in  these 
respects.  (2)  In  that  inasmuch  as  plaintiff 
alleges  recklessness,  willfulness,  and  wanton- 
ness of  defendants  as  a  proximate  cause  of 
the  death  of  his  intestate,  the  rule  announc- 
ed by  his  honor  in  consideration  of  these -al- 
legations should  not  be  applied  alike." 

"(5)  In  charging  the  jury  as  follows,  to 
wit:  'Every  man  in  dealing  with  a  railroad 
company  is  presumed  to  know  that  he  is  deal- 
ing with  a  dangerous  engine  of  destruction, 
and  he  must  exercise  his  faculties  and  his 
sense  in  a  manner  to  protect  himself  when 
he  comes  in  contact  with  one  of  these  dan- 
gerous instruments,  and,  if  he  does  not  do  it, 
if  heedless  of  apparent  danger  or  danger 
which  might  exist,  he  goes  and  walks  head- 
long into  danger  and  destruction  and  is  kill- 
ed, why  he  Is  guilty  of  negligence  himself, 
and,  if  his  injury  is  the  result  of  his  own 
negligence,  he  cannot  recover  anything,  even 
though  the  defendant  was  negligent  The 
law  says  you  are  both  at  fault,  and  we  will 
leave  you  where  we  found  you' — the  errors 
being  that  his  language  was  such  as  to  im- 
press upon  the  jury  that  plaintiff's  intestate 
so  did,  and  his  honor  thereby  Invaded  the 
province  of  the  jury  and  charged  upon  the 
facts  contrary  to  the  provisions  of  section 
26  of  article  5  of  the  Constitution  of  1895  in 
stating  to  the  jury  what  circumstances  would 
make  negligence,  and  also  erred  in  that  he 
In  so  charging  ignored  plaintiff's  allegations 
of  willfulness  and  wantonness  of  defendants 
and  plaintiffs  written  request  to  charge 
thereon,  the  negligence  of  plaintiff's  intestate 


being  no  defense  to  willfulness  and  wanton- 
ness of  defendants." 

''(6)  In  charging  the  jury  as  follows,  to 
wit:  'Now,  if  the  plaintiff  is  negligent  as 
alleged  and  the  defendant  is  also  negligent, 
I  mean  if  the  defendant  is  negligent  as  the 
plaintiff  alleges,  and  the  plaintiff  is  also 
negligent  as  the  defendant  alleges,  then  he 
cannot  recover  anything,  then  the  plea  of 
contributory  negligence  is  made  out,  provided 
It  is  proved  to  your  satisfaction  by  a  clear 
preponderance  of  the  evidence  on  the  part  of 
the  defendant.  If  you  find  that  the  plaintiff 
was  injured  through  the  negligence  of  the 
defendant,  and  at  the  time  the  plaintiff  him* 
self  or  his  intestate  was  not  guilty  of  any 
negligence,  of  any  negligence  which  was  the 
proximate  cause  of  the  injury,  then  he  Is  en- 
titled to  recover.  That  is  the  common-law 
action' — the  error  being  that  his  honor  by  such 
charge  Ignored  plaintiffs  allegations  of  will- 
fulness and  wantonness  on  the  part  of  the  de- 
fendants as  against  which  contributory  neg- 
ligence of  plaintiff's  Intestate  is  no  defense, 
and  also  ignored  plaintiff's  request  to  charge 
as  to  that  phase  of  the  case." 

"(9)  In  charging  the  jury  as  follows,  to 
wit:  'If  the  defendant  by  its  evidence  shows 
that  the  plaintiff's  Intestate  was  also  negli- 
gent, that  he  did  not  take  that  care  for  his 
own  safety  which  a  reasonably  prudent  man 
would  have  done,  and  that  his  injury  result- 
ed from  his  own  neglect,  why,  then,  in  this 
aspect  of  the  case,  the  plaintiff  would  not  be 
entitled  to  recover  anything,  because  the 
plaintiff  would  be  guilty  of  contributory  neg- 
ligence, provided  the  contributory  negligence 
was  the  proximate  cause  of  the  injury  with- 
out which  it  would  not  have  occurred' — the 
error  being  that  such  instruction  ignored 
plaintiff's  allegations  of  willfulness  on  the 
part  of  defendant,  as  to  which  contributory 
negligence  is  no  defense,  and  the  requests  of 
plaintiff  to  so  charge;  and  also  that  gross 
negligence  is  necessary  on  the  part  of  plain- 
tiff's intestate  to  defeat  recovery  in  case  the 
jury  should  find  the  statutory  signals  were 
not  given,  the  error  complained  of  here  being 
that  the  charge  erroneously  stated  the  effect 
of  negligence' of  the  deceased,  who  was  killed 
at  a  public  crossing.  The  allegations  com- 
plained of  negligence  at  common  law,  and  al- 
so under  the  statute.  Mere  negligence  was 
a  defense,  the  defense  of  contributory  negli- 
gence, to  what  in  this  case  is  called  common- 
law  negligence;  that  is,  the  failure  to  do 
those  things  that  due  care  required,  but  not 
provided  for  by  the  statute.  Mere  negligence 
was  not  a  defense  to  the  charge  of  failure 
to  do  what  the  statute  required,  to  wit, 
sounding  the  bell  or  whistle.  Besides,  the 
plaintiff  had  charged  willfulness,  and  con- 
tributory negligence  was  not  a  defense  to 
willfulness." 

We  might  as  well  say  just  here  that  the 
plaintiff  admitted  that  willful  negligence  on 
the  part  of  the  plaintiff  was  a  defense*  and 
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w*  cannot  consider  the  effect  of  willful  neg- 
ligence In  reference  to  the  charge  of  willful 
negligence  on  the  port  of  the  defendant  The 
statute  Is  as  follows:  "If  a  person  is  injured 
in  his  person  or  property  by  collision  with 
the  engines  or  cars  of  a  railroad  corporation 
at  a  crossing,  and  It  appears  that  the  corpo- 
ration neglected  to  give  the  signals  required 
by  this  chapter,  and  that  such  negligence 
contributed  to  the  injury,  the  corporation 
shall  be  liable  for  all  damages  caused  by 
the  collision,  or  to  a  fine  recoverable  by  in- 
dictment, as  provided  in  the  preceding  sec- 
tion, unless  it  is  shown  that,  in  addition  to  a 
mere  want  of  ordinary  care,  the  person  in- 
jured, or  the  person  having  charge  of  his 
person  or  property,  was  at  the.  time  of  the 
collision  guilty  of  gross  or  willful  negligence, 
or  was  acting  in  violation  of  the  law,  and 
that  such  gross  or  willful  negligence  or  un- 
lawful act  contributed  to  the  injury."  It 
will  be  seen  by  the  reading  of  the  statute 
that  if  a  person  is  injured  in  his  person  or 
property  by  collision  with  the  engine  or  cars 
of  a  railroad  corporation  at  a  crossing,  and 
that  the  corporation  neglected  to  give  the 
signals,  and  that  such  negligence  contributed 
to  the  injury,  the  corporation  shall  be  liable 
for  all  damages  sustained,  unless  It  be  shown 
that,,  in  addition  to  mere  want  of  ordinary 
care,  the  person  injured  was,  at  the  time  of 
the  collision,  guilty  of  gross  or  willful  negli- 
gence, or  was  acting  in  violation  of  the  law, 
and  that  such  gross  and  willful  negligence 
or  unlawful  act  contributed  to  the  injury. 
That  statute  is  as  clear  as  it  can  be  made. 
The  want  of  ordinary  care,  the  contribution 
of  ordinary  negligence,  is  not  a  defense,  and, 
when  the  judge  charged  the  jury  that  "the 
law  does  not  undertake  to  unravel  a  web  of 
negligence  to  which  both  parties  have  con- 
tributed, but  will  leave  them  where  it  found 
them,"  the  charge  is  too  broad  and  Ignored 
willful  disregard  of  the  rights  of  the  deceas- 
ed, and  also  the  failure  of  the  defendant  to. 
give  the  statutory  signals,  if  there  was  will- 
fulness of  a  failure  to  give  signals  required 
by  the  statute.  It  is  the  duty  of  A  judge  in 
charging  a  jury,  when  there  are  allegations 
of  different  kinds  of  negligence,  to  make  it 
clear  that  there  is  a  difference  and  to  what 
allegations  of  negligence  a  general  rule  which 
he  states  must  be  applied.  These  exceptions 
are  sustained.  It  is  true  that  the  case  of 
Edwards  v.  Railway,  63  S.  O.  271,  41  S.  E. 
458,  and  others,  sustain  the  respondent's  po- 
sition, but  these  cases  are  so  clearly  and  un- 
disputably  wrong  that,  so  far  as  they  decide 
this  point,  they  are  overruled.  Stare  decisis 
is  an  excellent  rule.  It  has  its  limits.  When 
the  courts  add  to  a  statute  words  it  does 
not  contain,  the  decision  is  not  binding,  be- 
cause the. judicial  department  has  no  power 
to  add  to  statutes  by  one  decree  or  many. 

The  seventh  exception  is  as  follows:  "(7) 
In  charging  the  jury  as  follows,  to  wit:  'So 
you  see,  gentlemen,  by  that  statute  the  law 
imposes  upon  railroad  companies  the  duty  of 


blowing  its  whistle  or  ringing  its  bell  within 
500  yards  of  a  public  crossing  and  continue 
so  to  blow  or  to  ring  until  it  passes.  That 
is  a  statutory  duty.  That  is  a  plain  duty 
imposed  by  law.  If  it  is  done,  if  that  duty 
is  performed  and  notwithstanding  that  any 
one  is  injured,  the  railroad  company  is  not 
responsible,  but  if  that  statutory  ringing  of 
the  bell  or  blowing  the  whistle  is  neglected, 
and  a  railroad  train  runs  over  a  crossing,  a 
public  crossing,  and  injures  any  one,  then 
the  law  says  that  the  failure  to  ring  the  bell 
or  blow  the  whistle  Is  in  itself  evidence  of 
negligence' — the  errors  being  in  two  particu- 
lars, to  wit:  (1)  It  was  error  to  state  to  the 
jury  that  the  failure  to  perform  the  statu- 
tory duty  of  ringing  the  bell  or  blowing  the 
whistle  as  required  by  law  was  evidence  of 
negligence,  the  law  being  that  it  is  negligence 
per  se.  (2)  It  was  further  error,  Inasmuch 
as  the  complaint  alleged  negligence  and  will- 
fulness in  other  particulars  than  the  non- 
performance of  the  statutory  duty,  to  say  to 
the  jury  that  if  the  defendants  performed 
the  statutory  duty,  and  notwithstanding  an 
Injury  followed,  then  the  defendants  would 
not  be  responsible."  It  is  contended  by  the 
respondent  that  the  expression  "evidence  of 
negligence"  is -not  misleading.  To  this  prop- 
osition the  court  cannot  consent.  Where  an 
act  is  negligence  per  se,  the  jury  must  find 
negligence.  Where  it  is  mere  evidence  of 
negligence,  the  jury  may  not  find  that  the 
defendant  was  negligent  The  failure  to 
sound  the  bell  or  whistle  has  been  declared 
by  this  court  to  be  negligence,  and,  if  the 
jury  had  believed  from  the  evidence  that 
neither  the  bell  nor  the  whistle  was  sounded, 
then  they  were  bound  to  find  for  the  plain- 
tiff.   This  exception  is  sustained. 

The  eighth  exception  is  as  follows:  "(8)  In 
charging  the  jury  as  follows,  to  wit:  'If 
one  approaching  a  railroad  crossing  is  in  a 
state  of  meditation,  their  thoughts  turned 
inward  upon  themselves  or  the  subject  about 
which  they  are  thinking,  and  unconsciously 
approach  a  railroad  crossing,  and  in  doing  so 
is  run  over  and  injured,  that  would  be  simply 
negligence  on  the  part  of  the  traveler;  but 
if  one  is  approaching  a  crossing,  he  sees  it, 
or  by  the  exercise  of  reasonable  diligence  he 
can  see  it,  a  whistle  blown,  which  he  ignores, 
the  bell  is  rung,  which  he  does  not  hear  or 
heed,  the  view  is  open  so  that  he  can  see, 
and  he  does  not  look,  why  there  is  a  conscious 
failure  to  perform  a  known  duty  to  himself, 
and,  if  he  is  run  over  and  injured,  he  cannot 
recover,  because  that  is  gross  negligence  on 
his  part* — the  error  being  twofold,  to  wit: 
(1)  It  is  a  charge  upon  the  facts  contrary  to 
the  provisions  of  section  26  of  article  5  of 
the  Constitution  of  1895,  his  language  being 
clearly  calculated  to  impress  the  jury  that 
he  is  discussing  the  conduct  of  plaintiffs 
Intestate,  and  that  his  belief  was  that  he  so 
did,  and  it  could  only  be  pertinent  when  so 
applied.  (2)  It  is  an  erroneous  statement  of 
what  facts  would  constitute  gross  negligence, 
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and  is  misleading;  and,  the  matter  of  sim- 
ple or  gross  negligence  being  a  matter  for 
the  sole  determination  of  the  jury,  his  honor 
erred  in  stating  what  facts  would  constitute 
either  simple  or  gross  negligence.*'  Thjs  ex- 
ception is  sustained  for  two  reasons:  The 
two  cases  cited  by  his  honor  are  the  same; 
and  second,  it  Is  a  charge  on  the  facts.  The 
judge  has  no  right  to  tell  the  jury  what  would 
be  gross  negligence.  This  exception  is  sus- 
tained. 

The  tenth  exception  is  as  follows:  "(10) 
In  charging  the  jury  as  follows,  to  wit:  'Un- 
less the  plaintiff's  intestate  was  guilty  of 
such  negligence  on  his  part,  as  weighed  by 
the  same  scales  that  you  weigh  the  negli- 
gence of  the  defendant,  constitutes  gross 
negligence  on  his  part  to  employ  his  own 
faculties  and  his  own  capabilities  to  protect 
himself,  if  he  was  guilty  of  such  gross  neg- 
ligence as  that,  then  he  is  not  entitled  to  re- 
cover punitive  damages  or  any  damages  at  all 
under  the  statute' — it  being  respectfully  sub- 
mitted that  such  statement  was  erroneous, 
in  that  his  honor  thereby  charged  the  jury 
that  gross  negligence  on  the  part  of  plain- 
tiff's intestate  was  a  good  defense  to  will- 
fulness and  wantonness  of  defendants  as  al- 
leged, and  ignored  plaintiff^  request  to 
charge  as  to  willfulness  of  defendants;  and 
his  honor  should  have  instructed  the  jury 
that*  gross  negligence  of  plaintiff's  Intestate 
to  be  a  defense  even  to  the  negligence  of  de- 
fendants in  failing  to  give  required  statutory 
signals  must  contribute  to  the  injury  as  a 
proximate  cause  thereof."  The  first  specifi- 
cation of  error  under  this  exception  cannot 
be  sustained.  The  following  colloquy  occur- 
red in  the  trial:  "Mr.  Barron:  There's  one 
thing  I  would  like  to  call  attention  to,  your 
honor,  before  you  close;  that  is, -to  charge 
the  jury  that  even  if  the  railroad  company, 
the  defendant,  were  guilty  of  willfulness, 
that  contributory  negligence  on  the  part  of 
the  plaintiff  would  be  no  defense.  The  Court: 
Unless  it  was  gross.  Mr.  Barron:  Yes,  sir; 
unless  it  was  gross."  The  second  specifica- 
tion of  error  is  sustained,  as  it  makes  mere 
Inadvertence  gross  negligence.  Inadvertence 
may  be  gross  negligence,  if  the  jury  think  it 
was,  but  this  was  a  charge  on  the  fact 

The  eleventh  and  twelfth  exceptions  are  as 
follows:  "(11)  In  failing  and  refusing  to 
charge  plaintiff's  ninth  request  to  charge, 
which  was  as  follows,  it  being  submitted  to  be 
a  correct  proposition  of  law  applicable  to  the 
case,  to  wit:  'That  If  the  jury  find  from  the 
evidence  that  William  Lawson  plaintiff's  in- 
testate, was  killed  at  and  on  a  public  high- 
way crossing  over  the  Southern  Railway 
Company's  track,  or  one  operated  by  it,  by 
collision  with  the  engine  and  train  of  cars 
thereon,  and  that  the  statutory  signals  as 
required  by  statute  were  not  given  on  the 
approach  to  and  across  said  crossing,  that 
would  in  itself  be  negligence  in  it,  and  also 
evidence  of  reckless  negligence.' 

'(12)  In   failing   and   refusing  to   charge 
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plaintiff's  request  to  charge,  numbered  12, 
which  was  as  follows,  it  being  submitted  to 
be  a  correct  proposition  of  law  applicable  to 
the  case,  to  wit:  That  if  the  jury  find  that 
the  statutory  signals  were  not  given  by  the 
train  on  approaching  the  place  where  the 
railroad  crosses  the  public  highway,  even  if  it 
should  be  clearly  proved  that  William  Law- 
son  did  not  look  and  listen,  yet  that  would 
not  show  in  itself  gross  negligence  or  want  of 
care ;  but  it  would  be  a  question  for  the  jury 
to  settle  from  all  the  evidence  and  circum- 
stances In  the  case.' " 

These  requests  were  charges  on  the  fact, 
and  .properly  refused.  These  exceptions  are 
overruled. 

The  thirteenth  exception  is  as  follows: 
"(13)  In  falling  and  refusing  to  charge  plain- 
tiff's request  to  charge,  numbered  14,  which 
is  as  follows,  it  being  submitted  to  be  a  cor- 
rect proposition  of  law  applicable  to  the  case, 
to  wit:  That  if  William  Lawson,  plaintiff's 
intestate,  traveling  upon  the  public  highway, 
and  having  exercised  that  degree  of  care, 
caution,  and  prudence  which  a  man  of  or- 
dinary prudence  and  caution  would  have 
exercised,  went  upon  the  track  of  Southern 
Railway  Company  where  it  crosses  the  pub- 
lic highway,  and  he  was  then  and  there 
confronted  by  sudden  peril  and  danger  to 
which  the  negligence  of  said  company  or  its 
servants  subjected  and  exposed  him,  and 
through  fright  or  any  other  mental  emotion 
or  operation  he  acted  unwisely  or  erroneous- 
ly, that  would  not  be  negligence  or  gross 
or  willful  negligence  of  his  part'"  This 
exception  must  be  sustained,  and  Douglass  v. 
Railway,  82  S.  a  79,  80,  62  S.  E.  15,  63  S. 
E.  5,  is  authority  for  this  charge. 

-Exception  14  is  as  follows:  "(14)  In  fail- 
ing and  refusing  to  charge  plaintiff's  re- 
quest to  charge,  numbered  16,  which  was  as 
follows,  it  being  submitted  to  be  a  correct 
proposition  of  law  applicable  to  the  case,  to 
wit:  That,  even  if  the  jury  should  find  that 
the  statutory  signals  were  given  as  required 
by  statute  on  the  approach  of  the  train  to 
the  crossing  at  which  William  Lawson  was 
killed  by  collision  with  It,  yet  the  defendant 
Southern  Railway  Company  would  be  liable 
to  the  plaintiff  in  this  action  for  damages 
for  said  killing,  if  the  jury  should  find  that 
the  death  of  William  Lawson,  plaintiff's  in- 
testate, was  the  proximate  result  of  and 
caused  by  defendant,  Southern  Railway  Com- 
pany, or  its  servants'  ordinary  negligence  in 
any  other  respect  as  alleged  In  the  complaint 
unless  the  jury  find,  further,  that  William 
Lawson  was  guilty  of  negligence  on  his 
part  which  contributed  as  a  proximate  cause 
to  his  injury,  and  without  which  it*  would 
not  have  happened,  but  if  the  jury  should 
find  that  the  death  of  William  Lawson  was 
the  proximate  result  of  the  willful  or  reck- 
less negligence  of  defendant  Southern  Rail- 
way Company,  or  its  servants,  in  any  par- 
ticular as  alleged  In  the  complaint,  then  no 
negligence  on  the  part  of  William  Lawson  at 
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the  time  of  the  collision  neither  ordinary  nor 
gross  negligence  would  constitute  a  defense 
to  the  action,  or  relieve  Southern  Railway 
Company  from  liability  for  the  damages  for 
the  death  of  William  Lawson.'"  This  ex- 
ception cannot  be  considered,  for  the  reason 
stated  above — that  appellant  had  admitted 
that  gross  negligence  on  the  part  of  the  plain- 
tiffs intestate  was  sufficient 

The  fifteenth  exception  cannot  be  consid- 
ered, for  the  same  reason  alleged  as  to  the 
fourteenth. 

"(16)  In  failing  and  refusing  to  charge 
plaintiff's  request  to  charge,  numbered  18, 
it  being  submitted  that  the  same  set  forth 
a  correct  proposition  of  law  applicable  to  the 
case,  and  which  is  as  follows,  to  wit:  'I 
charge  you  that  conscious  negligence  is  will- 
ful negligence.'"  In  Tinsley  v.  Telegraph 
Company,  72  S.  C.  354,  355,  51  S.  E.  913,  914, 
the  court  says:  "A  conscious  failure  to  observe 
due  care  Is  wantonness  or  willfulness.  Fail- 
ure to  observe  due  care  is  negligence.  There- 
fore conscious  failure  to  observe  due  care  is 
conscious  negligence."  Whatever  the  gram- 
marians may  think  of  this  aggregation  of 
words,  they  are  terms  of  art,  and  not  subject 
to  their  rules.    This  exception  is  sustained. 

The  seventeenth  exception  is  as  follows: 
"(17)  In  failing  and  refusing  to  charge  plain- 
tiff's request  to  charge,  numbered  20,  which 
was  as  follows,  the  same  being  submitted 
to  be  a  correct  proposition  of  law  applicable 
to  the  case,  to  wit:  'Large  and  extensive 
powers  and  privileges  are  granted  to  rail- 
roads and  among  them  to  condemn  land 
for  the  purposes  of  its  railroad  tracks,  and 
to  cross  public  highways  and  streets;  but, 
when  It  lays  its  track  bed  across  a  public 
highway  or  street,  it  is  bound  to  use  reason- 
able care  and  precaution  in  doing  so,  and  to 
put  such  crossing  In  a  reasonably  safe  con- 
dition for  the  traveling  public,  and  this  duty 
is  a  continuing  one,  and  If  you  find  from 
the  evidence  in  this  case  that  the  defendant 
Southern  Railway  Company  failed  in  its 
duty  In  not  so  keeping  and  maintaining  the 
public  crossing  where  Mr.  William  Lawson 
was  killed  in  a  reasonably  safe  condition 
by  failing  to  cut  down  grass,  bushes,  and 
weeds,  whereby  the  said  crossing  became  a 
dangerous  crossing,  and  that  such  failure 
contributed  to  his  (Mr.  Lawson's)  injury 
and  death,  and  if  you  further  find  from 
the  evidence  that  the  said  William  Lawson 
at  the  time  he  was  struck  by  the  train  of 
said  Southern  Railway  Company  was  not 
guilty  of  contributory  negligence  which  was 
a  proximate  cause  of  his  injuries  and  with- 
out which  they  would  not  have  occurred, 
your  verdict  must  be  for  the  plaintiff,  and 
I  so  charge  you.'"  This  exception  cannot 
be  sustained,  because  not  applicable  to  the 
facts  proven  in  the  case.  There  was  no 
evidence  In  this  case  that  the  bushes  and 
weeds  of  the  embankment  complained  of 
were  on  the  defendants'  right  of  way.  The 
plaintiff's  evidence  in  regard  to  this  matter 


was  ruled  out  by  his  honor,  and  to  such 
ruling  there  has  been  no  exception.  The 
plaintiff  offered  the  charter  'which  showed 
that  the  railroad  company  was  entitled  to 
100  feet  from  the  center  of  its  track  on 
both  sides,. but  he  offered  no  evidence  that 
this  court  can  find  to  show  that  the  em- 
bankment or  the  obstructions  were  within 
100  feet  of  the  center  of  the  track  and  the 
embankment  was  removed  or  cut  down  by 
the  town  of  Union,  and  this  is  the  only 
act  of  ownership  proven  in  the  case;  so 
that  this  request  to  charge,  not  being  ger- 
mane to  any  fact  proven  In  the  case,  was 
properly  refused,  and  this  exception  over- 
ruled. 

The  same  may  be  said  of  the  eighteenth 
exception;    also  the  nineteenth. 

The  twentieth  exception  is  as  follows: 
"(20)  In  failing  and  refusing  to  charge  plain- 
tiff's request  to  charge,  numbered  23,  It  being 
respectfully  submitted  to  be  a  correct  prop- 
osition of  law  applicable  to  the  case,  and 
which  was  as  follows,  to  wit:  'If  you  do  find 
from  the  evidence,  as  I  have  just  stated  to 
you,  that  the  said  crossing  at  which  Mr. 
William  Lawson  was  killed  was  unsafe  to 
the  traveling  public  using  that  crossing 
and  dangerous,  then  it  would  have  been 
negligence  on  the  part  of  the  railroad  com- 
pany not  to  have  corrected  said  evil  and 
prevented  said  danger  if  it  could  have  done 
so,  and  a  reasonably  prudent  person  under 
the  same  circumstances  would  have  done 
so ;  and  if  it  allowed  it  to  so  remain,  know- 
ing it  to  be  dangerous  and  that '  it  was  a 
menace  to  those  who  used  said  public  high- 
way, then  Its  failure  to  perform  a  known 
duty  and  to  prevent  a  danger  at  said  cross- 
ing of  which  it  was  aware,  and  could  have 
prevented  as  alleged  in  the  complaint,  would 
be  willful  and  deliberate  negligence.' "  This 
exception  is  overruled,  because  the  evidence 
does  not  show  that  the  obstructions  were 
so  located  that  they  could  have  been  re- 
moved by  the  defendant. 

The  twenty-first  exception  is  as  follows: 
"(21)  In  falling  and  refusing  to  charge 
plaintiff's  request  to  charge,  numbered  26, 
It  being  submitted  to  be  a  correct  proposition 
of  law  applicable  to  the  case,  and  which 
was  as  follows,  to  wit:  'If  the  jury  should 
find  from  the  evidence  that  others  had  just 
passed  over  the  public  crossing  where  Mr. 
William  Lawson  was  killed,  and  that  Mr. 
William  Lawson  knew  that  they  had  just 
passed  over  in  safety,  the  jury  may  con- 
sider that  fact  In  determining,  whether  Mr. 
Lawson  believed  (if  he  did  so  believe)  that 
the  coast  was  clear,  and  he  too  could  pass 
over  in  safety;  and  I  charge  you  that,  if 
a  man  of  ordinary  reason  and  prudence 
would  have  gone  ahead  under  such  belief, 
then  it  would  not  have  been  negligence  on 
his  part  Negligence  is  the  failure  that 
care  and  prudence  which  a  man  of  ordinary 
prudence  and  firmness  would  exercise  under 
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the  same  circumstances.* "  This  request  was 
a  charge  on  the  facts,  and  properly  refused. 

The  twenty-second  exception  is  as  follows: 
"(22)  In  modifying  plaintiff's  request  to 
charge,  numbered  6,  and  in  not  charging 
.  the  same  without  modification,  it  being  sub- 
mitted that  the  request  stated  a  correct  prop- 
osition of  law  applicable  to  the  case,  and 
that  the  modification  thereof  was  error  and 
incorrectly  states  the  law.  The  request  to 
charge  was  as  follows,  to  wit:  'That  if 
William  Lawson,  plaintiff's  intestate,  was 
killed  by  collision  with  Southern  Railway 
Company's  train  drawn  by  its  engine  at  a 
public  crossing  over  its  track,  and  the  stat- 
utory signals  were  not  given,  as  required 
by  the  statute  on  approaching  said  crossing 
at  the  time  of  the  said  killing,  then  the 
burden  of  the  proof  by  the  preponderance 
of  the  evidence  Is  on  the  Southern  Railway 
Company,  if  It  would  relieve  itself  from 
liability  for  damages  for  said  killing,  to 
show  that  he  knew  of  the  approach  of  said 
train  to  said  crossing  in  time  to  have  avoided 
the  collision.  The  law  does  not  presume, 
nor  will  the  court  assume,  deceased  knew 
of  the  approach  of  the  train* — and  the  mod- 
ification thereof  being  as  follows,  to  wit: 
'I  charge  you  that  is  good  law  provided 
by  the  use,  the  ordinary  use,  of  his  faculties 
and  sense,  he  could  not  have  seen  or  known 
of  the  train;  If  he  could  he  is  not  entitled 
to  recover.  If  he  could  not,  then  that  Is 
good  law.'  It  being  further  submitted  as 
to  said  qualification  that  it  destroys  the 
rule  of  evidence  by  substituting  the  possibil- 
ity of  knowledge  for  the  legal  proof  of  the 
fact  that  he  did  know,  and  makes  the 
failure  on  the  part  of  the  plaintiff's  in- 
testate to  see  or  know  of  the  approach  of 
the  train,  if  he  could  have  done  so,  gross 
negligence,  the  same  being  error."  This 
exception  is  sustained.  It  is  not  a  prop- 
osition of  law  that  one  approaching  a  public 
highway  Is  responsible  for  a  collision,  ex- 
cept in  case  of  gross  or  willful  negligence, 
and  the  court  has  no  right  to  say  that  In- 
advertence Is  gross  or  willful  negligence. 

The  same  ruling  is  made  In  reference  to 
exception  23.  The  statement  is:  "If  he  had 
an  opportunity  of  seeing  and  didn't  see,  why 
then  he  should  have  stopped.  If  he  has  an- 
opportunity  of  seeing,  his  business  was  to 
see,  and,  if  he  didn't  exercise  those  faculties, 
why  it  was  his  own  fault."  The  error  here 
Is  In  the  Judge's  comment  on  the  exception. 
He  made  a  finding  of  fact  which  was  for  the 
Jury. 

Exception  24  is  as  follows:  "(24)  In  modi- 
fying plaintiff's  request  to  charge,  numbered 
25,  It  being  submitted  that  the  said  request 
set  forth  a  sound  proposition  of  law  applica- 
ble to  case,  and  which  should  have  been 
charged  without  modification,  the  said  re- 
quest being  as  follows,  to  wit:  'In  every  In- 
stance the  care  required  In  the  operation  of 
trains  must  be  commensurate  with  the  risk, 
and  extra  precautions  should  be  used  where 


extra  dangers  exist;  and  a  person  in  passing 
over  a  crossing  where  an  extra  danger  exists 
has  a  right  to  assume  that  extra  caution  will 
be  observed  by  the  railroad  company.'  And 
the  said  modification  being  as  follows,  to  wit: 
'That  Is  good  law,  and,  when  It  comes  to  the 
plea  of  contributory  negligence,  the  same 
rule  applies  to  persons  coming  to  the  cross- 
ing. If  there  is  an  extra  danger  there,  he 
must  look  out  ami  use  extra  precautions  on 
his  own  behalf— the  errors  in  said  qualifi- 
cation being  twofold,  to  wit:  (1)  In  not  11m- 
ltinghis  qualification  by  saying,  'If  it  was 
shown  that  he  knew  of  the  danger'  or  words 
to  that  effect.  (2)  In  not  going  further  in 
said  qualification,  and  instructing  the  Jury 
that  the  failure  to  look  out  and  use  extra 
precautions,  even  though  it  were  shown  by 
the  evidence  that  he  knew  of  the  dangerous 
character  of  the  said  crossing,  would  not  be 
a  defense  In  event  of  failure  to  give  the  stat- 
utory signals  unless  It  amounted  to  gross 
contributory  negligence,  and,  would  not  in 
any  other  case  be  a  defense  unless  It  amount- 
ed to  a  failure  to  exercise  due  care  which 
contributed  to  the  Injury  as  a  proximate 
cause  thereof."  In  regard  to  this  exception 
the  request  to  charge  and  the  modification 
are  both  erroneous.  What  care  was  neces- 
sary on  the  part  of  the  defendant  and  what 
care  was  necessary  on  the  part  of  the  de- 
ceased were  both  questions  of  fact  for  the 
Jury. 

Exception  55  Is  as  follows:  "(25)  In  charg- 
ing the  defendant's  second  request  to  charge, 
which  Is  as  follows,  to  wit:  'Not  only  must 
the  plaintiff  prove  that  there  was  a  failure 
to  ring  the  bell  or  sound  the  whistle  contin- 
uously for  500  yards  before  the  engine  or 
train  reached  the  crossing,  but  he  must  also 
prove  that  such  failure  contributed  as  a 
proximate  cause  to  the  Injury  complained  of, 
and,  if  he  falls  to  establish  these  facts,  then 
he  has  failed  to  prove  the  allegations  of  his 
complaint  in  this  respect* — the  error  being 
that  the  law  presumes  from  an  injury  re- 
ceived at  a  public  crossing  upon  failure  to 
give  the  statutory  signals  that  such  failure 
was  the  proximate  cause  thereof,  and  the 
Instruction  contained  in  said  charge  was  mis- 
leading,  and  tended  to  Impress  the  Jury  with 
the  idea  that  affirmative  evidence  and  evi- 
dence other  than  the  proof  of  the  Injury  so 
received  was  necessary  before  plaintiff  could 
recover,  and  was  practically  an  instruction  to 
that  effect."  This  was  error.  The  court 
says  In  Lee  v.  Railway,  84  S.  O.  187,  65  S.  EL 
1036:  "When  It  appears  that  an  Injury  oc- 
curred at  a  crossing,  and  that  the  statutory 
signals  were  not  given,  there  arises  a  pre- 
sumption that  the  failure  to  give  the  signal, 
which  is  negligence  per  se,  contributed  to 
the  Injury." 

Exception  26  Is  as  follows:  "(26)  In  charg- 
ing the  defendants'  first  request  as  to  the 
statutory  cause  of  action,  which  was  as  fol- 
lows, to  wit:  'Our  Supreme  Court  has  recent- 
ly declared  that  a  railway  crossing  is  of  it- 
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self  inherently  dangerous.  I  therefore  charge 
and  instruct  you  that  it  is  the  duty  of  a  per- 
son intending  to  cross  a  railway  track  at  a 
highway  crossing  to  be  on  the  alert,  and  to 
be  vigilant,  in  order  to  avoid  being  injured. 
The  law  requires  of  every  one  to  exercise 
that  degree  of  care  and  caution  which  men  of 
ordinary  care  and  prudence  would,  or  ought 
to  exercise,  under  the  same  circumstances  in 
order  to  avoid  being  injured' — the  error  being 
that  the  said  charge  was  inapplicable  to  the 
defense  of  contributory  negligence  under  the 
statutory  cause  of  action,  and  was  mislead- 
ing and  confusing  to  the  jury,,  and  was  prac- 
tically an  instruction  to  the  jury  that  the 
failure  on  the  part  of  a  person  Injured  at  a 
crossing  to  exercise  ordinary  prudence  and 
caution,  when  the  statutory  signals  had  not 
been  given,  would  defeat  his  action  under  the 
statute,  and  was  erroneous  in  this  respect." 
This  was  also  error.  The  law  does  not  make 
the  want  of  ordinary  care  and  prudence,  but 
gross  and  willful  negligence,  a  defense.  The 
law  seeks  to  make  a  public  highway  a  safe 
place.  It  permits  a  dangerous  agency  to  pass 
over  it,  but  he  who  converts  a  public  high- 
way into  a  place  of  danger  and  death  must 
see  to  it  that  no  one  is  injured  by  his  negli- 
gence. 

Exception  27  is  as  follows:  "(27)  In 
charging  the  defendant's  fourth  request  to 
charge  as  applicable  to  the  statutory  cause 
of  action,  the  said  request  to  charge  being 
as  follows,  to  wit:  'If  the  evidence  in  any 
case  establishes  the  fact  that  the  person 
Is  familiar  with  the  surroundings  and  knows 
of  the  danger  impending,  and  fails  to  stop, 
look,  and  listen  before  entering  upon  a  rail- 
way crossing,  and  should  further  show  that 
a  man  of  ordinary  prudence  would  have  stop- 
ped, looked,  and  listened,  and  that  such  fail- 
ure contributed  as  a  proximate  cause  to  an 
Injury,  then,  under  the  *law,  he  is  guilty  of 
contributory  negligence' — the  error  being 
that  the  doctrine  of  simple  contributory  neg- 
ligence has  no  application  to  the  cause  of 
action  for  failure  to  give  the  statutory  sig- 
nals, and  it  was  misleading  and  confusing 
to  the  jury,  and  was  erroneous,  in  that  it 
was  practically  and  in  effect  a  charge  to 
the  jury  that  plaintiff's  cause  of  action  could 
be  defeated  by  simple  contributory  negligence 
on  the  part  of  his  intestate."  This  charge 
was  error.  The  statute  says:  "If  such  neg- 
ligence contributed  to  the  injury."  The 
court  has  no  right  to  add  to  the  statute  the 
words  "as  a  proximate  cause,"  and,  as  this 
complaint  contained  the  allegation  that  the 
statutory  signals  were  not  given,  mere  con- 
tributory negligence  was  not  a  defense. 
This  exception  is  sustained. 

The  twenty-eighth  exception  Is  as  follows : 
"(28)  In  charging  the  defendants'  fifth  re- 
quest to  charge  as  applicable  to  the  statutory 
caue*;  of  action,  and  especially  with  the  ad- 
dition or  qualification  thereto  made  by  his 
honor,  the  said  request  being  as  follows,  to 
wit:  'I  charge  and  instruct  you  that  if  the 
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circumstances  of  the  case  were  such  as  to 
have  demanded  that  a  man  of  ordinary  care 
and  prudence  should  have  exercised  slight 
care  before  entering  on  the  crossing,  and  if 
you  find  that  the  deceased  did  not  exercise 
slight  care,  and  should  further  find  that  such 
failure  contributed  as  a  proximate  cause  to 
his  Injury,  there  can  be  no  recovery  on  ac- 
count of  the  failure  to  ring  the  bell  or  sound 
the  whistle' — and  the  said  addition  or  quali- 
fication thereto  by  his  honor  being  as  fol- 
lows, to  wit:  'Properly  construing  that,  of 
course,  but  I  prefer  to  charge  you  that  if 
upon  entering  upon  a  crossing,  and  that  It 
be  a  known  dangerous  place,  it  Is  the  duty 
of  the  traveler  to  exercise  the  greatest  care 
that  the  circumstances  might  require  to  pro- 
tect himself.  The  word  "slight  care"  there 
might  be  misleading/  The  error  being  that 
his  honor  by  the  said  addition  or  qualifica- 
tion to  the  said  request  impressed  upon  the 
jury  that  plaintiff's  intestate  should  have 
exercised  the  greatest  degree  of  care  In  go- 
ing upon  said  crossing,  and  thereby  practical- 
ly Instructed  the  jury  that,  If  plaintiff's  In- 
testate did  not  exercise  the  greatest  degree 
of  care  before  entering  upon  said  crossing, 
the  cause  of  action  would  be  defeated,  which 
said  addition  to  the  said  request  to  charge 
was  especially  prejudicial  to  plaintiff,  in 
that  the  said  request  was  presented  as  ap- 
plicable to  the  statutory  cause  of  action, 
and,  also,  in  view  of  the  previous  requests 
of  defendants  charged  to  the  jury  as  appli- 
cable to  the  said  statutory  cause  of  action, 
a  much  greater  burden  of  proof  was  required 
of  plaintiff  than  is  required  by  law."  This 
exception  Is  sustained.  His  honor  was  right 
in  saying  the  words  "slight  care"  are  mis- 
leading. The  statute  makes  the  defense 
gross  and  willful  negligence,  where  there  Is 
a  failure  to  give  the  statutory  signals,  and 
the  charge,  in  Its  general  statement,  includ- 
ed the  failure  to  give  the  statutory  signals. 

The  twenty -ninth  exception  is  as  follows: 
"(29)  In  charging  the  defendant's  first,  sec- 
ond, and  third  request  to  charge  as  to  con- 
tributory negligence  of  plaintiff's  Intestate 
under  the  common-law  cause  of  action,  the 
said  error  being  that  the  said  requests  ig- 
nore plaintiff's  allegations  of  willfulness 
and  wantonness  of  defendants  as  a  proxi- 
mate cause  of  the  injury,  and  plaintiff's  re- 
quest to  charge  the  law  thereon."  This  ex- 
ception does  not  comply  with  the  rule,  and 
is  not  considered. 

The  thirtieth  exception  is  as  follows: 
"(30)  In  falling  to  charge  at  any  time  dur- 
ing his  charges  to  the  jury  the  proposition 
of  law  applicable  to  the  case  to  the  effect 
or  In  substance  as  follows,  to  wit:  That 
contributory  negligence  on  the  part  of  plain- 
tiff's intestate  would  be  no  defense  to  will- 
ful or  wanton  negligence  on  the  part  of  de- 
fendants which  contributed  to  the  injury  as 
a  proximate  cause  thereof — which  said  prop- 
osition of  law  in  effect  or  substance  should 
have  been  given  to  the  jury,  especially  in 
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view  of  plaintiff's  request  that  the  Jury  in 
substance  be  so  charged,  and  also  in  view  of 
his  honor's  reiterated  Instruction  that  plain- 
tiff could  not  recover  if  his  intestate  had 
contributed  by  his  negligence  in  any  way 
to  his  injury  as  a  proximate  cause  thereof, 
the  error  being  that  by  such  failure  and 
despite  plaintiff's  request  he  was  denied  the 
benefit  of  such  instruction  to  the  jury." 
This  exception  will  not  be  considered,  be- 
cause the  plaintiff  had  the  right  to  request 
the  charge,  and,  having  failed  to  do  so,  had 
no  right  to  complain. 

The  thirty-first,  thirty-second,  and  thirty- 
third  exceptions  apply  solely  to  the  conduct 
of  the  last  trial,  and,  inasmuch  as  this  case 
will  be  sent  back  for  a  new  trial,  they  do 
not  properly  arise. 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

GARY,  C.  J.,  and  WOODS,  J.,  concur  in 
the  result 

HYDRICK,  J.  (concurring  and  dissenting). 
I  concur  in  the  result  Some  of  the  excep- 
tions which  have  been  sustained  in  the  opin- 
ion of  Mr.  Justice  FRASER  are  based  upon 
isolated  portions  of  the  charge;  and  if  these 
parts  had  been  considered  in  connection  with 
the  whole  charge,  which  is  the  rule  of  this 
court  in  considering  exceptions  to  a  charge, 
the  exceptions  Imputing  error  in  so  charging 
should  have  been  overruled. 

I  wish,  however,  especially  to  note  my  dis- 
sent from  the  opinion  that  the  case  of  Ed- 
wards v.  Railway,  63  S.  C.  271,  41  S.  E.  458, 
is  wrong  and  should  be  overruled.  That  case 
has  been  frequently  cited  by  this  court  with 
approval,  and  there  is  nothing  In  it  at  vari- 
ance with  the  law  or  with  any  other  decision 
of  this  court.  Like  this  case,  that  action  was 
brought,  under  the  common  law  and  under 
the  statute,  for  damages  for  an  injury  by  col- 
lision at  a  railroad  crossing.  The  circuit 
judge  correctly  charged  the  law  applicable 
to  the  common-law  phase  of  the  case,  and  al- 
so to  the  case  as  made  under  the  statute.  It 
appears  on  page  284  of  the  report  that  he 
charged  plaintiff's  third  request  that,  if  the 
signals  required  by  statute  were  not  given, 
plaintiff  was  entitled  to  recover,  unless  his 
intestate  was  guilty  of  gross  or  willful  negli- 
gence, which  contributed  proximately  to  the 
injury.  It  also  appears  on  page  285  that  he 
charged  plaintiff's  fifth  request,  to  wit: 
"When  the  law  speaks  of  an  act  of  negligence 
as  contributing  to  the  injury,  it  means  as  a 
direct  and  proximate  cause  thereof,  without 
which  the  injury  would  not  have  occurred." 
The  exception  to  that  charge  was  overruled 
by  this  court  In  the  cases  of  Wragge  v.  R. 
Co.,  47  S.  C.  105,  25  S.  E.  76,  38  L.  R.  A.  191, 
58  Am.  St  Rep.  870,  and  Strother  v.  R.  Co., 
47  S.  G.  375,  25  S.  E.  272,  this  court  held  that 
in  an  action  under  the  statute  it  was  not  nec- 


essary to  show  that  the  failure  to  give  the 
statutory  signals  was  the  proximate  cause  of 
the  Injury.  But  in  the  subsequent  case  of 
Bowen  v.  Railway,  58  S.  C.  222,  36  S.  E.  590, 
the  court  said:  "When  the  law  speaks  of  an 
act  of  negligence  as  contributing  to  an  in- 
jury, it  means  as  a  direct  and  proximate 
cause  thereof."  Though  no  reference  was 
made  thereto,  this  announcement  of  the  law 
necessarily  overruled  the  contrary  principle 
which  had  been  ruled  in  the  Wragge  and 
Strother  Cases.  No  doubt,  the  request  above 
quoted  in  the  Edwards  Case  was  taken  from 
the  Bowen  Case.  The  rule  announced  in  the 
Bowen  Case  has  been  followed  ever  since. 
Burns  v.  Railway,  65  S.  C.  229,  43  S.  E.  6T9; 
Duncan  v.  Greenville,  73  S.  C.  254,  53  S.  E. 
367;  Turbyflll  v.  Railway,  83  S.  C.  328,  65  S. 
E.  278;  Lee  v.  Railroad  Co.,  84  S.  C.  138,  65 
S.  E.  1031. 

The  points  above  mentioned  are  the  princi- 
pal, though  not  the  only,  ones  discussed  in 
the  opinion  of  Mr.  Justice  FRASER  to  which 
I  do  not  assent  I  do  not  mention  the  others 
specifically,  because  they  are  of  less  impor- 
tance, and  I  have  not  the  time  to  discuss 
them. 

(91  S.  G.  351) 

DEAL  v.  DEAL  et  alt 

(Supreme  Court  of  South  Carolina.     April  3, 

1912.) 

1.  Compromise  and  Settlement  (5  6*)— Con- 
sideration—-Sufficiency. 

Insured,  whose  policy  named  his  mother 
as  beneficiary,  attempted  to  effect  a  change  and 
make  his  wife  the  beneficiary,  and,  believing 
such  change  had  been  made,  delivered  the  poli- 
cy to  the  wife.  After  his  death,  the  insurer 
refused  to  pay  the  wife  on  the  ground  that 
the  beneficiary  had  not  been  changed.  The 
mother  then  promised  that,  if  the  wife  would 
surrender  the  policy  to  her,  she  would  procure 
payment  and  deliver  the  proceeds  to  the  wife. 
Held  that,  irrespective  of  whether  the  benefi- 
ciary had  been  changed,  this  agreement  con- 
stituted a  compromise  of  the  matter  in  dispute, 
based  on  a  sufficient  consideration,  and  could 
be  enforced  by  the  wife  against  the  mother. 

[Ed.  Note.— For  other  cases,  see  Compro- 
mise and  Settlement,  Cent.  Dig.  {§  35-50:  Dec. 
Dig.  §  6.*] 

2.  Compromise  and   Settlement    (§  24*)  — 
Evidence— Sufficiency. 

In  an  action  by  a  wife  claiming  to  be  the 
beneficiary  of  an  insurance  policy  against  the 
mother  whom  the  company  recognized  as  bene- 
ficiary, evidence  on  the  question  of  whether 
the  mother  agreed  to  collect  the  proceeds  for 
the  wife's  benefit  held  to  justify  the  denial  of 
a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Compro- 
mise and  Settlement,  Cent.  Dig.  H  95,  96; 
Dec.  Dig.  ft  24.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  E.  Copes,  Judge. 

"To  be  officially  reported." 

Action  by  Mary  L.  Deal  against  Margaret 
E.  Deal  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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The  following  are  the  appellant's  excep- 
tions: 

'As  to  testimony: 


M 


"First  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred  in  ruling  during  the  examination 
of  the  plaintiff,  as  follows:  (Q.  How  much 
insurance  was  in  existence  at  the  time  of  Dr. 
Deal's  death  on  his  life?  Mr.  Gibbes:  I  ob- 
ject. The  Court:  Sustained.  You  cannot 
'  go  into  other  insurance,  except  that  involved 
in  this  suit.  It  has  taken  three  times  more 
than  necessary  to  try  this  case  now.  If  we 
are  going  to  bring  in  another  case,  I  don't 
know  when  we  will  ever  get  through.'  And 
in  ruling,  during  the  examination  of  witness 
J.  E.  Whisonant,  as  follows:  'Q.  Do  you  re- 
call having  any  conversation  with  Mrs.  M.  L. 
Deal  during  the  month  of  December  with 
reference  to  insurance  on  the  life  of  her  late 
husband?  A.  Yes,  sir.  Q.  When  was  the 
first  time  you  had  any  conversation  with 
Mrs.  M.  L.  Deal  with  regard  to  that  matter? 
Mr.  Gibbes :  He  must  confine  himself  to  this 
particular  policy.  No  other  policy  shall  be 
considered.  The  Court:  Confine  the  matter 
to  this  insurance.  I  have  ruled  other  insur- 
ance does  not  come  in  the  consideration  of 
this  case.  Mr.  Verne r:  Would  you  allow  me 
to  state  to  you  why  I  think  the  other  insur- 
ance matter  will  bear  some  relation?  The 
Court:  We  discussed  that  twice  yesterday. 
Mr.  Verner :  I  have  never  suggested  yet  why 
It  should  be  done.  The  Court:  Gentlemen  of 
the  Jury,  retire  to  your  room  while  the  mat- 
ter is  being  discussed  that  I  do  not  care  to 
have  ventilated  in  your  presence.  (Jury  re- 
tired.) Mr.  Verner :  One  matter  that  we  are 
trying  to  find  out  is  whether  Dr.  S.  M.  Deal 
Intended  or  wished  this  money  to  go  to  his 
wife  or  not  The  testimony  was  that  this  as- 
signment was  returned  by  the  company  to 
Dr.  Deal,  and  there  the  matter  was  let  drop, 
nothing  more  was  done.  If  I  can  show  about 
that  time  Dr.  Deal  took  out  other  insurance 
on  his  life  payable  to  his  wife,  wouldn't  that 
,be  evidence  tending  to  prove  that  he  had 
changed  his  mind  with  reference  to  giving 
her  the  benefit  of  this  particular  policy,  and 
had  intended  giving  her  in  lieu  of  this,  a 
larger  policy?  I  think  the  testimony  compe- 
tent tending  to  show  what  disposition  Dr. 
Deal  intended  to  make  of  this  policy.  If  I 
can  show  at  that  time  he  took  out  a  larger 
policy  payable  to  his  wife,  the  inference  can 
be  drawn  he  intended  to  leave  this  for  his 
mother.  Mr.  Gibbes:  This  policy  we  have 
in  consideration  in  this  case  was  issued  June, 
the  other  policy  he  has  reference  to  was  No- 
vember; absolutely  no  connection  between 
them ;  and  there  is  nothing  in  the  contention 
of  my  friend,  Mr.  Verner.  The  Court:  The 
logical  inference  that  could  be  drawn  from 
his  taking  out  additional  insurance  in  favor 
of  his  wife  was  that  he  was  not  satisfied 
with  the  amount  already  provided  for,  that 
it  was  not  sufficient;    but,  in  either  event, 


that  was  a  separate  and  distinct  transac- 
tion, altogether  from  the  one  we  are  now  in- 
vestigating, unless  there  was  some  act  or 
some  word  of  the  insured  at  the  time  going 
to  show  he  intended  one  in  place  of  the  other. 
Just  to  prove  he  took  out  additional  insur- 
ance for  the  benefit  of  his  wife  would  have 
no  bearing  whatever  on  the  merits  of  this 
case.  Let  the  jury  come  in.  Let's  consider 
this  matter  closed  now.'  The  error  in  the 
ruling  of  the  court  being  that  in  ruling  as  he 
did  the  presiding  judge  kept  defendants  from 
bringing  to  the  jury  knowledge  of  the  fact 
that* about  the  time,  and,  after  the  assign- 
ment referred  to  in  the  complaint  had  been 
returned  to  the  insured  by  the  insurance 
company,  the  Insured  took  out  additional  in- 
surance on  his  life  for  the  benefit  of  plain- 
tin!  ;  (a)  such  evidence  being  relevant  to  the 
issues  raised  by  the  pleadings,  since  from  it 
the  jury  could  infer,  in  connection  with  the 
terms  of  the  written  assignment,  that  the  In- 
sured had  destroyed  such  assignment  (as  he 
had  reserved  the  right  In  the  very  assign- 
ment itself  to  do)  and  changed  his  mind  with 
reference  to  have  the  beneficiary  of  the  policy 
changed;  (b)  and  such  evidence  also  being 
relevant,  since  from  It  the  jury  could  infer 
that  the  Insured  did  not  Intend  that  the  poli- 
cy in  dispute  should  go  to  the  plaintiff;  (c) 
and  such  evidence,  being  directly  in  reply  to 
testimony  of  plaintiff's  witnesses,  allowed 
over  the  objection  of  defendants,  as  to  the 
intention  of  the  insured  in  reference  to  the 
assignment. 

"Second  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred  in  ruling,  during  the  examination 
of  the  witness,  A.  M.  Deal,  as  follows :  'Wit- 
ness: I  said  to  her  at  that  time,  the  fact 
you  have  surrendered  the  policy,  surrendered 
possession  of  the  policy,  although  you  had  no 
legal  right  to  it,  has  not  and  shall  not  affect, 
shall  not  in  the  least  affect  your  rights,  any 
rights  you  have,  and  I  went  on,  and  said  we 
can  make  up  an  agreed  statement  stating  the 
policy  is  still  in  your  possession  and  the  mon- 
ey In  the  possession  of  the  insurance  com- 
pany, and  submit  it  to  some  board  of  arbitra- 
tors and  leave  It  to  them.  Now,  Mr.  Gibbes 
came  to  me  about  this  matter  and  stated  to 
me —  Mr.  Gibbes:  I  don't  think  that  Is  re- 
levant Witness :  I  think  it  relevant.  I  can 
say  there  was  no  necessity  to  have  brought 
this  suit  The  Court :  We  have  got  to  try  it 
now,  as  It  is  brought,  and  try  It  on  proper 
principles.  I  admonish  all  parties  to  confine 
themselves  to  the  material  issues  of  the  case 
In  the  interest  of  time.  Mr.  Verner:  The 
testimony  is  relevant.  The  Court:  Ask  him 
some  question,  and  I  will  rule  on  It  Mr. 
Verner:  Mr.  Deal,  did  you,  before  the  com- 
mencement of  this  action,  offer  to  submit  the 
controversy  between  yourself  and  your  moth- 
er on  the  one  side,  and  Mrs.  M.  L.  Deal  on 
the  other,  to  arbitrators  as  to  who  was  In 
possession  or  entitled   to  this  money?     A. 


484 


74  SOUTHEASTERN  REPORTER 


(S.O. 


Yes,  sir;  I  did.  The  first  proposition  I  made 
to  Mr.  Glbbes  was  this:  He  told  me  that  Mr. 
J.  T.  Selbels  had  told  him  that  she  was  legal- 
ly entitled  to  It  and  I  told  him—  Mr.  Glo- 
bes: I  object.  The  Court:  Irrelevant.  He 
Is  entitled  to  have  access  to  the  courts  of  the 
country  If  he  wanted  to.'  The  errors  In  this 
ruling  being  that  by  so  ruling  his  honor  kept 
from  the  jury  knowledge  of  the  fact  that  be- 
fore the  commencement  of  the  action,  and 
after  the  policy  had  been  forwarded  to  the 
Insurance  company  and  the  money  paid,  they 
offered  and  endeavored  to  restore  plaintiff  as 
far  as  possible  to  the  same  standing  that  she 
had  with  reference  to  the  matter  before  she 
surrendered  the  policy;  the  evidence  being 
relevant,  In  that  It  tended  to  show  good  faith 
on  the  part  of  defendants,  and  was  in  reply 
to  the  allegations  of  the  complaint  to  the  ef- 
fect that  defendants  had  conspired  together 
to  cheat  and  defraud  plaintiff;  the  said  tes- 
timony being  especially  relevant  in  view  of 
the  fact  that  under  his  honor's  view  of  the 
law  and  facts  of  the  case,  as  outlined  in  his 
charge  to  the  Jury,  defendants  should  have 
restored  the  money  to  the  company  and  the 
policy  to  the  plaintiff,  and  treated  with  her 
at  arm's  length,  or  paid  the  money  over  to 
her. 

••Third  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred  in  ruling  out  during  the  exam- 
ination of  the  witness  A.  M.  Deal,  two  letters 
written  during  the  period  of  the  alleged  con- 
spiracy by  defendant  A.  M.  Deal  to  his  code- 
fendant,  Margaret  E.  Deal,  said  letters  being 
offered  in  evidence  and  relevant  to  the  is- 
sues, since  they  tended  to  show  such  facts 
as  would  justify  the  jury  in  concluding  that 
defendants  had  not  conspired  and  confederat- 
ed together  to  cheat  and  defraud  the  plain- 
tiff, as  alleged,  one  of  said  letters  being  writ- 
ten at  the  request  of  plaintiff  and  on  her  be- 
half, and  both  being  part  of  the  res  gestae, 
and  therefore  not  subject  to  objection  inter- 
posed by  plaintiff's  attorney. 

" As  to  motions  for  nonsuit  and  direction 
of  verdict: 

'•Fourth  Exception. 

'•Appellants  respectfully  submit  that  his 
honor  erred  in  refusing  the  motions  for  non- 
suit and  direction  of  verdict,  made  upon  the 
grounds  hereinabove  set  out  in  the  record, 
the  error  being  that  there  was  no  testimony 
whatsoever  upon  which  to  submit  the  case 
to  the  Jury;  the  undisputed  evidence  in  the 
case  showing  the  following  facts:  (a)  That 
Dr.  Deal,  the  Insured,  took  out  a  life  insur- 
ance policy  payable  in  the  event  of  his  death 
prior  to  the  expiration  of  the  endowment 
period  of  20  years  to  his  mother,  if  she  were 
living;  (b)  that  the  life  insurance  policy  con- 
tained a  clause  giving  to  the  insured  the 
right  to  change  the  beneficiary  by  returning 
the  policy  to  the  home  office  of  the  company 
at  Newark,  N.  J.,  with  the  insured's  written 


request  for  the  appropriate  indorsement  of 
the  policy  by  the  company;  (c)  that  the  in- 
sured died  within  the  endowment  period, 
leaving  the  beneficiary,  defendant  Margaret 
E.  Deal,  surviving  him,  without  having  had 
the  beneficiary  changed  in  the  manner  set 
out  and  agreed  upon  in  the  policy  of  insur- 
ance ;  (d)  that  defendant  Margaret  E.  Deal 
had  no  knowledge  of  the  terms  of  the  policy 
contract  establishing  her  rights  therein,  nor 
of  the  alleged  attempt  to  change  the  bene- 
ficiary before  the  death  of  the  insured,  nor 
did  she  with  full  knowledge  of  her  rights  to 
the  Insurance  money  agree  to  forego  the 
same  and  allow  plaintiff  to  receive  the  bene- 
fits of  said  insurance  policy;  (e)  that  de- 
fendant Margaret  E.  Deal  neither  executed 
any  assignment  of  her  rights  In  the  policy  to 
the  plaintiff,  nor  had  she  joined  the  insured 
In  the  execution  of  any  assignment  or  been 
requested  by  him  to  do  so;  (f)  that  plaintiff 
had  not  been  induced  by  any  promise  or  act 
of  defendants  to  surrender  any  rights  that 
she  had  in  or  to  the  policy  of  insurance  or 
the  money  represented  by  it  or  to  change  her 
position  with  reference  to  the  matter  on  con- 
troversy to  her  detriment;  (g)  that  defend- 
ants had  not  received  any  benefit  by  reason 
of  the  surrender  of  the  policy  by  plaintiff  to 
which  they  were  not  entitled  as  a  matter  of 
law  Independent  of  her  voluntary  surrender 
of  the  policy;  (h)  that  said  assignment  was 
never  delivered  to  or  in  the  possession  of  the 
plaintiff. 

"As  to  charge : 

-Fifth  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred  in  stating  the  Issues  to  the 
jury,  and  by  charging  them  that  the  issues 
for  them  to  try  were  raised  by  the  allegations 
of  the  complaint  and  the  denials  of  the  an- 
swers, and  In  not  limiting  and  confining  the 
jury  to  the  trial  of  the  issue  ordered  to  be 
submitted  to  them  by  the  opinion  of  the  Su- 
preme Oourt  upon  the  former  appeal  In  this 
case,  the  said  issue  being  whether  or  not  the 
defendant  Margaret  E.  Deal  had  waived  her 
right  to  insist  upon  a  strict  compliance  with 
the  policy  contract  as  to  the  change  of  bene- 
ficiary and  had  acknowledged  the  plaintiff, 
Mary  L.  Deal,  as  the  beneficiary  under  the 
policy,  and  had  thereby  caused  said  plaintiff 
to  change  her  position  with  reference  to  her 
rights  in  the  matter  to  her  detriment;  and 
in  submitting  to  the  jury  as  an  issue  for 
them  to  determine  whether  or  not  plaintiff, 
Mary  L.  Deal,  had  a  cause  of  action  against 
the  insurance  company  for  its  failure  to  car- 
ry out  the  contract  entered  into  by  it  with 
the  insured  with  respect  to  the  change  of 
beneficiary;  and  also  whether  she  had  in 
consideration  of  the  alleged  promise  of  de- 
fendants to  collect  the  money  and  pay  it 
over  to  her  agreed  to  withdraw  her  claim 
against  the  insurance  company  and  to  sur- 
render   her    rights   against    said   company, 
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there  being  no  allegation  In  the  complaint 
as  to  any  cause  of  action  that  she  might 
have  had  against  the  company  and  no  de- 
nial thereof  in  the  answers,  the  attention  of 
the  court  having  been  called  to  the  error  by 
defendants'  counsel  before  his  honor  submit- 
ted the  case  to  the  Jury. 

"Sixth  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred,  in  that  he  failed  and  refused  to 
construe  the  paper  set  out  in  the  complaint 
and  designated  as  the  assignment  of  the  poli- 
cy so  as  to  give  defendants  the  benefit  of  the 
following  clause,  which  was  entirely  omitted 
when  his  honor  read  said  assignment  to  the 
Jury,  to  wit:  1  hereby  reserve  the  right  to 
cancel  this  assignment  at  any  time  without 
notice  to  or  consent  of  the  assignee' — the 
foregoing  clause  being  a  part  of  said  written 
assignment,  to  which  full  force  and  effect 
should  have  been  given  by.  the  court  in  the 
Interpretation  thereof,  and  which  -clause 
changes  said  assignment  from  an  uncondi- 
tional assignment  to  a  testamentary  Instru- 
ment which  would  not  be  effective,  unless 
It  had  been  shown  by  the  testimony  hot  to 
have  been  canceled  or  avoided  by  the  insured 
during  his  lifetime;  and  in  charging  the  jury 
in  connection  therewith  as  follows:  'But,  if 
this  assignment  was  sent  to  the  home  office 
at  Newark,  N.  J.,  it  would  be  equivalent  to 
the  written  request  to  change  the  beneficiary, 
and  would  be  effectual  for  that  purpose,  if 
the  policy  had  accompanied  it;  but  it  was 
essential  that  the  policy  should  go  to  the 
home  office  in  New  Jersey  along  with  the 
assignment  in  order  to  accomplish  that  ob- 
ject' The  error  being  in  instructing  the  jury 
as  a  matter  of  law  that,  if  the  assignment 
had  been  sent  to  the  home  office  in  Newark, 
N.  J.,  It  would  be  equivalent  to  a  written  re- 
quest to  change  the  beneficiary,  and  would 
be  effectual  for  that  purpose  if  the  policy  had 
accompanied  it;  whereas,  it  was  a  question 
to  be  determined  by  the  jury  what  purpose 
the  insured  had  in  sending  the  paper  desig- 
nated as  an  assignment  and  the  policy  to  the 
home  office — whether  it  was  his  purpose  to 
have  the  beneficiary  changed  or  to  assign  his 
interest  in  the  policy,  said  assignment  not  be- 
ing in  form  a  request  to  change  the  benefi- 
ciary, but  merely  an  assignment  of  the  in- 
terest of  the  insured. 

"Seventh  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred  in  charging  the  jury  as  follows : 
The  object  of  sending  the  policy  along  with 
the  written  request  was  to  enable  the  in- 
surance company  to  make  the  appropriate  in- 
dorsement upon  the  policy.  Whether  they 
did  it  or  not  was  their  responsibility.  When 
he  sent  the  written  request  accompanied  by 
the  policy  to  the  home  office  at  Newark,  N. 
J.,  the  beneficiary  under  that  policy  was  ipso 
facto  changed  then,  whether  the  company 


made  appropriate  indorsement  on  the  policy 
or  not ;  but  it  was  necessary  that  that  writ- 
ten request  should  be  made  at  the  home  of- 
fice at  Newark,  N.  J.,  and  that  the  original 
policy  should  be  sent  with  it,  either  at  the 
'time  it  was  made,  or  thereafter,  to  enable 
them  to  put  the  appropriate  indorsement  on 
it*  The  error  being  (a)  that  under  the  law 
as  laid  down  by  the  Supreme  Court  in  this 
case  the  beneficiary  in  the  policy  was  not 
changed  and  could  not  be  changed  by  the 
act  of  either  the  insured  or  of  the  company, 
nor  could  either  the  company  or  the  insured 
waive  any  right  of  the  beneficiary;  the  ben- 
eficiary being  as  much  entitled  to  rely  upon 
the  provisions  governing  the  change  of  bene- 
ficiary as  the  insurer  or  the  insured.  When, 
therefore,  the  insurer  agreed  with  the  in- 
sured that  the  policy  would  have  to  be  prop- 
erly Indorsed  before  a  change  of  beneficiary 
could  be  effected,  then  the  beneficiary  had 
the  right  to  insist  upon  having  the  policy 
properly  Indorsed,  and  the  failure  of  the 
company  to  have  the  policy  properly  indors- 
ed could  not  be  urged  against  the  beneficiary, 
but  against  the  company  alone  and  In  this 
connection  his  honor  should  have  held  as 
matter  of  law  that  the  change  of  beneficiary 
would  take  effect  only  upon  indorsement  of 
the  policy  by  the  company;  (b)  and  also  in 
stating  to  the  jury  that  the  policy  might  be 
sent  on  to  the  home  office  at  any  time  after 
the  assignment  had  been  sent  on,  when,  in 
order  to  effect  a  change  of  the  beneficiary,  it 
would  be  necessary  for  both  the  request  to 
change  the  beneficiary  and  the  policy  to  be 
delivered  to  the  company  at  its  home  office 
before  the  death  of  the  insured. 

"Eighth  Exception. 
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Appellants  respectfully  submit  that  his 
honor  erred  in  charging  the  jury  as  follows : 
If  Mrs.  Mary  L.  Deal  was  in  possession  of 
the  assignment  and  in  possession  of  the  poli- 
cy, and  if  her  husband  sought  in  his  lifetime 
to  substitute  her  in  the  place  of  his  mother 
as  beneficiary  in  the  case  and  failed  of  his 
purpose  through  the  acts  of  the  company,  or 
authorized  agent  of  the  company,  then  she 
may  have  had  or  not  a  cause  of  action 
against  the  company,  to  prosecute  which  it 
was  necessary  Tor  her  to  have  possession  of 
the  policy  and  to  be  the  owner ;  for  Mrs.  Mar- 
garet E.  Deal,  although  the  beneficiary,  in 
order  for  her  to  collect  the  money  due  upon 
the  policy  it  was  necessary  for  her  to  have 
possession  of  it'  The  error  being:  (a)  In 
submitting  to  the  jury  an  issue  not  raised 
by  the  pleadings,  to  wit,  whether  or  not  the 
plaintiff,  Mary  L.  Deal,  had  an  action  against 
the  insurance  company  on  account  of  its 
failure  to  make  a  change  in  the  beneficiary, 
when  no  such  issues  were  raised  either  by 
the  pleadings  or  by  the  opinion  of  the  Su- 
preme Court  in  the  former  appeal  of  this 
case,  (b)  In  allowing  the  Jury  to  say  wheth- 
er or  not  the  plaintiff  had  had  a  cause  of  ac- 
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tlon  against  the  company,  whereas,  he  should 
have  held  as  a  matter  of  law  that  no  cause 
of  action  would  accrue  to  plaintiff,  Mary  L. 
Deal,  on  account  of  the  failure  of  the  com- 
pany to  make  the  indorsement  on  the  policy, 
since  a  cause  of  action  growing  out  of  the 
failure  of  the  company  to  indorse  the  policy 
would  not  descend  to  the  plaintiff  as  assign- 
ee of  the  insured,  but  would  go  to  his  execu- 
tor or  administrator,  (c)  In  charging  as  a 
matter  of  law  that  it  was  necessary  for  the 
plaintiff  to  have  possession  of  the  policy  and 
be  the  owner  of  it  in  order  to  recover  against 
the  company,  since  it  was  alleged  in  the  com- 
plaint 'that  thereafter,  on  or  about  the  15th 
day  of  January,  1908,  realizing  that  the  said 
defendants  would  possibly  not  carry  into  ef- 
fect the  said  agreement  so  made,  plaintiff  no- 
tified the  said  company  of  her  rights  and  in- 
terest in  said  money  and  urged  that  the  same 
be  not  paid  to  the  defendants,  but  to  the 
plaintiff;  that  on  the  20th  of  January,  1908, 
contrary  to  the  wishes  of  the  plaintiff,  the 
said  company  paid  the  money  to  the  defend- 
ant, Margaret  E.  Deal,  through  the  defend- 
ant, A.  M.  Deal' — it  being  respectfully  sub- 
mitted that  if  the  company  had,  after  being 
notified  of  plaintiff's  revocation  of  her  au- 
thorization to  the  defendants  to  collect  the 
money,  paid  said  money  over  to  said  defend- 
ants, then  the  company  acted  at  its  peril, 
and  could  be  made  to  respond  in  damages  re- 
gardless of  the  possession  of  the  policy,  (d) 
In  charging  the  jury  that,  in  case  the  insured 
had  failed  of  his  purpose  to  change  the  bene- 
ficiary through  the  act  of  the  company  or  its 
authorized  agent,  then  plaintiff  may  or  may 
not  have  had  a  cause  of  action  against  the 
company,  whereas,  as  a  matter  of  law,  no 
cause  of  action  would  accrue  to  the  plaintiff 
as  the  assignee  of  the  insured  or  as  the  bene- 
ficiary of  the  policy,  but  to  the  personal  rep- 
resentatives of  the  insured  on  account  of  the 
company's  breach  of  its  contract  with  the  in- 
sured. 

"Ninth  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred  in  charging  the  jury  as  follows: 
'If  Mrs.  Deal,  the  beneficiary,  the  mother,  in 
order  to  get  possession  of  this  policy  so  neces- 
sary to  her  to  collect  the  amount  due  upon 
it,  either  in  person  or  by  agent,  represented 
to  the  plaintiff  that,  upon  collection  of  that 
money,  it  would  be  for  her  benefit,  or  in  col- 
lecting that  money  it  would  be  for  her  bene- 
fit and  upon  receiving  it  would  be  turned 
over  to  her,  procured  possession  of  this  poli- 
cy, the  surrender  of  it  by  the  plaintiff  to  her, 
then  when  she  collected  the  amount  due  upon 
this  policy,  if  she  did  collect  it,  it  was  for 
the  benefit  of  the  plaintiff — and  also:  'Inas- 
much as  the  defendants  could  not  have  col- 
lected that  policy  without  the  possession  of 
it,  there  was  something  of  advantage  to  them 
to  get  it  in  possession,  so  that,  if  you  find 
that  these  facts  existed,  then  I  charge  you 


there  was  ample  valuable  consideration  to 
support  the  promise  made  by  the  defendants 
to  the  plaintiff,  if  they  made  it'  The  error 
being  (a)  that  under  the  law  the  policy  and 
the  money  represented  by  it  belonged  the 
moment  it  was  issued  to  the  beneficiary , 
Margaret  E.  Deal,  and  the  plaintiff,  Mary  L. 
Deal,  was  under  a  legal  obligation  to  de- 
liver to  defendant  Margaret  E.  Deal  the  said 
policy,  and  therefore  the  surrender  of  the 
policy  by  the  plaintiff  to  the  defendant  would 
not  be  a  sufficient  consideration  to  support 
the  alleged  promise  of  the  defendants  to  col- 
lect the  said  money  for  her;  and  (b)  in 
charging  the  jury  as  a  matter  of  law  that  it 
was  necessary  for  defendant  Margaret  E. 
Deal  to  have  the  policy  in  her  possession  in 
order  to  collect  the  amount  due  to  her  by 
the  company,  whereas,  it  is  submitted  it  was 
not  necessary  under  all  circumstances  for 
the  beneficiary  Margaret  E.  Deal  to  have  pos- 
session of  the  policy  in  order  to  collect  it 

"Tenth    Exception. 
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Appellants  respectfully  submit  that  his 
honor  erred  In  charging  the  jury  as  follows: 
*  *  •  •  And  the  proper  thing  up  to  the  time 
of  bringing  this  suit  would  have  been  either 
to  have  paid  that  money  over  to  the  plain- 
tiff, provided  the  policy  was  acquired  in  that 
way,  to  pay  that  money  over  to  the  plain- 
tiff in 'accordance  with  the  agreement  and 
representations  made  to  her  at  the  time  it 
was  obtained  from  her,  or  else  if  she  want- 
ed to  stand  upon  her  rights  as  she  conceiv- 
ed them,  put  that  money  back  In  the  hands 
of  the  insurance  company,  put  the  policy 
back  in  the  hands  of  the  plaintiff1,  then  deal 
with  each  other  at  arm's  length.  The  error 
being  (a)  that  it  was  a  charge  upon  the  facts 
of  the  case,  in  violation  of  article  V,  §  26, 
of  the  Constitution  of  South  Carolina,  an  in- 
vasion of  the  province  of  the  jury  for  the 
court  to  say  as  a  matter  of  law  how  the 
defendants  could  have  put  the  plaintiff  back 
in  the  same  position  that  she  occupied  before 
the  surrender  of  the  policy,  there  being  other 
ways  whereby  the  plaintiff  could  have  been 
restored  to  the  position  she  occupied  before 
she  surrendered  the  policy;  (b)  and  it  also 
being  error  for  his  honor  to  assume  that  the 
defendants  could  place  the  money  back  in 
the  hands  of  the  company,  and  cause  them 
to  surrender  the  policy  after  they  had  paid 
out  the  money  to  the  party  to  whom  they 
contended  it  belonged,  the  plaintiff  having 
alleged  in  her  verified  complaint  and  testified 
during  trial  that  the  company  had  paid  out 
said  money  over  her  protest  and  after  she 
had  notified  it  that  she  had  revoked  her  au- 
thority given  to  the  defendants  to  collect  for 
her  the  amount  of  the  policy,  the  said  error 
being  particularly  harmful  because  his  honor 
had  refused  to  allow  the  defendant  A.  M. 
Deal  to  testify  as  to  what  efforts  had  been 
made  to  do  to  all  practical  effects  exactly 
what  he  here  stated  should  have  been  done. 
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"Eleventh  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred  in  charging  the  jury  as  follows: 
'A  valuable  consideration  is  anything  which 
ts  of  advantage  or  benefit  to  the  party  re- 
ceiving it,  or  the  hurt  or  injury  to  the  party 
parting  with  it — the  subject  of  the  agreed 
ment — anything  that  would  be  of  interest  or 
advantage  to  Mrs.  Margaret  E.  Deal  and  A. 
M.  Deal  on  the  one  hand,  or  the  hurt  or  in- 
jury or  prejudice  to  Mrs.  Mary  L.  Deal,  the 
plaintiff,  on  the  other  hand,  would  be  a  suf- 
ficient valuable  consideration  to  support  that 
promise,  if  they  made  it'  Since  a  party 
may  receive  an  advantage  or  benefit  to  which 
they  are  legally  entitled,  and  to  render  one 
this  kind  of  advantage,  would  not  be  suffi- 
cient consideration  to  support  a  contract;  and 
in  this  connection  his  honor  should  have  held 
that,  under  the  opinion  of  the  Supreme  Court 
in  this  case,  the  defendant  Margaret  E.  Deal 
was  entitled  to  the  possession  of  the  policy 
upon  the  death  of  the  insured,  and  the  plain- 
tiff, Mary  L.  Deal,  was  under  a  legal  obliga- 
tion to  surrender  the  said  pqlicy  to  her;  and 
that,  therefore,  while  the  possession  of  the 
policy  was  of  advantage  to  defendant  Mar- 
garet E.  Deal,  yet  the  surrender  thereof  by 
the  plaintiff,  Mary  L.  Deal,  was  not  a  suffi- 
cient consideration  to  support  the  alleged 
promise  of  the  defendants  to  collect  the  mon- 
ey for  the  plaintiff,  Mary  L.  Deal,  the  sur- 
render thereof  by  the  plaintiff  not  being  an 
injury  to  any  rights  which  the  plaintiff  had. 

"Twelfth  Exception. 

"Appellants  respectfully  submit  that  his 
honor  erred  in  charging  the  jury  as  follows: 
'Where  two  or  more  parties  are  contending 
for  the  same  thing,  something  that  is  un- 
settled, undetermined  between  them,  the  set- 
tlement of  a  doubtful  liability,  is  a  sufficient 
consideration  to  support  an  agreement,  the 
promise  (compromise)  or  settlement  of  a  fam- 
ily matter  for  the  sake  of  peace  where  the 
rights  upon  the  one  side  and  upon  the  other 
are  undetermined  as  to  who  will  win  out  in 
the  final  adjustment  of  the  controversy, 
where  the  parties  come  together  and  agree 
upon  a  settlement  there  is  a  sufficient  valua- 
ble consideration  to  support  a  promise  (com- 
promise), what  is  called  settlement  of  doubt- 
ful liability.'  The  error  being  that  the  fore- 
going statement  of  law  was  not  responsive  to 
any  of  the  issues  joined  by  the  pleadings,  nor 
to  the  question  ordered  to  be  submitted  to 
the  jury  by  the  Supreme  Court,  since,  upon 
the  death  of  the  insured,  the  question  as  to 
who  was  entitled  to  the  insurance  money 
was  not  unsettled  or  undetermined,  nor  was 
there  any  doubtful  liability,  the  defendant 
Margaret  E.  Deal,  the  beneficiary,  being  sole- 
ly entitled  to  the  proceeds  of  the  policy. 

"Thirteenth  Exception. 

"Defendants  respectfully  submit  that  his 
honor    erred    in   refusing   to    charge   their 


fourth,  sixth,  eighth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, eighteenth,  twentieth,  twenty-first, 
twenty-second,  twenty-third,  and  twenty- 
fourth  requests  as  follows,  to  wit: 

"'(4)  If  you  find  that  the  insured,  Sam- 
uel M.  Deal,  did  not,  while  the  policy  was 
In  force  and  not  assigned,  return  the  policy 
to  the  company  at  Newark,  N.  J.,  with  the 
insured's  written  request  for  the  appropri- 
ate indorsement  of  the  policy  by  the  com- 
pany; or  if  you  find  that  the  insured,  Sam- 
uel M.  Deal,  while  the  policy  was  in  force 
and  not  assigned,  returned  the  policy  to 
the  company  at  Newark,  N.  J.,  with  the 
insured's  written  request  for  the  indorse- 
ment of  the  policy  by  the  company,  but  that 
the  company  did  not  change  the  beneficiary 
by  making  the  appropriate  indorsement  on 
the  policy,  then  I  charge  you  that  the  ben- 
eficiary of  the  policy  was  never  changed, 
and,  upon  the  death  of  the  insured,  the  ben- 
eficiary, Margaret  E.  Deal,  became  entitled 
to  the  proceeds  of  the  policy.' 

"  '(6)  I  charge  you  as  a  matter  of  law 
that  inasmuch  as  the  original  beneficiary, 
Margaret  E.  Deal,  did  not  join  in  the  as- 
signment of  the  policy,  the  plaintiff  takes 
under  the  assignment  only  the  interest  that 
the  insured,  Samuel  M.  Deal,  had;  and, 
since  he  died  before  the  expiration  of  the 
20  years  endowment  period  and  left  the 
original  beneficiary  surviving  him,  his  in- 
terests died  with  him,  and  therefore  his 
assignee,  the  plaintiff,  is  not  entitled  to  the 
policy  under  the  said  assignment.' 

"  '(8)  If  you  find  that  the  plaintiff  did  not 
pay,  or  agree  to  pay,  the  defendants  for 
their  services  in  the  collection  of  said  pol- 
icy to  induce  them  to  collect  the  said  pol- 
icy and  turn  it  over  to  her,  then  any  prom- 
ise made  by  them,  or  either  of  them,  to 
collect  the  said  policy  and  pay  the  proceeds 
over  to  her,  would  not  be  binding  upon 
them,  unless  you  find  that  acting  upon  such 
promise,  if  you  find  that  such  promise  was 
made,  the  plaintiff  was  caused  to  surrender 
any  right  that  she  had  or  was  put  to  ex- 
pense.' 

u<(10)  I  charge  you  that  the  terms  of  the 
policy  giving  the  insured  the  right  to 
change  the  beneficiary  have  never  been  com- 
plied with;  and,  if  you  find  that  the  de- 
fendant Margaret  E.  Deal  did  not  know  of 
the  attempt  to  have  the  beneficiary  changed, 
if  you  find  that  the  insured  did  attempt  to 
change  the  beneficiary,  before  the  death  of 
the  insured  and  before  the  promise  was 
made  by  the  defendant,  A.  M.  Deal,  to  col- 
lect the  proceeds  of  the  policy  and  turn 
them  over  to  the  plaintiff,  if  you  find  that 
he  did  make  such  a  promise,  and  if  you 
find  that  the  defendant  Margaret  E.  Deal 
did  not  promise  to  collect  the  proceeds  of 
the  policy  and  turn'  them  over  to  the  plain- 
tiff, then  your  verdict  must  be  for  the  de- 
fendants. 

'(11)  I  charge  you  that  any  act  of  the 
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Insured,  whether  by  written  assignment  or 
otherwise,  not  assented  to  by  the  company 
and  not  agreed  to  or  acquiesced  to  by  the 
defendant  Margaret  E.  Deal,  will  be  inef- 
fectual to  deprive  the  defendant  Margaret 
E.  Deal  of  her  rights  to  the  proceeds  of  the 
insurance  policy. 

"  '(12)  I  charge  you  that  the  plaintiff  in 
this  case  cannot  recover  unless  she  shows 
by  the  preponderance  of  the  evidence  that 
the  defendant  Margaret  E.  Deal  knew  that 
the  policy  issued  on  the  life  of  her  son, 
Samuel  M.  Deal,  was  "payable  at  its  office 
in  the  city  of  Newark,  N.  J.,  to  the  insured 
on  the  2l8t  day  of  July,  1923,  or,  should 
he  die  before  that  time,  then  payable  to 
Margaret  E.  Deal,  his  mother,  if  living, 
otherwise  to  the  executors,  administrators, 
or  assigns  of  the  insured,"  and  if  you  find 
that  she  did  not  know  that  the  policy  of 
Insurance  gave  to  the  insured  as  a  special 
privilege  the  right  "at  any  time  while  this 
policy  is  in  force  and  not  assigned,  upon 
the  return  of  the  policy  to  the  company  at 
Newark  with  the  insured's  written  request 
for  the  appropriate  Indorsement  of  the  pol- 
icy by  the  company  to  have  the  beneficiary 
changed,"  at  the  time  that  the  promise  was 
made  to  the  plaintiff  to  collect  the  proceeds 
of  the  policy  and  turn  the  same  over  to 
plaintiff,  if  you  find  that  such  promise 
was  made,  then  your  verdict  must  be  for 
the  defendants. 

'•'(13)  I  charge  you:  (1)  That  the  plain- 
tiff  must  prove  by  the  greater  weight  of  the 
evidence  that  the  insured,  Samuel  M.  Deal, 
executed  the  assignment  set  out  in  the  com- 
plaint, and  sent  it,  together  with  the  pol- 
icy, to  the  home  office  of  the  insurance 
company  at  Newark,  N.  J.,  with  the  purpose 
and  Intention  of  having  the  beneficiary  in 
the  policy  changed,  and  that  the  beneficiary 
knew  before  said  promise  to  collect  the  pro- 
ceeds of  the  policy  and  turn  same  over  to 
the  plaintiff  if  you  find  that  such  promise 
was  made  to  her,  that  the  said  Samuel  M. 
Deal  had  executed  the  assignment  and  for- 
warded it,  together  with  the  policy,  to  the 
company  at  its  home  office  at  Newark,  N. 
J,  (2)  The  plaintiff  must  prove  by  the 
greater  weight  of  the  evidence  that  the  orig- 
inal beneficiary,  Margaret  E.  Deal,  knew  at 
the  time  said  promise  is  alleged  to  have 
been  made  that  the  insurance  company  had 
returned  the  assignment  to  the  insured, 
Samuel  M.  Deal,  together  with  a  statement 
that  the  said  assignment  was  inoperative, 
If  you  find  that  the  company  did  return  the 
assignment  with  such  statement.  (3)  The 
plaintiff  must  prove  by  the  greater  weight 
of  the  evidence  that  the  original  beneficiary, 
Margaret  E.  Deal,  at  the  time  that  said 
promise  is  alleged  to  have  been  made,  if 
you  find  that  any  such  promise  was  made, 
had  full  knowledge  of  the  fact  that  she 
was  the  sole  person  at  that  time  entitled  to 
the  proceeds  of  the  policy.  (4)  The  plain- 
tiff must  show   by   the  greater  weight  of 


the  evidence  that  the  original  beneficiary, 
Margaret  E.  Deal,  made  the  said  promise 
to  collect  the  proceeds  of  the  policy  and 
turn  them  over  to  the  plaintiff,  if  you  ftnd 
that  any  such  promise  was  made  by  her, 
with  the  purpose  of  having  the  plaintiff  act 
upon  such  promise  or  the  expectation  that 
she  would  act  upon  said  promise.  (5)  The 
plaintiff  must  show  by  the  greater  weigh' t 
of  the  evidence  that  the  plaintiff  was  led 
by  said  promise  to  collect  the  proceeds  of 
the  policy  and  turn  the  same  over  to  her, 
if  you  find  that  such  promise  was  made,  to 
incur  some  expense  or  to  change  her  posi- 
tion with  reference  to  her  legal  rights  if 
you  find  that  she  has  any  legal  rights,  to 
her  detriment 

"'(14)  As  to  the  question  of  waiver  by 
Margaret  E.  Deal  of  her  right  to  the  pro- 
ceeds of  the  policy,  I  charge  you  that  if 
you  find  as  matter  of  fact  that  defendant 
Margaret  E.  Deal,  by  her  own  acts  or  those 
of  her  agent,  promised  to  collect  the  pro- 
ceeds of  the  policy  and  pay  them  over  to 
the  plaintiff,  but  that  at  the  time  of  the 
making  of  such'  promise  she  did  not  know 
that  the  insured,  Samuel  M.  Deal,  had  sent 
an  assignment  of  the  policy,  together  with 
the  policy,  to  the  home  office  of  the  com- 
pany at  Newark,  N.  J.,  if  you  find  such  to 
be  the  facts,  then  your  verdict  must  be  for 
the  defendants,  for  the  reason  that  before 
the  defendant  Margaret  B.  Deal  can  be  held 
to  have  waived  her  rights  the  plaintiff  must 
make  It  appear  by  the  preponderance  of 
the  evidence  that  the  defendant  knew  of 
her  rights. 

"'(15)  I  charge  you  that  the  plaintiff 
must  prove  by  the  preponderance  of  the  evi- 
dence that  the  defendant  Margaret  E.  Deal 
authorized  and  directed  the  defendant  A. 
M,  Deal  to  state  to  the  plaintiff  that  the 
money  represented  by  the  policy  would  be 
collected  by  the  defendants  and  paid  over 
to  the  plaintiff,  if  you  find  that  such  state- 
ment was  made  by  A.  M.  Deal,  or  that  the 
defendant  Margaret  E.  Deal  acquiesced  in 
and  ratified  the  statement  of  the  defendant, 
A.  M.  Deal,  with  full  knowledge  of  said 
promise. 

"  '(16)  I  charge  you  as  a  matter  of  law 
that  the  assignment  set  out  in  the  complaint 
and  relied  upon  by  the  plaintiff  as  the  basis 
of  her  claim  to  the  insurance  policy  is  in- 
effectual to  convey  to  her  the  said  Insur- 
ance policy  and  the  proceeds  thereof,  be- 
cause the  assignment  could  convey  only  the 
rights  of  the  insured,  Samuel  M.  Deal,  and. 
Inasmuch  as  It  is  admitted  that  the  insured 
died  within  the  endowment  period  leaving 
the  original  beneficiary  surviving  him,  the 
assignment  Is  inoperative  to  convey  any 
interest  to  the  plaintiff.' 

"'(18)  If  you  find  that  the  insured  ex- 
ecuted the  assignment  set  out  in  the  com- 
plaint and  sent  out,  together  with  the  pol- 
icy, to  the  company  at  its  home  office  in 
Newark,    N.   J.,   and  that  notwithstanding 
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the  receipt,  of  the  assignment  and  policy  by 
the  company  at  Its  home  office  in  Newark, 
N.  J.,  if  you  so  find  it  failed  to  indorse 
the  change  of  the  beneficiary  on  the  policy, 
tben  the  attempted  change  of  the  benefici- 
ary would  be  ineffectual,  and  the  defendant 
Margaret  E.  Deal  would  be  entitled  to  the 
proceeds  of  the  policy  notwithstanding  the 
attempted  change,  unless  with  full  knowl- 
edge, both,  of  the  insured's  attempt  to  have 
the  change  made  and  of  the  company's  re- 
fusal to  indorse  the  policy,  she  promised 
to  give  the  proceeds  of  the  policy  to  the 
plaintiff  and  the  plaintiff  acted  upon  such 
promise  to  her  detriment. 

'"(19)  If  you  find  that  the  defendant 
(plaintiff)  employed  the  defendant  A.  M. 
Deal  as  her  attorney  to  collect  the  pro- 
ceeds of  the  insurance  policy  for  her,  and 
that  he  collected  the  amount  thereof  by 
reason  of  his  employment  so  to  do,  and  if 
you  find  further  that  the  plaintiff,  Mary  I*. 
Deal,  did  not  demand  the  money  so  col- 
lected by  him  of  the  defendant  A.  M.  Deal 
previous  to  the  institution  of  this  action, 
then  you  cannot  find  a  verdict  against  the 
defendant  A.  M.  Deal. 

"'(20)  I  charge  you  as  a  matter  of  law 
that  upon  the  death  of  the  insured,  Samuel 
M.  Deal,  leaving  the  original  beneficiary 
named  in  the  policy,  Margaret  E.  Deal,  sur- 
viving him,  she  became  entitled  to  the  pos- 
session of  the  insurance  policy,  because  she 
was  entitled  to  the  proceeds  thereof,  unless 
she  had  with  full  knowledge  of  her  rights 
thereto  promised  to  give  the  same  to  the 
plaintiff,  and  that .  the  plaintiff  had  acted 
upon  that  promise  to  her  detriment. 

"  '(21)  If  you  find  that  the  insurance  com- 
pany returned  the  assignment  to  the  In- 
sured, Samuel  M.  Deal,  with  a  statement 
that  the  same  was  inoperative,  and  that 
after  it  had  been  returned  to  him  he  de- 
stroyed the  same  (as  he  had  reserved  the 
right  in  the  said  assignment  to  do  without 
notice  to  or  the  assent  of  the  assignee)  with 
the  intention  of  depriving  the  plaintiff  of 
any  Interest  in  the  policy,  then  I  charge 
you  that  whatever  interest  the  plaintiff  had 
by  reason  of  the  assignment  was  thereby 
destroyed. 

"  '(22)  If  you  find  that  the  assignment  re- 
ferred to  in  the  letters  of  Margaret  E.  Deal 
in  evidence  was  an  assignment  executed, 
both  by  the  Insured  and  the  defendant  Mar- 
garet E.  Deal,  the  original  beneficiary,  then 
I  charge  you  that  the  plaintiff  can-not  re- 
cover unless  she  proves  by  the  preponder- 
ance of  the  evidence  that  both  the  insured 
and  the  defendant  Margaret  E.  Deal  execut- 
ed an  assignment  of  the  policy. 

"  '(23)  If  you  find  that  the  assignment  re- 
ferred to  In  the  letters  of  Margaret  E.  Deal 
In  evidence  was'  an  original  assignment,  and 
that,  when  she  wrote  the  said  letters,  she 
meant  that  the  money  was  held  subject  to 
the  original  assignment,  and  not  to  any 
typewritten  copy  thereof,  then  I  charge  you 


that  the  plaintiff  cannot  recover  on  the  basis 
of  the  statement  contained  in  the  letters, 
unless  the  plaintiff  has  satisfied  you  by  the 
preponderance  of  the  evidence  that  she  has 
produced  the  original  assignment 

"'(24)  I  further  charge  you  that  unless 
the  plaintiff  has  proved  to  your  satisfaction 
by  the  preponderance  of  the  evidence  that, 
when  the  defendant  Margaret  E.  Deal  wrote 
the  said  letters  to  the  plaintiff,  she  had  full 
knowledge  of  her  right  to  the  insurance 
money  represented  by  the  policy  and  in- 
tended to  waive  them  in  favor  of -the  plain- 
tiff, you  cannot  find  that  the  plaintiff  is  .en- 
titled to  the  proceeds  of  the  policy  by  reason 
of  the  statements  contained  in  said  letters.' 

"The  error  being  that  since  said  requests 
contained  sound  propositions  of  law  appli- 
cable to  the  case  as  made  out  by  the  plead- 
ings and  evidence  his  honor  should  have 
submitted  the  same  to  the  jury." 

James  S.  Verner  and  Alfred  Wallace,  Jr., 
for  appellants.  Hunter  A.  Glbbes,  for  re- 
spondent 

GARY,  G.  J.  On  a  former  appeal  in  this 
case  (87  S.  G.  395,  69  S.  E.  886),  it  was  heard 
upon  the  following  agreed  statement  of 
facts: 

"The  appeal  herein  is  from  a  judgment  on 
a  verdict  rendered  in  favor  of  the  plaintiff- 
respondent  at  the  spring  term  of  the  court 
of  conunon  pleas  for  Richland  county,  1909. 
The  plaintiff  alleges  that  Dr.  Samuel  M.  Deal 
took  out  an  insurance  policy,  wherein  he 
named  his  mother,  Margaret  E.  Deal,  as  ben- 
eficiary, and  agreed  with  the  insurance  com- 
pany that  in  the  event  of  his  surviving  the 
endowment  period  of  20  years,  then  the 
amount  of  the  insurance  policy  should  be 
payable  to  him,  but  that,  in  the  event  of  his 
death  during  the  endowment  period,  the  said 
policy  should  be  payable  to  his  mother,  if 
she  were  then  living,  otherwise  to  his  exec- 
utors or  administrators.  In  the  application 
for  the  policy,  and  in  the  policy  itself,  the 
insured  reserved  the  right  to  change  the  ben- 
eficiary by  sending  the  policy  to  the  home  of- 
fice of  the  insurance  company  at  Newark, 
N.  J.t  with  his  written  request  for  a  change 
of  beneficiary,  so  that  the  proper  indorse- 
ment might  be  made  by  the  company  on  the 
policy.  At  the  time  of  taking  out  the  insur- 
ance policy,  Dr.  Deal  was  unmarried,  and 
subsequently  married,  and  thereafter,  as 
claimed  by  the  plaintiff,  executed  the  assign- 
ment of  the  policy  set  out  in  the  complaint, 
and  sent  the  said  assignment  to  the  home  of- 
fice of  the  company,  but  did  not,  however,  as 
claimed  by  the  defendants-appellants,  send 
the  policy  to  Newark,  N.  J.,  for  the  purpose 
of  having  the  change  of  beneficiary  noted 
thereon.  Thereafter  Dr.  Deal  died  and  the 
insurance  company,  not  recognizing  the  at- 
tempted assignment,  paid  the  proceeds  there- 
of to  the  defendant  Margaret  E.  Deal,  the 
beneficiary,  under  the  policy,  who  had  gotten 
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possession  of  the  policy,  and  made  up  proof 
of  death.  The  plaintiff-respondent  alleged 
that  not  only  was  she  entitled  to  the  pro- 
ceeds of  the  policy  by  reason  of  the  assign- 
ment, and  by  reason  of  the  fact  that  Dr. 
Deal  had  orally  assigned  the  same  to  her,  but 
also  alleges  that  the  defendants-appellants 
had  committed  fraud  against  her  in  obtain- 
ing the  possession  of  the  policy  from  her, 
and  asked  judgment  not  only  for  the  amount 
of  the  policy  and  interest,  but  also  for  $500 
as  punitive  damages.  The  defendants-appel- 
lants deny,  both  that  the  plaintiff  is  entitled 
to  jthe  proceeds  of  the  policy,  and  that  they 
were  guilty  of  fraud,  in  obtaining  possession 
of  the  same,  and  claim  that  the  defendant 
Margaret  E.  Deal  was  under  the  law  enti- 
tled to  the  proceeds  of  the  policy." 

On  that  appeal,  the  court  had  under  con- 
sideration the  question  "whether  his  honor, 
the  presiding  judge,  erred  in  charging  the 
jury  that  in  order  for  Dr.  Deal,  the  insur- 
ed, to  avail  himself  of  the  privilege  of  chang- 
ing the  beneficiary,  it  was  not  necessary  for 
him  to  return  the  policy  to  the  company, 
with  a  written  request  that  the  change  be 
indorsed  upon  it;  that  he  could  effect  a 
change  of  beneficiary,  either  by  a  written  as- 
signment or  by  a  delivery  of  the  policy,  with 
tbe  intention  of  making  such  change."  The 
court  ruled  that  the  policy  did  not  contem- 
plate an  assignment  by  the  insured,  as  the 
proper  mode  of  changing  the  beneficiary,  and 
therefore  that  the  charge  to  the  jury  was  er- 
roneous. The  court,  also,  had  under  consid- 
eration the  question  whether  there  was  er- 
ror in  refusing  the  motion  for  a  nonsuit,  and, 
in  disposing  of  this  question,  said:  "There 
was  testimony,  tending  to  show  that  the  de- 
fendant Mrs.  Margaret  E.  Deal  acknowledged 
the  plaintiff  as  the  beneficiary  under  the  pol- 
icy, and  waived  the  right  to  insist  upon 
proof  of  strict  compliance,  with  the  require- 
ments of  the  policy,  as  to  the  change  of 
beneficiary." 

[1]  After  the  decision  of  the  court  on  the 
former  appeal,  the  plaintiff  amended  her 
complaint  by  adding  another  paragraph 
which  is  as  follows:  "That,  if  the  defendant 
Margaret  E.  Deal  had  a  right  to  Insist  upon 
a  strict  and  formal  compliance  with  the  pro- 
visions of  the  said  policy  with  reference 
to  the  change  of  beneficiary,  such  right  was 
distinctly  and  voluntarily  waived  and  sur- 
rendered by  her  assuring  the  plaintiff  that 
the  Insurance  money  would  be  collected  for 
plaintiffs  benefit,  and  thereby  obtaining  the 
policy  from  the  plaintiff."  On  the  last  trial 
of  the  case  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $1,232.28,  and  this 
appeal  is  from  the  judgment  entered  thereon. 
The  appellant's  exceptions  will  be  reported. 

[2]  The  first  question  that  will  be  consid- 
ered is  whether  there  was  error  on  the  part 
of  his  honor,  the  presiding  judge,  in  refusing 
the  motion  for  a  nonsuit  There  was  testi- 
mony to  the  effect  that  after  Dr.  S.  M.  Deal 
became  insured  he  married,  and  was  desirous 


of  changing  the  beneficiary,  bo  as  to  make 
the  policy  payable  to  his  wife,  instead  of  his 
mother,  and  consulted  the  agent  of  the  in- 
surance company  as  to  the  proper  mode  of 
making  the  change ;  that  the  agent  informed 
him  that  there  were  two  ways  of  effecting 
the  change — one  by  forwarding  the  policy 
with  a  request  in  writing  to  make  the 
change,  and  the  other  by  an  assignment  of 
the  policy,'  which  was  simpler  and  just  as 
effective;  that,  upon  the  advice  of  the  agent, 
the  insured  pursued  the  latter  method;  that 
it  is  the  custom  for  the  local  agents  to  at- 
tend to  the  making  of  such  changes;  that 
the  assignment  and  policy  were  delivered  to 
the  local  agent,  for  the  purpose  of  being  for- 
warded to  the  home  oflBce,  in  order  that  the 
change  might  be  made;  that  the  agent  for- 
warded the  assignment  to  the  home  office 
through  the  general  agent,  but  did  not  send 
the  policy;  that  the  assignment  was  return- 
ed to  the  agent  with  the  statement  that  it 
would  be  necessary  for  the  beneficiary  to 
join  in  the  request ;  that  the  policy  and  the 
assignment  were  afterwards  delivered  to  Dr. 
Deal,  who  delivered  the  policy  to  his  wife, 
and  died  under  the  belief  that  the  change 
had  been  properly  made;  that,  although  the 
plaintiff  was  in  possession  of  the  policy,  the 
insurance  company  refused  to  pay  her,  on 
the  ground  that  it  was  payable  to  Mrs.  Mar- 
garet E.  Deal ;  that  Mrs.  Margaret  E.  Deal, 
knowing  these  facts,  made  the  following  of- 
fer, through  her  agent  Mr.  A.  M.  Deal:  That 
if  the  plaintiff  would  let  her  have  the  policy, 
she  would  collect  the  money  for  the  plain- 
tiff's benefit,  and  pay  it  over  to  her — that 
relying  upon  this  assurance,  and  believing 
that  the  defendants  were  acting  in  good 
faith,  she  surrendered  the  policy  to  them. 

If  there  was  testimony  tending  to  show 
such  a  consideration  as  the  law  recognized 
for  the  promise  of  the  defendant  Mrs.  Mar- 
garet E.  Deal  through  her  agent,  Mr.  A.  M. 
Deal,  that  if  the  plaintiff  would  let  her  have 
the  policy,  she  would  collect  the  money  for 
the  benefit  of  the  plaintiff,  and  pay  it  over 
to  her,  then  the  motion  for  the  nonsuit  was 
properly  refused.  "There  are  cases  to  the 
effect  that,  in  order  to  support  a  compromise 
in  avoidance  of  litigation,  the  claim  must  be 
an  actual  one,  founded  upon  a  colorable  right, 
about  which  there  is  room  for  honest  doubt, 
and  actual  dispute,  and  with  some  legal  or  eq- 
uitable foundation,  and  not  one  which  is  with- 
out foundation,  and  is  known  to  be  so,  or  is  in 
its  nature  an  illegal  claim,  out  of  which  no 
cause  of  action  can  arise,  in  favor  of  the  per- 
son asserting  it.  The  usual  test, '^however, 
as  to  whether  a  compromise  and  settlement 
is  supported  by  a  sufficient  consideration  is 
held  to  be,  not  whether  the  matter  in  dis- 
pute was  really  doubtful,  but  whether  or  not 
the  parties  bona  fide  considered  it  so,  and 
that  the  compromise  of  a  disputed  claim 
made  bona  fide  is  upon  a  sufficient  consid- 
eration, without  regard  to  whether  the  claim 
be  in  suit  or  not    The  law  favors  the  avoid- 
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ance  or  settlement  of  litigation,  and  com- 
promises in  good  faith  for  such  purpose  will 
be  sustained  as  based  upon  a  sufficient  con- 
sideration, without  regard  to  the  merits  of 
the  controversy  or  character  or  validity  of 
the  claims  of  the  parties,  and  even  though  a 
subsequent  judicial  decision  may  show  the 
rights  of  the  parties  to  have  been  different 
from  what  they,  at  the  time,  supposed.  The 
real  consideration  which  each  party  receives 
under  such  a  compromise  is,  according  to 
some  authorities,  not  the  sacrifice  of  the 
right  but  the  settlement  of  the  dispute."  8 
Cyc.  307-312.  "In  order  to  render  valid  the 
compromise  of  a  claim,  it  Is  not  essential 
that  the  matter  should  be  really  in  doubt. 
It  is  sufficient  if  the  parties  consider  it  so 
far  doubtful  as  to  make  it  the  subject  of  a 
compromise.  And,  after  a  compromise  has 
been  entered  into  In  good  faith,  in  an  action 
to  enforce  the  satisfaction,  the  merits  of  the 
original  controversy  cannot  be  called  Into 
question."  Enc.  of  Law,  713,  714.  These 
authorities  show  that  there  was  ample  con- 
sideration for  the  settlement  of  what  all 
parties  with  the  facts  before  them  then  sup- 
posed was  a  doubtful  right.  There  are  nu- 
merous other  exceptions,  covering  about  20 
pages,  but,  under  the  view  this  court  takes 
of  the  Issues  raised  by  the  pleadings,  it  will 
not  be  necessary  to  consider  them  in  detail, 
as  the  questions  presented  by  them,  even  if 
erroneously  decided  by  his  honor,  the  pre- 
siding judge,  are  not  shown  to  be  prejudicial 
to  the  rights  of  the  appellants. 

The  vital  questions  in  the  case  are  wheth- 
er the  plaintiff  and  the  defendant  Mrs.  Mar- 
garet E.  Deal  entered  into  the  agreement 
heretofore  mentioned,  whether  such  agree- 
ment was  based  upon  a  sufficient  considera- 
tion, and  whether,  if  there  was  a  sufficient 
consideration,  the  facts  constituted  waiver. 
There  was  no  error  in  the  charge  in  this  re- 
spect. 

Judgment  affirmed. 

WOODS,  HYDRICK,  and  WATTS,  JJ., 
concur.    FRASER,  J.,  concurs  in  the  result. 
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(Supreme  Court  of  South  Carolina.     April  8, 

1912.) 

X.  Cabbiebs  (t  187*)—  Damages  to  Shipment 

—Evidence. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment,  evidence  held  to  present  a  ques- 
tion for  the  jury  as  to  the  condition  of  the 
shipment  when  received  by  the  initial  carrier. 

[Ed.  Note.— For   other  cases,   see   Carriers, 
Cent  Dig.  §*  851,  852;   Dec  Dig.  |  187.*] 

2.  Cabbiebs  (f  185*)— Damages  to  Shipment 
— Pbesumptions  and  Bubden  of  Pboof. 
A  carrier  delivering  to  the  consignee  in 
a  damaged  condition  a  shipment  received  by 
it  from  a  connecting  carrier  is  presumed  to 
have  received  the  shipment  in  good  condition, 


and  has  the  burden  of  showing  that  it  was 
damaged  before  received  by  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  tf  835-850;    Dec.  Dig.  |  185.*] 

8.  Cabbiebs  ((  187*)— Damages  to  Shipment 

—Evidence. 

Where  a  terminal  carrier  produces  evi- 
dence to  rebut  the  presunfption  that  damages 
to  a  shipment  occurred  after  its  receipt  by  it 
so  clear  and  conclusive  as  to  convince  any 
reasonable  man  that  it  is  not  responsible  for 
the  damages,  the  court  should  order  a  nonsuit 
or  direct  a  verdict 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  tf  851,  852;   Dec  Dig.  $  187.*] 

4.  Appeal  and  Ebbob  (§  1001*)— Review— 
Jubt  Questions. 

In  an  action  against  a  terminal  carrier 
for  damages  to  a  shipment,  where  the  evidence 
does  not  show,  but  merely  makes  it  very  prob- 
able, that  the  damages  occurred  before  the 
receipt  of  the  shipment  by  it  the  verdict  for 
plaintiff  cannot  he  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3922,  3028-3934;  Dec 
Dig.  t  1001.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County. 

"To  be  officially  reported." 

Action  by  Mamie  A.  Parnell  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

W.  P.  Dargan,  for  appellant  J.  Monroe 
Spears  and  Miller  &  Lawson,  for  respondent 

WOODS,  J.  The  plaintiff  on  December  27, 
1908,  delivered  to  the  St  Louis  &  Iron  Moun- 
tain Railroad  Company  at  Collinston,  La.,  a 
piano  inclosed  in  a  box,  consigned  to  herself 
at  Lamar,  S.  .C.  The  piano  was  delivered 
by  the  Southern  Railway,  an  intermediate- 
carrier,  to  the  defendant,  the  terminal  car- 
rier, at  Sumter,  S.  C.  On  arrival  at  Lamar 
it  was  found  to  be  considerably  injured ;  and 
the  plaintiff  in  this  action  recovered  against 
the  defendant  a  judgment  for  actual  dam- 
ages fixed  by  the  jury  at  $350. 

The  appeal  depends  on  the  defendant's  po- 
sition that  the  circuit  judge  should  have 
granted  a  nonsuit  or  directed  a  verdict  on 
the  ground  that  its  evidence  was  overwhelm- 
ing and  admitted  of  no  other  conclusion  than 
that  the  piano  had  been  damaged  before  it 
was  received  by  it  at  Sumter.  The  plaintiff 
testified  that  the  piano  was  in  good  condi- 
tion, and  properly  packed  in  a  new  box  when 
it  was  shipped;  and  the  agent  of  the  initial 
carrier  testified  that  it  was  shipped  by  him 
from  Collinston  in  good  condition. 

[1]  On  the  part  of  the  defendant  there  was 
evidence  from  a  number  of  railroad  agents 
who  handled  the  shipment  that  the  box  was 
old,  too  large  for  the  piano,  and  that  the 
packing  was  very  badly  done.  This  conflict 
of  testimony  made  a  distinct  issue  of  fact 
which  only  the  jury  could  decide  as  to  the 
condition  of  the  shipment  when  it  was  re- 
ceived by  the  initial  carrier. 

[2]  In  a  case  like  this,  it  is  well-nigh  iin- 
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possible  for  the  owner  of  property  to  ascer- 
tain on  which  of  several  connecting  carriers 
property  In  transit  was  Injured,  and  to  meet 
this  difficulty  the  courts  have  generally  held 
that  the  burden  is  on  the  carrier  which  de- 
livers the  goods  to  the  consignee  to  respond 
to  any  damage  whfch  occurs  In  transit  unless 
It  can  affirmatively  show  that  the  goods  were 
injured  while  In  the  hands  of  some  other 
carrier.  Willette  v.  Southern  Ry.,  66  S.  C. 
477,  45  S.  E.  93.  This  presumption  against 
the  terminal  carrier  stands  as  evidence 
throughout  the  trial  to  be  weighed  by  the 
jury  along  with  any  rebutting  evidence  of 
the  defendant  tending  to  show  that  the  dam- 
age was  done  while  the  goods  were  In  the 
hands  of  another  carrier. 

[3]  Nevertheless,  when  the  rebutting  evi- 
dence Is  so  clear  and  conclusive  that  no  rea- 
sonable man  could  fail  to  come  to  the  con- 
clusion that  the  damage  had  not  been  done 
by  the  terminal  carrier,  then  it  would  be  the 
duty  of  the  court  to  order  a  nonsuit  or  di- 
rect a  verdict  for  the  defendant  (Baker  v. 
Western  Union  Tel.  Co.,  87  S.  C.  174,  69  S. 
E.  151),  and  the  defendant  contends  that  the 
evidence  offered  to  rebut  the  presumption 
of  damage  while  the  goods  were  In  the  hands 
of  the  terminal  carrier  was  so  conclusive  as 
to  come  up  to  this  standard.  In  weighing 
evidence  to  ascertain  whether  the  terminal 
carrier  has,  beyond  all  doubt,  overcome  the 
presumption,  It  ought  always  to  be  borne  in 
mind  that  the-  presumption  Is  based  on  the 
fact  that  the  shipper  usually  has  no  other 
protection,  and  no  other  means  of  meeting 
any  testimony  of  the  railroad  agents  as  to 
the  place  where  the  damage  occurred. 

[4]  Assuming  all  the  testimony  of  the  rail- 
road agents  to  be  true,  it  falls  short  of  con- 
clusively showing  that  the  damage  was  not 
done  on  the  terminal  road.  It  is  true  that 
the  agents  testified,  and  the  waybills  indi- 
cate, that  the  box  was  in  bad  condition 
when  it  was  delivered  to  the  Southern  Rail- 
way, the  Intermediate  carrier,  and  by  it  to 
the  defendant,  the  terminal  carrier;  but  not 
one  of  the  agents  examined  the  piano  itself 
or  could  testify  as  a  fact  known  to  him  that 
the  defect  in  the  packing  or  the  breaking  of 
the  box  had  resulted  in  injury  to  the  piano 
before  it  reached  the  terminal  carrier.  It  Is 
true  the  evidence  of  the  witnesses  seemed  to 
make  It  very  probable  that  the  damage  was 
done  before  the  piano  was  delivered  to  the 
defendant,  but  It  was  the  province  of  the 
jury,  and  not  of  the  judge,  to  weigh  the 
probability  against  the  presumption  to  the 
contrary,  and  there  is  no  ground  for  this 
court  to  disturb  the  conclusion  the  jury 
reached. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  HTDRICK  and  WATTS, 
JJ..  concur.  FRASER.  J.,  did  not  hear  the 
case. 


(91  S.  C.  273) 

JONES  t.  POSTAL  TELEGRAPH  GABLE 

GO.  et  aL 

(Supreme  Gourt  of  South  Carolina.     April  9, 

1912.) 

L  Removal  or  Causes   (i  29*)— Residence 
of  Parties— Codefendants. 

A  telegraph  company  and  its  pole  inspec- 
tor are  jointly  liable  for  injuries  to'  a  lineman 
from  the  negligence  of  the  inspector  in  failing 
to  discover  a  defect  in  a  pole,  and  hence  a  mo- 
tion to  remove  an  action  against  both  to  the 
federal  court  on  the  ground  that  the  company 
was  a  foreign  corporation  was  properly  de- 
nied where  the  inspector  was  a  resident  of  this 
state. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {§  69,  72,  74;  Dec  Dig.  I 
29.*] 

2.  Appearance   ((  23*)— Waiver  of  Objec- 
tions. 

In  an  action  in  the  court  of  common  pleas 
of  A.  county  against  two  defendants,  one  of 
whom  was  a  foreign  corporation  and  the  other 
a  resident  of  F.  county,  where  both  defend- 
ants appeared  generally  and  answered  on  the 
merits  without  moving  to  transfer  the  cause  to 
F.  county,  the  objection  to  the  jurisdiction  of 
the  court  was  waived. 

[Ed.  Note.— -For  other  cases,  see  Appearance* 
Cent.  Dig.  ftf  111-117;   Dec.  Dig.  |  23.*] 

3.  Master  and  Servant  (5  103*)— Liability 
for  Injuries— Duty  of  Inspection. 

A  telegraph  lineman  who  has  assumed  the 
entire  responsibility  of  inspecting  poles  before 
climbing  them  cannot  .recover  for  injuries  caus- 
ed by  a  falling  pole. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ?  175;  Dec  Dig.  |  103.*] 

4.  Master  and  Servant  (§  235*)— Liability 
for  Injuries— Ditty  of  inspection. 

Where  a  rule  of  a  telegraph  company  re- 
quires linemen  before  climbing  poles  to  inspect 
them  both  above  and  below  the  ground,  a 
lineman  is  bound  to  use  reasonable  care  in  ex- 
amining a  pole  before  climbing  it,  although 
the  company  also  employed  a  regular  inspec- 
tor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  710-722;  Dec.  Dig.  | 
235.*] 

5.  Master  and  Servant  (|  289*)— Liability 
for  Injuries— Evidence. 

Evidence  in  a  lineman's  action  for  injuries 
held  to  present  a  question  for  the  jury  whether 
he  used  reasonable  care  in  inspecting  a  pole 
before  climbing  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089-1132;  Dec.  Dig. 
$  289.*] 

6.  Master  and  Servant  (I  285*)— Liability 
for  Injuries— Duty  of  inspection. 

Where  the  rules  of  a  telegraph  company 
require  a  lineman  to  inspect  poles  before  climb- 
ing them,  but  it  also  employs  an  inspector  to 
examine  the  poles,  the  lineman  does  not  as- 
sume the  entire  responsibility  of  inspection, 
and  hence  it  is  for  the  jury  to  determine  wheth- 
er the  fall  of  a  pole  which  injured  the  lineman 
was  due  to  his  failure  or  the  failure  of  the 
company  to  perform  their  respective  duties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  5$  1002,  1003,  JjQ07v  1016, 
1035,  1043,  1053;    Dec.  Dig.  ft  285.*] 

7.  Appeal  and  Error  (ft  1062*)— Submission 
to  Jury— Harmless  Error. 

In  a  lineman's  action  for  injuries,  where 
he  testified  that  he  was  familiar  with  the  rule 
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requiring  linemen  to  inspect  poles  before  climb- 
ing them,  and  that  it  was  his  duty  to  inspect 
them,  the  submission  to  the  jury  of  the  ques- 
tion whether  he  had  such  notice,  and  was 
•charged  with  such  duty,  was  not  reversible  er- 
ror, since  the  jury  could  not  have  been  mis- 
led. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ft*  4212-4218;  Dec.  Dig.  ft 
1062.*] 

Appeal  from  Common  Pleas  Circuit  Court 
•of  Aiken  County;  Thos.  S.  Sease,  Judge. 

"To  be  officially  reported." 

Action  by  Joseph  A.  Jones  against  the 
Postal  Telegraph  Cable  Company  and  an- 
other. From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

C.  E.  Dunbar  and  J.  B.  Salley,  for  appel- 
lants.   Hendersons,  for  respondent 

WOODS,  J.  The  main  questions  involved 
in  this  appeal  from  a  judgment  for  dam- 
ages for  personal  injuries  are:  (1)  Were  the 
•defendants  entitled  to  an  order  from  the  cir- 
cuit judge  for  the  removal  of  the  cause  to 
the  Circuit  Court  of  the  United  States?  (2) 
Was  the  Circuit  Court  without  jurisdiction 
to  hear  the  action  against  the  defendant 
Postal  Telegraph  Company  because  it  was  a 
foreign  corporation?  (3)  Should  a  nonsuit 
have  been  ordered  on  the  ground  that  the 
plaintiff  had  undertaken  the  duty  of  in- 
specting the  defective  pole  by  the  fall  of 
which  he  was  injured,  and  therefore  was 
himself  responsible  for  the  failure  to  dis- 
cover and  remedy  the  defect,  or  on  the 
ground  that  the  evidence  showed  beyond  dis- 
pute that  he  was  guilty  of  contributory  neg- 
ligence in  ascending  a  pole  manifestly  un- 
safe? 

The  plaintiff  thus  sets  out  in  the  second 
and  third  paragraphs  of  his  complaint  the 
-delicts  of  the  defendant,  and  the  manner  in 
which  he  was  injured  thereby:  "That  at  the 
times  hereinafter  mentioned,  and  especially 
during  the  year  1904,  and  in  the  spring  of 
said  year,  the  defendant  M.  A.  Ray  was  in 
the  employment  of  the  said  Postal  Tele- 
.  graph  Cable  Company  as  an  inspector  of  the 
line  generally  of  said  company  between  the 
city  of  Augusta,  Ga.,  and  the  city  of  Charles- 
ton, S.  C,  said  line  passing  through  the  coun- 
ty of  Aiken  and  following  a  general  direc- 
-tion  from  Augusta,  Ga.,  to  Charleston,  S.  C, 
;  along  the  postal  roads  going  by  White  Pond, 
in  the  county  of  Aiken,  at  the  point  herein- 
after referred  to,  and  that  it  was  the  habit 
:  and  custom  and  practice  of  the  said  defend- 
ant company  to  use  an  inspector,  such  as 
the  defendant,  M.  A.  Ray,  with  a  force  of 
hands  and  implements  used  for  the  said  pur- 
pose, to  inspect  the  line  of  said  telegraph 
company  along  the  route  as  aforesaid,  and 
that  said  M.  A.  Ray,  as  such  inspector  of 
said  company,  with  a  gang  of  hands  in  the 
early  part  of  the  spring  of  1904,  inspected 
said  lines,  and  had  with  him  such  imple- 
ments and  material  whereby  he  could  final- 


ly ascertain  whether  a  telegraph  pole  used 
for  the  purpose  of  suspending  the  wires  used 
by  said  company  was  sound  and  all  right 
below  the  ground  to  any  distance,  but  that 
said  M.  A.  Ray,  as  inspector  of  said  com- 
pany for  said  purposes,  notwithstanding  he 
inspected  said  line,  with  said  gang  of  hands, 
and  could  have  ascertained  whether  any- 
thing was  the  matter  with  the  telegraph 
pole  of  said  defendant  company,  hereinafter 
referred  to,  negligently  failed  to  inspect  the 
same,  and  to  ascertain  whether  it  was  rot- 
ten below  the  surface  of  the  ground.  That 
the  plaintiff  herein,  Joseph  A.  Jones,  some 
time  previous  to  the  14th  day  of  June,  1904, 
was  employed  by  the  defendant  company  as 
a  workman,  and  that  on  said  day  he  was 
employed  by  said  company  to  go  along  the 
line  of  poles  and  wire  of  said  company  in 
the  county  of  Aiken,  and  state  aforesaid, 
'by  himself,  with  a  vehicle  solely  in  his 
charge,  and  with  such  implements  as  he  had 
to  find  out  if  anything  was  wrong  in  said 
line  and  to  repair  the  same.  That  he  pro- 
ceeded in  the  performance  of  his  work,  and 
that  when  he  reached  a  point  at  a  pole  of 
said  company  situate  about  a  mile  and  a 
half  west  of  White  Pond,  on  the  Southern 
Railway,  he  noticed  that  there  was  a  joint 
of  wire  that  had  to  be  straightened  out  and 
changed,  and  for  said  purpose  he  had  to 
mount  said  pole,  ami  that  with  such  instru- 
ments as  he  had,  and  which  were  furnished 
him  by  the  defendant  company,  he  ascended 
said  pole,  and  attended  to  his  business  in 
connection  with  the  wire,  and,  as  he  was  de- 
scending the  pole,  the  same  fell  to  the 
ground,  and  his  leg  was  caught  under  said 
pole  and  broken  above  the  knee  in  three 
places,  and  his  hip  joint  was  dislocated,  and 
he  was  wounded  and  bruised  in  other  parts 
of  his  body.  That  said  pole  fell  because  it 
was  rotten  below  the  ground,  and  unfit  for 
a  lineman  to  climb  up  upon.  That  deponent 
used  every  care  and  caution  he  could  in  test- 
ing said  pole  with  his  pike  and  otherwise, 
and  noticed  nothing  whatsoever  as  to  any 
defects  therein,  whereas  the  Inspection  of 
the  pole  afterwards  showed  that  it  had  been 
rotten  down  in  the  ground  for  a  long  time, 
which  defect  could  have  been  ascertained  by 
the  inspector,  Mr.  Ray,  and  his  gang  of 
hands,  who  passed  over  the  road  in  their  ca- 
pacity representing  the  defendant  company 
not  very  long  before  the  time  of  the  injury 
to  this  plaintiff)  and  this  plaintiff  alleges  and 
charges  that  the  cause  of  his  injury  was  the 
negligence  of  the  defendant  company  and 
the  negligence  of  its  inspector,  M.  A.  Ray,  in 
not  ascertaining  that  said  pole  was  rotten, 
so  that  it  was  a  menace  to  life  and  limb, 
and  in  not  having  the  same  removed  and 
a  new  pole  replaced,  or  old  pole  reset " 

Judge  Sease  refused  a  motion  for  the  re- 
moval of  the  cause  to  the  Circuit  Court  of 
the  United  States,  made  on  the  averment, 


-  •For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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supported  by  affidavits,  that  the  defendant 
Postal  Telegraph  Company  was  a  foreign 
corporation;  that  the  defendant  Ray  was 
not  a  resident  of  this  state,  but  of  the  state 
of  North  Carolina;  and  that,  even  If  Ray 
should  be  held  to  be  a  resident  of  this  state, 
the  complaint  alleged  no  joint  liability  of  the 
two  defendants  to  the  plaintiff.  Counsel 
stipulated  that  the  appeal  from  the  order  of 
Judge  Sease  should  be  heard  along  with  any 
appeal  that  might  be  taken  on  the  merits 
after  trial  of  the  cause.  The  record  con- 
tains an  order  of  Judge  Brawley,  United 
States  District  Judge,  remanding  the  cause 
from  the  Circuit  Court  of  the  United  States 
to  the  court  of  common  pleas  for  Aiken 
county.  Passing  by  the  point  that  there  was 
a  failure  to  make  the  motion  for  removal 
within  the  time  prescribed  by  the  federal 
statute,  and  the  effect  to  be  given  to  Judge 
Brawley's  order,  and  considering  the  ap^ 
plication  for  removal  on  its  merits,  we  think 
the  defendants  failed  to  show  grounds  for 
removal.  The  effort  to  prove  that  Ray  was 
a  nonresident  failed,  for  it  appears  from  the 
affidavits  that  his  family  residence  was  in 
the  city  of  Florence,  and  that  his  business 
was  entirely  in  this  state. 

[11  The  position  that  the  complaint  does 
not  allege  a  joint  liability  of  the  Postal  Tel- 
egraph Company  and  Ray  is  also  untenable. 
The  allegation  is  that  the  Postal  Telegraph 
Company  failed  in  its  duty  to  the  plaintiff 
in  allowing  a  defective  pole  to  remain  on 
its  line,  which  plaintiff's  duty  required  him 
to  climb,  and  that  this  failure  to  supply  a 
safe  place  to  work  was  due  to  the  joint  de- 
lict of  the  telegraph  company  and  Ray  in 
failing  to  make  a  reasonably  careful  inspec- 
tion of  the  pole.  The  telegraph  company,  it 
is  true,  could  not  delegate  its  duty  of  sup- 
plying a  reasonably  safe  place  to  work  to  its 
employe  Ray,  so  as  to  relieve  itself  of  that 
duty;  but  it  does  not  follow  that  Ray  was 
not  individually  liable  for  injury  resulting 
to  his  fellow  servant  from  any  failure  on  his 
part  to  make  a  reasonably  careful  inspec- 
tion. The  telegraph  company  owed  the  duty 
to  the  plaintiff  to  use  reasonable  care  in  in- 
specting its  poles,  so  as  to  supply  its  serv- 
ants with  a  safe  place  to  work,  and  the 
defendant  Ray  owed  his  fellow  servants  the 
duty  of  protecting  them  from  any  injury  by 
making  a  reasonably  careful  inspection.  The 
failure  to  make  a  reasonably  careful  inspec- 
tion would  be  therefore  a  breach  of  duty  of 
both  defendants  for  which  they  would  be 
jointly  liable.  Able  v.  Southern  Ry.,  73  S. 
C.  173,  52  S.  E.  962 ;  Baber  v.  Southern  Ry.f 
76  S.  C.  4,  06  S.  E.  540,  11  Ann.  Cas.  960; 
Carter  v.  Atlantic  C.  L.  Ry.,  84  S.  C.  546, 
66  S.  E.  997 ;  Chesapeake,  etc.,  Ry.  v.  Dixon, 
170  U.  S.  131,  21  Sup.  Ct  67,  45  L.  Ed.  123 ; 
Ala.  G.  S.  Railway  Co.  v.  Thompson,  200 
U.  S.  206,  26  Sup.  Ct  161,  50  L.  Ed.  441,  4 
Ann.  Cas.  1147 ;  111.  Cent.  Ry.  v.  Sheegog,  215 
U.  S.  308,  30  Sup.  Ct  101,  54  L.  Bd.  206; 


Chicago  Ry.  Co.  v.  Willard,  220  U.  S.  426, 
31  Sup.  Ct.  460,  55  L.  Ed.  521. 

[2]  There  is  no  foundation  for  the  position 
that  the  court  of  common  pleas  for  Aiken 
county  had  no  jurisdiction  to  try  the  action 
because  the  defendant  Postal  Telegraph  Com- 
pany was  a  foreign  corporation,  and  the 
defendant  Ray  was  a  resident  of  Florence 
county.  Both  the  defendants  appeared  gen- 
erally and  answered  on  the  merits,  without 
reservation,  in  the  suit  brought  in  Aiken 
county,  and  made  no  motion  to  transfer  the 
cause  to  Florence  county.  Thus  they  waiv- 
ed objection  to  the  jurisdiction  of  the  court 
of  common  pleas  for  Aiken  county.  Jenkins 
v.  Atlantic  C.  L.  Ry.  Co.,  84  S.  O.  343,  66  S. 
E.  409. 

[3]  On  the  merits  of  the  case,  the  defend- 
ants by  a  number  of  exceptions  bring  up  the 
question  in  different  forms  that  the  circuit 
judge  should  have  granted  a  nonsuit,  or 
should  have  charged  the  jury  that  the  plain- 
tiff could  not  recover  (1)  because  he  had  as- 
sumed the  duty  of  inspecting  the  pole,  and 
therefore  could  not  complain  of  an  injury 
caused  by  a  defect  which  he  should  have  dis- 
covered; (2)  because,  even  if  the  defendant 
was  negligent,  the  evidence  showed  beyond 
dispute  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  If  the  evidence  had  ad- 
mitted of  no  other  inference  than  that  the 
plaintiff  had  assumed  the  entire  responsibil- 
ity of  inspection,  and  had  suffered  injury 
from  his  own  delict  in  failing  to  discover  the 
defect  then  he  could  not  recover.  Keys  v. 
Winnisboro  Granite  Co.,  72  S.  C.  97,  51  S.  E. 
549;  Green  v.  Catawba  Power  Co.,  77  S.  C. 
426,  58  S.  E.  147;  Quick  v.  Millfort  Mill  Co., 
78  S.  C.  472,  59  S.  E.  365.  This  rule  has 
been  applied  in  discussing  the  duties  of  line- 
men of  telegraph  poles  in  McGuire  v.  Bell 
Tel.  Co.,  167  N.  Y.  208,  60  N.  E.  433,  52  L. 
R.  A.  437;  Britton  v.  Central,  etc.,  Tel.  Oo., 
131  Fed.  844,  65  C.  C.  A.  598;  Mclsaac  v. 
Northampton's.  L.  Co.,  172  Mass.  89,  51  N» 
E.  524,  70  Am.  St  Rep.  244;  Lynch  v.  Trac- 
tion 43o.,  153  Mich.  174,  116  N.  W.  983,  21  L~ 
R.  A.  (N.  S.)  775,  and  note,  and  other  cases. 
But  it  is  manifest  that  the  inflexible  rule 
cannot  be  laid  down  that  in  all  cases  line- 
men are  charged  with  the  entire  responsibil- 
ity for  due  Inspection  of  poles  before  going- 
upon  them,  for  the  responsibility  would  de- 
pend on  the  rules  and  practice  of  the  com- 
panies which  they  serve,  the  knowledge  of 
the  linemen  of  such  rules  and  practice,  the 
experience  of  the  linemen,  and  perhaps  oth- 
er circumstances.  So  in  Berley  v.  West- 
ern U.  Tel.  Co.,  82  S.  C.  360,  64  S.  E.  157,  it 
was  held  that  the  evidence  made  a  question, 
for  the  jury  to  decide  whether  the  lineman, 
knew  or  should  have  known  of  the  rule  for- 
bidding him  to  climb  a  pole  without  inspec- 
tion, and  whether  he  was  negligent  in  not 
making  such  an  examination  as  would  have 
discovered  the  defect. 

[4, 1]  The  evidence  in  this  case  shows  that 
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on  the  line  between  Augusta,  6a.,  and 
Charleston,  S.  C,  the  defendant  company 
had  two  systems  of  Inspection  and  repair. 
The  defendant  M.  A.  Ray,  as  foreman  with  a 
force  of  men  equipped  with  all  necessary 
implements,  was  charged  with  the  duty  of 
traveling  along  the  line  and  discovering  and 
repairing  all  defects  in  poles  and  wires  so 
■as  to  keep  the  line  safe  and  efficient.  The 
second  method  or  system  was  that  in  which 
■the  plaintiff  was  employed.  He  was  requir- 
ed to  go  along  the  lines  alone  in  a  convey- 
ance, and  his  duty,  as  he  describes  it,  was 
that  of  "keeping  up  the  lines,  clearing  away 
the  undergrowth,  replacing  bad  joints,  or  any 
-other  work  I  could  do  on  the  lines."  A  rule 
of  the  company  contained  this  admonition: 
"Linemen  are  especially  cautioned  to  ascer- 
tain before  climbing  a  pole  whether  it  is 
-safe,  by  inspecting  its  condition  (both  above 
and  below  the  ground)  and  Its  guying  and 
bracing."  This  evidence  admits  of  no  other 
Inference  than  that  the  plaintiff  had  assumed 
•such  duties  in  keeping  the  line  In  repair 
-that  he  was  bound  to  use  reasonable  care 
In  examining  a  pole  before  ascending  it.  He 
thus  describes  his  precautions  and  the  work* 
he  undertook  to  do:  "I  tied  my  team  by 
the  road,  and  I  got  out  and  taken  my  pike 
pole,  and  tested  a  pole  on  the  porner,  which 
was  leaning  towards  the  woods.  Wires  on 
that  pole  were  very  slack.  I  dug  around  the 
pole  with  a  shovel,  and  examined  it  as  best 
I  could  without  digging  it  entirely  up.  I 
dug  about  a  foot  and  a  half  from  the  top 
•of  the  ground.  I  went  down  about  a  foot  and 
a  half  below  the  solid  ground,  and  I  tried  to 
.break  it.  Then  I  tried  to  cut  into  It  with  a 
shovel,  and  it  seemed  to  be  perfectly  sound. 
Q.  How  did  you  test  it  with  your  pike?  A. 
Sticking  the  pike  in  the  pole  and  tried  to 
break  it  with  my  strength,  and  then  I  tested 
it  with  a  shovel.  I  put  in  an  anchor  on  the 
tfoad  side,  in  order  to  make  sure.  The  wires 
on  each  side  of  the  pole  had  some  bad 
Joints  in  them.  There  was  two.  In  order 
*to  take  out  the  joints  and  put  in  a  good  piece 
of  wire,  I  let  the  wires  down  off  the  pole  to 
'the  ground  with  a  grab  line;  that  is,  a  rope. 
After  the  wires  were  let  down,  I  started  to 
come  down/'  Although  it  turned  out  that 
ithe  pole  fell  as  the  plaintiff  began  his  de- 

•  scent,  and  that  It  was  very  old,  and  a  mere 
shell,  yet  in  the  face  of  this  evidence  the 
-court  could  not  say  that  the  evidence  left 

-no  doubt  that  the  plaintiff  had  not  used  due 

•  care  in  making  his  inspection,  and  that, 
therefore,  .even  if  the  negligence  of  the  de- 
fendant be  assumed,  he  was  guilty  of  con- 
tributory negligence.  It  is  true  that  the  pole 
was  leaning,  and  that  the  plaintiff  ought  to 
have  known  that  the  weight  of  a  man  on 
such  a  pole  would  subject  it  to  a  great 
strain;  but,  in  view  of  this  evidence  as  to  the 
tests  he  made  of  its  strength  and  condition, 
the  court  cannot  say  that  the  entire  evi- 
dence admitted  of  no  other  inference  than 

(that  the  bad  condition  or  insecurity  of  the 


pole  was  so  obvious  that  the  plaintiff  wat. 
guilty  of  contributory  negligence  in  ascending 
it. 

[ft]  Nor  can  it  be  said  that  the  plaintiff 
assumed  the  entire  risk  of  the  sufficiency  of 
the  inspection,  when  he  was  not  charged  with 
the  entire  responsibility  of  keeping  the  poles 
in  repair.  The  contract  of  employment  con- 
templated that  the  plaintiff  should  take  cer- 
tain precautions  for  his  own  safety,  and  the 
plaintiff  assumed  the  risks  of  any  defects 
which  he  would  have  discovered  by  due  care 
in  the  examination  which  it  was  his  duty  to 
make;  but  the  contract  of  employment  also 
contemplated  that  the  defendant  should  take 
certain  precautions  as  a  means  of  providing 
for  the  safety  of  plaintiff's  place  of  labor 
by  the  inspection  and  work  of  Ray  and  his 
force,  and  the  plaintiff  did  not  assume  the 
risk  of  a  lack  of  due  care  on  the  part  of 
this  Independent  agency  of  the  defendant. 
Ray,  testifying  for  the  defendant,  admitted 
that,  if  his  force  of  linemen  had  not  been 
negligent  in  its  inspection,  the  defect  in  this 
pole  would  have  been  discovered  and  reme- 
died, and  the  accident  prevented.  It  is  there- 
fore manifest  that  the  evidence  made  an  is- 
sue of  fact  whether  the  injury  resulted  from 
the  failure  of  the  plaintiff  to  perform  the 
duty  he  had  undertaken,  the  risk  of  the  due 
performance  of  which  he  assumed,  or  from 
a  failure  of  the  defendants  and  their  inde- 
pendent agents  to  perform  the  duty  of  in- 
spection and  repair  they  had  assumed  in  or- 
der that  plaintiff  might  have  a  safe  place  to 
work.  We  shall  not  discuss  in  detail  the 
numerous  exceptions  to  the  charge  on  the 
questions  of  contributory  negligence  and  as- 
sumption of  risk,  since  all  of  them  obviously 
hinge  on  the  law.  as  we  have  endeavored  to 
state  it,  and  the  charge  of  the  circuit  judge 
was  in  accordance  with  our  view  of  the  law. 

[7]  The  circuit  judge  charged  the  jury  that 
they  were  to  decide  as  issues  arising  out  of 
the  evidence  whether  the  plaintiff  had  no- 
tice of  the  rule  requiring  linemen  to  examine 
poles  before  ascending  them,  and  whether  the 
plaintiff  had  assumed  any  duty  of  inspecting 
the  poles  as  well  as  the  wires.  The  defend- 
ant complains  of  this  charge  because  the 
evidence  admitted  of  no  other  inference 
than  that  the  plaintiff  did  have  notice  of  the 
rule,  and  that  it  was  his  duty  to  inspect  the 
poles.  Inasmuch  as  the  plaintiff  expressly 
admitted  that  he  was  familiar  with  the  rule, 
and  that  it  was  his  duty  to  inspect  the  pole 
before  ascending  it,  and  that  he  did  inspect 
it,  it  is  impossible  that  the  jury  could  have 
found  otherwise. 

The  other  exceptions  to  the  charge  Impute 
errors  which  reference  to  the  context  will 
show  so  clearly  were  not  committed  that 
particular  discussion  of  them  is  not  neces- 
sary* 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

G4RY,  C.  J.,  and  HYDRICK,  J.,  concur. 
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(01  S.  C.  248) 

CiTT  OP  UNION  v,  SARTOR  et  *L 

(Supreme  Court  of  South  Carolina.     April  5, 

1912.) 

Municipal  Corporations  (ft  178*)— Officers 
—Board  of  Public  Works— Authority. 
Civ.  Code  1902,  ftft  2008-2012,  provide  that 
cities  may  construct  and  operate  city  water- 
works and  electric  light  works;  that  the  city 
council  shall  call  elections  to  vote  bonds  to 
meet  the  cost  of  the  same,  and  shall  turn  the 
bonds  over  to  the  board  of  public  works;  that 
the  board  of  public  works  shall  be  elected  and 
have  power  to  sue  and  be  sued,  and  to  con- 
struct and  operate  and  fully  control  and  man- 
age such  works,  and  that  it  shall  be  its  duty 
to  furnish  light  and  water  to  citizens  and  the 
city,  and  to  exact  payment  and  to  make  month- 
ly statements  to  the  city  council  of  receipts 
and  disbursements,  but  have  no  power  to  in- 
cur indebtedness  without  the  concurrence  of 
the  council;  that  the  city  council  may  levy 
taxes,  pay  interest  on  the  bonds,  and  create 
a  sinking  fund  under  the  control  of  the  board; 
that  cities  may  procure  locations  and  facilities 
for  such  works,  and  may  furnish  water  and 
lights  to  individuals,  firms,  and  private  corpo- 
rations for  reasonable  compensation.  Const, 
art  8,  ft  5,  provides  that  cities  may  acquire 
such  works  upon  a  majority  vote  of  the  citi- 
zens authorizing  an  indebtedness  therefor. 
Held,  that  a  demurrer  to  a  complaint  by  a  city 
to  restrain  its  board  of  public  works  from 
cutting  off  water  and  electric  lights  from  the 
city  on  account  of  the  refusal  of  the  council 
to  pay  charges,  arbitrarily  fixed  by  the  board, 
the  amount  of  which  was  in  dispute  between 
the  board  and  the  council,  was  improperly  sus- 
tained; it  being  the  duty  of  the  board  to  re- 
sort to  the  courts  to  determine  the  reasonable- 
ness of  the  charges. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ftft  441-448;  Dec  Dig. 
ft  178.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  John  S.  Wilson,  Judge. 

"To  be  officially  reported." 

Action  by  the  City  of  Union  against  W.  H. 
Sartor,  chairman,  and  others.  From  an 
order  sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Reversed. 

This  action  was  for  an  Injunction  restrain- 
ing the  defendants,  as  the  commissioners  of 
public  works  for  the  city  of  Union,  from 
cutting  off  and  discontinuing  the  supply  of 
water  and  lights  furnished  the  city,  on  ac- 
count of  the  city  council's  refusal  to  pay 
charges  which  were  a  matter  of  dispute  be- 
tween the  board  and  the  council. 

J.  Ashby  Sawyer  and  Wallace  &  Barron, 
for  appellant  S.  Means  Beaty,  W.  W.  John- 
son, and  John  Gary  Evans,  for  respondents. 

GARY,  C.  J.  This  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  com- 
plaint, on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  complaint  will  be  set  out  in  the 
report  of  the  case. 

The  grounds  of  demurrer  were:  "(1)  That 
the  defendants  are,  under  the  statute  law 
of  this  state,  a  body  politic  and  corporate, 
and  no  duty  is  imposed  upon  them  to  do 
and  perform  the  acts  and  obligations  set 


forth  in  the  complaint;  (2)  that  under  the: 
statutes  of  this  state,  in  such  cases  made 
and  provided,  the  defendants  have  the  right 
and  power  to  charge  any  and  all  persons  and 
corporations,  and  upon  the  failure  of  such 
persons  and  corporations  to  pay  such  price 
the  defendants,  under  the  law,  have  the 
right  to  discontinue  such  service." 

Sections  2008,  2009,  2010,  2011,  and  2012 
of  the  Code  of  Laws,  are  as  follows: 

"All  cities  and  towns  shall  have  full  power 
and  authority  to  construct  and  operate  wa- 
ter works  and  electric  light  works  within 
the  corporate  limits  of  said  cities  and  towns 
for  the  use  and  benefit  of  said  cities  and 
towns  and  its  citizens,  and  to  purchase,  own 
and  operate  apparatus  for  generating  either 
electricity  or  gas  for  the  use  and  benefit 
of  said  cities  and  towns  and  its  citizens,  or 
to  contract  for  the  erection  of  plants  either 
for  water  works  or  sewerage  or  lighting 
purposes,  or  sewerage,  one  or  both,  for  the 
use  of  said  cities  and  towns,  and  to  supply 
the  citizens  thereof;  and  to  meet  the  cost 
of  same  the  said  cities  and  towns  may  issue 
coupon  bonds,  bearing  interest  at  a  rate  not 
to  exceed  six  per  centum  per  annum,  pay- 
able in  any  legal  tender  money  of  the  Unit- 
ed States  forty  years  after  date,  with  the 
privilege  of  .redemption  after  twenty  years 
from  date :  Provided,  that  before  any  bonds 
shall  be  issued  under  the  provisions  of  this 
section,  the  city  or  town  council  of  said  mu- 
nicipality shall  submit  the  question  of  the 
issue  to  the  qualified  registered  electors  of 
such  cities  and  towns,  at  an  election  to  be- 
held by  said  city  or  town  council,  appointed: 
and  conducted  in  accordance  with  the  laws- 
of  force  governing  municipal  elections:  And. 
Provided,  that  before  any  elections  shall  be 
held  under  the  provisions  of  this  section  a 
majority  of  the  freeholders  of  said  .city  or 
town,  as  shown  by  the  tax  books  of  said  city 
or  town,  shall  petition  said  city  or  town, 
council  that  the  said  election  be  ordered;, 
and  if  a  majority  of  electors  voting  at  said 
election  vote  for  said  issue  of  bonds  the- 
city  or  town  council  shall  so  declare  by  ordi- 
nance, and  shall  issue  said  bonds  and  turn 
them  over  to  the  board  of  commissioners  of 
public  works  of  said  city  or  town  hereinafter 
established.    •    •    • 

"Section  2009.  At  such  elections  for  bonds, 
the  elector  shall  vote  for  three  citizens  of 
such  town  or  city,  whose  terms  of  office  - 
shall  be  respectively  two,  four  and  six  years, 
and  until  the  general  election  for  municipal 
officers  next  following  the  expiration  of  the 
short  term,  and  until  their  successors  are 
elected  and  qualified.  The  classification 
above  designated  as  to  the  terms,  shall  be 
ascertained  by  the  commissioners  after  elec- 
tion by  lot.  At  each  general  election  for 
municipal  officers  following  the  expiration 
of  the  term  of  the  commissioners  holding 
the  short  term,  and  at  every  such  election 
every  two  years  thereafter,  one  such  com- 
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missloner  shall  be  elected  for  a  term  of  six 
years,  and  until  his  successor  is  elected  and 
qualified.  The  officers  so  elected,  and  their 
successors  in  office,  shall  be  known  as.  the 
commissioners  of  public  works  of  such  mu- 
nicipality, and  by  that  name  may  sue  and 
be  sued  in  any  of  the  courts  of  this  state. 
At  the  first  meeting  of  the  commissioners 
after  election,  and  after  any  election  for  a 
full  term,  they  shall  organise  by  the  elec- 
tion of  one  of  their  number  as  chairman. 
The  clerk  or  recorder  of  the  municipality 
shall  act  as  secretary  of  the  commissioners. 
The  mayor  and  aldermen  of  the  city,  or  the 
intendant  and  wardens  of  a  town,  shall  fill 
any  vacancy  occurring  in  said  commission- 
ers by  death,  resignation  or  otherwise,  by 
appointment  for  the  unexpired  term.  The 
persons  elected  or  appointed  to  such  office 
shall  qualify  by  taking  the  same  oath  as  the 
election  officers  of  the  municipality  take. 
The  mayor  of  the  city  or  the  intendant  of 
the  town  shall  notify  the  persons  so  elected 
as  members  of  the  commissioners  of  public 
works  of  their  election  within  ten  days  aft- 
er the  result  of  such  election  is  declared. 
*    •    * 

"Section  2010.  Said  board  of  commission- 
ers of  public  works  shall  be  vested  with  au- 
thority to  build  or  contract  for  building  said 
water  works  and  said  electric  light  plant, 
and  to  operate  same,  and  shall  have  full 
control  and  management  of  same.  They  may 
supply  and  furnish  water  to  the  citizens  of 
the  said  cities  and  towns,  and  also  electric, 
gas  or  other  light,  and  may  require  and 
exact  payment  of  such  rates,  tolls  and  charg- 
es as  they  may  establish  for  the  use  of  wa- 
ter and  lights.  They  may  sell  and  dispose 
of  said  bonds  and  apply  the  proceeds,  or  so 
much  thereof  as  may  be  necessary,  towards 
the  purchase  of  or  payment  for  said  plants: 
Provided,  that  the  said  board  shall  make  a 
full  statement  to  the  city  or  town  council 
at  the  end  of  each  month  of  their  receipts 
and  disbursements  of  all  kinds  during  the 
preceding  month.  They  shall  have  no  pow- 
er to  incur  any  indebtedness  without  the 
concurrence  of  such  council." 

"Section  2011.  The  said  city  or  town  coun- 
cil are  hereby  authorised  to  assess,  levy 
and  collect,  in  addition  to  the  annual  tax 
levied  for  other  purposes,  a  sufficient  annu- 
al tax  from  the  taxable  property  of  said  cit- 
ies or  towns  to  meet  the  Interest  to  become 
due  upon  said  bonds,  and  also  to  raise  the 
sum  of  at  least  one-fortieth  part  of  the  en- 
tire bonded  debt  as  a  sinking  fund  in  aid  of 
the  retirement  and  payment  of  said  bonds. 
Said  sinking  fund  shall  be  under'  the  control 
and  management  of  the  board  of  commission- 
ers of  public  works,  and  shall  be  applied  to 
the  said  bonds,  or  invested  to  meet  the  pay- 
ment of  same  when  due." 

Section  2012,  as  amended  by  the  act  of 
1900,  p.  42,  is  as  follows:  "Section  2012. 
The  said  cities  and  towns  shall  have  the 
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power  and  authority  to  purchase  and  hold 
suitable  lands  and  water  within  the  limits 
of  the  county  and  to  erect  such  aqueducts, 
dams,  canals,  buildings,  machine  shops  and 
other  works,  and  to  construct  and  lay  such 
conduits,  mains  and  pipes,  as  may  be  neces- 
sary to  obtain  and  secure  a  supply  of  water 
and  power  for  operating  said  water  works 
and  electric  light  works.  And  said  cities 
and  towns  shall  have  power  to  erect  poles 
and  wires  along  any  of  the  adjacent  high- 
ways and  in  said  cities  and  towns,  and  shall 
have  the  right  to  condemn  any  property  and 
lands,  the  drainage  from  which  would  con- 
taminate the  water  supply  of  said  city  or 
town.     •    •    •» 

Section  5,  art  8,  of  the  Constitution, .  is 
as  follows:  "Cities  and  towns  may  acquire 
by  construction  or  otherwise,  and  may  op- 
erate, water  works  systems  and  plants  for 
furnishing  lights,  and  may  furnish  water 
and  lights  to  individuals,  firms  and  private 
corporations,  for  reasonable  compensation: 
Provided,  that  no  such  construction  or  pur- 
chase shall  be  made,  except  upon  a  major- 
ity vote  of  the  electors  in  said  cities,  or 
towns,  who  are  qualified  to  vote,  on  the 
bonded  indebtedness  of  said  cities  or 
towns." 

The  power  of  a  municipality  to  operate 
an  electric  plant  for  furnishing  lights  to 
private  residences  did  not  exist  in  this  state 
until  the  Constitution  was  adopted  in  1895. 

In  the  case  of  Mauldln  v.  City  Council, 
33  S.  C.  t  11  fik  B.  484,  8  L.  R.  A.  291,  the 
court  held  that  the  municipality  had  the 
express  power  to  purchase  and  implied  pow- 
er to  operate  an  electric  plant,  so  far  as  it 
was  used  for  lighting  its  streets  and  public 
buildings;  but,  so  far  as  it  was  used  for 
furnishing  lights  to  private  residences  and 
places  of  business,  at  a  compensation,  it 
was  not  for  the  public  use  of  the  city;  and 
therefore  its  purchase  and  maintenance 
were,  to  that  extent,  ultra  vires. 

The  sections  of  the  Code  of  Laws,  here- 
inbefore set  out,  were  first  embodied  in  the 
act  of  1896,  entitled  "An  act  to  authorize 
all  cities  and  towns,  to  build,  equip,  and 
operate  a  system  of  water  works  and  elec- 
tric lights,  and  to  issue  bonds  to  meet  the 
cost  of  same."  In  that  act  is  this  provi- 
sion, conferring  corporate  existence  on  the 
commissioners  of  public  works:  "The  offi- 
cers so  elected  and  their  successors  in  office 
shall  be  known  as  the  commissioners  of 
public  works,  and  by  that  name  may  sue 
and  be  sued  in  any  of  the  courts  of  this 
state."  * 

The  powers  conferred  upon  the  commis- 
sioners of  public  works  were  intended  to 
make  them  a  part  of  the  municipal  govern- 
ment .The  act  conferred  upon  the  commis- 
sioners of  public  works  certain  powers  in 
regard  to  furnishing  lights  to  private  in- 
dividuals which  they  could  not  have  exer- 
cised prior  to  the  adoption  of  the  Constitu- 
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tlon,  and  cannot  now  exercise,  unless  they 
must  be  regarded  as  agents  of  the  cities 
and  towns. 

It  will  be  observed  that  the  Constitution 
provides  that  cities  and  towns  alone  are 
authorized  to  furnish  electric  lights  to  in- 
dividuals, firms,  and  private  corporations 
for  reasonable  compensation;  yet  the  stat- 
ute provides  that  these  powers  shall  be  ex- 
ercised by  the  commissioners  of  public 
works,  an  independent  corporation  which  Is 
not  under  the  supervision  nor  subject  to 
the  control  of  the  city  of  Union,  but  deriv- 
ing its  powers  directly  from  the  statute. 
Hardy  v.  Reamer,  84  S.  a. 487,  66  S.  E.  678. 

Turning  to  the  title  of  the  act  of  1896 
(page  83),  it  will  be  seen  that  it  only  intend- 
ed that  power  to  operate  electric  plants 
should  be  given  to  cities  and  towns;  yet  In 
the  body  of  the  act,  not  only  is  full  power 
conferred  upon  cities  and  towns,  but  like 
authority  is  given  to  the  commissioners  of 
public  works,  a  corporation  created  by  that 
act  But,  as  the  constitutionality  of  that 
act  has  not  been  attacked,  the  questions 
whether  the  commissioners  of  public  works 
are  authorized  to  exercise  the  rights  and 
privileges  conferred  on  cities  and  towns  by 
section  5,  art.  8,  of  the  Constitution,  or 
whether  the  title  of  the  act  of  1896  is  ob- 
noxious to  section  17,  art  3,  of  the  Consti- 
tution, which  provides  that  "every  act  or 
resolution  having  the  force  of  law  shall  re- 
late to  but  one  subject,  and  that  shall  be 
expressed  in  the  title,"  are  not,  at  this  time, 
properly  before  the  court  for  consideration. 

The  circumstances  under  which  a  public 
service  corporation  may  refuse  to  supply  a 
private  individual  with  water  are  thus  stat- 
ed in  the  case  of  Poole  v.  Water  Co.,  81  S. 
C.  438,  62  S.  E.  874,  128  Am.  St  Rep.  923: 
"While  a  public  service  water  company  has 
the  right  to  cut  off  a  consumer's  water  sup- 
ply for  nonpayment  of  recent  and  just  bills 
for  water  rents,  and  may  refuse  to  engage 
to  furnish  further  supply  until  said  bills 
are  paid,  the  right  cannot  be  exercised  so 
as  to  coerce  the  consumer  into  paying  a  bill 
which  is  unjust,  or  which  the  consumer  in 
good  faith  and  with  show  of  reason  disputes, 
by  denying  him  such  a  prime  necessity  of 
life  as  water,  when  he  offers  to  comply 
with  the  reasonable  rules  of  the  company 
as  to  such  supply  for  the  current  term. 
State  ex  rel.  Gwynn  v.  Citizens'  Tel.  Co., 
61  S.  C.  98  [39  S.  E.  257,  55  L.  R.  A.  139, 
85  Am.  St  Rep.  8701;  McEntee  v.  Kingston 
Water  Co.,  165  N.  Y.  27,  58  N.  E.  785;  Wood 
v.  City  of  Auburn,  87  Me.  287  [32  Atl.  906] 
29  L.  R.  A.  376.  The  inconvenience  arising 
from  subjecting  the  water  company  to  the 
necessity  of  resorting  to  the  regular  courts 
to  collect  disputed  claims  is  not  to  be  com- 
pared to  the  hardship  to  the  consumer,  as  a 
member  of  the  public,  involved  in  permit- 
ting the  water  company  to  be  judge  in  its 
own  cause,  and  to  coerce  the  disputant  into 
submission  by  denying  him  water." 


These  principles  apply  with  greater  force 
when  the  commissioners  of  public  works 
threaten  to  deprive  the  city  of  the  electric 
lights,  which  it  was  furnishing.  It  would 
defeat  one  of  the  very  objects  for  which,  it 
is  contended,  the  commissioners  of  public 
works  were  Invested  with  corporate  powers 
of  a  public  nature,  to  wit,  to  furnish  lights, 
not  only  to  private  parties,  but  also  to  the 
city  or  town. .  The  statute  authorizes  the 
commissioners  of  public  works  to  sue  and  be 
sued;  and  it  has  not  been  made  to  appear 
that  it  has  exhausted  its  remedies,  nor  that 
it  was  necessary  to  resort  to  measures  so 
drastic  as  to  defeat  one  of  the  objects  of 
its  existence.  On  the  contrary,  it  appears 
that  its  action  was  arbitrary,  and  that  there 
was  error  in  sustaining  the  demurrer. 

Judgment  reversed. 

WATTS,  J.,  did  not  sit  in  this  case. 

WOODS,  J.  I  concur  in  the  conclusion 
reached  by  the  Chief  Justice  that  the  de- 
murrer to  the  complaint  should  be  overrul- 
ed; but  I  am  unable  to  assent  to  the  proposi- 
tion laid  down  in  his  reasoning  that  the 
board  of  commissioners  of  public  works 
created  by  the  statute  is  a  separate  corpora- 
tion. The  determination  of  the  legal  status 
and  powers  of  boards  of  commissioners  of 
public  works  and  their  relation  to  the  mu- 
nicipality and  to  the  city  council  Is  of  great 
Importance,  not  only  to  the  parties  before 
the  court  In  the  settlement  of  this  bitter  liti- 
gation, but  to  the  citizens  of  the  towns  and 
cities  where  such  boards  have  been  elected. 
I  venture  to  think  that  a  careful  perusal 
of  the  statutes  set  out  In  the  opinion  of  the 
Chief  Justice  will  make  unnecessary  any  ar- 
gument to  establish  the  following  proposi- 
tions as  to  the  status  and  power  of  the 
boards  of  commissioners  of  public  works  and 
their  relation  to  the  municipality  and  the 
city  council: 

(1)  The  general  power  conferred  by  the 
statute  "to  construct  and  operate  water- 
works and  electric  light  works"  Is  conferred 
on  the  cities  and  towns  as  municipalities. 
The  city  council  is  not  the  municipality,  but 
merely  an  agency  of  the  municipality,  and 
its  members  are  merely  officers  of  the  mu- 
nicipality. The  mayor  and  aldermen  have 
no  authority,  except  that  conferred  by  the 
statute,  either  expressly  or  by  necessary  im- 
plication. 

(2)  The  city  council  is  not  expressly  giv- 
en, in  section  1982  of  the  Civil  Code,  or  else- 
where, any  authority  or  power  in  the  man- 
agement of  municipal  waterworks  or  elec- 
trical light  works ;  and  no  such  authority  can 
be  Implied,  because  in  section  2010  the  Gen- 
eral Assembly  denied  the  city  council  such 
power  by  conferring  it  on  the  board  of  com- 
missioners of  public  works. 

(3)  The  board  of  commissioners  of  public 
works  is  not  in  any  sense  a  separate  corpora- 
tion, but  a  mere  municipal  agency,  and  its 
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members  are  mere  elective  officers  of  the  mu- 
nicipality, through  whose  management  and 
control  the  General  Assembly  has  required 
that  the  municipality  shall  operate  and  man- 
age its  waterworks  and  electric  light  works. 

(4)  This  power  Is  derived  from  section  2010 
of  the  Civil  Code,  which  provides:  "Said 
board  of  commissioners  of  public  works  shall 
be  vested  with  authority  to  build  or  con- 
struct for  building  said  water  works  and 
said  electric  light  plant,  and  to  operate  same, 
and  shall  have  full  control  and  management 
of  same.  They  may  supply  and  furnish  wa- 
ter to  the  citizens  of  said  cities  and  towns, 
and  also  electric,  gas  or  other  light,  and  may 
require  and  exact  payment  of  such  rates, 
tolls  and  charges  as  they  may  establish  for 
the  use  of  water  and  lights.  They  may  sell 
and  dispose  of  said  bonds  and  apply  the  pro- 
ceeds, or  so  much  thereof  as  may  be  neces- 
sary, towards  the  purchase  of  or  payment 
for  said  plants:  Provided,  that  the  board 
shall  make  a  full  statement  to  the  city  or 
town  council  at  the  end  of  each  month  of 
their  receipts  and  disbursements  of  all  kinds 
during  the  preceding  month.  They  shall  have 
no  power  to  incur  any  indebtedness  with- 
out the  concurrence  of  such  council."  The 
power  thus  conferred  Includes  all  powers  nec- 
essarily incident  to  operation  and  manage- 
ment, and  among  these  the  power  to  fix  rates 
for  the  use  of  light  and  water.  In  fixing 
rates,  the  board  is  charged,  not  only  with 
the  obligations  and  duties  devolving  upon 
public  service  corporations,  but  also  those 
which  devolve  upon  public  officers;  and  they 
must  make  the  rates  reasonable  and  free 
from  unfair  discrimination. 

(5)  Included  in  this  power  to  operate,  man- 
age, and  fix  rates  Is  the  power  to  make  a 
reasonable  charge  for  water  and  lights  fur- 
nished for  municipal  purposes;  and  the  duty 
to  pay  such  charges,  as  a  municipal  liability, 
devolves  on  the  city  council  as  the  general 
fiscal  agency  invested  by  the  law  with  the 
collection  and  disbursement  of  the  municipal 
revenue.  This  power  to  make  charges  and 
demand  payment  of  the  city  council  is  not 
arbitrary;  on  the  contrary,  the  manifest  pur- 
pose of  the  statutory  requirement  that  "the 
said  board  shall  make  a  full  statement  to  the 
city  or  town  council  at  the  end  of  each 
month  of  their  receipts  and  disbursements  of 
all  kinds  during  the  preceding  month'1  was 
not  only  to  provide  a  safeguard  against  of- 
ficial misconduct  and  a  stimulant  to  official 
efficiency  by  giving  publicity  to  official  ac- 
tion, but  its  purpose  was  also  to  enable  the 
city  council  to  scrutinize  the  account  and  ob- 
ject to  excessive  charges. 

(6)  The  question  whether  an  officer  or  of- 
ficial board  has  done  that  which  the  statute 
requires  of  them  is  judicial,  and  the  per- 
formance of  official  duty  will  be  adjudged  by 
the  courts  at  the  instance  of  persons  having 
a  legal  interest  in  such  performance.  It  fol- 
lows that  the  courts,  at  the  instance  of  the 
city  council,  will  enforce  the  performance  by 


the  board  of  commissioners  of  public  works 
of  the  official  duty  not  to  make  arbitrary  and 
unreasonable  charges  against  the  city  for 
water  and  lights,  and  at  the  instance  of  the 
board  of  commissioners  of  public  works  will 
enforce  the  performance  by  the  city  council 
of  its  official  duty  to  pay  the  board  reasona- 
ble charges  for  lights  and  water. 

(7)  Since  discretion  is  conferred  on  the 
board  of  commissioners  of  public  works  in 
determining  what  charges  are  reasonable  un- 
der all  the  circumstances — that  is,  what  is 
the  reasonable  proportion  of  the  entire  ex- 
pense of  operating  and  developing  the  plants 
that  should  be  borne  by  the  city,  and  what 
by  private  consumers — and  since  the  pre- 
sumption is  that  officers  do  their  duty,  when 
the  city  council  alleges  that  the  demands 
made  for  the  service  to  the  municipality  are 
arbitrary  and  excessive,  it  assumes  the  bur- 
den of  proving  them  to  be  so. 

(8)  But  this  discretion  of  the  board  of 
commissioners  of  public  works  does  not  ex- 
tend to  impairment  of  public  safety  and  com- 
fort by  cutting  off  the  municipal  water  and 
lights  on  account  of  even  an  arbitrary  re- 
fusal of  the  city  council  to  pay  reasonable 
charges.  The  municipal  use  of  water  and 
lights  being  the  primary  purpose  for  which 
the  plants  are  authorized  and  constructed,  no 
breach  of  duty  by  other  officers  can  excuse 
the  board  of  commissioners  of  public  works 
in  failing  to  use  their  utmost  efforts  to  so 
manage  the  plants  as  to  meet  that  purpose. 
Its  recourse  must  be  to  the  courts  to  require 
the  city  council  to  perform  its  duty  of  pay- 
ment 

(9)  On  the  other  hand,  the  board  being  em- 
powered to  manage  the  plants,  and  being  un- 
der the  most  exacting  duty  of  supplying  light 
and  water,  and  being  forbidden  to  incur  any 
debt,  except  with  the  consent  of  the  city 
council,  it  Is  manifest  that  the  city  council 
should  not  refuse  to  respect  and  pay  the 
charges  fixed  by  the  board,  except  on  the 
clearest  and  most  convincing  proof  that  the 
charge  was  unreasonable- and  arbitrary.  Ex- 
cept in  such  a  case,  its  recourse  must  be  to 
the  courts  to  require  the  board  of  commis- 
sioners of  public  works  to  perform  its  duty 
of  making  a  reasonable  charge. 

The  complaint  in  this  case  alleges  that 
the  board  of  commissioners  of  public  works 
is  about  to  cut  off  entirely  the  supply  of  wa- 
ter and  the  electric  current  necessary  for 
municipal  purposes.  Under  the  construction 
of  the  statute  above  set  out,  this  allegation 
was  sufficient  to  constitute  a  cause  of  action 
for  injunction. 

HYDRICK,  J.,  concurs. 

FRASER,  J.  I  concur  in  the  result  in  the 
opinion  of  the  Chief  Justice.  I  know  that 
the  city  council  Is  not  the  corporation;  but 
it  is  "the  agency  through  which  the  munici- 
pal functions  are  exercised."  Am.  &  Eng. 
Ency.  of  Law,  vol.  20,  p.  1210.     It  is  also 
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true  that  "the  council  Is  the  general  agent 
of  the  municipality  for  all  purposes  and  ex- 
ercises all  the  corporate  powers,  not  express- 
ly committed  by  law  to  other  boards  or  of- 
ficers."   Cyc.  vol.  28,  p.  316. 

I  pass  over  the  question  as  to  the  constitu- 
tionality of  the  act  What  did  the  ■Legisla- 
ture do? 

The  Constitution  provides  that  cities  and 
towns  may  acquire  and  operate  water  and 
light  plants,  and  may  furnish  water  and 
lights  to  Individuals,  firms,  and  private  cor- 
porations for  a  reasonable  compensation. 
The  city  operates  for  its  own  use  and  fur- 
nishes to  others  for  a  compensation.  The 
owner  may  pay  expenses;  but  he  does  not 
furnish  to  himself  for  a  compensation,  toll, 
or  rate. 

Did  the  Legislature  create  a  separate  body, 
independent  of  the  city  council  and  coexten- 
sive In  territorial  limits  (water  and  lights 
ought  to  reach  every  part  of  the  city)?  If 
the  Legislature  has  done  this,  it  has  sown 
the  seeds  of  continual  conflict,  and  the  har- 
vest will  be  endless  trouble  and  litigation. 
I  do  not  think  the  Legislature  has  done  this, 
but  simply  created  a  board  to  take  charge  of 
the  actual  construction  and  operation  of  the 
plants,  because  it  seemed  to  the  Legislature 
that  a  small  body  of  men,  acting  practically 
as  a  continuing  body,  can  manage  a  business 
enterprise  better  than  a  large  and  continual- 
ly changing  body  can  do.  The  board  Is  al- 
lowed to  charge  the  citizens  a  rate  or  toll, 
but  not  the  city.  I  see  no  authority,  either 
In  the  statute  or  the  Constitution,  to  war- 
rant this  governmental  agency  to  charge  the 
owner  a  flat  rate,  or  any  other  rate,  for  the 
output  of  its  own  plant.  That  it  Is  not  an 
Independent  body  is  shown  by  the  fact  that 
the  act  provides  that  the  board  shall  make 
a  full  statement  to  the  city  or  town  council 
at  the  end  of  each  month  of  the  receipts  and 
disbursements  of  all  kinds  during  the  pre- 
ceding month.  They  shall  have  no  power  to 
incur  any  indebtedness  without  the  concur- 
rence of  such  council.  The  council,  by  name, 
assesses,  levies,  and  collects  the  necessary 
taxes,  and  when  an  extension  is  necessary 
the  city  (which,  we  have  seen,  means  the  city 
council)  secures  the  new  rights. 

Even  if  I  took  the  other  view,  I  think  the 
injunction  ought  to  have  been  made  perma- 
nent 
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ing  alcohol  which  if  drunk  to  excess  will  pro* 
duce  intoxication. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  $  251;  Dec  Dig.  I 
211.*] 


(Supreme  Court  of  South  Carolina.     April  9, 

1912.) 

1.  Intoxicating   Liquors   (|   211*)  —  Crim- 
inal Prosecutions— Indictment. 

An  indictment  charging  accused  withkeep-r 
ing  a  distillery  where  alcoholic  liquors  were 
manufactured  sufficiently  charges  a  violation 
of  act  March  2,  1909  (26  St.  at  Large,  p.  00) 
§  1,  prohibiting  the  keeping  of  liquors  contain- 

•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


2.  Intoxicating   Liquors    (5  236*)  —  Crim- 
inal Prosecutions— Evidence. 

In  a  prosecution  for  unlawfully  keeping 
alcoholic  liquors,  evidence  held  sufficient  to 
support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  {$  300-322;   Dec  Dig. 

3.  Intoxicating   Liquors   (|   137*)  —  Crim- 
inal Offenses— Elements. 

To  constitute  a  violation  of  act  March  2, 
1909  (26  St  at  Large,  p.  60)  |  1,  prohibiting 
the  manufacture  of  liquor,  it  is  not  necessary 
that  the  process  of  manufacturing  should  be 
complete,  and  hence  a  person  letting  the  wa- 
ter out  of  a  still  and  scraping  the  still  is  en- 
gaged in  the  manufacture  of  liquor  and  is 
guilty  of  a  violation. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  $  147;  Dec.  Dig.  f 
137.*] 

4.  Intoxicating   Liquors   (§  137*)— Statu- 
tory Provisions—  ^Manufacture." 

The  word  "manufacture"  as  used  in  act 
March  2,  1909  (26  St.  at  Large,  p.  60)  §  1, 
prohibiting  the  manufacture  of  liquor,  means 
the  process  of  making  by  art,  or  reducing  ma- 
terials into  form  fit  for  use,  by  hand  or  ma- 
chinery. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  §  147;  Dec.  Dig.  § 
137.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  5,  pp.  4344-4346;   vol.  8,  p.  7716.] 

Hydrick  and  Fraser,  JJ.,  dissenting. 

Appeal  from  General  Sessions  Circuit 
Court  of  Spartanburg  County;  R.  C  Watts, 
Judge. 

"To  be  officially  reported." 

Will  Ravan  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

Carson  &  Boyd,  for  appellant  Solicitor 
J.  a  Otts,  for  the  State. 

WOODS,  J.  The  question  in  this  case  is 
whether  the  circuit  judge  was  in  error  in 
refusing  to  direct  a  verdict  of  acquittal  on 
the  trial  of  the  defendant  for  violation  of 
the  dispensary  law.  Section  1  of  the  act 
of  1909  (26  Stat  60)  provides:  "That  it  shall 
be  unlawful  for  any  person,  firm,  corporation 
or  association  in  this  state  to  manufacture, 
sell,  barter,  exchange,  receive,  accept,  give 
away  to  Induce  to  trade,  deliver,  store,  keep 
in  possession  in  this  state,  furnish  at  pub- 
lic places  or  otherwise  dispose  of  any  spirit- 
uous, malt,  vinous,  fermented,  brewed  or 
other  liquors  and  beverages,  or  any  com- 
pound or  mixture  thereof  which  contains  al- 
cohol and  is  used  as  a  beverage,  and  which 
If  drunk  to  excess  will  produce  intoxication, 
except  as  hereinafter  provided." 

[1]  The  indictment  charges  that  the  de- 
fendant Will  Ravan,  "did  willfully  and  un- 
lawfully keep-  and  maintain  a  place  at  his 
place,  and  near  his  home,  a  distillery  where 
alcoholic   liquors  are   manufactured,   made, 
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and  distilled,  sold,  bartered,  and  given  away, 
and  where  persons  were  permitted  to  resort 
for  the  purpose  of  drinking  alcoholic  liquors 
.as  a  beverage,  and  where  alcoholic  liquors 
were  kept  for  sale,  barter,  and  delivery, 
thereby  then  and  there  keeping  and  main- 
taining a  common  nuisance.  *  *  *M  We 
think  it  is  too  fine  a  verbal  distinction  to 
say  that  the  charge  of  keeping  a  distillery 
where  liquors  are  manufactured  and  kept 
did  not  plainly  indicate  to  the  defendant  that 
he  was  charged  with  manufacturing  and 
keeping  in  his  possession  alcoholic  liquors. 

[2]  There  was  direct  evidence  that  the  de- 
fendant was  actually  occupied  at  the  time 
he  was  arrested  in  the  manufacturing  of 
liquor.  One  of  the  constables  testified :  "We 
went  to  the  distillery  about  6  o'clock  in  the 
morning;  no  one  was  there;  the  still  was 
in  the  furnace ;  and  we  hid  ourselves  in  the 
bushes  around  there  in  sight  of  the  distil- 
lery, and  at  8:30  Mr.  Ravan  came  with  a 

under  one  arm  and  kindling  under  the 

other.  The  still  was  full  of  water,  and  he 
let  the  water  out  of  the  still  and  picked  up 
a  piece  of  copper  about  the  size  of  that  [in- 
dicating] and  was  scraping  in  the  still,  and 
we  rushed  in  on  him.  There  was  another 
man  with  us — Mr.  Meret — he  was  the  man 
that  caught  him;  but  we  were  all  right  there. 
Q.  What  kind  of  a  still  was  that?  A.  Copper 
still,  about  60-gallon.  Q.  What  other  ele- 
ments were  there  used  to  make  liquor?  A. 
We  found  seven  fermenters,  and  I  reckon 
fully  700  or  800  gallons  of  beer.  Q.  What  is 
that  beer?  A.  That  is  still  beer  what  they 
make  whisky  out  of." 

[3]  To  constitute  the  offense  of  manufac- 
turing liquor  it  is  not  necessary  that  the 
product  of  the  manufacturer  should  be  com- 
plete. 

[4]  Manufacture  is  "the  process  of  making 
by  art  or  reducing  materials  into  form  fit 
for  use,  by  the  hand  or  by  machinery"  (26 
Oyc.  519);  and  one  employed  in  this  process 
is  manufacturing. 

But  aside  from  that,  the  possession  of  the 
still,  having  in  it  the  water  indicative  of  use 
for  distilling  and  the  emptying  out  of  the 
water  in  order  to  replace  it  with  fresh  water 
was  circumstantial  evidence  which,  unex- 
plained, tended  to  prove  that  the  defendant 
had  but  recently  used  the  still  in  the  manu- 
facture of  liquor. 

Judgment  affirmed. 

GARY,  C.  J.,  concurs  in  this  opinion. 
WATTS,  J.,  disqualified. 

HYDRICK,  J.  (dissenting).  The  defend- 
ant was  convicted  upon  an  indictment  which 
charged  that  he  "did  willfully  and  unlawful- 
ly keep  and  maintain  a  place  at  his  place, 
and  near  his  home,  a  distillery  where  alco- 
holic liquors  are  manufactured,  made,  and 
distilled,  sold,  bartered,  and  given  away,  and 
where  persons  were  permitted  to  resort  for 
the  purpose  of  drinking  alcoholic  liquors  as 


a  beverage,  and  where  alcoholic  liquors  were 
kept  for  sale,  barter,  and  delivery,  thereby 
then  and  there  keeping  and  maintaining  a 
common  nuisance  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state/* 

The  testimony  on  the  part  of  the  state 
tended  to  prove  no  more  than  that  Ravan 
was  caught  at  a  distillery  where  there  were 
some  fermenters  and  700  or  800  gallons  of 
beer ;  that  he  came  to  the  distillery  early  in 
the  morning  with  some  jkindling  under  his 
arm,  as  if  to  kindle  a  fire  under  the  still; 
that  he  let  the  water  out  of  the  still  and  be- 
gan to  scrape  it  out  with  a  piece  of  copper, 
when  the  officers  ran  in  and  captured  him. 

Defendant  moved  the  court  to  direct  a 
verdict  of  not  guilty,  because  no  crime  had 
been  proved  against  him.  The  motion  was 
refused,  and  the  court  charged  the  jury  that, 
if  the  testimony  satisfied  them  beyond  a  rea- 
sonable doubt  that  defendant  had  a  distil- 
lery where  alcoholic  liquors  were  manufac- 
tured, they  should  convict  him;  that  the  sole 
question  for  them  to  determine,  and  upon  it 
depended  the  guilt  or  innocence  of  defend- 
ant, was  whether  he  was  engaged  in  the 
manufacture  of.  alcoholic  liquors;  that  it  was 
not  necessary  that  the  process  should  be  com- 
pleted, but  that  if  he  had  engaged  in  the 
process,  and  it  had  been  only  partially  com- 
pleted, the  offense  was  committed. 

The  verdict  should  have  been  directed  as 
requested.  No  crime  was  proved.  In  fact, 
no  crime  was  charged.  There  can  be  no 
other  construction  put  upon  this  indictment 
and  upon  this  evidence  unless  the  court  de- 
parts from  the  universally  accepted  and 
time-honored  rules  for  construing  indict- 
ments and  criminal  statutes.  It  will  be  ob- 
served that  the  indictment  does  not  charge 
the  defendant  himself  with  manufacturing 
alcoholic  liquors,  but  merely  with  keeping 
and  maintaining  a  place — a  distillery  where 
alcoholic  liquors  are  manufactured,  made 
and  distilled,  etc — "thereby  then  and  there 
keeping  and  maintaining  a  common  nui- 
sance." There  is  no  proof  that  he  owned  or 
kept  the  distillery,  or  that  it  was  on  his 
premises.  It  will  be  observed  also  that  the 
statute  which  is  set  out  below,  does  not 
make  the  keeping  of  a  place  where. liquors, 
are  manufactured  a  nuisance.  Hence  the 
indictment  charges  no  crime.  .  .:.« 

The  only  section  of  the  Criminal  Codetn>, 
der  which  the  Indictment  could  be  laid  is  sec- 
tion 785,  which  reads:  "All  alcoholic  liquors 
and  beverages,  whether  manufactured  within 
this  state  or  elsewhere,  or  any  mixture  by 
whatsoever  name  called,  which,  if.  drunk  to 
excess  will  produce  intoxication,  are  hereby 
declared  to  be  detrimental,  and  their  use  and. 
'consumption  to  be  against  the  morals,  good 
health  and  safety  of  the  state,  and  contra- 
band. That  it  shall  be  unlawful  for  any 
person,  firm,  corporation,  or  association  with- 
in this  state  to  manufacture,  sell,  barter,  ex- 
change, receive,  accepts  give  away  to  induce 
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trade,  deliver,  store,  keep  in  possession  in 
this  state,  furnish  at  public  places,  or  other- 
wise dispose  of  any  spirituous,  malt,  vinous, 
fermented,  brewed,  or  other  liquors  and 
beverages,  or  any  compound  or  mixture 
thereof,  which  contains  alcohol  and  is  used 
as  a  beverage,  and  which,  if  drunk  to  ex- 
cess, will  produce  intoxication,  except  as 
hereinafter  provided." 

There  was  not  a  scintilla  of  evidence  that 
a  drop  of  liquor  had  ever  been  manufactured 
or  distilled  at  the  place  in  question.  In  mis- 
demeanors where  an  attempt  is  not  an  indict- 
able offense,  the  law  recognizes  the  existence 
of  the  point  of  repentance ;  and  hence,  unless 
the  statute  expressly  makes  the  attempt  or 
the  engaging  in  the  process  of  manufacturing 
liquors  a  crime,  one  is  not  guilty  of  violating 
the  law  until  the  manufacture  is  completed, 
because  he  could  repent  at  any  moment,  short 
of  completing  the  process,  stop  and  save  him- 
self from  the  penalty  of  the  law.  Moreover, 
under  section  785,  it  was  necessary  to  allege 
and  prove  that  defendant  manufactured  liq- 
uors which  contained  alcohol,  and  which  are 
used  as  a  beverage,  and  which,  if  drunk  to 
excess,  will  produce  Intoxication.  There  is 
no  such  allegation,  nor  is  there  a  tittle  of 
proof  tending  to  show  what  kind,  if  any, 
liquor  had  ever  been  -made,  or  indeed  that 
any  had  been  made,  or  that  if  drunk  to 
excess  it  would  produce  intoxication.  If  all 
that  is  to  be  assumed,  and,  from  the  moral 
aspect  of  the  case,  perhaps  it  may  be  cohat 
of  the  legal  aspect,  and  what  becomes  of  the 
presumption  of  Innocence  with  which  the  law 
clothes  every  citizen  who  is  charged  with 
crime,  and  which  it  has  said  must  remain 
around  him,  until  it  is  removed  by  proof  of 
his  guilt,  beyond  a  reasonable  doubt? 

FRASER,  J.  (dissenting).  I  concur  in  the 
result  with  Mr.  Justice  HYDRICK.  I  think 
the  Jury  were  fully  warranted  in  finding 
from  the  evidence  that  some  one  kept  at  the 
still  "a  place  where  liquors  were  manufac- 
tured," but  there  was  no  evidence  that  the 
defendant  did.  The  keeping  of  such  a  place 
is  not  forbidden  in  the  statute.  The  statute 
makes  the  doing  of  certain  things  a  crime. 
It  also  makes  the  "keeping  of  a  place"  where 
certain  things  are  done  a  crime.  The  statute 
makes  a  distinction  between  the  two,  and  it 
seems  to  me  the  court  ought  to  observe  it, 
especially  in  criminal  cases. 


(91  S.  C.  286) 

STATE  v.  FERGUSON. 

(Supreme  Court  of  South  Carolina.     April  3, 

1912.) 

1.  Homicide    ($  300* )— Instructions- -Self- 
Defense. 

In  a  trial  of  one  for  murder,  it  was  error 
for  the  court  to  so  instruct  as  to  leave  a  doubt 
whether  the  jury  may  not  have  inferred  there- 
from that  the  accused  did  not  have  the  same 


right  to  defend  himself  as  though  the  deceased 
had  not  been  his  father. 

[Ed.  Note.— For  other  cases,  see  Homicide,. 
Cent  Dig.  J$  614,  616-620,  622-630;  Dec 
Dig.  §  300.*] 

2.  Criminal  Law   (§  823*)—  Instructions— 
Self-Defense. 

An  instruction  that  the  defendant  could' 
not  plead  self-defense  if  he  used  language  so- 
opprobrious  that  it  was  likely,  under  the  cir- 
cumstances, to  create  a  difficulty,  and  if  the 
difficulty  in  which  the  killing  occurred  actually 
ensued  from  its  use,  was  harmless,  where  the- 
court  immediately  afterwards  correctly  in- 
structed that  the  defendant  could  not  plead 
self-defense  if  he  used  opprobrious  language 
which  might  reasonably  be  expected  to  bring, 
on  a  difficulty,  and  which  did  bring  on  the  diffi- 
culty which  resulted  in  the  killing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1992-1995,  3158;  Dec  Dig. 
§  823;*    Homicide,  Cent.  Dig.  |§  718,  719.] 

3.  Homicide  (|  112*)— Self- Defense— Plea^ 

By  the  use  of  opprobrious  language,  one 
may  be  precluded  from  pleading  self-defense 
in  a  homicide  case,  though  the  language  was- 
not  addressed  to  the  decedent,  but  was  ad- 
dressed to  the  decedent's  wife  in  his  presence. 
[Ed.  Note.— For  other  cases,  see  Homicide,. 
Cent  Dig.  SI  145-150;  Dec.  Dig.  §  112.*] 

4.  Homicide    (§  300*)  —  Instruction— Self- 
Defense—  *  'Difficulty:  ' ' 

An  instruction  upon  self-defense  which' 
used  the  word  "difficulty"  to  refer  to  a  "phys- 
ical encounter,"  which  resulted  in  one  party 
being  killed,  was  not  erroneous. 

.[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  55  614,  616-620,  622-630;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phras- 
es, toL  3,  p.  2065.] 

5.  Homicide  (I  276*)  —Self- Defense— Lia- 
bility fob  Quarrel— Jubt  Question. 

In  the  trial  of  one  for  killing  his  father, 
it  was  for  the  jury  to  determine  whether  de- 
fendant's statement  to  his  mother  that  "You; 
are  a  damn  lie"  was  language  so  opprobrious* 
that  it  might  have  reasonably  been  expected  to- 
bring  on  the  difficulty  so  as  to  preclude  reli- 
ance on  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide,. 
Cent  Dig.  §  569;    Dec.  Dig.  §  276.*] 

6.  Criminal    Law    (§    789* )— Words    and* 
Phrases— "Reasonable  Doubt/* 

Reasonable  doubt  is  one  founded  in  rea- 
son and  one  for  which  a  good  reason  can  be 
given,  and  cannot  be  said  to  be  a  "painful* 
anxiety." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $j  1846-1849,  1851,  1880,. 
1904-1922,  1960,  1967;   Dec  Dig.  §  789.* 

For  other  definitions,  see  Words  and  Phras- 
es, yoL  7,  pp.  5958-5972;   vol.  8,  p.  7779.] 

7.  Criminal  Law  (§  20*)— "Malice." 

Though  one's  heart  may  be  full  of  sin,  it 
is  not  legally  malicious,  unless  it  prompts  the 
willful  or  intentional  doing  of  a  wrongful  act 
without  just  cause  or  excuse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  90,  91;    Dec.  Dig.  §  20.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  pp.  4298-4304;  voL  8,  pp.  7712^ 
7713.] 

8.  Homicide  (5  340*)— Harmless  Error. 

Error  in  defining  malice  was  harmless 
where  defendant  was  convicted  of  manslaugh- 
ter only. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |§  715-717,  720;   Dec  Dig.  §  340.*) 
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9.  Homicide  (f  287*)-— Instruction. 

An  instruction  to  the  jury  in  a  homicide 
case  to  judge  a  man's  heart  "by  what  he  says 
and  does,  and  what  you  know  of  him,  and 
what  you  know  of  yourselves,  and  what  you 
know  of  human  passion  and  human  conduct," 
when  considered  with  the  entire  charge,  was 
not  improper  and  did  not  advise  them  to  judge 
the  defendant's  heart  from  their  personal 
knowledge  of  him  without  regard  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  §  592;    Dec  Dig.  |  287.*] 

10.  Homicide  (|  244*)— Burden  o#  Proof— 
Self- Defense. 

Where  one  on  trial  for  homicide  pleads 
self-defense,  he  must  prove  his  plea  by  a  pre- 
ponderance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §«  507-509;    Dec.  Dig.  §  244.*] 

11.  Homicide  (I  151*)— Burden  of  Proof- 
Accidental  homicide. 

Since  the  state  has  the  burden  of  proving 
criminal  intent  in  a  homicide  case,  a  defendant 
claiming  accidental  homicide  is  not  required 
to  establish  this  claim  by  the  burden  of  proof. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ft  276-278;   Dec.  Dig.  *  151.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Abbeville  County;  Geo.  W.  Gage, 
Judge. 

*To  be  officially  reported." 

J.  H.  Ferguson  was  convicted  of  man- 
slaughter, and  he  appeals.    Reversed. 

* 

Win.  N.  Graydon  and  M.  L.  Bonham,  for 
appellant    B.  A.  Cooper,  for  the  State. 

HYDRICK,  J.  Defendant  was  tried  for 
the  murder  of  his  father.  He  was  convict- 
ed of  manslaughter,  and  appeals  from  the 
sentence.  His  contention  was  that  the  kill- 
ing was  accidental,  and  also  that  he  was 
acting  in  self-defense,  when  the  pistol  which 
he  pointed  at  his  father  to  stop  his  deadly 
assault  upon  him  was  accidentally  discharg- 
ed. At  the  trial,  his  mother  testified  that 
the  defendant  and  his  father  were  quarrel- 
ling in  defendant's  house;  that  she  made 
an  assertion  to  which  defendant  replied: 
"You  are  a  damn  lie."  This  was  the  op- 
probrious language  to  which  the  presiding 
judge  referred  in  his  charge  to  the  jury. 

The  exceptions  are  all  to  the  charge, 
which  follows,  the  language  specifically  ex- 
cepted to  being  italicized: 

"Gentlemen  of  the  jury:  The  indictment 
charges  two  things,  first,  that  James  Fer- 
guson killed  John  Ferguson;  and,  secondly, 
that  he  killed  him  with  malice  aforethought 
If  you  are  satisfied  about  the  first  issue 
that  the  son  did  kill  the  father,  before  you 
take  up  the  other  issue  with  what  intent 
he  did  it  you  will  refer  to  an  issue  which 
the  son  makes  himself  In  the  pleading.  His 
plea  is  that  he  was  excusable  in  doing  it, 
because  what  be  did  he  did  In  defense  of 
himself,  and  while  that  which  happened,  to 
wit,  the  shooting  and  death  of  his  father, 
was  not  anticipated  or  intended  by  him,  yet 
he  took  steps  to  defend  himself,  and  in  the 
doing  of  which  death  came  to  his  father.    It 


is  a  peculiar  plea;  I  have  never  seen  one 
like  it  before;  but  I  think  I  can  state  it  to 
you  clearly.  In  the  first  place,  not  every 
man  can  plead  self-defense;  only  those  who 
are  without  fault  in  bringing;  on  the  diffi- 
culty. Start  at  the  Inception  of  this  diffi- 
culty; how  was  it  brought  on?  Was  it 
brought  on  by  the  wrongful  conduct  of  the 
son?  //  the  son  used  language  towards  the 
father,  or  towards  the  mother  in  the  father's 
presence,  of  so  opprobrious  a  character  as 
was  likely  under  all  the  circumstances  to 
create  a  difficulty,  and  if  a  difficulty  actual- 
ly ensued  from  the  use  of  that  language, 
and  in  the  difficulty  the  son  killed  the  fa- 
ther, the  son  may  not  plead  self-defense.  I 
do  not  tell  you  that  the  son  did  bring  on  the 
difficulty;  I  do  not  tell  you  that  the  son 
used  any  language  to  bring  It  on;  and  I  do 
not  tell  you  that  the  death  flowed  out  of 
the  language  in  the  difficulty.  Those  are 
questions  for  the  jury,  and  the  jury  must 
find  those  facts.  All  that  I  tell  you  is  that 
If  you  find  those  facts  against  the  son,  if 
you  find  that  he  was  guilty  of  the  use  of 
opprobrious  and  blamable  language,  that 
such  language  might  reasonably  be  expected 
to  bring  on  a  difficulty,  that  it  actually  did 
bring  on  the  difficulty,  and  that  the  difficul- 
ty resulted  in  the  death  of  the  father,  then 
the  son  cannot  plead  self-defense.  If  you 
find  those  facts  against  him,  you  rule  self- 
defense  out  If  you  find  those  facts  for  the 
son,  then  yon  go  one  step  further.  Now, 
the  son  was  in  his  own  house;  he  had  the 
right  to  protect  himself;  he  had  the  right 
to  stand  his  own  ground.  Did  the  father 
assault  the  son  with  a  knife?  That  is  a 
pregnant  issue  in  this  case.  Did  the  father 
have  an  open  weapon  in  his  hand,  dangerous 
to  life,  and  did  he  assault  the  son  with  it? 
Much  of  your  verdict  will  depend  upon  how 
you  find  that  issue.  If  he  did  not,  the  plea 
of  self-defense  falls  to  the  ground.  But  if 
the  father  did  have  an  open  knife,  and  if  he 
was  about  to  cut  the  son,  and  If  the  son 
thought  so — reasonably  thought  so — he  had 
the  right  to  do  one  of  two  things;  he  had 
the  right  to  save  his  life.  How?  He  had 
the  right  to  save  his  life  even  by  striking 
his  father  down,  as  lamentable  a  thing  as 
that  is,  as  awful  a  thing  as  that  is — not  in 
law  I  mean,  I  mean  in  society.  A  son,  to 
save  his  life,  even  has  the  right,  if  he  see 
proper  to  do  it,  to  take  his  father's  life;  he 
has  the  right  to  slay  his  father.  Now,  if 
he  has  the  right  to  slay  his  father,  he  has 
the  right  to  use  other  means  to  prevent  his 
father  from  killing  him.  If,  Instead  of  point- 
ing the  pistol  at  his  father  and  shooting  his 
father  to  save  the  felony  of  the  father  up- 
on himself,  he  points  the  pistol  at  his  fa- 
ther to  bluff  the  father,  to  deter  him,  that 
is  the  same  sort  of  right,  and  if  the  pistol 
goes  off  unwittingly,  the  case  is  not  altered. 
His  right  cannot  be  minimized  if  the  pistol 
went  off  unwittingly,  when  he  would  have 
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been  excused  if  it  had  gone  off  wittingly. 
So  if  you  find  those  to  be  the  facts,  if  you 
find  that  the  old  man,  the  father,  assaulted 
the  boy  "with  an  open  knife,  was  about  to  cut 
him,  and  the  son  seized  the  pistol  to  bluff 
the  father,  and  to  save  himself  from  death 
or  serious  bodily  harm,  and  if  he  killed  the 
father  under  those  circumstances,  you  write 
a  verdict  of  not  guilty.  But  the  true  history 
of  the  case  is  for  the  Jury.  And  I  revert 
back  to  the  fact:  Did  the  father  have  the 
knife?  Did  the  father  draw  the  knife  upon 
the  son?  Did  the  son  believe  the  father 
was  going  to  kill  him,  and  did  he  reasonably 
believe  It— would  the  ordinary  man,  like  cir- 
cumstanced, have  come  to  the  same  conclu- 
sion and  did  the  son  believe  the  necessity 
was  upon  him  to  do  what  he  did?  The  last 
thing  a  man  must  do  is  to  kill.  As  I  told 
you  before,  the  son  being  in  his  own  house, 
he  did  not  have  to  retreat.  Before  a  man 
kills  his  fellow,  he  must  get  out  of  the  way; 
he  must  do  everything  to  avoid  that  final 
tragedy,  unless  he  be  In  his  own  house,  and 
then  he  can  stand  his  ground,  and  if  the  as- 
sailant comes  upon  him,  he  may  stand  and 
strike.  Now,  if  this  plea  is  made  out,  write 
a' verdict  of  not  guilty.  The  eon  has  made 
the  plea;  he  has  set  it  up  as  a  shield  be- 
tween him  and  the  penalties  of  the  law; 
and  he  must  prove  it.  He  must  satisfy  you 
by  a  preponderance  of  the  testimony  that 
the  thing  is  as  he  pleads  it,  or  he  must  do 
it  by  so  strong  a  proof  as  to  raise  in  your 
minds  a  reasonable  doubt  about  his  guilt. 
If  you  sustain  the  plea,  find  the  son  Is  ex- 
cusable, say  4,not  guilty."  If  you  are  un- 
able to  do  that,  if  the  testimony  of  the  wit- 
nesses leads  you  to  the  sure  conclusion  that 
the  son  was  without  right  In  what  he  did, 
then  you  go  one  step  further  and  inquire 
about  the  character  of  the  killing. 

"As  you  heard  me  tell  a  jury  yesterday, 
there  are  two  unlawful  killings;  one  is  call- 
ed murder,  and  the  other  is  called  man- 
slaughter. If  one  man  kills  another  out  of 
a  malicious  heart,  it  is  murder.  And  a  ma- 
licious heart,  Mr.  Foreman  and  gentlemen,  is 
a  heart  that  is  full  of  sin;  that  is  wrong 
with  Ood  and  man.  Malice — the  law  boolts 
picture  is  black.  Artists  have  tried  to  draw 
# — the  picture  of  the  human  heart — and 
they  picture  the  malicious  heart  in  black, 
and  they  picture  a  lawful  heart  in  white, 
you  have  got  to  judge  of  a  man's  heart  by 
what  he  says  and  does,  and  by  what  you 
know  of  "him,  and  what  you  know  of  your- 
selves,  and  what  you  know  of  human  pas- 
sion and  human  conduct.  If  the  testimony 
in  this  case  satisfies  you  that  this  man  kill- 
ed his  father,  killed  him  wrongfully,  and 
killed  him  out  of  a  malicious  heart,  you 
ought  to  say  so.  If  the  testimony  leaves 
you  in  reasonable  doubt  about  that,  you 
ought  to  say  so,  and  give  him  the  benefit  of 
it  The  state  charges  it  is  done  in  malice, 
and  the  state  must  prove  it  beyond  a  rea- 
sonable doubt    If  the  testimony  surely  sat- 


isfies you  that  the  killing  was  In  mallcer 
say  'guilty/  and  the  penalty  is  death,  un- 
less you  recommend  him  to  mercy,  and  then- 
it  Is  lifetime  imprisonment.  But  if  the  tes- 
timony leaves  you  In  painful  doubt  on  that 
subject,  in  what  the  law  calls  a  reasonable 
doubt,  about  the  purpose  or  intent  of  the 
party  when  he  struck  the  blow,  then  you- 
make  one  further  inquiry. 

"The  other  unlawful  killing  is  called  man- 
slaughter. It  exists  where  two  men  get  into 
a  fight;  where  one  assaults  the  other;  where 
the  one  assaulted  becomes  hot  in  passion; 
where  he  looses  the  grip  upon  himself,  andr 
in  a  moment  of  passion,  he  strikes  and  kills 
his  assailant.  That  is  manslaughter,  and  the 
penalty  for  that  is  imprisonment  not  less 
than  2  nor  more  than  30  years,  in  the  discre- 
tion of  the  court 

"Now,  the  reasonable  doubt  gentlemen,  and 
I  am  done.  This  man  is  charged  with  a 
grave  crime,  and  the  object  of  trials  is  to 
exclude  all  uncertainty  as  much  as  it  is  with- 
in the  power  of  mortal  man  to  do,  and  the 
mandate  of  the  law  is,  if  you  have  a  reason- 
able doubt  about  his  guilt  if  the  testimony 
leaves  you  wavering  and  uncertain,  in  pain- 
ful anxiety,  as  to  what  the  truth  is,  in  that 
case  you  write  a  verdict  of  not  guilty.  If  the 
testimony  leads  you  to  the  certain  and  sure 
conviction  that  this  man  has  violated  the 
law,  and  that  he  has  the  blood  of  his  father 
upon  his  hands  without  legal  excuse,  it  is 
likewise  your  duty  to  say  so.  Tou  may  say 
'guilty,'  and  that  means  the  defendant  shall 
die  upon  the  gallows.  You  may  say  'guilty 
with  recommendation  to  mercy,*  and  that 
means  he  shall  be  confined  In  the  penitentiary 
all  his  days.  You  may  say  'guilty  of  man- 
slaughter,' that  means  he  shall  be  imprisoned 
for  a  series  of  years,  not  less  than  2  nor  more 
than  80 ;  and  you  may  say  'not  guilty.'  Take 
the  record,  gentlemen,  and  find  a  verdict." 

[1]  The  first  exception  assigns  error  in 
that,  throughout  the  charge,  his  honor  dwelt 
upon  the  social  and  moral  aspect  of  the  of- 
fense with  which  defendant  was  charged, 
and  continually  spoke  of  the  parties  to  the 
fatal  encounter  In  the  social  and  moral  re- 
lation of  father  and  son,  instead  of  in  the 
legal  relation  of  deceased  and  defendant, 
thereby  Impressing  upon  the  mind  of  the 
jury  the  idea  that  a  son  who  had  killed  his 
father  was  not  to  be  tried  by  the  same  rules 
of  law  and  evidence  that  govern  in  the  trial 
of  otber  cases  of  homicide.  The  charge 
shows  that  the  deceased  and  defendant  were 
referred  to  throughout  as  father  and  son. 
Such  a  reference  to  the  parties,  though  In 
accordance  with  the  facts,  was,  nevertheless, 
unfortunate.  While  it  may  not  have  had  any 
weight  with  the  jury,  it  may  have  impressed 
upon  them  the  idea  that  a  son  was  not  enti- 
tled in  law  to  the  same  right  of  defending 
himself  against  an  unlawful  attack  of  his 
father  as  against  that  of  any  other  person. 
The  law  is  no  respecter  of  persons.  What- 
ever we  may  say  or  think  as  to  the  social 
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and  moral  aspect  of  the  case,  the  law  gives  a 
son  the  same  right  to  defend  himself  against 
the  unlawful  and  deadly  assault  of  his  father 
that  it  does  to  defend  himself  against  the 
unlawful  and  deadly  attack  of  any  other  per- 
son. In  such  a  case  the  son  Is  entitled  to  be 
tried  by  the  legal  rather  than  by  the  social 
and  moral  standard.  We  cannot  say  that  the 
charge,  in  its  general  scope  and  tone,  did  not 
Impress  upon  the  jury  an  erroneous  idea  that 
the  defendant  did  not  have  the  right  to  de- 
fend himself  against  an  unlawful  assault 
made  upon  him  by  his  father,  just  as  if  it 
had  been  made  by  any  other  person. 

The  next  exception  is  that  the  charge  lim- 
ited defendant's  defens.es  to  that  of  self-de- 
fense, and  eliminated  the  plea  of  accidental 
killing.  It  appears  from  the  charge  that  this 
exception  is  not  well  taken. 

[2]  The  third  and  fourth  exceptions  ques- 
tion the  correctness  of  the  charge  as  to  the 
use  by  defendant  of  opprobrious  language 
which  may  have  brought  on  the  difficulty. 
The  first  part  of  the  charge  complained  of 
was  not  in  strict  accord  with  the  rule  laid 
down  in  Roweli's  Case,  75  S.  C.  510,  56  S.  E. 
23,  but  the  slight  variance  in  stating  the 
rule  was  immediately  afterwards  corrected 
by  saying  that  the  language  used  must  be 
such  as  might  reasonably  be  expected  to 
bring  on  a  difficulty,  and  actually  result  in 
bringing  on  the  difficulty.  We  are  satisfied 
that  no  prejudice  resulted  to  defendant  from 
the  language  complained  of. 

[S]  It  is  contended,  however,  by  defendant 
that  the  rule  must  be  limited  to  opprobrious 
language  used  towards  the  deceased  himself, 
and  not  to  a  third  person  in  his  presence. 
We  cannot  accept  this  view.  Opprobrious  or 
Insulting  language  directed  to  a  man's  wife 
or  daughter,  or  to  some  other  person  in  his 
care  and  under  his  protection,  in  his  pres- 
ence, might  and  probably  would  provoke  a 
difficulty  even  more  quickly  than  if  directed 
to  himself;  and  the  person  who  used  it 
might  reasonably  expect  that  it  would,  and 
therefore  he  would  be  at  fault  in  bringing 
on  the  difficulty. 

[4]  These  exceptions  also  seek  to  make 
a  distinction  between  the  word  "difficulty" 
which  is  used  in  the  charge,  and  the  words 
"physical  encounter"  which  are  used  in  the 
Rowell  Case.  The  distinction  is  unsubstan- 
tial and  without  merit. 

[6]  The  contention  of  the  fifth  exception 
that  the  language  used  was  not  so  oppro- 
brious that  it  might  have  reasonably  been  ex- 
pected to  bring  on  a  difficulty  cannot  be  sus- 
tained, for  that  is  a  question  of  fact,  which 
was  properly  submitted  to  the  jury.  Lan- 
guage which  might,  under  some  circumstanc- 
es and  between  some  persons,  be  passed  with- 
out expecting  a  difficulty,  should,  under  oth- 
er  circumstances  and  between  other  persons, 
be  reasonably  expected  to  result  in  a  physical 
encounter.  Whether  it  should  or  should  not 
is  ordinarily  a  question  of  fact  for  the  jury. 

[•]  It  is  unfortunate  that  his  honor  depart- 


ed from  the  time-honored  and  approved  def- 
initions of  a  reasonable  doubt  This  court 
has  defined  it  to  be  a  strong,  well-founded, 
and  substantial  doubt,  arising  in  and  grow- 
ing out  of  the  testimony  in  the  case.  It 
Is  therefore  a  doubt  founded  in  reason  and 
one  for  which  a  good  reason  can  be  given. 
Therefore  a  reasonable  doubt  cannot  be  said 
to  be  a  "painful  anxiety."  An  individual 
whose  mind  is  excessively  susceptible  or  ab- 
normally sensitive  might  be  in  a  state  of 
"painful  anxiety"  about  a  matter,  when  an 
ordinarily  sensible  person  would  not  hesitate, 
or  have  any  reason  to  doubt  the  truth  of 
the  matter. 

[7]  His  honor  was  likewise  unfortunate  in 
departing  from  the  approved  and  well-under- 
stood legal  definitions  of  malice.  It  Is  well 
for  the  trial  judge  to  point  out  to  the  jury 
the  difference  between  the  popular  and  the 
legal  meaning  of  the  word.  But  a  man's 
heart  may  be  full  of  sin.  It  may  be  wrong 
with  God  and  man.  It  may  be  what  some 
artists  would  depict  as  black.  Yet,  unless  it 
prompts  'the  willful  or  intentional  doing  of 
a  wrongful  act,  without  just  cause  or  ex- 
cuse," it  is  not  a  legally  malicious  heart 

[8]  But  the  error  in  defining  malice  is  not 
ground  for  reversal,  because  the  defendant 
was  convicted  of  manslaughter  only,  and 
the  jury  must  have  found  that  the  killing 
was  not  done  In  malice. 

[9]  The  next  exception  assigns  error  in  the 
charge  that  the  jury  must  judge  of  a  man's 
heart  "by  what  you  know  of  him,  and  what 
you  know  of  yourselves,  and  what  you  know 
of  human  passion  and  human  conduct"  Fair- 
ly construed,  we  do  not  think  the  language 
conveyed  or  was  intended  to  convey  the  idea 
that  the  jury  should  judge  of  the  defendant's 
heart  by  what  they  individually  and  person- 
ally knew  of  him,  without  regard  to  the 
evidence,  which  is  the  error  assigned.  Taken 
in  connection  with  the  context,  it  conveyed 
the  idea  that  the  jury  were  to  judge  the  de- 
fendant's heart  by  his  language  and  conduct, 
by  what  they  knew  of  him  from  the  evidence, 
and  by  their  own  observation  and  experience 
of  human  passion  and  conduct,  and  that  is 
the  test  which  is  universally  applied  in  de- 
termining the  motive  of  human  action. 

[10]  The  last  exception  assigns  error  in 
charging  that  the  defendant  must  prove  his 
plea  or  defense  by  the  preponderance  of  the 
evidence.  That  charge  would  have  been  cor- 
rect If  we  could  safely  say  that  it  was  un- 
derstood and  applied  by  the  jury  only  to 
the  plea  of  self-defense.  But,  considering 
the  charge  as  a  whole,  we  cannot  satisfac- 
torily conclude  that  the  jury  may  not  have 
understood  from  it  that  the  defendant  must 
also  prove  the  plea  that  the  killing  was  ac- 
cidental by  the  preponderance  of .  the  evi- 
dence. 

[11]  The  plea  of  accidental  homicide,  if  in- 
deed it  can  properly  be  called  a  plea,  is  cer- 
tainly not  an  affirmative  defense,  and  there- 
fore does  not  impose  the  burden  of  proof  up- 
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on  the  defendant,  "because  the  state  cannot 
ask  for  a  conviction  unless  It  proves  that  the 
killing  was  done  with  criminal  Intent.  State  ▼. 
McDaniel,  68  S.  C.  304,  47  S.  E.  384,  102  Am. 
St  Rep.  661.  Turning  to  the  charge,  It  will  be 
seen  that  his  honor  spoke  of  the  plea  of  acci- 
dental killing  in  the  same  connection  with  the 
plea  of  self-defense,  and,  at  the  conclusion  of 
his  remarks  upon  that  subject,  he  Instructed 
the  jury:  "Now,  if  this  plea  is  made  out,  write 
a  verdict  of  not  guilty.  *  *  *  He  [the  de- 
fendant] must  satisfy  you  by  the  preponder- 
ance of  the  testimony  that  the  thing  is  as  he 
pleads  it"  Taking  the  charge  on  this  sub- 
ject as  a  whole,  the  jury  may  have  concluded 
that  the  burden  was  upon  defendant  to  prove 
that  the  killing  was  accidental,  which  is  not 
the  law. 
Judgment  reversed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 


(91  S.  C.  281) 

NICHOLSON  v.  VTJLLEPIGUE. 

(Supreme  Court  of  South  Carolina.     April  1. 

1912.) 

1.  Ejectment  (f  65«)— Pleading— Alleging 
Title. 

In  an  action  to  recover  real  property,  an 
allegation  of  ownership  is  an  allegation  of  ti- 
tle. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §5  165-174;   Dec.  iSig.  f  66.*] 

2.  Stipulations   (§  18*)— Conclusiveness— 
Effect— Matters  Concluded. 

In  an  action  involving  title  to  land,  an 
agreement  of  the  parties  that  the  deeds  may 
be  proved  by  either  the  originals  or  the  rec- 
ords does  not  preclude  an  objection  that  a  deed 
from  the  sinking  fund  commission  is  invalid 
because  the  record  shows  that  it  was  not 
signed  by  a  sufficient  number  of  the  commis- 
sioners. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  H  41-54;    Dec  Dig.  $  18. *1 

3.  Officers   (f  108*)— Mode  of  Exercising 
Powers. 

A  deed  to  land  from  the  sinking  fund  com- 
mission need  be  signed  only  by  a  majority  of 
the  commissioners. 

[Ed.    Note. — For    other    cases,    see   Officers. 
Cent  Dig.  §  184;    Dec  Dig.  §  108.*] 

4.  Evidence   ($  83*)— Presumption  of  Per- 
formance of  Duty. 

Where  the  record  of  a  deed  from  the  sink- 
ing fund  commission  shows  that  it  was  signed 
by  only  three  of  the  six  commissioners,  but 
the  probate  shows  that  it  was  signed  by  four, 
it  will  be  presumed  that  the  commissioners 
performed  their  duty,  and  that  the  deed  was 
executed  by  a  majority  of  the  commissioners. 

[Ed.  Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  §  105;    Dec  Dig.  |  83.*] 

5.  Ejectment   (§  65*)— Pleading  — Allega- 
tions of  Possession. 

In  an  action  involving  the  possession  of 
land,  an  allegation  that  a  party  is  seised  in 
fee  is  an  allegation  of  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  165-174;   Dec.  Dig.  f  65.*] 


6.  Appeal  and  Error    (|  927*)— Nonsuit— 
Presumption. 

On  appeal  from  a  nonsuit,  plaintiff's  evi- 
dence is  assumed  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2912,  2917,  3748,  4024; 
Dec.  Dig.  |  927.*] 

7.  Ejectment  (§  9*)— Necessity  of  Title. 

As  against  a  person  who  has  taken  wrong- 
ful possession  of  land,  the  previous  possessor 
need  not  prove  a  good  title  in  order  to  recover 
possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  ||  16-29;  Dec.  Dig.  *  9.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;  R.  E.  Copes,  Judge. 

Action  by  J.  N.  Nicholson  against  K.  S. 
Villepigue.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Thos.  J.  Klrkland  and  E.  D.  Blakeney,  for 
appellant  Clarke  &  Von  Tresckow,  for  re- 
spondent. 

FRASER,  J.  This  is  an  action  to  recover 
possession  of  land.  Kent  says  it,  the  law  of 
real  estate,  is  by  far  the  most  artificial  and 
complex  branch  of  our  law.  It  ought  to  be 
free  from  artifice,  and  as  simple  as  the  genius 
of  the  wisest  can  make  It  The  appellant's 
attorney  said  "there  Is  only  one  action  now 
under  the  Code."  That  is  true;  but  sim- 
plicity does  not  dispense  with  matters  of  sub- 
stance. It  Is  still  required  that  the  plaintiff 
shall  allege  his  right,  and  prove  the  right 
that  he  alleges.  In  this  case  the  complaint 
alleged  "that  the  plaintiff  is  the  owner  and 
seised  in  fee  of  a  tract  of  land,"  describing 
it;  that  the  defendant  for  some  years  past 
has  been  unlawfully  entering  upon  portions 
of  said  land,  and  cutting  down  and  destroy- 
ing wood;  that  the  defendant  has  taken  pos- 
session of  40  acres  of  said  land.  At  the  con- 
clusion of  the  plaintiff's  testimony,  a  mo- 
tion was  made  for  a  nonsuit  This  motion 
was  granted  because  the  plaintiff  had  not 
proved  title. 

[1]  1.  Plaintiff  alleged  ownership.  This 
was  an  allegation  of  title.  Had  plaintiff 
proved  title?  Plaintiff  proved  (a)  a  deed  to 
himself  from  James  6.  Glbbs;  (b)  a  deed 
from  the  sinking  fund  commission  to  James 
G.  Glbbs;  (c)  a  deed  from  the  sheriff  to  the 
sinking  fund  commission  (tax  title).  The  tax 
title  being  prima  facie  good  title,  the  plaintiff 
rested.  The  respondent  attacked  the  deed 
from  the  sinking  fund  commission  on  the 
ground  that  it  was  signed  by  only  three  of 
the  six  commissioners. 

[21  The  original  deed  was  not  produced, 
but,  under  an  agreement  of  counsel,  copies 
from  the  records  were  used.  The  appel- 
lant contends  that  the  respondent  had  no 
right  to  raise  the  question  under  the  agree- 
ment. The  agreement  to  allow  the  use  of 
the  "originals  or  the  records"  does  not  pre- 
clude any  objection  to  defects  apparent  on 
the  face  of  the  records  or  originals,  and  the 
defect  will  be  considered. 
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[3]  The  statute  provides  for  a  commission 
•of  six,  and  authorizes  them  to  sell.  In  the 
•case  of  Geter  v.  Commissioners  of  Tobacco 
'Inspection,  1  Bay,  356,  1  Am.  Dec.  621,  the 
<court  uses  this  language:  "In  this  act  the 
power  is  given  to  the  commissioners.  The 
•court  cannot,  therefore,  by  intendment  say 
that  the  act  of  four  commissioners  is  valid, 
when  the  act  gives  the  authority  to  five." 
In  that  case,  however,  an  officer  was  dis- 
charged for  nonperformance  of  duty,  and  the 
court  considered  it  as  if  it  were  a  trial  for 
a  crime,  and  the  commissioners  were  acting 
as  a  jury,  and  a  unanimous  verdict  was  re- 
quired. In  Bank  v.  Evans,  28  S.  C.  524,  6 
S.  E.  322,  the  court  says:  "Where  a  body  or 
board  of  officers  is  constituted  by  law  to  per- 
form a  trust  for  the  public  or  to  execute  a 
power  or  perform  a  duty  prescribed  by  law, 
it  Is  not  necessary  that  all  should  concur  in 
the  act  done.  The  act  of  the  majority  is  the 
act  of  the  body."  We  take  this  to  be  the 
rule  and  follow  it  here.  It  certainly  is  in  ac- 
cord with  the  leading  authorities  in  other 
states.  The  question  arises,  Is  this  deed  ex- 
ecuted by  a  majority? 

[4]  There  were  six  commissioners.  The 
record  shows  three  names  signed  to  the  deed 
to  Glbbs.  The  probate  shows  four.  That  a 
mistake  has  been  made  is  indisputable.  The 
probate  is  sworn  to.  The  record  Is  not.  We 
must,  therefore,  resort  to  presumptions  of 
law  to  solve  this  problem.  The  law  presumes 
the  correctness  of  the  record,  but  the  record 
is  contradictory.  There  is  no  presumption 
that  one  has  sworn  falsely.  There  is  a  pre- 
sumption that  public  officers  have  performed 
their  duty.  At  least  three  public  officers  ac- 
knowledged the  receipt  of  valuable  considera- 
tion, delivered  a  deed  to  a  probate  that  show- 
ed the  signatures  of  a  majority  of  the  board, 
and  it  must  be  assumed,  until  the  contrary 
appear,  that  a  majority  did  sign  the  deed. 
The  circuit  judge  erred  in  holding  that  the 
plaintiff  failed  to  prove  title  prima  facie, 
and  the  first  exception  is  sustained. 

[6,  6]  Plaintiff  alleges  that  he  is  "seised  in 
fee."  2  Washburn  on  Real  Property,  p.  583, 
says:  "Seisin  and  possession  are  nearly  iden- 
tical." This  court  in  Railroad  Company  v. 
Garner,  27  S.  C.  50,  2  S.  B.  634,  holds  that, 
when  plaintiff  alleges  that  it  is  "seised  in 
fee,"  it  alleges  possession.  The  allegations 
are  that,  the  plaintiff  being  In  possession, 
the  defendant  unlawfully  entered  upon  his 
land,  cut  down  his  wood  and  timber,  and 
took  from  him  the  possession  of  40  acres, 
more  or  less.  Plaintiff's  evidence  showed 
that  he  took  a  deed  from  James  G.  Gibbs  for 
a  certain  definite  tract  of  land  in  1896;  that 
he  put  an  agent  in  possession  of  the  tract  in 
1898,  who  has  been  in  possession  ever  since; 
that  he  rented  a  small  part  to  the  defendant 
some  years  ago  (1899);  that  he  offered  to 
sell  the  land  to  the  defendant,  who  declined 
to  purchase  on  the  ground  that  the  plaintiff 
had  no  title;   that  subsequently  the  defend- 


ant trespassed  upon  the  land,  and  took  pos- 
session of  a  portion  of  it  The  plaintiff  was 
entitled  to  have  the  trial  court  pass  upon 
this  question,  but  there  is  no  ruling  on  the 
subject.  The  court  might  stop  here,  but  the 
appellant  has  made  the  real  question  a  sub- 
ject of  appeal,  and  we  will  consider  it  Not 
one  of  these  statements  may  be  true,  but  on 
a  motion  for  a  nonsuit  they  are  assumed 
to  be  true. 

[7]  The  question  is,  Can  one  who  finds  that 
his  neighbor  has  a  defective  link  In  his  chain 
of  title  take  the  possession  of  the  land  from 
him,  and  put  the  previous  possessor  on  proof 
of  his  title?  To  that  question,  the  answer  Is, 
••He  cannot"  In  McColman  v.  Wilkes,  3 
Strob.  473,  474,  51  Am.  Dec.  637,  the  court 
says:  "Possession  Is  prima  facie  evidence  of 
title.  A  plaintiff  In  possession  without  any 
title  may  maintain  trespass  against  a  wrong- 
doer. Evidence  by  the  defendant  that  plain- 
tiff is  holding  without  right  or  against  right 
cannot  avail  the  defendant,  unless  he  can 
show  that  the  title  is  in  himself  or  somebody 
under  whom  he  acted."  We  know  of  no  case 
that  overrules  this  decision.  It  would  be 
only  confusing  to  multiply  authorities  or  ex- 
tend this  opinion.  In  the  recent  case  of 
Beaufort  Land  &  Investment  Co.  v.  New  Riv- 
er Lumber  Co.,  86  S.  C.  358,  68  S.  E.  637, 
30  L.  R.  A.  (N.  S.)  243,  Mr.  Justice  Woods 
makes  a  review  of  the  cases  that  makes  fur- 
ther citation  unnecessary. 

The  first  and  third  exceptions  are  sustain- 
ed, and  the  second  is  overruled. 

The  judgment  of  this  court  is  that  order  of 
nonsuit  herein  be  set  aside,  and  the  case  re- 
manded for  a  new  trial. 

GARY,  C.  J.,  and  WOODS,  HYDRICK, 
and  WATTS,  JJ.,  concur. 


(70  W.  Va.  480) 

BOARD  OF  EDUCATION  OF  ELK  DIST„ 
MINERAL  COUNTY,  v.  HARVEY. 

(Supreme  Court  of  Appeals  of  West  Virginia, 

March  12,  1912.) 

(Syllabu*  by  the  Court.) 

1.  Witnesses  (f  154*)  —  Competency  — 
Transactions  with  Decedent. 

A  party  to  a  suit  is  competent  to  testify  in 
his  own  behalf  against  a  board  of  education  in 
relation  to  a  personal  transaction  between  him- 
self and  a  deceased  member  of  such  board. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  ^  661;  Dec  Dig.  §  154.*] 

2.  Schools  and  School  Districts  (§  67*)— 
Board  or  Education  —  Appointment  op 
Agent. 

A  board  of  education,  at  a  regular  meet- 
ing, may  lawfully  appoint  one  of  its  members 
its  agent  to  procure  necessary  ground  on  which 
to  erect  a  public  schoolhouse;  and,  if  such 
agent,  acting  within  the  scope  of  his  authority, 
procure  a  lease  of  ground,  upon  reasonable 
terms  with  a  landowner,  he  thereby  binds  his 
principal. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {§  168,  169;  Dec. 
Dig.  *  67.*] 
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3.  Principal  and  Agent  (§  100*)— Authob- 
itt  of  Agent. 

Authority  to  an  agent  to  procure  a  lease 
of  ground  carries  implied  power  to  agree  with 
the  landowner  upon  the  terms  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ft§  262-273,  845,  364, 
868-374;   Dec  Dig.  §  100.*] 

4.  Schools  and  School  Districts  (§  67*)— 
Contracts  bt  Agent— Ratification. 

If  a  board  of  education  erect  a  school- 
house  upon  ground  acquired  for  it  by  its  duly 
appointed  agent,  and  use  it  for  public  school 
purposes  for  a  term  of  years,  it  thereby  im- 
pliedly ratifies  the  contract  made  by  its  agent 
with  the  landowner,  provided  its  terms  be  such 
as  the  board  itself  could  lawfully  make. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |§  168,  169;  Dec. 
Dig.  {  67.*] 

Brannon,  J.,  dissenting  in  part 
Error  to  Circuit  Court,  Mineral  County. 
Action  by  the  Board  of  Education  of  Elk 
District,  Mineral  County,  against  Martha  T. 
Harvey.    Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

William  MacDonald;  for  plaintiff  in  error. 
F.  C.  Reynolds,  for  defendant  in  error. 

WILLIAMS,  J.  The  board  of  education 
of  Elk  district,  Mineral  county,  sued  Mrs. 
Martha  Harvey  before  a  Justice  of  the  peace 
for  the  value  of  a  public  schoolhouse,  and  ob- 
tained judgment  Mrs.  Harvey  appealed  to 
the  circuit  court,  and,  on  a  new  trial  therein 
had,  the  court  directed  a  verdict  for  de- 
fendant and  entered  judgment  thereon,  and 
plaintiff  has  brought  the  case  here  on  writ  of 
error. 

[1]  The  schoolhouse  had  been  built  on  de- 
fendant's lot  by  the  b6ard  of  education  about 
18  years  before  this  suit  was  instituted,  but 
had  not  been  used  for  public  school  purposes 
for  about  4  years.  Just  before  the  bringing 
of  the  suit,  the  board  of  education  had  adver- 
tised the  schoolhouse  for  sale;  whereupon 
defendant  took  possession  of  it,  claiming  it 
as  her  property.  No  deed  of  sale  or  lease 
was  made  to  the  board  of  education  for  the 
lot  on  which  the  schoolhouse  was  built,  and 
no  memorandum  of  any  agreement  with  Mrs. 
Harvey  appears  upon  its  records.  The  only 
evidence  of  any  agreement  between  them  is 
the  testimony  of  Mrs.  Harvey,  who  says  that 
Steven  Dixon,  her  brother,  who  was  at  that 
time  president  of  the  board  of  education,  or- 
ally agreed  with  her  that,  if  she  would  per- 
mit them  to  erect  the  schoolhouse  upon  her 
lot,  she  might  have  the  building  whenever  it 
ceased  to  be  used  for  schoolhouse  purposes; 
and  that  she  received  no  other  consideration 
for  the  use  of  the  lot  This  testimony  is  not 
denied.  But  objection  is  made  to  it  on  the 
alleged  ground  that,  Dixon  being  dead,  Mrs. 
Harvey  is  not  a  competent  witness  to  prove 
the  personal  transaction  between  them.  This 
objection  is  not  well  taken.  Section  23,  c. 
130,  Code  1906,  removes  the  common-law  dis- 
ability upon  parties  to  suits,  and  permits 
them  to  testify  in  their  own  behalf,  except 


In  relation  to  certain  matters,  when  such, 
matters  are  to  be  used  as  evidence  against 
certain  designated  persons.  But  the  testi- 
mony in  this  case  does  not  fall  within  the' 
exception.  True  Mrs.  Harvey  is  a  party  to> 
the  suit,  and  her  testimony  relates  to  a  per- 
sonal transaction  had  with  a  person  who  was- 
deceased  at  the  time  her  testimony  Is  given. 
But  these  circumstances  alone  do  not  dis- 
qualify her.  There  is  still  another  qualifi- 
cation which  must  exist  before  her  testimony 
would  be  rendered  inadmissible,  and  that  Is- 
that  it  must  be  against  a  person  who  stands 
in  a  certain  designated  relation  to  the  de- 
ceased person  with  whom  the  personal  trans- 
action was  had.  If  the  testimony  is  not 
against  such  a  person,  it  is  clearly  admissible 
under  the  broad  enabling  provision  of  the 
statute.  Before  Mrs.  Harvey's  testimony 
could  be  excluded,  it  would  have  to  appear 
that  it  was  evidence  against  "the  executor,, 
administrator,  heir  at  law,  next  of  kin,  as- 
signee, legatee,  devisee  or  survivor"  of  Steven 
Dixon.  The  board  of  education  occupies 
none  of  these  relations  to  one  of  Its  deceased 
members.  Mrs.  Harvey  was  therefore  com- 
petent to  testify  concerning  the  oral  agree- 
ment between  herself  and  the  deceased  presi- 
dent of  the  board  of  education. 

[2-4]  But  counsel  for  plaintiff  In  error  in* 
sist  that  a  board  of  education  can  only  act 
collectively  and  that  one  member  cannot 
make  a  contract  binding  the  board.  This  is 
generally  true.  But  may  it  not  have  ratified 
the  contract  made  between  defendant  and  its 
deceased  president?  The  contract  proven  by 
defendant's  testimony  is  clearly  such  a  con- 
tract as  the  board  had  power  to  make. 
Plaintiff  says  there  is  no  proof  that  it  made 
the  contract  But  it  does  not  deny  that  its 
president  made  it  for  its  benefit  Did  Dixon 
not  act  as  agent  for  the  board  in  making  the 
agreement,  and  did  it  not  subsequently  rat- 
ify it?  A  board  of  education,  like  any  other 
corporation,  may  act  through  its  agent;  and 
if  the  act  be  one  the  board  itself  can  law- 
fully perform,  and  the  agent  do  not  exceed 
the  limits  of  that  power  delegated  to  him,  in 
performing  it,  he  thereby  binds  his  principal. 
35  Cyc.  963.  Witness  I.  E.  Oats,  who  was 
a  member  of  the  board  of  education  when  the 
schoolhouse  was  built,  and  was  also  a  mem- 
ber at  the  time  this  case  was  tried  in  the 
court  below,  testifies  that  at  a  board  meet- 
ing they  decided  to  build  the  schoolhouse, 
and  that  Mr.  Dixon  remarked  that  he  would 
procure  the  lot  on  which  to  build  it;  that 
Mr.  Dixon  told  them  afterwards  that  he  had 
procured  the  lot;  hut  in  what  way  witness 
did  not  know.  Witness  was  then  asked  if  the 
board  had  ever  acted  upon  any  terms  re- 
specting the  lot,  and  answered:  "No;  never 
anything  said.  We  left  it  to  him  to  get  the . 
lot,  and  he  simply  told  us  he  had  gotten  it" 
This  proves  that  the  board  constituted  Dixon 
its  agent  for  the  purpose  of  acquiring  the  lot 
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and  vested  him  with  the  power,  necessarily. 
Incident  thereto,  to  agree  upon  the  terms 
with  the  owner  of  the  lot  The  subsequent 
erection  of  the  schoolhonse  on  the  lot,  and 
the  continued  occupancy  of  it  for  a  period  of 
16  or  18  years,  was  an  implied  ratification  of 
the  contract  made  by  Dixon.  If  Dixon  did 
not  report  the  terms  of  the  contract  made 
with  defendant  to  the  board  of  education  at 
a  meeting  for  ratification,  it  was  simply  the 
case  of  a  failure  of  the  agent  to  make  full 
report  to  his  principal,  a  matter  for  which 
defendant  Is  in  no  sense  responsible.  The 
board  had  constructive,  if  not  actual,  notice 
of  the  terms  of  the  contract,  because  its 
own  agent,  acting  within  the  scope  of  his 
powers,  had  made  the  terms.  Moreover,  the 
contract,  thus  informally  made  by  Its  agent, 
was  ratified  by  the  board  by  accepting  its 
benefits.  It  immediately  thereafter  erected  a 
schoolhouse,.  and  used  the  lot  for  a  long  ser- 
ies of  years.  This  is  an  Implied  ratification. 
35  Cyc.  963;  Johnson  v.  Cedar  School  Corpo- 
ration, 117  Iowa,  319, 90  N.  W.713;  Jones  v. 
Iosco  School  District  No.  3,  110  Mich.  363,  68 
N.  W.  222;  Haney  School  Furniture  Co.  v. 
School  District,  133  Mich.  241,  94  N.  W.  726; 
Keyser  v.  Senapee  District  No.  8,  35  N.  H. 
477. 

The  board  should  have  taken  a  written 
lease  from  defendant,  and  should  have  kept 
a  record  of  its  proceedings.  But  its  failure 
to  do  so  certainly  cannot  defeat  the  rights 
of  defendant  The  burden  is  on  plaintiff  to 
prove  its  case;  and  it  has  signally  failed 
to  prove  any  kind  of  an  agreement  with  de- 
fendant which  would  give  it  a  right  to  oc- 
cupy her  lot  •  If  the  contract  proven  by  de- 
fendant's testimony  is  not  the  one  on  which 
the  board  acted,  there  was  no  contract  what- 
ever. 

Mrs.  Harvey  testifies  that  she  was  to  re- 
ceive no  other  consideration  for  the  use  of 
the  lot  than  the  building,  when  it  ceased  to 
be  used  for  public  school  purposes.  The 
character  of  the  building,  the  length  of  time 
the  board  of  education  made  use  of  it,  taken 
In  connection  with  the  rental  value  of  the 
ground,  prove  that  the  consideration  for  the 
use  of  the  land  was  indeed  very  reasonable. 
Section  33,  c.  45,  Code  1899  (Code  1906,  c  45, 
I  33),  authorizing  boards  of  education  to  sell 
schoolhouses  that  are  not  needed  for  public 
schools,  and  giving  the  purchaser  right  to 
remove  them,  in  certain  instances,  has  no 
bearing  upon  this  case.  The  Legislature 
cannot  empower  a  board  of  education  to  sell 
property  that  it  does  not  own.  The  statute 
presupposes  title  in  the  board  for  the  pub- 
lic use.  There  is  no  proof  whatever  to  sus- 
tain plaintiff's  case,  and  the  judge  was  Jus- 
tified in  directing  a  verdict  for  defendant 

We  affirm  the  judgment 

BRANNON,  J.  I  agree  to  the  decision, 
but  not  to  point  2.    I  question  the  power  of 


a  board  of  such  narrow  power,  which  must 
act  in  a  body,  to  constitute  an  agent  with 
power  to  finally  bind  it,  in  absence  of  rati- 
fication.   Point  2  is  too  broad. 


(70  W.  Va.  496) 
STAB  GROCER  CO.  ▼.  BRADFORD  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Principal  and  Surety  (§  20*)— Creation 
of  Relation— Execution  of  Written  In- 
strument. 

Sureties  in  a  bond  are  not  released  by 
omission  of  the  principal  to  execute  it,  if  he 
is  bound  by  law  or  a  collateral  contract,  re- 
cited in  the  bond,  for  the  performance  of  the 
duty  recited  in  the  condition  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  §{  89-42;  Dec.  Dig.  § 
20.*] 

2.  Principal  and  Surety  (f  20*)— Creation 
of  Relation— Execution  of  writing. 

Such  technical  incompleteness  in  the  bond, 
under  such  circumstances,  imposes  upon  the 
obligee  no  duty  of  inquiry  as  to  whether  it  was 
delivered  by  the  sureties  on  condition  that  the 
principal  should  execute  it,  nor  to  require  him 
to  do  so,  since  the  sureties  suffered  no  substan- 
tial prejudice  from  such  omission. 

[Ed.  Note.— For  other  cases,  see  Principal' 
and  Surety,  Cent  Dig.  §|  39-42;  Dec  Dig.  § 
20.*1 

3.  Evidence  (§5  250,  265*) —Admissions — 
Nature  and  Form. 

Receipts,  statements,  and  other  evidences 
of  liability  in  the  handwriting  of  the  principal 
are  admissible  evidence  against  the  sureties, 
and  prove  prima  facie  liability  on  their  part. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Die.  |f  976-982,  1029-1050;  Dec.  Dig. 
§§  250,  265.*] 

4.  Evidence  (§  171*)— Best  and  Secondary 
Evidence— Relation  of  Witness  to  Sub- 
ject-Matter. 

Relation  of  a  witness  to  the  subject-mat- 
ter of  his  testimony,  such  as  his  incumbency  of 
an  office  in  a  private  corporation  .on  whose  be- 
half, as  a  party  to  the  suit,  he  is  to  testify, 
may  be  shown  by  his  oral  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  460,  528;   Dec.  Dig.  §  171.*] 

Error  to  Circuit  Court,  Ritchie  County. 

Action  by  the  Star  Grocer  Company 
against  W.  Bradford  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Robinson  &  Prunty,  for  plaintiffs  In  error. 
Kreps  &  Russell  and  Adams  &  Cooper,  for 
defendant  In  error. 


POFFENBARGER,  J.  [1]  The  bond  con- 
stituting the  basis  of  this  action,  and  given 
by  a  traveling  salesman  to  secure  faithful 
performance  of  his  written  contract  with  his 
principal,  contains,  in  the  obligatory  clause 
thereof,  the  name  of  the  salesman,  described 
as  principal,  and  the  condition  recites  his 
employment,  his  duty  to  collect  accounts  for 
his  employer,  and  the  existence  of  an  article 
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of  agreement  between  them,  giving  its  date, 
but  is  signed  by  the  two  defendants  herein 
only  as  sureties.  Its  obligation  as  to  them 
is  denied  on  two  grounds:  (1)  Its  acceptance 
by  the  obligee  In  an  obviously  incomplete 
condition ;  and  (2)  acceptance  thereof  by  the 
obligee  with  knowledge  of  Its  execution  and 
delivery,  upon  condition  that  other  persons, 
who  did  not  do  so,  were  to  execute  it  as  sure- 
ties along  with  the  defendants  and  the  prin- 
cipal, one  O.  J.  Wilson. 

Incompleteness  of  a  bond  on  its  face,  when 
tendered  to  the  obligee,  is  sufficient  to  put 
him  upon  Inquiry  as  to  whether  those  whose 
signatures  it  bears  intended  to  be  bound  by 
it  in  such  condition.  This  Is  particularly 
and  universally  true  when  the  names  of  per- 
sons, apparently  contemplated  as  additional 
sureties  appearing  in  the  body  of  the  bond 
or  elsewhere,  have  not  been  signed  to  it 
Wendllnger  v.  Smith,  75  Va.  309,  40  Am.  Rep. 
727;  Nash  v.  Fugate,  32  Orat  595,  34  Am.  Rep. 
780;  Ward  v.  Churn,  18  Grat.  801,  98  Am. 
Dec.  749;  Hicks  v.  Goode,  12  Leigh,  479,  37 
Am.  Dec.  677.  The  apparent  imperfection  Is 
suggestive  of  a  delivery  upon  condition,  and 
imposes  upon  the  obligee  the  duty  of  inquiry 
as  to  whether  there  was  such  a  qualified  deliv- 
ery, omission  of  which  releases  the  sureties ; 
and  parol  evidence  is  admissible  to  prove  the 
condition,  which  diligent  inquiry  would  have 
revealed. 

Nothing  on  the  face  of  this  bond,  however, 
indicates  Incompleteness  as  to  the  sureties, 
or  failure  of  any  person  to  sign  it  as  surety. 
But  lack  of  the  signature  of  the  principal 
renders  it  in  a  sense  incomplete,  and  this 
fact  is  relied  upon  as  having  the  same*  effect 
as  incompleteness  in  respect  of  sureties.  As 
to  whether  lack  of  the  signature  of  the  prin- 
cipal raises  the  same  duty  on  the  part  of  the 
obligee,  and  discharges  the  sureties  in  case 
of  omission  thereof,  the  authorities  are  in 
conflict.  In  some  jurisdictions  and  under 
some  circumstances,  the  sureties  are  held  not 
bound.  Wood  v.  Washburn,  2  Pick.  (Mass.) 
24 ;  Ferry  v.  Budget,  21  Oonn.  602 ;  Brown  v. 
Jetmore,  70  Mo.  228,  35  Am.  Rep.  425;  Rus- 
sell v.  Annable,  109  Mass.  72,  12  Am.  Rep. 
665 ;  Bryant  v.  Kinyon,  127  Mich.  152,  86  N. 
W.  531,  53  L.  R.  A.  801;  Bean  v.  Parker,  17 
Mass.  591 ;  People  v.  Hartley,  21  Cal.  585,  82 
Am.  Dec.  758;  Johnson  v.  Township,  39  Mich. 
187,  33  Am.  Rep.  372;  Lyman  v.  Williams, 
84  111.  App.  82.  On  the  contrary,  many  cases 
hold  the  bond  good  and  valid  as  to  the  sure- 
ties, without  the  signature  of  the  principal, 
when  the  latter  is  bound  by  law  or  his  spe- 
cial contract  for  the  debt  or  default  for 
which  the  bond  was  given.  State  v.  Bow- 
man, 10  Ohio,  445;  Trustees  v.  Sheib,  119  111. 
579,  8  N.  E.  189 ;  Pima  County  v.  Snyder,  5 
Ariz.  45,  44  Pac.  297;  Cockrill  v.  Davie,  14 
Mont.  131,  35  Pac.  958 ;  Mitchell  v.  Building 
Stone  Co.  (Tex.  a  v.  App.)  129  S.  W.  148; 
Wright  v.  Jones,  55  Tex.  Civ.  App.  616, 120  S. 
W.  1139 ;  Williams  v.  Marshall,  42  Barb.  (N. 


7.)  524;  Brewing  Ass'n  v.  Hayes,  97  Fed. 
859,  38  C.  C.  A.  449.  The  decided  weight  of 
authority  throughout  the  country,  and  es- 
pecially of  the  later  cases,  Is  that  the  sure- 
ties are  bound  by  such  an  instrument,  if  the 
principal  is  bound  by  law  or  his  special  con- 
tract for  the  debt  or  default  for  which  the 
sureties  have  obligated  themselves. 

[2]  The  argument  of  inconvenience  or  vio- 
lation of  technical  rules  Is  answered  by  the 
court  in  State  v.  Bowman,  cited,  as  follows: 
"Great  reliance  is  placed  upon  the  fact  that, 
If  the  instrument  is  not  executed  by  the 
principal,  it  will  affect  the  remedy  over 
against  him  by  the  securities.  There  would 
be  great  force  in  this  argument,  if  the 
remedy  were  destroyed;  but  if  it  is  not,  the 
force  and  the  extent  of  his  liability  to  them 
are  unimpaired.  Whether  they  could  use  the 
bond,  per  se,  as  evidence  of  his  liability  pre- 
sents a  question  merely  of  convenience  in  the 
use  of  the  right,  but  does  not  affect  the  right 
itself,  any  more  than  would  the  loss  or  de- 
struction of  the  bond/'  That  the  sureties 
can  recover  from  the  principal  what  they 
have  been  compelled  to  pay  on  account  of 
their  suretyship  in  a  bond,  not  executed  by 
the  principal,  is  asserted  In  Harnsberger  v. 
Yancey,  33  Grat  527.  This  being  true.,  the 
sureties  are  not,  in'  any  substantial  sense, 
prejudiced  by  Inability  of  the  obligee  to  sue 
the  principal  along  with  them  on  the  bond. 
The  ground  of  their  release,  in  case  of  the 
omission  of  a  surety  to  sign,  as  contemplated 
by  the  parties,  is  the  injury  resulting  to 
those  who  signed,  in  case  they  were  bound, 
because  of  their  inability  to  exact  contribu- 
tion from  the  omitted  cosurety,  since  he  la 
not  bound  at  all.  This  result  cannot  be 
predicated  of  the  omission  of  the  principal 
to  sign,  when  the  law  or  another  contract 
binds  him  as  firmly  and  fully  as  the  bond 
would  have  bound  him,  had  he  executed  it, 
and  for  the  benefit  of  the  sureties  under  the 
law  of  subrogation,  as  well  as  that  of  the 
obligee.  Every  rule  and  exception  is  coexten- 
sive only  with  the  reason  underlying  it;  and, 
as  there  is  no  substantial  reason  for  dis- 
charge of  the  sureties  under  such  circum- 
stances, they  should  be  held  liable.  The 
equitable  remedies  for  subrogation  and  in- 
demnity are  as  fully  available  and  efficacious 
as  if  the  principal  had  executed  the  bond. 
In  no  substantial  sense,  therefore,  are  the 
sureties  affected  by  the  omission. 

The  record  discloses  no  direct  evidence  of 
notice  to  the  obligee  of  any  agreement  with 
the  two  defendants,  the  obligors  in  the  bond, 
for  additional  sureties.  The  charge  of  such 
notice  stands  upon  the  theory  of  agency  on 
the  part  of  the  principal  debtor  to  obtain  the 
bond.  Having  sought  employment  by  the 
obligee,  he  had  been  required,  as  a  condition, 
to  give  a  bond  with  two  sureties,  to  be  ap- 
proved by  his  employer.  He  submitted  the 
names  of  the  two  defendants,  but  no  others, 
so  far  as  the  evidence  indicates,  and  they, 
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after  investigation  as  to  their  financial  abili- 
ty, were  accepted.  Then  Wilson,  the  princi- 
pal debtor,  went  and  procured  their  signa- 
tures to  the  bond  as  prepared  by  the  obligee. 
'He  obtained  and  gave  this  bond  as  a  condi? 
tion  of  his  employment  Prior  to  that  time, 
he  had  not  been  unconditionally  employed, 
nor  permanently  employed  at  all.*  Obvious- 
ly, therefore,  the  procurement  of  the  bond 
was  primarily  his  business,  and  not  that  of 
his  employer,  and  accordingly  he  must  be 
held  to  have  acted  for  and  on  behalf  of  him- 
self, and  not  of  his  prospective  employer,  in 
the  procurement  of  it  No  authority  sus- 
taining the  contention  of  the  plaintiff  In  er- 
ror for  the  theory  of  agency,  under  such  cir- 
cumstances, has  been  produced  or  found. 
Newlin  v.  Beard,  6  W.  Va.  110,  invoked  for 
the  purpose,  does  not  do  so.  Before  the  prin- 
cipal debtor  in  that  case  was  directed  to  ob- 
tain sureties  on  the  bond,  it  had  been  accept- 
ed as  complete,  without  any  sureties  on  it 
Here  there  had  been  no  such  acceptance. 
There  the  obligee,  having  completed  a  con- 
tract, made  the  debtor  his  agent  to  obtain 
sureties.  Here  the  principal  acted  for  him- 
self, because  no  contract  had  been  completed. 
He  was  making  a  contract  for  his  own  bene- 
fit. The  facts  here  shown  apply  the  rule 
stated  in  Lyttle  v.  Cozad,  21  W.  Va.  183,  de- 
claring the  principal  to  be  the  agent  of  the 
sureties. 

[31  Wilson  defaulted  and  left  the  country. 
His  successor,  as  salesman  for  the  territory 
he  had  traveled,  called  upon  the  customers 
of  his  employer,  and  obtained  from  them  evi- 
dence of  the  collections  made  by  Wilson  in 
the  form  of  invoices  receipted  by  him  and 
checks  in  payment  of  invoices,  made  payable 
to  his  employer  and  collected  by  him,  after 
his  indorsement  of  his  employer's  name  by 
him  as  agent.  These  receipted  invoices  and 
checks  were  admitted  as  evidence  of  liability 
on  the  bond.  A  statement  in  the  handwrit- 
ing of  Wilson,  showing  a  balance  against 
him  of  $460.75,  for  which  he  gave  his  check, 
together  with  the  protested  check,  were  al- 
so introduced  as  evidence,  supplemented  by 
proof  of  lack  of  funds  in  the  bank  on  which 
the  check  was  drawn  to  pay  it.  In  one  in- 
stance, the  customer  testified  to  the  pay- 
ment of  a  bill  not  accounted  for  by  Wilson. 
In  all  the  instances  in  which  checks  appear- 
ed to  have  been  given  and  indorsements 
made  by  Wilson,  his  handwriting  was  prov- 
ed. In  addition  to  this  evidence,  the  book- 
keeper of  the  employer,  with  the  books  in 
his  possession  and  at  hand,  testified  to  the 
delivery  and  shipment  of  all  the  goods,  the 
purchase  money  of  which  was  shown  to  have 
been  collected,  as  aforesaid.  Admissibility 
and  sufficiency  of  this  evidence  are  challeng- 
ed on  account  of  its  alleged  secondary  char- 
acter. It  is  unnecessary  to  enter  upon  an 
inquiry  as  to  the  classification  of  evidence 
referred  to  in  the  brief.  The  receipts, 
checks,  and  statement  in  the   handwriting 


of  the  principal  constitute  admissions  by 
him,  made  within  the  period  of  his  employ- 
ment and  in  the  course  thereof,  and  are  ad- 
missible against  the  sureties,  according  to 
all  authority,  and  sufficient,  in  the  absence 
of  any  contradiction  thereof,  to  fix  liability 
upon  them.  "Accounts,  entries,  and  written 
statements  by  the  principal  are  prima  facie 
evidence  against  his  sureties ;  in  some  states 
being  conclusive."  32  Cyc.  137.  See,  also, 
Brandt  on  Suretyship,  f §  797-800 ;  1  Green- 
leaf,  Ev.  ||  187,  188.  To  the  admission  in 
argument  of  the  admissibility  of  this  evi- 
dence against  Wilson,  if  he  were  a  party, 
we  add  these  authorities,  conclusively  show- 
ing it  to  be  likewise  admissible  against  his 
sureties.  Clearly  admissible,  covering  the 
full  amount  of  the  recovery  and  wholly  un- 
contradicted, it  precludes  any  possible  ver- 
dict, other  than  the  one  rendered;  and 
therefore  the  error,  if  any,  in  admitting  the 
testimony  of  the  bookkeeper  as  to  the  de- 
livery of  the  goods  was  obviously  harmless. 
Hence  there  is  no  occasion  for  inquiry  as  to 
its  admissibility. 

[4]  The  testimony  of  McConnaughey,  pres- 
ident of  the  plaintiff  company,  was  objected 
to  for  lack  of  documentary  proof  of  his  posi- 
tion as  president  According  to  well-settled 
practice,  his  own  evidence  as  to  that  was 
sufficient  to  establish  it  prima  facie,  because 
the  fact  was  collateral  in  character.  His 
office  in  the  corporation  was  not  in  issue. 
The  sole  purpose  of  proof  of  his  position 
was  to  show  how  or  why  he  had  done  cer- 
tain things  and  possessed  certain  knowledge. 
To  establish  such  a  status  for  such  purpose, 
the  highest  and  best  evidence  is  not  requir- 
ed. Generally,  it  is  conceded.  In  qualify- 
ing experts,  physicians  and  lawyers  are  not 
required  to  produce  their  licenses.  Their 
oral  testimony  suffices  everywhere. 

These  conclusions  destroy  the  basis  of  air 
the  numerous  assignments  of  error.  The 
court  properly  refused  to  set  aside  the  ver- 
dict, and  rendered  judgment  upon  it.  It 
did  not  err  in  holding  the  defendants  liable 
on  the  bond.  There  was  no  error  in  admit- 
ting the  receipts  and  checks  to  establish  the 
liability  and  its  extent  There  was  no  error 
in  permitting  McConnaughey  to  testify.  If 
there  was  any  error  in  the  admission  of 
Brohard's  testimony  as  to  sales  of  goods, 
Wilson's  written  admissions  and  the  testi- 
mony of  a  customer,  all  uncontradicted,  cov- 
ered all  of  that  Some  of  the  instructions 
-asked  for  by  the  defendants  and  refused 
were  In  direct  conflict  with  the  law  as  here 
stated,  and  others  declared  legal  propositions 
having  no  foundation  in  the  evidence.  It 
would  subserve  no  good  purpose  to  quote  and 
analyze  them.  From  what  has  been  said,  it 
is  apparent  that  there  was  no  evidence  of 
any  fraud  In  the  procurement  of  the  bond. 
If  there  was  any  error  in  the  rulings  upon 
objections  to  evidence,  it  was  harmless  for 
the  reasons  herein  stated.     Practically  all 
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of  such  objections  were  based  upon  the  un- 
tenable positions  already  disposed  of. 

Seeing  no  error  in  the  judgment,  we  af- 
firm it 

(70  W.  Va.  502). 

DELANET  v.  UNITED  STATES  EXPRESS 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12,  1912.) 

(Byttobu*  by  the  Court.). 

1.  Cabbibbs  (§  176*)— Carbiaqe  of  Goods- 
Connecting  Cabbiebs. 

Where  one  carrier  receives  goods  for 
transportation  part  of  the  way  to  destination, 
and  delivers  the  goods  at  the  end  of  its  car- 
riage to  another  carrier  for  carriage  to  desti- 
nation, the  contract  is  several;  and  there  may 
be  a  suit  only  against  the  carrier  that  is  liable 
for  delay  of  transportation* 

[Ed. .  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  766-774;  Dec  Dig.  §  176.*] 

2.  Cabbiebs  (H  103,  105*)  —  Carriage  of 
Goods— Delay— Action— Damages. 

Where  a  written  complaint  is  filed,  in  an 
action  before  a  justice,  against  a  carrier  for 
delay  of  transportation  of  goods,  in  order  to 
recovery,  not  of  general,  but  special,  damages 
resulting  from  such  delay,  there  must  be  in  the 
complaint  some  specification  of  the  grounds  for 
special  damages;  and  there  must,  also,  be  no- 
tice to  the  carrier,  at  the  time  of  shipment,  of 
circumstances  calling  for  speed  of  transporta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  f(  436-438,  461-158;  Dec  Dig.  |{ 
103,  105.*] 

3.  Cabbiebs  (f  05*)  —  Carriage  of  Goods- 
Delay— Care  Required. 

The  rule  that  a  carrier  is  an  insurer  of 
safe  delivery  of  goods  committed  to  it  for 
.  transportation  does  not  apply  to  liability  for 
delay  of  transportation.  In  such  case,  the 
carrier  is  not  bound  to  the  highest  possible  or 
utmost  care  for  rapid  transportation,  but  only 
for  reasonable  and  ordinary  care  and  diligence 
to  avoid  delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  396-433;   Dec  Dig.  §  95.*] 

4.  Cabbiebs  (§  158*)—  Carriage  of  Goods- 
Limitation  of  Liability— Delay. 

A  bill  of  lading  for  goods  shipped,  given 
by  a  carrier,  fixing  their  value,  and  providing 
that  the  carrier  shall  in  no  event  be  liable  be- 
yond that  value,  relates  to  loss  of  the  goods, 
and  does  not  preclude  recovery  for  delay  of 
transportation,  or  fix  amount  of  damages  for 
delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  663-667,  699-703%,  708-710, 
718,  718%;   Dec  Dig.  |  158.*] 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  A.  L.  Delaney  against  the  United 
States  Express  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  granted. 

Fred  O.  Blue  and  Arthur  D.  Dayton,  for 
plaintiff  in  error.  Wilcox  &  Musgrave,  for 
defendant  in  error. 


BRANNON,  P.  A.  L.  Delaney  brought 
action  before  a  Justice  against  the  United 
States  Express  Company  and  the  Adams  Ex- 


press Company,  and  the  case  went  on  ap- 
peal to  the  circuit  court  In  that  court, 
the  plaintiff  entered  a  nonsuit  as  to  the 
Adams  Express  Company,  and  recovered  a 
verdict  and  judgment  against  the  United 
States  Express  Company,  which  company  ap- 
peals to  this  court 

[1]  We  do  not  understand  that  it  is  meant 
by  defense  counsel  that  it  was  error  to  allow 
a  nonsuit  or  dismissal  as  to  the  Adams  Ex- 
press Company.  If  we  regard  the  cause  of 
action  as  for  a  tort,  Delaney  could  sue  both 
companies,  or  either,  and  could  dismiss  as 
to  either.  But  we  regard  the  action  as  ex 
contractu,  not  a  joint  contract  by  two  com- 
panies, but  several;  and  there  could  be  dis- 
missal as  to  one.  The  Adams  Company 
undertook  carriage  only  from  Elkins  to 
Belihgton,  the  United  States  Company  from 
Belington  to  Salem — separate  contracts. 
What  is  meant  by  counsel  in  first  assignment 
of  error  Is  that  the  United  States  Company 
is  not  liable,  but  the  Adams  Company,  and 
that  the  nonsuit  released  the  company  really 
liable.  This  is  immaterial,  because  the  ques- 
tion at  last  is,  Is  the  United  States  Express 
Company  liable?  This  first  assignment  of 
error  is  the  refusal  of  a  new  trial.  It  is 
claimed  that  it  was  never  shown  that  the 
drill  for  boring  wells  came  to  the  hands  of 
the  United  States  Express  Company.  The 
drill  was  delivered  at  Elkins  to  the  Adams 
Company,  which  had  its  terminus  of  carriage 
at  Belington,  it  being  the  initial  carrier,  and 
carriage  was  to  be  continued  from  Belington 
to  Salem  by  the  United  States  Company,  the 
final  carrier.  Express  freight  put  in  the 
car  at  Elkins  by  the  Adams  Company  for 
carriage  beyond  Belington  would  not  be 
taken  out  at  Belington,  but  would  remain 
in  the  car,  and  the  car  go  on  to  Grafton. 
When  the  drill  reached  Belington,  the  way- 
bill made  by  the  Adams  Company  ipon  the 
delivery  to  it  at  Elkins  was  handed  over 
by  the  Adams  Company  to  the  United  States 
Company,  and  the  United  States  Company 
receipted  to  the  Adams  Company  for  the 
drill  as  delivered  to  it  for  carriage  on.  The 
car  remained  at  Belington  only  five  minutes, 
and  the  expressage  was  not  rebilled  at  once ; 
but  it  was  assumed  that  it  was  on  the  car, 
and  receipted  for  by  the  United  States  Com- 
pany, as  delivered  to  it,  on  the  faith  of  the 
waybills  made  on  shipment  from  Elkins. 
The  article  was  not  rebilled  on  sight  or 
touch  of  the  article.  In  fact,  by  mistake, 
the  drill  was  put  off  the  car  at  Belington, 
and  lay  there  10  days  or  more  before  it 
was  learned  by  Delaney  where  it  was,  or 
by  the  United  States  Company.  It  was 
hidden  under  a  pile  of  brick,  placed  over 
it  in  tearing  down  a  house.  The  United 
States  Company  says  the  drill  never  came 
to  it.  But  it  receipted  for  it.  It  was  its 
duty  to  see  the  drill  before  receipting  for 
it ;   its  duty  to  find  it,  if  lost    If  not  found 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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at  Grafton  or  Salem,  its  duty  was  to  look 
it  up,  not  the  shipper's  duty.  A  claim  is 
made  that  the  drill  was  billed  only  to  Bellng- 
ton,  not  to  destination  beyond;  but  under 
the  verdict,  based  on  evidence,  we  must  say 
that  it  was  waybilled  to  Belington,  with 
destination  plainly  apparent  on  it  of  destin- 
ation to  Salem.  Thus  whatever  liability 
exists  rests  on  the  United  States  Company. 

[2]  But  what  is  the  liability?  It  is  claimed 
that  the  verdict  Is  excessive  and  not  war- 
ranted by  law.  .  Under  the  showing  made 
on  the  trial,  only  the  rental,  so  to  call  it, 
of  the  drill  for  the  time  of  delay,  excluding 
a  fair  time  for  transportation  to  and  fro 
and  work  of  repair.  What  was  its  use 
worth?  Its  value  could  not  come  in.  It 
was  not  lost;  yet  evidence  of  its  full  value 
was  admitted,  and,  it  is  apparent,  was  al- 
lowed in  the  verdict  On  no  other  hypothesis 
can  the  sum  of  the  verdict  be  accounted  for. 
The  plaintiff  gave  evidence  of  and  was  al- 
lowed for  pay  of  idle  hands  during  the 
whole  period  of  delay,  and  for  profits  that 
might  have  been  realized  during  the  delay. 
This  allowance  was  contrary  to  law,  and 
evidence  of  it  improperly  admitted,  for  two 
reasons:  First,  there  is  no  specification  of 
facts  calling  for  such  special  damages.  Such 
damages  are  not  general,,  but  special,  under 
particular  circumstances.  Hutchinson  on 
Carriers  (section  1367)  says:  "But  where  the 
damages,  though  the  natural  consequences  of 
the  act  complained  of,  are  not  the  necessary 
result  of  It,  they  are  termed  'special  dam- 
ages/ which  the  law  does  not  imply;  and 
therefore,  in  order  to  prevent  a  surprise 
upon  the  defendant,  they  must  be  particular- 
ly specified  in  the  declaration,  or  the  plain- 
tiff will  not  be  permitted  to  give  evidence 
of  them  at  the  trial/'  The  fact  that  the 
suit  is  before  a  justice  does  not  dispense 
with  this  essential  requisite.  'There  must 
be  a  specification  in  some  way.  "Special 
damages,  whether  resulting  from  tort  or 
breach  of  contract,  must  be  particularly 
averred,  in  order  that  the  defendant  may 
be  notified  of  the  charge,  and  come  pre- 
pared to  meet  it."  Roberts  v.  Graham,  6 
Wall.  578,  18  L.  Ed.  791.  There  was  a  com- 
plaint filed;  but,  whilst  it  and  the  bill  of 
particulars,  in  most  general  terms,  claim 
damages  for  delay  of  transportation,  they 
make  no  pretense  of  specifying  pay  of  em- 
ployes or  loss  of  profits  during  the  delay. 
There  was  thus  no  basis  for  such  evidence. 

A  second  reason  why  evidence  of  and 
allowances  of  such  pay  of  hands  were  im- 
proper is  that  when  Delaney  shipped  the 
drill  he  did  not  give  the  notice  required  by 
law  to  the  express  company  of  reasons  call- 
ing for  speedy  transportation.  He  did  not 
specify  to  the  carrier  that  he  had  idle  em- 
ployes, and  a  contract  for  profit  requiring 
the  drill  in  its  execution.  In  his  own  testi- 
mony, he  says  he  told  the  company  that 
he  "wanted  the  drill  right  back."  This  was 
74  S.E.-33 


no  specification  of  special  circumstances.  It 
was  only  a  general  remark  which  any  one  on 
any  shipment  might  make.  That  would  not 
suggest  idle  workmen  or  estimated  profits. 
Hutchinson  on  Carriers  (section  13.67)  says: 
"It  may  be  stated,  therefore,  as  the  well- 
settled  rule  that  special  damages  can  be  re- 
covered from  the  carrier  when  the  transport- 
ation has  been  delayed,  only  where  it  has 
been  shown  that  the  shipper  Informed  the 
carrier,  at  the  time  the  contract  was  made, 
of  the  special  circumstances  requiring  ex- 
pedition in  the  shipment"  See,  also,  sec- 
tion 1369.  8  Cyc  450  says:  "The  carrier 
will  not  be  liable  for  the  profits  lost  by 
reason  of  failure  to  perform  a  special  con- 
tract, or  on  account  of  other  special  cir- 
cumstances not  apparent  from  the  transac- 
tion itself,  unless  he  has  notice  of  the  facts 
which  caused  the  loss,  and  this  notice  should 
be  given  when  the  goods  are  delivered  for 
transportation."  'The  fact  that  the  carrier 
was  notified  of  the  special  circumstances 
demanding  greater  diligence  is  thus  seen 
to  be  a  crucial  one;  and  that  the  carrier 
was  so  informed  must  be  both  alleged  and 
proved."  Hutchinson  on  Carriers,  $  1367. 
We  cannot  say  that  the  carrier  contemplated, 
without  such  notice,  such  losses.  The  law 
says  that  without  such  notice  there  Is  no 
right  to  recover  damages  not  reasonably  con* 
templated.  "Only  such  losses  can  be  re- 
covered as  were  reasonably  contemplated  by 
both  parties  at  the  time  the  contract  for 
carriage  was  made  as  likely  to  arise  from 
a  breach,  and  not  losses  arising  out  of  cir- 
cumstances then  wholly  unknown  to  the 
carrier.  Damages  will  be  given  only  for 
the  reasonable  and  proximate,  and  not  for 
the  remote,  consequences  of  the  breach  of 
duty." 

The  verdict  was  $137.50.  Delaney's  evi- 
dence would  make  only  $125 — that  is  $50, 
the  full  value  of  the  drill,  its  worth  new, 
though  it  had  been  worn  three  years,  and 
$75  for  pay  of  hands — and  there  must  have 
been  some  allowance  for  profit  Anyhow, 
all  this  evidence  of  full  value  of  the  drill 
and  pay  of  hands  and  profits  went  in,  and 
was  considered  by  the  jury,  and  was  inad- 
missible, and  the  verdict  rendered  against 
principles  of  law. 

[3]  Instructions  1  and  3  say  that  the 
carrier  must  use  utmost  care  and  diligence 
in  delivery.  The  law  Is,  as  to  the  time  of 
transportation,  that  only  ordinary,  reason- 
able care  and  diligence  is  required.  6  Cyc. 
442.  "The  rule  that  carriers  are  insurers 
for  safe  delivery  does  not  extend  to  time 
of  delivery."  Bonar  v.  Merchants'  Co.,  46 
N.  C.  211 ;  Johnson  v.  East.  Tenn.  Co.,  90  6a. 
810, 17  S.  E.  121 ;  San  Antonio  Co.  v.  Turner, 
42  Tex.  Civ.  App.  532,  94  S.  W.  214;  Mis- 
souri Co.  v.  Kyser,  43  Tex.  Civ.  App.  322,  95 
S.  W.  747.  Instruction  2  allows  "all  damages 
naturally  or  approximately  relating  to  such 
delay."     To  say   nothing   of  indefiniteness, 
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this  would  allow  recovery,  contrary  to  prin- 
ciples above  stated,  on  improper  evidence. 

[4]  The  bill  of  lading  says  that  the  shipper 
agreed  that  the  value  of  the  drill  was  $50, 
and  that  the  liability  of  company  should 
riot,  "in  any  event,"  exceed  that  sum.  On 
this  account,  the  claim  is  that  the  verdict 
could  not  be  more.  We  do  not  think  this  is 
involved  in  this  case.  It  relates  to  loss  of 
the  article  shipped,  not  delay.  The  drill 
was  not  lost.  We  do  not  think  this  stipu- 
lation would  bear  on  damage  for  delay  of 
transportation. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  granted  according  to  principles 
above  stated. 

(70  W.  Va.  489) 

HARNE  t.  PIKE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12,  1912.) 

(Syllabus  by  the  Court,) 

Assignments  (§  71*)— Right  to  Commission. 
If  a  broker  be  employed  by  contract  in 
writing  to  sell  land  on  commission,  and  before 
or  after  procuring  from  bis  principal  the  exe- 
cution of  an  option  contract  to  a  prospective 
purchaser,  for  a  valuable  consideration,  sells 
and  assigns  to  the  optionee  in  such  contract, 
all  his  right,  title  and  interest  in  and  to  his 
commission  contract,  he  cannot  thereafter,  on 
consummation  of  such  sale  recover  of  his  prin- 
cipal the  commissions  stipulated  for  in  his 
brokerage  contract 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent  Dig.  §§  130-133;   Dec.  Dig.  §  71.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  J.  Lee  Harne  against  Henry  O. 
Pike.  Judgment  for  plaintiff  and  defendant 
brings  error.    Reversed  and  remanded. 

Bernard  McClaugherty,  for  plaintiff  In  er- 
ror. Sanders  &  Crockett,  for  defendant  in 
error. 

MILLER,  J.  Plaintiff  sued  defendant  in 
assumpsit,  for  brokerage  commissions  for 
making  sale  of  certain  town  lots  In  the  city 
of  Bluefleld.  The  court  below  rejecting  all 
instructions  proposed  by  defendant,  peremp- 
torily instructed  the  jury  that  plaintiff  was 
entitled  to  recover  seven  hundred  dollars, 
the  amount  sued  for,  with  interest  from  the 
time  the  same  was  payable,  less  thirty-eight 
dollars  and  seventy-five  cents,  a  part  of  the 
off-set  claimed  by  defendant,  and  that  they 
should  so  find  by  their  verdict  Accordingly 
the  jury  found  for  plaintiff,  six  hundred 
and  eighty-four  dollars  and  sixty-five  cents, 
on  which  the  court  pronounced  the  judgment 
complained  of. 

On  the  trial  plaintiff  relied  solely  on  a 
contract  in  writing,  of  October  3,  1906,  be- 
tween Loula  C.  Pike,  the  owner  of  the  prop- 
erty, and  defendant,  her  husband,  of  the  one 
part,  and  A.  S.  Booker  and  W.  S.  Foutz,  real 
estate  brokers,  of  the  other  part,  which  con- 
tract after  partial  execution  by  Booker  and 


Foutz  had  come  to  plaintiff,  first,  by  as- 
signment by  Booker  of  his  interest  to  Foutz, 
on  February  18,  1909;  afterwards,  by  as- 
signments by  Foutz  to  Harne,  first,  of  a 
half  interest  therein,  on  March  3,  1909,  and, 
second,  of  his  whole  Interest  therein  od 
September  13,  1909. 

The  original  contract  of  October  3,  1906, 
employed  Booker  and  Foutz,  practically  with 
unlimited  powers,  to  plat  into  lots  witb 
streets  and  alleys  a  certain  tract  of  land,  and 
to  sell  the  lots  for  one-third  cash,  and  the 
balance  in  two  equal  payments  on  a  credit 
of  one  and  two  years,  to  be  represented  by 
negotiable  notes,  bearing  interest,  the  defer- 
red payments  to  be  secured  by  deeds  of 
trust  on  the  property  conveyed,  the  costs  and 
expenses  of  making  the  sales,  deeds  of  con- 
veyance, deeds  of  trust,  recording  the  same 
when  not  payable  by  the  purchasers,  to  be 
borne  by  said  Booker  and  Foutz,  the  parties 
of  the  first  part  In  no  event  to  be  liable  for 
any  part  thereof. 

The  contract  further  provided  that  Booker 
and  Foutz  were  to  proceed  with  great  dili- 
gence to  make  sale  of  the  lots,  and  that  after 
deducting  from  the  price  five  per  centum  for 
commissions,  they  should  turn  over  the  res- 
idue of  the  cash  payments  and  notes  taken, 
to  the  parties  of '  the  first  part,  until  the 
aggregate  thereof,  not  including  Interest 
borne  by  the  notes  or  collected  by  them  and 
paid  over,  should  amount  to  $32,000.00,  the 
amount  which  the  contract  provided  should 
be  realized  by  them  from  the  sales  so  to  be 
made;  whereupon,  on  demand,  the  contract 
further  provided,  said  first  parties  should  con- 
vey to  Booker  and  Foutz,  their  heirs  or  as- 
signs, or  to  such  persons  as  they  might  desig- 
nate, by  metes  and  bounds,  and  with  cove- 
nants of  general  warranty,  all  lots  or  parcels 
of  land  remaining  unsold,  as  a  further  consid- 
eration or  compensation  for  their  services  in 
the  premises. 

In  the  said  several  assignments  of  said 
contract  the  assignees  thereof,  for  the  con- 
sideration therein  recited,  respectively  as- 
sumed any  and  all  obligations  thereof  re- 
maining unperformed,  and  in  the  final  con- 
tract of  September  13,  1909,  between  Foutz 
and  Harne,  Foutz  covenanted  that  he  had 
the  right  to  convey  said  interest,  and  that 
the  balance  due  him  therefor,  over  and  above 
the  sum  of  $15,378.00,  due  on  unsold  real  es- 
tate was  not  more  than  $85.07,  payment  of 
which  sums,  subject  to  a  condition  unim- 
portant here,  was  thereby  assumed  by  said 
Harne. 

Having  thus  acquired  the  entire  interest 
of  the  brokers  in  said  contract,  and  assumed 
their  unperformed  obligations  therein,  Harne, 
shortly  afterwards  began  negotiations  with 
the  defendant  Pike,  who,  in  the  mean  time,  by 
the  death  of  his  wife,  and  as  her  sole  devisee, 
had  become  sole  owner  of  the  unsold  lots, 
for  the  sale  and  purchase  thereof,  resulting 
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finally,  on  October  23, 1909,  In  a  contract  in 
writing  between  Pike  and  E.  W.  Mollohan, 
whereby  Pike  agreed  until  December  23,  fol- 
lowing, for  the  consideration  of  $14,000.00,  to 
be  paid  as  stipulated,  to  sell  and  convey  to 
Mollohan,  all  of  said  unsold  lots,  further  de- 
scribing them  as  the  lots  remaining  unsold 
and  referred  to  in  the  contract  of  October  3, 
1906,  purchased  and  then  owned  by  plaintiff. 
This  contract  further  provided  that  if  the 
option  thereby  given  should  be  exercised  by 
Mollohan,  within  the  time  specified.  Pike 
should  convey  to  him  said  lots  by  deed  with 
covenants  of  general  warranty. 

Plaintiff,  within  the  time  stipulated,  elect- 
ed to  exercise  his  right  of  purchase  given  by 
said  option  contract,  and  by  deed,  of  January 
1,  1910,  Pike,  Harne  and  wife,  Foutz  and 
wife,  and  Booker  and  wife,  joining  therein, 
for  the  consideration  aforesaid,  executed  to 
Mollohan,  a  deed  for  said  lots,  reciting  said 
several  contracts  and  the  several  assign- 
ments thereof,  and  the  desire  of  Mollohan, 
that  those  joining  with  Pike  should  join 
in  said  deed,  for  the  purpose  of  conveying,  re- 
leasing and  quit-claiming  all  right,  title  and 
Interest  of  every  kind,  if  any,  they  or  either 
of  them  might  have  in  the  property  conveyed, 
and  their  joinder  therein  for  that  purpose. 

On  the  consummation  of  the  contract  of 
sale  by  the  making,  execution  and  delivery 
of  the  deed  to  Mollohan  the  whole  of  the 
entire  purchase  money,  represented  by  the 
cash  payments  placed  to  the  credit  of  Pike  In 
the  bank  of  which  Harne  was  cashier,  and 
certificates  of  deposit  of  said  bank,  for  the 
residue,  was  turned  over  to  Pike,  without 
claim  by  Harne  or  deduction  of  any  thing  by 
him  for  commissions.  Some  six  weeks  after 
delivery  of  the  deed  by  Pike,  however,  and 
two  day 8  after  the  maturity  and  protest  of 
one  of  the  notes  turned  over  to  Pike  and  wife 
on  prior  sales,  and  which  Pike  had  notified 
Harne  he  should  protect,  Harne  presented 
Pike  a  bill  for  the  commissions  sued  for,  de- 
manding payment,  which  was  declined. 
Wherefore  this  suit. 

On  the  trial,  besides  the  small  bill  of  off- 
sets filed,  Pike's  defense,  which  he  under- 
took to  cover  by  his  rejected  instruction,  was 
that  when  Harne  began  his  negotiations  for  a 
lump  sale  and  purchase  of  said  lots,  he  rep- 
resented to  Pike  that  he  proposed  to  form  a 
syndicate,  with  Mollohan,  as  president,  to 
purchase  the  lots,  and  that  when  on  October 
23, 1909,  by  the  representations  of  Harne  and 
the  propositions  of  Mollohan  communicated 
through  him,  he  was  induced  to  enter  into 
said  option  contract,  at  a  price  that  would 
net  him  over  fifteen  hundred  dollars  less  than 
by  the  terms  of  the  original  contract  of 
October  3,  1906,  he  and  his  wife  were  to 
realize  for  the  property,  and  that  he  was 
thereby  led  to  believe  that  Harne  represented 
Mollohan  and  himself  as  members  of  a  syn- 
dicate, or  as  officers  of  the  bank,  of  which 
they  were  respectively  president  and  cashier, 
and  whose  credit  and  certificates  of  deposit 


he  was  to  and  did  accept  •  In  payment,  and 
that  he  was  in  no  way  to  be  held  liable,  as 
he  was  not  at  the  close  of  the  transaction, 
for  payment  of  commissions;  otherwise  he 
would  not  have  sold  the  lots  to  Mollohan  at 
the  price  agreed  upon. 

On  the  stand  as  a  witness  Pike  swears, 
that  he  never  saw  Mollohan,  that  Harne 
communicated  the  proposition  as  coming  from 
Mollohan,  urged  him  to  reduce  the  price, 
procured  for  him  the  option  contract,  and 
finally  in  the  consummation  of  the  contract, 
was  apparently  acting  for  Mollohan  and  as- 
sociates, and  himself  paid  over  to  Pike  the. 
money,  deducted  nothing,  and  at  the  time 
making  no  claim  for  commissions.  In  this 
connection  he  testifies  as  follows:  "Q.  To 
whom  did  you  make  the  deed  for  this  prop- 
erty? A.  I  supposed  I  was  signing  it  to  Mr. 
Mollohan,  and  Mr.  Smith  and  the  directors 
of  the  bank.  He  told  me  himself  that  he 
was  getting  up  a  syndicate  to  handle  the  lots. 
Q.  Did  he  say  anything  about  him  being 
interested?  A.  No  sir,  he  was  just  talking  to 
me.  Of  course  I  knew  he  was  one  of  them  as 
he  has  money  invested  in  it." 

Harne  in  his  testimony  denies  any  interest 
in  the  purchase  now  or  at  any  time.  He  ad- 
mits that  some  time  In  the  summer  before 
the  option  contract  with  Mollohan  was  pre- 
pared by  him,  he  told  Pike  and  others  that 
he  proposed  to  form  a  syndicate  to  buy  the 
lots,  but  says  he  failed  to  do  so.  He  admits 
there  was  no  agreement  for  commissions  ex- 
cept by  the  contract  of  October  3,  1906,  and 
gives  as  his  only  plausible  reason  why  if  he 
claimed  commissions  he  did  not  take  them 
out  of  the  purchase  money,  as  provided  by 
that  contract,  that  he  was  then  acting  in  the 
capacity  of  cashier  of  the  bank.  His  evi- 
dence taken  as  a  whole,  however,  rather  per- 
suades us  to  believe  that  if  Harne  intended 
to  make  any  claim  for  commissions,  he  wish- 
ed to  avoid  raising  any  question  as  to  his 
right  thereto  until  after  the  deed  had  been 
fully  made  and  executed,  and  the  title  to. 
the  lots  made  secure  in  Mollohan,  leaving 
Pike,  until  he  had  accomplished  this  result, 
in  ignorance  of  his  claim  and  acting  under 
the  Impression  at  least  that  his  sale  to  Mollo- 
han was  for  the  benefit  of  a  syndicate,  in 
which  he  and  Mollohan  were  both  interested. 
His  transactions  with  Booker  and  Foutz  be- 
forehand In  securing  the  assignments  of  said 
contract,  and  with  Mollohan  afterwards,  con- 
vince us  that  Harne's  object  was  not  to  ob- 
tain the  right  to  earn  commissions,  but  to 
get  rid  of  the  brokers,  and  to  acquire  the 
right  to  purchase  the' lots  under  the  contract, 
and  that  he  had  Mollohan,  the  president  of 
his  bank,  distinctly  in  mind  as  the  head  of 
company  or  syndicate  to  purchase  the  prop- 
erty. He  was  not  a  real  estate  agent  or  brok- 
er, but  cashier  of  a  bank.  That  such  was 
his  purpose,  is  manifested  not  only  by  what 
he  admits  he  told  Pike  and  others  before  ob- 
taining the  option  contract,  but  by  his  trans- 
actions with  Mollohan  before  and  after  that 
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contract  was  made.  We  refer  particularly 
to  the  fact,  not  noted  or  referred  to  by  coun- 
sel on  either  side,  that  on  October  20,  1909, 
two  days  before  the  option  contract,  of  Oc- 
tober 23,  1909,  Harne  by  an  endorsement  In 
writing  thereon,  for  a  valuable  consideration, 
thereby  assigned  to  said  Mollohan,  all  his 
right,  title  and  interest  in  and  to  the  contract 
of  March  3,  1909,  whereby  he  acquired  from 
said  Foutz  a  half  interest  in  said  contract  of 
October  3,  1906;  and  that  subsequently  on 
October  30,  1909,  but  seven  days  after  secur- 
ing said  option  contract,  and  more  than  two 
months  before  the  final  execution  thereof  by 
the  making,  execution  and  delivery  of  the 
deed  from  Pike  and  others,  to  Mollohan,  and 
payment  of  the  money  by  Harne  to  Pike, 
Harne  by  a  like  endorsement  in  writing 
thereon,  for  a  valuable  consideration,  there- 
by also  assigned  to  said  Mollohan,  all  his 
right,  title  and  interest  in  and  to  said  con- 
tract of  September  13,  1909,  whereby  he  ac- 
quired from  said  Foutz,  all  the  latter's  inter- 
est in  said  contract  of  October  3, 1906.  These 
documents  were  all  introduced  in  evidence  by 
plaintiff,  and  there  is  no  attempt  to  explain 
their  meaning,  if  indeed  they  are  susceptible 
of  explanation  other  than  what  their  lan- 
guage imports;  so  that  it  is  thus  made  to  ap- 
pear that  plaintiff,  in  the  first  instance,  be- 
fore procuring  from  Pike  the  option  contract 
to  Mollohan,  had  sold  to  the  latter  a  half  in- 
terest in  the  contract  of  October  3,  1906,  and 
by  his  second  assignment  to  Mollohan,  made 
before  acceptance  by  him  of  the  option  and 
deed  to  him  by  Pike,  had  actually  sold  to 
Mollohan  his  entire  interest  in  said  broker- 
age contract,  which  of  course  necessarily  in- 
cluded his  right,  if  any,  to  commissions  earn- 
ed or  to  be  earned  in  sales  made  in  compli- 
ance with  terms  thereof.  Has  not  plaintiff 
by  this  evidence  proven  himself  out  of  court? 
We  do  not  see  how  we  can  otherwise  inter- 
pret his  evidence. 

We  certainly  need  cite  no  authority  for  so 
plain  a  proposition,  that  if  a  broker  be  em- 
ployed by  contract  In  writing,  to  sell  land  on 
commission,  and  before  or  after  procuring 
from  his  principal  the  execution  of  an  op- 
tion contract  to  a  prospective  purchaser,  for 
a  valuable  consideration  sells  and  assigns 
to  the  optionee  in  such  contract,  all  his  right, 
title  and  interest  in  and  to  his  commission 
contract,  he  can  not  thereafter,  on  consum- 
mation of  such  sale,  recover  of  his  principal 
the  commissions  stipulated  for  in  such  con- 
tract 

Another  proposition,  affirmed  In  Parker  v. 
National  Mutual  Building  Ass'n,  55  W.  Va. 
134,  46  S.  E.  811,  and  approved  and  applied 
in  Noyes  v.  Caperton,  68  W.  Va.  13,  69  S.  E. 
364,  which  we  think  fatal  to  the  claims  of 
plaintiff,  is,  that  an  agent  employed  by  the 
owner  to  sell  real  estate,  on  commission,  at 
an  agreed  price,  can  not  recover  his  commis- 
sions without  proving  an  actual  sale  made 
at  the  price  stipulated,  unless  it  appears  that 
he  has  been  wrongfully  prevented  by   the 


principal  from  making  sale  thereof,  at  that 
price,  and  that  but  for  such  interference  the 
sale  would  have  been  made,  or  that  the  prin- 
cipal waived  strict  performance  of  the  con- 
tract In  the  case  at  bar,  Pike  says  that  in 
making  the  contract  with  Mollohan  he  was 
responding  to  a  proposition  made  by  him, 
through  Harne,  Independently  of  the  con- 
tract of  October  3,  1906,  and  It  is  manifest 
that  he  did  not  Intend  to  waive  strict  per- 
formance of  the  commission  contract;  in 
effect  he  distinctly  says  so,  and  the  conduct 
and  previous  representations  by  Harne,  not 
withdrawn,  that  he  was  going  to  form  a 
syndicate  to  take  over  the  property,  we  think 
justified  Pike  In  his  conclusions. 

Another  proposition  equally  well  settled 
by  authority,  and  having  some  application 
to  the  facts  in  this  case,  is  that  as  a  general 
rule,  a  man  can  not  become  the  purchaser 
of  property  for  his  own  use  and  benefit, 
which  has  been  entrusted  to  him  to  sell,  his 
position  as  purchaser  and  agent  for  the  ven- 
dor being  wholly  inconsistent  Story  on 
Agency  (9th  Ed.)  .§  31,  page  34,  note  2,  and 
cases  cited;  Farns worth  v.  Hemmer,  1  Allen 
(Mass.)  494,  79  Am.  Dec.  756,  and  notes;.  2 
Am.  &  Eng.  Ency.  Law  and  Pract  (1909) 
1122,  and  cases  cited  in  note  12.  The  only 
exception  to  this  general  rule  which  we  have 
found  noted  in  any  of  the  decisions,  is  that 
where  the  broker  acts  openly  and  himself 
buys  the  property,  the  vendor  accepting  him 
as  such,  he  will  be  entitled  to  commissions, 
upon  clear  proof  that  such  was  the  under- 
standing of  the  vendor  at  the  time  of  the 
sale.  Walker  Law  of  Real  Estate  Agency, 
66,  citing  Grant  v.  Hardy,  33  Wis.  668.  The 
only  authorities  cited  for  this  proposition 
by  the  Wisconsin  court  are  Its  two  prior  de- 
cisions of  Hardy  v.  Stonebraker,  31  Wis.  640, 
and  Stewart  v.  Mather,  32  Wis.  344.  The' 
testimony  of  defendant  in  this  case,  how- 
ever, with  the  attendant  facts  and  circum- 
stances satisfies  us  that  he  did  not  under- 
stand, or  agree  with  Harne  that  he  should  be 
paid  commissions,  if  a  sale  should  be  made 
to  his  proposed  syndicate,  or  that  he  should 
have  commissions  on  the  sale  to  Mollohan,  at 
a  price  less  than  that  called  for  In  the  brok- 
erage contract  He  understood  that  the  sale 
to  Mollohan  was  upon  a  new  and  independ- 
ent proposition,  without  reference  to  that 
contract,  and,  as  we  have  already  indicated, 
we  think  he  was  justified  by  the  facts  and 
circumstances  in  this  conclusion. 

It  follows,  therefore,  that  the  court  below 
erred  in  directing  a  verdict  for  plaintiff  and 
pronouncing  judgment  thereon.  Whether 
there  was  error  in  rejecting  defendant's  in- 
structions, is  unnecessary  to  decide,  for  as 
we  view  the  case  It  must  turn  and  finally  be 
tried  on  the  principle  covered  by  the  one 
point  of  the  syllabus,  and  not  on  the  theory 
covered  by  the  rejected  instructions,  except 
as  to  the  right  of  the  defendant  to  the  off-set 
conceded  and  allowed  by  the  jury  In  their 
verdict,  and  which  may  be  covered  by  some 
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of  said  Instructions.  The  Judgment  will 
therefore  be  reversed  and  the  case  remanded 
for  a  new  trial.' 

(70  W.  Va.  484) 

TAYLOR  t.  BELVILLE  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  12,  1912.) 

(Syllabus  by  the  Vowrt.) 

1.  Exemptions   {%  63*)  —Liens  —  Constitu- 
tional Law. 

Code  1906,  c.  71,  I  6,  forbidding  the  giving 
of  a  lien  by  a  husband  or  parent  on  property 
that  has  been  set  aside  as  exempt  from  dis- 
tress or  levy,  is  not  contrary  to  constitutional 
inhibition. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  f  89;  Dec  Dig.  f  63.*] 

2.  Exemptions   (f  116 ♦)  — Setting  Aside  — 
Pbocedube. 

Personal  property  can  only  be  set  aside  as 
exempt  from  distress  or  levy  by  delivering  to 
the  officer  holding  process  to  which  it  is  sub- 
ject the  sworn  fist  and  claim  prescribed  by 
Code  1906,  c.  41,  |  24. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  %  137;  Dec  Dig.  %  116.*] 

8.  Exemptions  (|  116*)— Claim. 

The  right  to  exemption  of  property  from 
legal  process  depends  on  statutory  authority 
and  is  not  availing  unless  claimed  in  accordance 
therewith. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  %  137;  Dec  Dig.  %  116.*] 

Brannon,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  C.  B.  Taylor  against  Samuel  Bel- 
ville,  trustee,  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

J.  W.  Perry,  for  appellant  Wyatt  &  Gra- 
ham, for  appellees. 

ROBINSON,  J.  The  bill  sought  an  injunc- 
tion against  a  sale  of  personal  property  un- 
der a  deed  of  trust,  on  the  ground  that  the 
property  had  been  set  apart  as  exempt  from 
distress  or  levy.  The  injunction  prayed  for 
was  awarded.  Defendants  demurred  to  the 
bill.  The  demurrer  was  sustained,  the  in- 
junction dissolved,  and  the  bill  virtually  dis- 
missed by  striking  the  case  from  the  docket 
Plaintiff,  appealing,  says  all  this  is  errone- 
ous. 

That  an  injunction  is  a  direct  remedy  to 
prevent  the  sale  of  exempted  property  can- 
not be  questioned.  A  statute  so  prescribes. 
Code  1906,  c.  133,  |  1.  That  a  deed  of  trust 
is  void  when  given  by  a  husband  or  parent 
on  property  which  has  been  set  apart  as  ex- 
empt from  distress  or  levy  in  the  manner 
provided  by  law,  is  also  prescribed  by  stat- 
ute.   Code  1906,  c.  71,  |  6. 

[1]  It  is  submitted,  however,  that  this  lat- 
ter statutory  provision  is  unconstitutional 
and  void.  We  do  not  so  hold.  There  Is 
nothing  in  the  Constitution  limiting  the  pow- 
er of  the  Legislature  so  to  enact  It  has 
power  to  say  that  an  exemption  claimed  by  a 
debtor  against  legal   process  shall   not   be 


waived  by  him.  That  is  all  the  act  does. 
The  act  is  an  exertion  of  the  power  of  regu- 
lation expressly  given  to  the  'Legislature  by 
the  Constitution  itself  in  the  matter  of  ex- 
emptions from  forced  sale.  Article  6,  §  48. 
"The  people  in  their  Constitution,  as  far  as 
future  debts  may  affect  it,  have  the  right  to 
provide  for  any  sort  of  homestead,  guarded 
as  they  please,  subject  to  or  without  restric- 
tions; to  prohibit  the  owner  of  the  homestead 
from  Incumbering  it,  or  to  permit  it  to  be 
done;  and,  unrestricted  by  the  Constitution, 
the  Legislature  has  the  same  power."  Moran ' 
v.  Clark,  30  W.  Va.  368,  4  S.  El  303,  8  Am. 
St  Rep.  66.  The  same  must  be  equally  true 
as  to  personal  property  exemptions. 

But  let  us  note  the  words  of  this  statute: 
"Any  deed  of  trust,  mortgage,  or  other  writ- 
ing, made  by  a  husband,  or  parent,  to  give 
a  lien  on  property  which  has  been  set  apart 
as  exempt  from  distress  or  levy,  under  the 
twenty-third  section  of  the  forty-flrst  chap- 
ter, shall  be  void  as  to  such  property."  This 
law  does  not  invalidate  a  deed  of  trust  un- 
less it  is  one  given  "on  property  which  has 
been  set  apart  as  exempt  from  distress  or 
levy"  pursuant  to  another  section  of  the  law. 
That  other  section  Is  this:  "Any  husband  or 
parent  residing  in  this  State,  or  the  widow, 
or  the  infant  children  of  deceased  parents, 
may  set  apart  and  hold  personal  property  to 
the  value  of  not  exceeding  two  hundred  dol- 
lars, to  be  exempt  from  execution  or  other 
process,  except  as  hereinafter  provided." 
Plainly,  to  invalidate  the  deed  of  trust  it 
must  be  one  given  on  property  that  has  been 
set  apart  as  exempt  from  distress  or  levy. 
The  exemption  cannot  be  claimed  as  against 
the  deed  of  trust  in  the  first  instance.  It 
must  have  been  claimed  against  distress  or 
levy  in  relation  to  the  property — against  a 
distress  or  levy  to  which  the  property  was 
subject  before  the  deed  of  trust  was  given 
thereon. 

[2]  Now,  plaintiff's  bill  wholly  fails  to  as- » 
sert  facts  which  show  invalidity  of  the  deed 
of  trust  under  the  statute.  It  does  not  show 
that  the  deed  of  trust  was  given  on  property' 
that  had  been  set  apart  as  exempt  from  dis- 
tress or  levy.  It  does  not  allege  that  any 
legal  process  was  ever  outstanding  to  call 
for  an  exercise  of  the  right  of  exemption.  It 
does  say  that  an  exemption  list  had  been  fil- 
ed. But  with  whom,  is  not  disclosed.  It 
does  say  the  creditor  was  pressing  his  claim. 
But  It  does  not  show  that  he  had  any  Judg- 
ment or  other  basis  of  legal  process  against 
plaintiff.  As  much  as  may  be  inferred  from 
the  allegations  of  the  bill  is  that  the  exemp- 
tion list  was  filed  with  the  debtor.  Such  a 
method  of  asserting  exemption  is  not  the  one 
provided  by  law.  That  method  does  not  ex- 
empt the  property.  It  must  be  done  in  the 
way  the  Legislature  has  prescribed.  It  must 
be  done  by  filing  the  sworn  list  and  claim 
with  an  officer  having  process  by  which  the 
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property  may  be  subjected  to  sale.  The  law 
plainly  sets  forth  the  way  to  claim  exemp- 
tion. If  not  followed,  what  Is  there  to  pre- 
vent the  officer  from  proceeding  to  sell  and 
the  debtor  from  losing  the  benefit  of  exemp- 
tion?   Code  1906,  c.  41,  §§  24  and  25. 

[3]  The  provision  of  the  Constitution  as  to 
exemptions  from  forced  sale  is  not  self  exe- 
cuting. Speldel  v.  Schlosser,  13  W.  Va.  686; 
Holt  v.  Williams,  13  W.  Va.  704.  It  simply 
Imposed  on  the  Legislature  the  duty  to  pass 
an  act  giving  exemptions.  That  act  having 
been  passed,  the  debtor  must  look  to  it  for 
his  right  and  the  method  of  asserting  it 
The  right  to  claim  the  exemption  is  merely  a 
personal  one.  He  is  not  compelled  to  take  ad- 
vantage of  It  He  may  let  his  property  go  to 
sale,  though  entitled  to  exemption,  either  by 
choice  or  neglect  Speldel  v.  Schlosser,  su- 
pra. "There  is  no  power  vested  in  his  wife 
or  children,  or  other  member  of  his  family, 
to  require  him  to  hold  it  exempt"  White  v. 
Owens,  30  Grat  43.  His  dominion  over  the 
property  as  the  owner  thereof  has  not  been 
taken  away  so  that  he  cannot  waive  the  ex- 
emption, neglect  to  claim  it,  or  fail  to  assert 
It  in  the  proper  way.  He  must  follow  the 
method  prescribed  by  the  law  when  he  de- 
sires to  claim  exemption  or  the  right  will  be 
lost  to  him.  Since  the  entire  right  depends 
on  statutory  authority,  it  must  be  claimed  in 
accordance  therewith. 

The  Legislature  has  not  said  that  the  ex- 
hibition of  an  exemption  list  to  the  creditor, 
or  to  a  trustee  in  a  deed  of  trust  for  his 
benefit  will  save  the  property  from  sale 
thereunder.  Yet  that  is  Indeed  the  case  the 
plaintiff  makes.  If  plaintiff  had  facts  on 
which  to  make  a  good  case  and  did  not  pre- 
sent them,  the  fault  must  lie  with  him.  It 
does  not  appear  that  the  bill  can  be  amended. 
Moreover,  plaintiff  did  not  ask  to  amend,  and 
the  court  below  could  do  nothing  but  sustain 
the  demurrer  and  dismiss  the  bill,  as  it  prop- 
erly did.    The  decree  must  be  affirmed. 

BRANNON,  J.,  (dissenting).  I  cannot  agree 
that  before  the  exemption  can  be  claimed 
against  a  deed  of  trust  the  property  must 
have  been  set  apart  as  exempt  under  prior  ex- 
ecution or  other  judicial  process.  I  assert 
that  it  may  be  claimed  though  there  has  been 
no  prior  judicial  writ  I  cannot  think  that 
It  was  ever  intended  to  give  an  exemption 
against  an  execution  and  none  against  a 
deed  of  trust  A  deed  of  trust  deprives  a 
family  of  its  absolute  necessaries  as  well  as 
an  execution — does  the  very  thing  which  the 
Constitution  says  shall  not  be  done.  The 
Constitution  says  that  a  party  may  hold  per- 
sonal property  of  the  value  of  $200  "exempt 
from  forced  sale."  Any  writ  or  deed  of  trust 
by  force  of  which  the  parent  may  lose  the 
property  Is  a  "forced  sale"  under  the  Consti- 
tution. What  the  difference?  Both  deprive 
the  parent  of  the  property.     It  is  "process" 


under  chapter  41,  (  23,  Code,  declaring  that 
a  parent  may  hold  personal  property  of  $20O 
value  exempt  from  "execution  or  other  pro- 
cess." "Other  process"  besides  execution  is 
here  allowed.  What  "other  process"?  I  say 
anything  under  which,  by  law,  a  sale  may  be 
made.  The  Constitution  gives  exemption 
from  any  "forced  sale,"  and  we  must  give 
the  Code  section  a  construction  which  will 
not  violate  the  Constitution;  which  will  not 
be  a  rigid  construction  narrowing  the  effect 
of  the  Constitution.  That  would  be  contrary 
to  the  fixed  rule  giving  very  liberal  construc- 
tion to  those  exemption  laws  in  favor  of  the 
poor  debtor.  And  another  rule,  that  we 
must  give  a  statute  made  to  carry  out  a  right 
under  the  Constitution  such  a  construction 
as  will  effectuate  the  full  right  conferred  by 
the  Constitution.  The  Code  (chapter  71,  f  6) 
declares  void  any  deed  of  trust  on  ''property 
which  has  been  set  apart  as  exempt  from  dis- 
tress or  levy  under  the  twenty-third  section 
of  the  forty-first  chapter."  That  section  23 
simply  declares  what  the  Constitution  de- 
clares; that  Is,  the  exemption  right  It 
means  what  the  law  sets  apart;  if  not  that, 
it  is  satisfied,  if  at  any  moment  before  actual 
sale  the  parent  sets  apart  the  property  claim- 
ed. Moran  v.  Clark,  30  W.  Va.  359,  4  S.  B. 
303,  8  Am.  St  Rep.  66,  does  not  apply  In  this 
case.  It  holds  that  a  sale  of  a  homestead  un- 
der deed  of  trust  is  not  a  "forced  sale"  un- 
der the  Constitution.  I  doubt;  but  no  stat- 
ute prohibited  a  deed  of  trust  on  a  home- 
stead; whereas,  as  to  personal  property, 
statute  prohibits  a  deed  of  trust.  That  case 
dealt  not  with  a  statute  declaring  a  deed  of 
trust  void,  as  in  this  case.  Code,  c.  133,  ft  1, 
gives  injunction  against  "the  sale  of  property 
set  apart  as  exempt  in  case  of  husband,  un- 
der chapter  41."  Any  sale  under  any  legal 
procedure.  Just  so  it  be  set  apart  before 
sale  under  the  broad  declaration  of  exemp- 
tion by  section  23. 

It  is  suggested  that  the  Constitution  gives 
power  to  the  Legislature  to  pass  regulations 
upon  the  subject.  That  does  not  give  the 
power  to  invade  or  Impair  the  right.  And  we 
must  not  construe  the  statutes  as  so  doing. 


(137  Ga.  796) 

CITY  OF  ALBANY  et  al.  v.  BROWN  et  at 
(Supreme  Court  of  Georgia.    March  13,  1912.) 

(SyUabut  by  the  Court.) 

1.  Taxation  (§  278*)— Place  op  Taxation— 
Shares  of  Corporate  Stock. 

By  the  existing  laws  of  Georgia  shares  of 
stock  in  a  manufacturing  corporation  organiz- 
ed under  the  laws  of  this  state,  the  property  of 
which  lies  within  the  limits  of  Dougherty  coun- 
ty, but  not  within  the  limits  of  the  city  of  Al- 
bany, and  which  is  required  by  law  to  be  re- 
turned for  taxation*  by  its  president,  is  nontax- 
able by  the  city  of  Albany  in  the  hands  of  resi- 
dents of  that  municipality. 

# 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  ft  454,  455;   Dec.  Dig.  $  278.*] 
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2.  Appeal  and  Erbob  (5  1152*)— Modifica- 
tion. 

It  was  proper  to  enjoin  the  levy  and  col- 
lection of  the  tax;  but,  as  the  hearing  was  in 
vacation,  a  judgment  granting  a  permanent  in- 
junction should  not  have  been  rendered,  and 
the  judge  having  improvidently  rendered  such 
a  judgment,  whereas  only  a  temporary  injunc- 
tion should  have  been  granted,  direction  is 
given  that  it  be  modified  accordingly. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4498-4506;  Dec  Dig.  § 
1152.*] 

Error  from  Superior  Court,  Dougherty 
County ;  Frank  Park,  Judge. 

Action  by  S.  B.  Brown  and  others  against 
the  City  of  Albany  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Modified  and  affirmed. 

J.  T.  Mann,  for  plaintiffs  in  error.  Pope 
&  Bennet,  for  defendants  in  error. 

ATKINSON,  J.  The  City  of  Albany  sought 
to  tax  certain  shares  of  the  capital  stock  of 
the  Planters'  Oil  Mill  Company  and  the. Al- 
bany Phosphate  Company  while  in  the  hands 
of  residents  of  that  city.  Each  of  these. cor- 
porations had  Its  principal  office  and  place 
of  business  in  Dougherty  county,  Ga.,  but.  not 
in  the  city  of  Albany.  One  of  them  had 
some  taxable  property  in  the  city, ,  but  the 
other  did  not;  the  principal  part  of  its 
property  being  located  in  Dougherty  county, 
outside  of  the  city  limits  of  Albany.  The 
property  of  these  corporations,  by  section  10 
of  the  general  tax  act  of  1909  (Acts  1909,  pp. 
36-65),  was  required  to  be  returned  for  taxa- 
tion by  the  presidents  of  such  corporations. 
The  judge  at  chambers  granted  an  order 
purporting  to  permanently  enjoin  collection 
of  the  tax,  and  the  city  excepted. 

[1]  It  was  held,  in  Georgia  Railroad  Co.  v. 
Wright,  125  Ga.  589,  54  S.  B.  52,  that  at  the 
time  of  the  rendition  of  that  decision,  May 
24,  1906,  there  was  no  law  of  force  in  this 
state  requiring  shares  of  stock  in  domestic 
corporations  to  be  returned  for  taxation 
by  the  state,  when  the  president  or  other  of- 
ficer of  the  corporation  was  required  to  re- 
turn the  property  of  the  corporation  either 
to  the  comptroller  general  or  to  the  tax  re- 
ceiver of  the  county.  It  was  said,  In  the 
opinion  in  that  case,  that  a  share  of  stock  in 
a  corporation  has  no  inherent  or  intrinsic 
value,  and,  when  that  which  gives  it  value 
has  been  taxed,  the  General  Assembly  is  not 
required,  under  the  Constitution,  to  tax  it 
again  through  the  medium  of  the  share- 
holder, though  the  Legislature  may  do  so. 
No  law  has  since  been  enacted  providing  for 
taxation  by  the  state  of  shares  of  stock  in 
domestic  manufacturing  corporations  whose 
property  Is  required  by  law  to  be  returned 
for  taxes  by  their  presidents.  While  the 
state  may  tax  such  shares  of  stock  if  it  de- 
sires to  do  so,  the  decision  in  the  case  of 
Georgia  Railroad  Co.  v.  Wright,  supra,  and 
the  statutes  therein  referred  to,  and  subse- 


quent enactments  providing  In  substance  as 
set  forth  in  section  10  of  the  general  tax  act 
of  1909  (Acts  1909,  pp.  36-65),  indicate  the 
adoption  of  a  policy  by  the  state  not  to  tax 
thein.  In  the  absence  of  any  legislation  ex- 
pressly authorizing  It,  they  would  not  be 
taxable.  The  new  charter  of  the  city  of  Al- 
bany is  not  sufficient  for  that  purpose.  It 
contains  the  provision:  "The  taxing  power 
of  said  city,  except  as  herein  limited,  shall 
be  as  general,  complete,  and  full  as  that  of 
the  state  itself  (Acts  1910,  p.  353,  f  23); 
but,  in  view  of  the  policy  of  the  state  that 
shares  of  stock  in  manufacturing  corpora- 
tions in  this  state  shall  not  be  taxed  through 
the  medium  of  the  shareholder,  this  provision 
of  the  charter  of  Albany  is  not  to  be  con- 
strued as  conferring  upon  the  city  power  to 
tax  them.  It  is  immaterial  that  the  property 
of  the  corporations  required  by  law  to  be 
returned  for  taxation  by  their  respective 
presidents  was,  for  the  most  part,  without 
the  limits  of  the  city  of  Albany,  and  hence 
not  taxable  by  that  municipality;  the  city 
being  unable  to  tax  such  shares  of  stock  at 
all,  because  of  the  power  of  the  Legislature 
to  refrain  from  taxing  them,  and  the  policy 
of  the  law  that  they  should  not  be  taxed. 

[2]  An  injunction  was  properly  granted 
against  the  city,  restraining  the  collection  of 
the  municipal  tax.  The  judge,  however,  was 
not  authorized  to  grant  a  permanent  injunc- 
tion in  vacation;  but  the  Injunction  should 
have  been  a  temporary  one,  and  direction  is 
therefore  given  that  the  order  be  so  modi- 
fled  as  to  make  it  a  temporary  Instead  of  a 
permanent  injunction. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 

(137  Oft.  799) 

PETERSON  v.  CALHOUN. 
(Supreme  Court  of  Georgia.    March  13,  1912.) 

(ByUabu*  by  the  Court.) 

Bankruptcy  (§  421*)— Discharge  op  Bank- 
rupt —  Effect  —  Property  Subsequently 
Acquired. 

An  execution  in  personam,  founded  on  a 
debt  provable  in  bankruptcy,  where  the  plain- 
tiff in  fi.  fa.  had  notice  of  the  proceedings  in 
bankruptcy,  .cannot  be  enforced  against  the 
property  or  a  bankrupt  acquired  subsequent  to 
his  discharge,  and  an  affidavit  of  illegality  set- 
ting? up  this  defense  should  not  have  been 
stricken. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  H  772-774,  776,  777,  779;  Dec.  Dig. 

Error  from  Superior  Court,  Montgomery 
County;   J.  H.  Martin,  Judge. 

Action  by  W.  P.  Calhoun  against  W.  D. 
Peterson  and  another.  From  a  judgment 
dismissing  an  affidavit  of  illegality  of  an  ex- 
ecution in  favor  of  plaintiff,  defendant  Pe- 
terson brings  error.     Reversed. 

F.  H.  Saffold  and  A.  C.  Saffold,  for  plain- 
tiff in  error.  M.  B.  Calhoun  and  Eschol 
Graham,  for  defendant  In  error. 
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EVANS,  P.  J.  A  fl.  fa.  in  favor  of  W.  P. 
Calhoun  against  W.  D.  Peterson  and  T.  P. 
McBride  was,  on  July  5,  1907,  levied  on  an 
undivided  four  twenty-sevenths  interest  in  a 
certain  tract  of  land,  as  the  property  of  W. 
D.  Peterson.  Peterson  filed  his  affidavit  of 
illegality  to  the  levy  on  the  following  ground 
(the  others  having  been  abandoned):  "On 
the  2d  day  of  November,  1907,  affiant  filed, 
in  the  United  States  Court  for  the  Southern 
District  of  Georgia,  his  voluntary  petition  in 
bankruptcy,  and  on  said  date  was  duly  ad- 
Judged  a  bankrupt,  and,  after  having  fully 
conformed  to  all  the  requirements  of  the 
bankrupt  act,  he  was,  on  the  20th  day  of 
February,  1908,  granted  a  discharge  in  bank- 
ruptcy; that  said  discharge  operated  to 
discharge  him  from  all  debts  which  existed 
prior  to  the  2d  day  of  November,  1907,  which 
were  provable  in  bankruptcy ;  that  plaintiff's 
debt  existed  prior  to  that  time ;  that  he  was 
notified  of  the  pendency  of  the  bankruptcy 
petition,  and  had  full  opportunity  to  be 
heard.  Affiant  alleges  that  he  has  been  dis- 
charged from  the  debt  of  plaintiff  in  fl.  fa., 
and  that  property  levied  upon  was  not  sched- 
uled in  his  petition  in  bankruptcy  aforesaid, 
nor  owned  by  him  at  said  time ;  and  for  the 
reason  aforesaid  said  fl.  fa.  is  proceeding  il- 
legally against  him  and  said  property  or  in- 
terest in  said  land."  The  plaintiff  demurred 
to  this  ground  of  the  illegality,  because  it 
appeared  that  the  fl.  fa.  was  issued  and  en- 
tered upon  the  general  execution  docket 
more  than  four  months  prior  to  the  adjudi- 
cation of  bankruptcy,  and  that  the  levy 
preceded  the  adjudication  of  bankruptcy, 
and  because  it  is  not  alleged  that  the  plain- 
tiff proved  his  debt  in  the  bankrupt  court. 
The  court  dismissed  the  illegality.  - 

This  was  error.  Relatively  to  property 
owned  by  the  bankrupt  and  incumbered  by 
lien  created  more  than  four  months  before 
the  filing  of  the  petition  in  bankruptcy,  the 
bankrupt's  discharge  does  not  affect  or  in- 
terfere with  the  enforcement  of  the  lien. 
Philmon  v.  Marshall,  116  Ga.  811,  43  S.  E. 
48.  But  a  discharge  in  bankruptcy  will  re- 
lease a  bankrupt  from  all  provable  debts  ex- 
cept those  specifically  excepted  In  the  Bank- 
ruptcy Act  1  Fed.  Stat  Ann.  578  (U.  S. 
Comp.  St  1901,  p.  3428).  One  of  these  excep- 
tions is  a  debt  which  has  not  been  fully 
scheduled  in  time  for  proof  and  allowance, 
with  the  name  of  the  creditor,  if  known  to 
the  bankrupt,  unless  such  creditor  had  no- 
tice or  actual  knowledge  of  the  proceedings 
In  bankruptcy.  We  think  the  allegations  of 
the  affidavit  of  illegality  sufficiently  aver 
that  the  property  levied  on  is  property 
acquired  after  the  bankrupt's  discharge, 
apd  that  the  plaintiff  in  fl.  fa.  had  notice  of 
the  proceedings  in  bankruptcy.  There  is  no 
contention  that  the  plaintiff's  fl.  fa'.,  which 
runs  only  against  the  person,  was  not  a 
provable  debt;   and,  such  being  the  case,  it 


was  released  by  the  bankrupt's  discharge, 
and  cannot  be  enforced  against  property  ac- 
quired since  the  discharge.  McLendon  v. 
Turner,  65  Ga.  577. 

Judgment  reversed.  All  the  Justices  con* 
cur. 

(127  Ga.  760) 

CRAWFORD  v.  SCOTT. 
(Supreme  Court  of  Georgia.    March  2,  1912.) 

•  (Syllabus  hy  the  Court.) 

Chattel  Mortgages  ((  260*)— Fobsclosubb 
—Affidavit  of  Illegality— Dismissal. 
The  holder  of  a  mortgage  on  personalty 
proceeded  to  foreclose  his  mortgage  by  affi- 
davit under  section  3286  of  the  Civil  Code  of 
1910.  The  mortgagor  interposed  an  affidavit 
of  illegality  under  sections  3289  and  3300,  in 
which  he  asserted  that  the  mortgage  showed 
that  it  was  given  on  books  and  accounts,  as 
well  as  on  certain  described  personalty,  that 
the  sheriff  had  sought  to  levy  the  execution 
issued  on  the  summary  foreclosure  on  certain 
books  and  accounts,  that  the  accounts  and 
choses  in  action  had  been  contracted  since  the 
giving  of  the  mortgage,  that  accounts  and 
choses  in  action  were  not  subject  to  mortgage, 
and  especially  that  those  created  since  the 
mortgage  was  given  were  not  covered  by  it. 
Held,  that  it  was  error  to  dismiss  such  ille- 
gality, on  motion,  on  the  ground  that  it  was 
not  the  proper  remedy  of  the  defendant,  with- 
out passing  upon  its  merits. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §§  635,^536;  Dec  Dig.  f 
260.*] 

Fish,  C  J.,  and  Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Fite,  Judge. 

Proceedings  by  Mrs.  Lizzie  E.  Scott  against 
J.  W.  Crawford  to  foreclose  a  chattel  mort- 
gage. To  an  order  denying  the  motion  of 
plaintiff  in  fl.  fa.  to  dismiss  an  affidavit  of 
illegality,  defendant  brings  error.    Reversed. 

J.  M.  Lang,  for  plaintiff  in  error.  G.  H. 
Aubrey,  for  defendant  in  error. 

LUMPKIN,  J.  J.  W.  Crawford  gave  to  J. 
E.  Scott  a  mortgage  containing  the  following 
description  of  the  property:  "One  stock  of 
drugs,  medicines,  drug  sundries,  fixtures, 
show  cases,  iron  safe,  soda  fountain,  cigars, 
scales,  oil  tanks,  and  any  and  all  merchan- 
dise of  any  character  whatsoever,  incident  to 
or  connected  with  the  drug  store  under  the 
name  of  the  pharmacy,  including  all  medi- 
cines, books,  and  accounts  of  any  and  all 
character  whatever;  the  said  drug  store  be- 
ing situated  in  the  Bradley  Building,  city  of 
Adairsville,  Bartow  county."  Scott  trans- 
ferred the  mortgage  to  Mrs.  Lizzie  E.  Scott. 
She  proceeded  to  foreclose  under  Civil  Code 
1910,  §  3286.  An  execution  was  issued,  and 
a  levy  made  by  the  sheriff.  The  defendant 
filed  an  affidavit  of  illegality  under  sections 
3289  and  3300.  One  ground  of  illegality  was 
as  follows:  "Defendant  shows,  further,  that 
the  sheriff  has  levied  on  his  books  of  account, 
and  that  plaintiff  is  seeking  to  sell  his  ac~ 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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counts  and  choses  In  action ;  tbe  same  aggre- 
gating the  sum  of  five  hundred  ($500)  dollars. 
Defendant  shows  that  these  have  been  con- 
tracted since  the  execution  of  the  mortgage 
being  foreclosed,  and  that  they  are  not  sub- 
ject to  such  mortgage,  because  they  were  not 
In  existence,  and  could  not  have  been  mort- 
gaged before  they  ever  existed,  and  that  an 
account  or  chose  in  action  is  not  capable  of 
being  mortgaged."  The  plaintiff  in  fl.  fa. 
moved  to  dismiss  the  affidavit  of  Illegality, 
upon  the  ground  that  it  was  not  the  proper 
remedy.  The  motion  was  sustained,  and  the 
defendant  excepted. 

The  question  before  this  court  is  whether 
affidavit  of  illegality  was  the  proper  mode  of 
defense.  The  merits  of  the  various  grounds 
were  not  specifically  passed  on  by  the  court 
below.  When  the  holder  of  a  mortgage  on 
personalty  proceeds  to  foreclose  it  under 
Civil  Code  1910,  i  3286,  he  makes  an  affida- 
vit, and  an  execution  Issues.  If  no  defense 
is  interposed,  this  execution  la  treated  as 
final  process.  It  does  not  merely  declare  that 
a  certain  amount  Is  due  by  the  defendant  to 
the  plaintiff,  but  asserts  and  proceeds  to  en- 
force a  lien  for  that  amount  on  the  mort- 
gaged property.  If  an  affidavit  of  illegality 
is  interposed  in  accordance  with  the  statute, 
this  process  ceases  to  be  final  and  becomes 
mesne  process,  and  the  case  Is  returned  to 
the  proper  court  for  trial.  Upon  the  trial, 
if  the  plaintiff  prevails  either  in  whole,  or 
in  part,  he  gets  a  judgment,  which  does  not 
merely  declare  that  the  defendant  owes  him 
a  certain  amount  of  money,  but  also  that  he 
has  a  mortgage  lien  for  the  amount  so  found, 
and  that  such  lien  is  foreclosed.  It  will  thus 
be  seen  that  a  judgment  of  foreclosure  In 
favor  of  the  plaintiff  essentially  involves  two 
things— that  an  amount  is  due,  and  that  he 
has  a  mortgage  which  is  foreclosed  therefor. 
To  say  that  the  process  is  mesne,  and  subject 
to  the  defenses  of  the  defendant,  that  if  the 
plaintiff  gains  his  case  it  is  adjudicated  that 
he  has  a  good  mortgage  on  the  property,  and 
that  it  is  foreclosed  on  the  property  describ- 
ed, as  well  as  that  the  amount  for  which  it  is 
foreclosed  is  settled,  but  that  the  defendant 
can  only  attack  the  amount,  and  can  have  no 
adjudication  in  his  favor  as  to  the  lien,  is 
to  declare  that  in  a  lawsuit  a  judgment  can 
adjudicate  a  lien  In  favor  of  one  party,  but 
cannot  adjudicate  in  regard  to  It  in  favor  of 
the  other.  It  would,  indeed,  be  extraordi- 
nary if  the  issues  in  a  lawsuit  were  of  such 
character  that  a  judgment  could  settle  them 
In  favor  of  the  plaintiff,  but  could  not  settle 
them  in  favor  of  the  defendant. 

As  early  as  the  case  of  Qailey  v.  Lumpkin, 
1  Ga.  892,  the  question  of  the  extent  of  the 
defenses  which  might  be  made  by  a  defend- 
ant under  a  proceeding  to  foreclose  a  mort- 
gage on  realty  was  decided.  It  is  true  that 
the  defense  there  set  up  was  one  of  usury; 
but  Nisbet,  J.,  in  the  opinion  said:  "But  the 
view  of  this  subject,  which  to  the  mind  of 


this  court  Is  decisive,  is  this:  The  process 
of  foreclosure  in  England  Is  by  bill  in  chan- 
cery. Our  statute  dispenses  with  the  equita- 
ble proceeding,  and  gives  a  more  easy,  di- 
rect, and  less  expensive  process  of  foreclos- 
ure at  law.  This  legal  mode  is  in  lieu  of  the 
bill  in  chancery.  This  is,  therefore,  what  we 
are  in  the  habit  of  calling  an  equitable  stat- 
ute. It  is  not  in  derogation  of  the  existing 
law,  and  therefore  to  be  construed  strictly; 
but  it  is  declaratory  of  it,  and  remedial,  and 
therefore  to  be  construed  liberally.  It  af- 
firms the  law  of  foreclosure,  by  providing  a 
different  remedy,  under  which  the  mortgagee, 
instead  of  being  forced  into  a  court  of  chan- 
cery to  foreclose,  is  admitted  at  law  to  all 
the  rights  which  he  had  before  the  statute  In 
equity,  as  to  this  subject-matter.  Can  we 
Infer  that  the  Legislature  Intended  to  give 
this  new  and  summary  mode  of  foreclosure  to 
the  mortgagee,*  and  not  give  equivalent 
rights  of  defense  to  the  mortgagor?  To 
create  for  the  plaintiff  an  easy,  rapid  mode 
of  foreclosure,  and  to  still  hold  the  defend- 
ant to  the  necessity  of  going  into  a  court  of 
equity  to  assert  his  rights  against  it?  Tbe 
Legislature  intended  to  do  no  such  iniquitous 
thing.  Upon  the  creation  of  a  new  remedy, 
we  think  the  rights  of  defense  which  belong- 
ed to  the  old  remedy,  unless  expressly  inhib- 
ited, attached  to  the  new.  As  the  plaintiff  is 
here  let  into  the  rights*  at  law,  which  he  be- 
fore had  in  equity,  so  the  defendant  is  let  in 
also,  at  law,  to  those  rights  which  he  before 
had  In  equity." 

In  Dixon  v.  Cuyler,  27  Ga.  248,  it  was  de- 
clared that  in  a  proceeding  to  foreclose  a 
mortgage  on  real  estate  it  was  competent  for 
the  mortgagor  to  "show,  for  cause  why  the 
rule  absolute  should  not  be  granted,  that  the 
mortgage  debt  was  usurious,  that  it  was 
founded  upon  a  gaming  consideration,  that 
it  was  contracted  to  compound  a  felony,  or 
that  the  mortgage  was  given  under  duress,  or 
had  been  released,  or  to  avail  himself  of  any 
other  defense  which  goes  to  show  that  the 
mortgagee  is  not  'entitled'  to  the  judgment 
of  foreclosure,  or  that  the  amount  claimed 
is  not  due."  In  the  opinion  Lumpkin,  J., 
said :  "There  is  enough  in  the  act  to  justify 
this  Interpretation.  It  is  one  taken  by  this 
court  the  first  year  of  its  organization,  and 
the  only  one  which  will  save  the  statute  from 
being  looked  upon  as  a  nuisance,"  The  act 
under  consideration  in  the  two  cases  above 
cited  contained  the  expression:  "In  case  of 
any  dispute  as  to  the  amount  due  on  any 
mortgage,  If  the  mortgagor  shall  appear  with- 
in the  time  prescribed  by  this  act  and*  make 
affidavit  that  he  hath  made  payments  which 
have  not  been  credited,  or  that  he  Is  entitled 
to  sets-off,  which  in  equity  should  be  allow- 
ed," etc. 

In  Mell  v;  Moony,  30  Ga.  413,  the  second 
headnote  is  as  follows:  MAs  against  a  pro- 
ceeding of  foreclosure  on  personal  property, 
the  mortgagor  may  at  law  go  into  the  consid- 
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e ration  of  the  mortgage,  or  rely  by  way  of 
defense  upon  any  fact  or  principle  of  law 
which  would  entitle  him  to  relief  in  a  court  of 
equity."  The  affidavit  then  under  considera- 
tion set  up  that  the  mortgagee  had  violated 
the  condition  of  his  obligation,  and  that  the 
right  had  accrued  to  the  mortgagor  to  claim 
$1,000  and  to  have  it  allowed  against  the 
claim  which  the  mortgagee  was  seeking  to 
enforce  against  him.  While  it  may  be  said 
that  this  was  a  recoupment,  the  basis  of  the 
decision  was  the  broad  equitable  right  of  de- 
fense which  had  been  announced  in  regard  to 
real  estate  foreclosures,  and  which  was  now 
declared  to  be  applicable  as  well  to  defenses 
as  against  summary  foreclosures  of  chattel 
mortgages.  In  the  opinion  Lumpkin,  J.,  said: 
"Our  courts  have  invariably  held  that  the 
mortgagor  might  go  into  the  consideration  of 
the  mortgage,  and  rely  upon  any  fact  or  prin- 
ciple of  law  which  would  entitle  him  to  re- 
lief ;  and  although  the  case  of  Dixon  v.  Cuy- 
ler,  27  6a.  248,  was  upon  the  foreclosure  of 
real  estate,  still  the  general  principles  an- 
nounced in  that  case  apply  equally  to  a  pro- 
ceeding to  foreclose  on  personal  property. 
For  in  this  no  previous  notice  is  required, 
and  of  course  the  proceeding  cannot  conclude 
the  mortgagor.  Indeed,  it  would  seem  from 
the  terms  of  the  statute  that  his  right  to  be 
heard  does  not  arise  until  the  execution  is- 
sues. It  is  conceded  that  the  mortgagor  could 
obtain  relief  in  equity;  but  why  drive  him 
into  that  forum,  when  the  remedy  at  law  is 
ample,  and  when  the  statutory  proceeding  to 
foreclose  mortgages  was  substituted  for  that 
in  chancery?  Ought  not  the  same  defenses 
to  be  allowed  at  law  that  could  before  have 
been  set  up  in  equity?"  See,  also,  Alston  v. 
Wheatley,  47  Ga.  646;  Mordecai  v.  Stewart, 
37  Ga.  364;  Finney  v.  Cadwallader,  55  Ga. 
75. 

We  think  that  the  principles  ruled  in  the 
cases  above  cited  are  conclusive  in  that  now 
before  us.  The  proceeding  was  one  to  fore- 
close a  mortgage  on  personalty  by  affidavit. 
In  such  a  case  the  plaintiff  does  not  merely 
state  that  the  defendant  owes  him  a  certain 
sum,  but  makes  affidavit  "of  the  amount  of 
principal  and  interest  due  on  such  mortgage." 
The  defendant  can  reply  by  counter-affidavit. 
If  the  mortgage  is  invalid,  or  the  property 
offered  to  be  mortgaged  is  such  as  cannot  be 
mortgaged,  nothing  is  "due  on  the  mortgage," 
whether  there  is  any  indebtedness  by  note  of 
account  or  not.  To  put  a  literal  and  restrict- 
ed construction  upon  Civil  Code,  §f  3289  and 
3300,  and  hold  that  the  expression  that  "the 
defendant  may  file  his  affidavit  of  illegali- 
ty, in'  which  he  may  avail  himself  of  any 
defense  that  he  could  have  set  up  in  an  ordi- 
nary suit  upon  the  demand  secured  by  the 
mortgage,  and  show  that  he  is  not  justly  in- 
debted to  the  plaintiff  in  the  sum  claimed 
in  said  affidavit  of  foreclosure,"  restricts  the 
defendant  to  contesting  merely  the  amount 
alleged  to  be  due,  but  prohibits  him  from 
contesting  the  validity  of  the  mortgage  as  to 


all  or  a  part  of  the  property  sought  to  be 
subjected  to  the  lien,  would  be  contrary  to 
the  decisions  above  cited.  It  is  to  be  noted 
that  it  Is  declared  that  the  defendant  may 
show  that  he  is  not  justly  indebted  to  the 
plaintiff  in  the  sum  claimed  "in  said  affidavit 
of  foreclosure."  So  that  it  is  not  merely 
the  indebtedness,  but  the  Indebtedness  nam- 
ed in  the  mortgage,  which  he  may  contest 
If  he  cannot  set  up  this  defense  in  the  pres- 
ent suit,  where  can  he  set  It  up?  If  he  is 
unable  to  make  the  defense  here,  but  does 
contest  the  amount,  and  the  plaintiff  obtains 
a  judgment  that  the  defendant  owes  him  so 
much,  and  the  mortgage  is  foreclosed,  we  do 
not  see  how  he  could  afterwards  go  behind 
the  judgment.  Apparently  it  would  be  an 
adjudication  without  ability  to  prevent  it, 
as  the  only  remedy  would  be  to  go  into  a 
court  of  equity,  or  a  court  administering 
equitable  relief,  and  ask  for  an  injunction 
against  the  proceeding  at  law,  and  there  set 
up  his  defense.  But  this  is  the  very  thing 
which  this  court  has  several  times  declared 
it  was  not  the  intention  of  the  statute  to 
require  the  defendant  to  do. 

In  Arnold  v.  Carter,  125  Ga.  319,  54  S.  E. 
177,  it  was  held  that  by  an  affidavit  of  il- 
legality to  the  foreclosure  of  a  mortgage  on 
personalty  the  mortgagor  may  avail  himself 
of  the  defense  of  recoupment,  but  that  he 
cannot  plead  set-off  in  such  a  proceeding,  nor 
can  he  have  the  foreclosure  enjoined  in  or- 
der to  avail  himself  of  a  set-off  in  equity, 
where  the  plaintiff  is  neither  insolvent  nor 
a  nonresident.  Speaking  for  himself,  the 
writer  gravely  doubts  the  correctness  of  that 
ruling,  and  It  is  by  no  means  sure  that  it  is 
not  so  conflicting  with  the  former  rulings 
cited  that  it  will  not  have  to  yield  to  them 
whenever  the  exact  case  is  again  presented. 
But,  however  that  may  be,  the  ruling  that 
the  defendant  cannot  plead  a  set-off  in  no' 
way  adjudicates  that  the  defendant  cannot 
set  up  any  defense  which  would  prevent  the 
plaintiff  from  having  a  judgment  of  fore- 
closure upon  the  property  upon  which  the 
lien  Is  asserted,  either  for  the  whole  or  a 
part  of  the  amount. 

For  these  reasons,  the  ruling  of  the  presid- 
ing judge  was  error. 

Judgment  reversed. 

EVANS  and  BECK,  JJ;,  concur.  HILL  J., 
did  not  preside. 

FISH,  C.  J.,  and  ATKINSON,  J.  (dissent- 
ing.) We  cannot  agree  to  the  opinion  of  the 
majority  of  the  court  in  this  case.  Civil 
Code,  S  3300,  provides:  "When  an  execution 
shall  issue  upon  the  foreclosure  of  a  mort- 
gage on  personal  property,  as  hereinbefore 
directed,  the  mortgagor,  or  his  special  agent, 
may  file  his  affidavit  of  illegality  to  such 
execution,  In  which  affidavit  he  may  set  up 
and  avail  himself  of  any  defense  which  he 
might  have  set  up,  according  to  law,  in  an 
ordinary  suit  upon  the  demand  secured  by 
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the  mortgage,  and  which  goes  to  show  that 
the  amount  claimed  is  not  due."  Section 
3289  is  to  the  same  effect  "Under  section 
3286  the  mortgagee,  or  his  agent  or  attorney 
at  law,  In  order  to  foreclose  a  chattel  mort- 
gage, must  "make  affidavit  to  the  amount  of 
principal  and  interest  due  on  such  mortgage, 
which  affidavit  shall  be  annexed  to  such 
mortgage,  or  a  copy  thereof  verified  as  cor- 
rect by  the  affidavit  thereon  of  the  owner  or 
his  agent  or  attorney."  And  upon  the  filing 
of  such  affidavit  the  proper  officer  issues  the 
mortgage  execution.  The  mortgagor,  as  pro- 
vided in  section  3300,  may  arrest  the  prog- 
ress of  such  execution  by  making  a  counter- 
affidavit  setting  up  "any  defense  which  he 
might  have  set  up,  according  to  law,  in  an 
ordinary  suit  upon  the  demand  secured  by 
the  mortgage,  and  which  goes  to  show  that 
the  amount  claimed  is  not  due."  In  this  way 
the  mortgage  execution,  which,  in  the  ab- 
sence of  a  counteraffidavlt  provided  by  stat- 
ute, is  final  process,  is  converted  into  mesne 
process,  and  the  affidavit  of  foreclosure,  the 
mortgage  execution  Issued  thereon,  and  the 
affidavit  of  illegality  are  returned  to  the 
proper  court,  and  the  issues  presented  by 
the  affidavit  of  foreclosure  and  the  illegality 
are  to  be  there  tried  "as  other  cases  of  Il- 
legality." "If  the  mortgagor  fails  to  set  up 
and  sustain  his  defense,  as  hereinbefore  au- 
thorized the  mortgaged  property  shall  be 
sold,"  etc.  Civil  Code,  {  3302.  The  method 
for  raising  such  issues  is  provided  by  stat- 
ute, and  it  should  be  strictly  adhered  to. 

The  mere  fact  that  such  a  statutory  pro- 
ceeding is  in  lieu  of  a  former  equitable  pro- 
ceeding is  no  reason  why  the  statutory  pro- 
ceeding should  not  be  strictly  construed;  for 
perhaps  every  statutory  proceeding  is  a  sub- 
stitute for  some  form  of  legal  or  equitable 
proceeding.  But  this  is  not  a  sound  reason 
for  giving  the  statutory  proceeding  the  same 
broad  and  liberal  construction  which  was 
applicable  to  the  former  legal  or  equitable 
proceeding  for  which  the  statutory  proceed- 
ing Is  a  substitute.  Of  course,  we  do  not 
mean  to  say  that,  after  the  mortgage  execu- 
tion Is  arrested  in  the  manner  pointed  out 
by  the  statute,  the  mortgagor,  after  the  mat- 
ter has  been  properly  taken  to  the  court,  can- 
not then  have  the  foreclosure  proceedings 
or  the  levy  under  the  execution  dismissed  for 
any  valid  reason.  A  landlord,  In  order  to 
distrain  for  rent,  must,  under  the  statute, 
make  an  affidavit  of  the  amount  of  rent  due; 
and  this  court  has  decided  in  numerous  cas- 
es that  the  only  way  the  tenant  can  stop 
the  progress  of  the  distress  warrant  Is  by 
making  an  affidavit  that  the  rent  or  some 
part  thereof  distrained  for  is  not  due.  The 
reason  for  so  holding  has  always  been  stat- 
ed to  be*  that  such  defense  Is  the  only  one 
given  to  the  tenant  by  the  statute.  We  are 
unable  to  see  why  a  tenant  should  be  limit- 
ed to  the  only  defense  provided  by  statute, 
and  the  mortgagor  should  not  be  also  re- 


stricted to  the  defense  the  statute  specifical- 
ly provides  he  may  set  up.  The  position  we 
take  is  supported  in  Guerard  &  PolhlU  v. 
Polhill,  R.  M.  Charlt  237.  And  while  the 
ruling  there  made  is  not  authoritative,  be- 
cause made  by  a  trial  judge,  the  reasons  for 
the  holding  are  most  cogently  stated  by 
Judge  Charlton,  and  to  our  minds  are  con- 
clusive. The  principle  which  we  maintain 
is  decided  In  Arnold  v.  Carter,  125  Ga.  319, 
64  }$.  E.  177,  which  case  was  concurred  In 
by  a  full  bench.  See,  also,  Weaver  v.  Rob- 
erson,  134  Ga.  149,  158,  67  S.  B.  662. 

No  ruling  made  in  any  of  the  cases  cited 
in  the  majority  opinion,  in  our  judgment,  is 
in  conflict  with  the  position  we  take  In  this 
case.  While  in  some  of  such  cases  broad 
language  is  used,  whatever  was  said  should 
be  taken  in  connection  with  the  actual  deci- 
sion made.  In  every  one  of  such  cases  the 
defense  which  the  court  held  could  be  set 
up  by  the  mortgagor  was  one  which  he  might 
have  set  up  in  an  ordinary  suit  upon  the 
demand  secured  by  the  mortgage,  and  which 
went  to  show  that  the  amount  claimed  was 
not  due.  In  Bailey  v.  Lumpkin,  1  Ga.  392, 
it  was  held:  "Upon  a  rule  to  foreclose  a 
mortgage,  under  the  statute  In  Georgia,  the 
mortgagor  may  show,  by  way  of  defense, 
that  the  contract  upon  which  it  was  given 
was  usurious."  In  Dixon  v.  Cuyler,  27  Ga. 
248,  In  a  proceeding  to  foreclose  a  mortgage 
on  realty,  it  was  held,  in  effect,  that  recoup- 
ment could  be  set  up  as  a  defense:  In  Mell 
v.  Mooney,  30  Ga.  413,  It  was  held,  In  effect, 
that  recoupment  could  be  set  up  by  way  of 
affidavit  of  illegality  to  the  foreclosure  of  a 
chattel  mortgage.  To  the  same  effect  was 
the  ruling  in  Mordecai  v.  Stewart,  37  Ga. 
364,  as  to  the  foreclosure  of  a  mortgage  on 
realty.  In  Alston  v.  Wheatley,  47  Ga.  646, 
it  was  held  that  usury  and  recoupment  could 
be  set  up  by  way  of  an  affidavit  of  illegality 
to  the  foreclosure  of  a  chattel  mortgage. 
And  in  Finney  v.  Cadwallader,  55  Ga.  75,  a 
defense  of  recoupment  was  held  to  tie  good 
to  the  foreclosure  of  a  mortgage  on  realty. 

In  order  for  the  mortgagor,  upon  the  fore- 
closure of  a  chattel  mortgage,  to  avail  him- 
self of  the  point  that  the  property  levied  on 
Is  not  covered  by  the  mortgage,  he  must,  In 
our  opinion,  go  Into  a  court  of  equity,  as  no 
such  defense  is  provided  by  Civil  Code,  | 
3300. 

(187  Ga.  815) 

FLORIDA  CENT.  R.  CO.  v.  CHEROKEE 

SAWMILL  CO. 

(Supreme  Court  of  Georgia.    March,  14,  1912.) 

(SyUalu*  by  the  Court.) 

L  Railboads  (I  138*)— Location— Construc- 
tion of  Contracts. 

A  railroad  company  entered  into  -a  "written 
contract  with  a  sawmill  company*  which  had  a 
sawmill  and  certain  standing  timber  located  on 
the  line  of  the  railroad,  by  which  contract  the 
sawmill  company  was  to  be  permitted  to  op- 
erate its  trains  for  logging  purposes  only  over 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Bep'r  Indexes 
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the  tracks  of  the  railroad  company  "between 
Thomasyille  and  the  stations  known  as  Rod- 
denberry,  Ga.  (13  M.  P.),  Copeland,  Fla.  (19 
If.  P.),  and  another  point  about  26  miles  south 
of  Thoxnaaville,  with  the  right  of  ingress  and 
egress  to  the  tracks  of  the  party  or  the  first 
part  (the  railroad  company),  and  to  use  any 
side  tracks  within  said  limits  whenever  nec- 
essary to  enable  trains  to  pass  each  other 
within  their  limits."  EeUL  that  this  contract 
did  not  give  to  the  sawmill  company  the  right 
of  ingress  and  egress  to  the  tracks  of  the  rail- 
road company  by  building  tramways  connected 
therewith  at  any  and  all  points  along  the  line 
of  railroad,  but  only  at  the  points  mentioned. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  436-139;   Dec.  Dig.  i  138.*] 

2.  Injunction  (8  136*)  —  Prbliminabt  In- 
junction—Subject of  Relief— Acts  of 
Corporations. 

The  evidence  tending  to  show  that  the 
parties  had  mutually  departed  from  the  strict 
terms  of  the  contract,  and  that  the  railroad 
company  had  permitted  the  sawmill  company 
to  join  tramways  to  the  main  line  of  the  rail- 
road at  certain  places  other  than  those  spe- 
cifically named,  and  to  continue  to  use  them, 
and  that  the  sawmill  company  had  expended  a 
considerable  sum  of  money  on  the  faith  there- 
of, was  sufficient  to  authorize  the  presiding 
judge  to  grant  an  interlocutory  injunction 
against  the  railroad  company,  to  restrain  it 
from  interfering  with  the  sawmill  company  in 
operating  its  trains  for  logging  purposes,  in 
accordance  with  the  provisions  of  the  con- 
tract, from  the  three  points  designated,  and 
from  other  points  which  had  been  adopted  and 
in  use,  in  consequence  of  such  mutual  depar- 
ture from  the  terms  of  the  contract;  the  judge 
at  the  same  time  enjoining  the  sawmill  com- 
pany from  tapping  the  railroad  at  other  points. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent.  Dig.  |§  306,  806;   Dec  Dig.  I  136.*] 

3.  Injunction  (§  136*)— Interlocutory  In- 
junction—Grounds. 

Under  the  evidence,  there  was  no  abuse 
of  discretion  in  not  denying  the  interlocutory 
injunction  on  the  ground  that  the  sawmill  com- 
pany was  carrying  on  its  logging  trains  em- 
ploye's, feed,  water,  and  supplies  incident  to 
and  forming  a  legitimate  part  of  "the  logging 
purposes"  provided  for  in  the  contract,  and 
that  such  carriage  constituted  a  breach  of  the 
contract  or  of  toe  interstate  commerce  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  305,  306;  Dec.  Dig.  §  136.*] 

4.  Appeal  and  Error  (8  954*)— Discretion 
of  Trial  Court— Interlocutory  Injunc- 
tion. 

It  was  not  alleged  or  proved  that  the 
contract  itself  constituted  a  violation  of  the 
interstate  commerce  law,  with  such  distinct- 
ness as  to  authorize  this  court  to  reverse  the 
action  of  the  presiding  judge  in  granting  an 
ad  interim  injunction.  Both  sides  set  up  the 
contract,  but  each  asserted  certain  violations 
of  it  and  certain  illegal  conduct  on  the  part 
of  the  other. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3818-3821;  Dec  Dig.  | 
954.*] 

5.  Injunction  (8  152* )— Interlocutory  In- 
junction—Hearing — Mandatory  Injunc- 
tion. 

Upon  the  hearing  of  an  application  for  an 
interlocutory  injunction,  the  presiding  judge 
cannot  grant  a  mandatory  injunction,  com- 
manding a  party  to  do  certain  things,  or  ap- 
pointing a  third  person  to  see  that  they  are 
done,  or  the  like. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  337,  343;   Dec.  Dig.  f  152.*] 


6.  Injunction  (|  151*)— Interlocutory  In- 
junction—Hearing— Issues  of  Fact. 

On  the  hearing  of  an  application  for  an 
interlocutory  injunction,  the  presiding  judge 
should  not  undertake  to  finally  adjudicate  is- 
sues of  fact,  but  should  pass  on  such  questions 
only  so  far  as  to  determine  whether  the  evi- 
dence authorizes  the  grant  or  refusal  of  the 
interlocutory  relief. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  |  336;   Dec  Dig.  |  15L*] 

7.  Judgment  Modified. 

Direction  is  given  that  the  judgment  be 
modified  in  accordance  with  the  above  rulings. 

Error  from  Superior  Court,  Thomas  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  the  Cherokee  Sawmill  Company 
against  the  Florida  Central  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed,  with  directions. 

The  Florida  Central  Railroad  Company 
and  the  Cherokee  Sawmill  Company  entered 
Into  a  written  contract,  the  body  of  which 
was  as  follows:  "This  agreement,  made  and 
entered  into  upon  this  the  15th  day  of  Jan- 
uary, 1908,  between  the  Florida  Central 
Railroad  Company,  party  of  the  first  part, 
and  the  Cherokee  Sawmill  Company,  party 
of  the  second  part,  both  of  the  said  parties 
being  corporations  respectively  chartered  un- 
der the  laws  of  this  state,  witnesseth:  First 
That  the  party  of  the  second  part  has  here- 
by given  the  right  of  trackage,  that  is  to  say, 
to  operate  its  trains  for  logging  purposes 
only,  over  the  tracks  of  the  said  party  of  the 
first  part,  between  Thomasvllle  and  stations 
known  as  Roddenberry,  Ga.  (13  M.  P.),  Cope- 
land,  Fla.  (19  M.  P.),  and  another  point  about 
26  miles  south  of  Thomasvllle,  with  the  right 
of  ingress  and  egress  to  the  tracks  of  the 
party  of  the  first  part,  and  to  use  any  side 
tracks  within  the  said  limits  whenever  neces- 
sary to  enable  trains  to  pass  each  other  with- 
in their  limits.  Second.  That  whenever  the 
locomotive  or  locomotives  and  cars  of  the 
said  party  may  enter  upon  said  tracks,  they 
shall  be  operated  under  the  control  and  di- 
rection and  subject  to  the  order  of  the  of- 
ficials and  agents  of  said  party  of  the  first 
part  Third.  That  the  parties  hereto  shall 
be  respectively  liable,  both  as  between  them- 
selves and  as  between  third  parties  and 
themselves,  for  any  loss,  injury,  or  damage, 
whether  to  persons  or  property,,  arising  from 
the  negligence  or  other  fault,  and  the  loss 
resulting  therefrom  shall  be  paid  by  the  par- 
ty at  fault  and  each  shall  and  will  fully  in- 
demnify and  protect  the  other  against  any 
loss,  damage,  or  expense  incurred  by  reason 
thereof;  and,  further,  if  any  such  injury, 
loss,  or  damage  is  sustained  by  either  party 
through  the  joint  negligence  of  the  servants 
employed  respectively  by  them,  the  same 
shall  be  borne  by  each  in  proportion  in  which 
its  fault  or  negligence  has  contributed  there- 
to, but  if  sustained  by  third  persons  not  par- 
ties hereto,  then  the  loss  shall  be  borne 
equally  by  both  parties  hereto.    Fourth.  That 
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the  party  of  the  second  part  shall  and  will 
furnish  engine  crews,  conductors,  and  flag- 
men for  all  of  their  trains  operated  within 
said  limits,  at  their  own  expense,  such  en- 
gine crews,  conductors,  and  flagmen  to  be 
acceptable  to  the  party  of  the  first  part. 
Fifth.  Party  of  the  second  part  is  relieved 
from  furnishing  conductors  on  its  trains  un- 
til such  time  as  it  may  be  deemed  necessary 
and  notice  to  that  effect  is  furnished  by  said 
party  of  the  first  part  Sixth.  That  if  any 
damage,  loss,  or  injury  arises  either  to  per- 
sons or  property  from  the  failure  of  the  par- 
ty of  the  second  part  to  operate  its  locomo- 
tives and  trains  within  the  limits  aforesaid 
with  due  care  and  in  accordance  with  the  di- 
rection that  may  be  given  therefor  by  said 
party  of  the  first  part,  then  said  loss,  in- 
jury, jor  damage  shall  be  wholly  borne  and 
paid  by  the  second  party,  and  the  first  party 
saved  and  held  harmless  by  it  therefrom  and 
from  any  expense,  cost,  or  charge  incident  to 
or  arising  therefrom.  Seventh.  That  the  par- 
ty of  the  second  part  shall  pay  to  the  party 
of  the  first  part  the  sum  of  $10  per  year  for 
the  aforesaid  privilege,  a  further  considera- 
tion being  that  all  of  the  manufactured  prod- 
ucts of  the  party  of  the  second  part  shall  be 
shipped  over  the  line  of  the  party  of  the  first 
part  Eighth.  It  is  further  agreed  by  the 
party  of  the  second  part  that  It  will  furnish 
free  to  the  party  of  the  first  part  water  for 
its  locomotives  from  the  tanks  of  the  party 
pf  the  second  part,  also  wood  at  actual  cost 
of  production.  Ninth.  That  all  bills  arising 
and  becoming  available  by  virtue  of  this  con- 
tract in  favor  of  either  party  shall  be  ren- 
dered at  the  end  of  each  month,  and  paid 
with  reasonable  promptness  after  the  receipt 
thereof."    This  was  signed  and  sealed. 

The  sawmill  company  filed  an  equitable 
petition  against  the  railroad  company,  alleg- 
ing that  the  defendant  was  interfering  with 
its  exercise  of  the  right  provided  by  the  con- 
tract, and  had  notified  the  plaintiff  to  de- 
sist from  the  further  use  of  the  railroad 
for  hauling  logs,  that  the  defendant  was  in- 
solvent and  unable  to  respond  in  damages, 
and  that  irreparable  damage  would  follow. 
There  were  other  allegations  not  necessary 
to  be  set  out  Injunction  was  prayed,  and 
also  a  proper  construction  of  the  contract 
The  defendant  admitted  the  making  of  the 
contract,  but  denied  a  breach  on  its  part 
It  alleged  various  breaches  by  the  plaintiff, 
including  making  connection  with  its  track 
at  points  other  than  those  mentioned  in 
the  contract;  the  hauling,  upon  the  logging 
trains,  of  hands  used  in  the  logging  business, 
without  the  payment  of  passenger1  fares ;  the 
hauling  of  various  articles  to  its  camp,  with- 
out paying  freight  tariffs  as  required  by  law ; 
the  operating  of  the  log  trains  with  an  en- 
gineer who  was  habitually  intoxicated;  and 
the  use  of  defective  equipment,  endangering 
the  business  and  property  of  the  railroad 
company  as  an  Interstate  and  intrastate  car- 
rier.    On  the  hearing  there  was  conflicting 


evidence.  The  presiding  judge  rendered  the 
following  judgment:  "It  Is  manifest  that  the 
litigation  is  the  outcome  of  factional  con- 
ditions of  contending  with  respect  to  the 
plaintiff  and  defendant  I  am  impressed  that 
it  is  the  duty  of  the  court  to  pass  such  or- 
ders, in  the  light  of  the  contractual  relations 
of  the  parties,  and  under  the  guidance  of 
same,  which  will  preserve  and  protect  the 
interests  of  both  plaintiff  and  defendant 
The  contract  over  which  the  litigation  arises 
has  been  in  existence  for  approximately  three 
years,  and  has  daily  served  the  Interest  of 
both  the  plaintiff  and  the  defendant  The 
original  contract  provided  for  intersections 
of  the  tram  lines  of  the  plaintiff  with  the 
main  line  of  the  defendant  at  the  thirteenth 
mile  post,  and  at  the  nineteenth  mile  post 
and  at  another  point  about  20  miles  south 
of  Thomasvllle,  and  gave  to  the  party  of 
the  first  part,  the  plaintiff,  the  right  of  track- 
age over  its  line  for  logging  purposes  only 
from  these  points  to  Its  mill  at  Thomasvllle, 
with  certain  other  restrictions.  Certainly 
the  parties  of  the  first  part  with  the  ob- 
servance of  the  other  restrictions  of  the  con- 
tract, are  entitled  to  its  right  of  trackage 
from  the  points  designated  in  the  contract 
Moreover,  it  is  manifest  that  the  mutual  in- 
terest of  the  parties  justified  it  and  the 
strict  terms  of  the  contract  were  mutually 
departed  from,  and  the  plaintiff  permitted 
to  tap  the  main  line  of  the  defendant  com- 
pany at  points  and  places  other  than  those 
specifically  named  in  the  contract,  notably 
at  the  eighth  mile  post  on  the  line  of  the 
defendant  company,  and,  in  consequence,  ex- 
pended necessarily  outlays  of  money  in  pre- 
paring tramroads,  buying' iron,  constructing 
the  tramroads  and  other  expenditures  inci- 
dent to  such  enterprise ;  and  this  seems,  un- 
questionably and  without  contradiction,  to 
have  been  with  the  concurrence  and  agree- 
ment of  plaintiff  and  defendant,  the  parties 
to  original  contract,  and  without  protest 
until  the  beginning  of  this  litigation.  It  is 
therefore  held  that  the  plaintiffs  have  the 
right  under  the  contract,  during  the  life  of  the 
same,  to  the  right  of  trackage  in  the  manner 
specified  in  the  contract  from  the  thirteenth 
mile  post  and  the  nineteenth  mile  post  and 
another  point  about  20  miles  south  of  Thom- 
asvllle, and  from  the  eighth  mile  post  and 
from  such  other  points  upon  the  line  as  have, 
by  the  mutual  concurrence  of  the  parties, 
been  used  by  the  plaintiff  as  a  tapping  point 
for  the  intersection  of  its  logging  train  in 
the  pursuit  of  its  business,  pursuant  to  the 
purposes  of  the  contract  And  the  defendant 
company  is  hereby  restrained  and  enjoined 
from  any  interference  whatever  with  the 
plaintiffs  in  the  use  and  enjoyment  of  its 
right  to  operate  its  trains  for  logging  pur- 
poses, as  construed  by  this  order,  and  from  the 
three  points  designated  in  the  contract  and 
from  the  eighth  mile  post  and  from  such  points 
as  have  already  been  adopted  and  In  use. 
In  consequence  of  the  mutual  departure  from 
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the  terms  of  the  contract  in  the  same  man- 
ner as  was  done  in  the  case  of  the  junction 
at  the  eighth  mile  post  It  is  further  held 
that  the  notice  on  the  part  of  the  defendant 
company  to  the  plaintiffs,  at  the  beginning 
of  this  litigation,  has  the  legal  effect  to  re- 
mand the  plaintiffs  to  a  literal  observance 
of  the  terms  of  the  original  contract  from 
that  date,  and  that  accordingly,  thereafter 
and  from  hence  forward,  the  plaintiffs  are 
restrained  and  enjoined  from  tapping  the 
lines  of  the  defendant  company  at  any  point 
and  place  other  than  those  specified  in  the 
contract  and  such  others  as  have  already 
been  tapped  in  the  manner  heretofore  point- 
ed out.  It  is  further  ordered  that  the  equip- 
ment of  the  plaintiff  company  be  subject  to 
the  inspection  of  O.  G.  Land,  agreed  upon 
by  both  parties  at  the  hearing  of  contempt 
proceeding  growing  out  of  the  temporary 
restraining  order  in  this  case,  to  make  such 
inspection,  and  that  the  plaintiff  company 
be  restrained  and  enjoined,  under  penalty 
of  contempt,  from  using  any  equipment,  en- 
gines, or  machinery  in  any  wise  dangerous  to 
traffic  or  interest  of  the  defendant,  or  engi- 
neers addicted  to  intoxication;  and  if  the 
plaintiff  and  defendant  are  unable  to  agree 
with  respect  to  the  condition  of  such  equip- 
ment, boilers,  etc.,  the  court  will  appoint  an 
inspector  to  examine  the  boilers  as  well. 
Paragraph  second  of  the  contract  between 
the  plaintiffs  and  defendant,  and  attached  as 
Exhibit  A  to  the  plaintiffs'  declaration,  is 
ordered  observed  by  the  plaintiffs.  It  is 
further  ordered  that  the  defendant  company 
be  restrained  and  enjoined  from  any  inter- 
ference  with  the  plaintiffs  in  carrying  upon 
their  train  employes,  feedstuffs,  and  outlays 
incident  to  and  to  be  used  in  connection 
with  gathering,  carrying,  loading,  and  haul- 
ing the  logs  to  be  conveyed  by  the  plaintiffs 
to  their  mill  under  the  provisions  of  the 
contract  and  in  contemplation  of  the  parties 
thereto.  It  Is  held  that  the  carrying  of  em- 
ployes, feed,  water,  and  supplies,  and  such 
incidents  to  the,  gathering,  handling,  hauling, 
loading,  and  carrying  of  the  logs  in  contro- 
versy, are  Incident  to  the  logging  purposes 
provided  for  in  the  contract  between  the 
plaintiff  and  the  defendant  and  covered  by 
the  terms  of  the  contract,  and  the  rights  of 
the  plaintiff  are  to  be  held  inviolate  with 
respect  to  the  same.  Let  both  parties,  their 
officers,  servants,  agents,  and  employes,  ob- 
serve this  order.** 
The  railroad  company  excepted. 

Theodore  Titus  and  Branch  &  Snow,  for 
plaintiff  in  error.  Fulwood  &  Skeen  and 
Roscoe  Luke,  for  defendant  in  error. 

LUMPKIN,  J.  [1-3]  In  the  main,  there 
was  no  error,  or  abuse  of  discretion,  on  the 
part  of  the  presiding  judge  in  granting  an 
interlocutory  injunction  in  part,  but  not  to 


the  full  extent  desired.  He  sought  to  pre- 
serve the  status  and  protect  the  parties 
until  the  final  hearing.  The  evidence  on 
vital  points  in  the  case  was  conflicting.  Each 
party  alleged  that  the  contract  was  valuable 
to  it;  but  they  differed  about  its  construction, 
and  each  claimed  that  the  other  was  violat- 
ing it  While  the  interstate  commerce  law 
was  invoked,  it  was  not  so  much  to  attack 
the  entire  contract  as  to  deny  a  certain  con- 
struction of  it,  or  that  certain  acts  could 
be  done  under  it  A  railroad  company  which 
Is  an  interstate  common  carrier  cannot  en- 
ter into  a  contract  with  a  shipper  which 
constitutes  an  unlawful  or  undue  preference 
under  the  interstate  commerce  act  Southern 
Pacific  Terminal  Co.  v.  Interstate  Commerce 
Commission,  219  U.  S.  498,  31  Sup.  Ct  279, 
55  L.  Ed.  310. 

[4]  Whether  or  not  there  is  any  such  dis- 
crimination in  the  present  case  is  not  raised 
or  shown  with  such  distinctness  as  to  au- 
thorize this  court,  on  exception  to  the  grant 
of  an  interlocutory  injunction  maintaining 
the  status  until  final  trial,  to  reverse  the  ac- 
tion of  the  presiding  judge.  The  rulings 
made  in  the  headnotes  need  no  elaboration. 

[5,  •]  In  two  respects  the  presiding  judge 
fell  into  error.  He  could  not  on  that  hear- 
ing adjudicate  finally  any  question  of  fact, 
but  could  only  pass  on  such  questions  so  far 
as  to  determine  the  propriety  of  granting  or 
refusing  the  interlocutory  relief  sought 
Bleyer  v.  Blum,  70  Ga.  558;  Pay  ton  v.  Ford, 
134  Ga.  587,  68  S.  E.  300.  And  also  he  could 
not  grant  a  mandatory  injunction.  Civil 
Code  1910,  |  5499.  Under  some  circumstanc- 
es, he  may  grant  an  order  restraining  un- 
lawful acts  by  one  or  both  parties.  He  may 
refuse  relief  to  a  party  who  comes,  into 
court  seeking  equitable  relief,  but  who  is 
unwilling  to  do  equity.  If  he  finds  an  in- 
junctive order  is  being  used  to  work  wrong 
or  oppression,  upon  application  he  may  modi- 
fy or  revoke  it  But  he  has  not  the  power, 
upon  such  an  interlocutory  hearing,  to  com- 
mand parties  to  do  certain  things,  and  to 
appoint  a  person  to  see  that  they  do  so. 
Such  affirmative  action  might  be  quite  de- 
sirable, where  parties  Indulge  in  what  the 
judge  terms  in  his  opinion  a  "factional" 
controversy,  but  the  law  has  not  made  pro- 
vision for  it  Probably  the  statement  of  the 
presiding  judge  as  to  his  determination  of 
what  were  the  facts  was  not  intended  as  a 
finality,  and  the  mandatory  feature  of  the 
order  was  an  inadvertence.  But  it  is  better 
that  they  should  be  modified,  so  as  to  be  in 
strict  accordance  with  law. 

[7]  Except  as  indicated  in  the  headnotes, 
and  in  this  opinion,  there  was  no  error  in 
granting  the  interlocutory  order.  Direction 
is  given  that  the  presiding  judge  modify  his 
order,  so  as  to  make  it  conform  herewith. 

Judgment  affirmed,  with  directions.  Ail 
the  Justices  concur. 
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<137  Ga.  774) 

McCLENDON  t.  STATB. 
(Supreme  Court  of  Georgia.    March  12,  1912.) 

(ByUabut  by  the  Court.) 

SUFFICIENCY  op  Etidxnce. 

No  exception  is  taken  to  any  ruling  on  evi- 
dence,  or  to  any  instruction  or  refusal  to 
charge;  the  sole  complaint  being  that  the  evi- 
dence was  insufficient.  The  evidence  examined, 
and  held  sufficient  to  support  the  verdict 

Error  from  Superior  Court,  Dooly  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Spurgeon  McClendon  was  convicted  of 
crime,  and  brings  error.    Affirmed. 

Busbee  &  Busbee,  for  plaintiff  in  error. 
Max  E.  Land,  Sol.  Gen.,  and  T.  S.  Felder, 
Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(137  Ga.  777) 

BRINSON  t.  BRINSON  RY.  CO. 
(Supreme  Court  of  Georgia.    March  12,  1912.) 

(ByUabui  by  the  Court.) 

Injunction  {%  135*)— Temporary  Injunction 
—Discretion  or  court. 

Upon  the  hearing  of  the  petition  for  a 
temporary  injunction,  the  evidence  upon  materi- 
al issues  was  conflicting.  There  was  therefore 
no  abuse  of  discretion  in  refusing  such  injunc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  304;    Dec  Dig.  {  135.*] 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  by  A.  S.  Brinson  against  the  Brin- 
son  Railway  Company.  From  the  judgment, 
A.  S.  Brinson  brings  error.    Affirmed. 

Wm.  H.  Fleming,  for  plaintiff  in  error. 
Hitch  ft  Denmark  and  Y.  El  Bargeron,  for 
defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(137  Ga.  822)     . 

WEST  y.  INMAN. 
(Supreme  Court  of  Georgia.    March  14,  1912.) 

(SyUabui  by  the  Court.) 

1.  Landlord  and  Tenant  (|§  162,  165*)  — 
Elements  of  Negligence— ^Condition  of 
Pbemises— Fire  Escapes. 

The  owner  of  a  building,  who  has  provid- 
ed fire  escapes  in  accordance  with  the  provi- 
sions of  section  3151  of  the  Code,  and  who  has 
rented  certain  stores  above  the  second  story  in 
said  building  to  firms  engaged  in  a  legitimate 
manufacturing  business,  is  not  bound  to  ex- 
ercise supervision  over  the  portions  of  the  build- 
ing rented,  so  as  to  insure  that  the  passages  or 
entrances  to  the  fire  escapes  are  at  all  times 
kept  open. 

(a)  Nor  is  such  owner  liable  in  damages  to 
an  employe*  in  said  building,  working  on  a  floor 
above  the  second  floor,  who  suffered  injuries 
from  fire  in  consequence  of  obstructions  placed 
in  the  passageway  to  the  fire  escape  by  a  ten- 


ant who  had  rented  that  portion  of  the  building 
around  and  about  the  fire  escape. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant;  Cent.  Dig.  §f  629,  630-641';  Dec.  Dig. 
H  162,  165.*] 

2;  Pleading  ((  8*)  —  Actions  fob  Negli- 
gence. 

The  allegation  that  ''defendant  negligently 
failed  to  provide  in  said  building  *  *  *  ample 
means  of  extinguishing  fire"  was  open  to  at- 
tack by  special  demurrer,  which  criticised  the 
allegation  on  the  ground  that  it  was  a  mere 
conclusion  of  the  pleader,  and  which  called  for 
more  specific  information  as  to  what  means  of 
extinguishing  fires  Were  actually  provided. 

[B2d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ff  12-28%;  Dec,  Dig.  I  8.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  Ada  West  against  L.  M.  Inman. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Jas.  L.  Key,  for  plaintiff  in  error.  Payne, 
Little  &  Jones,  for  defendant  in  error. 

BECK,  J.  Ada  West  brought  suit  to  recov- 
er damages  for  personal  damages  alleged  to 
have  been  received  In  consequence  of  having 
Inhaled  smoke  and  fumes  from  a  fire  in  a 
building  of  which  the.  defendant  was  the 
owner,  and  in  which  she  was  at  work  on  the 
third  story  as  an  employe  of  a  manufactur- 
ing company  occupying  a  part  of  said  third 
story  as  tenant  It  was  alleged:  That  anoth- 
er tenant  of  the  owner  of  the  building  oc- 
cupied the  second  story  and  that  portion  of 
the  third  story  which  was  "around  and  in- 
cluded the,  entrance  to  the  fire  escape  of  said 
building."  That  "there  were  two  means  of 
Ingress  and  egress  provided  for  said  building 
and  for  said  place  at  which  petitioner  was 
at  work,  to  wit,  one  a  stairway  Inside  of 
said  building,  and  the  other  a  fire  escape 
stairway  on  the  outside  of  said  building. 
Said  fire  escape  could  be  reached  only  through, 
one  window  or  door  on  said  third  story,  and 
through  a  space  which  was  occupied  by  the 
Silverman-Lonsberg  Company,  as  aforesaid. 
That  on  the  day  aforesaid  a  fire  broke  out  in 
said  building,  on  the  second  story  thereof, 
and  In  the  place  occupied  by  the  Silverman- 
Lonsberg  Company.  That  from  said  fire  is-, 
sued  vast  volumes  of  smoke,  heated  air,  and 
Qre,  which  penetrated  and  filled  the  entire, 
third  floor  of  said  building  where  petitioner 
was  at  work.  That  said  fire  and  smoke  and. 
hot  air  cut  off  the  stairway  of  said  building 
entirely,  and  It  was  impossible  to  flee  from 
said  building  by  the  stairway  inside  of  said 
building.  That  the  only  means  of  escape  left 
was  the  fire  escape,  on  the  outside  of  said 
building.  That  the  fire  escape  on  said  build- 
ing was  completely  cut  off  and  obstructed 
from  access  and  use  by  petitioner  by  boxes, 
goods,  merchandise,  and  other  material,  which 
were  piled  up  against  the  door  and  window 
leading  to  said  fire  escape,  and  made  access 
to  said  fire  escape  absolutely  Impossible." 
General  and  special  demurrers  were  filed,  and 
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to  an  order  sustaining  them  the  plaintiff  ex- 
cepted. 

[1]  1.  If  the  plaintiff  is  entitled  to  recover 
In  this  case,  it  is  in  consequence  of  a  viola- 
tion of  the  statutory  provisions  contained  In 
section  3151  of  the  Code.  At  common  law, 
the  failure  to  provide  fire  escapes  on  the 
part  of  the  owner  of  a  building,  not  par- 
ticularly exposed  to  danger  from  fire  from 
the  character  of  the  work  being  carried  on 
in  it,  did  not  render  the  owner  liable  in  dam- 
ages to  an  employe  of  the  tenant  who  might 
receive  injuries  incurred  In  consequence  of 
such  failure.  Yali  v.  Snow,  201  Mo.  511,  100 
S.  W.  1,  10  L.  R.  A.  (N.  S.)  177,  119  Am.  St 
Rep.  781,  9  Ann.  Cas.  1161,  and  cases  cited  in 
note.  So  that  the  liability  of  the  owner  in 
the  present  case,  if  any  exists,  is  entirely 
statutory,  and  depends  upon  the  construction 
of  the  Code  section  (section  3151),  which 
reads  as  follows:  "Owners  of  every  building 
more  than  two  stories  in  height,  not  includ- 
ing the  basement,  used  In  the  third  or  high- 
er stories,  in  whole  or  in  part,  as  factory  or 
workshop,  shall  provide  more  than  one  way 
of  egress  from  each  story  of  said  building, 
above  the  second  story,  by  stairways  on  the 
Inside  or  outside  of  said  building,  and  such 
stairways  shall  be,  as  nearly  as  may  be  prac- 
ticable, at  opposite  ends  of  each  story,  and 
so  constructed  that,  in  case  of  fire,  the 
ground  can  be  readily  reached  from  the  third 
and  higher  stories.  Stairways  on  the  outside 
of  said  buildings  shall  have  suitable  railed 
landings  at  each  story  above  the  first,  and 
shall  connect  with  each  of  said  stories  by 
doors  or  windows  opening  outwardly,  and 
such  doors,  windows,  and  landings  shall  be 
kept  at  all  times  clear  of  obstructions.  All 
the  main  doors  of  such  buildings,  both  in- 
side and  outside,  shall  open  outwardly,  and 
each  story  shall  be  amply  supplied  with 
means  for  extinguishing  fires."  We  are  clear 
that  under  the  express  provisions  of  this 
statute  it  is  the  duty  of  the  owner  of  a 
building  of  the  character  of  the  buildings  re- 
ferred to  in  the  statute  to  provide  fire  es- 
capes In  accordance  with  the  provisions  of 
this  statute,  and  that  In  case  of  injury  to  an 
occupant  of  a  building,  resulting  directly 
from  said  failure,  on  account  of  a  fire  in  the 
building  which  necessitated  the  use  of  fire 
escapes,  there  would  be  a  corresponding  lia- 
bility on  the  owner.  And  we  are  equally 
clear  that  where  the  owner  of  a  building  has 
properly  equipped  it  with  fire  escapes  in  ac- 
cordance with  law,  and  has  rented  any  of  the 
stories  above  the  second  story  to  tenants 
who  have  leased  the  same  for  legitimate  man- 
ufacturing purposes,  the  owner  is  under  no 
obligation  to  exercise  any  supervision  over 
the  conduct  <tf  his  tenants  in  the  use  of  the 
particular  floor  which  he  may  have  rented  to 
any  one  of  them.  Where  there  is  an  outside 
stairway  erected  as  a  fire  escape,  it  is,  of 
course,  contemplated  that  the  entrance  to  the 
building  from  the  landing  at  each  story  shall 
in  some  way  be  closed  at  such  boura  as  the 


building  or  some  particular  story  Is  unoc- 
cupied, as  at  night,  for  instance,  when  the 
men  and  women  working  in  the  building  have 
left  and  gone  home.  At  such  times,  the  open- 
ing by  a  window  or  by  a  door  from  the  land- 
ing of  the  outside  staircase  or  fire  escape 
would  be  closed  in  most  Instances,  unless  the 
business  conducted  therein  Is  of  such  magni- 
tude as  to  require  or  justify  the  employment 
and  presence  of  a  special  watchman.  In  all 
such  cases  would  it  be  the  duty  of  the  owner 
of  the  building  to  go  upon  the  premises 
which  he  had  rented  to  some  one  else,  and 
see  that  his  tenant  had  unlocked  the  door 
or  unfastened  the  window  shutter,  so  that 
there  could  be  free  access  to  the  landing  of 
the  fire  escape?  We  apprehend  that,  before 
a  statute  passed  in  derogation  of  the  com- 
mon law  could  be  given  a  construction  which 
would  place  upon  the  owner  of  buildings  du- 
ties so  onerous,  the  language  of  the  statute 
itself  imposing  the  duties  should  be  express 
and  unequivocal.  The  allegations  of  the  pe- 
tition show  that  a  portion  of  the  third  story, 
on  which  the  plaintiff  was  at  work,  had  been 
rented  to  a  named  tenant,  "which  said  por- 
tion of  the  third  story  was  around  and  in- 
cluded the  entrance  to  the  fire  escape  of  said 
building;  *  •  •  that  the  fire  escape  on 
said  building  was  completely  cut  off  and  ob- 
structed from  access  and  use  by  petitioner  by 
boxes,  goods,  merchandise,  and  other  materi- 
al, which  were  piled  up  against  the  door  and 
window  leading  to  said  fire  escape,  and  made 
access  to  said  fire  escape  absolutely  impos- 
sible; •  •  *  that  the  defendant,  In  vio- 
lation of  petitioner's  legal  right,  obstructed 
the  passage  of  said  fire  escape,  and  permitted 
the  same  to  be  obstructed,  so  that  petitioner 
could  not  reach  the  same  and  escape."  The 
allegations  last  quoted  are  to  be  construed 
as  meaning,  not  that  the  owner  himself,  in 
person  or  by  his  agents,  had  piled  up  boxes, 
goods,  etc.,  so  as  to  obstruct  the  passage  to 
the  fire  escape,  but  that  the  tenant,  who  dur- 
ing the  period  of  his  tenancy  had  the  right  to 
use  and  control  the  floor  about  the  passage 
that  led  to  the  fire  escape,  ha<J  obstructed 
the  passage.  And  this  is  the  construction 
put  upon  this  allegation  in  the  brief  of  coun- 
sel for  plaintiff  in  error.  That  being  the  case, 
under  what  we  have  said  above,  so  much  of 
the  plaintiff's  petition  as  sought  a  recovery 
on  the  ground  that  the  owner  was  liable  be- 
cause of  the  obstruction  of  the  passage  lead- 
ing to  the  fire  escape  was  demurrable,  and 
the  court  did  not  err  in  so  holding. 

[2]  2.  In  another  paragraph  of  the  petition 
it  is  alleged:  "Defendant  negligently  failed 
to  provide  in  said  building  and  on  the  floors 
thereof,  and  particularly  on  the  second  floor, 
where  said  fire  broke  out,  ample  means  of 
extinguishing  fires.  That  said  fire  was  final- 
ly extinguished  by  the  fire  department  of  the 
city  of  Atlanta,  and  that  petitioner  was 
finally  rescued  from  said  burning  building 
by  the  fire  department  of  the  city  of  At- 
lanta."    This  paragraph  was  specially  de- 
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murred  to  on  the  ground,  among  others,  that 
"the  allegation  that  the  defendant  negligent- 
ly failed  to  provide  in  said  bnllding  and  on 
the  floors  thereof,  and  particularly  on  the 
second  floor,  where  said  fire  broke  out,  ample 
means  of  extinguishing  fires,  constitutes  a 
conclusion  of  the  pleader,  and  is  not  predi- 
cated upon  any  facts  to  substantiate  the 
same,  *  •  •  and  that  it  does  not  appear 
what  means  of  extinguishing  fires,,  if  any, 
said  defendant  should  have  furnished,  nor 
what  constitutes  ample  means  of  extinguish- 
ing fires."  The  court  sustained  this  special 
demurrer,  but  allowed  the  plaintiff  20  days 
within  which  to  file  amendments.  No  amend- 
ments were  filed.  We  are  of  the  opinion  that 
the  special  demurrer  pointed  out  specifically 
existing  defects  in  the  paragraph  of  the  peti- 
tion referred  to,  and  that  the  plaintiff  was 
allowed  a  reasonable  time  within  which  to 
amend  the  same;  and,  she  haying  failed  to 
amend  within  the  time  so  allowed,  this  part 
of  his  petition  was  stricken  therefrom,  which 
left  the  case  to  stand  upon  the  allegations 
complaining  of  the  failure  upon  the  part  of 
the  owner  of  the  building  to  keep  the  pas- 
sage or  entrance  fto  the  fire  escape  free  from 
obstructions.  And  as  that  part  of  the  case 
last  referred  to,  under  the  ruling  made  above, 
was  properly  stricken  on  general  demurrer, 
the  entire  case,  without  reference  to  certain 
other  grounds  of  special  demurrer,  stood  dis- 
missed, as  it  should  have  stood  under  this 
decision. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 

(137  Ga.  801) 

WRIGHT,   Comptroller  General,   v.  SOUTH- 
ERN RY.  CO. 
(Supreme  Court  of  Georgia.    March  13,  1912.) 

(Syllabus  fty  the  Court.) 

Taxation  ((  301*)—Lbvt— Amendment— Va- 
lidity. 

The  ordinary  of  Stephens  county  made  a 
general  assessment  for  the  year  1909  against 
the  taxpayers  of  the  county,  specifying  so 
much  per  $100  for  the  various  purposes  nam- 
ed. There  was  no  recommendation  of  the 
grand  jury  with  respect  to  the  taxes  for 
"county  purposes,"  referred  to  in  Civil  Code 
1910,  S  0O8,  and  for  these  purposes  the  levy 
assessed  an  amount  in  excess  of  50  per  cent, 
of  the  state  tax  for  that  year.  Under  this 
levy  the  defendant  in  error  paid  all  taxes  as- 
sessed against  it  for  other  than  general  "coun- 
ty purposes,"  and  paid  all  of  the  amount  for 
that  purpose  which  was  legally  levied  against 
it,  refusing  to  pay  the  balance.  Thereafter  in 
the  following  year,  and  after  all  taxes  (other 
than  those  represented  by  uncollected  &.  fas. 
issued  under  the  original  levy)  had  been  col- 
lected from  all  other  taxpayers,  the  ordinary 
made  what  he  called  an  amendment  of  the 
levy,  by  shifting  from  the  items  making  up 
the  general  "county  purposes"  sufficient 
amounts  or  percentages  to  reduce  the  amount 
specified  for  such  purposes  to  the  legal  limit, 
adding  the  amounts  so  taken  to  the  other  pur- 
poses named,  but  leaving  the  entire  amount  of 
tax  to  be  paid  the  same.  Held,  this  proceed- 
ing was  not  a  legitimate  amendment  of  the 


original  levy,  but  amounted  to  an  attempted 
new  levy  against  a  single  taxpayer;  and  a  It 
fa.  based  thereon,  for  the  amount  of  the  illegal 
taxes  which  the  defendant  in  error  had  refused 
to  pay,  was  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Taxation,. 
Cent  Dig.  H  483-495,  499-608;  Dec.  Dig.  1 
301.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  L.  Pendleton,  Judge. 

Action  by  William  A.  Wright,  Comptroller 
General,  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Jno.  W.  Owen  and  CAaude  Bond,  for  plain- 
tiff in  error.  McDaniel  &  Black  and  E.  A. 
Neely,  for  defendant  in  error. 

HILL,  J.  The  ordinary  of  Stephens  coun- 
ty levied  a  tax  on  all  the  taxable  property 
of  the  county  for  the  year  1909,  in  which  the 
various  purposes  for  which  the  tax  was 
levied  were  enumerated,  and  the  amount 
per  $100  for  each  purpose  was  set  forth.  Un- 
der this  levy  something  over  $8,000  was 
claimed  against  the  Southern  Railway  Com- 
pany, of  which  amount,  on  or  about  Decern* 
ber  20,  1909,  it  paid  all  except  |3,102.40,  the 
payment  of  which  it  resisted  as  being  il- 
legally levied;  it  representing  an  amount 
levied  for  "general  county  purposes"  In  ex- 
cess of  the  amount  which  the  county,  in  the 
absence  of  a  grand  jury  recommendation, 
could  legally  levy  for  that  purpose,  the  legal 
amount  which  it  could  so  levy  being  60  per 
cent  of  the  state  taxes  for  the  year  in  which 
the  levy  was  made.  The  amount  proportion- 
ed to  "general  county  purposes"  under  this 
levy  amounted  to  $7.50  on  the  $1,000,  while 
the  state  tax  was  $2.50  per  $1,000,  and  the 
difference  of  $5  per  $1,000  so  levied  was 
claimed  by  the  Southern  Railway  Company 
to  be  Illegal  and  void.  This  excess  of  $5 
per  $1,000  aggregated  the  amount  of  tax  the 
payment  of  which  the  railway  company  re* 
fused.  On  February  2,  1910,  the  ordinary 
made  a  so-called  amendment  to  the  original 
levy,  wherein  he  recited  the  fact  of  the  pre- 
vious levy,  and  that,  "In  the  direction,  use, 
and  division  of  said  levy  and  assessment,  and) 
the  taxes  raised  and  collected  thereunder,  it 
is  necessary  to  amend  said  levy,  so  as  to 
make  each  item  Included  in  said  assessment 
specific  as  to  the  rate  per  cent  and  the  di- 
visions of  the  items,  as  to  its  purpose,  and 
for  the  needful  and  legal  uses  of  the  same 
by  the  county,  as  required  by  law."  The  al- 
leged amendment  then  proceeded  to  redistrib- 
ute the  percentages  or  amounts  (stating  them 
with  respect  to  the  basis  of  $1,  instead  of 
$100,  as  in  the  original  levy)  for  the  various 
purposes  mentioned,  but  left  the  total  amount 
of  taxes  sought  to  be  collected  so  as  to  foot 
up  the  same  as  in  the  original  levy.  He  so 
shifted  the  various  percentages  as  to  reduce 
the  amount  to  be  collected  for  objects  which 
are  known  as  "general  county  purposes"  to 
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the  legal  limits  ©f  50  per  cent  of  the  state 
tax,  but,  as  compared  with  the  original  levy, 
increased  the  percentage  specified  for  other 
named  purposes,  left  some  as  formerly,  and 
added  one  purpose  not  mentioned  in  the 
original  levy,  specifying  a  per  cent,  to  be 
collected  therefor.  Under  the  so-called 
amendment,  a  fi.  fa.  in  the  name  of  Wm«  A. 
Wright,  comptroller  general,  was  issued 
against  the  Southern  Railway  Company  and 
levied  upon  certain  of  its  property.  The  com- 
pany filed  an  affidavit  of  illegality,  in  which 
it  contended,  among  other  defenses,  that 
there  was  no  necessity  for  any  amendment 
to  the  original  levy,  and  that  it  amounted  to 
an  attempt  by  that  method  to  enforce  against 
the  company  the  collection  of  the  amount  of 
taxes  illegally  levied  against  it  under  the 
original  levy,  and  that  the  new  levy  .upon 
which  the  fi.  fa.  was  endeavoring  to  proceed 
was  void.  The  court  below  sustained  the  il- 
legality, and  the  plaintiff  in  error  excepted. 
The  case  was  tried  on  an  agreed  statement 
of  facts,  in  which  it  was  admitted  that  all 
taxes  collected  from  taxpayers  of  Stephens 
county  up  to  the  date  of  the  agreement  had 
been  collected  under  the  original  levy,  that 
all  fi.  fas.  against  property  owners,  issued  for 
unpaid  taxes  (except  those  against  the  South- 
ern Railway  Company),  were  issued  under 
the  original  levy,  and  that  no  attempt  had 
been  made  to  collect  taxes  from  any  one  un- 
der the  new  levy,  except  the  Southern  Rail- 
way Company.  The  law  provides  that  50  per 
cent,  of  the  state  taxes  can  be  levied  for 
county  purposes  for  which  the  counties  are 
not  specially  empowered  to  levy  a  tax  (com- 
monly known  as  "general  county  purposes"), 
without  recommendation  of  the  grand  jury, 
but  no  more.  Civil  Code  1910,  §  508.  It  also 
provides  that  the  percentage  to  be  levied  for 
each  purpose  shall  be  stated.  Section  514. 
Also  it  provides  that  the  amount  levied  shall 
only  be  used  for  the  purpose  for  which  it  is 
collected.  Section  516.  There  are  certain  ex- 
traordinary purposes,  which  do  not  fall  with- 
in the  50  per  cent  limit,  such  as  erecting 
public  buildings,  and  the  like,  and  a  tax  for 
the  support  of  paupers,  which  is  limited  to 
25  per  cent  of  the  state  tax.  In  this  case 
the  ordinary  made  a  levy,  and  specified  the 
purposes  for  which  it  was  made  and  collect- 
ed. It  was  collected  for  these  purposes 
from  every  taxpayer  making  payment  except 
the  railroad  company.  The  railroad  com- 
pany, perceiving  the  levy  was  illegal,  offered 
what  could  be  legally  levied  for  "general 
county  purposes/'  and  then  paid  all  of  the 
taxes  levied  for  the  extraordinary  purposes 
which  fell  outside  of  "general  county  pur- 
poses," refusing  to  pay  that  part  of  the  tax- 
es levied  for  the  last-named  purposes  which 
it  was  illegal  to  levy.  After  having  collected 
from  every  other  paying  taxpayer  all  of  the 
taxes  for  certain  purposes  named  in  the 
original  levy,  and  after  having  collected  from 
the  railroad  company  all  that  he  could  legal- 
ly collect  under  that  levy,  the  ordinary  pro- 


ceeded to  do  what  he  calls  "amending  his 
levy."  There  was  no  need  of  any  amend- 
ment to  make  it  specific,  or  to  make  it  clear, 
because,  while  It  did  not  say  so  much  per 
cent,  it  stated  what  was  .charged  on  the 
$100.  There  was  no  real  need  of  any  amend- 
ment to  the  levy  for  purposes  of  specifica- 
tion; or,  if  there  was  any  need  at  all,  it 
was  simply  to  prescribe  the  percentage  which 
he  had  levied  for  each  purpose,  and  that  was 
the  only  additional  specification  which  was 
necessary,  if  any  was.  But  instead  of  doing 
this,  after  collecting  all  he  legally  could 
from  the  railroad  under  the  levy  made,  he 
proceeded  to  make  an  entirely  new  levy,  so 
as  to  distribute,  under  respective  heads 
where  it  might  have  been  originally  lawfully 
levied,  the  Illegal  amount  which  he  had 
sought  to  enforce  against  the  railroad  com- 
pany under  the  original  purposes;  and  It  was 
not  really  an  amendment  of  the  levy,  but  was 
an  entirely  new  levy  against  one  taxpayer 
alone. 

It  is  no  answer  to  say  that  the  total 
amount  of  tax  to  be  paid  was  not  changed. 
Any  other  taxpayer,  at  the  proper  time,  could 
have  resisted  and  defeated  It  just  as  well 
as  the  railroad  company,  instead  of  making 
voluntary  payment  of  the  illegal  tax  and 
thereby  waiving  his  right  to  attack  it  But 
the  possibility  that  the  county  collected  ille- 
gal taxes  from  other  taxpayers  gave  the  or- 
dinary no  authority  at  all  to  equalize  by  col- 
lecting a  proportionate  amount  under  the 
guise  of  legal  taxation  from  a  taxpayer  who 
did  resist  That  all  the  other  taxpayers 
yielded  to  the  Illegal  levy  and  paid  it  with- 
out protest  furnishes  no  reason  why  the  or- 
dinary should  shift  the  illegal  assessment 
around,  so  as  to  make  one  taxpayer  pay  the 
same  amount  which  had  been  unlawfully 
collected  from  the  other  taxpayers.  When 
one  taxpayer  finds  that  he  has  been  illegally 
assessed,  for  the  levying  authorities  to  simply 
shift  the  items  around  so  as  to  make  him 
pay  the  same  amount  by  introducing  new 
items  and  changing  the  amounts  of  assess- 
ment for  specific  purposes,  is  not  a  legitimate 
amendment  of  the  tax  assessment  but  is  a 
new  assessment  against  a  single  taxpayer; 
and  this  is  shown  to  be  true  by  the  fact,  as 
far  as  can  be  gathered  from  the  showing  of 
disbursements  of  county  funds  set  out  in  the 
agreed  statement  of  facts,  the  county  did 
not  expend  the  amounts  collected  for  the 
purposes  named  in  the  so-called  amended 
levy  in  accordance  with  assessments  made 
therein,  but  in  its  expenditures  more  nearly 
followed  the  amounts  which  were  derived, 
according  to  the  first  assessment,  as  belong- 
ing to  the  respective  funds  from  the  per  cent, 
levied  for  each  purpose.  And  the  effort  is 
now  made  to  collect  this  additional  amount 
from  the  one  resisting  taxpayer,  not  accord- 
ing to  what  the  county  really  needs  for  the 
purposes  specified  in  the  new  levy,  or  with 
reference  to  what  has  been  expended  for 
such  purposes,  but  merely  to  cover  in  the  il- 
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legal  amount  which  the  county  seeks  to  re- 
cover against  one  taxpayer. 

Counsel  for  the  plaintiff  In  error  rely  on  the 
case  of  Yow  v.  Sullivan,  129  Ga.  187,  58  S.  E. 
662,  as  authority  for  their  contention  that  the 
last  levy  is  merely  an  amendment  of  the  origi- 
nal levy,  and  is  permissible.  That  case  differs 
widely  from  the  present,  In  that  the  amend- 
ment merely  specified  the  percentage  levied  for 
each  purpose  in  the  original  levy,  which  the 
county  authorities  had  failed  to  specify  in 
the  first  instance.  This  court  had  held  (Sul- 
livan v.  Yow,  125  Ga.  326,  54  S.  E.  173)  that 
on  this  account  the  levy  as  it  first  stood  was 
unenforceable.  In  the  present  case  it  was 
clear  what  amount  each  taxpayer  was  re- 
quired, under  the  original  levy,  to  pay  for  a 
.particular  purpose;  but  there  was  an  illegal 
assessment  for  items  comprising  "general 
county  purposes."  The  original  levy  had 
been  acted  on  and  enforced,  or  apparently 
acquiesced  In,  as  to  all  the  taxpayers  of  the 
county  other  than  the  defendant  in  error, 
and  the  county  In  its  expenditures  had  treat- 
ed the  funds  as  collected  for  the  respective 
purposes  according  to  the  percentages  named 
in  the  first  levy — at  least  this  is  a  fair  In- 
ference from  the  admitted  facts,  which  can- 
not be  clearly  analyzed,  on  account  of  the 
failure  to  keep  accurate  and  separate  ac- 
counts of  disbursements  in  all  instances ;  and 
to  presume  otherwise  would  be  to  put  the 
county  authorities  in  the  attitude  of  violat- 
ing the  legal  requirement  that  county  funds 
shall  be  expended  for  the  purposes  for  which 
they  are  levied  and  collected,  it  appearing 
that  under  the  percentages  shown  on  the 
second  assessment  the  amount  apportioned 
to  certain  purposes  would  greatly  exceed 
what  has  been  expended  therefor,  and  should 
leave  In  the  county  treasury  a  sum  largely 
In  excess  of  the  balance  actually  on  hand 
as  shown  by  the  agreed  facts,  Under  the 
facts  of  this  case,  we  are  clear  that  there 
was  no  legitimate  amendment  of  the  original 
tax  levy,  and  that  it  was  correctly  adjudged 
by  the  trial  court  that  the  fl.  fa.  against  the 
defendant  in  error  was  illegal. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(137  Ga.  791) 

LOWNDES  LUMBER  CO.   v.  MASSE  & 
FELTON  LUMBER  CO.  et  al. 

(Supreme  Court  of  Georgia.    March  13,  1912.) 

(Syllabus  by  the  Court.) 

Venue   (|  22*)— Domicile  of  Pabties— Co- 

DEFENDANTS. 

An  equitable  action  by  a  vendor  of  tim- 
ber against  his  vendee  and  the  latter's  sub- 
vendees  taking  with  notice,  to  cancel  all  the 
sales,  including  that  to  the  subvendees,  for  an 
infection  inhering  in  the  first  conveyance  and 
common  to  all,  and  to  restrain  the  subvendees 
in  possession  from  cutting  the  timber  pending 
the  suit,  may  be  located  in  the  county  of  the 
subvendees'  residence. 

[£3d.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  if  35-37;   Dec  Dig.  §  22.*] 


Error  from  Superior  Court,  Grady  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  the  Lowndes  Lumber  Company 
against  the  Masse  &  Felton  Lumber  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

The  Lowndes  Lumber  Company  filed  its 
petition  for  cancellation  and  injunction,  In 
the  superior  court  of  Grady  county,  against 
the  Masse  &  Felton  Lumber  Company,  a 
corporation  with  an  office  and  agent  in 
Grady  county,  the  Grady  County  Lumber 
Company,  a  partnership,  the  members  of 
which  are  residents  of  Grady  county,  the 
Kelly-Clark  Lumber  Company,  and  Arthur 
Kelly,  of  Grady  county.  It  was  alleged: 
The  plaintiff  purchased  from  the  Grady 
Lumber  Company  7,722  acres  of  pine  tim- 
ber, upon  the  terms  contained  in  a  bond  for 
title,  which  it  took  as  evidencing  the  con- 
tract of  purchase.  Subsequently  the' plain- 
tiff entered  Into  a  contract  for  the  sale  of 
the  timber  to  the  Masse  &  Felton  Lumber 
Company,  and  assigned  to  that  corporation 
the  bond  for  titles  which  it  held  from  the 
Grady  County  Lumber  Company.  By  the 
terms  of  this  contract  the  Masse  &  Felton 
Lumber  Company  agreed  to  purchase  all  of 
the  timber  and  timber  privileges,  and  to 
pay  to  the  plaintiff  $2.50  per  M  feet,  log 
measure,  on  a  stumpage  basis.  "The  terms 
of  payment  were:  The  Masse  &  Felton  Lum- 
ber Company  giving  $20,000,  $10,000  of  said 
amount  represented  In  four  notes  delivered 
to  your  petitioner,  and  $10,000  payable  to 
Grady  Lumber  Company,  and  the  payment 
of  the  balance  in  monthly  installments  of 
$2,500  each,  beginning  on  the  10th  day  of 
February,  1900;  of  said  $2,500  installment, 
$1,200  of  same,  with  interest,  being  payable 
directly  to  Grady  County  Lumber  Company 
until  said  payments,  with  the  cash  already 
paid  to  said  Grady  County  Lumber  Com- 
pany, were  sufficient  to  discharge  the  pur- 
chase price  of  the  timber  in  full,  and  the 
remainder  of  each  of  said  monthly  Install- 
ments of  $2,500  payable  to  your  petitioner 
on  the  10th  day  of  each  and  every  month, 
beginning  with  the  10th  day  of  February,. 
1909."  The  Masse  &  Felton  Lumber  Com- 
pany has  paid  to  the  Grady  County  Lumber 
Company  the  installments  of  payment  due 
to  them,  but  has  defaulted  in  its  install- 
ments due  to  the  plaintiff  since  February 
10,  1909,  aggregating  $32,000  and  has  bro- 
ken the  contract  of  purchase,  by  refusing 
to  make  payments  to  the  plaintiff  agreeably 
to  its  terms.  The  plaintiff  has  offered  to 
repay  the  Masse  &  Felton  Lumber  Company 
all  sums  advanced  by  it  on  account  of  the 
purchase  price  of  the  timber,  and  has  de- 
manded that  said  company  surrender  pos- 
session of  the  timber  and  a  cancellation  of 
the  assignment  to  it  of  the  bond  for  title. 
The  Masse  &  Felton  Lumber  Company  is 
rapidly  cutting  the  timber,  manufacturing 
it  into  lumber,  and  causing  a  waste  of  the 
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plaintiff's  property.  The  Masse  &  Felton 
Lumber  Company  has  been  negotiating  a 
sale  of  the  timber  to  the  Kelly-Clark  Lum- 
ber Company  and  Arthur  Kelly,  and  that, 
if  the  sale  has  been  consummated,  it  was 
with  the  knowledge  of  the  plaintiff's  rights 
and  equities.  The  prayers  were  for  a  can- 
cellation, of  the  contracts  of  sale  between 
the  plaintiff  and  the  Masse  &  Felton  Lum- 
ber Company,  and  the  latter  company  and 
the  Kelly-Clark  Lumber  Company;  for  in- 
junction against  the  Grady  County  Lumber 
Company  from  executing  any  deed  of  con- 
veyance to  the  Masse  &  Felton  Lumber 
Company;  for  injunction  against  all  de- 
fendants against  further  cutting  the  timber 
and  changing  the  status  of  the  property; 
and  for  alternative  relief  against  the  Masse 
A  Felton  Lumber  Company  in  damages,  in 
the  event  the  plaintiff  is  not  entitled  to  the 
relief  of  cancellation. 

The  petition  was  amended  by  making  the 
Morris  Lumber  Company,  a  corporation  of 
the  state  of  Alabama,  with  an  office  and 
agent  in  Grady  county,  a  party  defendant, 
and  by  alleging  that  the  timber  was  being 
cut  by  the  Kelly-Clark  Lumber  Company 
under  some  arrangement,  unknown  to  plain- 
tiff, with  the  Morris  Lumber  Company, 
which  had  purchased  the  timber  from  the 
Masse  &  Felton  Lumber  Company  with 
knowledge  of  plaintiff's  rights  and  equities 
in  tile  same;  and  a  cancellation  of  the  con- 
veyance from  the  Masse  &  Felton  Lumber 
Company  to  the  Morris  Lumber  Company 
was  prayed.  The  petition  was  again  amend- 
ed by  alleging  that  the  kelly-Clark  Lumber 
Company  is  a  partnership,  whose  members 
are  stockholders  of  the  Morris  Lumber 
Company;  that  they  are  cutting  the  timber 
under  a  contract  with  the  Morris  Lumber 
Company,  and  that  they  were  fully  advised, 
at  the  time  of  making  their  contract  with 
the  Morris  Lumber  Company,  of  the  plain- 
tiff's rights  and  equities.  Cancellation  .of 
this  contract  was  prayed;  also  that  the 
partners  of  the  Kelly-Clark  Lumber  Com- 
pany be  enjoined  from  further  cutting  the 
timber.  It  was  further  alleged  in  the 
amendment  that,  according  to  the  contract 
between  the  plaintiff  and  the  Masse  &  Fel- 
ton Lumber  Company,  the  latter  company 
was  to  keep  accurate  accounts  of  the  timber 
cut,  showing  the  amounts  which  would  be 
due  to  the  plaintiff,  and  that  by  the  sale 
and  surrender  of  possession  of  the  property 
It  has  put  it  out  of  its  power  to  comply 
with  this  provision  of  the  contract.  It  has 
failed  and  refused  to  keep  an  account  of 
the  cutting,  and  has  attempted  to  delegate 
this  power  to  transferees,  who  are  strangers 
to  the  plaintiff.  The  Masse  &  Felton  Lum- 
ber Company  and  the  Kelly-Clark  Lumber 
Company  are  not  cutting  the  timber  in  the 
manner  prescribed  in  the  plaintiff's  contract 
with  the  Masse  &  Felton  Lumber  Company, 
in  that  merchantable  timber  of  the  kind 
and  quality  described  in  the  lease  Is  not  | 


being  cut,  but  only  the  best  and  most  ac- 
cessible timber  is  being  cut,  leaving  uncut 
large  quantities  of  poorer  and  more  inac- 
cessible timber.  Arthur  Kelly  was  stricken 
as  a  defendant 

The  Masse  &  Felton  Lumber  Company 
specially  pleaded  that  It  was  a  corporation 
of  Bibb  county,  Ga.,  and  that  the  superior 
court  of  Grady  county  was  without  juris- 
diction to  entertain  the  suit  Subject  to  its 
special  plea,  it  filed  its  demurrer  and  an- 
swer. The  Morris  Lumber  Company  also 
pleaded  to  the  jurisdiction  of  the  court,  and 
filed  an  answer  subject  to  its  special  plea. 
The  local  defendants  also  pleaded  to  the 
jurisdiction,  on  the  ground  that  no  substan- 
tial relief  was  prayed  against  them.  On 
the  interlocutory  hearing  the  court  passed 
the  following  order:  "It  appearing  to  the 
court  .that  Masse  &  Felton  Lumber  Com- 
pany, one  of  the  defendants  herein,  Is  a 
corporation  organized  and  with  its  principal 
office  in  the  county  of  Bibb,  state  of  Geor- 
gia, this  court  is  of  the  opinion  that  it  Is 
without  Jurisdiction  to  entertain  said  bill; 
and  the  prayer  for  temporary  injunction  Is 
therefore  denied,  upon  the  sole  ground  of 
want  of  Jurisdiction  in  this  court,  and  with- 
out a  consideration  of  the  evidence  of  the 
case  upon  its  merits."  The  plaintiff  ex- 
cepted. 

Moore  &  Pomeroy  and  M.  L.  Ledford,  for 
plaintiff  in  error.  Lane  &  Park,  R.  C.  Bell, 
and  Denmark  &  Griffin,  for  defendants  in 
error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  plaintiff  alleges  that  it  sold  and 
conveyed  certain  timber  to  the  Masse  &  Fel- 
ton Lumber  Company,  which  in  turn  sold 
and  conveyed  it  to  the  Morris  Lumber  Com- 
pany, which  delivered  possession  of  it  un- 
der a  contract  to  the  Kelly-Clark  Lumber 
Company,  who  are  cutting  the  same.  The 
Morris  Lumber  Company  is  a  corporation  of 
the  state  of  Alabama,  with  an  office  and 
agent  in  Grady  county.  The  Kelly-Clark 
Lumber  Company  is  a  partnership,  the  mem- 
bers of  which  reside  in  that  county.  The 
suit  is  located  in  Grady  county,  and  the  peti- 
tion contains  prayers  for  the  cancellation  of 
the  several  conveyances  and  contracts  of  pur- 
chase, and  for  the  writ  of  Injunction  to  pre- 
serve the  status  pending  the  suit  The  plain- 
tiff bases  its  right  to  have  the  last  two  sales 
canceled  on  Its  right  to  rescind  its  contract 
of  sale  made  with  the  Masse  &  Felton  Lum- 
ber Company.  The  suit  is  therefore  to  can- 
cel three  conveyances  for  an  infection  Inher- 
ing In  the  first  conveyance,  but  which  affects 
the  others,  because  the  vendees  therein  are 
alleged  to  have  taken  with  notice.  We  are 
not  concerned  with  the  question  whether  the 
plaintiff  Is  entitled  to  a  rescission  of  its  con- 
tract with  the  Masse  &  Felton  Lumber  Com- 
pany, or  whether  its  vendees  are  bona  fide 
purchasers;    for  the  reason  that  the  Judge 
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certifies  that  he  did  not  pass  on  the  merits 
of  the  case,  but  found  that  the  Masse  &  Fel- 
ton  Lumber  .Company  was  a  Bibb  county  cor- 
poration, and  held  that  the  court  was  with- 
out jurisdiction  to  entertain  the  suit  So 
that  the  question  submitted  under  the  assign- 
ment of  error  Is  whether  the  court  did  have 
jurisdiction  to  pass  on  the  merits  of  the  case. 
The  Morris  Lumber  Company  Is  a  foreign 
corporation,  with  an  agent  and  place  of  do- 
ing business  In  Grady  county,  and  the  mem- 
bers of  the  partnership  Kelly-Clark  are  resi- 
dents of  that  county,  and  the  suit  Is  located 
In  the  county  of  these  defendants.  Is  there 
substantial  relief  prayed  against  them?  It 
is  sought  to  cancel  their  contracts,  under 
which  they  claim  title  to  and  possession  of 
the  timber.  This  is  a  claim  for  substantial 
relief.  The  prayer  for  Injunction  is  Inciden- 
tal to  the  relief  of  cancellation.  A  suit  to 
cancel. a  deed  or  conveyance  may  be  located 
In  the  county  of  the  grantee's  residence.  Cok- 
er  v.  Montgomery,  110  Ga.  20,  35  S.  E.  273. 
It  was  proper  to  join  the  Masse  &  Felton 
Lumber  Company  as  a  party  defendant,  as 
the  plaintiffs  right  of  cancellation  of  the 
contracts  of  sale,  by  virtue  of  which  the  resi- 
dent defendants  claim  title  to  and  possession 
of  the  timber,  depends  upon  the  cancellation 
of  the  assignment  of  the  plaintiff's  bond  for 
title  to  them.  Where  there  are  several  per- 
sons, residing  in  different  counties,  Interest- 
ed In  the  subject-matter  of  an  equitable  peti- 
tion, a  court  of  equity,  having  all  the  parties 
before  It,  and  having  acquired  Jurisdiction 
for  the  purpose  of  canceling  a  deed,  will  de- 
cree full  and  perfect  relief  to  all  the  parties 
touching  the  subject-matter  Involved.  Ful- 
gham  v.  Pate,  77  Oa.  454.  In  reversing  the 
judgment  we,  are  not  to  be  understood  as 
passing  upon  the  merits  of  the  case;  and 
our  decision  simply  extends  to  holding  that 
the  court  had  jurisdiction,  under  the  allega- 
tions of  the  pleadings,  to  entertain  the  suit. 
Judgment  reversed.  All  the  Justices  con- 
cur. 

(137  Oa.  798) 

MIZE  et  al.  v.  BANK  OF  WHIGHAM. 

(Supreme  Court  of  Georgia.    March  13,  1912.) 

(Syllabu*  by  the  Court.) 

Injunction    (§    136*) —Interlocutory   In- 
junction—Grounds. 

Where,  on  an  interlocutory  hearing  for  in- 
junction, it  appears  that  the  plaintiff  and  the 
defendant  claim  title  to  a  lot  of  land  in  the  pos- 
session of  the  defendant's  tenant,  and  the  de- 
fendant is  neither  alleged  nor  shown  to  be  in- 
solvent, nor  any  equitable  ground  for  injunc- 
tion is  shown,  it  is  error  to  enjoin  the  defend- 
ant and  his  tenant  from  going  on  the  land, 
unless  he  monthly  deposits  a  stated  amount  of 
rent  with  a  named  bank,  and  also  does  an  af- 
firmative act  (arrange  to  complete  a  house), 
concerning  which  there  is  neither  proof  nor  any 
reference  in  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  305,  306;   Dec.  Dig.  §  136.*] 


Error  from  Superior  Court,  Decatur  Coun- 
ty ;  Frank  Park,  Judge. 
,  Action  by. the  Bank  of  Whigham  against  F. 
A.  Mize  and  another.    Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Russell  &  Custer,  for  plaintiffs  In  error.  R. 
R,  Terrell,  for  defendant  in  error. 

EVANS,  P.  J.  This  Is  an  action  by  the 
Bank  of  Whigham  to  enjoin  F.  A.  Mize  and 
his  tenant  from  going  upon  and  cultivating  a 
lot  of  land.  The  bank  alleged  that  it  bought 
the  land  from  A  D.  Oliver,  who  exhibited  to 
It  a  warranty  deed  from  Mize,  and  paid 
Oliver  the  purchase  money;  that  since  its 
purchase  Mize  has  rented  the  land,  and  his 
tenant  Is  now  cultivating  it;  that  the  ten- 
ant's cultivation  of  the  land  constitutes  a  re- 
curring trespass ;  and  that  the  tenant  is  In- 
solvent 

The  defendants  by  answer  denied  the  alle- 
gations of  the  petition  and  the  plaintiff's 
right  to  Injunction.  They  averred  that  Mize 
agreed  to  sell  the  land  to  Oliver,  and  made 
to  him  a  deed,  receiving  from  Oliver  a  check 
on  the  Bank  of  Climax,  a  private  bank  of 
which  Oliver  was  the  sole  owner;  that  Mize 
believed  that  the  check  would  be  paid  upon 
presentation;  that  at  the  time  of  the  delivery 
of  the  check  Oliver  had  no  money  In  the 
bank,  was  hopelessly  Insolvent,  and  did  not 
intend  then  or  thereafter  to  pay  for  the 
land,  and  Mize  has  never  received  payment ; 
that  at  the  time  Oliver  received  the  deed 
from  Mize  he  was  indebted  in  a  large  sum 
to  the  Bank  of  Whigham,  and  on  the  same 
day  he  procured  the  deed  from  Mize  he  con- 
veyed the  same  property  to  the  Bank  of 
Whigham  to  further  secure  his  Indebtedness 
to  the  bank.  Mize  prayed  for  a  cancellation 
of  his  deed. 

At  the  preliminary  hearing  the  plaintiff 
submitted  evidence  tending  to  sustain  the  al- 
legations of  the  petition,  and  the  court  pass- 
ed an  order  that  Mize,  on  or  before  the  1st 
day  of  December,  1911,  arrange  to  complete 
the  house  upon  the  land,  and  thereafter  to 
deposit,  with  the  First  National  Bank  of 
Balnbrldge  a  certain  sum  of  money  to  the 
joint  credit  of  Mize  and  the  Bank  of  Whig- 
ham, and,  should  Mize  fail  and  refuse  to  com- 
ply with  either  or  both  of  the  foregoing  or- 
ders, that  he  be  enjoined  from  further  going 
upon  the  land  until  the  further  judgment  of 
the  court  Exception  was  taken  to  this  or- 
der. 

There  Is  nothing  In  either  the  pleadings  or 
the  evidence  concerning  the  construction  of 
any  house  upon  the  land.  Therefore  the  pro- 
vision in  the  order  that  the  defendant  within 
a  certain  time  arrange  to  complete  the  house 
is  an  adjudication  upon  matter  entirely  with- 
out the  case.  It  Is  neither  charged  in  the 
petition,  nor  was  there  any  evidence  submit- 
ted, that  the  defendant  Mize  was  insolvent. 
It  is  alleged  that  his  tenant  is  Insolvent;  but 
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the  tenant  is  a  mere  nominal  party.  Mize  is 
the  principal  defendant,  against  whom  all  the 
substantial  relief  is  prayed.  He  is  in  pos- 
session of  the  land.  It  is  not  charged  that 
he  is  committing  any  waste  upon  the  prem- 
ises. The  plaintiff  presents  no  equitable  rea- 
son why  the  rent  of  the  land  should  he  im- 
pounded during  the  litigation  between  Mize 
and  itself.  It  was  accordingly  error  for  the 
court  to  require  of  the  defendant  that  he 
build  a  house  and  deposit  the  rent,  in  default 
of  which  he  should  be  enjoined  "from  further 
going  upon  the  land." 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(137  Ga,  812) 

MIZE  t.  HERRING. 

(Supreme  Court  of  Georgia.    March  14,  1912.) 

(Syllabus  by  the  Court.) 

Injunction  (§  49*)— Natube  of  Remedy  — 
Adequate  Remedy  at  Law. 

A  solvent  claimant  of  land,  in  possession 
of  it  through  his  tenant,  who  is  not  committing 
waste  or  doing  any  act  tending  to  injure  the 
property,  will  not  be  enjoined  from  entering 
upon  the  land  at  the  instance  of  another  claim- 
ant, alleging  himself  to  be  the  true  owner. 
The  latter's  remedy  at  law  is  complete. 

[Ed.  Note.— For  other  cases,  see  Injunction 
Gent.  Dig.  |  102;   Dec  Dig.  §  49.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  F.  C.  Herring  against  F.  A. 
Mize.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Russell  &  Custer,  for  plaintiff  in  error.  R. 
R.  Terrell,  for  defendant  in  error. 

EVANS,  P.  J.  The  exception  is  to  the 
grant'  of  an  interlocutory  Injunction.  The 
plaintiff  alleged  that  the  defendant,  F.  A. 
Mize,  sold  a  certain  lot  of  land  to  A.  D. 
Oliver,  and  executed  his  warranty  deed ;  that 
Oliver  entered  into  possession  of  the  prem- 
ises and  proceeded  to  build  a  house,  which 
is  partly  unfinished;  that  Oliver  was  ad- 
judicated a  bankrupt,  and  Frank  S.  Jones 
was  appointed  as  trustee;  that  the  trustee 
under  proper  order  sold  the  lot  of  land  to  C.  A. 
Knight;  that  at  the  time  the  land  was  seiz- 
ed by  the  trustee  Oliver  was  in  possession 
of  the  same;  that  Knight  afterwards  sold 
the  land  to  petitioner,  and  put  him  in  pos- 
session thereof;  that  the  plaintiff  is  thus 
the  owner  of  the  land  and  In  possession  of 
the  muniments  of  title;  that  he  posted  two 
notices  on  the  house,  warning  persons  riot 
to  trespass  upon  the  premise's;  that  Mize 
afterwards  posted  upon  the  house  a  similar 
notice,  'wanting*  trespassers  off  the  land;  that 
on  the  90th  of  October  the  plaintiff  had  to 
leave  the  town  of  Climax,  where  the  land 
was  situated,  and  on  his  return  in  the  after- 
noon he  found  that  the  defendant  had  been 


upon  the  land  and  had  torn  down  the  tres- 
pass notices  which  had  been  posted  by  the 
plaintiff;  that  the  defendant's  entering  up- 
on the  land  and  putting  up  his  notice  warn- 
ing trespassers,  and  tearing  down  notice* 
that  had  been  posted  by  the  plaintiff,  were 
willful  acts  of  trespass,  and  attempts  on  the 
part  of  the  defendant  to  exercise  ownership 
over  the  plaintiff's  land,  when  he  knew  that 
he  had  no  title  to  it;  that  these  acts  of  tres- 
pass are  an  Injury  to  plaintiff's  title,  which 
will  cause  irreparable  damage  and  will  re- 
quire a  multiplicity  of  suits  for  damages, 
unless  the  defendant  is  restrained  from  tres- 
passing on  the  premises.  The  prayer  was- 
to  enjoin  the  defendant  from  trespassing  as 
set  out  in  the  petition,  and  from  interfering, 
with  the  plaintiff's  possession  .of  the  land. 

The  defendant  filed  his  answer  under  oath 
averring  that  he  is  the  owner  of  the  land; 
that  one  Oliver,  with  a  purpose  to  cheat  and 
defraud  him,  induced  him  to  make  a  deed  to 
the  land  and  accept  in  payment  therefor 
Oliver's  check  on  the  Bank  of  Climax,  a  pri- 
vate bank,  of  which  Oliver  was  the  sole  own- 
er; that  Oliver  induced  the  defendant  to  de- 
posit the  check  in  his  bank;  that  Oliver  was 
insolvent  at  the  time;  that  there  were  no 
funds  in  the  bank  for  payment  of  the  check,, 
but  this  was  unknown  to  the  defendant;  that 
shortly  thereafter  it  was  discovered  that 
Oliver  was  an  escaped  convict,  and  he  fled 
from  Climax  and  abandoned  the  property,, 
of  which  he  had  sought  to  defraud  this  de- 
fendant; that  the  defendant  entered  into* 
possession  thereof,  and  was  in  possession  at 
the  time  Oliver  was  adjudicated  a  bankrupt 
and  a  trustee  appointed;  that  at  the  trustee's 
sale  he  gave  public  notice  that  he  was  in. 
possession  of  the  property,  and  that  Oliver 
had  no  title  thereto,  and  warned  the  public 
of  the  nature  of  his  claim;  that  the  land 
was  purchased  by  Knight,  who  quitclaimed 
his  interest  to  the  plaintiff.  He  admitted  re- 
moving the  notices  which  the  plaintiff  had 
put  upon  the  land,  and  that  he  had  placed 
thereon  notices  warning  persons  not  to  tres- 
pass thereon.  He  averred  that  he  was  solv- 
ent and  able  to  respond  in  damages  to  the 
plaintiff  for  any  judgment  the  court  mar 
award  against  him.  He  dented  that  the 
plaintiff  had  sustained  any  damages,  or  that 
any  multiplicity  of  suits  will  ensue  from  his 
possession  of  the  land,  and  averred  that  the 
remedy  of  the  plaintiff  was  full  and  ample 
to  protect  whatever  rights  he  might  have. 

On  the  interlocutory  hearing  the  plaintiff 
introduced  evidence  tending  to  support  the- 
allegations  of  his  petition,  and  the  defend- 
ant introduced  no  evidence.  The  court  pass- 
ed an  order  "that  the  said  F.  A.  Mize  be 
and  is  hereby  restrained  from  further  enter* 
ing  upon  said  land,  except  that  his  tenant 
may  enter  thereon  to  gather  the  crop  grow- 
ing upon  same  within  a  reasonable  time,  and 
the  petitioner  herein  is  permitted  to  com- 
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plete  the  house  upon  said  property  pending 
the  further  Judgment  of  the  court"  To  this 
judgment  the  defendant  excepted. 

The  adjudication  by  the  court  that  the 
defendant's  tenant  may  enter  upon  the  land 
for  the  purpose  of  gathering  his  growing 
crop  is  an  adjudication  that  the  defendant 
is  in  possession  of  the  land,  or  at  least  that 
portion  of  it  upon  which  the  crop  is  grow- 
ing. The  house  was  alleged  to  be  unfinish- 
ed; but  its  character,  the  point  to  which  the 
work  of  construction  had  advanced,  or  the 
necessity  of  its  Immediate  completion  to  pre- 
vent deterioration  or  waste,  was  neither  al- 
leged nor  proved.  The  plaintiff  did  not  al- 
lege or  prove  that  the  defendant  was  in- 
solvent; on  the  other  hand,  the  defendant 
answered  under  oath  that  he  was  solvent  and 
fully  able  to  respond  to  any  Judgment  which 
the  plaintiff  may  recover  against  him  by 
reason  of  the  facts  alleged.  The  only  acts 
charged  to  be  trespasses  are  the  defendant's 
retention  of  possession,  the  tearing  down  of 
the  plaintiff's  placard  of  warning  to  tres- 
passers, and  substituting  therefor  his  own 
placard  forbidding  trespassers  on  the  land. 
Therefore  the  case  as  made  before  the  Judge 
on  the  interlocutory  hearing  is  one  where 
two  persons  are  claiming  title  to  the  same 
land,  one  of  whom  is  in  possession,  and  who 
is  solvent  and  doing  no  act  to  the  injury  of 
the  property,  and  the  other  claimant  is  seek- 
ing to  enjoin  the  one  in  possession,  who  is 
solvent,  from  further  remaining  In  posses- 
sion and  exercising  acts  indicating  owner- 
ship, which  are  not  injurious  to  the  proper- 
ty. The  remedy  of  the  plaintiff  by  action  at 
law  to  recover  the  land  and  mesne  profits, 
or  to  recover  damages  for  any  act  of  tres- 
pass, is  full  and  complete,  and  there  Is  no 
necessity  for  injunctive  relief. 

Furthermore,  the  scope  and  effect  of  the 
judgment  complained  of  is  to  evict  the  de- 
fendant in  actual  possession,  and  permit  the 
plaintiff  to  enter  for  the  purpose  of  complet- 
ing the  house.  "The  office  of  an  Injunction 
being,  under  the  Code  of  this  state,  merely 
to  restrain  and  not  to  compel  performance 
of  an  act,  this  remedy  is  not  available  for 
the  purpose  of  evicting  a  party  from  the  ac- 
tual possession  of  land,  the  right  to  which 
is  In  dispute  between  himself  and  another; 
and  consequently  such  a  result  cannot  be 
indirectly  accomplished  by  an  order  restrain- 
ing the  party  so  in  possession  'from  further 
interfering  with  said  lot  of  land,  house,  and 
crop'  thereon.  Such  an  order,  being  manda- 
tory in  its  nature,  would  afford  relief  not 
within  the  proper  scope  of  the  writ  of  in- 
junction. Civil  Code  1895,  S  4922."  Vaughn 
v.  Yawn,  103  Ga.  557,  29  S.  E.  759;  Glover 
v.  Newsome,  134  Ga.  376,  67  S.  B.  935.  The 
court  erred  in  granting  the  temporary  in- 
junction. 

.  Judgment  reversed.    All  the  Justices  con- 
cur. 


(137  Ga.  832) 
KERR  et  al.  v.  BLACK  et  aL 
(Si&reme  Court  of  Georgia.    March  20,  1912.) 

(Syllabut  by  the  Court.) 

Injunction  (f  136*) — Landlord  and  Ten- 
ant (5  86*)— Recovery  of  POSSESSION— IN- 
TERLOCUTORY INJUNCTION. 

In  a  controversy  between  landlords  and 
tenants  as  to  whether  the  tenancy  would  termi- 
nate at  the  end  of  the  then  current  year,  or 
whether  the  tenants  had  a  right  to  continue 
the  rental  for  an  additional  term,  under  an  op- 
tion to  do  so  contained  in  a  written  contract, 
upon  an  equitable  proceeding  filed  by  the  land- 
lords, it  was  error,  at  a  mere  interlocutory 
hearing,  to  grant  an  injuncton  of  such  a  char- 
acter as  to  oust  the  tenants  from  possession 
and  give  it  to  the  landlords;  and  this  is  true, 
although  the  landlords  alleged  that  the  con- 
tract, as  written,  contained  a  mistake,  and7 
sought  to  obtain  a  decree  correcting  it.  Such 
relief  could  be  granted  only  on  a  final  trial. 

(a)  Certain  landowners  entered  into  a  writ- 
ten contract  with  tenants  to  cultivate  land  "for 
a  term  of  three  years,  with  the  privilege  of 
five  years,"  upon  certain  terms  and  conditions. 
Before  the  close  of  the  third  year,  the  land- 
lords filed  an  equitable  petition  against  the 
tenants,  alleging  that  the  latter  had  not  com-, 
plied  with  their  contract,  that  the  term  would 
expire  at  the  end  of  the  then  current  year,  and 
that  in  a  conversation  between  one  of  the  land- 
lords and  the  tenant,  who  acted  as  spokesman 
in  making  the  contract,  and  who  managed  the 
farm  for  the  defendants,  the  tenant  "told  the 
landlord  that  he  would  not  want  the  farm  aft- 
er that  year;  that  the  defendants  were  never- 
theless plowing  and  making  preparations  for 
the  crop  for  the  following  year;  that  the  land- 
lords had  been  damaged  by  reason  of  the  ten- 
ants' allowing  lands  to  lie  idle,  and  failing  to 
properly  cultivate  the  crops  in  preceding  years; 
and  that  they  would  be  damaged,  in  an  amount 
which  could  not  be  estimated,  if  they  could  not 
recover  the  land,  because  they  had  made  a 
contract  of  rental  with  another  party  for  the 
succeeding  year.  Temporary  and  permanent 
injunction,  and  a  decree  that  the  defendants  be 
required  to  vacate,  were  prayed.  By  amend- 
ment the  plaintiffs  alleged  that  the  written 
contract  did  not  correctly  state  the  agreement 
of  the  parties;  that  the  agreement  was  that 
the  tenants  should  have  a  term  of  three  years, 
with  the  privilege  of  five  years,  if  agreed  up- 
on between  the  parties;  that  the  words,  "if 
agreed  upon  between  the  parties,"  were  omit- 
ted by  accident  and  mistake  in  drawing  the 
contract;  and  that  the  contract  was  not  bind- 
ing upon  either  party  after  the  lapse  of  three 
years,  because  lacking  in  mutuality.  It  was 
prayed  that  the  contract  be  reformed  in  ac- 
cordance with  the  allegations  stated,  and  be  so 
construed.  Upon  an  interlocutory  hearing  un- 
der a  rule  nisi,  the  presiding  judge  passed  the 
following  order:  "After  due  hearing  had,  it 
is  ordered  and  adjudged  that  the  defendants' 
named  in  the  original  petition  be  and  they  are 
hereby  restrained  from  plowing  or  planting  on 
the  described  land  of  the  plaintiffs,  or  in  any 
way  interfering  with  the  plaintiffs  in  the  free 
use  and  disposal  of  their  land,  or  cultivation 
or  rental  of  same."  This  order  was  passed  in 
November  of  the  third  year  of  the  rental. 
Held,  that  such  order  was  erroneous.  Mize  v. 
Herring  (March  14.  1912)  74  S.  B.  534. 

(b)  If,  upon  sufficient  consideration,  a  land- 
lord rents  to  a  tenant  certain  land  for  a  term 
of  three  years,  with  the  privilege  of  five  years, 
such  privilege  is  not  void  on  the  ground  that  it 
is  lacking  in  mutuality  and  not  binding  on  the 
landlord.  It  is  based  on  the  general  consid- 
eration, and  is  an  integral  part  of  the  contract. 
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Wellmaker  t.  Wheatley,  123  Ga.  201,  51  S.  E. 
436. 


Gent 

Landlord 

Dec-  Dig.  §  86.*] 

Error  from  Superior  Court,  Murray  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  John  Black,  executor,  and  others, 
against  Andrew  Kerr  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  bring  er- 
ror.   Reversed. 

W.  E.  Mann,  for  plaintiffs  In  error.  Mad- 
dox,  McCamy  &  Shumate,  C.  D.  McCutchen, 
and  C.  N.  King,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


• 


(137  Ga,  784) 

McCRARY  v.  STATE. 
(Supreme  Court  of  Georgia.    March  13,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  1153*)— Writ  or  Error 
—Review— Discretion  of  Trial  Court. 

Whether  counsel  will  be  permitted  to  pro- 
pound leading  questions  to  a  hoy  "of  imma- 
ture years,"  while  testifying,  is  a  matter  which 
addresses  itself  to  the  sound  discretion  of  the 
court;  and  the  allowance  of  such  questions 
will  not  be  held  erroneous,  unless  the  discre- 
tion is  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3061-3066;  Dec  Dig.  | 
1163.*] 

2.  Criminal  Law  (S  824*)— Trial— Instruc- 
tions—Necessity  fob  Request. 

An  omission  to  charge  on  the  subject  of 
the  impeachment  of  witnesses,  in  the  absence 
of  any  request  so  to  charge,  will  not  require  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  1996-2004;  Dec  Dig.  § 
824.*] 

3.  Grounds  fob  Nbw  Trial— No  Cause  fob 
Reversal. 

None  of  ,the  other  grounds  of  the  motion 
for  a  new  trial  present  sufficient  cause  for  a 
reversal,  or  are  such  as  to  require  a  separate 
discussion. 

4.  Homicide  (§  832*)— Punishment— Discre- 
tion of  Jubt. 

The  evidence  was  sufficient  to  support  the 
verdict 

(a)  It  was  urged  that,  if  the  evidence  au- 
thorised the  jury  to  find  the  defendant  guilty  of 
murder  at  all,  there  should  have  been  a  rec- 
ommendation to  mercy  and  a  punishment  by 
imprisonment  for  life,  instead  of  a  finding  in- 
volving the  death  sentence.  While  the  jury 
would  have  been  authorized,  under  the  evi- 
dence, to  make  such  recommendation,  this  is 
a  matter  as  to  which  they  are  vested  by  law 
with  discretion,  and  it  cannot  be  declared,  as 
matter  of  law,  by  a  reviewing  court,  that  they 
erred  in  not  so  recommending.  Penal  Code 
1910,  |  63. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §ft  699-704;  Dec.  Dig.  |  332.*] 

Error  from  Superior  Court,  Crisp  County; 
U.  V.  Whipple,  Judge. 

Tom  McCrary  was  convicted  of  murder, 
and  brings  error.    Affirmed. 


J.  T.  Hill  and  J.  W.  Dennard,  for  plain- 
tiff in  error.  Crum  &  Jones,  Max  E.  Land, 
Sol.  Gen.,  and  T.  S.  Felder,  Atty.  Gen.,  for 
the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(137  Ga.  774) 
BUCHANAN  ▼.  STATE. 
(Supreme  Court  of  Georgia.    March  12,  1912.) 

(ByJXabue  by  the  Court.) 

1.  Criminal  Law  ({  1169*)— New  Trial— ■ 
Grounds—Reception  of  Evidence. 

Where  certain  evidence  is  admitted,  but 
subsequently  the  judge  rules  it  out,  and  so  in- 
forms the  jury,  and  instructs  them  that  they 
should  not  consider  it  in  arriving  at  their  ver- 
dict, as  a  general  rule  this  will  not  require  a 
new  trial. 

(a)  If  there  are  any  exceptional  cases  in 
which  a  new  trial  will  be  granted,  where  evi- 
dence is  erroneously  admitted  and  then  ruled 
out,  this,  in  the  light  of  the  recitals  of  the 
grounds  of  the  motion  for  new  trial  and  of 
the  judge's  note  appended  thereto,  Is  not  such 
a  case. 

[Ed.  Note.— For  other  cases,*  see  Criminal 
Law,  Cent.  Dig.  f  8141;  Dec  Dig.  f  1169.*] 

2.  Rape  (§  51*)  —  Criminal  Prosecution— 
Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  authorize 
the  verdict.  The  female  alleged  to  have  been 
raped  testified  positively  to  the  commission  of 
the  crime,  There  was  evidence  of  other  wit- 
nesses tending  to  corroborate  her  testimony, 
including  evidence  of  a  complaint  by  her  to  her 
mother  of  an  improper  proposal  to  her  by  the 
accused  (her  own  father)  several  years  before 
the  time  of  the  alleged  offense,  followed  by  a 
severe  whipping  of  her  by  him,  and  evidence 
that,  on  occasions  when  she  and  her  father 
had  been  alone  together,  she  was  found  by 
others  in  tears,  or  with  the  appearance  of  hav- 
ing been  crying;  that  the  father  was  a  man 
who  drank  heavily,  and  on  one  occasion  ran 
his  family  away  from  home;  that  he  had  in 
his  possession  certain  things  sometimes  used 
in  connection  with  sexual  intercourse,  and 
which  she  testified  that  he  exhibited  to  her; 
and  that  an  illegitimate  child  was  later  born  to 
the  girl;  and  there  was  no  evidence  pointings 
to  any  other  man  as  having  been  intimate  with 
her.  She  also  explained  delay  in  reporting  the 
crime  on  account  of  the  former  beating  and  re- 
peated threats.  While  some  parts  of  her  .tes- 
timony may  not  have  been  entirely  satisfactory, 
yet  the  evidence  as  a  whole  was  sufficient  to 
support  the  verdict;  and,  the  presiding  judge 
having  approved  it,  a  new  trial  will  not  be  re- 
quired. None  of  the  grounds  of  the  motion 
for  a  new  trial  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent* 
Dig.  K  71-77;   Dec  Dig.  §  5L*J 

Error  from  Superior  Court,  Heard  County; 
B.  W.  Freeman,  Judge. 

L.  B.  Buchanan  was  convicted  of  rape,  and 
brings  error.    Affirmed. 

S.  Holderness  and  W.  C.  Wright,  for  plain- 
tiff In  error.  J.  R.  Terrell,  Sol.  Gen.,  W.  C» 
Hodnett,  T.  S.  Felder,  Atty.  Gen.,  D.  B. 
Whitaker,  and  Willis  Smith,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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CRAWLEY  ▼.  STATE. 
< Supreme  Court  of  Georgia.    March  13,  1912.) 

(Syllabu*  by  the  Court.) 

1.  Homicide    (f    163*)— Evidence— Admissi- 
bility—Character  of  Deceased. 

The  defendant's  statement  and  the  testi- 
mony of  certain  witnesses  introduced  by  him 
put  in  issue  the  character  of  the  decedent,  and 
the  court  properly  admitted  evidence  offered 
by  the  prosecution  to  show  the  character  of  the 
deceased  as  to  peaceableness  and  violence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
€ent.  Dig.  f|  310-317;  Dec  Dig.  §  163.*] 

2.  Homicide  (I  300*)— Tbiai/— Instructions. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  "Proof  of  the  violent  and  turbulent 
•character  of  the  deceased  is  admissible  only 
when  it  is  shown  prima  facie  that  the  deceased 
was  the  assailant,  that  the  accused  had  been 
assailed,  and  that  the  defendant  or  defendants 
were  honestly  seeking  to  defend  himself  or 
themselves.  But  if  you  find  from  the  evidence 
that  the  defendants  were  the.  aggressors,  and 
that  the  defendants  overtook  the  deceased,  and 
•one  of  them  began  or  entered  into  a  difficulty 
with  the  deceased,  with  a  preconceived  intent 
•of  having  a  difficulty,  or  began  the  attack 
without  provocation  from  the  deceased,  if  he 
was  a  bad  character,  then  the  bad  character  of 
the  deceased  would  not  offer  the  defendant  any 
•excuse  for  taking  his  life,  if  he  or  they  took 
his  life;  for  it  is  the  same  offense  to  kill  a 
bad  person  as  it  is  to  kill  a  good  person."  It 
-aptly  states  the  law  as  to  the  issue  there  dealt 
with,  and  was  authorized  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614-632;   Dec.  Dig.  f  300.*] 

3.  Criminal  Law  (J  922*)— New  Triajl— In- 
structions—Justification. 

While  the  charge  of  the  court  upon  the 
subject  of  justifiable  homicide,  as  laid  down  in 
sections  70  and  71  of  the  Penal  Code,  was  not 
entirely  free  from  criticism,  lacking  both  in 
-comprehensiveness  and  accuracy,  it  was  not, 
under  the  evidence  and  the  statement  of  the 
prisoner,  such  error  as  to  require  the  grant 
of  a  new  trial,  especially  in  view  of  the  fact 
that  the  court  fully  covered  the  law  of  justi- 
fiable homicide  as  laid  down  in  the  Code  sec- 
tions just  referred  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |§  2210-2218;  Dec  Dig.  § 
$22.*] 

4.  Homicide  (J  338*)— Harmless  Error— Ad- 
mission of  Evidence. 

Even  if  the  admission  in  evidence  of  a 
"no  bill"  returned  by  the  grand  jury  against 
the  decedent,  charged  with  the  murder  of  a 
brother  of  the  defendant,  was  irrelevant,  it 
was  not  of  sufficient  materiality  to  be  ground 
for  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  70&-713;    Dec  Dig.  $  338.*] 

8.  Sufficiency  of  Charge— Evidence. 

The  charge  fully  covered  and  fairly  sub- 
mitted the  material  issues  in  the  case,  and  the 
evidence  authorized  the  verdict  of  guilty. 

<5.  Discretion  of  Court— Ground  for  New 
Trial— Newly  Discovered  Evidence. 
There  was  no  abuse  of  discretion  in  re- 
fusing to  grant  a  new  trial  upon  the  newly  dis- 
covered evidence  submitted  to  the  court. 

Error  from  Superior  Court,  Pike  County; 
B.  T.  Daniel,  Judge. 

Jim  Crawley  was  convicted  of  murder,  and 
brings  error.    Affirmed. 


J.  F.  Redding,  EL  H.  Dupree,  E.  M.  Owen, 
and  T.  E.  Patterson,  for  plaintiff  in  error. 
J.  W.  Wise,  Sol..  Gen.,  Cleveland  &  Good- 
rich, and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

BECK,  J.  Jim  Crawley  was  jointly  in- 
dicted with  Reginald  Crawley  and  Stiles 
Mitchell  for  the  murder  of  William  Garden. 
The  three  defendants  were  tried  together, 
and  Stiles  Mitchell  and  Reginald  Crawley 
were  acquitted.  Jim  Crawley  was  convicted; 
the  jury  recommending  that  he  be  impris- 
oned In  the  penitentiary  for  life.  A  motion 
for  a  new  trial  was  filed  by  Jim  Crawley, 
and  upon  the  hearing  it  was  overruled.  The 
only  eyewitnesses  to  the  killing,  who  were 
near  enough  to  see  and  hear  all  that  occur- 
red, were  the  three  defendants  named  in  the 
indictment.  Each  of  these  made  a  state- 
ment tending  to  show  that  at  the  time  of 
the  shooting  the  decedent  was  attempting  to 
feloniously  attack  one  of  the  three  defend- 
ants, who  were  riding  together  In  a  buggy, 
with  intent  to  shoot  and  kill  one  or  both 
of  the  Crawleys,  who  are  brothers. 

[1]  1.  The  court  properly  permitted  coun- 
sel for  the  state  to  introduce  evidence  tend- 
ing to  develop  before  the  jury  the  question 
as  to  whether  the  slain  man  was  of  a 
peaceable  or  a  violent  disposition  and  char- 
acter. The  privilege  of  showing  the  char- 
acter of  the  deceased  in  the  first  instance 
was  the  prerogative  of  the  defendant  alone. 
But  the  defense  had  shown,  before  the  state 
attempted  to  introduce  such  evidence,  that 
the  deceased  had  made  numerous  threats 
against  the  life  of  the  accused;  and  the  ac- 
cused in  his  statement  declared  that  the  de- 
cedent was  a  dangerous  man,  "and  I  knew 
he  would  shoot  me  the  first  chance  he  got 
•  *  *  He  had  threatened  to  do  so  many 
times,  to  so  many  people  who  had  told  me, 
lots  of  them.  I  could  take  hours  of  your 
time  and  give  you  the  names  of  what  he 
told  them.  *  •  *  Now,  going  back  to  the 
time  when  Mr.  Carden  shot  and  killed  my 
brother,  I  want  to  say  that  he  has  hound- 
ed me  around  and  made  these  threats,  which 
have  come  to  me  from  all  directions,  that 
he  was  going  to  kill  me."  Then  follows,  In 
the  statement  of  the  prisoner,  a  further  enu- 
meration of  instances  when  he  was  way- 
laid by  Carden  and  his  footsteps  were  pur- 
sued; instances  showing  that  Carden  was 
a  man  of  violent  character,  and  relentless  in 
his  determination  to  finally  take  advantage 
of  a  fitting  opportunity  for  the  purpose  of 
slaying  the  accused.  Witnesses  had  been 
introduced,  before  this  statement  was  made, 
who  gave  testimony  corroborating  the  pris- 
oner's statement  in  regard  to  the  making  of 
threats  against  the  life  of  the  accused.  In 
no  other  way  could  the  defense  have  more 
effectually  put  the  character  of  the  decedent 
In  issue.  It  has  been  held  that  the  defend- 
ant can  put  his  own  character  in  issue  by 


♦For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


53$ 


74  SOUTHEASTERN  REPORTER 


(Ga. 


his  statement  alone  (Jackson'  v.  State,  76 
Ga.  552);  and  if  he  can  put  his  own  char- 
acter in  issue  merely  by  his  statement,  it 
would' seem  that  he  could  put  that  of  the 
slain  man  in  issue.  But  the  defense  did  not 
limit  the  attack  upon  the  character  of 
the  deceased  to  the  defendant's  statement 
There  was  proof  of  circumstances  tending  to 
show  that  Carden  was  a  man  of  violent 
character.  "Where  the  defendant  has  offer- 
ed evidence  of  threats  against  himself,  made 
by  the  deceased,  the  prosecution  has  been 
permitted  to  introduce  evidence  of  the  good 
character  of  the  latter."  3  Enc.  Ev.  14,  and 
citations.  After  the  defense  had  thus  dis- 
tinctly put  the  character  of  the  slain  man  in 
issue,  and  had  introduced,  for  the  considera- 
tion of  the  jury,  testimony  which  tended  to 
demonstrate  that  the  deceased  was  a  man  of 
violent  character,  in  the  interest  of  truth, 
and  for  the  purpose  of  aiding  the  jury  in 
their  efforts  to  reach  a  correct  conclusion 
as  to  this  material  issue,  the  court  properly 
refused  to  exclude  evidence  offered  to  show 
that  the  deceased  was  a  man  of  an  entire- 
ly different  character  from  that  portrayed 
in  the  statement  of  the  accused  and  by  his 
witnesses. 

[2]  2.  Movant  insists  that  the  court  erred 
in  charging  the  jury  as  follows:  "Proof  of 
the  violent  and  turbulent  character  of  the 
deceased  is  admissible  only  when  it  is  shown 
prima  facie  that  the  deceased  was  the 
assailant,  that  the  accused  had  been  as- 
sailed, and  that  the  defendant  or  defendants 
were  honestly  seeking  to  defend  himself  or 
themselves.  But  if  you  find  from  the  evi- 
dence that  the  defendants  were  the  aggres- 
sors, and  that  the  defendants  overtook  the 
deceased,  and  one  of  them  began  or  entered 
into  a  difficulty  with  the  deceased,  with  a 
preconceived  intent  of  having  a  difficulty,  or 
began  the  attack,  without  provocation  from 
the  deceased,  if  he  was  a  bad  character,  then 
the  bad  character  of  the  deceased  would  not 
offer  the  defendant  any  excuse  for  taking 
his  life,  if  he  or  they  took  his  life;  for 
it  is  the  same  offense  to  kill  a  bad  per- 
son as  it  is  to  kill  a  good  person."  We 
see  no  error  in  this  charge.  It  states 
the  law,  and  the  evidence  authorized  it 
There  was  evidence  to  authorize  the  jury  to 
find  that  Carden  was  walking  peaceably 
along  the  public  highway,  with  his  coat  on 
his  arm,  with  his  back  towards  the  three 
men  approaching  him  in  a  buggy,  and  that 
he  was  shot  in  the  back  of  the  head;  and 
the  prisoner  himself  stated  that  when  the 
buggy  was  within  20  or  25  yards  of  Carden 
he  recognized  Carden.  "Of  course,  I  thought 
of  the  threats  he  had  made  towards  me." 
And  while  this  statement  that  he  thought 
of  the  threats,  is  connected  with  other  state- 
ments In  which  the  accused  disclaimed  any 
evil  intention,  the  jury  were  authorized  to 
believe  the  part  that  was  unfavorable  and 
to  disbelieve  the  other  part    They  were  au- 


thorized to  believe  that  considering  his  po- 
sition and  the  relative  position  of  the  three 
men,  the  single  man  would  not  have  been 
the  aggressor  against  the  three.  And,  fur- 
ther, they  were  authorized  to  find  the  exist- 
ence in  the  breast  of  the  accused  of  bitter 
enmity  against  the  man  who  was  slain.  For 
when  the  latter  was  found,  he  was  found 
dead,  with  a  wound  in  the  back  of  the  head 
and  three  wounds  in  his  breast. 

[3]  3.  Exception  is  taken  to  the  following 
charge  of  the  court:  "If  you  believe  from 
the  evidence  that  the  deceased  made  a  vio- 
lent assault  upon  the  defendants,  such  an 
assault  as  I  have  heretofore  described,  and 
that  at  the  time  the  circumstances,  as  they 
appeared  to  him,  were  sufficient  to  excite 
the  fears  of  a  reasonable  man  that  his  own 
life  and  person  and  that  the  life  and  person 
of  his  brother  were  in  danger,  and  he  acted 
under  the  excitement  of  such  fear,  and  not 
in  a  spirit  of  revenge,  and  if  you  believe 
that  the  defendant  had  the  right  to  shoot 
to  save  his  own  life,  or  that  of  his  brother, 
if  you  believe  this  is  the  truth  of  the  case, 
you  would  be  authorized  to  acquit  the  de- 
fendant" The  exception  is:  "On  the  ground 
that,  this  being  the  summing  up  of  the  whole 
charge  by  the  court,  it  tended  to  limit  and 
explain  the  former  parts  of  his  charge  that 
the  jury  must  believe  all  three  of  the  theories 
— that  is,  that  violent  assault  was  being 
made,  and  that  defendant  acted  under  the 
Influence  of  the  fears  of  a  reasonable  man 
that  it  was  necessary  for  defendant  to  shoot 
to  save  his  own  life  or  that  of  his  brother, 
and  thus  a  burden  greater  than  that  fixed 
by  law  was  placed  upon  him;  and,  further, 
that  the  effect  of  this  charge  was  that  It 
was  not  sufficient  that  the  defendant  acted 
under  the  fears  of  a  reasonable  man  that  his 
own  life  or  person  or  that  of  his  brother  was 
in  danger,  and  not  in  a  spirit  of  revenge,, 
but  that  the  defendant  must  show  in  addi- 
tion that  the  truth  was  that  it  was  necessary 
to  shoot  to  save  his  own  life  or  that  of  his 
brother,  and  thus  the  law  as  defined  in  sec- 
tion 71  of  the  Code  is  excluded  or  limited  in 
its  application  to  the  circumstances  of  this 
case,  and  deprives  the  defendant  of  the  ben- 
efit of  this  law."  This  charge  is  not  entire- 
ly exempt  from  the  criticisms  made  upon  it 
and  Is  not  an  accurate  statement  of  the  law 
of  justifiable  homicide  as  laid  down  in  sec- 
tions 70  and  71  of  the  Penal  Code.  The 
jury  might  have  been  led  to  conclude,  from 
the  last  part  of  the  charge,  wherein  the  court 
said,  "And  if  you  believe  that  the  defendant 
had  the  right  to  shoot  to  save  his  own  life 
or  that  of  his  brother,  *  *  *  you  would 
be  authorized  to  acquit  the  defendant"  that 
this  Imported  an  actual  necessity  for  the 
killing,  which  is  the  law  applicable  to  cases 
falling  under  section  73  of  the  Penal  Code*, 
and  the  court  was  not  then  dealing  with, 
cases  of  that  character. 

But  in  the  present  case  we  do  not  think 


<Ja.) 


CRAWLEY  t.  STATE 


539 


this  Inaccuracy  is  sufficient  to  cause  a  re- 
versal of  the  judgment  in  refusing  a  new 
trial,  because  in  the  excerpt  with  which  we 
are  now  dealing,  the  court  briefly,  but  ac- 
curately, summed  up  the  contentions  of  the 
•defendant  himself,  as  made  in  his  statement, 
and  instructed  the  jury  that,  if  these  con- 
tentions were  true,  the  defendant  should  be 
-acquitted.  The  defendant  in  his  answer  said 
that  Carden  had  threatened  him,  had  in 
many  instances  showed  an  intent  to  take  the 
life  of  the  accused,  had  pursued  him,  and 
dogged  his  footsteps;  that  at  the  time  of 
the  killing,  when  the  buggy  occupied  by  the 
defendant  and  his  companions  was  about  to 
pass  Carden  on  the  right,  the  defendant 
thought  of  the  threats  which  had  been  made 
against  him  by  Garden,  and  hoped  to  pass 
<Carden  without  being  recognized;  and  that 
-as  the  buggy  drew  abreast  of  Carden,  one 
of  the  defendant's  companions  spoke  to  Car- 
den, and  said,  "Hello,  old  man,  where  are 
you  going?"  at  which  Carden  turned  around 
Tery  hurriedly  "and  threw  his  hand  to  his 
pocket  this  way  [indicating],  and  said  'Damn 
you,  I've  got  you  at  last !'  •  *  *  As  Car- 
den threw  his  hand  back  that  way  at  his 
pocket,  and  made  the  remark,  'Damn  you, 
I've  got  you  at  last!'  I  reached  in  the  foot 
of  the  buggy  and  got  up  Hedge's  pistol  as 
soon  as  possible,  and  fired  three  times  in 
quick  succession.  At  that  Mr.  Carden  fell. 
Then  Redge  hollered,  'My  God !'  and  jumped 
•out  of  the  buggy  and  started  towards  Mr. 
Carden.  As  he  did  that,  Mr.  Carden  came 
up  and  said,  'Damn  you,  I  will  get  one  of 
jou!'  Then  I  fired  over  the  back  of  the 
buggy  the  fourth  shot,  and  Mr.  Carden  fell." 
And  then,  after  referring  to  a  brief  conversa- 
tion and  to  their  departure  from  the  spot,  the 
defendant  added:  "Gentlemen,  as  Mr.  Carden 
made  attempt  to  get  his  gun,  I  could  not 
take  any  chances.  I  didn't  have  time  to 
wait  to  see  whether  he  was  going  to  shoot 
I  knew  he  was  a  dangerous  man,  and  would 
shoot  me  the  first  chance  he  got,  and  as 
quick  as  possible  I  reached  and  got  Hedge's 
pistol  and  shot  Mr.  Carden  from  the  buggy. 
I  shot  him  in  self-defense,  in  defense  of  my- 
self and  defense  of  my  brother.  As  I  stated, 
I  had  rather  have  run  from  him  the  bal- 
ance of  my  life  than  to  kill  him.  Still  I 
could  not  take  any  chances.  I  wanted  to  live 
myself.  I  appreciated  my  life,  and  didn't 
want  him  to  kill  me.  I  knew  at  that  time 
he  meant  to  do  it  *  *  *  I  had  to  shoot 
Mr.  Carden  to  save  myself  and  my  broth- 
er." Upon  reading  this  extract  from  the 
statement  of  the  prisoner,  it  is  clear  that  the 
•court,  in  stating  that,  if  the  defendant  shot 
to  save  his  own  life  or  that  of  his  brother, 
the  jury  would  be  authorized  to  acquit  him, 
made  a  succinct  and  palpably  true  statement 
of  the  law  as  applicable  to  that  part  of  the 
case.  And,  that  being  true,  we  do  not  think 
that  the  mere  fact  that  the  excerpt  from  the 
charge  of  the  court,  set  forth  in  the  ground 


of  the  motion  with  which  we  are  concerned, 
considered  as  an  abstract  charge  of  the  law 
of  justifiable  homicide  as  contained  in  Penal 
Code,  |§  70,  71,  is  not  entirely  accurate, 
should  work  a  reversal  in  this  case,  especial- 
ly in  view  of  other  portions  oi  the  court's 
charge,  wherein  he  had  fully  and  explicitly 
given  the  defendant  the  benefit  of  the  doc- 
trine of  reasonable  fears. 

Thus  the  court  charged:  "While  provoca- 
tion by  words,  threats,  menaces,  or  contemp- 
tuous gestures  will  in  no  case  be  sufficient 
to  reduce  a  homicide  below  the  grade  of  mur- 
der, I  charge  you  that  while  words,  threats, 
or  menaces  will  not  mitigate  the  offense,  and 
while  even  the  heat  of  passion  supposed  to 
be  irresistible  presents  no  excuse  for  homi- 
cide, nevertheless  words,  threats,  or  menaces 
may  justify  a  killing,  if  the  circumstances 
be  such  as  to  reasonably  arouse  the  fears 
of  a  reasonable  man  that  a  felony  is  about 
to  be  committed  upon  him.  And  in  this  case, 
as  in  all  cases,  the  motive  that  actuated  the 
slayer  Is  for  your  determination,  and  it  Is 
for  you  to  say  whether  or  not  the  circum- 
stances were  sufficient  to  justify  the  exist- 
ence of  such  fears;  and  if  you  believe,  or  if 
you  have  a  reasonable  doubt,  that  the  homi- 
cide was  committed  by  defendant,  Jim  Craw- 
ley, not  in  a  spirit  of  revenge,  but  under  the 
fears  of  a  reasonable  man  that  his  life  was 
in  danger,  or  that  a  felony  was  about  to  be 
committed  upon  him,  then  you  will  acquit 
the  defendant  *  *  *  If  the  facts  and 
circumstances  surrounding  defendant  at  the 
time  of  the  shooting,  if  he  did  shoot,  were 
such  as  to  excite  the  fears  of  a  reasonably 
courageous  man  that  a  felonious  assault  was 
intended  to  be  inflicted  upon  him,  and  he 
shot  under  the  influence  of  those  fears,  the 
verdict  should  be  justifiable  homicide;  that 
is,  not  guilty.  •  •  *  It  would  be  no  ex- 
cuse for  the  defendant  that  he  acted  under 
the  fear,  unless  the  evidence  shows  that  the 
circumstances  were  sufficient,  at  the  time  the 
fatal  shot  was  fired,  to  excite  the  fear  of  a 
reasonably  courageous  man  that  a  felony  was 
then  about  to  be  committed  upon  him  by  the 
deceased;  and  it  must  appear  that  the  de- 
fendant really  acted  under  the  impression 
of  those  fears  in  doing  the  killing,  and  not 
in  a  spirit  of  revenge.  The  defendant  would 
be  justifiable,  however,  whether  in  fact  there 
was  any  real  danger  or  not,  if  the  circum- 
stances proven  were  sufficient  to  excite  the 
fears  of  a  reasonable  man  that  a  serious 
bodily  injury  amounting  to  a  felony  was 
about  to  be  inflicted  upon  them,  or  one  of 
them,  at  the  time  the  fatal  shot  was  fired." 

[4]  4.  Even  if  the  admission  in  evidence 
of  a  "no  bill"  returned  by  the  grand  jury 
of  the  county  in  the  case  of  William  Carden 
(the  decedent),  charged  with  the  murder  of 
Virgil  Crawley  (a  brother  of  the  defendant), 
.was  irrelevant,  it  was  not  of  sufficient  ma- 
teriality to  be  ground  for  a  reversal.  We  do 
not  see  how  this  paper  could  have  prejudiced 
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the  minds  of  the  jury  against  the  Crawleys 
on  trial. 

[5,8]  5,  6.  The  rulings  made  in  headnotes 
5  and  6  require  no  discussion. 

Judgment. affirmed.  All  the  Justices  con- 
cur. 


(1S7  Ga.  808) 

WOOD  y.  BOARD  OP  EDUCATION  OF 
WASHINGTON  COUNTY  et  aL 

(Supreme  Court  of  Georgia.    March  13,  1912.) 

(Syllabus  by  the  Govrt.) 

1.  Mandamus  (f  72*)— Subjects  of  Relist— 
Acts  of  Officers— Discretionary  Acts. 

An  officer  vested  with  a  discretionary 
power  may,  in  a  proper  case,  be  compelled  by 
mandamus  to  exercise  such  discretion.  But  the 
writ  of  mandamus  does  not  lie  to  control  the 
conduct  of  an  officer,  vested  with  a  discretion, 
in  the  exercise  thereof,  unless  such  exercise 
has  been  so  capricious  or  arbitrary  as  to 
amount  to  a  gross  abuse. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  *  134;  Dec.  Dig.  §  72.*] 

2.  Schools  and  School  Districts  (§  48*)— 
Officers— QuALiFi0ATi0N8*-nExAinNATi0N. 

At  least  90  days  before  the  election  of  a 
county  school  commissioner,  all  candidates  for 
the  position  are  required  to  be  examined  by  the 
president  of  the  county  board,  or  by  some  one 
appointed  by  him  or  the  board  for  that  pur- 
pose, upon  written  or  printed  questions.  All 
applicants  standing  the  examination  are  requir- 
ed to  make  86  per  cent  before  they  shall  be 
declared  by  the  board  to  be  eligible  to  hold  the 
office,  and  it  is  the  duty  of  the  county  board 
of  education  to  declare  those  who  fall  to  make 
the  necessary  per  cent  ineligible. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ft  100-111;  Dec. 
Dig.  §  48.*] 

8.  Mandamus  (f  75*)— Subjects  of  Relief— 
—Acts  of  Officer— Board  of  Education. 
In  grading  the  examination  papers,  no 
exact  method  is  prescribed  for  arriving  at  the 
valuation  to  be  placed  upon  an  answer  to  a 
question,  unless  it  is  perfect  or  an  absolute 
failure.  The  matter  of  gradation  of  particular 
answers,  and  the  determination  of  whether  a 
candidate  has  made  the  necessary  percentage, 
are  left  largely  in  the  discretion  of  the  board, 
and  the  exercise  of  such  discretion  will  not  be 
controlled  by  mandamus,  unless  it  falls  within 
the  rule  stated  in  the  first  headnote  above. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  |  75.*] 

4.  Charge  of  Court— Sufficiency. 

The  charge  of  the  presiding  judge  was  in 

feneral  accord  with  the  rulings  above  made, 
f  there  were  any  verbal  inaccuracies,  when 
taken  in  connection  with  the  entire  charge, 
they  were  not  such  as  to  furnish  ground  for  a 
new  trial.  Nor  was  there  merit  in  the  grounds 
of  the  motion  for  a  new  trial  which  set  up  that 
the  judge  had  omitted  to  charge  certain  per- 
tinent principles  of  law. 

5.  Mandamus   (|   187*)— Review— Questions 
of  Fact. 

The  evidence  was  not  such  as  to  require 
a  finding  in  favor  of  the  applicant  for  the  writ 
of  mandamus,  and  the  jury  having  found  in 
favor  of  the  respondents,  and  the  presiding 
judge  having  approved  their  finding,  this  court 
will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §1  427-437;   Dec.  Dig.  fi  187.*] 


Error  from  Superior  Court,  Washington 
County;  B.  T.  Rawlings,  Judge. 

Application  by  Wade  H.  Wood  for  writ  of 
mandamus  to  the  Board  of  Education  of 
Washington  County  and  others.  Judgment 
for  respondents,  and  relator  brings  error. 
Affirmed. 

Wade  H.  Wood  applied  for  the  writ  of 
mandamus  against  the  members  of  the  board 
of  education  of  Washington  county.  He  al- 
leged, in  brief,  as  follows:  He  is  a  resident 
citizen,  and  taxpayer  of  that  county,  and 
also  has  an  Interest  in  the  office  of  county 
commissioner  of  education,  commonly  known 
as  county  school  commissioner,  being  the  per- 
son commissioned  to  hold  office  until  the  end 
of  the  present  term,  with  the  right  to  stand 
for  election  for  another  term.  The  county 
board  of  education  has  jurisdiction  over  the 
public  school  system  of  the  county.  One  of 
the  official  duties  is  to  hold  examinations  of 
all  candidates  for  the  office  of  county  school 
commissioner,  at  least  90  days  before  the 
day  of  the  election.  An*  examination  was 
held  by  them  on  June  30,  1910.  The  peti- 
tioner and  J.  C.  Harman  stood  the  examina- 
tion, both  being  candidates  for  the  office  of 
county  school  commissioner.  The  petition- 
er made  more  than  85  per  cent,  according 
to  the  true  and  correct  grading,  marking,  and 
rating  made  by  the  board,  and  is  eligible  to 
hold  the  office.  Harman  failed  to  make  85 
per  cent  in  the  examination,  according  to 
the  true  and  correct  grading,  marking,  and 
rating  made  by  the  board,  and  he  is  there- 
fore Ineligible  to  hold  the  office.  It  is  the 
official  duty  of  the  board  to  declare  eligible 
any  candidate  who  made  85  per  cent,  in  the 
examination,  and  to  declare  ineligible  any 
candidate  who  failed  to  make  such  per  cent. 
At  a  meeting  of  the  board  the  petitioner 
made  a  formal  demand  upon  them  to  dis- 
charge this  official  duty,  by  declaring  him 
eligible  and  by  declaring  Harman  ineligible 
to  hold  the  office.  The  board  failed  and  re- 
fused to  declare  Harman  ineligible.  It  was 
prayed  that  they  be  required  to  do  so  by  a 
writ  of  mandamus.  By  amendment  it  was 
alleged  that  Harman  failed  to  make  85  per 
cent,  in  his  examination,  by  the  true  and 
correct  grading  thereof,  and  that  his  papers 
and  answers  to  the  questions  propounded 
were  not  of  the  value  of  85  per  cent,  and 
that  "the  result,  if  any,  made  by  said  board 
was  incorrect,  and  arbitrarily  made." 

The  board  of  education  answered,  in  brief, 
as  follows:  The  examination  was  held,  and 
both  Wood  and  Harman  passed  It,  and  made 
the  required  legal  grading  to  render  them 
eligible  to  hold  the  office  of  county  school 
commissioner.  The  grading  of  two  examina- 
tions was  set  forth  in  detail,  showing  the 
average  mark  of  Wood  to  be  94  »/n»  and 
that  of  Harman  to  be  87  */ii*  As  the  re- 
sult of  such  examination  and  grading,  the 
board  declared  both  candidates  to  be  eligi- 
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ble.  They  refuse  to  declare  Harman  Ineligi- 
ble, because  be  Is  eligible,  and  has  been  so 
declared.  They  deny  that  the  grading  was 
the  exercise  of  an  arbitrary  decision,  but  say 
that  it  was  the  result  of  "careful,  thought- 
ful, and  Intelligent  consideration  of  the.  ques- 
tions and  answers,  in  an  effort  to  arrive  at 
the  true  valuation  and  merit  of  each  and 
every  question;  that  the  results  above  set 
out  represent  its  most  conscientious  finding, 
without  favor  or  prejudice  to  any  party  or 
parties." 

The  case  was  submitted  to  a  Jury,  and  a 
verdict  was  rendered  in  favor  of  the  respond- 
ents. The  applicant  moved  for  a  new  trial, 
which  was  refused,  and  he  excepted. 

J.  J.  Harris  and  A.  R.  Wright,  for  plain- 
tiff in  error.  E.  W.  Jordan,  T.  W.  Evans, 
and  W.  M.  Goodwin,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  declared  by  the  Code  of 
this  state  that  mandamus  does  not  lie  "to 
a  public  officer  who  has  an  absolute  discre- 
tion to  act  or  not,  unless  there  is  a  gross 
abuse  of  such  discretion;  but  It  is  not  con- 
fined to  the  enforcement  of  mere  ministerial 
duties."  Civil  Code  1910,  f  6441.  "Ordi- 
narily the  writ  of  mandamus  is  a  remedy 
for  official  inaction.  It  does  not  lie  to 
control  the  conduct  of  an  officer  vested  with 
a  discretion,  except  where  the  exercise  of 
that  discretion  has  been  so  capricious  or 
arbitrary  as  to  amount  to  a  gross  abuse." 
City  of  Atlanta  v.  Wright,  119  Ga.  207,  45  S. 
E.  994;  Patterson  v.  Taylor,  98  Ga.  046,  25 
S.  E.  771;  Dale  v.  Bamett,  105  Ga.  259,  31 
S.  E.  167. 

[2]  At  least  90  days  before  the  day  of 
election  for  county  school  commissioner,  it 
is  required  by  law  that  all  candidates  shall 
be  examined  by  the  president  of  the  county 
board,  or  by  some  one  appointed  by  him  or 
the  board  for.  that  purpose,  upon  written  or 
printed  questions,  which  shall  be  furnished 
to  the  board  by  the  state  school  commis- 
sioner. The  general  subjects  to  be  covered 
by  the  examination  are  stated,  and  it  is  de- 
clared that  "all  applicants  standing  said 
examination  shall  be  required  to  make  85 
per  cent  In  said  examination  before  they 
shall  be  declared  eligible  to  hold  the  office 
of  county  school  commissioner  by  said  board 
of  education.  Those  who  fail  to  make  the  per 
cent  shall,  by  the  board,  be  declared  ineli- 
gible to  hold  said  office  of  county  school  com- 
missioner." 

[3]  No  exact  basis  or  method  of  grading 
the  examination  papers  is  prescribed.  This 
is  left,  to  a  considerable  extent,  to  the  sound 
discretion  of  the  board.  Indeed,  it  might 
be  very  difficult  to  prescribe  by  legislative 
enactment  any  exact  system  by  which  the 
answer  to  a  given  question  should  be  grad- 
ed. An  applicant  may  answer  the  question 
partly  correctly,  and  'yet  not  entirely  so. 
Shall  his  answer  be  rejected  altogether,  be- 


cause not  perfect?  Or  shall  it  be  accepted  as 
perfect,  when  it  is  not  so?  Or  how  can  a 
Legislature  or  court  declare,  in  such  a  case, 
the  exact  percentage  which  shall  be  allowed 
for  the  answer?  Suppose  that  a  problem 
in  mathematics  should  be  given,  and  the 
applicant  should  adopt  the  correct  method 
of  solution,  and  correctly  pursue  it  through- 
out except  that  in  some  final  addition  or  di- 
vision he  should  make  a  slight  error;  can 
a  Legislature,  or  a  court,  or  a  jury  deter- 
mine with  precision  how  such  an  answer 
shall  be  graded,  or  what  mark  shall  be  plac- 
ed upon  it?  Necessarily  a  considerable  lati- 
tude of  discretion  must  be  involved  in  such 
cases.  Sometimes  a  question  must  be  an- 
swered  so  categorically  that  the  answer  is 
essentially  entirely  right,  or  entirely  wrong; 
but  many  questions  are  not  of  that  charac- 
ter. A  jury  of  the  vicinage,  though  com- 
posed of  "good  men  and  true,"  and  sworn  a 
true  verdict  to  make  according  to  the  evi- 
dence, might  find  no  small  difficulty  in  su- 
pervising the  grading  fixed  upon  answers  by 
the  board  and  the  declaration  by  them  of 
the  average  mark  which  had  been  attained 
by  the  candidates. 

[4]  Much  evidence  was  introduced  as  to 
the  manner  in.  which  a  gradation  of  the  ex* 
aminatlon  papers  had  been  reached,  and  as 
to  whether  the  final  declaration  was  correct 
The  charge  of  the  court  was  in  substantial 
accord  with  the  law  as  above  declared. 
There  may  have  been  some  slight  departure 
from  perfect  verbal  accuracy,  but  there  was 
nothing  of  such  a  character  as  to  require  a 
reversal.  Courts  and  juries  will  not  under- 
take to  merely  supervise  and  declare  erro- 
neous every  discretionary  decision  of  the 
board  of  education  in  regard  to  an  examina- 
tion.   ' 

[SI  We  do  not  think  that  the  evidence  was 
of  such  a  character  as  to  require  a  finding 
that  the  board  of  education  exercised  their 
discretion  so  capriciously  or  arbitrarily  as 
to  amount  to  a  gross  abuse.  Nor  were  any 
of  the  complaints  made  of  excerpts  from 
the  charge  of  the  court,  or  of  omissions  to 
charge  certain  things,  such  as  to  require  a 
new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


087  Ga.  744) 

GARRISON  et  al.  v.  PERKINS,  Ordinary, 

et  al. 

(Supreme  Court  of  Georgia.    March  2,  1912.) 

(Byllabut  by  the  Court.) 

L  Counties  ({  192*)— Taxation— Po web  to 
Levy  Tax. 

Any  county  in  the  state  may  make  requi- 
sition for  its  quota  of  the  male  convicts  to  be 
employed  upon  the  public  roads  of  the  county, 
and  it  is  competent  for  the  county  authorities 
having  charge  of  the  roads  and  revenues  of  the 
county  to  levy  a  tax  to  defray  the  expense  in- 
curred in  the  maintenance,  keeping,  and  equip- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


542 


74  SOUTHEASTERN  REPORTER 


(Ga. 


ment  of  the  force  of  hands  obtained  from  the 
state. 

[Ed.  Note.— For  other  caseB,  Bee  Counties. 
Cent.  Dig.  (§  300-302;   Dec.  Dig.  §  192.*] 

2.  Bbidges  (§  20*)— Construction— Contbact. 

County  authorities  having  charge  of  the 
roads  and  revenues  of  a  county  cannot  build 
bridges  of  the  character  referred  to  in  section 
387  of  the  Code  of  1910,  except  by  letting  out 
the  contract  therefor  according  to  the  provi- 
sions of  section  387  et  seq. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  §§  37-47;    Dec.  Dig.  §  20.*] 

3.  Bbidges   (f  20*)— Liabilities—  Materials 
for  Bridge. 

Where  the  ordinary  of  a  county,  having 
charge  of  county  matters,  bought  steel  and 
other  material,  and  used  the  same  in  the  con- 
struction of  bridges  of  the  character  just  re- 
ferred to,  the  purchase  price  of  such  material 
was  not  a  valid  charge  against  the  county, 
which  could  be  enforced  by  the  vendor  of  the 
material. 

(a)  And  where  money  was  borrowed  from 
another  person  to  pay  for  such  material,  it 
was  not  competent  for  the  ordinary  to  levy 
a  tax  whereby  to  raise  funds  to  repay  such 
loan. 

[Ed.  Note.— For  other  cases,  see  Bridges. 
Cent.  Dig.  ff  37-47 ;   Dec.  Dig.  §  20.*] 

4.  Taxation  ({  301*)— Levy— Amendment. 

The  court  did  not  err  in  allowing  and  di- 
recting an  amendment  of  the  tax  levy;  but  in 
the  present  instance  the  amendment  was  not 
sufficiently  specific. 

[Ed*  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §f  483-495,  499-508;  Dec  Dig.  | 
301.*] 

&  Taxation    (§    301*)— Levy— Publication 
of  Notice. 

Where  the  ordinary  has  advertised  a  copy 
of  the  order  containing  the  tax  levy  at  the  door 
of  the  courthouse  for  the  time  prescribed  by 
the  statute,  failure  to  publish  the  same  in  a 
public  gazette  will  not  render  the  levy  void. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  *§  483-495,  499-508;  Dec  Dig.  f 
301.*] 

6.  Employment    of    Convicts  —  Renting 
Fabm. 

Under  the  evidence  in  the  case,  the  court 
was  authorized  to  find  that  the  ordinary  had 
not  been  guilty  of  any  illegal  act  in  renting 
the  farm  upon  which  to  work  the  convicts. 

7.  Taxation    (§   301* )  —  Levy  —  Validity  — 
Question  of  Fact. 

Whether  the  tax  levy,  as  it  will  stand 
when  amended,  will  be  exorbitant,  will  be  a 
question  of  fact,  to  be  decided  upon  the  evi- 
dence to  be  submitted  on  the  next  hearing  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §|  483-195,  499-508;  Dec  Dig.| 
301.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

8.  doNvicTs  (§  10*)— Contracts  fob  Labor— 
"Any  County." 

In  Act  Sept.  19,  1908  (Acts  1908,  p. 
1119),  relating  to  the  letting  out  of  convicts  to 
counties  and  municipalities,  and  providing  that 
any  county  may  rent  a  farm  on  which  to  work 
the  convicts,  "any  county"  means  every  county 
in  the  state,  and  is  not  limited  to  counties  hav- 
ing any  particular  system  of  road  laws. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent  Dig.  §t  19,  20,  22-29,  32;  Dec.  Dig.  § 
10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  412-433;   vol.  8,  pp.  7575-7577.] 


9.  Bridges  (J  20*)— Public  Wobks  —  Stat- 
utoby  Pbovision— •'Shall." 

In  Civ.  Code  1910,  f  387,  providing  that 
the  proper  officers  shall  cause  courthouses, 
bridges,  etc.,  to  be  built  or  repaired  by  letting 
out  the  contract  therefor  to  the  lowest  bid- 
der, the  word  "shall"  is  not  to  be  construed 
as  "may,"  but  the  statute  is  mandatory. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  §§  37-47;    Dec  Dig.  f  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6459-6469;   voL  8,  p.  7799.] 

10.  Taxation  (§  303*)— Levy— Sufficiency. 
An  amended  item  of  tax  levy,  apportion- 
ing a  certain  amount  to  build  and  repair  bridg- 
es by  letting  out  to  the  lowest  bidder,  by 
hiring  hands,  by  the  purchase  of  material  and 
use  of  convicts  on  the  county  chain  gang,  and 
a  certain  sum  to  extraordinary  work  on  the 
public  roads,  which  cannot  be  done  by  the 
road  hands  subject  to  road  duty,  such  work  to 
be  done  by  the  use  of  convicts  on  the  county 
chain  gang  or  otherwise,  is  not  sufficiently  def- 
inite, since  it  gives  no  indication  of  the  rate 
required  for  work  on  public  roads  by  the  use 
of  convicts,  and  does  not  show  what  portion 
would  be  required  for  bridges,  which  could  only 
be  built  under  contract  let  out  as  prescribed 
by  Civ.  Code  1910,  §  387  et  seq. 

[E3d.  Note.— For  other  cases,  see  Taxation,   „ 
Cent.  Dig.  <  497;   Dec  Dig.  |  303.*] 

Fish,  C.  J.,  and  Lumpkin,  J.,  dissenting  in 
part. 

Error  from  Superior  Court,  Banks  County; 
O.  H.  Brand,  Judge. 

Action  by  J.  M.  Garrison  and  others 
against  Logan  Perkins,  Ordinary  of  Banks 
County,  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Reversed. 

J.  M.  Garrison,  B.  F.  Suddeth,  and  F.  M. 
Henderson  filed  their  equitable  petition 
against  Logan  Perkins,  ordinary,  and  George 
W.  Wiley,  tax  collector,  of  Banks  county, 
seeking  to  enjoin  the  enforcement  of  a  cer- 
tain tax  levy,  and  also  to  enjoin  the  payment 
of  certain  money  to  the  Atlanta  National 
Bank. 

At  the  hearing  the  following  statement  of 
facts  agreed  upon  by  both  parties  was  intro- 
duced in  evidence: 

"(1)  It  is  agreed  that  the  county  of  Banks 
has  not  adopted  any  of  the  alternative  road 
laws. 

"(2)  That  the  county  affairs  are  managed 
by  the  ordinary. 

"(3)  That  Banks  county,  through  her  ordi- 
nary, has  requested  and  obtained  her  share 
of  the  state  convicts,  in  accordance  with  the 
Acts  of  1908,  averaging  about  20  convicts  per 
annum,  with  misdemeanor  convicts. 

"(4)  That  the  four  bridges  referred  to  in 
the  defendant's  answer  cost  about  $4,000. 
That  the  material,  such  as  steel  beams,  lum- 
ber, etc.,  was  purchased  by  private  contract, 
by  the  ordinary;  the  material  for  each 
bridge  costing  over  $300.  The  bridges  were 
built  by  said  ordinary,  by  the  use  of  the  con- 
vict labor,  together  with  one  superintendent 
No  contract  for  the  erection  of  any  of  said 
bridges  was  made  or  let  to  the  lowest  bidder, 
and  no  contract  for  the  building  of  said 
bridges  was  entered  on  the  minutes  of  said 
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ordinary,  and  no  order  of  any  sort  was  enter- 
ed on  said  minutes  requiring  the  purchase  of 
any  material ;  the  only  orders  on  the  minutes 
relating  to  the  bridges  being  the  orders  set 
forth  in  the  answer  relative  to  borrowing 
money  to  pay  for  the  same.  The  money  bor- 
rowed from  the  Atlanta  National  Bank,  and 
now  due  said  bank,  was  used  in  part  to  pay 
for  said  bridges  mentioned.  The  greater  por- 
tion of  the  sum  of  $3,837,  set  forth  in  de- 
fendants' answer  as  having  been  paid  out  for 
public  improvements,  etc.,  during  the  year 
1910,  was  paid  out  on  the  four  bridges  above 
referred  to.  There  is  still  due  the  Onega 
Bridge  Company  $1,200,  balance  for  the  steel 
bridge  mentioned  as  being  one  of  the  bridges. 

"(5)  It  is  further  agreed  that  the  cost  of 
the  convicts  for  the  year  1910,  including 
guards,  feed,  clothing,  tools,  etc.,  amounted 
to  the  sum  of  $6,229.34,  and  that  this  cost 
was  paid  out  of  the  money  borrowed  from 
the  Atlanta  National  Bank  during  the  year 
1910,  and.  for  which  sums  said  bank  holds 
the  obligations  of  Banks  county,  as  set  forth 
in  said  petition  and  answer. 

"(6)  It  is  further  agreed  the  expense  of 
court,  county  officers,  paupers,  coroners,  etc., 
amounted  to  the  sum  of  $7,092,  which  has 
been  partly  paid  from  the  funds  obtained 
from  the  Atlanta  National  Bank,  and  partly 
from  the  taxes  raised  for  such  purposes  dur- 
ing the  year  1910. 

"(7)  It  is  further  agreed  that  the  tax  levy 
of  September  29,  1910,  item  2,  of  70  cents 
on  the  $100,  will  amount  to  about  $12,000, 
and  is  intended  to  be  used  by  the  ordinary  to 
pay  for  some  small  repairs  on  the  courthouse 
and  jail,  to  pay  the  sum  of  $1,200  due  for 
said  steel  bridge  material,  and  the  balance  to 
repay  the  Atlanta  National  Bank  the  sum  of 
$3,837.07  expended  on  bridges,  etc.,  and  $6,- 
229.34  expended  for  the  care  and  use  of  con- 
victs, as  set  forth  in  the  defendants'  an- 
swer, and  other  expenses  that  may  be  charge- 
able to  said  item  2." 

Affidavits  were  introduced  by  the  plaintiffs 
to  show  that  certain  work  done  upon  the 
roads  of  the  county  as  extraordinary  work 
was  not  work  of  that  character,  within  the 
meaning  of  the  expression  "extraordinary 
work,"  as  used  in  the  statutes ;  and  affidavits 
were  introduced  by  the  defendants  to  show 
that  the  work  classed  by  the  ordinary  as  ex- 
traordinary work  was  of  the  character  claim- 
ed, and  that  other  work  which  the  ordinary 
had  had  done  by  convict  labor  was  in  the  na- 
ture of  public  improvements,  and  to  show 
that  certain  roads  which  were  opened  up  and 
worked  out  were  a  public  utility. 

The  tax  levy  brought  under  review  by  the 
petition  is  Included  In  an  order  passed  Sep- 
tember 29,  1910,  and  the  levy  is  as  follows:, 

"Item  1.  Ten  cents  on  the  hundred  dollars 
to  pay  the  legal  indebtedness  of  the  county 
due  or  to  become  due  during  the  year. 

"Item  2.  Seventy-five  cents  on  the  hundred 
dollars  to  pay  for  building  and  repairing 


bridges,  courthouse,  jail,  or  other  public  im- 
provements. 

"Item  3.  One  cent  on  the  hundred  dollars 
to  pay  sheriff's,  jailer's,  or  officers'  fees  that 
may  be  legally  entitled  to,  etc. 

"Item  4.  One-half  cent  on  the  hundred  dol- 
lars to  pay  coroners  all  fees  that  may  be  due 
them  by  the  county  for  inquests. 

"Item  5.  One  cent  on  the  hundred  dollars 
to  pay  the  expenses  of  the  county  for  bailiffs 
at  court,  nonresident  witnesses  in  criminal 
cases,  fuel,  servants'  bill,  stationery,  etc. 

"Item  6.  One  cent  on  the  hundred  dollars 
to  pay  jurors  per  diem  compensation. 

"Item  7.  Five  cents  on  the  hundred  dol- 
lars to  pay  expenses  incurred  in  support- 
ing the  poor  of  the  county. 

"Item  8.  One-half  cent  on  the  hundred 
dollars  to  pay  charges  for  educational  pur- 
poses, to  be  levied  only  in  strict  compliance 
of  the  law. 

"Item  9.  Six  cents  on  the  hundred  dol- 
lars to  pay  any  other  legal  charges  against 
the  county." 

It  is  contended  that  the  levy  is  void  upon 
the  following  grounds,  among  others: 

(1)  Because  said  tax  levy  does  specify  the 
per  cent  levied  on  the  state  tax  for  each 
specified  purpose  enumerated  therein.  (2) 
Item  2  is  void  for  the  reason  that  it  fails  to 
specify  the  per  cent  levied  upon  the  state 
tax;  further,  because  it  does  not  purport  to 
be  levied  for  the  items  mentioned  according 
to  the  language  of  the  Code,  in  that  it  omits 
the  words  "according  to  contract."  (3)  Be- 
cause the  levy  of  75  cents  on  the  $100  is  an 
exorbitant  tax,  and  an  unnecessary  tax,  and 
in  violation  of  section  505  of  the  Code  of 
1910. 

After  the  hearing  upon  the  pleadings  and 
the  evidence,  the  court  below  rendered  the 
following  judgment: 

"It  is  ordered  that  the  injunction  prayed 
for,  enjoining  the  ordinary  from  paying  the 
amount  due  the  Atlanta  National  Bank  is 
refused,  and  the  restraining  order  heretofore 
granted,  restraining  the  ordinary  from  pay- 
ing the  amount  due  said  bank,  is  hereby  dis- 
solved. Being  of  the  opinion  that  the  ordi- 
nary was  authorized  to  levy  a  tax  for  the 
purpose  of  building  and  repairing  bridges, 
and  for  the  purpose  of  maintaining  the  con- 
victs on  the  roads  of  the  county,  but  that  the 
levy  for  this  purpose  should  have  been  more 
specific  than  as  set  forth  in  the  levy  as  made 
it  is  ordered  that  item  2  of  the  tax  levy,  as 
exhibited  to  the  petition,  be  amended  by  the 
ordinary,  so  as  to  specify  in  different  items 
the  amount  that  is  to  be  collected  for  each 
of  the  items  set  forth  therein,  not  changing 
the  aggregate  of  said  item,  to  wit,  75  cents 
on  the  $100;  that  is  to  say,  let  the  item 
show  how  much  of  this  aggregate  amount  is 
to  be  used  for  building  and  repairing  bridges, 
how  much  for  courthouse  and  jails,  and  how 
much  for  other  public  improvements,  such 
as  the  work  of  convicts  upon  the  road,  and 
the  like.     When  the  item  of  the  tax  levy 
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above  referred  to  Is  amended  aa  herein  di- 
rected, the  above  Injunction,  praying  that 
the  tax  collector  and  the  ordinary  be  en- 
joined from  collecting  the  taxes  due  by  the 
plaintiffs  in  the  petition,  be  and  the  same 
is  hereby  refused,  and  the  restraining  order 
heretofore  granted,  restraining  the  collec- 
tion of  the  taxes  due  by  the  plaintiffs,  is 
hereby  revoked  and  set  aside.  It  is  further 
ordered  that  the  restraining  order  heretofore 
granted  is  hereby  revoked,  so  far  as  it  ap- 
plies to  any  part  of  the  tax  levy,  except 
that  embraced  in  item  2  of  said  levy,  and 
is  revoked  as  to  said  item  when  the  same 
shall  have  been  amended  as  herein  provid- 
ed." 

This  judgment  was  excepted  to,  upon  the 
ground,  among  others,  that  the  court  was 
not  authorized  to  allow  the  ordinary  to 
amend  his  tax  levy. 

The  ordinary  amended  Item  2  in  pursuance 
to  the  order  of  the  court,  and,  as  amended, 
that  item  reads  as  follows: 

"Item  2.  Seventy-five  cents  on  the  hundred 
dollars  to  pay  for  building  and,  repairing 
bridges,  courthouse,  jails,  or  other  public  Im- 
provements. The  amount  embraced  in  this 
Item  shall  be  divided  and  apportioned  among 
the  different  subjects  embraced  herein  as 
follows:  Repairing  courthouse  and  jail,  2 
cents.  Building  and  repairing  bridges  by 
letting  out  to  lowest  bidder,  by  hiring  hands, 
by  purchase  of  material  and  use  of  convicts 
on  the  county  chain  gang,  or  in  any  other 
way  that  may  be  for  the  public  good  and 
agreeable  to  law,  50  cents.  Extraordinary 
work  on  the  public  roads,  which  cannot  be 
done  by  the  road  hands  subject  to  road  duty, 
such  work  to  be  done  by  the  use  of  convicts 
on  the  county  chain  gang  or  otherwise,  as 
may  be  to  the  best  Interest  of  the  county,  23 
cents." 

Other  exceptions,  in  so  far  as  they  are  ma- 
terial, are  referred  to  and  discussed  in  the 
opinion. 

H.  H.  Dean,  for  plaintiffs  in  error.  A.  J. 
Griffin,  Howard  Thompson,  and  Cobb  &  Br- 
win,  for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[11  The  most  important  question  in  this  case 
grows  out  of  the  attack  made  upon  the  va- 
lidity and  the  sufficiency  of  item  2  of  the 
tax  levy  brought  into  consideration,  and  the 
issue  which  is  joined  by  counsel  for  the  de- 
fendant upon  the  attack  made.  The  right  of 
the  county  of  Banks  to  take  over  its  quota  of 
convicts  under  the  provisions  of  the  act  of 
the  General  Assembly  relating  to  the  em- 
ployment of  convicts,  approved  September 
19,  1908  (Acts  1908,  p.  1119),  hereafter  refer- 
red to  as  the  act  of  1908,  and  to  incur  the 
necessary  expenses  for  the  maintenance  and 
use  of  the  force  of  convicts  acquired  under 
the  provisions  of  that  act,  is  brought  into 
question.  Neither  at  the  time  of  making 
the  requisition  for  the  convicts  nor  subse- 
quently thereto  was  either  of  the  alternative 


road  systems  in  force  in  this  county.  The 
system  of  working  the  public  roads  which 
prevailed  prior  to  the  adoption  of  the  al- 
ternative road  law,  which  for  convenience 
may  be  called  the  "old  system,"  prevailed  in 
Banks  county  at  the  time  of  its  requisition 
for  its  share  of  the  convicts;  and  it  Is  con- 
tended by  counsel  for  plaintiffs  that  the 
county,  not  having  adopted  either  of  the  al- 
ternative road  laws,  was  without  authority 
to  take  the  convicts  under  the  provisions  of 
the  act  of  1908  and  incur  expense  in  connec- 
tion with  their  use  upon  the  public  roads 
and  bridges  or  in  other  public  works  of  the 
county.  On  the  other  hand,  counsel  for  the 
defendants  Insist  that  the  act  of  1908  work- 
ed an  entire  revolution  in  the  systems  of 
working  the  roads  in  any  county  which  might 
make  requisition  for  its  quota  of  convicts,  ir- 
respective of  the  system  of  working  the  pub- 
lic roads  prevailing  in  the  county  at  the 
time  of  making  the  requisition.  We  differ 
entirely  with  the  views  of  counsel  for  the 
plaintiffs  upon  this  subject  And  while  we 
do  not  agree  with  counsel  for  the  defendants 
that  the-  act  of  1908  worked  an  entire  revo- 
lution in  the  prevailing  system  for  working 
public  roads  in  any  county  making  requisi- 
tion for  convicts,  we  do  think  that  any  coun- 
ty in  the  state,  whatever  its  road  system 
might  be  at  the  time,  could  make  requisition 
for  convicts  under  the  provisions  of  the  act 
of  1908,  and,  having  obtained  the  convicts  in 
accordance  with  its  application,  could  em- 
ploy them  conformably  to  the  purposes  of 
that  law,  keeping  in  view  other  laws  upon 
our  statute  books  which  relate  to  the  same 
subject  and  matters  germane  thereto. 
•  Treating  the  statute  embodied  in  the  act 
of- 1908  as  applicable  to  Banks  county  and 
its  system  of  working  the  public  roads,  this 
statute  and  those  already  in  force,  relating 
to  kindred  subjects,  must  be  construed  to- 
gether. In  the  act  of  1908,  we  find  the  fol- 
lowing provisions:  "That  all  male  felony 
convicts,  except  such  as  are  now  required 
by  law  to  be  kept  at  the  state  farm,  may, 
after  March  31,  1909,  be  employed  by  the 
authority  of  the  several  counties  and  munic- 
ipalities upon  the  public  roads,  bridges,  or 
other  public  works  of  said  counties  or  mu- 
nicipalities as  hereinafter  provided.  On  or 
before  the  10th  day  of  February,  1909,  and 
annually  thereafter,  prior  to  the  10th  of 
February  the  prison  commission  shall  com- 
municate with  the  county  authorities  of  the 
state  and  ascertain  those  counties  desiring  to 
use  convict  labor  upon  their  public  roads, 
and  said  counties  shall,  through  their  proper 
authorities,  advise  the  prison  commission  in 
writing,  stating  whether  they  desire  to  use 
such  labor  upon  their  roads,  and  the  number 
desired."  Section  2.  "That  any  county  may 
purchase,  rent,  and  maintain  a  farm  upon 
which  to  work  any  number  of  its  convicts 
in  connection  with  working  its  convicts  upon 
its  public  roads,  bridges,  and  other  public 
works,  and  in  support  of  the  county  instltu- 
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tions."  Section  9.  The  language  employed  in 
the  portions  of  the  act  we  have  quoted  shows 
that  it  was  the  plain  purpose  of  the  Legis- 
lature that  any  county  might  obtain  con- 
victs to  .be  employed  by  it  upon  its  roads, 
bridges,  and  other  public  works. 

[8]  The  expression  "any  county"  means 
every  county  in  the  state,  and  its  effect  is 
not  limited  to  counties  having  any  particu- 
lar system  of  road  laws.  There  is  nothing 
in  the  act  which  seems  to  contemplate  that 
any  plan  of  working  the  public  roads  taking 
convicts  from  the  state,  which  might  be  in 
force  at  that  time  in  the  county,  should  be 
destroyed  or  abandoned.  Such  a  construc- 
tion as  that  would  result,  possibly,  in  some 
counties,  in  the  entire  neglect  for  years  of 
many  of  their  roads.  In  case  a  county  could 
obtain  but  a  small  number  of  convicts,  be- 
cause of  demands  made  by  other  counties 
for  their  quotas,  and  such  county  had  a 
large  number  of  roads,  it  would  be  possible 
that  the  greater  part  of  the  roads  could  not 
be  worked  and  rendered  fit  for  use  for  a 
long, period  of  time.  But  certainly  the  act 
contemplated  a  step  forward  in  the  improve- 
ment of  our  public  road  system,  and  intend- 
ed to  put  it  in  the  power  of  every  county 
to  make  progress  in  the  direction  of  main- 
taining safe  and  available  highways.  The 
main  purpose  of  the  act,  as  shown  by  its 
title,  is  "to  provide  for  the  future  employ- 
ment of  felony  and  misdemeanor  male  con- 
victs upon  the  public  roads  of  the  several 
counties  of  the  state."  While  this  act  may 
not  be  a  tax  act,  strictly  speaking,  it  gives, 
in  unmistakable  terms,  certain  rights  to  any 
county  desiring  to  use  convict  labor  upon 
its  public  roads,  and  in  language  equally 
unambiguous  it  imposes  certain  correlative 
duties ;  and  from  the  plain  language  confer- 
ring those  rights  and  imposing  those  du- 
ties follow  certain  necessary  implications. 
Among  the  necessary  implications  from  the 
language  in  reference  to  the  employment  of 
convict  labor  upon  the  public  roads  by  the 
counties  is  that  measures  must  be  taken 
which  are  indispensable  to  effectuate  the 
purposes  of  the  act  in  any  county  claiming 
the  benefits  of  the  act.  Road  machinery, 
tools,  camps,  a  farm,  such  as  is  referred  to 
in  section  9  of  the  act,  would  have  to  be 
procured.  Material  would  have  to  be  pur- 
chased to  be  used  in  building  up  and  improv- 
ing the  roads.  Of  course,  the  quantity,  qual- 
ity, and  character  of  the  tools,  implements, 
machinery,  and  materials  procured  would 
necessarily  rest  largely  in  the  discretion  of 
the  proper  county  authorities,  varying  in 
amount,  character,  and  cost,  according  to  the 
needs  of  each  county,  and  depending  in  a 
large  measure  upon  the  character  of  the 
roads  and  the  number  of  convicts  employed. 
If,  under  the  provisions  of  this  act,  the  coun- 
ties have  the  rights  and  the  corresponding 
duties  which  we  have  indicated  above,  it 
would  seem  to  follow  that  they  would  have 
the  power  to  raise  by  taxation  the  funds 
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necessary  to  defray  the  cost  incurred  in  pro- 
curing and  maintaining  the  equipment  indis- 
pensable to  the  effective  employment  of  the 
convicts. 

In  the  case  of  Pennington  v.  Gammon,  67 
Ga.  456,  it  is  said:  "Under  various  acts  of 
the  General  Assembly  of  this  state,  the  last 
of  which  was  passed  In  the  year  1879,  any 
county  may  organize  a  chain  gang  to  be  com- 
posed of  convicts,  who  may  be  employed  in 
working  the  roads,  streets,  or  on  other  pub- 
lic works.  The  power  to  make  provision  for 
their  support,  safe-keeping,  and  for  their 
constant  and  diligent  employment,  was  vest- 
ed originally  In  the  ordinaries  of  the  coun- 
ties, but  now  in  the  commissioners  of  roads 
and  revenues  wherever  they  have  been  pro- 
vided for.  Code,  K  4814,  4815;  Acts  1874, 
p.  24;  Acts  187&-79,  p.  167.  By  virtue,  there- 
fore, of  the  duty  Imposed,  a  correlative  right 
exists,  even  if  not  specially  empowered,  in 
these  commissioners,  not  only  to  levy  taxes 
for  the  support  of  these  convicts,  but  to  pro- 
vide means  for  their  doing  the  work  speci- 
fied, and  for 'their  constant  and  diligent  em' 
ployment  therein."  We  have  been  asked  to 
review  and  overrule  the  Pennington  Case; 
but  it  seems  to  us  that  the  conclusions  reach- 
ed embody  a  sound  principle  of  law,  and 
should  be  permitted  to  stand.  "If  what  the 
law  requires  to  be  done  can  only  be  done 
through  taxation,  then  taxation  is  authorized 
to  the  extent  that  it  may  be  needed,  unless 
it  is  otherwise  expressly  declared.  The  pow- 
er to  tax  In  such  cases  is  not  an  Implied 
power,  but  a  duty  growing  out  of  the  power 
to  contract  The  one  power  is  as  much  ex- 
press as  the  other.  Ralls  County  v.  U.  S., 
105  U.  S.  733,  26  «L.  Ed.  1220.  Neither  coun- 
ties nor  municipal  corporations  of  any  char- 
acter possess  this  power  [the  power  to  tax] 
to  any  extent,  unless  conferred  by  the  Con- 
stitution or  the  laws  of  the  state,  and  there- 
fore such  power  can  only  be  exercised  when 
delegated  in  plain  and  unmistakable  terms, 
or  when  It  results  by  necessary  Implication 
from  other  powers  expressly  granted."  Al- 
bany Bottling  Co.  v.  Watson,  103  Ga.  505, 
30  S.  E.  270.  See,  also,  In  this  connection, 
Wright  v.  Floyd  County,  1  Ga.  App.  582,  58 
S.  E.  72. 

Section  654  of  the  Code  of  1910  provides: 
"The  county  authorities  of  the  several  coun- 
ties, having  charge  of  the  roads  and  revenues 
of  each  of  said  counties,  are  authorized  and 
required  to  provide  for  the  grading  of  the 
public  roads  of  their  respective  counties, 
where  said  roads  are  too  steep,  too  rough, 
or  too  boggy  for  practical  use  or  the  hauling 
of  ordinary  loads;  and  said  officials  are  au- 
thorized and  required  to  provide  for  any 
other  extraordinary  work  on  the  public  roads 
of  their  respective  counties  which  cannot  be 
done  by  the  road  hands  subject  to  road  duty 
under  the  laws  of  this  state."  And  section 
655  provides:  "Said  officials  may  have  said 
work  enumerated  in  the'  preceding  section 
done  by  use  of  the  county  chain  gang,  by 
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contract  let  to  the  lowest  bidder,  or  other- 
wise as  may  be  to  the  best  interest  of  their 
respective  counties;  and  said  officials  shall  be 
authorized  to  pay  for  said  work  out  of  any 
funds  of  their  said  counties  not  otherwise  ap- 
propriated." These  two  sections  are  taken 
from  the  Acts  of  1880-S1  (Acts  1880-81,  p. 
139).  Subsequently  it  was  enacted  that,  "on 
the  application  of  one  or  more  citizens  of  any 
county  of  this  state  against  the  county  com- 
missioners of  roads  and  revenues  of  such 
counties  where  by  law  supervision  and  juris- 
diction is  vested  in  such  board  of  commis- 
sioners of  roads  and  revenues  over  the  pub- 
lic roads  of  such  counties  and  the  overseers 
of  the  public  roads  complained  of,  or  the  or- 
dinaries of  such  counties  where  by  law  su- 
pervision, control  and  jurisdiction  over  such 
public  roads  is  vested  in  the  ordinaries  and 
the  overseers  of  the  public  roads  that  may 
be  complained  of,  either,  both,  or  all  of  said 
named  parties,  as  to  the  facts  and  methods 
of  working  the  public  roads  in  the  respec- 
tive counties  may  justify,  which  application 
or  petition  for  mandamus  shall  show  that 
one  or  more  of  the  public  roads  of  such  coun- 
ty of  such  petitioner's  residence  are  out  of 
repair,  and  do  not  measure  up  to  the  stand- 
ards and  do  not  conform  to  the  legal  require- 
ments as  prescribed  by  sections  632,  633,  and 
654,  and  are  in  such  condition  that  ordi- 
nary loads,  with  ordinary  ease,  cannot  be 
hauled  over  such  public  roads,  the  judges  of 
the  superior  courts  of  this  state  are  hereby  au- 
thorized and  given  jurisdiction,  and  it  is  here- 
by made  their  duty,  upon  such  showing  being 
made,  to  issue  the  writ  of  mandamus  against 
such  parties  having  charge  of  and  supervi- 
sion over  the  public  roads  of  such  county, 
and  to  compel  by  such  proceedings  the  build- 
ing, repairing  and  working  of  such  public 
roads  as  are  complained  of,  up  to  that  stand- 
ard now  required  by  existing  laws  of  this 
state  as  embodied  in  said  sections,  and  so 
that  ordinary  loads,  with  ordinary  ease  and 
facility,  can  be  continuously  hauled  over 
such  public  roads;  and  the  judges  of  the  su- 
perior court  shall,  by  proper  order,  in  the 
same  proceedings  compel  the  work  done  nec- 
essary to  build,  repair  and  maintain  such 
public  roads  up  to  the  standard  so  prescrib- 
ed."   Civil  Code  1910,  §  5441. 

Construing  these  two  sections  together,  it 
would  seem  that,  independently  of  the  act  of 
1908,  is  is  the  imperative  duty  of  the  county 
authorities  having  charge  of  county  affairs 
to  do  such  work  on  the  public  roads  as  might 
be  denominated  extraordinary  work.  And  if 
such  extraordinary  work  was  necessary,  and 
there  were  no  funds  in  the  county  treasury 
"not  otherwise  appropriated,"  funds  neces- 
sary to  the  doing  of  the  extraordinary  work 
might  be  raised  by  taxation  to  meet  the  nec- 
essary expenses  incident  to  the  doing  of  such 
extraordinary  work.  But  whether  construing 
sections  654  and  5441  together  would  author- 
ize this  conclusion,  certainly  when  sections 
654  and  5441  and  the  act  of  1908,  authorizing 


the  employment  of  convicts,  are  construed 
together,  no  other  conclusion  can  be  reached 
than  that  the  funds  needful  to  carry  out 
such  work  can  be  raised  by  taxation.  Other- 
wise we  would  have  a  distinct  provision  Id 
our  Code  making  it  the  duty  of  the  superior 
court  to  issue  a  peremptory  order,  upon  a 
proper  showing  and  proof  supporting  that 
showing,  to  the  authorities  having  in  control 
the  matter  of  working  the  roads  to  do  cer- 
tain work,  and  yet  leaving  those  authorities, 
where  no  funds  were  in  the  treasury  of  the 
county  unappropriated,  without  the  means  of 
purchasing  material  and  taking  other  neces- 
sary measures  to  effectually  do  the  work 
which  they  might  be  ordered  to  perform.  We 
have  referred  to  sections  654  and  5441,  in 
connection  with  the  act  of  1908,  as  strength- 
ening the  reasoning  which  leads  to  the  con- 
clusion that,  while  in  none  of  the  sections 
last  referred  to  nor  in  the  act  of  1908  is 
there  expressly  given  the  power  -to  tax,  the 
taxing  power  to  accomplish  the  purpose  of 
the  statutes  last  referred  to  is  necessarily 
implied.  But  the  work  upon  which  the  con- 
victs may  be  employed  under  the  act  of  1908 
is  not  confined  merely  to  the  doing  of  "ex- 
traordinary work"  upon  the  public  roads,  In 
the  sense  in  which  the  term  "extraordinary 
work"  is  used  in  section  654, 

[2]  Thus  far  our  opinion  coincides,  in  the 
main,  with  the  position  taken  in  this  case 
by  counsel  for  the  defendants.  But  we  can- 
not go  to  the  extent  of  holding  that  the  ordi- 
nary of  Banks  county  was  authorized  to  pur- 
chase the  necessary  materials,  such  as  steel, 
timber,  and  cement,  and  from  them,  by  the 
employment  of  convict  labor,  construct  bridg- 
es which,  under  the  provisions  of  sections 
387  et  seq.  of  the  Code  of  1910,  must  be  built 
or  repaired  by  letting  out  the  contract  there- 
for to  the  lowest  bidder,  or  in  accordance 
with  "sealed  proposals"  invited  under  the 
provisions  as  to  specifications,  etc.,  required 
by  the  section  last  referred  to.  Section  387 
reads  as  follows:  "Whenever  it  becomes  nec- 
essary to  build  or  repair  any  courthouse,  jail, 
bridge,  causeway,  or  other  public  works  in 
any  county  in  this  state,  the  officer  having 
charge  of  the  roads  and  revenues  and  public 
buildings  of  such  county  shall  cause  the 
same  to  be  built  or  repaired  by  letting  out 
the  contract  therefor  to  the  lowest  bidder, 
at  public  outcry,  before  the  courthouse  door, 
'after  having  advertised  the  letting  of  said 
contracts  as  hereinafter  provided:  Provided, 
that  such  county  authorities  shall  have  au- 
thority to  reject  any  and  all  bids  at  such 
public  letting;  and  if  in  their  discretion  the 
public  interest  and  economy  require  it,  such 
county  authorities  may  build  or  repair  any 
public  buildings,  bridges,  causeways,  or  oth- 
er public  property  in  the  county,  by  contract 
or  sealed  proposals,  to  be  invited  under  the 
same  provisions  as  to  specifications  and  like 
informations  as  are  provided  in  the  follow- 
ing sections."  The  requirement  of  this  stat- 
ute, that  the  building  of  any  bridge  or  oth- 
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er  public  work  shall  be  by  contract  let  out 
as  provided  in  this  and  the  following  sec- 
tions, Is  mandatory. 

[9]  It  is  insisted  that  the  word  "shall," 
where  it  appears  in  section  387,  can  be  con- 
strued as  "may,"  and  should  be  so  construed 
in  order  to  reconcile  the  language  of  that 
section  with  section  747  of  the  Code  of  1910, 
which  contains  the  following  language:  "The 
ordinaries  of  the  several  counties  have  au- 
thority to  appoint  the  places  for  the  erection 
of  public  bridges,  county  ferries,  turnpikes, 
and  causeways,  and  to  make  suitable  provi- 
sion for  their  erection  and  repairs  by  letting 
them  out  to  the  lowest  bidder,  hiring  hands, 
or  in  any  other  way  that  may  be  for  the* 
public  good  and  agreeable  to  law."  It  is  in- 
sisted that  these  two  sections  must  be  con- 
strued in  pari  materia,  and  that  they  may 
be  harmonized  by  construing  "shall"  as 
"may"  in  section  387.  While  it  is  some- 
times permissible  to  substitute  "may"  for 
"shall"  in  the  construction  of  statutes,  it  is 
not  permissible  to  so  construe  the  word 
"shall"  in  the  present  instance.  Section  387 
is  taken  from  the  act  of  1879  (Acts  1878-79, 
p.  159),  and  is  entitled  "An  act  to  regulate 
the  manner  of  letting  out  contracts  to  build 
or  repair  public  bridges,  causeways,  or  pub- 
lic works  in  the  several  counties  of  this 
state,"  etc.  But  the  body  of  the  act  (and 
the  act  is  now  embraced  in  the  Code  of 
1910)  contains  the  language  which  we  have 
quoted  above,  which  not  merely  regulates  the 
manner  of  letting  out  contracts,  but  com- 
mands that  in  the  instances  specified  bridg- 
es and  other  public  works  shall  be  repaired 
or  built  by  letting  out  the  contract.  In  view 
of  the  evils  which  it  Is  probable  the  Legisla- 
ture had  in  view  as  a  possible  result  of 
erecting  bridges  and  other  public  works  with- 
out letting  out  contracts  therefor  after  due 
publication,  it  can  scarcely  be  doubted  that 
by  the  use  of  the  word  "shall"  a  legislative 
mandate,  and  not  a  mere  permission,  was  im- 
ported Into  this  statute. 

Besides,  in  its  ordinary  signification, 
"shall"  is  a  word  of  command,  and  the  con- 
text ought  to  be  very  strongly  persuasive 
before  that  word  is  softened  into  a  mere 
permission.  And,  moreover,  the  substitution 
of  "may"  for  "shall"  in  that  part  of  section 
387  now  under  consideration  is  not  necessary 
to  the  harmonious  construction  of  the  two 
statutes  embraced  in  sections  387  and  747. 
Section  747  is  taken  from  an  older  act  than 
section  387,  and  it  Is  Insisted  that  section 
387  repeals  section  747.  But  if  both  sections 
can  stand,  both  having  been  embodied  in  the 
Code,  they  should  be  allowed  to  do  so,  and 
that  construction  be  adopted  which  destroys 
neither.  It  may  frequently  happen  that 
bridges  are  to  be  built  in  connection  with 
the  public  roads  which  do  not  cost  $300. 
Such  bridges  may  be  built  under  provisions 
made  by  the  proper  county  officers,  "by  hir- 
ing hands,  or  in  any  other  way  that  may  be 
for  the  public  good  and  agreeable  to  law" — 


using  words  taken  from  section  747.  And 
under  the  construction  which  we  have  given 
the  act  of  1908,  Instead  of  hiring  hands,  the 
county  officers  having  in  charge  the  public 
roads  of  the  county  may,  in  connection  with 
other  work  upon  the  public  roads,  employ 
convict  labor  in  building  and  repairing  the 
bridges  which  cost  less  than  $300.  This  con- 
struction does  no  violence  to  either  of  the 
two  sections  last  under  consideration,  and 
has  the  effect  of  harmonizing  those  two  sec- 
tions, and  leaves  the  mandatory  provisions 
of  section  387,  providing  that  bridges  shall 
be  built  by  letting  out  the  contract  therefor, 
to  stand  unimpaired. 

[3]  With  those  provisions  in  section  387 
thus  clearly  defined,  it  necessarily  follows 
that  the  ordinary  of  Banks  county  was  with- 
out authority  to  construct  bridges  costing 
over  $300,  by  purchasing  steel  and  other  ma- 
terial from  which  to  construct  such  bridges 
by  the  use  of  the  labor  of  the  convicts.  His 
contract  for  the  purchase  of  this  steel  and 
other  material  was  unauthorized  by  that 
law;  and  those  who  sold  the  steel  and  other 
material  to  him  could  not  enforce,  as  against 
the  county,  a  contract  for  the  purchase  price 
of  the  same.  We  do  not  think  that  the  per- 
sons furnishing  the  steel  *and  material  for 
the  building  of  such  bridges  as  referred  to 
in  section  387  would  stand  in  any  better  po- 
sition than  contractors  building  or  repairing 
bridges  where  sections  387,  388  and  389,  Civ- 
il Code  of  1910,  have  not  been  complied  with, 
and  the  law  expressly  declares:  "And  it 
shall  be  unlawful  to  let  out  any  contract 
for  building  or  repairing  any  public  build- 
ing, bridge  or  other  public  work,  unless  the 
provisions  of  these  sections  are  complied 
with;  and  any  contractor  doing,  or  having 
done,  any  work  of  the  kind  in  any  other 
manner  shall  not  be  entitled  to  receive  any 
pay  therefor."  To  hold  that  materialmen 
and  manufacturers  of  material  to  be  employ- 
ed In  the  construction  of  bridges  or  other 
public  buildings  could,  without  respect  to 
the  strict  provisions  of  the  statute,  furnish 
materials  of  their  manufacture  to  the  ordi- 
naries of  the  various  counties  of  the  state 
and  collect  for  the  same,  and  that  the  ordi- 
naries could  use  such  materials  in  the  build- 
ing of  bridges  and  other  public  buildings  by 
hiring  hands  or  the  employment  of  convicts, 
would  enable  the  ordinaries  or  other  officers 
having  control  of  public  roads  and  county 
matters  to  erect  whatever  public  structures 
they  saw  fit,  and  the  taxpayers  of  the  county 
would  be  subject  to  a  tax  levy  ordered  to 
defray  the  cost  of  such  structures.  This 
would  in  effect  wipe  from  the  statute  books 
section  387,  with  its  wise  and  salutary  pro- 
visions, which  secure,  among  other  benefits, 
competitive  bidding  for  the  erection  of  pub- 
lic buildings,  bridges,  etc.,  coupled  with  the 
notice,  contemplated  by  the  statute,  to  be 
given  to  the  public  and  those  who  may  be 
interested,  which  might  have  the  efTect  to 
check  extravagance  upon  the  part  of  officers 
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having  in  charge  the  county  revenues,  and 
the  further  effect  of  preventing  ottier  evils 
plainly  in  contemplation  of  the  lawmaking 
body  at  the  time  of  the  passage  of  the  act 
of  1879. 

It  follows,  from  what  we  have  said  above, 
that  the  expenses  necessarily  incurred  in  the 
keeping,  maintenance,  and  equipment  of  the 
convicts  is  a  valid  charge  upon  the  county, 
and  that  it  was  legal  for  the  ordinary  to 
levy  a  tax  to  raise  the  money  to  meet  that 
obligation,  but  that  a  claim  against  the  coun- 
ty for  the  purchase  price  of  steel  and  other 
material  for  the  bridges  erected  by  the  ordi- 
nary, which  cost  as  much  as  $300  or  more, 
is  not  a  valid  claim  against  the  county.  No 
question  Is  made  in  the  pleadings  as  they 
stand  that  it  was  competent  for  the  ordi- 
nary to  pay  so  much  of  the  loan  from  the 
Atlanta  National  Bank  as  had  been  used  in 
the  discharge  of  valid  claims  against  the 
county;  and  in  the  brief  of  counsel  for  the 
plaintiffs  it  is  distinctly  conceded  "that  the 
question  as  to  whether  the  Atlanta  National 
Bank  should  be  enjoined  depends  upon  the 
legality  of  the  tax  levy.  •  •  •  If  the 
money  was  properly  expended,  the  bank 
should  be  reimbursed;  If  the  money  was  Il- 
legally expended,  it  was  an  illegal  debt,  and 
the  citizens  cannot  pay  the  taxes  for  that 
purpose."  This  concession  is  based  upon 
counsel's  construction  of  the  decision  In  the 
case  of  Butts  County  v.  Jackson  Banking 
Co.,  129  Ga.  810,  60  S.  B.  149,  15  L  R.  A. 
(N.  S.)  567,  121  Am.  St  Rep.  244.  We  do 
not,  however,  construe  the  statement  of 
counsel  Just  quoted  as  going  to  the  extent 
of  conceding  that  a  loan  of  money  to  be 
used  in  defraying  current  expenses  (not  mere- 
ly to  supply  a  casual  deficiency  of  revenue) 
would  be  a  legal  charge  against  the  coun- 
ty. For  It  is  distinctly  held  in  the  Butts 
County  Case  that  "county  commissioners 
have  no  authority  to  contract  In  behalf  of  a 
county  for  a  loan  of  money  (not  to  supply  a 
casual  deficiency  of  revenue)  to  be  used  In 
defraying  current  expenses,  although  the 
notes  which  evidence  the  loan  be  payable 
within  the  current  year,  and  the  general  de- 
sign be  to  discharge  them  from  the  antici- 
pated revenue  of  that  year/'  The  conten- 
tions of  the  plaintiffs  In  this  regard  can  be 
made  clear  at  the  next  hearing  of  this  case; 
for  the  judgment  must  be  reversed  because 
of  the  court's  refusal  to  enjoin  the  tax  levy 
as  it  stood  even  after  the  amendment  was 
made,  as  it  appears  in  the  record. 

[4, 10]  We  do  not  think  that  the  court  erred 
in  allowing  the  ordinary,  by  proper  order,  to 
amend  his  tax  levy  (Sullivan  v.  Yow,  125 
Ga.  326,  54  S.  E.  173);  but  in  the  present 
instance  we  do  not  think  that  the  levy  was 
sufficiently  specific  after  the  amendment  Es- 
pecial attention  is  called  to  the  second  and 
third  subdivisions  under  item  2,  which  blend 
and  confuse  the  tax  necessary  to  build  and 
repair  bridges  which  are  to  be  let  out  to  the 
lowest  bidder  with  those  that  may  be  built 


by  hiring  hands,  Including  the  "use  of  con- 
victs on  the  county  chain  gang,"  the  expres- 
sion "by  the  use  of  convicts  on  the  county 
chain  gang"  occurring  in  both  of  these  sub- 
divisions. This  is  confusing,  and  gives  no 
Indication  of  the  rate  of  tax  required  by  the 
important  item  of  work  on  the  public  roads 
by  the  use  of  convicts,  and  It  does  not  show 
what  proportion  of  the  tax  that  will  be  rais- 
ed by  the  levy  of  50  cents  on  the  $100  would 
be  required  for  bridges,  which  could  only  be 
built  under  contract  let  out  as  prescribed  in 
section  387  et  seq.  of  the  Code  of  1910.  B> 
fore  the  levy  can  be  enforceable,  it  must  be- 
so  amended  as  to  distinctly  show  for  what 
purposes  the  tax  is  to  be  raised,  and  be  free 
from  the  equivocal  items  that  might  be  broad 
enough  to  embrace  a  tax  levy  to  raise  money 
for  purposes  which,  under  this  decision,  are 
declared  to  be  Invalid  and  Illegal. 

[5]  Where  the  ordinary .  has  advertised  a 
copy  of  the  order  containing  the  tax  levy 
at  the  door  of  the  courthouse  for  the  time 
prescribed  by  the  statute  (Code,  |  515),  fail- 
ure to  publish  the  same  will  not  render  the 
levy  void.  We  think  that  the  provisions  for 
advertising  may  be  treated  as  directory;  but 
In  our  opinion  ordinaries  and  other  county- 
authorities  having  charge  of  the  revenues  of 
the  county  should  comply,  not  only  with  the 
mandatory  requirements  of  a  statute,  but,  as 
far  as  practicable,  with  those  provisions  of 
the  statute  which  can  be  construed  to  be 
only  directory,  In  all  cases  where  measures 
for  raising  taxes  are  concerned.  This  ob- 
jection applies  only  to  the  failure  of  the  tax 
levy  to  show  the  per  cent  upon  the  amount 
of  the  state  tax  for  the  year.  Sufficient  data 
are  given  in  the  levy  in  the  present  case  to 
clearly  show  the  per  cent  upon  the  amount 
of  the  state  tax,  but  It  would  have  been  bet- 
ter to  express  that  per  cent  in  words  and 
figures. 

[6]  Under  the  evidence  the  court  was  au- 
thorized to  find  that  the  ordinary  had  not 
been  guilty  of  any  illegal  act  In  renting  a 
farm  upon  which  to  work  the  convicts.  Acta 
1908,  p.  1124,  §  9. 

Judgment  reversed.  All  the  Justices  con- 
cur (FISH,  C.  J.,  and  LUMPKIN,  J.,  spe- 
cially), except  HILL,  J.,  not  presiding. 

LUMPKIN,  J.  I  concur  in  the  reversal  of 
the  judgment  but  I  regret  that  I  cannot  con- 
cur in  all  that  is  said  in  the  opinion  of  the 
majority  of  the  court  The  point  on  which 
I  especially  disagree  with  them  is  that  they 
hold  that  the  act  of  1908  confers  upon  coun- 
ty authorities  the  power  to  levy  taxes  in 
addition  to  those  previously  authorized  by 
law.  Acts  1908,  p.  1119;  Penal  Code  1910, 
I  1205  et  seq.  From  this  ruling  I  dissent. 
There  is  not  a  word,  either  in  the  caption* 
of  the  act  or  its  body,  directly  or  Indirectly 
referring  to  the  power  of  county  authorities 
to  Impose  taxes.  Prior  to  1908  the  state  hir- 
ed out  or  leased  the  labor  of  the  felony  con- 
victs, under  certain  regulations.    By  the  act 
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passed  in  that  year  it  was  declared  that  the 
prison  commission  might  work  certain  felony 
convicts  on  the  state  farm,  and  that  others 
might  "he  employed  by  the  authority  of  the 
several  counties  and  municipalities  upon  the 
public  roads,  bridges,  and  other  public  works 
of  said  counties  or  municipalities."  Provi- 
sions were  made  for  assigning  convicts  to 
counties,  upon  application;  for  authority  on 
the  part  of  the  commission  to  have  work 
done  on  roads,  etc.,  on  application  by  coun- 
ties not  taking  convicts;  for  authority  on  the 
part  of  a  county  to  purchase  and  maintain 
a  farm,  in  connection  with  working  its  con- 
victs; for  other  matters  of  regulation;  and 
for  conferring  upon  municipalities  the  right 
to  hire  from  the  prison  commission  any  num- 
ber of  convicts,  which  might  not  be  otherwise 
disposed  of,  at  the  price  of  $100  per  capita 
per  annum.  If  this  alone  authorized  an  or- 
dinary to  levy  a  tax,  which  he  was  not  other- 
wise empowered  to  do,  no  limitation  was 
placed  upon  his  action  in  this  regard.  Either 
this  act  did  not  confer  additional  powers  of 
taxation  upon  ordinaries,  or  else,  by  mere  im- 
plication, it  conferred  upon  them  (where  they 
administer  county  affairs)  all  unlimited  pow- 
er of  taxing  the  people  of  their  respective 
counties,  to  any  extent  which  they  might 
deem  proper,  in  that  connection.  If  the  mere 
conferring  of  power  to  apply  for,  obtain, 
and  work  convicts  upon  the  roads,  etc., 
amends  the  tax  laws  as  to  counties,  appar- 
ently it  must  also  be  construed  as  amending 
every  municipal  charter  In  the  state,  so  as 
to  confer  a  similar  additional  right  of  tax- 
ation beyond  the  present  charter  limits,  if 
they  should  see  fit,  and  be  able,  to  obtain 
convicts. 

The  general  rule  is  that  the  power  to  tax 
must  be  clearly  conferred,  or  the  property  of 
the  citizen  cannot  be  burdened  with  assess- 
ments. The  enactment  by  the  Legislature  of 
a  law  (not  In  conflict  with  the  Constitution) 
which  declares  that  a  county  may  do  a  cer- 
tain thing  places  that  thing  within  the  range 
of  county  activities,  but  does  not  alone  af- 
fect the  laws  touching  the  raising  of  taxes 
for  county  purposes.  If  the  Legislature  de- 
sires to  confer  additional  taxing  power  on 
the  ordinaries,  it  is  for  them  to  do  so.  Sup- 
pose that  the  Legislature  should  pass  an 
act  declaring  that  counties  might  build  and 
repair  public  buildings  and  bridges,  maintain 
and  support  prisoners,  establish  quarantines, 
work  roads,  support  paupers,  have  county 
police,  and  establish  sanitary  measures,  thus 
declaring  certain  legitimate  subjects  of  coun- 
ty administration,  but  say  nothing  as  to  the 
present  tax  laws;  would  such  mere  declara- 
tion operate  to  confer  on  the  ordinaries  un- 
limited powers  of  taxation  for  such  purpos- 
es? The  decision  in  Pennington  v.  Gammon, 
67  Ga.  456,  does  not  control  the  present  case 
on  the  point  now  under  consideration.  There 
a  county  chain  gang  was  inaugurated,  under 


certain  provisions  of  law.  The  county  com- 
missioners levied  a  tax  for  the  support  and 
maintenance  of  convicts  or  prisoners,  but  it 
was  found  to  be  insufficient,  and  they  were 
proceeding  to  make  a  temporary  loan  to  sup- 
ply a  casual  deficiency.  No  contest  was  made 
as  to  the  tax  which  had  been  levied,  but  in- 
junction was  sought  as  to  the  making  of  the 
temporary  loan  to  meet  the  deficiency. 

I  am  authorized  to  state  that  Chief  Justice 
FISH  concurs  in  this  opinion. 


(187  Ga.  786) 
GIBBONS  v.  STATE. 
(Supreme  Court  of  Georgia.    March  13,  1912.) 

(Syllabus  by  the  Court.) 

1.  Homicide    (§    268*)—  Evidence  —  Dying 
Declarations— Foundation  . 

Sufficient  foundation  was  laid  for  the  ad- 
mission, as  a  dying  declaration,  of  the  dece- 
dent's statement  that  the  accused  "shot  her 
because  she  asked  him  for  a  match." 

[Bid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  562;  Dec  Dig.  |  268.*] 

2.  Criminal  Law  (|  412*)— Evidence— Dec- 
larations—Statements  bt  Accused. 

Statements  made  by  the  accused  after  the 
commission  of  the  act  upon  which  the  indict- 
ment was  founded,  and  which  were  not  in  the 
nature  of  res  gestae,  were  inadmissible  in  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  894-972;   Dec.  Dig.  |  412.*] 

3.  Homicide    (|   174*)— Evidence— Acts    of 
Accused. 

The  court  did  not  err  in  refusing  to  per- 
mit a  witness  for  the  defendant  to  testify  that 
"immediately  after  the  shooting  took  place  the 
defendant  went  to  the  husband  of  the  deceased 
and  called  him  down  to  the  scene  of  the  shoot- 
ing." 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §!  35&-371;   Dec.  Dig.  §  174.*] 

4.  Homicide    (§  309*)— Trial— Instructions 
—Involuntary  Manslaughter. 

There  was  nothing  in  the  evidence  to  au- 
thorise a  charge  as  to  the  law  of  involuntary 
manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  649-656;   Dec.  Dig.  |  309.*] 

Error  from  Superior  Court,  Jefferson 
County;   B.  T.  Rawlings,  Judge. 

Charles  Gibbons  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Charles  Gibbons  was  tried  for  the  offense 
of  murder,  it  being  charged  in  the  indict- 
ment that  he  shot  and  killed  Jane  Long  with 
a  pistol.  The  jury  returned  a  verdict  of 
guilty,  without  a  recommendation.  He  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled. 

On  the  trial,  Jim  Powell  testified  as  fol- 
lows: "I  know  Charles  Gibbons;  there  he 
is.  I  knew  Jane  Long ;  she  Is  dead.  I  can't 
tell  the  date  or  the  month  of  her  death.  I 
don't  know  exactly  what  time ;  but  she  died 
on  Sunday  evening  after  she  was  shot.  I 
don't  know  the  month;  but  it  was  in  this 
year,  1911.  I  wasn't  there  when  she  died. 
I  saw  her  when  the  shooting  occurred.     I 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4k  Am.  Dig.  Key  No.  Series  4k  Rep'r  Indexes 
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was  there  when  It  happened;  but  I  wasn't 
at  her  home  when  she  died.  She  didn't  He 
down  and  die  right  away.  The  shooting  was 
done  late  in  the  night,  and  she  lived  from 
that  time  until  Saturday  evening  following. 
Charles  Gibbons  shot  her.  I  saw  the  shoot- 
ing. I  was  there,  sitting  right  side  of  her, 
when  she  was  shot;  and  she  fell  across  my 
lap  and  said,  'Oh!  Lord,  Jim;  I  am  shot' 
She  said  that  to  Charlie  Gibbons  right  at 
the  time.  At  the  time  of  the  shooting,  Jane 
Long  was  sitting  down.  She  had  my  pipe 
and  tobacco  in  her  hand  at  the  time,  but 
nothing  else,  as  I  know  of.  She  was  doing 
nothing  to  Charlie  Gibbons,  when  he  shot 
her,  as  I  know  of.  She  hadn't  done  anything 
to  him  at  all,  as  I  know  of.  It  was  dark. 
I  don't  know  what  she  was  doing;  but  she 
wasn't  doing  anything,  as  I  know  of,  and, 
if  she  was  doing  anything,  I  could  have  seen 
it.  It  would  be  according  to  what  she  was 
doing.  I  was  looking  at  her,  and  she  had  my 
pipe  and  tobacco;  but  she  didn't  have  any- 
thing else  in  her  hand.  She  wasn't  saying 
anything  to  Charles  at  the  time  he  shot  her, 
as  I  know  of;  only  asked  him  for  a  match. 
He  didn't  give  it  to  her.  He  told  her  he 
didn't  have  a  match,  but  he  would  light  her 
pipe.  I  didn't  hear  him  say  what  he  would 
light  it  with;  but  he  said  he  would  light 
her  pipe,  and  she  was  shot  shortly  after- 
wards. It  wasn't  as  much  as  a  minute  aft- 
erwards before  he  shot  her.  I  seen  his  pis- 
tol. I  would  know  his  pistol  if  I  were  to  see 
it  again.  This  is  his  pistol  [identifying 
pistol  shown].  That  is  the  same  gun  that 
he  shot  the  woman  with.  He  was  right 
close  to  her  when  he  shot  her,  not  a  step 
apart  hardly." 

Another  eyewitness  to  the  killing  was  Bob 
McBride,  who  testified,  in  part,  as  follows: 
"I  know  Jane  Long.  I  was  present  the  night 
she  was  killed.  I  saw  her  when  she  got  shot. 
Charlie  Gibbons  shot  her  with  a  pistol.  I 
was  standing  about  as  far  from  him  when 
the  shooting  took  place  as  from  here  to  that 
gentleman  there,  I  guess  [indicating  the  ste- 
nographer]. She  wasn't  doing  anything  to 
Charles  when  he  shot  her.  As  to  what 
Charles  was  doing  at  the  time  he  shot  her, 
he  got  up  and  walked  off,  and  went  around 
and  shot  her.  He  got  up  off  the  steps.  I 
couldn't  tell  who  all  there  was  sitting  on  the 
steps;  but  the  steps  was  full  of  people.  I 
don't  know  who  all  was  there.  Charlie  was 
the  only  man  that  got  up  and  walked  off  up 
there  in  front  of  her.  As  to  what  she  said 
to  Charles  to  make  him  shoot  her,  she  asked 
Jim,  she  says,  'Jim  Powell,'  she  says,  'Jim,  I 
want  to  smoke.  Give  me  some  tobacco  and 
your  pipe.'  Jim  says,  'I  have  got  tobacco 
and  pipe,  but  I  haven't  got  any  match,'  and 
she  says,  'Charlie,  give  me  a  match,'  and 
Charlie  got  right  up  off  of  the  steps,  walked 
off, -and  he  walked  by  me,  and  as  he  come 
by  me  he  says,  'All  right,  I  will  give  you  a 
light,'  and  he  give  himself  a  quick  turn  that 
way,  and  the  pistol  fired,  and  she  hollered 


and  says,  'Jim,  Charlie  has  shot  me!  Char- 
lie has  shot  me!'  Charlie  then  didn't  say 
nothing.  Charlie  hadn't  then  said  nothing 
still.  *  *  *  He  was  sitting  on  the  steps 
below  Jim  Powell  and  Jane,  on  the  second 
step  from  the  ground,  and  Jim  sitting  on  the 
second  step  from  him.  Jane  asked  this  man, 
Charlie  Gibbons,  for  a  match.  He  didn't 
say  that  he  didn't  have  any  match.  He  just 
got  right  up,  and  walked  around,  and  says, 
'I  will  give  you  a  light,*  and  then  he  whirled. 
He  had  his  hand  already  along  here,  and, 
when  he  says,  'I  will  give  you  a  light,'  he 
whirled  and  shot  her.  He  didn't  pull  his 
pistol  out  and  stick  it  at  her.  I  will  show 
you  how  he  done  it  [indicating].  The  pistol 
didn't  fire  until  he  turned  around.  He  didn't 
take  his  pistol  out  at  all.  I  was  looking  at 
the  barrel  of  the  pistol  in  his  hand.  The 
woman  said,  'Oh!  Jim;  Charlie  has  shot 
me.'  Charlie  didn't  say  right  away,  'I  didn't 
shoot  you.'  He  waited  awhile,  and  after  a 
while  he  said,  'You  say  I  for  shoot  you  7 
And  he  said,  'I  didn't  for  shoot  you.'  He 
says,  'Jim  shot  you.'  I  said  I  looked  at  the 
place  where  this  woman  was  shot  after  she 
was  shot.  It  struck  her  right  along  here 
[indicating  right  side],  and  came  out  right 
along  here.  She  was  hit  on  the  right  side, 
and  it  came  out  back  here,  on  the  left-hand 
side.  That  is  the  way  it  went  She  was 
shot  in  front  [indicating].  Right  after  the 
shooting,  this  man  Gibbons  turned  around 
and  said,  'If  I  knew  who  shot  that  woman, 
I  would  shoot  him.'" 

George  Long,  the  husband  of  the  decedent, 
testified  in  part  as  follows:  "She  was  not 
hoping  all  the  time  she  would  get  well.  She 
did  not  say  so.  She  said  she  was  going  to 
die  all  the  time.  That  is  what  she  told  ev- 
erybody that  came  in  there ;  that  she  know- 
ed  she  could  not  live,  the  way  she  was  shot. 
She  said  she  was  going  to  die.  She  was 
bright  and  conscious  all  the  time,  and  talk- 
ing as  good  as  I  am,  only  she  was  in  pain. 
She  told  me  that  Charlie  shot  her  because 
she  asked  him  for  a  match.  That  is  what 
she  said  in  her  statement  to  me.  I  saw 
where  the  bullets  went  in."  On  cross-exam- 
ination of  the  witnesses  referred  to,  there 
were  some  variations  in  the  statements  of 
the  facts  testified  to  on  the  direct  examina- 
tion, but  in  substance  the  testimony  given  on 
direct  examination  was  unchanged. 

Several  witnesses  were  introduced  for  the 
defense,  who  testified  positively  that  they 
were  where  they  could  see  the  defendant  at 
the  time  of  the  shooting;  that  he  did  not 
have  a  pistol — he  did  not  shoot;  that  the  de- 
cedent, immediately  after  exclaiming  that  she 
was  shot,  said  that  she  did  not  know  who 
shot  her ;  and  that  she  never  stated  that  the 
defendant  shot  her,  until  some  other  person 
had  said  that  the  defendant  shot  her.  It 
was  shown  that  immediately  before  the 
shooting  took  place  the  accused  performed 
several  acts  of  considerate  kindness  for  the 
decedent,  evincing  friendly  and  kindly  feel- 
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ings  towards  her.  The  defendant  made  a 
statement  in  which  he  denied  the  shooting, 
narrated  at  length  the  events  at  the  house, 
at  which  there  was  an  entertainment  given 
on  the  evening  on  which  the  decedent  was 
shot,  and  stated  at  length  various  acts  upon 
his  part,  showing  his  friendly  feeling  to- 
wards the  decedent,  Just  before  she  was  shot. 
Witnesses  for  the  defendant  also  testified 
that  the  shot  came  from  a  direction  immedi- 
ately in  her  front,  and  that  the  accused  was 
standing  at  her  side,  and  not  in  the  direction 
whence  the  shot  came. 

R.  N.  Hardeman,  for  plaintiff  in  error. 
Hines  &  Jordan,  A.  Herrington,  Sol.  Gen., 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Sufficient  foundation  was  laid  for  the 
admission,  as  a  dying  declaration,  of  the  de- 
cedents statement  that  the  accused  "shot  her 
because  she  asked  him  for  a  match."  "A 
prima  facie  case  is  all  that  is  necessary  to 
carry  dying  declarations  to  a  jury.  When 
this  has  been  made  out,  the  declarations  are 
admitted,  and  the  ultimate  determination  as 
to  whether  or  not  the  person  making  them 
was  in  articulo  mortis  and  realized  that 
death  was  impending  is  for  the  jury."  Find- 
ley  v.  State,  125  Ga.  579,  54  S.  E.  106. 

[2]  2.  The  second  ground  of  the  motion  for 
a  new  trial  is  as  follows:  "Because  the  fol- 
lowing material  evidence  offered  by  the  mov- 
ant was  illegally  withheld  from  the  jury 
against  the  demand  of  the  movant,  to  wit: 
Movant  offered  to  prove  tfy  the  witness  Sarah 
Henkins  that  the  defendant  found  the  de- 
ceased at  the  frolic  house  just  previous  to 
the  fatal  shot,  in  a  drunken  condition ;  that 
he  got  her  a  chair,  took  her  to  the  window, 
took  care  of  her,  and  took  her  down  to  the 
bouse  where  the  shooting  occurred,  In  a 
drunken  condition.  When  this  testimony  was 
offered,  the  court  was  then  and  there  in- 
formed as  to  what  the  witness  would  testi- 
fy; and  the  court  ruled  as  follows  on  the  ad- 
mission of  this  evidence:  'I  will  sustain  the 
objection  only  as  to  what  the  defendant  told 
this  witness  after  the  shooting.' "  The  real 
meaning  of  the  complaint  against  the  court's 
ruling  is  somewhat  obscure,  because,  in  the 
evidence  set  forth  in  this  particular  ground 
of  the  motion,  there  Is  no  reference  to  any- 
thing that  was  said  by  the  defendant  after 
the  shooting,  and  yet  the  court's  ruling  is 
that  objection  to  the  testimony  was  sustain- 
ed "only  as  to  what  the  defendant  told  this 
witness  after  the  shooting."  We  might  dis- 
miss this  ground  without  further  considera- 
tion, and  with  the  mere  statement  that  it  ap- 
pears that  all  of  the  evidence  offered  was  ad- 
mitted ;  and  this  appears  to  be  the  fact  after 
examination  of  the  brief  of  the  evidence.  But 
we  take  it  that,  in  connection  with  the  testi- 
mony set  forth  in  the  motion,  the  defense  of- 
fered to  prove  certain  sayings  of  the  defend- 


ant, made  to  the  witness  after  the  shooting, 
and  that  the  evidence  in  regard  to  the  say- 
ings of  the  defendant  was  excluded.  Clear- 
ly the  court  was  right  in  excluding  anything 
that  might  have  been  said  by  the  defend- 
ant after  the  act;  it  not  being  contended 
that  these  sayings  were  in  the  nature  of  res 
gestae. 

[3]  3.  The  court  did  not  err  in  refusing  to 
permit  a  witness  for  the  defendant  to  testi- 
fy that  "Immediately  after  the  shooting  took 
place  the  defendant  went  to  the  husband  of 
the  deceased  and  called  him  down  to  the 
scene  of  the  shooting."  Llngerfelt  v.  State, 
125  Ga.  4,  53  S.  E.  803,  5  Ann.  Cas.  310. 

[4]  4.  Under  the  evidence  the  Jury  could 
only  have  found,  either  that  the  defendant 
did  not  fire  the  fatal  shot,  or  that  the  killing 
was  unprovoked  murder.  The  plaintiff  in  er- 
ror insists  that  he  was  entitled  to  a  charge 
upon  the  subject  of  involuntary  manslaugh- 
ter, and  complains  that  the  court  nowhere  in 
his  instructions  to  the  jury  gave  the  law  of 
involuntary  manslaughter  in  charge.  There 
was  no  evidence  authorizing  such  a  charge. 
There  was  no  suggestion  that  the  shooting 
was  unintentional  in  the  commission  of  an 
unlawful  act,  or  of  a  lawful  act  without  due 
caution  and  circumspection;  and  the  court 
very  properly  refsed  to  give  instructions  to 
the  jury  which  would  have  authorized  them 
to  Indulge  in  pure  conjecture. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(11  Ga.  App.  30) 
EZZARD  r.  STATE.     (No.  4,034.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabui  by  the  Court.) 

1.  Forgery    (§    49*)— Trial— Verdict—Con- 
struction. 

Where  one  is  tried  under  an  indictment 
for  forging  a  deed  and  uttering  the  forged  pa- 
per as  true  with  fraudulent  intent,  a  verdict 
finding  the  accused  guilty  "of  uttering  and  pub- 
lishing said  deed"  is  a  mere  nullity,  and 
amounts  in  law  to  an  acquittal. 

[Ed.   Note.— For   other  cases,   see    Forgery, 
Cent  Dig.  §  129;    Dec.  Dig.  §  49.*] 

2.  Criminal  Law    (§  190*)  —  Former  Jeop- 
ardy—Motion for  New  Trial. 

Where  a  verdict  in  a  criminal  case  is  in 
legal  effect  an  acquittal,  the  accused  cannot 
be  again  tried  for  the  same  offense,  even 
though  a  new  trial  be  granted  upon  his  own 
motion.  The  exception  in  the  Bill  of  Rights 
which  prevents  a  plea  of  former  jeopardy, 
where  a  new  trial  has  been  obtained  at  the 
instance  of  the  defendant,  applies  only  where 
there  has  been  a  conviction. 

[Ed.   Note. — For   other   cases,   see    Criminal 
Law,  Cent  Dig.  §  375;   Dec.  Dig.  §  190.*] 

3.  Criminal  Law  (§  1182*)—  Writ  of  Error 
—Disposition  of  Cause— Direction. 

The  judgment  of  conviction  being  void  on 
its  face,  a  motion  in  arrest  of  judgment  was 
the  proper  remedy;  but  since  the  court  6hould 
declare  void  a  judgment  which  is  a  mere  nulli- 
ty, whenever  the  matter  is  regularly  brought 
to  its  attention,  direction  will  be  given  that  a 
judgment  be  entered  discharging  the  defendant 
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and  declaring  the  Judgment  of  conviction  void 
and  of  no  effect 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Gent  Dif.  ||  820&-3214;    Dec  Dig.   S 

1182.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; L.  S.  Roan,  Judge. 

T.  W.  Ezzard  was  convicted  of  uttering  a 
forged  deed,  and  brings  error.  Affirmed, 
with  directions. 

F.  A.  Quillian  and  Moore  &  Branch,  for 
plaintiff  in  error.  H.  M.  Doraey,  Sol.  Gen., 
and  B.  A.  Stephens,  for  the  State. 

POTTLE,  J.  The  indictment  was  for 
fraudulently  making  and  forging  a  deed  to 
real  estate  and  uttering  and  publishing  the 
deed  as  true,  with  fraudulent  intent  The 
verdict  was:  "We,  the  jury,  find  the  de- 
fendant guilty  of  uttering  and  publishing 
said  deed.  We  further  recommend  to  treat 
as  a  misdemeanor."  Judgment  of  convic- 
tion was  duly  entered  upon  the  verdict  and 
a  misdemeanor  sentence  imposed.  During 
the  term  a  motion  for  a  new  trial  was  made. 
At  a  subsequent  term,  and  while  the  motion 
for  a  new  trial  was  pending,  the  accused  fil- 
ed a  motion  to  set  aside  the  judgment  of 
conviction,  upon  the  ground  that  the  legal 
effect  of  the  verdict  was  an  acquittal.  Both 
motions  came  on  for  a  hearing  at  the  same 
time,  when  a  new  trial  was  granted,  and 
the  motion  to  set  aside  overruled.  The  latter 
judgment  is  brought  to  this  court  for  review. 

[1]  1.  The  point  as  to  the  validity  and  ef- 
fect of  the  verdict  is  controlled  by  the  de- 
cisions of  the  Supreme  Court  in  Couch  v. 
State,  28  Ga.  367,  and  Stephens  v.  State,  56 
Ga.  605.  In  the  first  case  the  verdict  was: 
••We,  the  Jury,  find  the  defendant  guilty  of 
publishing  and  passing  the  receipt  in  ques- 
tion, knowing  it  to  be  a  forgery;  but  we 
recommend  him  to  mercy.*'  It  was  held 
that  the  verdict  was  a  nullity,  and  amount- 
ed to  an  acquittal,  since  it  failed  to  find 
that  the  paper  was  published  as  true  and 
with  fraudulent  intent.  In  the  Stephens 
Case  the  verdict  was  "guilty  of  passing  a 
forged  order,  knowing  it  to  be  such,"  and 
the  same  ruling  was  made.  See,  also,  O'Con- 
nell  v.  State,  55  Ga.  101.  These  decisions 
are  authoritative  and  conclusive,  and  it  may, 
therefore,  be  taken  as  settled  that  the  ver- 
dict against  the  present  plaintiff  in  error 
was  a  nullity,  and  In  legal  contemplation 
amounted  to  an  acquittal  of  the  offense 
charged  in  the  indictment 

[2]  2.  Both  state's  counsel  in  their  brief 
and  the  trial  judge  in  his  order  recognize 
the  applicability  of  these  decisions;  but 
they  hold  that  the  motion  to  set  aside  was 
properly  overruled  upon  the  authority  of 
Williams  v.  State,  121  Ga.  579,  49  S.  E.  689, 
where  it  was  held:  "Where  one  convicted  of 
a  criminal  offense  made  a  motion  in  arrest 
of  judgment  and  a  motion  for  a  new  trial, 


and  insisted  upon  both  motions,  it  was  not 
error  for  the  judge,  over  objection  of  the 
movant,  to  first  hear  and  decide  the  motion 
for  new  trial,  though  the  filing  of  the  mo- 
tion in  arrest  was  prior  to  the  filing  of  the 
motion  for  new  trial.  And  where  under 
such  circumstances  a  new  trial  was  granted, 
it  was  not  error  to  then  dismiss  the  motion 
in  arrest,  as  the  effect  of  the  grant  of  the 
new  trial  was  to  set  aside  the  judgment.'* 
In  that  case  two  were  indicted  jointly  for 
murder  as  principals  in  the  first  degree.  The 
jury  found  one  "guilty  of  voluntary  man- 
slaughter as  principal  in  the  second  de- 
gree." The  motion  in  arrest  was  upon  the 
ground,  not  that  the  verdict  was  on  its  face 
a  nullity,  but  that  the  indictment  did  not 
charge  the  defendant  as  a  principal  in  the 
second  degree.  The  verdict  was  not  a  nulli- 
ty, and  the  Supreme  Court  did  not  rule  that 
it  was  a  nullity.  There  being  no  difference 
in  punishment  between  principals  in  the 
first  and  second  degree  (Penal  Code  1910,  | 
43),  no  distinction  between  them  need  have 
been  made  in  the  indictment  Leonard  v. 
State,  77  Ga.  764;  McWhorter  v.  State,  118 
Ga.  55,  44  S.  B.  873.  The  verdict  in  the  Wil- 
liams Case  was  probably  good,  even  under 
the  indictment  in  that  case;  but,  without 
reference  to  this,  the  Supreme  Court  decided 
simply  that  as  the  accused,  upon  his  mo- 
tion for  a  new  trial,  had  gotten  rid  of  a  ver- 
dict, which  was  valid  on  its  face,  he  could 
not  also  thereafter  have  set  aside  the  judg- 
ment entered  upon  the  verdict*  This  was 
necessarily  so,  because  when  the  verdict  fell 
the  judgment  went  with  it  The  situation  is 
very  different  here.  The  verdict  was  in  le- 
gal effect  an  acquittal,  and  the  motion  for 
a  new  trial  was  itself  a  nullity,  just  as  much 
so  as  if  the  jury  had  in  terms  said:  "We,  the 
jury,  find  the  defendant  not  guilty."  If 
such  a  verdict  had  been  returned,  and  a 
judgment  of  conviction  entered,  It  would 
shock  both  lawyer  and  layman  to  hold  that 
by  causing  a  new  trial  to  be  granted  the  de- 
fendant estopped  himself  from  claiming  that 
he  had  been  acquitted  by  the  verdict. 

[3]  Technically,  the  present  motion  to  set 
aside,  filed  after  the  term,  cannot  be  main- 
tained, because  a  motion  in  arrest,  filed 
during  the  term,  was  the  proper  medium 
through  which  to  search  for  errors  appearing 
on  the  face  of  the  record.  But  the  real 
purpose  of  the  motion  is  to  obtain  judicial 
sanction  for  the  contention  that  the  verdict 
is  a  nullity.  Where  a  judgment  or  ver- 
dict Is  absolutely  void  on  its  face,  courts 
are  not  overtechnical  in  reference  to  the 
means  by  which  or  the  time  when  their  at- 
tention is  called  to  the  infirmity.  A  de- 
fendant should  never  be  deprived  of  his 
liberty  under  a  verdict  which  in  effect 
amounts  to  an  acquittal.  But  we  can  reach 
the  right  result  without  in  any  wise  disturb- 
ing rules  of  practice.     We  will  affirm  the 
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judgment,  but  at  the  same  time  direct  that 
when  the  remittitur  la  filed  in  the  trial 
court  a  judgment  be  entered  discharging  the 
plaintiff  in  error  from  custody,  upon  the 
ground  that  the  verdict  rendered  against 
him  amounted  to  an  acquittal  of  the  crime 
charged  in  the  indictment,  and  that  when  en- 
tered such  a  judgment  shall  operate  as  a 
bar  to  any  further  trial  of  the  accused  under 
that  indictment  The  exception  in  the  Bill 
of  Rights  that  one  accused  of  crime  may  be 
more  than  once  tried  for  the  same  offense, 
when  the  verdict  is  set  aside  on  his  own  mo- 
tion, applies  where  he  has  obtained  a  new 
trial  "after  conviction."  Where  he  has  been 
acquitted,  he  cannot  lawfully  be  again  tried 
for  the  same  offense,  even  on  his  own  motion. 
Judgment  affirmed,  with  direction. 

(10  Ga.  App.  881) 

HUNTER  v.  STATE.     (No.  3,646.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syttabu*  by  the  Court.) 

1.  Homicide  (||  86,  145,  269*)  —  Assault 
with  Intent  to  Mubder—  Elements  of  Of- 
fense—Question fob  Jury. 

The  specific  intent  to  kill  is  an  essential 
ingredient  of  the  offense  of  assault  with  intent 
to  murder.  The  existence  or  nonexistence  of 
this  intent  is  a  matter  of  fact,  to  be  determin- 
ed by  the  jury  from  the  evidence,  and  is  not  the 
subject  of  any  legal  presumption  arising  mere- 
ly from  a  part  of  the  evidence.  The  law  will 
charge  an  evil-doer  with  all  the  natural  conse- 
quences of  his  unlawful  act  which  the  act  pro- 
duces, but  it  does  not  impute  to  him  by  mere 
presumption  an  intention  to  add  a  consequence 
to  his  unlawful  act  which  was  not  in  fact  pro- 
duced. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Die.  g§  112,  262-264,  563;  Dec  Dig.  H 
86,  145,  269.*] 

2.  Assault  and  Battebt  (|  92»)— Criminal 
Responsibility— Shooting  at  Another. 

The  evidence,  though  circumstantial,  fully 
authorised  the  conviction  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  137-139;  Dec  Dig.  | 
92.*] 

Error  from  Superior  Court,  Terrell  Coun- 
ty ;  W.  C.  Worrill,  Judge. 

Marcellus  Hunter  was  convicted  of  shoot- 
ing at  another,  and  brings  error.    Affirmed. 

H.  A.  Wilkinson  and  D.  8.  Griggs,  for 
plaintiff  in  error.  J.  A.  Lalng,  Sol.  Gen.,  and 
R.  R.  Arnold,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  the  offense  of  shooting  at  another,  with 
a  recommendation  that  he  be  punished  as 
for  a  misdemeanor.  The  trial  judge,  as  he 
had  a  right  to  do,  disregarded  the  recom- 
mendation, and  sentenced  the  defendant  to 
serve  four  years  in  the  penitentiary,  or  in 
such  other  place  as  the  Governor  might  di- 
rect The  defendant's  motion  for  new  trial 
was  overruled,  and  he  excepts  to  the  judg- 
ment refusing  a  new  trial. 

The  motion  for  new  trial  is  based  upon  the 


usual  general  grounds,  and  no  complaint  is 
made  as  to  any  of  the  judge's  rulings,  or  as 
to  his  instructions  to  the  jury.  The  in- 
sistence of  the  defendant  is  that,  admitting 
all  the  testimony  for  the  state  to  he  true, 
the  circumstances  in  proof  are  not  incon- 
sistent with  his  innocence,  and  that  for  that 
reason  the  verdict  is  contrary  to  law,  as 
being  without  evidence  to  support  it.  It  is 
also  urged  that,  inasmuch  as  the  evidence 
does  not  show  that  the  weapon  as  used  was 
likely  to  produce  death,  the  defendant  could 
not  legally  be  convicted.  Passing  for  the 
present  the  question  as  to  the  sufficiency  of 
the  evidence  generally  to  warrant  the  con- 
viction of  the  defendant,  we  will  deal  first 
with  the  contention  tfyrt  the  defendant  should 
either  have  been  convicted  of  assault  with 
intent  to  murder  or  have  been  acquitted. 

[1]  Upon  review  of  the  evidence,  we  are 
satisfied  that  the  defendant  might  properly 
have  been  convicted  of  the  statutory  offense 
of  shooting  at  another,  although  indicted  for 
assault  with  intent  to  murder.  One  of  the 
differences  between  assault  with  intent  to 
murder  and  the  offense  of  shooting  at  an- 
other is  that  In  the  former  the  evidence 
must  satisfy  the  jury  of  the  existence  of  a 
specific  intent  on  the  part  of  the  accused  to 
kill  the  person  assaulted,  whereas  one  may 
be  guilty  of  the  offense  of  shooting  at  an- 
other in  any  case  where  he  assaults  another 
with  a  firearm  without  intent  to  kill,  but 
not  in  his  own  defense  or  under  other  cir- 
cumstances of  justification  as  provided  in 
the  Code.  The  very  fact  (referred  to  in  the 
brief  of  counsel  for  plaintiff  in  error)  that  the 
evidence  does  not  show  that  the  weapon  used 
was  such  as  was  likely  to  produce  death  may 
furnish  the  reason  why  the  jury  found  the  de- 
fendant in  the  case  at  bar  guilty  of  shooting  at 
another,  instead  of  guilty  of  assault  with 
intent  to  murder.  The  real  issue  in  the 
case  is  as  to  the  identity  of  the  person  who 
shot  Will  Reed.  The  jury  in  this  case  had 
first  to  determine  who  was  the  person  who 
did  the  shooting,  and  then  the  grade  of  the 
offense,  if  they  found  an  offense  had  been 
committed.  In  order  to  find  the  accused 
guilty  of  assault  with  intent  to  murder 
(there  being  no  such  presumption  as  arises 
in  a  case  where  death  results),  the  jury  had 
to  find  that  a  specific  intent  to  kill  existed 
in  the  mind  of  the  party  who  made  the  as- 
sault. Besides  the  fact,  referred  to  by  coun- 
sel for  the  plaintiff  in  error,  that  the  evidence 
failed  to  disclose  that  the  weapon  with  which 
the  assault  was  made  was  one  likely  to  pro- 
duce death,  the  character  of  the  wound  and 
the  kind  of  shot  used  both  support  the  con- 
clusion that  there  was  not  an  intent  to  kill. 
Other  evidence  in  the  case  lends  color  to  the 
inference  that  it  was  perhaps  the  intent  of 
Will  Reed's  assailant  to  frighten  him  away 
from  his  home  by  putting  him  In  terror  of 
his  life.    Certainly  the  plaintiff  in  error  can- 
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not  complain  that  by  reason  of  the  state's 
failure  to  prove  a  specific  intent  to  kill  he 
was  only  found  guilty  of  shooting  at  another, 
when  if  this  specific  intent  had  been  shown 
to  the  satisfaction  of  the  jury  and  beyond 
a  reasonable  doubt  the  prisoner  could  have 
been  subjected  to  the  severer  penalties  im- 
posed for  assault  with  intent  to  murder. 
Conceding  that  the  evidence  does  not  show  a 
specific  Intent  to  kill,  and  that  the  fact  that 
the  weapon  which  was  used  was  not  shown 
to  have  been  used  in  a  manner  likely  to 
produce  death  would  in  some  cases  tend  to 
show  that,  on  the  contrary,  there  was  either 
no  intention  to  kill,  or  a  fixed  intention  not 
to  kill,  still,  as  ruled  by  Chief  Justice 
Bleckley  in  Gilbert  v.  State,  90  Ga.  602,  16 
S.  E.  652:  "Without  a  specific  intent  to  kill 
as  charged  in  the  indictment,  the  offense  of 
assault  with  intent  to  murder  cannot  be 
committed.  The  existence  of  such  intent  is 
a  matter  of  fact  to  be  determined  by  the 
jury  from  all  the  evidence  before  them,  and 
not  matter  for  legal  inference  or  presump- 
tion from  only  a  part  of  the  evidence,  or  even 
from  the  whole  of  it" 

[2]  2.  The  case  against  the  accused  de- 
pended wholly  upon  circumstantial  evidence: 
but  we  think  the  circumstances  were  suffici- 
ently conclusive  to  authorize  the  jury  to  find 
the  defendant  guilty,  and  to  exclude  any 
other  reasonable  supposition  except  that  he 
was  guilty.  Of  course,  the  credibility  of  the 
witnesses  was  a  matter  solely  for  the  jury, 
and  for  that  reason  we  cannot  consider  the 
fact  that  the  testimony  of  some  of  the  wit- 
nesses may  have  been  different  upon  the  trial 
now  under  review  from  what  it  was  on  the 
prior  investigation  which  resulted  in  a  mis- 
trial; but  assuming,  as  we  must,  that  the 
jury  believed  the  witnesses  who  testified  in 
behalf  of  the  state,  the  hypothesis  of  the 
defendant's  guilt  reasonably  excludes  every 
other  supposition.  The  party  who  was  as- 
saulted was  shot  through  a  window  after  he 
had  retired  to  his  bed.  He  was  wounded 
with  No.  7  shot,  which  was  loaded  in  a  shell 
and  held  in  the  shell  with  wadding.  The  gun 
was  discharged  close  to  the  window,  and  set 
fire  to  the  curtains.  The  defendant  had 
worked  for  Reed,  rne  party  who  was  shot, 
and  had  been  ordered  from  Reed's  home  on 
account  of  supposed  intimacy  with  or  ad- 
vances to  Reed's  wife.  The  defendant  knew 
exactly  where  Reed  slept  and  the  situation 
of  his  bed.  He  also  had  threatened  Reed 
with  violence  on  more  than  one  occasion 
when  Reed  would  complain  of  his  attention 
to  his  wife.  The  very  day  of  the  shooting 
the  defendant  borrowed  a  single-barrel  shot- 
gun from  one  of  the  witnesses,  from  another 
he  procured  a  shell  which  contained  No.  7 
shot,  and  from  a  third  witness  he  borrowed  a 
mule.  At  the  time  of  the  shooting  the  de- 
fendant lived  some  miles  from  Reed's  home, 
and  one  of  the  witnesses  saw  the  defendant  go 
by  his  house  on  the  mule  the  night  of  the 


shooting.  When  he  borrowed  the  mule  he 
stated  that  he  intended  to  go  in  the  opposite 
direction  from  that  in  which  Reed  lived,  but 
when  the  witness  saw  him  he  was  on  the 
road  towards  Reed's  house.  Another  wit- 
ness saw  the  defendant,  shortly  before  the 
shot,  about  150  yards  from  Reed's  house,  and 
upon  the  approach  of  this  witness  the  de- 
fendant crossed  the  sidewalk  and  apparently 
attempted  to  conceal  something.  There  was 
also  testimony  to  the  effect  that  tracks  lead- 
ing from  the  window  where  Reed  was  shot 
to  where  the  mule  apparently  had  been  tied 
a  short  distance  away  were  made  by  the  ac- 
cused. These  are  the  most  salient  circum- 
stances. However,  there  are  quite  a  num- 
ber which  would  authorize  the  conclusion 
that  the  defendant  shot  the  prosecutor  in 
order  to  enjoy  unmolested  the  society  of  his 
wife. 
Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(11  Ga.  App.  11) 
GASEIN  v.  STATE.     (No.  3,998.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

Homicide  (§  292*)— Triai,— Instructions. 

Where,  in  the  trial  of  a  person  indicted 
for  the  offense  of  assault  with  intent  to  mur- 
der, by  shooting  at  another  with  a  deadly 
weapon,  the  evidence  authorizes  an  inference 
that  the  accused  shot  without  malice  and  with- 
out a  specific  intention  to  kill,  it  is  error,  re- 
quiring the  granting  of  a  new  trial,  to  refuse 
to  charge  the  law  in  reference  to  the  statutory 
offense  of  shooting  at  another. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  §§  597,  598,  600,  601;  Dec.  Dig.  S 
292.»] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

R.  B.  Gaskin  was  convicted  of  assault 
with  intent  to  murder,  and  brings  error. 
Reversed. 

J.  P.  Knight,  W.  G.  Harrison,  and  E.  K. 
Wilcox,  for  plaintiff  in  error.  J.  A.  Wilkes, 
Sol.  Gen.,  for  the  State. 

POTTLE,  J.  The  accused  was  convicted 
of  assault  with  intent  to  murder  one  Albrit- 
ton.  The  only  question  with  which  we  find 
it  necessary  to  deal  is  whether,  under  the 
evidence,  the  judge  should  have  charged  the 
jury  that  they  might  find  the  accused  guilty 
of  the  statutory  offense  of  shooting  at  an- 
other. The  accused  was  drunk,  and  shot  at, 
or  in  the  direction  of,  the  prosecutor;  the 
bullet  striking  within  a  few  inches  of  him. 
It  is  apparent,  from  the  evidence,  that  after 
becoming  drunk  the  accused  started  out  on 
a  promiscuous  shooting  expedition.  There 
was  no  motive  for  him  to  kill  the  prosecutor. 
It  is  evident  that  the  shooting  was  the  re- 
sult of  a  wanton  and  reckless  disregard  of 
consequences.     The  prosecutor   was   in  the 


•For  other  jcaaea  see  earn*  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Inden 


Ga.) 


GASKIN  r.  STATE 


555 


act  of  entering  his  store,  when  the  accused 
called  to  him  to  look  out,  and  immediately 
fired  one  time.  The  prosecutor  testified: 
"I  do  not  think  that  he  would  have  shot  me 
Intentionally.  He  had  nothing  against  me. 
I  have  never  in  the  world  had  any  trouble 
with  Mr.  Gaskin.  We  had  served  on  the  jury 
together  the  week  before,  on  the  same  case 
together.  He  just  seemed  to  look  and  seem- 
ed to  be  shooting  at  anything  that  he  seen. 
That  seemed  to  be  his  idea."  In  his  state- 
ment the  accused  said  that  he  had  no  recol- 
lection of  having  shot  at  the  prosecutor  at 
all,  that  they  were  friends,  and  that  he  was 
so  drunk  at  the  time  as  to  be  utterly  ob- 
livious of  his  conduct 

The  presiding  judge  took  the  view  that 
the  evidence  demanded  a  verdict  for  the 
higher  offense,  and  declined  to  submit  the 
law  in  reference  to  the  statutory  offense  of 
shooting  at  another.  Undoubtedly,  if  death 
had  resulted,  the  accused  would  have  been 
guilty  of  murder,  because  the  law  would 
have  presumed  an  intention  to  kill,  and 
would  have  held  the  slayer  responsible  for 
the  consequences  of  his  act  Ghelsey  v. 
State,  121  Ga.  340,  49  S.  E.  258;  Stovall  v. 
State,  106  Ga.  443,  32  S.  E.  586;  Gallery 
v.  State,  02  Ga.  463,  17  S.  E.  863.  But  the 
rule  is  altogether  different  where  death  does 
not  ensue.  Before  one  can  be  convicted  of 
assault  with  intent  to  murder,  the  state 
must  prove  a  specific  intention  to  kill.  In 
Coney  v.  State,  101  Ga.  582,  28  S.  E.  918,  the 
following  statement  was  used  in  the  course 
of  the  opinion:  "Had  death  ensued,  it  would 
plainly  have  been  a  case  of  murder;  and 
therefore  the  statutory  offense  of  shooting  at 
another  was  not  involved  in  the  case."  This 
was  an  inaccurate  expression,  and  is  not  in 
harmony  with  numerous  decisions  of  the 
Supreme  Court,  rendered  both  before  and 
after  the  decision  in  that  case.  The  mere 
fact  that  one  assaults  another  with  a  deadly 
weapon  does  not  demand  the  Inference  that 
he  intended  to  kill  the  person  thus  assaulted. 
There  are  cases  in  which  it  has  been  held 
that  the  evidence  demanded  a  finding  that 
the  accused  intended  to  kill.  For  example, 
in  Tyre  v.  State,  112  Ga.  224,  37  S.  B.  374, 
the  accused  presented  his  pistol  at  the  pros* 
ecutor,  with  the  statement,  "I  am  going  to 
kill  you,"  and  immediately  fired.  The  only 
defense  was  that  of  alibi,  and  the  court  held 
that  the  law  applicable  to  the  statutory  of- 
fense of  shooting  at  another  was  not  in- 
volved in  the  case.  Kendrick  v.  State,  113 
Ga.  759,  39  S.  E.  286,  is  similar  in  its  facts 
to  the  case  just  cited,  and  the  same  ruling 
was  made. 

But  the  case  here  presented  is  altogether 
different  The  evidence  did  not  demand  a 
finding  that  the  accused  Intended  to  kill  the 
prosecutor.  On  the  contrary,  the  testimony 
of  the  person  at  whom  the  accused  shot 
showed  that  there  was  no  motive  for  such  an 
intention,  and  altogether  justified  the  infer- 
ence that  the  accused  was  acting  without 


malice.  The  impression  made  on  our  minds 
from  the  evidence  is  that  in  a  drunken  fren- 
zy and  with  a  reckless  disregard  of  conse- 
quences, the  accused  was  indulging  in  a 
promiscuous  shooting,  without  .a  specific  in- 
tent to  kill  anybody.  As  we  have  said  be- 
fore, he  would  clearly  Be  guilty  of  murder 
had  the  prosecutor  been  killed;  but  this 
would  have  been  true,  not  because  a  specific 
intent  to  kill  in  fact  existed,  but  because, 
if  death  had  resulted,  the  law  would  con- 
clusively have  presumed  that  such  intent  ex- 
isted, and  the  accused  would  not  have  been 
heard  to  say  that  it  did  not.  But  here  the 
prosecutor  was  not  killed,  or  even  struck, 
and  under  the  evidence  as  a  whole  the  ac- 
cused might  very  well  have  been  convicted  of 
the  statutory  offense  of  shooting  at  another, 
and  the  law  in  reference  to  that  offense 
should  have  been  given  in  charge.  Fallon 
v.  State,  5  Ga.  App.  659,  63  S.  E.  80tf;  Ripley 
v.  State,  7  Ga.  App.  679,  67  S.  E.  834 ;  Ches- 
ter v.  State,  3  Ga.  App.  332,  59  S.  E.  843; 
Hunter  v.  State,  74  S.  B.  553,  this  day  de- 
cided. 
Judgment  reversed. 


(11  Ga.  App.  13) 
GASKIN  v.  STATE.     (No.  8,999.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(ByUabu*  by  the  Court.) 

Instructions— Shooting  at  Another. 

The  case  la  controlled  by  the  decision  this 
day  rendered  in  Gaskin  v.  State  (No.  8,998) 
74  S.  El  554. 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

R.  B.  Gaskin  was  convicted  of  assault  with 
intent  to  murder,  and  brings  error.  Re- 
versed. 

J.  P.  Knight,  W.  G.  Harrison,  and  E.  K. 
Wilcox,  for  plaintiff  in  error.  J.  A.  Wilkes, 
Sol.  Gen.,  for  the  State. 

POTTLE,  J.  In  this  case  the  accused  waa 
convicted  of  assault  with  intent  to  murder 
W.  D.  Bule.  The  case  Is  very  similar  to  the 
other  case  against  the  accused,  this  day  de- 
cided (74  S.  E.  554),  in  which  he  was  charged 
with  having  assaulted,  with  intent  to  murder, 
one  Albritton.  The  shooting  all  occurred 
about  the  same  time.  The  evidence  shows 
that  the  accused  shot  eight  or  nine  times, 
and  that  one  of  the  shots  went  through  a 
window  pane  in  the  law  office  of  Judge  Buie, 
which  was  located  upstairs,  and  that  he  al- 
so shot  two  or  three  times  after  that  in  the 
direction  of  this  office. 

It  is  contended  that  the  evidence  demand- 
ed a  conviction  of  the  higher  offense.  In 
this  case  there  was  proof  that  a  short  time 
before  the  shooting,  and  while  the  accused 
was  drunk,  he  stated  that  if  Buie  did  not 
retract  some  assertion  he  had  made  there 
was  going  to  be  trouble,  and  that  he  would 
kill  Buie.    This  evidence  would  unquestion- 
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ably  hare  authorized  the  verdict  returned  by 
the  Jury,  but  it  did  not  demand  it  It  ap- 
pears that  Judge  Buie  received  Information 
that  the  accused  might  attack  him.  Shortly 
thereafter,  upon  hearing  a  shot  fired  on  the 
street,  Judge  Buie  went  to  the  window  of  the 
office  in  which  he  was  staying,  and  saw  the 
accused  down  on  the  street  with  a  pistol  in 
his  hand.  He  then  went  out  of  his  office, 
and  fastened  two  of  the  doors  on  the  outside, 
and  while  he  was  In  the  act  of  fastening 
these  doors  the  first  bullet  was  fired.  It  is 
inferable  from  this  testimony  of  the  prosecu- 
tor that  the  accused  could  not  have  seen  him 
when  the  shot  was  fired.  Taking  the  evi- 
dence as  a  whole,  the  jury  would  have  been 
warranted  in  finding  in  this  case,  as  in  the 
other  case,  that  the  accused,  in  a  drunken 
frenzy,  was  indulging  in  promiscuous  shoot- 
ing, with  a  wanton  and  reckless  disregard 
of  consequences,  with  no  specific  intent  to 
kill  anybody.  The  accused  shot  at  the  court- 
house, at  the  school  commissioner's  office, 
and  at  Barnett's  store.  The  evidence  did 
not  demand  a  finding  that  at  the  time  the 
shot  was  fired  the  accused  had  a  specific  in- 
tent to  kill  Judge  Buie.  This  being  so,  the 
case  is  controlled  by  the  decision  this  day 
rendered  in  the  case  in  which  the  accused 
was  charged  with  having  assaulted  Albritton 
with  intent  to  kill  him. 
Judgment  reversed. 


(11  Ga.  App.  22) 

CARVER  v.  STATE.     (No.  4,029.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

Telegraphs  and  Telephones  (|  10*)— Reg- 
ulation—Rights  in  Highways. 

A  telegraph  company  engaged  in  inter- 
state commerce  under  the  act  of  Congress  of 
July  24, 1866  (14  Stat.  221,  c  230  [U.  S.  Comp. 
St.  1901,  p.  3579]),  by  virtue  of  its  written  ac- 
ceptance of  the  provisions,  restrictions,  and 
obligations  imposed  by  that  act,  has  a  right  to 
operate  lines  of  telegraph  through  and  over  the 
public  or  post  roads  of  any  county  in  the  state 
and  to  occupy  these  roads  with  its  telegraph 
poles,  this  right  to  be  enjoyed  in  subordina- 
tion to  the  public  use  of  such  roads,  and  sub- 
ject to  any  lawful  exercise  of  the  police  power 
of  the  state  or  county,  so  that  travel  should 
not  be  unreasonably  obstructed,  or  the  public 
rights  unreasonably  interfered  with.  The 
state  cannot  by  any  specific  statute,  nor  the 
county  by  the  action  of  any  of  its  authorities, 

Brevent  such  a  corporation  from  placing  its 
nes  and  poles  along  the  post  roads  or  routes, 
or  stop  the  use  of  them  after  they  are  so  plac- 
ed. The  limit  of  their  power  and  authority  is 
regulation  as  to  the  manner  in  which  the  right 
given  by  Congress  shall  be  exercised  by  such  a 
corporation. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Di$.  f  6;  Dec.  Dig.  | 
10:*  Municipal  Corporations,  Cent.  Dig.  $ 
1487.] 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

J.  L.  Carver  was  convicted  of  obstructing 
a  public  road,  and  brings  error.    Reversed. 


Clay  &  Morris  and  Anderson,  F elder,  Roun- 
tree  &  Wilson,  for  plaintiff  in  error.  J.  P. 
Brooke,  SoL  Gen.,  for  the  State. 

HILL,  C.  J.  J.  L.  Carver  was  convicted  of 
a  violation  of  section  547  of  the  Penal  Code 
of  1910,  which  is  in  the  following  language: 
"If  any  person  shall  obstruct  a  road  regis- 
tered as  aforesaid  by  building  a  fence,  or 
felling  a  tree,  or  cutting  a  ditch  in  or  across 
any  part  of  it;  or  shall  make  or  place  in  or 
across  any  such  registered  road,  or  part 
thereof,  an  obstruction  of  any  kind  which 
renders  the  use  of  the  road  unsafe  or  incon- 
venient, or  shall  dig  or  plough  up  the  sur- 
face of  a  registered  public  road,  or  remove 
any  dirt  or  rocks  from  the  same;  or  shall 
stop  up,  fill  with  dirt,  or  obstruct  any  side 
ditch  or  drain  of  a  public  road,  he  shall  be 
guilty  of  a  misdemeanor."  The  Indictment 
(omitting  formal  parts)  charged  that  the  ac- 
cused obstructed  a  "certain  side  ditch  and 
drain  of  the  public  highway  and  road  be- 
tween Marietta  and  Atlanta,  known  as  the 
Marietta  and  Atlanta  public  road,  by  placing 
in  said  side  ditch  and  drain,  and  by  causing 
to  be  placed  in  said  side  ditch  and  drain, 
telephone  poles,  which  thereby  obstruct  said 
side  ditch  and  drain."  The  evidence  is  not 
In  conflict  and  makes  the  following  case: 

The  Marietta  and  Atlanta  road  is  a  reg- 
istered public  road  and  has  been  so  for  50 
years.  It  is  traveled  by  the  public  generally 
and  is  used  by  the  R.  F.  D.  mall  carriers. 
The  county  authorities  widened  the  road,  and 
the  poles  of  the  Postal  Telegraph  Cable  Com- 
pany, which  for  years  had  been  along  the 
edge  of  the  road,  were  left  in  or  near  the 
middle  of  the  road.  It  became  necessary  to 
remove  these  poles  from  the  middle  of  the 
road,  as  they  interfered  with  the  ordinary 
traveling  thereon.  The  road  commissioners, 
under  the  direction  of  the  county  authorities, 
refused  to  designate  on  the  highway*  or  pub- 
lic road  where  the  poles  could  be  removed 
and  replaced,  and  directed  their  removal  off 
the  highway.  The  accused,  acting  for  the 
Postal  Telegraph  Cable  Company,  removed 
the  poles  from  the  middle  of  the  public  rpad, 
replacing  them  on  the  outer  edge  of  the  road 
to  near  the  drain  ditch  on  the  side  of  the 
road.  There  were  28  telegraph  poles  so  re- 
moved and  replaced,  with  a  distance  of  from 
120  to  125  feet  between  the  poles.  The  lo- 
cation of  the  poles  on  the  side  of  the  road 
after  they  had  been  removed  from  the  mid- 
dle of  the  road  was  still  within  the  right  of 
way  of  the  public  road,  and  it  was  claim- 
ed by  the  state  that  these  poles  obstructed 
the  drainage  from  the  road,  and  that  each 
and  every  pole  would  collect  leaves  and  such 
things,  which  caused  a  dam  that  would  pond 
the  water,  and  that  the  effect  of  this  finally 
was  to  cut  holes  in  some  places  across  the 
road,  and  the  county  authorities  after  each 
rain  were  put  to  the  expense  and  trouble  of 
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cleaning  away  the  accumulation  of  leaves 
and  grass  which  had  been  stopped  by  the  ob- 
struction of  the  poles.  These  poles  had  been 
on  the  street  until  it  was  widened  for  about 
20  years,  and  when  the  street  was  widened 
the  telegraph  company  was  directed  by  the 
county  authorities  to  remove  the  poles  from 
the  road,  and  in  compliance  with  that  order 
the  poles  were  removed  from  the  middle  and 
placed  on  the  edge  of  the  public  road,  near 
the  ditch  on  the  outside  edges,  as  above  stat- 
ed. The  Postal  Telegraph  Gable  Company 
used  the  poles  in  question  in  its  interstate 
and  Intrastate  business. 

The  controlling  legal  question  in  the  case 
is  as  to  the  right  of  the  county  authorities 
to  prohibit  a  telegraph  company  from  plac- 
ing its  poles  on  the  highway  or  public  road, 
or  to  require  the  company  to  move  its  poles 
off  the  highway  or  public  road.  It  Is  conced- 
ed by  counsel  for  plaintiff  In  error  that  the 
county  authorities  can  regulate  the  use  of 
the  highway  by  telegraph  companies,  and 
may  designate  where  the  poles  of  the  com- 
pany shall  be  placed,  or  where  they  may  be 
removed.  It  is  insisted,  however,  that  the 
•county  authorities  cannot  deny  to  the  tele- 
graph company  the  right  to  occupy  the  high- 
ways or  post  roads  with  its  poles  and  lines; 
in  other  words,  that  the  power  of  the  coun- 
ty is  regulative,  and  not  prohibitive.  The 
telegraph  company  claims  the  right  to  use 
the  highway  by  placing  its  poles  and  lines 
thereon  under  the  act  of  Congress  approved 
July  24,  1866.  Revised  Statutes  of  the  Unit- 
•ed  States,  §§  6263,  5268  (U.  S.  Comp.  St. 
1901,  pp.  3579,  3581).  These .  sections  read 
as  follows: 

"Any  telegraph  company  now  organized,  or 
which  may  hereafter  be  organized,  under  the 
laws  of  any  state  shall  have  the  right  to  con- 
struct, maintain,  and  operate  lines  of  tele- 
graph through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads  of 
the  United  States  which  have  been  or  may 
hereafter  be  declared  such  by  law,  and  over, 
under,  or  across  the  navigable  streams  of  wa- 
ter of  the  United  States;  but  such  lines  of 
telegraph  shall  be  so  constructed  and  main- 
tained as  not  to  obstruct  the  navigation  of 
such  streams  and  waters,  or  Interfere  with 
the  ordinary  travel  of  such  military  or  post 
roads." 

"Before  any  telegraph  company  shall  ex- 
ercise any  of  the  powers  or  privileges  con- 
ferred by  law,  such  company  shall  file  their 
written  acceptance  with  the  Postmaster  Gen- 
eral of  the  restrictions  and  obligations  re- 
quired by  law." 

The  accused  offered  to  prove  the  accept- 
ance by  the  Postal  Telegraph  Cable  Com- 
pany of  the  privileges  conferred  by  the  act 
of  Congress  aforesaid  by  introducing  a  cer- 
tified copy  of  the  original  acceptance  on  file 
in  the  Post  Office  Department  duly  certified 
•by  the  Postmaster  General  and  under  the 
seal  of  the  department    The  court  excluded 


the  testimony  as  irrelevant  and  Immaterial, 
and  to  this  the  defendant  excepted.  The 
act  of  Congress  approved  March  1,  1884  (23 
Stat  8,  c.  9  [U.  S.  Comp.  St  1901,  p.  27081), 
declares  that  "all  public  roads  and  high- 
ways, while  kept  up  and  maintained  as  such, 
are  hereby  declared  to  be  post  routes."  Un- 
der the  evidence  the  Marietta  and  Atlanta 
public  road,  referred  to  in  the  Indictment, 
is  a  post  route  or  road  in  the  contemplation 
of  the  act  of  Congress  just  quoted.  The  Post- 
al Telegraph  Cable  Company  was  organized 
under  a  charter  granted  by  the  state  of  Del- 
aware. Congress  has  the  constitutional 
power  to  pass  an  act  giving  to  telegraph 
companies  organized  under  state  laws  the 
right  to  construct  and  use  lines  of  telegraph 
along  any  of  the  military  or  post  roads  of 
the  United  States.  Pensacola  Telegraph  Co. 
y.  Western  Union  Telegraph  Co.,  96  U.  S. 
1,  24  L.  Ed.  706.  This  Is  on  the  theory  that 
telegraph  lines  extending  through  different 
states  for  the  purpose  of  transmitting  in- 
terstate messages  are  instruments  of  com- 
merce, which  are  protected  by  the  commerce 
clause  of  the  federal  Constitution  (article  1, 
I  8),  and  the  messages  passing  over  such 
lines  from  one  state  to  another  constitute  a 
portion  of  the  commerce  itself.  Western 
Union  Tel.  Co.  v.  James,  162  U.  S.  650,  16 
Sup.  Ct  934,  40  L.  Ed.  1105.  A  telegraph 
company,  therefore,  engaged  in  interstate 
commerce,  which  has  accepted  the  provisions, 
restrictions,  and  obligations  Imposed  by  the 
act  of  Congress  of  July  24,  1866,  supra,  has 
the  right  to  occupy  the  public  roads  or  post 
routes  of  the  state  or  county  with  its  tele- 
graph poles  used  in  the  construction  and 
maintenance  of  its  business.  This  right, 
however,  is  to  be  enjoyed  in  subordination  to 
public  use  and  private  rights,  and  subject  to 
any  lawful  evercise  of  the  police  power  be- 
longing to  the  state  or  to  its  municipalities 
or  counties.  Richmond  v.  Southern  Bell  Tel. 
Co.,  174  U.  S.  761,  19  Sup.  Ct  778,  43  L. 
Ed.  1162. 

In  the  case  of  Western  Union  Tel.  Co.  v. 
Massachusetts,  125  U.  S.  530,  8  Sup.  Ct. 
961,  31  L.  Ed.  790,  the  Supreme  Court  holds 
that  the  state  could  not  interfere  by  any 
specific  statute  to  prevent  a  corporation  from 
placing  its  lines  along  the  post  roads,  or 
stop  the  use  of  them  after  they  were  placed 
there;  nevertheless,  the  company  receiving 
the  benefit  of  the  laws  of  the  state  for  the 
protection  of  its  property  is  liable  to  be 
taxed  on  its  property  as  any  other  person 
would  be.  It  never  could  have  been  in- 
tended by  the  Congress  of  the  United  States, 
in  conferring  upon  a  corporation  of  one 
state  the  authority  to  enter  the  territory  of 
any  other  state  and  erect  its  poles  and  lines 
therein,  to  establish  the  proposition  that 
such  a  company  owed  no  obedience  to  the 
laws  of  the  state  into  which  it  thus  entered, 
and  was  under  no  obligation  to  pay  its  fair 
proportion  of  the  taxes  necessary  to  its  sup- 
port   These  decisions  simply  go  to  the  ex- 
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tent  of  holding  that  the  act  of  Congress,  In 
permitting  the  telegraph  company  to  lay  its 
poles  necessary  to  the  transaction  of  its 
business  on  the  post  roads  of  the  different 
states,  was  simply  permissive  in  character. 
It  was  not  intended  to  relieve  the  company 
either  from  the  ordinary  burdens  of  taxa- 
tion or  from  any  lawful  exercise  of  the  po- 
lice power  of  the  state,  counties,  or  munic- 
ipalities of  the  state.  In  the  case  of  West- 
ern Union  Tel.  Go.  v.  Massachusetts,  supra, 
Mr.  Justice  Miller  said:  "The  telegraph 
company,  which  is  the  defendant  here,  de- 
rived its  franchise  to  be  a  corporation  and 
to  exercise  the  function  of  telegraphing  from 
the  state  of  New  York.  It  owes  its  exist- 
ence, its  capacity  to  contract,  its  right  to 
sue  and  be  sued,  and  to  exercise  the  busi- 
ness of  telegraphy,  to  the  laws  of  the  state 
under  which  it  is  organized.  But  the  privi- 
lege of  running  the  lines  of  its  wires  through 
and  over  any  portion  of  the  public  domain  of 
the  United  States,  over  and  along  any  of  the 
military  or  post  roads  of  the  United  States, 
is  granted  it  by  the  act  of  Congress.  *  *  * 
While  the  state  could  not  interfere  in  any 
specific  statute  to  prevent  a  corporation 
from  placing  its  lines  along  these  post  roads, 
or  stop  the  use  of  them  after  they  were 
placed  there,  nevertheless  the  company  re- 
ceiving the  benefit  of  the  laws  of  the  state 
for  the  protection  of  its  property  and  its 
right  is  liable  to  be  taxed  upon  its  real  or 
personal  property,  as  any  other  person  would 
be.  *  *  •  If  the  Congress  of  the  Unit- 
ed States  had  authority  to  say  that  the  com- 
pany might  construct  and  operate  its  tele- 
graph over  these  lines,  as  we  have  repeat- 
edly held  it  had,  the  state  can  have  no  au- 
thority to  say  it  shall  not  be  done."  In 
Western  Union  Tel.  Co.  v.  Lakin,  63  Wash. 
326,  101  Pac.  1094,  17  Ann.  Cas.  718,  the 
court  said:  "The  company  possessed  under 
its  federal  franchise  the  right  to  do  busi- 
ness upon  all  the  roads  and  highways  in 
the  county  of  Pierce,  whether  within  or 
without  incorporated  cities  or  towns.  This 
right  could  not  be  denied.  The  power  of  the 
city  was  limited  to  its  right  to  regulate  the 
use  of  the  privilege  granted  by  Congress.  It 
might  provide  that  poles  and  wires  should 
be  carried  over  certain  streets,  that  the 
wires  should  be  carried  on  poles  or  burled 
In  the  ground,  that  travel  should  not  be  un- 
reasonably obstructed,  and  that  the  poles 
should  be  of  certain  height,  and  other  like 
incidents.  Beyond  this  it  had  no  power 
to  go." 

It  would  seem  that  these  decisions  settle 
the  question  of  law  raised  by  the  record. 
The  Postal  Telegraph  Cable  Company,  whose 
employe*  was  indicted  and  convicted,  was  a 
state  corporation.  It  owes  its  existence  as 
such  to  a  charter  granted  by  the  state  of  Del- 
aware. But  it  is  also  an  interstate  corpora- 
tion, and  as  such  derived  from  the  act  of 
Congress  the  privilege  or  right  of  running  its 


lines  of  wires  over  any  public  or  post  road  in 
any  county  of  any  state  in  the  United  States ; 
and  the  county  authorities,  therefore,  had  no 
right  to  prohibit  the  use  of  this  public  road 
by  the  company  in  placing  Its  poles  thereon, 
and  were  not  authorized  to  have  the  poles 
already  placed  there  removed.  According  to 
the  decisions  of  the  Supreme  Court  just  quot- 
ed, the  state  itself  by  specific  statute  could 
not  prevent  the  company  from  placing  its 
line  along  its  post  roads,  or  stop  the  use  of 
them  after  they  had  been  placed  there.  The 
county  was  only  authorized  to  regulate  the 
use  of  the  privilege  granted  by  Congress. 
The  county  could  designate  a  place  on  the 
public  road  where  the  poles  should  be  erect- 
ed or  burled  in  the  ground.  It  could  lawful- 
ly make  such  regulations  as  would  prevent 
any  unreasonable  obstruction  of  the  public 
road  or  interference  with  public  travel. 

The  learned  trial  Judge  in  the  present 
case,  however,  utterly  Ignored  any  right  of 
the  company  under  the  act  of  Congress.  He 
refused  to  admit  evidence  showing  that  the 
company  had  accepted  the  privilege  of  the  act 
of  July  24,  1866.  In  his  instructions  to  the 
Jury  he  refused  in  any  manner  to  recognize 
the  act  of  Congress  as  at  all  applicable  to  the 
facts  of  the  case.  He  treated  the  agent  of 
the  telegraph  company  as  an  ordinary  tres- 
passer upon  the  public  road.  In  this  we 
think  he  was  in  error.  The  act  of  the  agent 
of  the  company  in  locating  the  telegraph 
poles  should  have  been  interpreted  in  the 
light  of  the  rights  of  the  company  under  the 
act  of  Congress  above  quoted.  Neither  the 
company  nor  its  agents,  in  pursuance  of  these 
rights,  were  in  any  sense  trespassers.  The 
company  was  entitled  to  use  the  road,  sub- 
ject only  to  the  proper  exercise  of  the  police 
power  of  the  county  in  making  regulations  as 
to  the  manner  in  which  it  should  be  used. 
Now,  the  county,  under  the  evidence  in  this 
case,  refused  to  permit  the  use  of  the  road 
at  all.  It  ordered  the  company  to  take  up 
the  poles  already  on  the  road,  and  which  had 
been  on  the  road  for  20  years.  It  refused  to 
designate  any  point  on  the  road  where  these 
poles  could  be  placed.  This  conduct  of  the 
county  authorities  was  not  only  unauthor- 
ized, but  arbitrary.  It  left  the  agents  of  the 
company  only  one  alternative,  either  to  per- 
mit the  poles  to  remain  where  they  were, 
and  had  been  for  many  years  without  ob- 
jection, or  to  exercise  their  judgment  in  re- 
moving the  poles  and  in  replacing  them  on 
such  parts  of  the  public  highway  as  would 
not  interfere  with  ordinary  travel  thereon: 
and  if  the  jury  believed  that  the  agents  of 
the  company  had  made  a  reasonable  and 
proper  exercise  of  this  discretion,  and  had  re- 
placed the  poles  on  the  public  road  in  a  po- 
sition or  location  where  they  would  be  less 
liable  to  interfere  with  public  travel,  and 
where  in  fact  they  did  not  seriously  or  ma- 
terially obstruct  the  ditch  or  drain  of  the 
road,  then,  under  these  circumstances,  the  ac- 
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cosed  should  have  been  acquitted;  and  the 
court  should  have  complied  with  its  written 
requests,  embodying  instructions  to  the  jury 
to  this  effect.  If  such  instructions  had  been 
given  to  the  Jury,  they  could  very  reasona- 
bly have  concluded  that  the  accused  had  not 
violated  the  statute  under  which  the  indict- 
ment was  framed. 

It  is  manifest  that  after  the  road  had  been 
widened  and  the  poles  left  in  the  middle  of 
the  road,  where  they  necessarily  obstructed 
the  road  and  interfered  with  public  travel, 
they  should  have  been  removed.  It  is  equal- 
ly manifest  that  the  county  should  have  des- 
ignated some  place  on  the  road  where  these 
poles  could  have  been  properly  replaced,  so 
that  they  would  not  materially  or  substan- 
tially interfere  with  the  use  of  the  public 
road.  Failing  to  do  this,  and  ordering  the 
company  to  take  up  the  poles  from  the  mid- 
dle of  the  road,  and  not  to  replace  them  on 
any  part  thereof,  it  clearly  did  so  without 
regard  to  the  rights  or  the  privileges  of  the 
company  granted  to  it  by  the  provisions  of 
the  act  of  Congress,  and  if  in  this  exigency, 
caused  by  the  county  through  its  unlawful 
and  arbitrary  conduct,  the  company,  through 
Its  agents,  removed  the  poles  from  the  mid- 
dle of  the  road  and  replaced  them  in  a  loca- 
tion where  they  would  least  interfere  with 
the  rights  of  travelers,  or  would  be  less  like- 
ly to  cause  an  obstruction  to  the  road,  we  do 
not  think  the  county  has  the  right  to  com- 
plain. Indeed,  it  is  difficult  to  Imagine  how 
the  telegraph  company  violated  the  statute 
on  which  the  indictment  was  framed,  or  was 
lacking  in  proper  respect  and  consideration 
for  the  rights  of  the  county  or  the  public, 
when  all  it  did  was  to  remove  the  poles  from 
the  middle  of  the  road,  where  they  were  ob- 
structions to  public  travel,  and  place  them 
on  the  extreme  edge  of  the  road,  where  they 
were  least  likely  to  interfere  with  travel,  and 
in  the  same  relative  position  on  the  road 
where,  before  the  road  was  widened,  they 
had  been  allowed  to  remain  for  nearly  a 
quarter  of  a  century. 

The  question  as  to  whether  the  telegraph 
company  could  lawfully  take  and  use  any 
part  of  the  public  highway, .  without  first 
paying  for  the  part  actually  occupied,  is  not 
Involved.  As  to  this  point,  see  City  of  St. 
Louis  v.  W.  U.  Telegraph  Co.,  148  U.  S;  92, 
13  Sup.  Ct.  485,  37  I*  Ed.  380. 

We  note  a  variance  between  the  allegation 
of  the  indictment  and  the  proof  as  to  the 
character  of  the  poles  alleged  to  constitute 
the  obstructions  complained  of;  the  allega- 
tion being  that  they  were  telephone  poles, 
and  the  proof  showing  that  they  were  tele- 
graph poles.  Richmond  v.  Southern  Bell  Tel. 
A  Tel.  Co.,  174  U.  S.  761,  19  Sup.  Ct.  778,  43 
L.  Ed.  1162,  No  question  was  made  in  the 
record  as  to  the  materiality  of  this  variance; 
but  the  poles  were  treated  by  both  sides  as 
being  poles  of  the  telegraph  company,  cov- 


ered by  the  act  of  Congress.  The  use  of  the 
word  "telephone"  in  the  indictment  seems  to 
have  been  regarded  merely  as  a  clerical  or 
typographical  error. 

For  the  reasons  above  stated,  we  think  the 
conviction  in  this' case  was  unauthorized,  and 
that  a  new  trial  should  have  been  granted. 

Judgment  reversed. 

(11  Oa.  App.  88) 

HORTON  v.  STATE.     (No.  4,048.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(SyUabu*  by  the  Court.) 

District  and  Pbosecuting  Attorneys  ({  3*) 
—Solicitor  op  City  Court— Appointment. 
The  presiding  judge  of  a  city  court  in  this 
state  is  authorized  to  appoint  a  solicitor  pro 
tern.,  in  the  absence  of  the  solicitor  of  the 
court,  or  in  the  event  of  his  disqualification,  to 
represent  *  the  prosecution  in  criminal  cases 
pending  in  the  court,  and  the  solicitor  pro  tern, 
thus  appointed  would  be  authorized  to  sign 
accusations  filed  in  the  court,  and  in  every  re- 
spect to  represent  the  state  in  the  prosecution 
of  criminal  offenses  pending  in  the  court. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  %%  10-17; 
Dec.  Dig.  §  3.*] 

Error  from  City  Court  of  Cairo;  J.  R. 
Singletary,  Judge. 

W.  A.  Horton  was  convicted  of  misde- 
meanor, and  brings  error.     Affirmed. 

Roscoe  Luke,  R.  C.  Bell,  and  Ira  Car- 
lisle, for  plaintiff  in  error.  W.  J.  Willie,' 
Sol.,  J.  Q.  Smith,  and  M.  L.  Ledford,  Sol. 
pro  tern.,  for  the  State. 

HILL,  C.  J.  This  was  an  accusation  in 
the  city  court  of  Cairo,  charging  the  ac- 
cused with  a  misdemeanor.  A  motion  was 
made  to  quash  the  accusation,  on  the 
grounds  that  it  appears  not  to  have  been 
signed  by  the  solicitor  of  the  city  court  of 
Cairo,  who  was  duly  elected  and  qualified 
as  the  solicitor  of  the  court,  and  was  the 
only  officer  authorized  to  sign  accusations 
in  the  city  court,  but  was  signed  by  a  so- 
licitor pro  tern.,  and  there  was  no  authority 
for  the  judge  to  appoint  any  one  as  solicitor 
pro  tern.,  and  the  solicitor  pro  tern,  was  not 
authorized  by  law  to  sign  such  accusations 
as  a  solicitor  pro  tern.  The  court  over- 
ruled the  motion,  and  this  judgment  is  here 
for  review.  We  think  the  motion  was  prop- 
erly overruled,  for  two  reasons: 

1.  The  act  creating  the  city  court  of  Cairo 
(Acts  1906,  p.  191)  authorizes  the  judge  of 
that  court,  where  not  otherwise  expressly 
provided,  to  perform  any  acts  necessary  to 
the  proper  conducting  of  the  business  of 
the  court,  and  that  could  properly  be  per- 
formed by  a  judge  of  the  superior  court 
under  similar  circumstances.  Section  4929 
of  the  Civil  Code  of  1910  provides  that 
the  presiding  judge,  wherever  the  solicitor 
general  is  absent,  or  is  indisposed,  or  is 
disqualified,  from  Interest  or  relationship, 
to  engage  in  the  prosecution,  must  appoint 
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a  competent  attorney  of  the  circuit  to  act 
in  his  place,  where  the  duly  constituted 
solicitor  of  that  court  was  for  any  reason 
disqualified  or  absent 

2.  Besides,  the  power  to  appoint  a  solic- 
itor pro  tern,  in  the  absence  of  the  solicitor, 
would  be  inherent  in  the  court,  where  re- 
quired by  the  exigencies  of  the  business 
pending  before  the  court  We  cannot  pos- 
sibly see  how  the  accused  could  have  been 
hurt  by  the  fact  that  the  solicitor  pro  tern., 
rather  than  the  solicitor,  signed  the  accu- 
sation against  him  based  on  the  affidavit 
The  objection  to  the  accusation  on  this 
ground  was  wholly  without  merit 

Judgment  affirmed. 


(11  Ga.  App.  34) 

HOLT  T.  STATE.     (No.  3,744.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(SyUabu$  by  the  Court.) 

1.  Relieving  Solicitor. 

The  question  of  law  raised  by  the  special 
plea  is  fully  controlled  by  the  decision  of  this 
court  in  Horton  v.  State,  74  S.  B.  559,  this 
day  decided. 

2.  Extortion    (|    15*)—  Evidence  —  Suffi- 

CIENCT 

The  verdict  is  without  any  evidence  to 
support  it  as  to  the  existence  of  the  essential 
element  of  criminal  intent 

[Ed.  Note.— For  other  cases,  see  Extortion, 
Cent  Dig.  |  14;  Dec.  Dig.  |  15.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  Extortion  ($  5*)— Elements  of  Offense 
—Intent. 

A  deputy  sheriff,  who,  on  being  directed 
to  arrest  persons  charged  with  criminal  of- 
fenses, in  good  faith  accepted  $10  from  each  of 
them  as  a  cash  bond,  and  refused  to  pay  over 
the  money  to  the  mayor  of  the  city,  or  the 
clerk  or  the  solicitor  of  the  city  court,  but  de- 
posited it  In  a  bank  for  the  court,  and  never 
claimed  any  interest  in  it  nor  used  the  money, 
though  he  had  no  authority  to  take  such  a 
cash  bond,  was  not  guilty  of  extortion,  under 
Pen.  Code  1910,  f  302,  providing  that  extor- 
tion shall  consist  m  any  public  officer's  unlaw- 
fully taking,  by  color  of  nis  office,  any  money 
or  thing  of  value  that  is  not  due  to  him,  or 
is  more  than  due. 

[Ed.  Note.— For  other  cases,  see  Extortion, 
Cent  Dig.  $  5;   Dec  Dig.  $  5.*] 

4.  Extortion  ($  1*)— Elements  of  Offense. 

The  technical  legal  meaning  of  "extortion" 
is  the  taking  of  money  or  anything  of  value  by 
an  officer  by  color  of  his  office,  either  when 
none  is  due  him,  or  more  than  is  due  him,  or 
probably  where  it  is  not  yet  due,  or  the  op- 
pressive misuse  of  official  power  by  the  re- 
jection of  money  (citing  3  words  and  Phrases 
Judicially  Defined,  2623). 

[Ed.  Note.— For  other  cases,  see  Extortion, 
Cent  Dig.  |  1;   Dec  Dig.  |  L*] 

Error  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

T.  L.  Holt  was  convicted  of  extortion,  and 
brings  error.    Reversed. 

Haygood  &  Cutts  and  Elkins  &  Wall,  for 
plaintiff  in  error.  Alex.  J.  McDonald,  Sol., 
and  L.  Kennedy,  for  the  State. 


HILL,  C.  J.  1.  The  plaintiff  in  error  was 
convicted  of  the  offense  of  extortion,  and  he 
excepts  to  the  Judgment  overruling  his  mo- 
tion for  a  new  trial. 

{1]  Before  pleading  to  the  merits,  the  ac- 
cused filed  a  special  plea  setting  up  the  fol- 
lowing facts:  An  accusation  was  filed  against 
him,  signed  by  the  solicitor  of  the  city  court, 
and  based  upon  the  affidavit  of  the  solicitor, 
charging  the  offense  of  extortion.  The  pre- 
siding Judge  quashed  this  accusation,  and 
entered  an  order  appointing  a  solicitor  pro 
tern.,  apparently  entertaining  the  view  that 
the  solicitor  of  the  court  was  disqualified, 
because  he  had  made  the  affidavit  upon  which 
an  accusation  was  based.  The  solicitor  pro 
tern,  preferred  the  accusation,  based  upon  the 
affidavit  of  the  solicitor.  It  is  insisted  that 
this  affidavit  was  illegal,  because  the  law 
does  not  contemplate  or  authorize  the  ap- 
pointment of  a  solicitor  pro  tern,  upon  the 
disqualification  of  the  regular  solicitor,  and 
that  no  valid  accusation  can  be  preferred 
against  the  accused  in  the  city  court  based 
upon  an  affidavit  made  by  the  solicitor  of  the 
city  court,  and  that  the  accusation  was  there- 
fore invalid,  and  should  be  quashed.  This 
plea  was  overruled. 

We  think  the  plea  was  properly  overruled. 
We  do  not  agree  to  the  proposition  that  the 
solicitor  of  a  court  cannot  himself,  if  he 
knows  the  facts  upon  which  the  affidavit  is 
based,  make  such  affidavit  and  subsequently 
prefer  an  accusation  charging  the  offense  cov- 
ered by  the  affidavit  The  making  of  the  af- 
fidavit does  not  disqualify  the  solicitor  from 
subsequently  preferring  the  accusation  and 
prosecuting  the  case.  The  action  of  the  pre- 
siding Judge,  however,  in  relieving  the  regu- 
lar solicitor  of  the  prosecution  of  the  case, 
because  he  had  made  the  affidavit  upon  which 
the  accusation  was  founded,  and  appointing 
a  solicitor  pro  tern,  to  conduct  the  prosecu- 
tion, was  fully  authorized,  and  was  not  a 
matter  of  which  the  accused  could  complain. 
Horton  v.  State,  74  S.  E,  559,  this  day  de- 
cided by  this  court 

[2]  2.  Numerous  special  assignments  of  er- 
ror are  contained  In  the  amended  motion  for 
a  new  trial ;  but  the  view  that  we  entertain 
of  the  merits  of  the  case  renders  unnecessary 
a  decision  of  the  special  questions  made. 
The  facts  make  the  following  case:  The  ac- 
cused was  the  deputy  sheriff  of  the  county, 
and  was  assigned  to  duty  in  the  city  court 
He  was  directed  by  the  solicitor  to  arrest 
three  women  charged  with  some  criminal  of- 
fense. He  went  to  the  home  of  these  women, 
and  told  them  that  he  had  come  to  arrest  them. 
It  does  not  appear  that  the  accused  had  in 
his  possession  any  warrant  and  the  fact  is 
not  material.  The  women  objected  to  being 
arrested,  and  asked  the  officer  if  there  was 
any  way  to  avoid  an  arrest  He  finally  con- 
sented to  accept  from  each  of  the  women  $10 
as  a  "cash  bond"  for  their  appearance,  and 
in  pursuance  of  this  agreement  the  $10  was 
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delivered  to  him  by  each  of  the  women. 
The  accused  returned  to  the  sheriff's  office 
and  reported  the  fact  that  he  had  taken 
"cash  bonds"  for  the  appearance  of  the 
women.  For  some  reason  the  mayor  of  the 
city  of  Fitzgerald  and  the  clerk  of  the  city 
court  and  the  solicitor  of  the  city  court 
demanded  that  the  deputy  •  sheriff  pay  over 
the  money  to  them,  and  this  the  deputy  sher- 
iff declined  to  do.  The  deputy  sheriff,  in  his 
statement  to  the  jury,  admitted  receiving  the 
money,  and  said  that  he  thought  that  he  had 
a  right  to  receive  it  as  "cash  bonds";  that 
he  promptly  notified  the  sheriff  that  he  had 
received  It;  that  it  was  deposited  in  the 
bank  for  the  court,  and  that  he  had  never 
claimed  any  Interest  in  it  as  an  officer  or 
otherwise ;  that  he  had  not  used  the  money, 
and  that  It  was  still  In  the  bank,  subject  to 
the  order  of  the  court ;  that,  when  the  ques- 
tion was  made  as  to  his  right  to  accept  the 
money  as  "cash  bonds,"  he  consulted  Mr.  El- 
kin,  Judge  Kennedy,  and  Judge  Haygood, 
and  asked  their  advice  as  to  what  to  do  with 
the  money,  and  they  advised  him  to  hold  It 
until  the  regular  term  of  the  city  court,  and 
said  that  they  would  take  an  order  for  the 
proper  disposition  of  the  money.  The  at- 
torneys referred  to  by  the  accused  were  not 
Introduced  by  the  accused  in  his  behalf,  but 
his  statement  was  not  controverted. 

[3]  There  is  no  evidence  to  show  that  the 
official  took  the  money  from  the  women  for 
his  own  personal  use,  or  that  he  demanded 
the  same  by  virtue  of  his  official  position. 
He  seems  to  have  consented  to  accept  the 
money  as  "cash  bonds,"  under  the  Impression 
that  be  had  a  right  to  take  "cash  bonds." 
In  other  words,  there  seems  to  be  an  utter 
absence  of  any  evidence  of  criminal  intent 
on  the  part  of  the  accused.  It  may  be  con- 
ceded that  he  had  no  right  to  take  a  "cash 
bond" ;  but  this  fact  would  not  be  sufficient 
of  itself  to  show  any  criminal  Intent,  es- 
pecially in  view  of  the  well-known  practice 
indulged  In  by  the  officers  of  this  state  of 
taking  "cash  bonds"  In  criminal  cases.  Penal 
Code  1910,  |  302,  defines  the  offense  of  ex- 
tortion as  follows:  "Extortion  shall  consist 
In  any  public  officer's  unlawfully  taking,  by 
color  of  his  office,  from  any  person  any  mon- 
ey or  thing  of  value  that  Is  not  due  to  him, 
or  more  than  is  due."  The  word  "extortion" 
acquired  a  technical  meaning  at  common  law, 
and  was  defined  to  be  the  corrupt  or  unlaw- 
ful taking  by  an  officer  of  money  or  anything 
of  value  that  is  not  due  him,  or  the  cor- 
rupt and  unlawful  taking  of  money  or  any- 
thing of  value  more  than  Is  due  him,  or  be- 
fore it  is  due  him;  and  the  offense  of  ex- 
tortion, as  defined  by  the  Code  section,  supra, 
seems  to  embody  the  same  meaning. 

[4]  The  technical  legal  meaning  of  the 
word  is  the  taking  of  money  or  anything  of 
value  by  an  officer  by  color  of  his  office,  ei- 
ther when  none  is  due  him;  or  more  than  is 
74  S.B.-36 


due  him,  or  probably  where  It  Is  not  yet  due. 
3  Words  and  Phrases  Judicially  Defined, 
2623.  While  in  its  larger  sense  it  signifies 
any  oppressive  taking  of  money  under  color 
of  right,  in  its  strict  sense  it  signifies  the 
taking  of  money  as  costs  by  an  officer,  by 
color  of  his  office,  where  none,  or  only  a 
part,  is  due.  In  other  words,  the  offense  of 
extortion  consists  of  the  oppressive  misuse 
of  official  power  by  the  exaction  of  money. 
Now,  the  evidence  in  this  case  indisputably 
shows  that  the  accused,  as  deputy  sheriff, 
did  not  demand  or  extort 'from  the  three 
women  the  money  in  question  as  costs  due 
him  In  the  case.  He  accepted  it  from  them 
in  lieu  of  their  bond,  and  as  a  "cash  bond," 
under  the  belief  that  as  an  officer  he  had  the 
right  to  accept  a  "cash  bond."  He  did  not 
exact  the  money  for  his  own  use.  He  held 
it  in  trust  for  the  women,  who  on  their  ap- 
pearance were  entitled  to  receive  it  back. 
The  undisputed  evidence  is  that  he  did  not 
use  the  money,  but  deposited  it  in  the  bank, 
where  at  the  time  of  the  trial  it  was  held 
subject  to  the  order  of  the  court.  Under 
these  facts  It  seems  to  us  that  his  conviction 
of  the  offense  of  extortion  was  unauthoriz- 
ed. Even  if  it  be  conceded  that  he  had  no 
right  to  accept  from  these  women  a  "cash 
bond"  for  their  appearance,  yet  bis  doing  so 
was  a  mistake  of  law;  *  and  while  ignorance 
of  the  law  Is  no  excuse,  yet  there  can  be  no 
offense  unless  there  is  a  joint  union  or  op- 
eration of  act  and  intent,  and  if  the  act  of 
the  officer  in  taking  the  cash  bond  was  not 
authorized  by  law,  there  certainly  seems  to 
have  been  no  criminal  intent  on  his  part  In 
doing  the  act 
Judgment  reversed. 

POTTLE,  J.,  not  presiding. 

(U  Om.  App.  46) 

BENTLEY  v.  CITY  OF  ATLANTA 

(No.  3,822.) 

(Court  of  Appeals  of  Georgia.    March  19, 1912. 
Rehearing  Denied  April  16,  1912.) 

* 

(ByUabut  by  the  Court.) 

Sufficiency  of  Evidence. 

The  evidence  authorized  the  inference  of 
the  defendant's  guilt,  and  the  judge  did  not  err 
in  dismissing  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

W.  F.  Bentley  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta.  From 
an  order  dismissing  a  certiorari,  he  brings 
error.    Affirmed. 

John  A.  Boykin,  for  plaintiff  In  error.  Jas. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defend- 
ant in  error. 

RUSSELL,  J.     Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 
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FLAGG  v.  STATE.     (No.  4,054.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  576*)— Time  fob  Tbial 
—Effect  of  Delay. 

Where  demand  for  trial  in  a  criminal  case 
for  an  offense  not  affecting  life  is  regularly 
allowed,  the  failure  of  the  state  to  place  the 
accused  on  trial  at  either  the  first  or  the  sec- 
ond term  after  the  demand  is  made  operates 
as  an  absolute  acquittal  and  discharge,  provid- 
ed qualified  juries  are  impaneled  at  both  terms, 
unless  the  accused  has  done  some  affirmative 
act  which  in  law.  would  amount  to  a  waiver  of 
his  demand.  Mere  silence  at  the  second  term, 
and  failure  to  brin£  the  fact  of  the  demand  to 
the  court's  attention,  will  not  amount  to  a 
waiver. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  1297-1304;  Dec,  Dig.  § 
576>] 

2.  Criminal  Law  (5  576*)— Time  fob  Tbial 
—Effect  of  Delay. 

Voluntary  absence  from  court  will  operate 
as  a  waiver  of  the  demand;  but  involuntary 
absence  at  the  second  term,  caused  by  confine- 
ment in  the  county  chain  gang  under  a  mis- 
demeanor sentence  imposed  at  the  first  term, 
is  not  within  the  exception  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  $§  1297-1304;  Dec.  Dig.  $ 
576.*] 

3.  Criminal  Law  (§  576*)— Time  fob  Tbial 
—Effect  of  Delay. 

Absence  of  the  accused  at  the  third  term, 
after  the  failure  to  comply  with  the  demand 
has  entitled  the  accused  to  an  acquittal,  is  no 
reason  for  refusing  to  sustain  a  motion,  made 
at  that  term  by  his  counsel,  to  complete  the 
record  by  granting  an  order  of  discharge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1297-1304;  Dec.  Dig.  § 
576.*] 

4.  Convicts   (|  2*)— Control— Presence  of 
Accused— Power  of  Court. 

The  courts  of  this  state  have  inherent 
power  to  cause  the  production  in  court  of  a 
convict  serving  a  penal  sentence  in  the  state 

Eenitentiary  or  county   chain  gang,   whenever 
is  presence  is  needed  for  a  lawful  purpose. 
[Ed.   Note.— For  other  cases,   see  Convicts, 
Cent.  Dig.  §§  11-16;   Dec  Dig.  5  2.*] 

5.  Convicts  (|  5*)— Crimes. 

The  rule  of  the  common  law  that  one 
attainted  of  a  felony  could  not  be  tried  again 
for  another  felony  has  never  been  of  force  in 
this  state. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent.  Dig.  5  4;   Dec.  Dig.  §  5.*] 

6.  Convicts  (J  5*)— Crimes. 

The  fact  that  one  is  serving  a  misdemean- 
or sentence  in  a  county  chain  gang  constitutes 
no  reason  why  he  cannot  be  brought  to  trial 
and  sentenced  under  an  indictment  or  accusa- 
tion charging  another  offense. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent  Dig.  $  4;    Dec.  Dig.  $  5.*] 

7.  Right  to  Discharge— Order. 

The  plaintiff  in  error  was  entitled  to  his 
discharge,  and  an  order  to  that  effect  should 
have  been  entered. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty ;   J.  B.  Park,  Judge. 

Gid  Flagg  was  indicted  for  assault  with 
intent  to  murder.  To  an  order  refusing  to 
discharge  him,  on  account  of  failure  of  the 


state  to  put  him  on  trial  at  the  second  term 
after  a  demand  for  trial  had  been  allowed, 
he  brings  error.    Reversed. 

The  plaintiff  in  error  was  under  indict- 
ment for  assault  with  intent  to  murder.  The 
exception  is  to  the  refusal  to  grant  an  order 
discharging  and  acquitting  him,  on  account 
of  the  failure  of  the  state  to  put  him  on 
trial  at  the  second  term  after  a  demand  for 
trial  had  been  allowed  and  entered  upon  the 
minutes  of  the  court.  The  demand  was  made 
at  the  January  term,  1911.  The  next  July 
term  was  not  convened,  but  was  adjourned 
over  till  November,  at  which  time  the  plain- 
tiff in  error  was  serving  a  misdemeanor 
sentence  in  the  county  chain  gang;  but  he 
was  present  in  court  as  a  witness,  having 
been  brought  there  by  the  chain  gang  au- 
thorities for  that  purpose.  He  was  not  tried 
at  that  term,  and  at  the  succeeding  January- 
term  his  counsel,  while  the  accused  was  still 
absent  at  work  on  the  chain  gang,  moved  for 
an  order  adjudging  that  he  stand  acquitted 
of  the  charge  made  in  ,the  indictment  upon 
which  the  demand  for  trial  had  been  made. 

• 

Erwin  Sibley,  for  plaintiff  in  error.  Jos. 
B.  Pottle,  Sol.  Gen.,  for  the  State. 

POTTLE,  J.  [1]  1,  2.  The  Constitution  of 
this  state  guarantees  to  one  accused  of  crime 
a  speedy  trial,  and  in  aid  of  this  guaranty 
our  statute  allows  him  to  make  demand  for 
trial  for  an  offense  "not  affecting  his  life," 
and  requires  that,  unless  a  trial  be  had  at  the 
first  or  second  term  after  demand,  the  pris- 
oner shall  be  discharged,  provided  that  at 
both  terms  there  are  juries  regularly  im- 
paneled and  qualified  to  try  him.  Penal 
Code  1910,  |  983,  Under  the  statute  the  only 
prerequisite  to  a  discharge  after  the  second 
term  is  that  demand  shall  be  made  and  al- 
lowed, and  qualified  juries  be  impaneled;  but, 
upon  general  principles,  our  courts  have 
raised  another  exception,  namely,  that  the 
failure  to  try  be  not  due  to  the  voluntary 
act  of  the  prisoner,  as,  for  instance,  volun- 
tary absence  from  court,  or  obtaining  a  post- 
ponement to  another  term,  and  the  like. 
In  all  such  cases  the  prisoner  will  be  held 
to  have  waived  his.  demand.  It  has  been 
said  many  times  that,  unless  the  demand  be 
waived  by  some  affirmative  act  of  the  pris- 
oner, the  only  alternative  is  trial  or  acquit- 
tal by  discharge.  Nix  v.  State,  5  Ga.  App. 
835,  63  S.  E.  926;  Collins  v.  Smith,  7  Ga. 
App.  653,  67  S.  E.  847;  Thornton  v.  State, 
7  Ga.  App.  752,  67  S.  E.  1055;  Dublin  v. 
State,  126  Ga.  581,  55  S.  E.  487,  and  cita- 
tions ;  Walker  v.  State,  89  Ga.  482,  15  S.  E. 
553. 

[2]  It  is  not  incumbent  upon  the  accused 
or  his  counsel  to  make  any  further  motion  or 
demand  at  the  second  term.  They  may  sit 
mute.  The  demand  having  been  regularly 
and  lawfully  made,  the  accused  may  thence- 
forward rely  upon  his  right  to  a  discharge, 
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if  the  state  fails  to  comply  by  the  end  of 
the  second  term  with  the  demand  already 
made;  the  only  duty  imposed  upon  him  be- 
ing that  he  be  not  voluntarily  absent  from 
the  court,  and  that  he  have  done  no  other 
act  which  in  law  would  amount  to  a  waiver 
of  his  demand.  No  formal  order  of  discharge 
is  necessary.  Acquittal  results  automatically 
by  operation  of  law  after  the  adjournment 
of  the  second  term.    Thornton  v.  State,  supra. 

[3]  3.  From  this  it  necessarily  results  (and 
it  was  expressly  so  decided  in  the  case  just 
cited)  that  the  absence  of  the  accused  after 
the  second  term,  when  his  counsel  moves  for 
a  completion  of  the  record  by  an  order  of 
discharge  and  acquittal,  is  no  reason  for  re- 
fusing to  grant  the  order. 

[4]  4-7.  The  judgment  of  the  trial  judge 
in  the  present  case  must  be  sustained,  if  at 
all,  either  upon  the  theory  that  the  accused 
was  absent  by  his  own  fault,  and  the  state 
was  not  bound  to  procure  his  presence,  or 
upon  the  ground  that,  being  in  the  custody 
of  the  county  chain  gang  authorities,  serv- 
ing another  sentence,  the  court  was  without 
power  to  compel  his  attendance,  put  him  upon 
trial,  and  impose  sentence  in  another  case,  un- 
til after  the  expiration  of  the  first  sentence. 
There  may  be  cogent  reasons  why  there 
should  be  a  statutory  suspension  of  the  de- 
mand during  imprisonment  under  sentence  in 
a  case  previously  tried;  but  the  courts  can- 
not imply  an  exception  not  warranted  by  the 
language  of  the  statute.  In  no  fair  sense  can 
it  be  said  that  the  absence  of  the  accused 
from  court  while  he  was  in  the  chain  gang 
was  voluntary.  His  imprisonment  was,  of 
course,  the  result  of  his  own  misconduct;  but 
the  confinement  was  involuntary,  and  the  en- 
forced absence  resulting  therefrom  was  not 
the  consequence  of  any  act  of  the  accused 
over  which  he  had  control. 

We  come,  therefore,  to  the  last  point,  which 
is  the  real  ground  upon  which  state's  counsel 
seeks  to  uphold  the  judgment  of  the  trial 
court.  There  is  no  statute  of  this  state  which 
expressly  authorizes  the  court  to  take  into 
custody  and  put  on  trial  a  person  already 
serving  a  sentence  under  an  indictment  upon 
which  he  has  previously  been  tried.  The 
General  Assembly  has  enacted  a  statute  pro- 
viding machinery  for  bringing  a  convict  into 
court  to  testify  as  a  witness;  but  it  was 
expressly  declared  that  the  proceeding  au- 
thorized by  the  act  should  be  cumulative. 
Penal  Code  1910,  S$  1180-1184.  It  cannot  be 
doubted  that,  under  the  court's  inherent  pow- 
er, there  is  ample  authority,  irrespective  of 
this  statute,  to  procure  the  attendance  of 
convicts  as  witnesses.  At  common  law  the 
writ  of  habeas  corpus  was  used  for  this  pur- 
pose, as  well  as  to  remove  a  prisoner  from 
one  jurisdiction  to  another  where  his  pres- 
ence was  needed.  3  Bl.  Com.  130.  When  a 
convict  is  serving  a  penal  sentence,  he  is  in 
the  custody  of  the  state  or  its  authorities. 
In  a  sense  he  is  the  property  of  the  state. 
His  labor  belongs  to  the  state.    Having  for- 


feited his  right  to  freedom,  he  is  completely 
under  the  dominion  and  control  of  the  state, 
with  no  rights  save  those  which  the  law  in 
its  humanity  may  accord  him.  It  would,  in 
deed,  be-  remarkable  if  the  state,  which  has 
full  power  to  reach  out  and  bring  into  court 
one  of  its  citizens  while  in  the  full  enjoy- 
ment of  his  liberty,  could  not  find  a  process 
by  which  one  of  its  convicts  could  be  brought 
into  court  for  any  purpose  for  which  his 
presence  could  lawfully  be  required.  We 
have  not  the  slightest  doubt  of  the  full  and 
complete  power  of  the  courts  to  adopt  ap- 
propriate measures  to  obtain  a  convict's  pres- 
ence in  any  proper  case. 

[5]  It  seems  to  have  been  the  rule  at  com- 
mon law  that  where  one  was  attainted  of  a 
felony  he  could  not  be  tried  again  for  the 
same  or  any  other  felony,  for  the  reason  that 
by  the  attainder  the  prisoner  became  dead  in 
law  and  had  forfeited  all  he  had,  so  that  it 
would  have  been  superfluous  "to  endeavor  to 
attaint  him  a  second  time."  4  Bl.  Com.  337. 
But  this  doctrine  is  obviously  not  applicable 
with  us,  and  has  not  usually  been  followed 
In  this  country.  Thomas  v.  People,  67  N.  Y. 
218;  Coleman  v.  State,  35  Tex.  Cr.  R.  404, 
33  S.  W.  1083;  Singleton  v.  State,  71  Miss. 
782, 16  South.  295,  42  Am.  St  Rep.  488 ;  Peo- 
ple v.  Flynn,  7  Utah,  378,  26  Pac.  1114.  In 
Missouri  it  was  held  that  a  statute  of  that 
state  required  the  enforcement  of  the  com- 
mon-law rule.  State  v.  Buck,  120  Mo.  479, 
25  S.  W.  573. 

[I,  7]  The  courts  of  this  state  have  power 
to  adjudge  that  one  sentence  shall  begin  at 
the  expiration  of  another  previously  impos- 
ed at  the  same  term.  Here  the  prisoner  was 
serving  a  misdemeanor  sentence.  If  he  had 
been  tried  for  the  felony  and  convicted,  the 
court  would  have  had  power  to  provide  that 
the  sentence  in  the  felony  case  should  begin 
at  the  expiration  of  the  misdemeanor  sen- 
tence. Whether  any  part  of  the  latter  sen- 
tence imposed  at  a  previous  term  could  have 
been  extinguished  by  being  merged  into  the 
felony  sentence  we  need  not  inquire ;  but,  at 
any  rate,  such  a  merger  would  afford  the 
prisoner  no  ground  for  complaint 

The  plaintiff  in  error  was  serving  a  sen- 
tence imposed  by  the  court  in  which  the 
felony  indictment  was  pending.  Both  the 
court  and  the  prosecuting  attorney  were 
bound  to  know  of  this  sentence.  The  attor- 
ney for  the  accused  was  under  no  duty  to 
call  the  court's  attention  to  the  fact  of  his 
imprisonment.  It  was  the  duty  of  the  court 
to  send  for  him  and  put  him  on  trial.  In 
addition  to  this,  it  appears  from  the  agreed 
statement  of  facts  that  the  convict  was  in 
court  as  a  witness  during  the  term.  This 
was  sufficient  notice  to  the  court  and  the  so- 
licitor that  he  was  confined  in  the  chain  gang 
even  if  such  notice  were  necessary;  and  as 
the  state  had  full  power  to  put  the  accused 
on  trial,  the  failure  to  do  so  operated  abso- 
lutely to  discharge  him  from  the  felony  in- 
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dictment     This   conclusion   clearly   results 
from    previous    decisions    of    the    Supreme 
Court,  as  well  as  of  this  court. 
Judgment  reversed. 

(11  Ga.  App.  46) 

BROWNING  v.   CITY   OF   WAYCROSS. 

(No.  8,983.) 

{Court  of  Appeals  of  Georgia.     April  2,  1912. 
Rehearing  Denied  April  16,  1912.) 

(Syllabus  by  the  Court.) 

Commerce  (§§  43,  44*)— Subjects  or  Regu- 
lation . 

The  interstate  commerce  clause  of  the 
federal  Constitution  does  not  prohibit  a  state 
or  one  of  its  subordinate  political  subdivisions 
from  imposing  a  reasonable  occupation  tax 
upon  the  business  of  "putting  up  or  erecting 
lightning  rods,"  and  a  person  engaged  in  such  a 
business  is  subject  to  the  tax,  notwithstanding 
it  appears  that  the  lightning  rods  were  sold  by 
him  as  agent  for  a  nonresident  manufacturer, 
under  a  contract  which  required  the  seller  to 
install  the  lightning  rods.  This  is  true,  with- 
out reference  to  whether  the  lightning  rods  are 
shipped  from  the  foreign  state  directly  to  the 
purchaser,  or  are  shipped  as  a  part  of  a  com- 
mon mass  with  other  property  of  the  same 
character  to  the  agent  of  the  seller  and  dis- 
tributed by  him  to  the  purchaser.  Such  a  tax 
affects  only  incidentally,  and  does  not  impose 
an  unlawful  burden  upon,  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  |ft  82,  35;  Dec.  Dig.  §§  43,  44.*] 

Error  from  Superior  Court,  Ware  County ; 
T.  A.  Parker,  Judge. 

E.  A.  Browning  was  convicted  of  violating 
an  ordinance  of  the  City  of  Waycross,  and 
brings  error.    Affirmed. 

J.  L.  Sweat,  for  plaintiff  in  error.  C.  L. 
Redding  and  Wilson,  Bennett  &  Lambdln,  for 
defendant  in  error. 

POTTLE,  J.  The  plaintiff  In  error  was 
convicted  of  the  violation  of  an  ordinance  of 
the  city  of  Waycross,  and  excepts  to  the 
overruling  of  his  certiorari. 

The  ordinance  imposed  an  occupation  tax  of 
$25  "upon  lightning  rod  agents  or  dealers 
engaged  In  the  business  of  putting  up  or 
erecting  lightning  rods."  The  plaintiff  in  er- 
ror was  employed  as  agent  of  the  St  Louis 
Lightning  Rod  Company,  a  nonresident  cor- 
poration, to  solicit  and  sell  lightning  rods. 
During  the  year  1911  he,  together  with  an- 
other agent  of  that  company,  solicited  a  large 
number  of  orders  in  the  city  of  Waycross. 
The  manner  in  which  the  business  was  car- 
ried on  was  that  the  purchaser  would  deliver 
to  the  soliciting  agent  a  written  order,  ad- 
dressed to  the  agent,  for  a  certain  quantity 
and  quality  of  lightning  rods,  and  at  a  cer- 
tain price.  In  the  written  order  there  was 
nothing  said  directly  in  reference  to  the  in- 
stallation of  the  lightning  rods  bought;  but 
it  was  understood  that  this  was  to  be  done 
by  the  agent  taking  the  order,  or  some  other 
agent  of  the  seller.  It  was  the  practice  that 
the  orders,  when  taken,  were  forwarded  to 


the  residence  of  the  seller,  and  when  a  suf- 
ficient quantity  to  make  up  a  car  load  had 
been  sold,  as  shown  by  these  orders,  the  car 
would  be  shipped  to  Waycross,  consigned  to 
the  St.  Louis  Lightning  Rod  Company.  Up- 
on arrival  of  the  car  in  Waycross,  the  agent 
who  was  to  make  delivery  would  take  the 
lightning  rods  from  the  car,  load  them  on  a 
wagon,  and  deliver  them  in  this  way  from 
house  to  house  to  the  purchasers.  There  was 
no  mark  on  any  particular  set  of  lightning 
rods  to  indicate  that  they  were  designed  for 
any  particular  individual.  They  were  receiv- 
ed in  bulk  by  the  agent,  and  from  the  car 
of  rods  the  various  orders  would  be  filled  ac- 
cording to  the  specifications  set  out  in  each. 
It  required  special  skill  to  put  the  rods  to- 
gether and  install  them  on  the  house,  but 
this  was  done  without  any  extra  charge  over 
and  above  the  amount  stated  in  the  order. 
When  the  rods  were  installed  on  the  house, 
the  amount  of  each  order  would  be  collected 
In  cash  or  notes  by  the  agent  and  transmit- 
ted to  his  employer  in  St.  Louis.  The  plain- 
tiff in  error  had  not  paid  the  occupation  tax 
required  by  the  ordinance  for  the  year  19119 
nor  had  any  one  else  paid  It  for  him. 

The  only  point  presented  for  our  considera- 
tion is  whether  the  ordinance  of  the  city  of 
Waycross  is  void,  as  being  in  conflict  with 
the  interstate  commerce  clause  of  the  fed- 
eral Constitution.  In  1899,  upon  the  authori- 
ty of  the  decisions  of  the  Supreme  Court  of 
the  United  States,  as  they  were  then  under- 
stood and  construed,  the  Supreme  Court  of 
this  state  held  that  the  commerce  clause  of 
the  federal  Constitution  does  not  prevent  a 
state  from  Imposing  for  revenue  purposes  a 
license  tax  upon  agents  of  principals  residing 
in  other  states,  who  make  executory  con- 
tracts for  the  sale  of  goods,  and  who,  when 
the  goods  are  shipped  into  this  state,  receive 
them  in  bulk,  break  the  original  packages  in 
which  they  are  contained,  and  distribute' 
them  among  the  customers.  Racine  Iron  Co. 
v.  McCommons,  111  6a.  536,  36  S.  Et.  866,  51 
L.  R.  A.  134.  That  decision  was  based  upon 
the  idea  that  the  goods  having  been  shipped 
into  this  state  in  bulk  to  the  agent,  who  dis- 
tributed them  among  the  purchasers  in  com- 
pliance with  their  respective  contracts,  the 
state  had  complete  authority  to  impose  a  tax 
upon  the  business  of  the  agent,  since  the 
goods  were  not  actually  delivered  to  the  pur- 
chaser until  after  they  became  a  part  of  the 
mass  of  property  in  this  state.  After  the  ren- 
dition of  that  decision,  and  in  1903,  the  Su- 
preme Court  of  the  United  States  had  under 
consideration  a  case  from  North  Carolina  in- 
volving practically  the  identical  facts  of  the 
McCommons  Case.  Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622,  23  Sup.  Ct  229,  47  L.  Ed. 
336.  In  that  case  it  appeared  that  the  agent 
took  orders  for  portraits  to  be  shipped  into 
North  Carolina  by  a  Chicago  corporation, 
that  the  orders  were  taken  and  forwarded  to 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Ind 
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this  corporation,  and  when  a  sufficient  num- 
ber had  accumulated  the  corporation  would 
load  the  portraits  into  a  car  and  ship  them 
by  freight  to  North  Carolina,  consigned  to  the 
•order  of  the  corporation  itself,  or  to  its 
agent  Upon  arrival  of  the  car,  the  agent 
would  take  charge  of  It,  put  the  portraits  in 
the  frames  to  which  they  belonged,  respec- 
tively, and  deliver  them  to  the  purchasers. 
The  Supreme  Court  of  North  Carolina  held 
that  the  ordinance  was  a  valid  exercise  of 
the  taxing  power  of  the  city  of  Greensboro, 
for  the  reason  that  the  portraits  were  ship- 
ped to  the  order  of  the  seller,  and  the  agent 
of  the  seller  opened  the  boxes  in  which  the 
portraits  were  shipped,  took  out  the  portraits 
and  frames,  assorted  them  and  put  them  to- 
gether, and  delivered  them  to  the  purchas- 
ers in  the  city  of  Greensboro.  This  was 
thought  by  the  Supreme  Court  of  North  Caro- 
lina to  be  the  distinction  between  the  case 
then  being  dealt  with  and  the  decision  in  the 
case  of  Brennan  v.  Titusville,  153  U.  S.  289, 
14  Sup.  Ct  829,  38  L.  Ed.  719.  This  distinc- 
tion, however,  was  summarily  disposed  of  by 
the  Supreme  Court  of  the  United  States  on 
review,  and  it  was  directly  held  in  a  unani- 
mous decision  that  the  ordinance  in  question 
operated  as  an  unlawful  burden  on  Inter- 
state commerce  and  was  for  this  reason  void. 
Similar  cases  again  reached  the  Supreme 
Court  of  Georgia  after  the  rendition  of  the 
decision  in  Caldwell  v.  North  Carolina.  The 
former  ruling  of  our  Supreme  Court  was 
overruled,  and  it  was  held  that  "one  who,  in 
this  state,  as  the  representative  of  a  princi- 
pal residing  in  another  state,  takes  orders  on 
such  principal  for  the  purchase  of  goods  held 
in  such  other  state,  and  who,  when  the  goods 
are  shipped  by  his  principal  to  him,  receives 
them  in  this  state,  breaks  the  original  pack- 
ages in  which  they  are  contained,  distributes 
them  among  the  customers  from  whom  he  ob- 
tained such  orders,  and  upon  delivery  re- 
ceives from  them  the  price  of  the  goods,  is 
engaged  in  interstate  commerce."  Stone  v. 
State,  117  Ga.  292,  43  S.  B.  740.  To  the 
same  effect,  see  Kebrer  v.  Stewart,  117  Ga. 
969,  44  S.  E.  854. 

Since  the  decisions  of  the  Supreme  Court 
of  the  United  States  upon  questions  Involving 
the  construction  and  application  of  the  fed- 
eral Constitution  are  the  supreme  law  of  this 
state,  it  becomes  necessary  to  ascertain 
whether  there  is  any  valid  distinction  be- 
tween the  case  now  in  hand  and  the  case  of 
Caldwell  v.  North  Carolina,  supra.  If  there  is 
no  rational  distinction,  this  ordinance  must 
be  held  to  be  void.  It  is  argued  that  a  mate- 
rial point  of  difference  lies  in  the  fact  that 
no  separate  lot  of  lightning  rods  was  design- 
ed for  any  particular  individual,  but  that 
they  were  shipped  in  car  load  lots  in  a  com- 
mon mass,  received  by  the  agent  of  the  seller 
in  this  state,  put  together  with  such  mechan- 
ical skill  as  was  necessary  for  the  purpose, 
and  delivered  from  house  to  house  in  compli- 1 


ance  with  the  orders  previously  given,  and 
that  no  particular  purchaser  had  any  claim 
upon  or  title  to  any  particular  set  of  light- 
ning rods.  It  is  said  this  is  altogether  un- 
like the  case  wherein  the  portraits  were  sold 
and  delivered,  because  there,  from  the  very 
nature  of  the  case,  each  particular  portrait 
was  designed  for  some  particular  purchaser. 
We  are  inclined  to  think  that  this  distinction 
which  counsel  seeks  to  draw  is  somewhat 
shadowy  and  unsubstantial.  In  the  portrait 
case  the  agent  in  North  Carolina  put  to- 
gether the  frames,  placed  in  each  frame  the 
portrait  for  which  it  was  designed,  and  in 
this  condition  delivered  the  portrait  and 
frame  to  each  purchaser. 

But,  without  reference  to  whether  there 
is  any  rational  distinction  between  the  two 
cases,  so  far  as  this  point  is  concerned,  we 
do  believe  there  is  a  material  point  of  differ- 
ence between  the  cases.  It  will  be  observed 
that  In  all  of  the  cases  which  have  been 
passed  upon  by  the  Supreme  Court  of  the 
United  States,  including  the  Caldwell  Case, 
the  tax  was  levied  either  directly  or  indirect- 
ly on  the  business,  because  a  "tax  on  the  oc- 
cupation of  doing  a  business  is  a  tax  on  the 
business."  It  Is  freely  conceded  by  us,  as  it 
must  be,  that  if  this  ordinance,  properly  con- 
strued, imposes  any  substantial  burden  on 
interstate  commerce,  whether  directly  or  in- 
directly, it  is  absolutely  void  and  of  no  ef- 
fect. The  ordinance  does  not  purport  to  levy 
a  tax  or  license  fee  either  upon  the  business 
of  selling  lightning  rods  or  upon  the  agency 
appointed  by  the  seller  to  consummate  this 
purpose.  It  undertakes  merely  to  impose  a 
tax  "upon  lightning  rod  agents  or  dealers  en- 
gaged in  the  business  of  putting  up  or  erect- 
ing lightning  rods."  Courts  are  always  in- 
clined, where  it  can  be  done  without  violence 
to  the  language  employed,  to  give  to  a  law  a 
construction  which  prevents  it  from  coming 
in  conflict  with  the  fundamental  law  of  the 
state  or  general  government  The  primary 
object  of  this  ordinance  is  to  exact  a  license 
fee  from  persons  engaged  in  putting  up  or 
installing  or  erecting  lightning  rods.  The 
business  of  installing  lightning  rods  is  not 
so  necessary  a  part  of  the  business  of  man- 
ufacturing and  selling  lightning  rods  as 
that  the  two  cannot  be  'separated  for  pur- 
poses of  taxation.  The  evidence  shows,  and 
we  may  know  judicially,  that  it  requires 
more  or  less  mechanical  skill  to  install  a 
system  of  lightning  rods  properly.  There 
is  no  reason  why  a  purchaser  could  not 
buy  lightning  rods  from  the  St  Louis  man- 
ufacturer and  install  them  himself,  either 
directly  by  his '  own  effort,  or  through  the 
medium  of  a  local  agent  For  example,  if 
the  plaintiff  in  error  had  simply  taken 
orders  for  the  sale  and  delivery  of  these 
lightning  rods,  and  had  carried  along  with 
him  another  man  not  employed  by  the  manu- 
facturer, who  made  separate  contracts  for 
the  installation  and  erection  of  the  lightning 
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rods/ it  could  not  be  doubted  that  the  city 
of  Waycross  would  have  full  power  and  au- 
thority to  exact  from  such  a  person  a  rea- 
sonable occupation  tax. 

It  is  true  that  In  the  present  case  it  ap- 
pears that  the  agent  who  made  the  sale 
likewise  agreed,  in  behalf  of  his  principal 
and  as  a  part  of  the  contract  of  purchase, 
and  without  increasing  the  contract  price, 
to  install  the  lightning  rods;  but  we  do 
not  think  this  makes  any  substantial  dif- 
ference. Relatively  to  this  matter,  the  in- 
terstate commerce  which  is  protected  by 
the  federal  Constitution  is  "the  negotia- 
tion of  sales  of  goods  which  are  in  anoth- 
er state,  for  the  purpose  of  introducing 
them  into  the  state  in  which  the  negotiation 
is  made."  Caldwell  v.  North  Carolina,  su- 
pra. It  does  not  include  mere  incidents, 
which  are  not  necessary  parts  of  the  con- 
tract of  sale.  There  are  many  laws  enact- 
ed by  the  states  and  their  subordinate  po- 
litical divisions  which  incidentally  bear  up- 
on and  affect  interstate  commerce;  but  the 
rule  has  been  announced,  time  and  time 
again,  by  the  supreme  tribunal  of  the  gen- 
eral government,  that  such  laws,  having 
merely  an  incidental,  unsubstantial,  and  im- 
material effect  upon  interstate  commerce, 
are  not  prohibited  by  the  commerce  clause 
of  the  federal  Constitution.  The  nonresi- 
dent will  be  protected  fully  and  completely 
in  carrying  on  its  business  with  citizens  of 
this  state  in  making  and  consummating  its 
contract  of  sale  up  to  and  including  actual 
delivery  to  the  purchaser;  but  we  do  not 
believe  that  it  was  ever  contemplated,  by  the 
commerce  clause  of  the  Constitution  or  by 
the  decisions  of  the  United  States  Supreme 
Court  construing  it,  that  an  agent  appoint- 
ed by  a  nonresident,  not  only  to  make  a 
sale,  but  to  perform  some  other  act  not  a 
necessary  part  of  the  sale,, and  having  no 
necessary  connection  with  interstate  com- 
merce, would  be  exempt  from  the  reasonable 
exercise  of  the  taxing  power  of  the  state, 
operating  solely  upon  the  the  act  which  was 
not  a  necessary  part  of  the  contract  of  sale. 
A  case  might  be  conceived  of  where  on  ac- 
count of  the  peculiar  nature  of  the  article, 
or  the  secrecy  of  the  process,  only  the  seller 
or  manufacturer  could  put  it  in  condition  to 
be  used,  and  where  the  article  would  be 
worthless  unless  delivered  in  complete  state 
ready  for  use.  In  such  a  case,  to  take  away 
the  right  to  put  It  In  condition  for  use  would 
practically  destroy  the  sale;  and  hence, 
where  the  article  was  the  subject  of  an  in- 
terstate sale,  to  tax  the  right  to  install  it 
would  be  an  unlawful  interference  with  in- 
terstate commerce.  For  example,  if  a  port- 
able house  should  be  the  subject  of  an  in- 
terstate sale,  and  it  could  only  be  put 
together  by  a  process  known  to  the  manu- 
facturer, he  would  be  protected  from  inter- 


ference both  in  making  the  sale  and  in  erect- 
ing the  house.  But  if,  on  the  other  hand,, 
the  bouse  was  simply  made  of  blocks  which 
could  be  cemented  together  by  any  one  skilled 
in  general  work  of  that  nature,  we  think, 
the  business  of  putting  the  house  together 
might  be  separated  for  purposes  of  taxation 
from  the  business  of  selling.  And  so,  if  a 
grain  dealer  in  Chicago  should  sell  to  a 
planter  in  Georgia  a  car  load  of  seed  wheat,, 
the  mere  fact  that  as  part  of  the  contract  of 
sale  he  agreed  to  sow  the  wheat  would  not 
preclude  the  state  from  collecting  from  him 
a  license  fee  imposed  upon  the  business  of 
planting  grain  for  hire. 

But  such  is  not  the  case  here,  or  at  least 
the  evidence  does  not  admit  of  such  a  con- 
clusion. So  far  as  appears,  any  skilled  me- 
chanic can  put  up  lightning  rods.  While 
some  special  aptitude  is  required,  it  is  not 
of  such  a  peculiar  character  as  to  justify 
the  inference  that  It  would  unduly  hamper 
or  prevent  the  sale  if  the  seller  should  not 
install  the  rods  on  the  purchaser's  house. 
Hence  to  tax  merely  the  business  or  occupa- 
tion of  installing  the  rods  is  not  an  unlaw- 
ful interference  with  interstate  commerce. 
The  only  case  which  has  been  called  to  our 
attention  involving  the  exact  question  now 
presented  is  that  of  State  v.  Gorham,  115- 
N.  C.  721,  20  S.  E.  179,  25  L.  R.  A.  810,  44 
Am.  St.  Rep.  494,  wherein  the  Supreme 
Court  of  North  Carolina  reached  the  same- 
conclusion  that  we  have  arrived  at  in  this 
case.  In  principle  a  recent  decision  of  the 
Supreme  Court  of  Alabama  is  also  in  point 
American  Amusement  Co.  v.  East  Lake 
Chutes  Co.  (Ala.)  56  South.  961. 

The  case  is  unlike  that  of  Rogers  v.  City 
of  Sandersvllle,  120  Ga.  193,  47  S.  E.  557, 
where  it  was  held  that  the  posting  of  bills 
to  advertise  wares  for  sale  was  only  in- 
cidental to  the  sale,  and  could  not  be  sep- 
arated from  it  for  purposes  of  taxation.. 
There  could  be  no  sale  without  advertise- 
ment of  some  sort,  either  by  word  of  mouth,, 
or  printed  signs,  or  display  of  the  goeds,. 
and  the  like.  Such  an  act  is  merely  an  of- 
fer or  invitation  to  buy,  and  is  necessarily 
part  and  parcel  of  the  sale.  Such  Is  not 
the  case  where  the  business  upon  which  the 
tax  is  laid  is  not  necessary  to  effectuate  the 
sale,  though  it  may  in  point  of  fact  facili- 
tate it  As  was  said  by  Mr.  Justice  Lamar 
in  the  Rogers  Case,  "a  man  may  have  more 
than  one  business,  and  be  taxed  for  each.'* 
The  business  of  building  houses  might  fa- 
cilitate the  sale  of  building  materials;  but 
one  engaged  in  both  enterprises  could  be 
taxed  for  each.  We  bold  that  the  ordinance 
involved  was  a  valid  exercise  of  the  taxing, 
power  of  the  city  of  Waycross. 

Judgment  affirmed. 

RUSSELL,  J.,  concurs,  dubitantt. 
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NALLBY   r.    STATE. 
(No.  4,018.) 

<Conrt  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Fobgebt  (5  26*)— Indictment  and  Infob- 
mation  ($  125*)— Sufficiency  of  Indict- 
ment— Charging  Separate  Offenses. 

The  indictment  sufficiently  charged  an  of- 
fense under  section  245  of  the  Penal  Code  of 
1910,  and  was  not  subject  to  demurrer,  either 
upon  the  ground  that  it  charged  two  separate 
and  distinct  offenses  in  one  count,  to  wit, 
forgery  and  uttering  a  forged  paper,  or  upon 
the  ground  that  it  did  not  appear  from  the  in- 
dictment that  the  paper  might  be  used  to  de- 
fraud, or,  if  genuine,  would  have  injured  any 
one. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  |  61;  Dec,  Dig.  f  26:*  Indictment 
and  Information,  Cent  Dig.  §§  334-400;  Dec 
Dig.  f  125.*] 

2.  Fobgebt  (|  12*)— Defenses. 

Where  one  is  charged  with  altering  an  an- 
swer which  had  been  filed  to  a  summons  of 
garnishment,  the  fact  that  the  garnishee  lives  in 
a  militia  district  other  than  the  one  to  which  the 
summons  of  garnishment  was  made  returnable 
constitutes  no  defense. 

[Ed.  Note.— For  other  cases,  see  Forgery! 
Cent  Dig.  f §  2&-47 ;   Dec  Dig.  §  12.*] 

3.  Criminal  Law  (|  798%*)— Instructions- 
Form  of  Verdict. 

Where,  in  a  criminal  case,  the  jury  are  dis- 
tinctly instructed  that  if  certain  theories  of  the 
evidence  contended  for  by  the  accused,  are  in 
the  opinion  of  the  jury  well  founded,  they 
should  acquit,  the  inadvertent  omission  to  in- 
struct the  jury  as  to  the  form  of  a  verdict  of 
acquittal  is  not  cause  for  a  new  trial. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1801,  1938;  Dec.  Dig.  ft 
798%.*] 

4.  Criminal  Law  (§  954*)  —  Admission  of 
Evidence— Recobd— Re  vie  w  . 

A  ground  of  a  motion  for  a  new  trial,  com- 
plaining of  the  admission  of  documentary  evi- 
dence, will  not  be  considered,  when  the  evidence 
objected  to  is  not  so  substantially  set  forth  in 
the  ground  as  to  enable  the  reviewing  court  to 
determine  the  point  without  reference  to  other 
parts  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2341,  2363-2367 ;  Dec  Dig. 
§  954.*] 

5.  Criminal  Law  (§  398*)— Evidence— Best 
and  Second aby. 

Where  a  document  which  would  be  admis- 
sible as  evidence  for  the  state  in  a  criminal  case 
is  shown  to  be  in  the  custody  of  the  accused  or 
his  counsel,  secondary  evidence  of  the  contents 
of  the  writing  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $§  879-886 ;  Dec.  Dig.  f  398.*) 

6.  Witnesses  (|  244*)— Examination— Lead- 
ing Questions. 

Where  counsel  states  in  his  place  that  he 
has  been  misled  or  entrapped  by  a  witness  of- 
fered by  him,  who  had  before  the  trial  made  to 
the  counsel  statements  at  variance  with  the  tes- 
timony then  being  given,  the  court  may  in  its 
discretion  permit  the  counsel  to  ask  the  witness 
leading  questions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  795,  848;   Dec  Dig.  |  244.*] 

7.  Criminal  Law  (§  1159*)— Appeal— Direct- 
ing Verdict. 

The  refusal  of  the  court  to  direct  a  verdict 
in  a  criminal  case  cannot  be  made  the  subject- 


matter  of  an  assignment  of  error  in  the  review- 
ing court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $|  3074-3083;  Dec  Dig.  f 
1159.*] 

8.  Perjury  (§  33*)— Evidence. 

The  evidence  authorized  the  verdict 
[Ed.    Note.— For    other    cases,    see    Perjury, 
Cent.  Dig.  §§  117-124;    Dec  Dig.  §  33.*] 

Error  from  Superior  Court,  Paulding  Coun- 
ty; Price  Edwards,  Judge. 

H.  W.  Nalley  was  convicted  of  altering  au 
answer  to  a  summons  in  garnishment,  and 
brings  error.    Affirmed. 

The  accused  was  indicted  for  altering  and 
publishing  as  true  an.  answer  to  a  summons 
of  garnishment  The  facts  alleged  in  the 
indictment  were  as  follows:  In  a  suit  pend- 
ing in  a  justice's  court,  summons  of  gar- 
nishment was  Issued  and  served,  and  the 
garnishee  filed  an  answer  in  that  court,  ad- 
mitting indebtedness  In  a  named  sum.  While 
the  answer  was  on  file,  the  accused,  who  was 
attorney  at  law  for  another  creditor  of  the 
defendant  in  the  suit  above  mentioned,  had 
summons  of  garnishment  issued  by  the  mag- 
istrate of  another  district  and  served  upon 
the  garnishee.  Thereafter,  when  the  second 
garnishment  case  came  on  to  be  tried,  the  ac- 
cused fraudulently  obtained  possession  of  the 
answer  which  had  been  filed  in  the  first  pro- 
ceeding, and  with  intent  to  defraud  the  gar- 
nishee did  "make,  forge,  alter,  and  counter- 
feit said  original  and  genuine  answer,"  by 
erasing  the  name  of  the  original  plaintiff 
and  substituting  that  of  the  client  of  the  ac- 
cused, and  by  changing  the  dates  in  the  an- 
swer, so  as  to  make  it  appear  as  an  answer 
to  the  summons  of  garnishment  served  in  the 
second  proceeding,  and  the  accused,  knowing 
the  answer  as  thus  changed  to  be  false, 
altered,  and  counterfeited,  uttered  and  pub- 
lished it  as  true  by  filing  the  answer  in  the 
court  to  which  the  second  summons  of  gar- 
nishment was  made  returnable.  A  demurrer 
to  the  indictment  was  overruled.  After  con- 
viction, the  accused  filed  a  motion  for  a  new 
trial,  and  complains  in  this  court  of  the  over- 
ruling of  this  motion,  and  of  the  refusal  to 
quash  the  indictment 

J.  S.  James,  for  plaintiff  in  error.  J.  R. 
Hutcheson,  Sol.  Gen.,  and  A  L.  Bartlett,  for 
the  State. 

POTTLE,  J.  [1]  1.  An  abstract  of  the  in- 
dictment is  set  forth  above.  It  was  framed 
under  the  act  of  1907  (Acts  1907,  p.  57),  found 
in  section  245  of  the  Penal  Code  of  1910.  It 
charged  the  offense  substantially  in  the  lan- 
guage of  that  section  and  was  not  subject 
to  general  demurrer.  It  has  been  directly 
ruled  by  the  Supreme  Court  several  times 
that  forgery  and  uttering  the  forged  paper 
may  be  joined  in  one  count  in  the  same  In- 
dictment. Thomas  v.  State,  59  Ga.  784;  Las- 
celles  v.  State,  90  Ga.  347  (4),  16  S.  E.  945, 
35  Am.  St.   Rep.  216.     See,  also,  Heath  v. 
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State,  91  Ga.  126,  16  S.  E.  657,  and  Hale  v.  | 
State,  120  Ga.  183,  47  S.  E.  531.    There  was 
no  error  in  overruling  the  demurrer. 

[2]  2.  The  answer  to  the  garnishment  as 
originally  filed  was  in  the  case  of  W.  O. 
Hitchcock  v.  T.  F.  V.  Cole,  alleged  to  have 
been  pending  in  the  justice's  court  of  the 
1,080th  district  It  was  sworn  to  on  the 
15th  day  of  April,  1907,  and  admitted  an 
indebtedness  of  about  $75,  being  the  bal- 
ance which  the  garnishee  claimed  to.  be  due 
on  certain  notes  which  he  had  executed  to 
the  defendant  for  borrowed  money.  In  the 
answer  as  altered,  the  case  was  stated  to  be 
that  of  A.  L  Scroggins  v.  T.  F.  V.  Cole, 
pending  in  the  justice's  court  of  the  1,080th 
district  The  date  was  changed  so  as  to 
make  it  appear  that  the  answer  had  been 
sworn  to  on  December  15,  1907.  It  is  al- 
leged in  the  indictment  that  judgment  had 
been  obtained  by  Scroggins  in  the  justice's 
court  of  the  951st  district  against  the  de- 
fendant, T.  F.  V.  Cole,  for  the  sum  of  $35, 
and  that  the  summons  of  garnishment  which 
had  been  sued  out  by  the  defendant  as  the 
attorney  of  Scroggins  was  based  upon  this 
judgment  The  point  is  made  that  under 
section  4754  of  the  Civil  Code  of  1910,  when 
the  garnishee  resides  In  a  different  militia 
district  from  that  in  which  the  judgment 
was  obtained  the  affidavit  and  bond  for  gar- 
nishment should  be  made  before  an  officer 
of  the  district  In  which  the  garnishee  re- 
sides, that  the  summons  of  garnishment 
should  be  made  returnable  in  the  district 
of  the  garnishee's  residence,  and  that  the 
garnishment  proceedings  in  the  Scroggins 
Case  were  void,  because  the  summons  was 
made  returnable  to  the  justice's  court  of  a 
district  other  than  that  in  which  the  gar- 
nishee resided.  It  is  insisted  that,  the  pro- 
ceeding being  void,  a  forged  or  counterfeit- 
ed answer  filed  In  the  district  to  which  the 
summons  was  returnable  could  not  have  de- 
frauded the  garnishee,  and  that  for  this 
reason  the  conviction  was  unauthorized. 
There  is  no  merit  In  this  point  If  a  sum- 
mons of  garnishment  should  be  made  return- 
able to  a  district  other  than  that  in  which 
the  garnishee  resides,  the  garnishee  could 
raise  the  point  by  appearing  and  pleading  to 
the  jurisdiction  of  the  court;  but  if  he  waiv- 
ed jurisdiction,  by  appearing  and  filing  an 
answer,  he  would  be  bound  by  any  judgment 
rendered  in  the  garnishment  case.  For  this 
reason  the  answer  as  altered  and  filed  could 
have  been  used  to  defraud  the  garnishee, 
and,  if  it  had  been  a  genuine  answer,  judg- 
ment rendered  in  the  garnishment  case 
would  have  been  binding  upon  him. 

[3]  3.  The  judge's  charge  was  not  sent  up 
with  the  record.  By  approving  the  grounds 
of  the  amended  motion  for  a  new  trial  un- 
conditionally, he  certified  that  he  did  not 
charge  the  jury  in  reference  to  the  form  of 
their  verdict  in  the  event  they  found  the  de- 
fendant not  guilty.  It  appears,  however, 
from  an  extract  from  the  charge  set  forth 


in  another  ground  of  the  motion  for  a  new 
trial,  that  the  judge  distinctly  charged  the 
jury  that  they  must  confine  themselves  to  the 
allegations  made  in  the  indictment  and  to 
the  opinion  which  they  might  entertain  of 
the  evidence,  and  "make  up  a  verdict  of 
guilty  or  not  guilty  as  the  evidence  justi- 
fied." The  Jury  returned  a  verdict  of  guilty, 
with  recommendation  that  the  accused  be 
punished  as  for  a  misdemeanor.  Where,  in 
a  criminal  case,  the  judge  distinctly  charges 
the  jury  that,  if  they  believe  the  evidence 
offered  in  behalf  of  the  accused  they  should 
acquit  him,  the  inadvertent  omission  to  state 
what  should  be  the  form  of  their  verdict  in 
the  event  of  acquittal  will  not  be  cause  for  a 
new  trial.  Thompson  v.  State,  120  Ga.  122 
(57,  47  S.  E.  566. 

'  [4]  4.  In  several  grounds  of  the  motion  for 
a  new  trial  complaint  is  made  of  the  admis- 
sion of  documentary  evidence;  but  the  evi- 
dence is  not  set  out,  either  literally  or  so 
substantially  that  this  court  can  determine 
the  question  sought  to  be  raised,  without 
reference  to  other  parts  of  the  record.  For 
example,  in  the  fifth  ground  of  the  motion 
the  alleged  error  is  thus  stated:  "Because 
the  court  erred  in  admitting  before  the  jury 
the  certified  copy  offered  in  evidence  by  the 
state,  signed  J.  R.  JLawrence,  J.  P.  1080  Dist 
G.  M.,  dated  August  10,  1909."  In  the  tenth 
ground  the  complaint  is  made  generally  that 
the  court  erred  in  admitting  In  evidence  a 
"certified  copy  of  the  proceedings  of  the 
garnishment  proceedings."  In  the  eleventh 
ground  the  complaint  is  made  generally  that 
the  court  erred  in  overruling  "the  objection 
to  the  answer  of  G.  F.  Cole  to  the  garnish- 
ment tendered  in  evidence  by  the  state."  It 
has  been  many  times  ruled  that  assignments- 
of  error  such  as  those  above  referred  to  pre- 
sent no  questions  with  which  the  reviewing- 
court  can  deal.  Shlppen  Lumber  06.  v. 
Gates,  136  Ga.  37,  70  S.  B,  672;  Sasser  v. 
Pierce,  9  Ga.  App.  27,  70  S.  E.  197;  Jones  v. 
Pope,  7  Ga.  App.  538,  67  S.  E.  280 ;  MacGov- 
ern  v.  Carrollton  Elec  Co.,  5  Ga.  App.  393,. 
63  S.  B.  233;  Barker  v.  State,  1  Ga.  App. 
286,  57  S.  B.  989. 

[5]  5.  One  of  the  documents  material  to  the 
state's  case  could  not  be  found.  Upon  the 
preliminary  investigation  before  the  court,, 
there  was  testimony  from  which  the  court 
could  have  found  that  the  paper  was  in  the 
custody  of  the  accused.  The  accused  object- 
ed to  secondary  evidence  of  the  contents  of 
this  paper.  Since  the  court  could  not  com- 
pel the  accused  to  produce  evidence  against 
himself,  the  paper  was  so  inaccessible  that 
secondary  evidence  of  its  contents  .was  ad- 
missible. Farmer  v.  State,  100  Ga.  41,  28 
S.  E.  26,  and  cases  cited;  Moore  v.  State,  130 
Ga.  322  (4),  60  S.  B.  544. 

[I]  6.  The  court  permitted  state's  counsel 
to  propound  leading  questions  to' a  witness 
who  had  been  called  by  the  state.  Counsel 
stated  that  be  had  been  misled  by  the  wit- 
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ness ;  that  statements  had  been  made  to  him 
t>y  the  witness  totally  at  variance  with  the 
testimony  then  being  given,  and,  for  this  rea- 
son, counsel  desired  permission  to  lead  the 
witness,  for  the  purpose  of  ascertaining  the 
truth  of  the  matter  then  under  investigation. 
There  was  no  abuse  of  discretion  in  permit- 
ting leading  questions  to  be  propounded  to 
this  witness.  Matters  of  this  nature  are  in 
the  discretion  of  the  trial  judge,  and  it  la 
only  In  .extreme  cases  that  the  reviewing 
•court  will  Interfere.  In  the  present  instance 
the  judge  properly  exercised  his  discretion. 
Barker  v.  State,  1  Ga.  App.  286,  57  S.  E.  989. 

[7]  7.  Where,  in  a  criminal  case,  there  is 
<no  evidence  upon  which  a  verdict  of  guilty 
could  properly  be  based,  it  is  not  improper 
for  the  trial  judge  to  so  state  to  the  jury 
and  advise  them  to  return  a  verdict  of  not 
guilty.  It  is  a  needless  consumption  of  time 
to  permit  extended  arguments  in  a  criminal 
case,  and  to  give  lengthy  instructions  upon 
various  theories  of  the  law,  when  there  is  a 
total  lack  of  evidence  to  authorize  a  verdict 
of  guilty,  in  such  a  case  the  trial  judge  not 
only  has  the  right,  but  it  is  his  duty,  if  he 
interprets  the  law  in  such  a  way  as  that, 
when  applied  to  the  evidence,  a  verdict  of 
acquittal  would  necessarily  result,  to  so  in- 
struct the  jury  and  end  the  case.  But,  while 
this  is  true,  a  refusal  of  the  trial  judge  at 
the  close  of  the  evidence  for  the  state  to  di- 
rect a  verdict  of  Mnot  guilty"  is  not  a  proper 
-subject-matter  of  an  assignment  of  error  In 
the  reviewing  court  The  only  question  in 
reference  to  the  evidence  which  this  court 
•can  consider  Is  whether  or  not,  upon  an  ex- 
amination of  the  evidence  as  a  whole,  in- 
cluding the  statement  of  the  accused,  there 
was  any  evidence  upon  which  a  verdict  of 
guilty  could  properly  be  founded. 

[I]  8.  We  have  carefully  examined  the  evi- 
dence in  this  case.  It  appears  that  the  ac- 
cused had  a  claim  in  favor  of  Scroggins 
■against  T.  F.  V.  Cole,  and  that  as  attorney 
•at  law  he  caused  summons  of  garnishment  to 
be  issued  and  served  upon  G.  F.  Cole;  that 
the  garnishee  called  the  attorney  over  the 
telephone  and  stated  that  he  was  unable  to 
•come  to  town  and  make  answer  to  the  gar- 
nishment, and  inquired  if  he  could  not  make 
the  answer  over  the  telephone.  The  attor- 
ney replied  that  he  could.  Whereupon  the 
garnishee  instructed  the  attorney  to  make  for 
him  the  same  answer  which  he  had  previous- 
ly filed  in  the  case  of  Hitchcock  v.  T.  F.  V. 
'Cole,  with  the  exception  that  the  notes  which 
the  garnishee  had  given  to  T.  F.  V.  Cole  had 
been  transferred  by  Cole  to  some  other  per- 
son since  the  filing  of  the  first  answer. 
Counsel  for  the  accused  claims  that  in  filing 
the  second  answer  he  acted  under  instruc- 
tions from  the  garnishee,  and  that,  while  the 
transaction  was  Illegal,  at  the  same  time  the 
evidence  demanded  a  finding  that  he  could 
have  had  no  criminal  intent  in  making  the  al- 


teration in  the  answer  to  the  garnishment 
The  difficulty  about  this  contention  Is  that 
the  accused  did  not  comply  with  the  instruc- 
tions given  him  by  the  garnishee.  In  effect, 
the  instructions  were  to  file  an  answer  that 
the  garnishee  was  not  indebted  at  that  time 
to  the  defendant,  and  the  answer  as  filed  by 
the  accused  showed  an  existing  indebted- 
ness of  $75.  There  was  sufficient  evidence 
from  which  the  jury  could  find  that  the  ac- 
cused made  the  alteration  in  the  answer,  as 
alleged  in  the  indictment  He  did  not  in  his 
statement  undertake  to  explain  the  transac- 
tion, but  contented  himself  with  a  general 
statement  to  the  effect  that  he  was  not  guilty 
of  the  crime  with  which  he  was  charged,  and 
had  never  been  guilty  of  any  similar  crime 
In  his  life.  The  circumstances  were  such  as 
to  call  for  a  detailed  explanation  from  him  In 
reference  to  the  transaction,  and  his  failure 
to  give  It  was  proper  matter  for  considera- 
tion by  the  jury  upon  the  question  of  criminal 
intent  This  question  was  one  peculiarly  for 
their  determination,  and  this  court  has  no 
power  to  set  aside  a  verdict  in  any  case 
where  there  Is  any  evidence  upon  which  it 
could  be  based,  unless  there  has  been  some 
material  error  of  law. 

No  such  error  having  been  committed  in 
the  present  case,  it  necessarily  results  that 
the  judgment  must  be  affirmed. 


(U  Ge»  App.  1) 

MOSLEY  v.  STATE.     (No.  3,850.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  1093*)— Writ  of  Ebbob 
— Dismissal— -Gboun  ds. 

The  writ  of  error  will  not  be  dismissed 
because  the  April  adjourned  term,  1011,  of  the 
court  is  designated  in  the  bill  of  exceptions, 
which  was  certified  by  the  trial  judge,  as  the 
"July  adjourned  term,  1911,"  since  it  appears 
from  the  record  that  the  trial  in  fact  occur- 
red In  the  month  of  July,  1911.  Where  the 
identity  of  the  trial  which  it  is  sought  to  re- 
view by  the  bill  of  exceptions  with  the  trial  set 
out  and  described  in  the  record  is  unequivo- 
cally established  by  the  record  itself,  the  par- 
ticular designation  applied  to  the  term  as  a 
matter  of  nomenclature  may  be  disregarded, 
as  immaterial. 


[EdL  Note.— For  other  cases,  -see  Criminal 
Law,  Cent.  Dig.  S§  2828-2833,  2919,  2920; 
Dec  Dig.  |  1093.*] 

2.  Chabos   of  Court— Construction    as  a 
Whole. 

The  excerpts  from  the  judge's  charge  to 
the  jury  upon  which  error  is  assigned,  if  stand- 
ing alone,  might  be  amenable  to  criticism;  but 
viewing  them  in  connection  with  the  immedi- 
ate context,  and  considering  the  instructions 
as  a  whole,  the  charge  was  free  from  error, 
and  manifestly  not  prejudicial  to  the  accused. 

3.  Assault  and  Battery  ({  92*)— Shooting 
at  Another— Evidence. 

The  evidence  authorised  the  verdict, 

[Ed.  Note.— For  other  cases,  see  Assault 
and  Battery,  Cent.  Dig.  ||  137-189 ;   Dec.  Dig. 
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4.  Criminal  Law   (5  893*)— Tbiai^- Verdict 
— Construction  . 

Verdicts  are  to  be  given  a  reasonable  in- 
tendment, and  not  to  be  rendered  ineffectual 
when  the  true  meaning  of  the  finding  can  be 
readily  ascertained.  In  every  instance  a  ver- 
dict should  be  construed  in  the  light  of  the 
maxim  that  that  is  certain  which  can  be  ren- 
dered certain. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2089;    Dec.  Dig.  §  893.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

5.  Criminal  Law  (§  823*)— Trial— Instruc- 
tions—Cure  bt  Other  Instructions. 

In  a  prosecution  for  assault  with  intent 
to  murder,  the  expression  in  an  instruction: 
"Now,  you  determine  this  question:  If  the 
party  shot  in  this  case  had  died,  what  would 
be  the  defense,  murder  or  manslaughter?1' 
though  subject  to  criticism  when  taken  by 
itself,  is  not  error,  where  the  court  had  in- 
structed fully  the  law  of  justifiable  homicide, 
had  told  the  jury  to  take  the  case  and  the  evi- 
dence and  determine  whether  any  offense  was 
committed,  and  had  recapitulated  by  charging 
that  if  defendant  acted  in  defense  of  his 
brother  against  an  assault  which  amounted  to 
a  felony,  or  what  appeared  to  him  to  be  a 
felony,  he  would  have  the  right  to  defend  his 
brother  against  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1992-1995,  3158;  Dec. 
Dig.  S  823.*] 

6.  Criminal  Law  (J  823*)— Trial—Instruc- 
tions—Cure  by  Other  instructions. 

In  a  prosecution  for  assault  with  intent 
to  murder,  an  instruction  that  the  jury  are 
the  judges  of  all  the  circumstances,  and  that 
it  is  for  the  jury  to  determine  whether,  in  the 
defense  of  defendant's  brother,  that  defense 
stands  upon  the  same  footing  of  reasonable 
justice  and  amounts  to  a  justification,  is  not 
error,  as  submitting  to  the  jury  the  question 
of  law  whether  defendant  would  be  justified 
in  shooting  to  defend  his  brother,  where  the 
judge  had  correctly  charged  on  the  doctrine 
of  mutual  defense  as  applicable  to  brothers. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  1992-1995,  3158;  Dec.  Dig. 
S  823.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;   W.  W.  Sheppard,  Judge. 

Enoch  Mosley  was  convicted  of  shooting  at 
another,  and  brings  error.    Affirmed. 

H.  H.  Elders,  for  plaintiff  in  error.  N.  J. 
Norman,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  [1]  1.  A  motion  to  dismiss 
the  writ  of  error  is  made,  upon  several 
grounds.  All  of  them,  however,  can  be  treat- 
ed as  being  only  a  presentation  in  different 
ways  of  the  question  whether  the  plaintiff 
in  error  should  not  have  designated  the  term 
of  the  court  at  which  the  accused  was  tried 
as  the  April  adjourned  term,  1911,  of  Tatt- 
nall superior  court,  rather  than  the  July  ad- 
journed term,  1911,  of  the  same  court,  as  it 
is  designated  in  the  motion  for  a  new  trial 
and  in  the  bill  of  exceptions.  It  is  insisted 
that  the  laws  of  Georgia  do  not  provide  for 
any  July  adjourned  term  of  the  superior 
court  of  Tattnall  county,  and  that  no  such 
term  was  held,  as  will  appear  from  an  in- 
spection of  the  brief  of  the  evidence  and  the 
charge  of  the  court  sent  up  in  the  record; 


also  that  the  motion  for  a  new  trial  and  the 
bill  of  exceptions  referred  to  a  different  term 
from  the  one  in  which  the  case  was  tried, 
and  that  the  state's  counsel  was  not  served 
with  the  bill  of  exceptions  for  the  case  tried 
at  the  April  adjourned  term,  1911,  and  brief 
of  the  evidence  was  filed,  approved,  and  sent 
up  in  a  case  purporting  to  have  been  tried  at 
the  July  adjourned  term  of  the  superior 
court  of  Tattnall  county.  It  appears  from 
the  bill  of  exceptions  that  a  case  against 
Enoch  Mosley,  the  present  plaintiff  in  er- 
ror, was  tried  at  the  July  adjourned  term, 
1911,  of  the  superior  court  of  Tattnall  coun- 
ty. It  is  recited  therein  that  the  motion  for 
a  new  trial  was  set  for  a  hearing  on  Sep- 
tember 2,  1911,  and  was  finally  heard  and 
determined,  and  the  motion  overruled,  on 
September  26,  1911,  and  the  judge  certifies 
these  recitals  in  the  bill  of  exceptions  to  be 
true.  The  plaintiff  in  error  specified  as  ma- 
terial to  be  sent  up  to  this  court  the  indict- 
ment, the  verdict,  the  judgment,  the  original 
and  amended  motion  for  new  trial,  the  brief 
of  the  evidence,  the  charge  of  the  court,  and 
the  order  denying  a  new  trial.  An  inspec- 
tion of  the  record  discloses  that  the  brief  of 
evidence  bears  a  caption  In  which  the  case 
is  said  to  belong  to  a  term  designated  as  the 
April  adjourned  term,  1911,  and  the  charge 
of  the  court  is  preceded  by  the  following 
caption:  "The  State  vs.  Enoch  Mosley.  In 
Superior  Court  of  Tattnall  County,  April  Ad- 
journed Term,  1911.  Assault  with  Intent 
to   Murder." 

We  bear  in  mind  the  rule  that,  when  there 
is  conflict  between  the  recitals  of  a  bill  of 
exceptions  and  the  record,  the  record  gen- 
erally controls.  In  the  present  case,  how- 
ever, while  there  is  apparently  a  difference 
in  the  statements  certified  in  the  bill  of  ex- 
ceptions, and  the  record,  we  see  no  real  con- 
flict between  them.  It  is  evident  that  refer- 
ence is  had  to  the  same  term  of  court,  the 
same  defendant,  and  the  same  trial.  The 
headings  of  the  brief  of  evidence  and  of  the 
charge  of  the  court  were  no  doubt  made  by 
the  official  stenographer,  and  he  designated 
the  term  of  court  at  which  the  accused  was 
tried  as  the  April  adjourned  term,  1911. 
This  designation  may  or  may  not  be  tech- 
nically correct  The  judge  certifies  that  the 
motion  for  new  trial  was  set  for  a  hearing 
September  2,  1911,  and  was  overruled  Sep- 
tember 26,  1911,  and  both  of  these  statements 
are  verified  by  the  transcript  of  the  recorcr 
ordered  to  be  transmitted  to  this  court  In  the 
motion  for  new  trial  the  term  of  court  is  des- 
ignated as  July  adjourned  term,  1911,  of 
Tattnall  superior  court  It  may  be  true,  tech- 
nically speaking,  that  the  term  was  really  the 
April  adjourned  term  of  Tattnall  superior 
court  and  that  this  adjourned  term  was  still 
in  session  in  July,  1911.  The  term  at  which  the 
defendant  was  tried,  perhaps,  should  have 
been  more  correctly  designated  as  the. April 
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adjourned  term,  If  this  was  the  fact.  But 
It  appears  from  the  record  that  the  defend- 
ant was  not  tried  until  July  18,  1911.  His 
original  motion  was  made  on  July  22,  1911, 
and  the  solicitor  general  acknowledged  serv- 
ice of  the  motion  on  the  latter  day.  From 
all  of  these  statements  in  the  record  it  con- 
clusively appears  that  the  trial  which  it  was 
sought  to  review  was  the  trial  of  which  the 
record  speaks.  There  can  be  no  doubt  that 
the  verdict  in  the  record  is  the  verdict  which 
it  was  sought  to  review,  even  if  the  term  of 
the  court  should  have  been  designated  in  the 
1)111  of  exceptions  as  the  April  adjourned 
term,  instead  of  the  July  adjourned  term. 
A  comparison  of  the  bill  of  exceptions  and 
the  record  relieves  the  question  of  any  con- 
fusion or  doubt.  It  is  a  mere  misnomer  as 
•to  a  term  of  court  thoroughly  identified.  It 
Is  immaterial,  and  does  not  afford  sufficient 
ground  for  dismissing  a  writ  of  error.  In 
ordering  the  record  sent  up  the  judge  identi- 
fied it  in  the  bill  of  exceptions  as  the  motion 
for  new  trial  filed  upon  a  verdict  and  judg- 
ement against  this  defendant  for  the  offense 
of  shooting  at  another,  in  which  the  motion 
had  been  set  for  a  hearing  on  September  2, 
1911,  and  finally  heard  on  September  26, 
1911,  and  this  removed  any  possible  doubt  as 
to  whether  the  proceedings  in  the  record  ap- 
pertained to  a  different  case  from  that  ac- 
tually designated  in  the  bill  of  exceptions. 

The  cases  of  Mixon  v.  State,  85  Ga.  455, 
11  8.  £.  874,  and  Pearce  v.  State,  86  Ga. 
507,  12  S.  E.  926>  are  not  in  point  In 
Mixon's  Case  Judge  Blandford,  in  deliver- 
ing the  opinion  of  the  Supreme  Court,  says 
that  "the  record  was  not  brought  up  in 
compliance  with  the  act  of  November  11, 
1889,  and  for  that  reason  the  court  was 
not  permitted  to  look  into  the  record,"  and 
yet  he  expresses  the  opinion  that,  if  he 
could  look  into  the  record,  it  would  be  plain 
that  the  verdict  was  demanded  by  the  evi- 
dence, and  that  the  defendant's  motive  in 
asking  a  continuance  was  solely  for  the 
purpose  of  preventing  a  trial.  The  writ 
of  error  was  not  dismissed,  but  the  judg- 
ment was  affirmed.  It  is  inferable  that  the 
defect  in  the  record  referred  to  by  Judge 
Blandford  was  the  failure  to  make  a  bona 
fide  effort  to  brief  the  testimony.  In 
Pearce's  Case  the  bill  of  exceptions  failed 
to  specify  the  record,  and  the  certificate 
was  defective;  in  the  instant  case  the  rec- 
ord is  specified  and  serves  to  identify  itself 
as  the  record  of  the  proceeding  referred  to 
in  the  bill  of  exceptions,  and  the  certificate 
is  in  the  statutory  form. 

[2,  51  2.  Two  exceptions  are  taken  to  the 
charge  of  the  court,  based  upon  excerpts 
•quoted.  It  is  insisted  that  the  court  erred 
In  charging  as  follows:  "Now,  you  deter- 
mine this  question:  If  the  party  shot  in 
this  case  had  died,  what  would  be  the  of- 
fense, murder  or  manslaughter?"  The  er- 
ror assigned  upon  this  instruction  is  that 
it   was  prejudicial   to  the   defendant,   and 


left  the  impression  that,  if  the  man  who 
was  shot  had  died,  the  defendant  would 
have  been  guilty  of  murder,  and  that  in 
any  event  the  jury  was  obliged  to  infer 
that  the  court  thought  the  defendant  was 
guilty  of  some  offense.  Viewing  this  dis- 
jointed fragment  of  the  charge  by  itself,  the 
criticism  appears  to  possess  merit;  but  upon 
an  Inspection  of  the  charge  of  the  court 
as  a  whole,  and  in  connection  with  the 
sentence  to  which  exception  is  taken,  it  is 
quite  apparent  that  it  is  not  subject  to  ei- 
ther of  these  objections.  Before  telling  the 
jury  to  determine  the  grade  of  offense  of 
which  the  defendant  would  be  guilty,  if 
guilty  at  all,  the  judge  had  charged  very 
fully  the  law  of  justifiable  homicide,  and  had 
told  the  jury  to  "take  the  case  and  the  evi- 
dence, and  determine*  whether  or  not  any 
offense  was  committed."  He  recapitulated 
by  charging  the  jury  again  that  "If  the  de- 
fendant acted  Id  the  defense  of  his  brother 
against  an  assault  being  committed  or 
about  to  be  committed  upon  him,  which 
amounted  to  a  felony,  or  what  appeared  to 
him  to  be  a  felony,  he  would  have  the  right 
to  defend  his  brother  against  It"  He  then 
Instructed  the  jury  that  the  defendant 
would  not  be  justifiable  In  firing  a  gun  at 
the  prosecutor  If  he  was  not  acting  under 
the  fears  of  a  reasonable  man,  and  that 
if  they  found  that  to  be  the  case  then  they 
must  turn  .their  attention  to  determining 
"what  crime,  if  any  crime,"  was  committed. 

It  must  be  borne  Id  mind  that  the  de- 
fendant admitted  the  shooting  and  sought 
to  justify.  The  judge,  having  fully  charged 
the  jury  on  the  law  of  justifiable  homicide, 
and  especially  upon  the  subject  of  the  mu- 
tual right  of  brother  to  defend  brother 
against  a  felonious  assault,  correctly  told 
the  jury  that  if  the  accused  was  not  defend- 
ing his  brother's  person  against  an  assault 
which  amounted  to  a  felony,  or  not  acting 
under  the  fears  of  a  reasonable  man,  then 
he  would  not  be  justifiable,  but  would  be 
guilty  either  of  assault  with  intent  to  mur- 
der, or  of  shooting  at  another  not  in*  his 
own  defense,  as  the  jury  might  determine, 
and  it  was  immediately  following  these  in- 
structions that  the  sentence  to  which  objec- 
tion is  made  was  uttered,  and  following  the 
excerpt  of  the  charge  to  which  exception 
Is  taken  the  trial  judge  very  fully  and  fair- 
ly explained  the  meaning  of  the  sentence 
which  he  had  used.  The  explanation  does 
not,  in  any  sense,  withdraw  from  the  jury 
the  theory  that  the  shooting  might  have 
been  entirely  justifiable,  nor  intimate  any 
opinion  on  the  part  of  the  court  as  to  the 
truth  of  the  case,  or  suggest  that  the  jury 
should  find  the  defendant  guilty  of  some 
offense  in  preference  to  acquitting  him. 

[II  Exception  Is  taken  to  the  following  in- 
struction: "Gentlemen,  you  are  the  judges 
of  all  these  circumstances.  It  is  for  you  to 
determine  whether  or  not,  in  the  defense  of 
his  brother  as  claimed  by  the  defendant,  it 


572 


74  SOUTHEASTERN  REPORTER 


(Gi 


Is  for  you  to  determine  whether  or  not  that 
defense  stands  upon  the  same  footing  of  rea- 
son and  justice,  and  amounts  to  a  justifica- 
tion." It  is  insisted  that  this  instruction 
left  it  to  the  jury  to  determine,  as  a  matter 
of  law,  whether  the  defendant  would  be  jus- 
tified in  shooting  to  defend  his  brother. 
Even  if  this'  excerpt,  standing  alone,  might 
be  subject  to  the  construction  which  it  is 
sought  to  place  upon  it,'  the  language  of  the 
judge,  when  considered  in  connection  with 
the  context,  could  not  have  misled  the  jury, 
or  have  been  subject  to  the  interpretation 
given  to  It  in  the  assignment  of  error.  Im- 
mediately preceding  it,  the  judge  had  charged 
the  jury  on  the  doctrine  of  mutual  defense 
as  applicable  to  brothers,  and  instructed 
them  that  brothers  have  the  right  to  defend 
and  protect  each  other  against  assaults  that 
are  being  committed  upon  the  person  of  a 
brother ;  and,  following  the  language  except- 
ed to,  the  judge  gave  this  additional  charge: 
"I  charge  you  that  the  defendant  is  placed 
in  the  same  position  that  his  brother  would 
be  placed.  In  other  words,  he  would  be  al- 
lowed to  defend  his  brother  in  the  same  man- 
ner as  his  brother  would  be  allowed  to  de- 
fend himself;  and  if  he  was  in  a  position  to 
defend  himself,  and  if  you  find  that  an  as- 
sault was  being  committed  upon  the  brother 
of  the  defendant,  which  amounted  to  a  fel- 
ony, and  the  defendant  shot  to  defend  his 
brother  from  the  commission  of  an  assault 
which  amounted  to  a  felony,  it  would  be  jus- 
tifiable, and  you  would  not  be  authorized  to 
find  him  guilty  of  any  offense."  The  judge 
further  charged  in  the  same  connection  that 
if  the  jury  had  a  reasonable  doubt  that  he 
acted  under  the  fears  of  a  reasonable  man,  or 
if  the  circumstances  were  such  as  to  excite 
the  fears  of  a  reasonable  man  at  the  time  the 
shooting  occurred  that  an  assault  was  being 
committed  upon  his  brother,  which  amounted 
to  a  felony,  it  would  be  the  duty  of  the  jury 
to  give  him  the  benefit  of  the  doubt  and  ac- 
quit him.  Construing  the  charge  as  a  whole, 
it  was  very  fair  to  the  accused,  and  present- 
ed to  the  jury  every  phase  of  defense  which 
could  be  available  to  him  under  the  evidence 
or  his  statement. 

Upon  a  review  of  the  Instructions  as  a 
whole,  the  statement  of  Chief  Justice  Bleck- 
ley in  Brown  v.  Matthews,  79  Ga.  1,  4  S.  E. 
13,  seems  peculiarly  applicable  to  the  pres- 
ent case:  "Standing  alone,  various  expres- 
sions in  it  would  be  amenable  to  criticism. 
A  charge  torn  to  pieces  and  scattered  in  dis- 
jointed fragments  may  seem  objectionable, 
although  when  put  together  and  considered' 
as  a  whole  it  may  be  perfectly  sound.  The 
full  charge  being  in  the  record,  what  it  lacks 
when  divided  is  supplied  when  the  parts  are 
all  united.  United  they  stand,  divided  they 
fall." 

[3]  3.  The  evidence  authorized  the  verdict. 
It  seems  that  the  prosecutor  was  a  stepfa- 
ther,   lie  had  married  a  widow  with  several 


children.  According  to  the  testimony  or 
their  mother,  he  supported  these  children 
and  cared  for  them  as  if  he  had  been  their 
father.  He  was  entitled  to  correct  them  in 
a  proper  manner  in  case  of  misbehavior.  It 
is  in  the  evidence  that  he  had  the  mother's- 
consent  to  control  them.  On  the  morning  of 
the  shooting  he  started  to  chastise  a  younger 
brother  of  the  defendant  Conceding,  for  the 
sake  of  the  argument,  that  there  was  not 
sufficient  cause  for  this  stepfather  to  beat  the 
younger  brother;  conceding  that  the  stepfa- 
ther was  unnecessarily  cruel,  and  even  brutal 
— the  defendant  would  not  have  been  justi- 
fied, under  the  law,  in  shooting  his  stepfather 
with  a  shotgun  unless  either  really  or  appar- 
ently to  the  defendant  a  felony  was  being; 
committed,  or  was  about  to  be  committed* 
upon  his  brother.  The  jury  evidently  did  not 
believe  that  the  stepfather  intended  to  com- 
mit upon  the  person  of  the  younger  brother 
either  murder  or  assault  with  intent  to  mur- 
der. They  attributed  the  shooting  of  the 
stepfather  by  the  older  brother  to  passion 
and  resentment,  and  hence  found  the  defend- 
ant guilty  of  shooting  at  another.  We  thus 
construe  the  verdict. 

Sympathizing  with  the  natural  spontaneity 
of  the  older  brother's  impulse  to  repel  an  at- 
tack upon  his  younger  brother,  they  recom- 
mended that  the  offense  be  punished  as  for  a 
misdemeanor,  and  the  judge  acted  upon  this 
recommendation.  Personally  the  writer  is  in 
the  fullest  sympathy  with  the  Impulse  which 
actuated  the  older  brother  in  taking  the  part 
of  his  little  brother ;  but,  in  view  of  the  fact 
that  it  is  undisputed  in  the  testimony  that 
the  stepfather  had  run  for  a  considerable 
distance  after  the  first  shot  was  fired,  and 
was  still  running  away  when  the  second  shot 
was  fired,  the  jury  evidently  gave  the  defend- 
ant the  benefit  of  every  possible  doubt  upon 
the  subject  of  motive.  Even  if  there  had 
been  reason  for  the  brother  to  apprehend 
that  his  younger  brother  was  in  danger  at 
the  time  of  the  first  shot,  there  was  no  dan* 
ger  when  the  second  shot  was  fired.  The 
jury  might  have  attributed  the  second  shot 
to  revenge.  The  verdict  shows  they  gave  the 
defendant  the  benefit  of  the  doubt,  and  as- 
scribed  it  to  passion,  but  without  intent  to* 
kffl. 

[4]  4.  It  is  insisted  in  the  brief  that  the 
plaintiff  in  error  was  tried  in  the  lower 
court  for  the  offense  of  assault  with  intent 
to  murder,  and  that  the  jury  found  him 
guilty  of  unlawfully  shooting  another.  The 
point  Is  made  that  there  is  no  such  criminal 
offense  as  that  of  shooting  another,  and  that 
though  the  defendant  could  have  been  con- 
victed of  unlawfully  shooting  at  another,  yet 
If  one  unlawfully  shoots  and  hits  another, 
he  would  be  guilty  of  assault  with  Intent 
to  murder.  We  do  not  concede  the  last 
statement  to  be  sound.  One  may  shoot  an- 
other, and  still  be  guilty  of  the  statutory  of- 
fense of  shooting  at  another.     It  Is  not  a 
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question  of  marksmanship,  but  of  intent  and 
motive.  A  bad  marksman  may  be  guilty  of 
assault  with  intent  to  murder,  or  of  shoot- 
ing at  another,  though  his  adversary  was 
untouched  because  the  bullet  missed  the 
mark.  A  better  marksman  may  be  guilty 
only  of  shooting  at  another,  though  he 
shoots  down  his  assailant,  if  he  does  not 
shoot  with  intent  to  kill,  or  if  the  shooting 
(though  not  justifiable)  is  done  in  passion  in 
protecting  himself  or  a  brother  against  a 
mere  assault  and  battery.  One  may  be  Jus- 
tillable  in  shooting  his  assailant  in  actual  or 
apparent  self-defense,  though  under  differ- 
ent circumstances  he  would  not  be  Justified 
in  shooting,  even  if  he  missed  him.  As  re- 
marked by  one  of  the  Justices  of  the  Su- 
preme Court,  the  statute  penalizing  shoot- 
ing at  another  was  not  Intended  to  put  a 
premium  on  bad  marksmanship. 

However,  the  general  assignment  that  the 
verdict  is  contrary  to  law  does  not  raise  the 
point  that  the  finding  of  the  jury  in  this 
case,  that  the  defendant  was  "guilty  of 
shooting  another  not  in  his  own  defense," 
did  not  authorize  the  court  to  pronounce 
judgment  upon  the  verdict  Verdicts  are  to 
be  a  given  a  reasonable  intendment,  and  not 
to  be  rendered  ineffectual  when  the  true 
meaning  of  the  finding  can  be  readily  ascer- 
tained. In  every  instance  a  verdict  should 
be  construed  in  the  light  of  the  maxim  that 
that  is  certain  which  can  be  rendered  cer- 
tain. "Id  certum  est  quod  certum  riddi 
potest."  Southern  Ry.  Co.  v.  Oliver  &  Mor- 
row, 1  Ga.  App.  734,  58  S.  E.  244. 

Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 

(10  Ga.  App.  830) 

DANIEL  v.  PERSONS.     (No.  3,539.) 
(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

Refusal  of  Habeas  Corpus. 

The  controlling  question  of  law  raised  by 
the  record  in  this  case  having  been  certified 
by  this  court  to  the  Supreme  Court  for  in- 
struction, and  that  court  having  decided  this 
question  adversely  to  the  contention  of  the 
plaintiff  in  error  and  in  accord  with  the  judg- 
ment of  the  lower  court,  and  there  remaining 
in  the  record  no  other  question  for  decision 
by  this  £onrt,  the  judgment  stands  affirmed. 

Error  from  City  Court  of  Monticello ;  A.  S. 
Thurman,  Judge. 

Application  for  a  writ  of  habeas  corpus 
by  Ike  Daniel  against  W.  F.  Persons.  From 
an  order  denying  the  writ,  Daniel  brings  er- 
ror. Questions  certified  to  the  Supreme 
Court  (74  S.  E.  200).    Judgment  affirmed. 

Doyle  Campbell,  for  plaintiff  in  error.  W. 
S.  Florence,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


01  Ga.  App.  45) 

SMITH  v.  WHELCHEL.     (No.  3,747.) 

(Court  of  Appeals  of  Georgia.    April  2,  1912. 
Rehearing  Denied  April  16,  1912.) 

(Syllabus  by  the  Court.) 

Animals   (|  61*)  —  Estrays  —  Recovery  of 
Possession. 

Where  one  of  the  animals  designated  in 
section  2032  of  the  Civil  Code  of  1910  has  been 
impounded  as  authorized  by  section  2033,  and 
has  subsequently  been  disposed  of  by  the  tak- 
er up  as  provided  by  law  in  cases  of  estrays, 
a  possessory  warrant  to  recover  the  animal 
will  not  lie  in  favor  of  its  owner  against  the 
taker  up;  but  the  owner  is  relegated  to  the 
provisions  of  section  2034  of  the  Civil  Code 
for  the  recovery  of  his  property  so  impounded, 
and  the  determination  of  the  relative  rights 
arising  between  him  and  the  taker  up  of  the 
animal,  and  the  adjustment  and  settlement  of 
any  damages  claimed  fay  either  in  connection 
with  the  impounding. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  194-210,  214;  Dec.  Dig.  |  61.*] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  F.  M.  Whelchel  against  J.  R. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Ed  Quillian  and  Luther  Roberts,  for  plain- 
tiff in  error.  W.  B.  Sloan  and  A.  C.  Wheeler, 
for  defendant  in  error. 

HILL,  O.  J.    Judgment  reversed. 


(10  Ga.  App.  845) 

McDONALD  et  aL  v.  BUTLER  et  aL 

(No.  3,898.) 

(Court  of  Appeals  of  Georgia.    April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Municipal  Corporations  (|  745*)— Torts 
—Acts  or  Officers. 

A  municipal  corporation  is  not  liable  in 
damages  for  a  trespass  committed  by  its  offi- 
cers in  wrongfully  disinterring  and  removing 
the  remains  of  a  person  buried  in  a  cemetery 
owned  and  controlled  by  the  city,  unless  the 
act  was  performed  in  pursuance  of  and  to  ef- 
fectuate some  corporate  power  conferred  by 
the  municipal  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1566;  Dec.  Dig.  § 
745.*] 

2.  Cemeteries    (|  21*)— Damages    (§   91*)— 
Disinterment— Civil  Liability. 

"One  who  is  the  owner  of  the  easement 
of  burial  in  a  cemetery  lot,  or  who  is  rightfully 
in  possession  of  the  same,  is  entitled  to  recov- 
er damages  from  any  one  who  wrongfully  en- 
ters upon  such  lot  and  disinters  the  remains  of 
persons  buried  therein;"  and  where  the  tres- 
pass has  been  wanton  and  malicious,  or  is  the 
result  of  gross  negligence  or  a  reckless  dis- 
regard of  the  rights  of  those  entitled  to  sue, 
equivalent  to  an  intentional  violation  of  them, 
exemplary  damages  may  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Cemeteries. 


Cent.' Dig.  j  23;    Dec.  Dig.  (  21;*    Damages! 
Cent.  Dig.  ffi  193-201 ;    Dec  Dig.  f  91.*] 

3.  Cemeteries   (§  21*)— Disinterment— Civ- 
il Liability. 

The  value  of  an  easement  of  burial  may 
be  recovered  from  one  who  wrongfully  deprives 
the  owner  of  his  right  of  user.    An  action  to 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  &  Am.  Die  Key  No.  Series  ft  Rep'r  Indexes 
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recover  as  damages  the  value  of  such  an  ease- 
ment will  lie  against  one  who  wrongfully  dis- 
inters the  body  of  one  buried  by  the  owner, 
and  causes  to  be  interred  in  its  place,  without 
the  consent  of  the  owner,  the  remains  of  a 
stranger  to  him. 

[Ed.  Note.— For  other  cases,  see  Cemeteries, 
Cent  Dig.  §  23;   Dec.  Dig.  §  21*1 

4.  Cemeteries   (|  21*)— Disinterment— Civ- 
il Liability. 

Where  a  corpse  is  wrongfully  disinterred, 
one  upon  whom  rests  the  duty  of  reinterment 
may  recover  from  the  wrongdoer  the  expense 
thereby  incurred. 

[Ed.  Note. — For  other  cases,  see  Cemeteries, 
Cent.  Dig.  §  23;   Dec.  Dig.  §  21.*] 

5.  Special  Demurrers  Overruled. 

The  special  demurrers  were  properly  over- 
ruled. 

(Additional  Syllaltu  by  Editorial  Staff.) 

6.  Action    (§    48*)  —  Joinder  —  Nature    op 
Causes. 

A  petition  for  damages  for  the  disinter- 
ment of  a  body  from  a  burial  lot,  claiming  the 
value  of  the  lot,  the  cost  of  reinterring  the  re- 
mains removed,  and  damages  for  disturbing 
and  removing  the  remains,  and  alleging  the 
continuance  of  the  injury  to  plaintiff's  feelings 
up  to  the  filing  of  the  suit,  states  but  one  cause 
of  action. 

[Ed.  Note. — For  other  cases,  see  Action, 
Cent  Dig.  §§  490-510;    Dec.  Dig.  $  4a*] 

Error  from  City  Court  of  Madison ;  K.  8. 
Anderson,  Judge. 

Action  by  J.  W.  McDonald  and  others 
against  E.  W.  Butler  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed  in  part,  and  reversed  in  part 

The  action  was  against  E.  W.  Butler  and 
the  mayor  and  council  of  Madison  as  joint 
tort-feasors.  The  petition  as  amended  set 
forth  the  following  facts:  On  April  7,  1893, 
plaintiffs  bought  from  Butler,  then  mayor  of 
Madison,  and  the  mayor  and  council,  a  lot 
in  a  cemetery  owned  by  the  city  of  Madison, 
to  be  used  as  a  family  burying  ground,  and 
received  a  deed  thereto.  On  April  8,  1893, 
plaintiffs  interred  the  remains  of  their  fa- 
ther on  the  lot,  and  shortly  thereafter  moved 
away  from  Madison.  Upon  their  return  on 
a  visit  in  1910,  they  found  that  their  ceme- 
tery lot  "had  been  sacrilegiously  raided,  the 
remains  of  their  father  ruthlessly  taken 
without  warrant  by  alien  hands,  from  the 
home  bought  and  paid  for  by  his  own  loved 
ones,  and  where  loved  ones  had  lain  him  to 
rest,  placed  in  a  rough  box,  and  dumped  in 
a  hole  in  some  out  of  the  way  place,  all  of 
which  was  done  by  the  said  E.  W.  Butler 
and  his  agent,  and  the  mayor  and  city  coun- 
cil of  Madison,  all  without  warrant,  cause, 
or  authority."  The  defendants  were  not 
only  guilty  of  the  acts  above  recited,  but 
they  likewise  took  possession  of  the  lot  and 
sold  it  to  another,  and  there  now  rests  there- 
on the  remains  of  a  stranger,  not  connected 
in  any  way  with  plaintiffs.  .This  conduct  of 
the  defendants  was  "without  warrant,  cause, 
or  Justification."  On  November  11,  1910, 
written  demand  for  compensation  was  serv- 


ed upon  the  mayor  and  council  of  Madison; 
the  claim  being  in  the  following  language: 
"Madison,  Georgia,  November  11,  1910.  To 
the  Hon.  Mayor  and  City  Council  of  Madi- 
son, Georgia — Gentlemen:  This  is  to  notify 
you  that  J.  W.  McDonald  and  C.  F.  McDon- 
ald hold,  present,  and  ask  settlement  of  the 
following  claims  and  demands  jointly  due  by 
you  and  E.  W.  Butler  to  said  claimants:  City 
of  Madison,  Madison,  Georgia,  the  Honorable 
Mayor  and  City  Council  of  the  City  of  Madi- 
son, and  E.  W.  Butler,  to  J.  W.  McDonald 
and  C.  F.  McDonald,  Dr.  1909,  April.  To  one 
cemetery  lot,  lying  in  the  new  cemetery  in 
the  said  city  of  Madison,  known  and  dis- 
tinguished in  the  said  cemetery  as  lot  No. 
26,  on  the  Fourth  avenue  in  section  first;  a 
plat  of  new  cemetery  as  here  referred  to  as 
being  of  record  in  Book  PP,  folio  32,  in  the 
office  of  the  superior  court  of  Morgan  coun- 
ty, Georgia,  of  the  value  of  $100.00.  To  the 
expense  of  another  lot,  necessary  for  the 
purpose  of  reinterring  the  remains  of  their 
father,  which  were  removed  from  the  afore- 
said lot  and  cast  out  in  the  rubbish  or  put 
in  an  out  of  the  way  place,  expense  of  $100.- 
00.  To  cost  of  coffin,  grave,  and  reinterring 
the  remains  of  their  father,  which  were  re- 
moved from  the  aforesaid  lot  and  cast  out, 
expense  of  $125.00.  March,  1910.  To  dam- 
age for  disturbing  and  removing  the  remains 
of  applicants*  father  from  the  aforesaid  cem- 
etery lot,  and  for  desecrating  the  grave  of 
their  said  father,  and  for  taking  said  re- 
mains of  their  said  father  from  the  afore- 
said cemetery  lot  and  dumping  them  out 
elsewhere,  the  sum  of  $4,675.00 — a  total  of 
$5,000.00.  This  notice  is  given  pursuant  to 
the  act  of  the  Legislature  of  Georgia  approv- 
ed on  December  20,  1899.'*  This  account  is 
made  a  part  of  the  petition,  and  Judgment 
prayed  against  the  defendants  for  each  and 
every  item  as  charged  in  said  account  The 
injury  to  plaintiffs'  feelings  has  continued  up 
to  the  filing  of  the  suit  Punitive  and  ex- 
emplary damages  are  claimed  "by  reason  of 
the  act  and  intention,  and  of  the  gross,  wan- 
ton, reckless,  cruel  conduct,  of  the  defend- 
ants," above  described.  All  of  the  defend- 
ants demurred,  generally  and  specially.  The 
demurrers  were  sustained,  and  the  plaintiffs 
excepted. 

Williford  &  Lambert,  for  plaintiffs  in  error. 
EX  H.  George  and  Saml.  H.  Sibley,*  for  de- 
fendants in  error. 

POTTLE,  J.  [11  1.  It  needs  little  argu- 
ment to  show  that  the  city  is  not  liable  for 
exemplary  or  punitive  damages  for  the  al- 
leged conduct  of  its  officers  in  desecrating  the 
grave  and  disinterring  the  remains  of  the 
plaintiffs'  father.  Even  if  authority  to  re- 
move the  bodies  of  deceased  persons  from 
their  resting  places  could  be  conferred  upon 
a  municipal  corporation  as  a  legitimate  ex- 
ercise of  the  police  power,  the  General  As- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  Nc  Series  ft  Rep'r  Indexes 
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sembly  has  not  attempted  to  expressly  con- 
fer such  authority  upon  the  city  of  Madison, 
and  it  will  not  be  implied  from  the  general 
welfare  clause  in  the  city's  charter,  or  from 
the  authority  granted  in  an  amendment  to 
the  charter  to  own  and  regulate  cemeteries 
and  interments  therein.  Acts  1906,  p.  837. 
The  alleged  conduct  of  the  members  of  the 
council  was  ultra  vires  and  wholly  beyond 
the  scope  of  their  official  duty.  The  tres- 
pass was  not  the  result  of  an  exercise  of 
corporate  powers,,  and  the  corporation  would 
not  be  liable,  even  though  its  governing  body 
commanded  the  performance  of  the  act  In 
such  a  case  the  corporation  is  not  estopped 
to  plead  the  want  of  corporate  .power.  The 
rule  is  succinctly  stated  by  the  Supreme 
Court  as  follows:  ''Where  an  act  is  done  by 
the  officers  and  agents  of  a  municipal  corpo- 
ration, which  is  within  the  corporate  power 
and  might  have  been  lawfully  accomplished, 
had  the  municipal  authorities  proceeded  ac- 
cording to  law,  the  corporation  will  be  liable 
for  the  consequences  of  an  act  of  such  of- 
ficers or  agents  proceeding  contrary  to  law 
or  in  an  irregular  manner.  Aliter,  where  the 
act  complained  of  lies  wholly  outside  of  the 
general  or  special  powers  of  the  corporation." 
Langley  v.  Augusta,  118  Ga.  590  (4),  45  S.  E. 
486,  98  Am.  St  Rep.  133.  See,  also,  Rough- 
ton  v.  Atlanta,  113  Ga.  948,  39  S.  E.  316; 
City  Council  v.  Mackey,  113  Ga.  64,  38  S.  E. 
339;  Gray  v.  Griffin,  111  Ga.  361,  36  S.  E. 
792,  51  L.  R.  A.  131;  Civil  Code  1910,  §§ 
893,  897;  4  Dillon,  Municipal  Corporations 
(5th  Ed.)  §  1650  et  seq. 

It  is  argued  that  since  the  city  sold  the 
cemetery  lot  and  thus  gave  colorable  author- 
ity to  the  grantee  to  remove  the  body  of  the 
plaintiffs'  father,  it  ought  to  be  liable  for  the 
natural  consequences  of  its  act  in  making 
the  deed;  but  this  position  is  not  tenable. 
We  need  not  discuss  the  question  whether 
the  city  had  in  1893  power  under  Its  charter 
to  lay  out  and  own  a  cemetery.  Certainly 
the  mere  grant  of  an  easement  of  burial  in  a 
cemetery  lot  would  not  make  the  corporation 
liable  for  exemplary  or  punitive  damages  for 
the  act  of  the  grantee  or  of  officers  of  the 
city  in  disinterring  and  removing  from  the 
lot  the  remains  of  one  previously  buried 
there.  No  act  of  Its  governing  body  could 
make  it  liable  for  such  a  trespass.  The  act 
of  making  the  second  sale  of  the  lot  was 
within  the  corporate  power,  but  the  unlaw- 
ful trespass  was  not  so  connected  with,  or 
the  consequence  of,  the  lawful  act  as  to  ren- 
der the  city  liable  for  the  tort  Since  all  of 
the  items  of  damage  claimed  were  treaceable 
to  and  grew  out  of  the  trespass  in  disinter- 
ring and  removing  the  body,  the  general  de- 
murrer of  the  city  was  rightly  sustained. 

[2]  2.  As  to  Butler,  the  petition  stated  a 
case.  His  counsel  do  not  contest  the  cor- 
rectness of  the  principle,  decided  in  Jacobus 
v.  Children  of  Israel,  107  Ga.  518,  33  S.  B. 
853,  73  Am.  St  Rep.  141,  that  "one  who  Is 
the  owner  of  the  easement  of  burial  in  a 


cemetery  lot,  or  who  fa  rightfully  in  posses- 
sion of  the  same,  Is  entitled  to  recover  dam- 
ages from  any  one  who  wrongfully  enters  up- 
on such  lot  and  disinters  the  remains  of  per- 
sons burled  therein."  See,  also,  Wright  v. 
Hollywood  Cemetery  Corporation,  112  Ga. 
884,  38  S.  E.  94,  52  L.  R.  A.  621;  L.  &  N.  R. 
Co.  v.  Wilson,  123  Ga.  62,  51  S.  E.  24,  3 
Ann.  Cas.  128;  Medical  College  v.  Rushing. 
1  Ga.  App.  468,  57  S.  E.  1083.  His  point  is 
that  only  special  damages  are  laid,  and  that, 
there  being  no  claim  for  general  damages, 
the  petition  was  rightly  dismissed  as  to  But- 
ler, because  the  allegations  are  not  sufficient 
to  support  the  claim  for  exemplary  or  puni- 
tive damages.  See  Wright  v.  Smith,  128  Ga. 
432,  57  S.  E.  684.  The  authorities  cited  in 
the  Jacobus  Case  show  the  rule  to  be  that 
damages  may  be  recovered  where  the  act  of 
disinterment  was  done  either  wantonly  or 
negligently.  Mere  negligence  will  authorize 
the  recovery  of  general  damages.  But  in  or- 
der to  authorize  the  recovery  of  exemplary 
damages  it  must  appear  that  the  "injury  has 
been  wanton  and  malicious,  or  is  the  result 
of  gross  negligence  or  a  reckless  disregard  of 
the  rights  of  others,  equivalent  to  an  inten- 
tional violation  of  them."  Jacobus  v.  Chil- 
dren of  Israel,  supra.  Where  there  are  ag- 
gravating circumstances,  either  in  the  act  or 
the  Intention,  punitive  damages  may  be 
awarded.    Civil  Code  19i0,  $  4503. 

There  is  no  prayer  for  general  damages, 
but  the  averments  sufficiently  state  a  case 
entitling  plaintiffs  to  recover  exemplary  or 
punitive  damages.  It  is  true  the  petition 
does  not  allege  in  terms  that  the  act  was 
willfully  done;  but  it  does  allege  that  But- 
ler himself,  as  mayor,  executed  the  deed  to 
the  plaintiffs;  that  he  and  others  ruthless- 
ly and  without  warrant  of  law  desecrated 
the  grave,  took  the  remains  therefrom,  plac- 
ed them  in  a  rough  box,  and  "dumped"  them 
into  a  hole  in  an  out  of  the  way  place ;  that 
he  and  the  other  defendants  sold  and  deliv- 
ered possession  of  the  lot  to  another  per- 
son, who  interred  therein  the  body  of  a 
stranger  to  plaintiffs.  The  law  is  not  over- 
particular about  what  a  thing  Is  called. 
From  the  facts  pleaded  the  law  will  presume 
that  the  act  was  willful  and  wanton,  and 
done  with  a  reckless  disregard  of  the  rights 
of  the  plaintiffs.  In  addition  to  this,  there 
is  a  sufficient  averment  of  aggravating  cir- 
cumstances, both  in  the  act  and  In  the  inten- 
tion, to  authorize  the  imposition  of  punitive 
damages.  The  mere  absence  of  a  headstone 
or  monument  would  not' excuse  the  desecra- 
tion of  the  grave.  When  it  was  discovered, 
no  matter  how,  that  a  human  body  had  been 
interred  on  the  lot,  the  grave  should  have 
been  held  sacred,  and  the  body  allowed  to 
remain  undisturbed  in  its  last*  resting  place. 
Certainly  upon  discovery  of  the  grave  the 
most  diligent  and  searching  inquiry  should 
have  been  made  to  discover  ownership  of 
the  lot  and  the  identity  of  the  person  whose 
remains  lay  buried  there.     Nor  would  the 
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mere  fact  of  the  apparent  abandonment  of 
the  lot  justify  the  ruthless  invasion  of  the 
sacred  precincts  of  the  grave.  Neglect  of  a 
child,  though  never  so  gross,  to  care  for  the 
grave  of  his  parent,  will  not  excuse  one  who 
wantonly  or  negligently  disinters  the  corpse 
and  removes  it  elsewhere.  The  law  recog- 
nizes and  holds  sacred  that  respect  which  all 
natural  persons  are  presumed  to  have  for 
the  memory  of  the  dead;  and  when  the 
feelings  of  a  child  have  been  wounded  in  the 
manner  described  in  the  petition,  damages 
will  be  awarded.  We  have  no  means  of 
knowing  what  the  truth  Is.  Of  course,  if 
there  has  been  an  honest  mistake,  and  no 
malice,  and  no  gross  negligence,  and  no 
such  reckless  disregard  of  the  rights  of  the 
plaintiffs  as  would  be  equivalent  to  an  in- 
tentional violation  of  them,  they  would  not 
be  entitled  to  recover  exemplary  or  punitive 
damages.  These  are  questions  to  be  decided 
upon  the  coming  in  of  the  evidence.  The 
defendant  has  not  been  heard.  If  the  real 
truth  be  as  stated  in  the  brief  of  his  counsel, 
a  very  different  case  will  be  presented. 

[3]  3.  The  claim  for  compensation  for  the 
value  of  the  lot  taken  from  plaintiffs  was 
demurred  to,  upon  the  ground  that  as  the 
plaintiffs  still  own  the  lot,  they  cannot  re- 
cover its  value.  Tortious  deprivation  of 
land,  .where  the  owner  has  the  fee  In  the 
soil,  will  not  give  rise  to  an  action  sound- 
ing In  tort  to  recover  as  damages  the  value 
of  the  land,  because  ejectment  lies  to  re- 
cover the  land,  and  a  double  recovery  of  the 
land  and  Its  value  would  not  be  allowable. 
But  where  an  easement  or  mere  right  of 
user  has  been  destroyed,  the  owner  cannot 
maintain  ejectment  Stewart  v.  Garrett, 
119  Ga*.  886,  46  S.  B.  427,  64  L.  R.  A.  99,  100 
Am.  St  Rep.  179.  Powell,  Actions  for  Land, 
§  50.  His  only  remedy  is  In  tort  where  the 
measure  of  damages  will  be  the  value  of  the 
easement  Here  the  lot  remains,  but  the 
body  of  a  stranger  to  plaintiffs  reposes  there. 
No  one  with  proper  respect  for  the  memory 
of  a  deceased  loved  one  would  care  to  lay 
his  remains  beside  those  of  an  alien  in  blood. 
The  law  will  not  require  plaintiffs,  In  order 
to  obtain  the  full  enjoyment  of  their  ease- 
ment of  burial,  to  commit  an  act  similar  to 


that  which  the  defendants  are  alleged  to 
have  performed.  Their  easement  is  lost  to 
them,  as  they  say,  by  the  conduct  of  the  de- 
fendants. The  plaintiffs  bought  and  paid  for 
the  lot  and  those  who  wrongfully  deprived 
them  of  their  right  to  its  full  and  complete 
enjoyment  ought  to  pay  whatever  the  ease- 
ment may  be  shown  to  have  been  worth  at 
its  fair  market  value.  Of  course,  If  Butler 
was  In  no  way  concerned  with  the  interment 
of  the  body  of  the  stranger  to  the  plaintiffs, 
this  item  of  damage  could  not  be  recovered 
from  him. 

[4]  4.  The  defendants  specially  demurred 
to  the  claim  for  the  cost  of  reinterment  of 
the  body  of  the  plaintiffs9  father,  upon  the 
ground  that  it  was  not  alleged  that  the 
plaintiffs  actually  expended  the  amount  sued 
for.  If  the  plaintiffs  did  not  themselves  In- 
cur this  expense,  they  cannot  recover  for 
these  items ;  but  we  think  the  petition  suffi- 
ciently alleges  that  they  did  so.  The  aver- 
ment that  defendants  are  Indebted  to  plain- 
tiffs for  the  "expense  of  another  lot"  hi  the 
sum  of  $100,  and  for  the  "cost  of  coffin, 
grave,  and  reinterring  the  remains  of  their 
father"  at  an  "expense  of  $125,"  la  equiva- 
lent to  an  allegation  that  plaintiffs  incurred 
the  expense  claimed. 

[I,  •]  5.  There  was  no  misjoinder  of  causes 
of  action.  There  was  but  one  cause  of  action 
alleged,  namely,  the  wrongful  disinterment  of 
the  dead  body ;  and  the  several  items  of  dam- 
age sought  to  be  recovered  relate  to  different 
elements  growing  out  of  and  consequent  upon 
the  tort  The  allegation  in  reference  to  the 
continuance  of  the  tort  was  simply  an  aver- 
ment that  plaintiffs'  feelings  were  still 
wounded  and  they  continue  to  suffer  morti- 
fication and  humiliation.  If  the  facts  stated 
in  the  petition  be  true,  time  will  never  whol- 
ly heal  the  wounded  feelings  of  the  children 
of  him  whose  grave  was  desecrated  in  the 
manner  described  in  the  petition.  The  de- 
murrer, of  course,  admits  these  facts. 

The  judgment  will  be  affirmed,  In  so  far 
as  it  dismissed  the  petition  as  to  the  city, 
but  reversed  in  so  far  as  it  sustained  the 
demurrer  filed  by  Butler. 

Judgment  affirmed  in  part  and  In  part  re- 
versed 
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GAINET  v.  ATLANTIC  COAST  MNB  R.  CO. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

Railboads    (i  347* )— Operation— Accident 

at  CROSSING— Evidence. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  intestate  at  a  crossing,  where  there 
was  no  evidence  that  the  train  by  which  intes- 
tate was  struck  was  not  equipped  with  a  prop- 
er headlight,  and  that  it  was  not  burning,  or 
that  signals  had  not  been  given,  and  where  it 
was  further  admitted  that  there  was  an  arc 
light  at  the  crossing,  which  was  burning,  a 
nonsuit  was  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  %%  1124-1137;   Dec.  Dig.  |  347.*] 

Appeal  from  Superior  Court,  Nash  County; 
3.  S.  Ferguson,  Judge. 

Action  by  Nancy  J.  Gainey,  administratrix, 
against  Atlantic  Coast  Line  Railroad  Com- 
pany. From  a  Judgment  of  nonsuit,  plaintiff 
appeals.    Affirmed. 

His  honor  rendered  judgment  that,  upon 
the  pleadings  and  admissions  In  open  court, 
the  plaintiff's  intestate  was  guilty  of  contrib- 
utory negligence,  which  bars  any  recovery 
herein,  and  ordered  a  nonsuit 

The  judgment  of  the  lower  court  is  as 
follows: 

"This  cause  coming  on  for  hearing  before 
Ills  honor,  G.  S.  Ferguson,  and  being  heard 
upon  the  pleadings  and  the  admissions  of 
the  parties,  and  the  further  admission  that 
the  two  tracks  of  the  defendant  company 
run  parallel  at  a  distance  of  13  feet  apart 
from  center  to  center,  and  the  court  being 
of  opinion,  upon  said  pleadings  and  admis- 
sions, that  plaintiffs  intestate  was  guilty  of 
^contributory  negligence,  which  bars  any  re- 
<covery  herein,  it  is  therefore  adjudged  that 
plaintiff  take  nothing  by  her  writ,  that  the 
defendant  go  hence  without  day,  and  recover 
its  costs  of  plaintiff  and  the  surety  on  her 
prosecution  bond,  to  be  taxed  by  the  clerk." 

On  certiorari,  return  was  made  as  follows: 

44  In  obedience  to  the  order  of  the  court 
made  In  the  case  of  Nancy  J.  Gainey,  Ad- 
ministratrix of  Robert  Gainey,  v.  Atlantic 
-Coast  Line  Railroad  Company,  I  beg  to  re- 
port that,  when  the  case  was  called  for  trial 
and  the  pleadings  read,  it  was  admitted  that 
the  decedent,  who  was  standing  at  the  side 
•of  the  north-bound  track  waiting  for  a  long 
freight  train,  which  was  going  north,  to 
clear  the  crossing,  immediately  and  as  the 
last  car  or  caboose  reached  the  crossing  walk- 
ed around  the  end  of  the  caboose  and  stepped 
upon  the  track  of  the  south-bound  train,  and 
was  immediately  struck  and  killed.  It  was 
further  admitted  that  the  distance  between 
the  center  of  the  tracks  was  18%  feet.  The 
plaintiff  admitted  that  she  had  no  evidence 
to  prove  that  the  passenger  train  was  not 
-equipped  with  a  proper  headlight,  and  that 
it  was  not  burning,  or  to  prove  that  the  bell 
was  not  ringing  or  that  the  whistle  for  the 
station  and  crossing  had  not  been  blown. 
It  was  further  admitted  that  there  was  an 


arc  light  at  the  crossing,  which  was  burn- 
ing. I  was  of  the  opinion  that  there  was 
sufficient  room  and  opportunity  for  the  de- 
cedent, after  he  got  within  the  zone  of  dan- 
ger, to  have  observed  the  approach  of  the 
passenger  train  before  he  went  upon  the 
track,  and  that  it  was  negligence  for  him 
not  to  have  done  so,  and  to  get  on  the  track 
without  looking  and  listening  for  the  train. 
And  under  the  ruling  of  the  court  in  Cole- 
man's Case  I  stated  that  upon  the  pleadings 
and  admissions,  if  that  should  be  the  evi- 
dence on  the  trial  I  would  direct  a  nonsuit, 
and  in  deference  to  this  intimation  the  plain- 
tiff agreed  that  I  might  order  a  nonsuit,  and 
she  take  exception  thereto,  and  appeal  to  the 
Supreme  Court,  which  was  accordingly  done." 

Henry  Grady  and  T.  T.  Thorne,  for  ap- 
pellant   F.  S.  Spruill,  for  appellee. 

PER  CURIAM.  When  this  cause  was  ar- 
gued in  this  court,  a  writ  of  certiorari  was 
issued,  directing  the  judge  of  the  superior 
court  to  certify  up  as  a  part  of  the  record 
the  admissions  of  the  parties  made  In  open 
court,  and  which  were  fully  set  out  in  the 
record.  His  honor  having  certified  the  said 
admissions  In  due  form,  they  have  been 
considered  by  us.  We  are  of  opinion,  upon 
the  said  admissions  so  certified  to  us,  and 
upon  the  pleadings,  that  the  plaintiff's  intes- 
tate was  guilty  of  contributory  negligence 
upon  the  plaintiff's  own  showing,  and  that 
the  judgment  of  nonsuit  was  properly  en- 
tered. 

Judgment  affirmed. 


(168  N.  C.  44) 

HOLMAN  v.  NORFOLK  ft  W.  R.  CO. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1.  Appeal  and  Erbob  (|  927*) —Review  — 
Nonsuit. 

On  appeal  from  a  nonsuit,  the  evidence 
must  be  considered  in  the  aspect  most  favorable 
to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2912,  2917,  3748,  4024; 
Dec  big.  I  927.*] 

2.  Railroads  (§  400*)— Injury  on  Track- 
Jury  Question. 

Evidence  in  an  action  for  intestate's  death 
on  defendant's  railroad  track  held  sufficient  to 
take  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  sea  Railroads, 
Cent.  Dig.  §}  1366-1381;   Dec  Dig.  I  400.*] 

3.  Railroads  (§  367*)— Injuries  on  Track- 
Duty  of  Company. 

Trainmen  must  keep  a  careful  and  contin- 
uous lookout  along  the  track  for  persons  there- 
on, and  are  negligent  if  they  fail  to  do  so,  mak- 
ing the  company  liable  for  resulting  injuries. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i|  1257,  1258;   Dec  Dig.  |  367.*] 

Appeal  from  Superior  Court,  Durham 
County;   O.  H.  Allen,  Judge. 

Action  by  Luvenla  Holman,  administra- 
trix, against  the  Norfolk  &  Western  Railroad 


-•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Company.     From    a   Judgment    of   nonsuit, 
plaintiff  appeals.    Reversed. 

Manning  &  Everett,  for  appellant  Guth- 
rie &  Guthrie,  for  appellee. 

* 
CLARK,  C.  J.  This  was  an  action  for 
wrongful  death.  The  plaintiff  appealed  from 
a  judgment  of  nonsuit.  The  evidence  tend- 
ed to  prove:  That  plaintiff's  Intestate  was 
killed  shortly  after  9  o'clock  in  the  corporate 
limits  of  Durham,  and  his  body  was  found 
lying  on  the  east  side  of  the  defendant's 
track,  partly  on  the  ends  of  the  cross-ties 
and  with  his  skull  fractured.  He  was  un- 
conscious when  found,  and  died  soon  after. 
The  defendant's  passenger  train  from  Lynch- 
burg passed  about  9  o'clock  at  night  running 
about  30  miles  an  hour,  which  was  greatly 
in  excess  of  the  speed  limit  (8  miles)  per- 
mitted by  the  ordinances  of  the  city.  The 
railroad  track  was  downgrade,  and  curved 
to  the  left  going  into  Durham;  but  the  sharp- 
est part  of  the  curve  was  some  distance  be- 
yond where  the  body  of  the  deceased  was 
found.  The  skull  was  fractured  Just  above 
the  left  ear.  The  railroad  track  had  been 
used  for  many  years  by  the  public  generally 
as  a  walkway,  and  especially  by  the  opera- 
tives in  the  mill,  going  and  returning  from 
work.  The  place  was  in  the  city  limits  and 
in  a  populous  community.  A  man  lying  on 
the  track  or  sitting  on  the  end  of  a  cross- 
tie  at  the  point  where  the  plaintiff's  body 
was  found  could  be  seen  under  the  headlight 
of  the  engine  125  yards,  and  the  defendant's 
train  that  night  could  have  been  stopped 
within  that  distance  from  the  spot,  if  run- 
ning at  the  rate  of  not  over  8  miles  per  hour, 
the  speed  allowed  by  the  ordinance.  The 
evidence  for  the  plaintiff  showed  that,  though 
there  is  a  street  crossing  a  short  distance 
south  of  the  spot  where  the  body  was  found, 
no  bell  was  rung,  or  whistle  sounded;  that 
the  place  was  within  the  corporate  limits, 
and  the  train  was  moving  about  30  miles  an 
hour.  The  defendant's  answer,  which  was 
offered  in  evidence,  averred  that  the  deceas- 
ed entered  on  defendant's  track  while  drunk 
and  in  an  intoxicated  condition,  and  substan- 
tially admits  that  the  deceased  was  killed 
by  the  engine. 

[1]  The  above  evidence  taken  In  the  most 
favorable  light  for  the  plaintiff,  as  must  be 
done  on  a  nonsuit  (Cotton  v.  Railroad,  149 
N.  C.  229,  62*  S.  E.  1093),  tended  to  estab- 
lish the  admission  by  defendant  that  plain- 
tiffs intestate  was  drunk  and  intoxicated, 
and  was  on  the  track  when  struck  and  killed 
by  defendant's  train;  that  he  could  and  ought 
to  have  been  seen  by  the  engineer  or  fireman 
on  the  train  in  time  to  have  prevented  kill- 
ing the  deceased,  especially  if  the  train  had 
been  running  within  the  speed  permitted  by 
the  city  ordinance;  that  the  train  was  run- 
ning at  a  speed  very  much  faster  than  that 
permitted  by  the  ordinance;  that  the  defend- 


ant's track  at  that  place  had  been  used  for 
many  years  as  a  walkway  by  the  public,  es- 
pecially Saturday  nights  and  Sundays;  that 
the  deceased  was  killed  on  Saturday  night; 
that  the  place  of  the  accident  was  within  the 
city  limits  and  in  a  populous  community;  and 
that  no  bell  was  rung  or  whistle  sounded 
nearer  than  half  a  mile. 

[2]  Upon  the  above  evidence  the  case  should 
have  been  submitted  to.  the  jury.  Pickett  v. 
Railroad,  117  N.  C.  637,  23  S.  E.  264,  30  U 
R.  A.  257,  53  Am.  St.  Rep.  611;  Clark  v. 
Railroad,  109  N.  C.  446,  14  S.  E.  43,  14  L. 
R.  A.  749;  Fulp  v.  Railroad,  120  N.  C.  525, 
27  S.  E.  74;  Cox  v.  Railroad,  123  N.  C.  604, 
31  S.  E.  848;  Powell  v.  Railroad,  125  N.  C. 
370,  34  S.  E.  530;  Whitesides  v.  Railroad, 
128  N.  C.  229,  38  S.  E.  878. 

[3]  In  Snipes  v.  Railroad,  152  N.  C.  42>  67 
S.  E.  27,  the  court  says:  "It  Is  well  establish- 
ed that  the  employe's  of  a  railroad  company 
in  operating  its  trains  are  required  to  keep 
a  careful  and  continuous  outlook  along  the 
track,  and  the  company  Is  responsible  for 
injuries  resulting  as  the  proximate  conse- 
quence of  their  negligence  In  the  perform- 
ance of  their  duty."  To  same  effect  are 
Arrowood  v.  Railroad,  126  N.  C.  629,  36  S. 
E.  151;  Lea  v.  Railroad,  129  N.  C.  459,  40 
S.  B.  212;  Bessent  v.  Railroad,  132  N.  C. 
934,  44  S.  E.  648 ;  Stewart  v.  Railroad,  136 
N.  C.  389,  48  S.  E.  793;  Sawyer  v.  Railroad, 
145  N.  C.  29,  58  S.  E.  598,  22  L.  R.  A.  (N.  S.) 
200;  Edge  v.  Railroad,  153  N.  C.  214-217,  69 
S.  E.  74;  Guilford  v.  Railroad,  154  N.  C. 
607,  70  S.  E.  393. 

Upon  the  authorities  cited,  the  judgment 
of  nonsuit  must  be  reversed. 


(159  N.  C.  459) 

STATE  v.  MOSTELLA. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 


1.  Criminal  Law    (§  404*)— Prosecution— 
Admission  of  Evidence. 

That  the  officer  who  found  whisky  in  a 
bucket  in  accused's  place  of  business  poured  it 
into,  a  large  bottle,  because  he  thought  the 
bucket  might  be  overturned,  would  not  exclude 
the  whisky  as  evidence  in  a  prosecution  for  un- 
lawfully keeping  liquor  for  sale,  when  offered 
in  the  bottle  to  prove  that  the  contents  of  the 
bucket  was  whisky. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §J  873,  891-893,  1457;  Dec. 
Dig.  |  404.*] 

2.  Intoxicating  Liquobs  (|  223*)— Time  or 
Offense— Indictment— Pboof. 

When  time  is  not  of  the  essence  of  offense, 
as  in  a  prosecution  for  keeping  liquor  for  ille- 
gal sale,  the  proof  need  not  show  a  sale  on  the 
date  laid  in  the  indictment  - 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  273;    Dec  Dig.  §  223.*) 

3.  Criminal  Law   (|  789*)— Instructions- 
Reasonable  Doubt. 

An  instruction  that  by  "reasonable  doubt" 
was  meant  "a  doubt  based  upon  the  evidence 
and  common  sense;  not  a  vain,  visionary, 
imaginary  doubt;   and  a  reasonable  doubt  in  a 
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jury  box  is  the  same  reasonable  doubt  that  an 
honest  man  meets  up  with  in  the  ordinary  busi- 
ness affairs  of  life,  no  more,  no  less"— could 
not  have  misled  the  jury  so  as  to  prejudice  ac- 
cused's rights. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1846-1849, 1904-1022,  I960, 
1967;    Dec.  Dig.  |  789.*] 

Appeal  from  Superior  Court,  Richmond 
County;   Wbedbee,  Judge. 

Andrew  Mostella  was  convicted  of  unlaw- 
fully keeping  Intoxicants  for  sale,  and  he 
appeals.    Affirmed. 

The  charge  on  reasonable  doubt  was  as 
follows:  "By  'reasonable  doubt'  is  meant  a 
doubt  you  can  give  a  reason  for,  a  doubt  based 
upon  the  evidence  and  common  sense,  not  a 
vain,  visionary,  Imaginary  doubt;  and  a  rea- 
sonable doubt  In  a  jury  box  is  the  same  rea- 
sonable doubt  that  an  honest  man  meets  up 
with  in  the  ordinary  business  affairs  of  life — 
no  more,  no  less." 

Jno.  P.  Cameron  and  Lorenzo  Medlin,  for 
appellant.  T.  W.  Bickett,  Atty.  Gen.,  and 
T.  H.  Calvert,  Asst  Atty.  Gen.,  for  the  State. 

HOKE,  J,  The  statute  applicable  (chap- 
ter 21,  Laws  of  Ex.  Session  1908)  makes  it 
unlawful  for  persons  other  than  duly  li- 
censed druggists  to  have  or  keep  for  sale, 
barter,  or  exchange  spirituous,  vinous,  malt, 
or  other  intoxicating  liquors  in  the  county 
of  Richmond.  By  section  2  the  having  on 
hand  more  than  one  quart  of  the  liquors  in 
question  by  persons  other  than  duly  licensed 
druggists  is  made  prima  facie  evidence  of 
guilt  There  was  ample  evidence  to  sustain 
the  verdict,  and  we  find  no  reversible  error 
which  entitles  defendant  to  a  new  trial  of 
the  Issue. 

[1]  There  was  evidence  on  the  part  of  the 
state  tending  to  show  that  defendant  was 
proprietor  of  a  poolroom,  and  among  various 
other  things  found  on  defendant's  premises 
tending  to  establish  the  charge,  including 
four  half-pint  bottles  of  whisky  In  a  bed  un- 
der the  cover,  castor  shucks  used  to  cover 
bottles,  empty  bottles,  etc.,  the  officer,  a 
short  time  prior  to  indictment  found  a  buck- 
et containing  58  ounces  of  corn  whisky  under 
the  poolroom  table.  This  the  officer  poured 
out  into  a  large  bottle,  and  it  was  produced 
at  the  trial;  defendant  contending  there  was 
error  because  it  had  been  poured  out  of 
the  bucket  and  on  that  account  was  no  lon- 
ger admissible  as  evidence.  The  officer  gave 
the  very  natural  explanation  that  he  did  this 
because  he  was  afraid  it  might  be  overturn- 
ed. The  article  was  produced  because  of  a 
claim  made  by  defendant  that  the  contents 
of  the  bucket  was  not  whisky.  The  objec- 
tion urged  goes  to  the  force  of  the  circum- 
stance, but  in  no  way  affects  the  relevancy. 

[2]  Defendant  objected  further  to  a  posi- 
tion of  his  honor's  charge  as  follows:  "The 
law  presumes  the  defendant  is  Innocent,  and 
requires  the  state  to  satisfy  you  beyond  a 


reasonable  doubt  that  he  had  intoxicating 
bitters  in  his  possession  for  the  purpose  of 
sale  within  the  county  of  Richmond  within 
two  years  from  the  date  of  this  bill  of  in- 
dictment. It  does  not  make  any  difference 
what  whisky,  whether  this  particular  whisky 
or  any  whisky ;  if  this  evidence  satisfies  you 
beyond  a  reasonable  doubt  that  he  kept 
whisky  in  his  possession  for  the  purpose  of 
sale  in  violation  of  this  act,  it  would  be  your 
duty  to  return  a  verdict  of  guilty."  The 
objection  being  that  the  Inquiry  should  have 
been  confined  to  the  precise  time  laid  in  the 
bill.  But  it  is  well  understood  that,  when 
time  is  not  of  the  essence,  the  date  laid  in 
the  bill  is  ordinarily  not  considered  as  re- 
strictive or  controlling  on  the  question  of 
proof.  State  v.  Williams,  117  N.  C.  753,  23 
S.  E.  250. 

[31  We  find  nothing  in  the  charge  as  to 
reasonable  doubt  that  is  calculated  to  affect 
defendant's  rights  adversely,  or  that  was 
likely  in  any  way  to  have  mislead  the  jury. 
State  v.  Whitson,  111  N.  C.  695,  16  S.  E.  332. 

There  is  no  error,  and  the  judgment  below 
will  be  affirmed. 

No  error. 


(159  N.  C.  200) 

GREENSBORO  NAT.  BANK  T.  CAROLINA 
MUT.  LIFE  INS.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1.  Contracts  (§  28*)—  Sufficiency  of  Evi- 
dence—Promise to  Pat. 

Evidence,  in  an  action  on  notes  executed 
by  an  insurance  company  whose  business  was 
purchased  by  defendant  company,  held  not  to 
show  that  defendant  unconditionally  promised  to 
pay  the  notes  upon  purchasing  the  business. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  133-140,  1755,  1782-1784;  Dec. 
Dig.  }  28.*] 

2.  Corporations  (8  432*)— Acts  of  Officers 
— Existence  of  Agency— Burden  of  Proof. 

One  claiming  that  the  manager  of  a  cor- 
poration assumed,  for  the  corporation,  the 
payment  of  certain  notes,  has  the  burden  of 
showing  the  officer's  authority  to  bo  contract. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  fi$  1717,  1718,  1724,  172ft- 
1737,  1743,  1762;   Dec.  Dig.  |  432.*] 


3.  Pleading    (§   249*)— Amendment— Action 

on  Note— Accounting. 

Defendant  insurance  company  purchased 
the  business  of  another  company  under  a  con- 
tract to  allow  the  seller  25  per  cent,  of  the 
gross  earnings  derived  from  policy  holders  as 
premiums,  which  should  be  applied  on  two 
notes  indorsed  by  the  seller  to  plaintiff  bank, 
and  that  such  sum  should  be  paid  direct  to  the 
bank.  Held  that,  though  plaintiff  did  not  show 
that  defendant  assumed  unconditionally  the 
payment  of  the  notes  when  it  purchased  the 
business,  it  could,  in  an  action  tnereon,  amend 
so  as  to  require  defendant  to  account  for 
such  sums  as  it  had  collected  under  the  con- 
tract by  applying  them  to  the  payment  of  the 
notes. 

[Ed.   Note.— For  other  cases,   see   Pleading, 
Cent.  Dig.  §§  710-729;   Dec.  Dig.  §  249.*] 

Appeal    from    Superior    Court,    Guilford 
County;    Cooke,  Judge. 
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Action  by  the  Greensboro  National  Bank 
against  the  Carolina  Mutual  Life  Insurance 
Company  and  others.  From  a  judgment  for 
plaintiff  against  the  defendant  named,  it  ap- 
peals.   Reversed,  and  new  trial  ordered. 

The  action  was  brought  to  recover  upon 
two  notes  of  the  Mutual  Registry  Life  In- 
surance Company  of  the  denominations  of 
$185  and  $65,  which  notes  were  indorsed  by 
the  codefendants. 

O.  M.  Patton,  for  appellant. 

BROWN,  J.  The  plaintiff  introduced  tes- 
timony tending  to  prove  that  some  time  in 
1907  the  Mutual  Registry  Life  Insurance 
Company,  a  corporation,  sold  its  entire  busi- 
ness to  the  defendant  the  Carolina  Insur- 
ance Company ;  that  at  the  time  the  defend- 
ant company  took  over  the  business  of  the 
Mutual  the  plaintiff  held  two  notes  of  the 
Mutual  Registry  Life  Insurance  Company  in 
the  sums  of  $185  and  $65. 

[1]  It  is  contended  by  the  plaintiff  that, 
as  a  part  of  the  transaction  between  the 
two  companies,  the  defendant  company  as- 
sumed the  payment  of  these  notes.  An  in- 
spection of  the  record  discloses  that  all  of 
the  evidence  Introduced  for  the  plaintiff,  as 
well  as  the  defendant,  establishes  that  the 
contract  between  the  two  companies  was 
wholly  in  writing  and  dated  the  26th  of 
March,  1908,  and  was  put  in  evidence  by  the 
defendant  It  is  true  that  Waddy,  a  witness 
for  the  plaintiff,  upon  examination  in  chief 
said  that  the  defendant  company  assumed 
the  liabilities  of  the  Mutual  and  agreed  to 
pay  the  notes  in  question.  But  upon  cross- 
examination  the  witness  materially  qualifies 
his  testimony  in  chief,  and  admits  that  the 
contract  between  the  two  companies  was  in 
writing,  and  states  that  he  was  not  present 
when  any  contract  between  the  two  compa- 
nies was  made.  He  states  that  he  did  not 
see  the  written  contract,  but  understood  that 
there  was  one.  Upon  being  questioned  by 
the  court  as  to  bow  he  knew  that  the  de- 
fendant assumed  the  debts,  the  witness  does 
not  undertake  to  say,  but  states  that  he 
was  not  present  when  the  contract  was  sign- 
ed. The  witness  Ellington,  president  of  the 
plaintiff  bank,  states  that  Waddy,  Newby, 
and  others  representing  the  defendant  com- 
pany came  to  the  bank  and  said  that  the 
manager  of  the  defendant  was  there  and 
that  be  was  to  take  over  their  assets  and 
liabilities.  It  also  appears  from  the  testi- 
mony of  Ellington  upon  cross-examination 
that  they  came  in  the  bank  with  this  paper 
with  them,  evidently  the  contract  of  March 
26th,  entered  into  between  the  two  companies, 
thus  fixing  Ellington,  the  president  of  the 
plaintiff  bank,  with  notice  that  the  contract 
between  the  two  companies  was  in  writing. 
The  contract  between  the  two  companies 
does  not  purport  to  be  unconditional  assump- 
tion of  the  debts  of  the  Mutual  Company, 


but,  on  the  contrary,  it  provides  for  only  par- 
tial payment  in  these  words :  "And  the  said 
Carolina  Mutual  agrees  to  allow  said  Mu- 
tual Registry  Life  Insurance  Company  25 
per  cent  of  the  gross  earnings  derived  from 
policy  holders  as  premium  on  same,  and  that 
the  said  25  per  cent  to  be  applied  on  the 
two  notes  made  and  Indorsed  by  the  said 
Mutual  Registry  Life  Insurance  Company,  to 
the  Greensboro  National  Bank  of  the  city 
of  Greensboro,  each  month,  and  that  said 
sum  be  paid  direct  to  said  bank,  and  that 
a  written  report,  showing  such  gross  earn- 
ings be  sent  to  the  proper  officer  of  said 
Mutual  Registry  Life  Insurance  Company, 
and  that  said  Carolina  Mutual  agrees  that 
such  25  per  cent  be  continued  for  a  period 
of  twelve  (12)  months,  and  It  is  further 
agreed  that  all  policy  holders  of  said  Mutual 
Registry  Life  Insurance  Company  be  fully 
reinstated  from  date  hereof  and  such  amount 
arising  therefrom  as  premiums  be  also  ap- 
plied as  is  herein  stated." 

[2]  It  is  further  contended  that  Powell, 
the  manager  of  the  defendant  company,  stat- 
ed "that  he  would  assume  the  liabilities,  and 
that  Powell  conducted  negotiations  for  the 
Carolina  Mutual  life  Insurance  Company." 
It  may  be  that  Powell  personally  undertook 
to  assume  these  particular  liabilities  of  the 
Mutual  Company,  himself;  but  there  is  not 
a  shred  of  evidence  that  he  had  any  author- 
ity to  assume  them  on  behalf  of  his  company. 
The  contract  between  the  two  companies, 
as  we  have  already  shown,  was  in  writing, 
and  the  rights  and  liabilities  of  the  two  In- 
surance companies  under  It  were  already 
well  defined,  and  there  is  nothing  to  show 
that  Powell  was  authorized  in  any  way  to 
change  them.  If  Powell  had  any  such  au- 
thority, the  burden  of  proof  would  be  upon 
the  plaintiff  to  show  it  81  Cyc  p.  1644,  and 
cases  cited. 

[3]  While  the  plaintiff  is  not  entitled  to 
recover  upon  the  notes  sued  on  upon  the 
ground  that  they  have  been  unconditionally 
assumed  by  the  defendant,  by  proper  amend- 
ment to  the  pleadings,  the  plaintiff  may  call 
upon  the  defendant  to  account  for  such  sums 
as  it  has  collected  under  the  contract,  and 
have  the  same  applied  to  the  payment  of  the 
notes. 

New  trial. 

(158  N.  C.  467) 

STATE  v.  BROWN. 

(Supreme  Court  of  North  Carolina.    April  10* 

1912.) 

Criminal  Law  (|  84*)— Jurisdiction— Con- 
stitutional Provisions. 

Const  art  4,  §  12,  empowers  the  General 
Assembly  to  distribute  jurisdiction  below  the 
Supreme  Court  among  the  other  courts  pre- 
scribed in  the  Constitution,  or  which  may  be 
established  by  law  as  the  Legislature  may  deem 
best,  and  section  14  authorizes  the  establish- 
ment of  special  courts  for  the  trial  of  misde- 
meanors in  cities  and  towns.    Pub.  Laws  1909, 
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c.  651,  as  amended  by  Priv.  Laws  1911,  c.  430. 
provides  for  the  establishment  of  a  municipal 
court  in  Greensboro,  giving  it  jurisdiction, 
where  crime  is  committed  in  the  city  or  within 
one  mile  of  its  corporate  limits.  Held,  that 
the  constitutional  provisions  do  not  inhibit  the 
giving  such  courts  of  jurisdiction  outside  of 
the  municipality,  as  the  Legislature  may  give 
jurisdiction  concurrent  with  that  of  justices  of 
the  peace,  or  with  the  superior  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  115-124;   Dec.  Dig.  |  84.*] 

Appeal  from  Superior  Court,  Guilford 
County;   Cooke,  Judge. 

Annie  Brown  was  convicted  of  crime  in 
the  municipal  court,  and  appealed  to  the  su- 
perior court,  where  she  was  again  convict- 
ed. From  an  order  arresting  the  judgment, 
the  State  appeals.    Error. 

Attorney  General  Bickett,  T.  H.  Calvert, 
and  A  Wayland  Cooke,  for  the  State.  Sapp 
6  Williams,  for  appellee. 

WALKER,  J.  The  defendant  was  charged 
In  the  municipal  court  of  Greensboro  with 
the  common-law  offense  of  keeping  a  disor- 
derly house,  and  was  convicted.  She  ap- 
pealed, and  was  again  convicted  in  the  su- 
perior court,  but  the  judgment  was  arrested, 
upon  the  ground  that  the  crime  was  not  com- 
mitted wlthin-4he  corporate  limits  of  Greens- 
boro, although  it  was  committed  within  one 
mile  of  the  same.  Appeal  by  the  state.  The 
contention  is  that  the  Legislature  could  not 
confer  jurisdiction  upon  the  municipal  court 
of  Greensboro  to  hear  and  determine  crimi- 
nal cases,  where  the  offenses  are  committed, 
not  in  the  city,  but  within  one  mile  thereof, 
and  that  she  should  have  been  indicted 
originally  in  the  superior  court  The  acts 
establishing  the  court  expressly  give  the  ju- 
risdiction where  the  crime  is  committed  in  the 
city  or  within  one  mile  of  its  corporate  lim- 
its. Public  Laws  1900,  c.  061,  as  amended 
by  Private  Laws  of  1011,  c  430.  Counsel  for 
the  defendant  argued  that  this  jurisdiction 
was  not  authorized  by  the  Constitution,  as 
it  conflicted  with  the  jurisdiction  of  justices 
of  the  peace  under  that  instrument,  but  we 
think  the  question  has  been  decided  against 
this  contention  in  several  cases.  It  is  only 
necessary  to  reproduce  what  was  said  in 
State  v.  Collins,  151  N.  C.  648,  66  S.  E.  617, 
where  reference  is  thus  made  to  the  consti- 
tutional provision  (article  4,  §  12)  for  the 
establishment  of  courts  inferior  to  the  su- 
perior court:  "These  provisions,  so  plainly 
worded  and  so  comprehensive  in  their  scope, 
would  seem  to  admit  of  no  doubt  as  to  the 
rightful  exercise  by  the  Legislature  of  its 
constitutional  power  in  enacting  the  law  by 
virtue  of  which  the  recorder's  court  of  Nash 
county  was  created  and  afterwards  organiz- 
ed, and  to  be  a  full  answer  to  the  contention 
of  the  state  in  the  court  below.  But  the 
question  has  been  heretofore  fully  consider- 
ed by  this  court,  and  we  reached  the  con- 
clusion that  the  Legislature  had  the  power, 


under  the  Constitution,  to  establish  a  record- 
er's court,  not  only  for  cities  and  towns 
(State  v.  Lytle,  188  N.  C.  738,  51  8.  E.  66; 
State  v.  Baskerville,  141  N.  C.  811,  53  S.  E. 
742;  State  v.  Jones,  145  N.  C.  460,  50  S. 
B.  117),  but  also  for  counties  (State  v.  Shine, 
140  N.  C.  480,  62  S.  B.  1080).  In  the  case 
last  cited  the  Legislature  created  the  record- 
er's court  of  Monroe,  In  the  county  of  Union, 
and  further  provided  in  the  act  by  which  the 
court  was  established,  as  follows:  'Said 
court  shall  have  exclusive  original  jurisdic- 
tion to  hear  and  determine  all  other  crimi- 
nal offenses  committed  within  the  county  of 
Union  below  the  grade  of  a  felony,  as  now 
defined  by  law,  and  all  other  such  offenses 
committed  within  the  county  of  Union,  are 
hereby  declared  to  be  petty  misdemeanors.' 
This  language  is  at  least  substantially  identi- 
cal with  that  to  be  found  in  Laws  1000,  c. 
633,  by  which  a  recorder's  court  for  Nash 
county  was  created.  If  the  former  act  was 
valid,  and  we  so  held,  the  latter  must  nec- 
essarily be."  It  will  be  observed  that  in 
State  v.  Collins  it  appeared  that  the  court 
was  created  for  the  entire  county,  including 
the  town  of  Nashville,  the  capital  of  the 
county,  and  other  towns  therein.  In  State 
v.  Shine  the  court  was  created  for  the  city 
of  Monroe,  but  its  jurisdiction  was  extended 
beyond  the  city  and  to  the  county  limits. 
The  offense  for  which  the  defendant  was 
convicted  in  that  case  was  committed  beyond 
the  city  limits.  State  v.  Baskerville,  supra. 
These  authorities  seem  to  be  decisive  of 
the  question  now  raised  by  the  appellant 
It  is  not  necessary  to  decide  whether  {he  pro- 
vision as  to  the  exclusiveness  of  the  court's 
jurisdiction  is  valid,  as,  if  it  can  only  be 
concurrent  with  the  court  of  a  justice  of  the 
peace  in  certain  cases,  it  has  assumed  and 
exercised,  in  this  case,  its  rightful  jurisdic- 
tion, and  the  question  as  to  the  extent  of  the 
jurisdiction  is  not  presented,  nor  was  it  pre- 
sented, in  State  v.  Collins.  The  only  ques- 
tion here  is,  and  so  it  was  in  that  case  as 
to  the  recorder's  court,  whether  the*  statu- 
tory court  or  the  superior  court  had  the 
jurisdiction.  State  v.  Doster,  157  N.  C. 
684,  78  S.  B.  Ill,  cited  by  defendant's 
counsel,  does  not  sustain  the  position  that, 
because  this  Is  called  a  municipal  court, 
and  has  jurisdiction  of  offenses  committed  in 
the  city,  it  can  have  no  jurisdiction  beyond 
the  city  limits,  under  article  4,  |  14,  of  the 
Constitution,  which  provides  for  special' 
courts  for  the  trial  of  misdemeanors  in  cit- 
ies and  towns,  but  the  intimation  is  clear 
that  such  jurisdiction  may  be  given,  though 
In  some  cases  it  may  be  concurrent.  The  of- 
fense in  that  case  was  within  the  jurisdic- 
tion of  a  Justice  of  the  peace,  and  commit- 
ted outside  of  the  city  of  Monroe.  The  de- 
fendant had  been  tried  before  a  justice  and 
convicted.  On  appeal  he  moved  to  quash, 
and  the  question  was  whether  the  recorder's 
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court  of  Monroe  had  exclusive  Jurisdiction. 
The  court  held  that  it  did  not,  but  it  did  not 
decide  that  the  jurisdiction  was  not  concur- 
rent, or  that  the  Legislature  could  not  confer 
Jurisdiction  outside  the  city  upon  the  record- 
er's court  In  this  case  the  offense  is  not 
within  the  final  jurisdiction  of  a  justice  of 
the  peace.  We  do  not  see  why  the  Legisla- 
ture under  article  4,  I  12,  of  the  Constitu- 
tion, is  not  invested  with  ample  power  to  es- 
tablish this  court  and  assign  to  it  the  juris- 
diction conferred  by  the  statute.  The  court 
is  given  jurisdiction  over  offenses  committed 
within  the  city  of  Greensboro,  but  the  power 
of  the  Legislature  was  not  thereby  ex- 
hausted. 

It  follows,  therefore,  that  there  was  error 
in  the  judgment  of  the  court. 

Error. 


(158  N.  C.  685) 


STATE  v.  RICE. 


(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1.  Municipal  Corporations  (I  64*)— Legis- 
lative Control— Nature  and  Scope. 

The  Legislature  has  authority  to  confer 
upon  municipalities  jurisdiction  for  sanitary  or 
police  purposes  of  territory  beyond  the  city 
limits,  and  so  Priv.  Laws  1911,  c.2,  §  27,  pro- 
viding that  all  ordinances  of  the  city  of  Greens- 
boro enacted  in  the  exercise  of  police  power 
given  to  it  for  sanitary  purposes,  or  for  the 
protection  of  the  property  of  the  city  shall 
apply  to  territory  outside  of  the  city  limits 
within  one  mile  of  the  city,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ff  166-157;  Dec  Dig. 

2.  Municipal  Corporations  (8  64*)— Legis- 
lative Control— Nature  and  Scope. 

The  form  of  municipal  government  cannot 
affect  the  validity  of  legislative  delegations  of 
authority  to  control  land  outside  the  city  limits 
for  purposes  of  sanitary  and  police  protection. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  jft  156,  157 ;  Dec  Dig. 
i  64>J 

3.  Municipal  Corporations    (|   604*)— Po- 
lice Powers— Ordinances— Validity. 

An  ordinance  of  the  city  of  Greensboro 
prohibiting  the  keeping  of  hogs  or  pigs  within 
the  corporate  limits  of  the  city,  or  within  one- 
fourth  of  a  mile  thereof,  is  a  valid  exercise 
of  police  power  under  Priv.  Laws  1911,  c  2,  § 
17,  providing  that  municipal  authorities  may 
make  such  rules  and  regulations  not  incon- 
sistent with  the  Constitution  and  laws  of  the 
state  for  the  preservation  of  the  health  of  the 
inhabitants  of  the  city,  as  to  them  may  seem 
right. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  1335-1337;  Dec. 
Dig.  ft  604.*! 

4.  Municipal  Corporations  (|  63*)— Pow- 
ers—Judicial  Supervision. 

The  ordinance,  whether  a  wise  exercise  of 
police  power  or  not,  cannot  be  interfered  with 
by  the  courts, 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  155,  1378,  1379; 
Dec.  Dig.  f  63.*] 

Walker  and  Allen,  JJ.,  dissenting. 


Appeal  from  Superior  Court,  Guilford 
County ;  Cooke,  Judge. 

R.  F.  Rice  was  convicted  in  the  municipal 
court  of  a  violation  of  a  municipal  ordi- 
nance, and,  on  appeal  to  the  superior  court, 
the  warrant  was  quashed,  and  the  State  ap- 
peals.   Reversed. 

The  Attorney  General  and  A.  Wayland 
Cooke,  for  the  State.  Sapp  &  Williams,  for 
appellee. 

CLARK,  C.  J.  The  defendant,  who  lives 
outside  the  corporate  limits  of  Greensboro, 
was  Indicted  in  municipal  court  of  the  city 
of  Greensboro  for  unlawfully  and  willfully 
"keeping  and  running  hogs  In  a  lot  within 
one-fourth  of  a  mile  of  the  corporate  limits 
of  the  city  of  Greensboro,"  in  violation  of 
the  city  ordinance,  which  is  set  out,  and 
which  provides:  "It  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  keep  any 
hogs  or  pigs  within  the  corporate  limits  of 
the  city  of  Greensboro  or  within  one-fourth 
of  a  mile  of  said  limits.'9  On  appeal  from 
the  municipal  court  the  warrant  was  quash- 
ed and  the  state  appealed. 

[1]  The  General  Assembly  provides  in  the 
charter  of  Greensboro  (Private  Laws  1911, 
c.  2,  8  27)  that  all  ordinances  of  the  city 
of  Greensboro  enacted  "in  the  exercise  of 
police  powers  given  to  It  for  sanitary  pur- 
poses or  for  the  protection  of  the  property 
of  the  city,  shall  apply  to  the  territory  out- 
side of  said  city  limits  within  one  mile  of 
same  in  all  directions."  The  Legislature  has 
unquestioned  authority  to  confer  upon  the 
town  authorities  Jurisdiction  for  sanitary  or 
police  purposes  of  territory  beyond  the  city 
limits.  28  Cyc.  704;  20  A.  &  E.  Enc  1148,  and 
cases  there  cited.  This  Is  sometimes  con- 
ferred for  police  protection,  but  oftener  for 
the  preservation  of  public  health.  Power 
is  often  granted  to  the  town  authorities  to 
police  the  watershed  beyond  corporate  limits, 
so  that  the  city  may  have  pure  water;  al- 
so to  insure  cleanliness,  to  protect  the  sew- 
erage, and  for  many  like  purposes  to  pro- 
tect the  health  of  those  living  within  the 
city.  Among  the  most  notable  cases  are  Van 
Hook  v.  Selma,  70  Ala.  361,  45  Am.  Rep.  85 ; 
Chicago  Packing  Co.  v.  Chicago,  88  111.  221, 
30  Am.  Rep.  545;  Emerich  v.  Indianapolis, 
18  Ind.  279,  20  N.  E.  795 ;  Albia  v.  O'Harra, 
64  Iowa,  297,  20  N.  W.  444 ;  State  v.  Franklin, 
40  Kan.  410, 19  Pac.  801;  Jordan  v.  Evansville, 
163  Ind.  512,  72  N.  E.  544,  67  L.  R.  A.  613,  2 
Ann.  Cas.  96.  There  are  many  other  cases 
to  like  effect,  and  none  to  the  -  contrary. 
Among  the  late  cases  are  Gower  v.  Agee,  128 
Mo.  App.  427,  107  S.  W.  999;  Ex  parte 
Glass,  49  Tex.  Cr.  R.  87,  90  S.  W.  1108.  In 
this  last  case  the  court  sustained  an  ordi- 
nance forbidding  the  keeping  of  hogs  within 
one  mile  of  the  courthouse.  The  court  held 
that  this  was  a  matter  within  the  discre- 
tion of  the  town  commissioners,  though  It 
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permitted  hogs  to  be  kept  at  places  within 
town  limits  beyond  that  distance  from  the 
courthouse.  In  2  Abbott,  Mun.  Oorp.  §  562, 
it  is  said:  "It  is,  of  course,  within  the  pow- 
er of  the  state  Legislature  to  authorize  a 
town  to  pass  ordinances  which  shall  have 
a  restricted  effect  beyond  their  limits."  In 
Chicago  Packing  Co.  v.  Chicago,  supra,  the 
court  said:  "Persons  desiring  to  engage  in 
particular  avocations  in  or  near  cities  must 
submit  to  have  their  pursuits  limited  and 
controlled  at  least  so  far  as  the  preserva- 
tion of  health  and  to  a  reasonable  extent 
the    comfort    of    the    people    may    require. 

•  •  *  The  lives,  the  health,  and  comfort 
of  the  people  are  the  highest  claim  and  de- 
mand   the    first    and    greatest    protection. 

•  •  •  They  have  the  right  to  be  protected 
against  all*  kinds  of  business  that  endanger 
life  and  health,  and  from  Intolerant  nuisanc- 
es that  destroy  their  comfort  To  accom- 
plish this  purpose,  the  power  was  conferred 
upon  cities  and  villages  to  regulate  these  es- 
tablishments for  the  distance  of  one  mile  be- 
yond their  corporate  limits,  even  if  that  shall 
lap  over  and  embrace  a  portion  of  territory 
included  in  the  boundaries  of  another  mu- 
nicipality. Each,  to  that  extent,  has  the 
right  to  protect  its  inhabitants,  and  such  es- 
tablishments, located  in  such  territory,  are 
subject  to  the  police  power  of  both  corporate 
bodies.  The  ordinance  there  sustained  was 
for  the  regulation  of  the  great  packing  hous- 
es located  outside  of  Chicago,  and  which  had 
been  licensed  by  a  neighboring  town. 

[2]  The  argument  that  the  town  of  Greens- 
boro is  governed  under  the  commission  form 
of  government  with  initiative,  referendum, 
and  recall,  and  therefore  that  Its  municipal 
authorities  should  have  no  control  outside 
the  city  limits  is  wanting  in  application. 
The  question  is  not  how  the  city  authorities 
are  chosen,  but  what  power  the  Legislature 
has  conferred  upon  them  over  adjacent  dis- 
tricts beyond  the  city  limits  in  which  may 
be  set  up  establishments,  businesses,  or  oth- 
er things  which  would  be  injurious  to  the 
health  of  its  people.  There  is  nothing  in 
our  Constitution  which  restricts  the  Legis- 
lature in  the  exercise  of  its  police  power 
from  conferring  upon  the  municipal  author- 
ities of  Greensboro  such  power.  Indeed,  the 
municipal  court  of  Greensboro  is  given  juris- 
diction outside  the  city  limits,  and  such  ju- 
risdiction has  been  affirmed  at  this  term  in 
State  v.  Brown,  74  S.  E.  580;  citing  State 
v.  Shine,  149  N.  C.  480,  62  S.  E.  1080 ;  State 
v.  Baskerville,  141  N.  0.  811,  63  S.  E.  742, 
and  divers  other  cases. 

[3]  The  city  therefore  had  the  same  power 
to  pass  this  ordinance  and  make  it  applicable 
to  a  district  within  a  quarter  of  a  mile  out- 
side the  city  limits  as  it  had  to  prohibit 
"keeping  any  hogs  or  pigs  within  the  corpo- 
rate limits."  The  question,  therefore,  is 
whether  it  could  pass  such  ordinance  appli- 
cable within  the  city  limits.  In  State  v. 
Hord,  122  N.  C.  1093,  29  S.  E.  952,  65  Am. 


St  Rep.  743,  the  court  held  that  the  town 
authorities  could  forbid  keeping  a  hogpen 
within  the  city  limits.  In  that  case  the 
prohibition  was  against  keeping  a  hogpen 
within  100  yards  of  the  residence  of  an-, 
other,  which  was,  of  course,  practically  an 
entire  prohibition.  In  2  Dillon,  Mun.  Corp., 
it  is  said  that  "the  keeping  of  hogs  and 
swine  is  a  generally  recognized  subject  of 
regulation  of  municipal  ordinance."  In  Dar- 
lington v.  Ward,  48  S.  C.  570,  26  S.  E.  906, 
38  L.  R.  A.  326,  it  is  said:  "An  ordinance 
cannot  be  held  invalid  because  it  is  unrea- 
sonable when  the  power  to  pass  the.  ordinanc- 
es on  the  subject  is  conferred  by  a  constitu- 
tional statute."  It  is  further  held:  "An  or- 
dinance making  it  unlawful  to  keep  any  hogs 
within  the  corporate  limits  of  the  town 
cannot  be  held  void."  In  Skaggs  v.  Mar- 
tinsville, 140  Ind.  476,  39  N.  E.  241,-33  L. 
R.  A.  781,  49  Am.  St  Rep.  209,  the  court 
held  that  It  would  not  "inquire  as.  to  the  rea- 
sonableness, of  an  ordinance  when  the  power 
exists  to  pass  it"  The  same  was  held  in  the 
late  case  of  Branson  v.  Youmans,  76  S.  C. 
128,  56  S.  E.  651,  in  which  the  court  held 
valid  a  town  ordinance  which  made  It  un- 
lawful to  keep  any  hogs  within  the  town — 
citing  Darlington  v.  Ward,  supra.  Ordinanc- 
es to  prohibit  hogs  within  a  town  have  al- 
so been  sustained  in  Qulncy  v.  Kennard,  151 
Mass.  563,  24  N.  E.  860;  Smith  v.  Collier, 
118  Ga.  306,  45  S.  E.  417;  Ex  parte  Glass, 
49  Tex.  Cr.  R.  87,  90  S.  W.  1108. 

[4]  Even  if  this  court  were  of  opinion  that 
the  ordinance  is  not  sound  public  policy  and 
might  work  hardship,  we  could  not  declare 
it  invalid.  The  Legislature  has  conferred 
jurisdiction  upon  the  town  commissioners 
"to  make  such  rules  and  regulations,. not  in- 
consistent with  the  Constitution  and  laws  of 
the  state,  for  the  preservation  of  the  health 
of  the  inhabitants  of  the  city  as  to  them 
may  seem  right"  Pr;  Laws  1911,  c.  2,  §  17. 
An  appeal  in  such  case  must  be  to  the  law- 
making power.  Red  "C"  Oil  Co.  v.  Board 
of  Agriculture,  U.  S.  Supreme  Court,  9  Jan. 
1912,  222  U.  S.  380,  32  Sup.  Ct  152,  56  L. 
Ed.  — .  But  as  a  matter  of  fact  there 
are  some  20,000  people  within  the  limits  of 
the  town  of  Greensboro,  and  they  have  a 
right  to  be  protected  against  such  matters 
as  their  local  legislature  may  deem  unsani- 
tary. If  that  body  is  wrong,  it  will  be  in- 
fluenced by  their  constitutents  to  repeal  or 
modify  the  ordinance.  But  the  authority  to 
make  the  ordinance  and  to  extend  its  lim- 
its, not  to  exceed  one  mile,  beyond  the  city 
boundaries,  has  been  conferred  by  the  Leg- 
islature. Of  their  own  volition  the  city  au- 
thorities made  the  ordinance  applicable  only 
to  the  extent  of  one  quarter  of  a  mile  be- 
yond the  city  boundaries.  The  language  of 
the  ordinance  forbids  "keeping  any  hogs  or 
pigs  within  the  corporate  limits  of  the  city 
of  Greensboro  or  within  one-fourth  of  a 
mile  of  said  limits."  The  warrant  charges 
that    the    defendant    "did    unlawfully   and 
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willfully  keep  and  mn  hogs  in  a  lot  within 
one-fourth  of  a  mile  of  the  corporate  limits 
of  the  city  of  Greensboro."  It  therefore 
comes  within  the  terms  of  the  ordinance. 
It  does  not  appear  what  size  the  lot  was, 
nor  Is  It  material.  The  ordinance  prohibits 
"keeping  hogs"  within  the  limits  named.  In 
Darlington  y.  Ward,  48  S.  C.  570,  26  S.  E. 
906,  there  was  a  single  hog  kept  within  a 
two-acre  lot  The  court  held  that  the  ques- 
tion was  not  whether  the  keeping  of  that  par- 
ticular hog  was  injurious  to  the  health  of 
the  town,  but  whether  the  town  had  authori- 
ty to  prohibit  the  "keeping  of  hogsH  within 
the  limits  prescribed,  and  whether  the  de- 
fendant had  violated  that  ordinance.  The 
court  said  that  the  nature  and  condition  of 
the  premises  was  immaterial,  and  that  "the 
power  of  the  town  council  to  preserve  the 
public  health  cannot  be  measured  by  the 
size  of  Ward's  lot"  nor  by  the  cleanly  con- 
dition In  which  he  kept  his  premises.  The 
court  further  said:  "Courts  cannot  run  a 
race^  of  opinion  upon  points  of  right,  reason, 
and  expediency  against  the  lawmaking  pow- 
er. No  act  of  Legislature  can  be  declared 
void  or  unconstitutional  unless  it  conflicts 
with  some  provision  of  the  Constitution. 
Nor  can  any  ordinance  of  any  municipal 
corporation  within  the  power  conferred  by 
the  Legislature,  and  not  In  conflict  with  the 
laws  and  Constitution  of  the  state,  be  im- 
peached In  a  court  for  unreasonableness.  A 
critical  examination  of  cases  holding  police 
regulations  void,  because  unreasonable,  will 
disclose  that  the  attempted  police  regulations 
violated  some  constitutional  guaranty.  The 
right  asserted  by  some  courts  to  declare  mu- 
nicipal ordinances  Invalid  because  unrea- 
sonable is  limited  to  ordinances  passed  un- 
der the  implied  or  incidental  powers  of  the 
municipality."  The  greatest  advance  of  the 
age  probably  Is  towards  the  preservation  of 
the  public  health,  and  In  measures  for  the 
prevention  of  disease.  The  Legislature  con- 
ferred power  upon  the  municipal  authorities 
of  Greensboro  to  adopt  sanitary  regulations. 
In  passing  this  ordinance,  they  acted  within 
this  authority,  and  doubtless  upon  the  ad- 
vice of  the  sanitary  board.  The  necessity 
and  the  benefit  of  sanitation  cannot  be  bet- 
ter shown  than  by  a  statement  which  recent- 
ly appeared  in  a  government  publication  that 
in  Cuba,  a  tropical  country,  under  the  Im- 
petus given  by  United  States  supervision, 
there  is  an  expenditure  now  of  46  cents  per 
capita  for  better  sanitation  and  an  annual 
mortality  of  15  per  1,000  of  the  population, 
while  in  North  Carolina,  in  naturally  a 
healthy  climate,  there  Is  an  expenditure  of 
only  1  cent  per  1,000  and  a  mortality  of 
18.3  per  thousand  or  22  per  cent  greater. 
In  view  of  such  fact  the  courts  will  be  slow 
to  interfere  with  sanitary  regulations  which 
have  been  adopted  by  city  authorities  pre- 
sumably in  accordance  with  the  wishes  of 


the  most  intelligent  and  advanced  portion  of 
its  population,  even  If  we  possessed  the  pow- 
er to  interfere.  It  Is  not  our  province  to  re- 
view the  action  of  boards  of  sanitation,  with- 
in the  limits  of  their  powers. 
Reversed. 

WALKER  and  ALLEN,  JJ.,  dissenting. 


(158  N.  C.  655) 

FULGHUM  et  ux.  v.  ATLANTIC  COAST 

LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1*  Carriers  (|  286*)— Duties  to  Passengers 

—Providing  Sate  Access. 

The  duty  of  a  common  carrier  to  provide 
for  its  passengers  a  safe  means  of  access  to 
and  from  its  stations  did  not  make  it  negligence 
for  a  carrier  to  place  and  leave,  in  broad  day- 
light, a  few  cross-ties  at  intervals  along  the 
track  near  a  flag  station. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1142-1152;  Dec  Dig.  |  286.*] 

2.  Trial  (|  169*)  —  Contributory  NEGLI- 
GENCE—NONSUIT. 

Where  the  plaintiff's  own  evidence  shows 
snch  contributory  negligence  as  bars  recovery, 
a  motion  to  nonsuit  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Trial*  Cent. 
Dig.  H  841,  359-367;  Dec  Dig.  1 159.*] 

8.  Carriers  (|  833*)— Injury  to  Passengers 

— contrirutort  negligence. 

Where  a  passenger,  while  going  in  broad 
daylight  to  a  nearby  crossing,  from  a  train  from 
which  she  had  just  alighted,  saw  a  muddy 
cross-tie  before  her  in  an  inclined  position  with 
one  end  in  a  ditch,  and  stepped  upon  it  and  fell, 
instead  of  passing  arouad  it  as  she  could  easily 
have  done,  she  was  guilty  of  contributory  neg- 
ligence. 

fEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1385-1397 ;   Dec.  Dig.  |  833.*] 

4.  Carriers  (|  338*)— Injuby  to  Passengers 
— Emergency1. 

A  passenger  placed  suddenly  in  a  position 
of  danger  by  the  carrier's  negligence  is  not  re- 
quired to  exercise  infallible  judgment,  but  only 
ordinary  care. 

[Ed.  Note,— For  other  cases,  see  Carriers. 
Cent  Dig.  f  1352;  Dec  Dig.  |  338.*] 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Johnson 
County;   Peebles,  Judge. 

Action  by  J.  L.  Fulghum  and  wife  against 
the  Atlantic  Coast  Line  Railroad  Company 
for  personal  Injuries  to  wife.  From  a  judg- 
ment of  nonsuit,  plaintiffs  appeal.    Affirmed. 

F.  H.  Brooks  and  Aycock  &  Winston,  for 
appellants.    Abell  &  Ward,  for  appellee. 

BROWN,  J.  The  defendant  offered  no  evi- 
dence, and  the  following  is  an  accurate  state- 
ment of  that  offered  by  plaintiff: 

Plaintiff  was  a  passenger  on  defendant's 
train  on  the  morning  of  January  29,  .1909, 
and  left  the  train  at  Bagley,  N.  C,  a  flag 
station  at  which  there  was  no  regular  depot, 
station  house,  or  platform.  Passengers 
alighted  generally  in  the  vicinity  of  the  pub- 


♦For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  indexes 
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lie  crossing.  The  conductor  helped  the  plain- 
•  tiff  off  the  car,  and  placed  her  safely  on  the 
ground  about  60  feet  north  of  the  crossing  on 
the  right  side  of  the  track  going  north,  from 
which  point  she  started  towards  the  cross- 
ing. There  were  several  cross-ties  distribut- 
ed along  the  right  of  way  for  use  in  repair- 
ing the  road  between  the  point  where  she 
alighted  and  the  crossing.  The  plaintiff  step- 
ped on  one  of  the  cross-ties,  her  foot  slipped 
on  the  tie,  and  threw  her  ankle  out  of  joint 
Plaintiff  testifies  she  Jcnew  that  the  tie  she 
stepped  upon  was  "wet,  muddy,  and  slippery, 
and  one  end  in  the  ditch  and  the  other  end 
towards  the  railroad,  and  the  end  towards 
the  railroad  was  higher."  Plaintiff  says  she 
stepped  on  the  tie  because  she  thought  it 
safer  to  step  on  it  than  over  it.  Plaintiff  ad- 
mits she  could  easily  have  stepped  over  it, 
and  further  admits  that  she  could  have  walk- 
ed around  this  cross-tie  without  stepping  on 
or  over  It.  The  other  testimony  is  that  of 
two  witnesses  introduced  by  the  plaintiff, 
which  tends  to  prove  that  the  nearest  end 
of  the  cross-tie  was  five  or  six  feet  from  the 
car,  and  that  there  was  ample  room  for.  the 
plaintiff  to  pass  around  it.  The  defendant 
offered  no  evidence,  and  moved  to  nonsuit, 
which  motion  was  granted. 

Upon  a  review  of  these  undisputed  facts, 
we  conclude  that  his  honor  properly  sustain- 
ed the  motion  to  nonsuit,  first,  because  there 
Is  no  evidence  of  negligence;  second,  because 
the  plaintiff's  own  negligence  was  the  imme- 
diate cause  of  her  injury. 

[1]  1.  Bagley  is  a  flag  station,  having  no 
depot  nor  station  platform  of  any  kind.  Pas- 
sengers are  taken  on  the  train  in  the  vicinity 
of  the  crossing.  The  defendant  for  purposes 
of  repairing  its  track  had  placed  a  few  cross- 
ties  at  intervals  along  its  right  of  way.  The 
exact  number  does  not  appear.  Plaintiff 
says  several;  while  one  of  her  witnesses  says 
there  was  only  one  tie  between  where  she 
alighted  and  the  crossing.  All  the  evidence 
shows  there  was  a  space,  or  passway,  five  or 
six  feet  wide  between  the  end  of  the  ties 
nearest  the  railroad  track  and  the  cars. 
There  is  nothing  in  the  evidence  to  indicate 
that  plaintiff  could  not  have  walked  around 
the  ties  with  perfect  safety.  This  occurrence 
did  not  happen  in  a  town  or  city  where  a 
regular  station  is  kept,  but  at  a  flag  station, 
where  there  was  no  depot  or  platform  re- 
quired by  law.  We  recognize  fully  the  duty 
of  a  common  carrier  to  provide  safe  means 
of  access  to  and  from  its  stations  for  the  use 
of  passengers  (1  Hutchinson  on  Carriers,  § 
61),  but  what  may  be  considered  a  reasonably 
safe  exit  under  conditions  existing  at  Bagley 
would  not  be  so  regarded  in  populous  towns 
and  cities.  We  are  not  prepared  to  hold 
that  it  was  negligence  upon  the  part  of  the 
defendant  to  lay  a  few  cross-ties  under  such 
conditions  at  intervals  along  its  right  of  way 
for  the  purpose  of  repairing  its  track,  where 
they  were  in  plain  view  of  the  passengers  in 


broad  daylight,  and  not  in  the  least  danger- 
ous to  a  person  exercising  ordinary  care. 

[2, 3]  2.  It  is  wen  settled  in  this  state  that, 
where  the  plaintiff's  own  evidence  discloses 
such  contributory  negligence  as  bars  recov- 
ery* a  motion  to  nonsuit  should  be  sustained. 
We  think  that  is  the  case  here.  The  plaintiff 
was  assisted  from  the  car  by  the  conductor 
and  landed  in  a  place  of  safety  only  60  feet 
from  the  public  crossing.  It  was  broad  light 
She  started  towards  the  crossing.  She  ad- 
mits that  she  saw  the  cross-tie  before  her. 
It  was  in  an  inclined  position,  one  end  elevat- 
ed some,  and  the  other  in  a  ditch.  She  ad- 
mits that  she  saw  that  it  was  muddy  and 
slippery  on  top.  She  further  states  that  she 
could  have  easily  walked  around  it  or  have 
stepped  over  it  In  fact  a  10  year  old  child 
could  have  stepped  over  it  Instead  of  tak- 
ing the  obviously  safe  course  that  the  most 
ordinary  prudence  would  have  dictated,  and 
either  stepping  over,  or  walking  around,  it 
the  plaintiff  with  full  knowledge  of  Its  con- 
dition stepped  upon  the  inclined  tie,  muddy 
and  slippery  as  she  knew  it  to  be,  and  sprain- 
ed or  dislocated  her  ankle.  As  much  as  we 
may  sympathize  with  the  plaintiff  in  her  mis- 
fortune, a  bare  statement  of  the  facts  is  in 
our  opinion  sufficient  to  demonstrate  that  it 
was  caused  by  her  thoughtlessness.  Suppose 
she  had  been  on  a  station  platform,  and  had 
discovered  a  hole  In  front  of  her  In  time  to 
avoid  it  and  had  stepped  in  it  instead  of 
walking  around  it,  or  suppose  she  had  seen  a 
grease  splotch  ahead  of  her  on  the  platform, 
and  had  deliberately  walked  through  it  in- 
stead of  stepping  across  or  walking  around 
it  could  she  have  recovered  damages  for 
consequent  Injury?  It  will  scarcely  be  con- 
tended that  she  could. 

[4]  This  is  not  a  case  like  Hinshaw  v.  Ral- 
eigh &  A.  A.  L.  R.  Co.,  118  N.  C.  1052,  24  S. 
E.  426  (cited  by  plaintiff),  where  a  passenger 
is  placed  suddenly  in  a  position  of  danger  by 
the  carrier's  negligence,  and  required  to  de- 
cide at  once  what  course  to  pursue.  He  is 
not  expected  to  exercise  infallible  Judgment 
but  only  ordinary  care,  and,  if  he  does  so,  he 
is  not  held  to  the  consequences  of  his  act  If 
he  makes  a  mistake.  But  the  plaintiff  was 
not  confronted  with  a  sudden  danger.  She 
was  In  a  place  of  absolute  safety.  The  whole 
situation  was  open  before  her.  She  saw  the 
tie,  that  it  was  slanting,  muddy,  and  slip- 
pery. She  admits  she  could  have  stepped 
over  it  or  walked  around  it.  She  did  nei- 
ther, but  deliberately  stepped  on  it.  She 
must  bear  the  unfortunate  consequences  of 
her  carelessness.  The  case  is  very  much  like 
that  of  Johns  v.  Railway  Company,  133  6a. 
525,  66  S.  E.  269,  where  a  woman  with  full 
knowledge  that  a  strip  of  pavement  along 
the  car  track  had  been  torn  up  decided  to 
step  across  the  excavation,  and  in  doing  so 
stepped  on  a  paving  stone,  and  slipped  and 
fell.  The  court  says:  "The  conductor,  who 
was  inside  the  car,  had  nothing  to  do  with 
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this  decision,  or  the  effort  to  carry  it  out 
When  she  attempted  to  step  from  the  car 
across  the  opening  in  the  pavement,  she  plac- 
ed her  foot  on  a  paving  stone,  or  dirt,  which 
gave  way,  and  she  was  hurt  She  took  the 
chance  of  being  able  to  make  the  long  step 
successfully,  and  she  failed  to  do  so  in  safe- 
ty. Even  if  the  defendant  was  not  altogeth- 
er faultless,  nevertheless  she  cannot  recover 
.  for  the  results  of  her  own  conduct,  with  full 
knowledge  and  in  full  view  of  the  situation. 
Her  injury  was  unfortunate,  but  she  has  no 
right  to  recover  from  the  defendant.  This 
case  is  not  like  those  involving  concealed 
danger,  or  dangerous  places  known  to  the 
company,  and  not  to  the  passengers,  or  where 
a  passenger  was  ordered  or  forced  to  leave  a 
car,  or  where  there  was  a  defect  in  street  or 
sidewalk,  which  may  have  been  previously 
known  to  a  passenger,  but  of  the  proximity 
or  danger  of  which  by  reason  of  darkness,  or 
other  cause,  at  the  time  of  the  injury,  he  was 
not  aware."  We  do  not  deem  It  necessary  or 
useful  to  discuss  the  cases  cited  in  the  brief 
o{  the  learned  counsel  for  plaintifT.  None  of 
them  bear  much  resemblance  to  the  case  at 
bar,  which  is  peculiar  and  unusual  in  the 
f acts  presented. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

V  4 

CLARK,  a  J.  (dissenting).  When  the 
train  stopped  at  Bagley,  the  feme  plaintiff 
started  to  the  rear  door  of  the  coach  which 
was  at  or  near  the  crossing  to  get  out  Had 
she  been  permitted  to  do  so,  she  would  not 
have  been  injured.  The  conductor  called  her 
to  come  to  the  front  door,  which  was  the 
length  of  the  car  some  60  feet  further  from 
the  crossing.  When  she  got  upon  the  ground, 
there  were  several  cross- ties  lying  along  the 
roadbed  between  her  and  the  railroad  cross- 
ing. It  had  been  raining,  and  the  walkway 
around  the  end  of  the  cross-ties  was  muddy 
and  slippery,  and  the  60  feet  that  she  was 
unnecessarily  required  to  walk  to  reach  the 
crossing  was  in  a  shallow  cut.  It  was  negli- 
gence in  the  defendant  company  to  require 
her  to  get  out  at  this  spot,  instead  of  the 
other  end  t>f  the  coach,  where  she  would 
have  stepped  down  upon  the  crossing.  The 
defendant  owed  to  her  a  decent  and  safe 
landing  place,  all  the  more  so  where,  this 
not  being  a  regular  station,  there  was  no 
platform. 

The  burden  was  upon  the  defendant  under 
the  statute  to  prove  contributory  negligence. 
It  offered  no  evidence  whatever  to  that  effect, 
and  the  only  evidence  on  the  point  was  by 
the  plaintiff  herself,  who  said  that  it  seemed 
to  her  safer  to  step  on  the  cross-ties  than  on 
the  muddy  sloping  earth  in  getting  back  to 
the  crossing.  It  is  patent  to  any  one  that 
this  must  have  been  so.  If  the  cross-ties 
were  slanting  a  little,  so  was  necessarily  the 
ground  upon  which  they  lay,  and  the  ground, 
being  soft  and  muddy,  was  much  more  slip- 
pery than  the  cross-ties  could  have  been.    If 


she  had  fallen  by  slipping,  in  the  mad  as  she 
doubtless  would  have  done,  she  must  have 
fallen  upon  the  cross-ties,  and  been  worse 
hurt  At  any  rate,  the  plaintiff  had  a  right 
both  under  the  Constitution  and  the  statute 
to  have  a  jury,  and  not  the  judge,  to  pass  on 
the  facts.  It  was  the  duty  of  the  defendant 
to  have  given  the  plaintiff  a  safe  place  to 
dismount  It  did  not  do  so,  and  would  not 
permit  her  to  get  off  at  the  other  end  of  the 
coach,  where  she  would  have  been  safe.  The 
burden  was  upon  the  defendant  to  prove  con- 
tributory negligence.  It  did  not  do  so,  and 
the  only  evidence  is  that  of  the  plaintiff  that 
she  pursued  the  safest  course  in  stepping  up- 
on the  cross-ties,  instead  of  upon  the  slippery 
mud.  The  plaintiff  was  still  a  passenger 
when  she  fell.  Being  a  woman,  she  was  en- 
titled to  the  attention  that  the  law  requires 
to  be  paid  to  women  and  children,  who  are 
less  able  to  take  care  of  themselves  than 
men.  Morarity  v.  Traction  Co.,  154  N.  C. 
586,  70  S.  E.  938.  The  conduct  of  the  defend- 
ant company  in  preventing  the  feme  plaintiff 
from  getting  out  in  a  safe  place,  and  causing 
her,  to  walk  60  feet  through  mud  and  slush, 
was  of  Itself  actionable.  Certainly  the  judge 
had  no  right  to  say  as  a  matter  of  law  and 
in  violation  of.  the  statute  that  the  plaintiff 
was  guilty  of  contributory  negligence  because 
she  chose  what  seemed  to  her  and  what  the 
jury  doubtless  would  have  found  (if  she  had 
been  allowed  her  constitutional  right  to  a 
jury  trial)  was  the  safer  method  of  travers- 
ing the  60  feet  of  the  sloping  cut 

In  Roberts  v.  Railroad,  155  N.  C.  84,  70  S. 
E.  1080,  this  court  quotes  with  approval  as 
it  had  previously  done  In  Smith  v.  Railroad, 
147  N.  C.  450,  61  S.  E.  266,  17  U  R.  A.  (N. 
S.)  179,  from  Hutchinson  on  Carriers,  |  128, 
as  follows:  "It  is  the  duty  of  railway  com- 
panies as  carriers  of  passengers  to  provide 
platforms,  waiting  rooms,  and  other  reason- 
able accommodations  for  such  passengers  at 
the  stations  and  at  such  places  at  which  they 
are  in  the  habit  of  taking  on  and  putting  off 
passengers.  Their  public  profession  as  such 
carriers  is  an  invitation  to  the  public  to  en- 
ter and  alight  from  their  cars  at  their  sta- 
tions, and  it  has  been  held  that  they  must 
not  only  provide  safe  platforms  and  ap- 
proaches thereto,  but  that  they  are  bound  to 
make  safe  for  all  persons  who  may  come 
to  such  stations  in  order  to  become  their  pas- 
sengers, or  who  may  be  put  off  there  by 
them,  all  portions  of  their  station  grounds 
reasonably  near  to  such  platforms  and  to 
which  such  persons  may  be  likely  to  go;  and 
for  not  having  provided  such  stations!  ac- 
commodations and  safeguards  railway  com- 
panies have  frequently  been  held  liable  for 
injuries  to  such  persons."  And  in  Mangum's 
Case,  145  N.  C.  153,  58  S.  E.  913,  13  L.  R.  A. 
(N.  S.)  589,  122  Am.  St  Rep.  437,  Associate 
Justice  Brown,  in  delivering  the  opinion, 
said:  "It  seems  now  to  be  almost  elementary 
that  one  of  the  recognized  duties  of  a  rail- 
way company  that  undertakes  to  carry  pas- 
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sengers  Is  to  keep  its  station  premises  in  a 
reasonably  safe  condition,  so  that  those  who 
patronize'  it  may  pass  safely  to  and  from  the 
cars.  Pineus  v.  Railroad,  140  N.  C.  450,  53 
8.  E.  297,  111  Am.  St  Rep.  856;  Wood  on 
Railways,  310,  1341, 1349.  This  duty  extends 
not  only  to  the  condition  of  the  platform  it- 
self, whereon  passengers  walk  to  and  from 
the  trains,  but  also  to  the  manner  in  which 
that  platform  is  allowed  by  the  common  car- 
rier to  be  used.  Weston  v.  Railroad,  73  N. 
Y.  595;  Wood,  supra.  The  defendant  owed  a 
duty  to  plaintiff,  and  to  all  other  passengers, 
to  keep  its  depot  platforms  used  by  them  as 
a  means  of  ingress  and  egress  free  from  ob- 
structions and  dangerous  instrumentalities, 
especially  at  a  time  when  its  passengers  are 
hurrying  to  and  from  its  cars" — citing  Pin- 
eus v.  Railroad  and  Railroad  v.  Johns,  36 
Kan.  769,  14  Pac.  237,  59  Am.  Rep.  609. 

The  plaintiff,  not  having  left  the  carrier's 
premises,  was  still  a  passenger.  Hansley  v. 
Railroad,  115  N.  C.  602,  26  S.  E.  528,  32  L. 
R.  A.  543,  44  Am.  St  Rep.  474.  Being  still 
a  passenger,  she  was  entitled  to  a  safe  exit 
2  White,  Personal  Injuries,  f  557.  If  the 
railroad  offers  an  egress  that  is  unsafe,  it 
is  negligence.  2  White,  Personal  Injuries, 
619.  "The  railroad  should  so  arrange  its 
station  grounds  that  a  passenger  who  gets 
off  a  train  at  the  station,  or  at  places  pro- 
vided to  alight,  may  leave  the  cars  without 
danger,  and  a  reasonably  safe  passageway  or 
a  bridge  should  be  provided  leading  to  and 
from  the  station."  Hulbert  v.  Railroad,  40 
N.  Y.  152.  There  a  psjssenger  who  fell  in  a 
cattle  guard,  going  from  the  car  to  the  sta- 
tion, was  injured  and  recovered  damages. 
"Every  spot  likely  to  be  visited  by  passen- 
gers departing  from  depots  should  be  made 
saf  e  and  kept  so,  and  passengers  injured  may 
have  compensation."  1  Bishop,  Noncontract 
Law,  I  1086,  quoted  with  approval  Railroad 
v.  Lucas,  119  Ind.  583,  21  N.  E.  968,  6LR. 
A  193;  8.  c,  120  Ind.  206,  21  N.  E.  972,  16 
Am.  St  Rep.  323;  Gaynor  v.  Railroad,  100 
Mass.  215,  97  Am.  Dec.  96.  The  passageway 
to  and  from  a  depot  must  be  kept  safe,  and 
passengers  sire  entitled  to  a  suitable  place  of 
egress.  1  Fetter,  Carriers,  112;  2  Hutchinson, 
Carriers,  1060,  1063.  The  defendant,  having 
required  the  female  passenger  to  get  out,  not 
at  the  crossing,  owed  It  to  her  to  give  her  a 
safe,  dry  path  back  to  the  crossing,  and,  if 
hurt  by  any  defect  in  getting  to  the  crossing, 
the  defendant  is  liable.  Autry  v.  Railroad, 
156  N.  C.  293,  72  S.  E.  380.  The  defendant 
was  more  negligent  not  less  so,  in  making 
the  plaintiff  get  out  at  an  unsafe  place,  when 
she  could  have  gotten  out  at  a  safe  place  at 
the  other  end  of  the  coach,  as  she  wished  to 
do,  because  this  was  a  flag  station.  She  has 
been  deprived  of  a  right  guaranteed  her  by 
the  statute  and  the  Constitution  in  being  ar- 
bitrarily refused  by  the  Judge  the  opportuni- 
ty to  have  12  men  pass  upon  the  question 


whether  the  railroad  was  guilty  of  negligence 
in  causing  her  to  get  out  of  the  train  not  at 
the  crossing  place*  His  honor  was  further 
in  error  in  depriving  her  of  the  benefit  of  the 
statute  which  placed  upon  the  defendant  the 
burden  of  proof  to  show  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  in 
finding  himself,  not  only  without  any  evi- 
dence whatever,  but  in  contradiction  of  the 
only  evidence  before  him,  that  She  was  guilty 
of  contributory  negligence.  She  testified 
that  she  took  the  safest  course.  The  pre- 
sumption under  the  statute  is  that  she  did. 
Revisal,  f  483.  This  presumption  should  be 
reversed  only  by  a  Jury  as  the  statute  re- 
quires. 

The  conduct  of  the  defendant  and  the 
action  of  the  court  below  are  without  any 
precedent  to  sustain  them.  All  passengers, 
and  especially  ladies,  are  entitled  to  bet- 
ter treatment  than  this  plaintiff  has  re- 
ceived. Her  ankle  was  broken  because  the 
defendant  put  her  off  at  an  unsuitable  place, 
when  she  could  have  gotten  off  at  a  safe 
place,  and  that  too,  when  it  was  apparent 
that  for  her  to  get  back  to  the  proper  point, 
the  road,  she  would  have  to  traverse  a  mud- 
dy, slippery,  sloping  bank  incumbered  with 
cross-ties.  If  necessary  for  her  to  get  out  at 
the  front  end  of  the  coach,  the  train  should 
have  been  run  back  till  she  could  have  landed 
at  a  safe  spot  The  plaintiff  testified  that 
the  usual  place  for  putting  off  passengers  at 
Bagley  was  at  the  crossing.  That  the  egress 
they  gave  her  was  not  a  safe  exit  is  conclu- 
sively shown  by  the  fact  that  in  attempting 
to  get  back  to  the  crossing  her  ankle  was 
dislocated,  by  reason  of  which  she  suffered 
greatly,  and  was  laid  up  two  months.  Her 
testimony  that  she  chose  the  safest  plan 
must  be  taken  as  true  on  a  nonsuit  Sprulll 
v.  Insurance  Co.,  120  N.  C.  147,  27  S.  E.  89; 
Powell  v.  Railroad,  125  N.  O.  372,  84  S.  E. 
530,  and  cases  there  cited.  In  Wright  v. 
Railroad,  127  N.  C.  228,  37  S.  B.  221,  this 
court  said:  "The  court  has  heretofore  had 
occasion  to  condemn  the  growing  tendency  to 
take  cases  from  the  Jury,  and  limit  their 
sphere  in  damage  cases.  The  right  of  trial 
by  Jury  is  guaranteed  by  the  Constitution, 
and  on  all  disputed  issues  of  fact  the  courts 
cannot  be  too  careful  to  refrain  from  invad- 
ing the  province  of  the  constitutional  triers 
of  fact" 

HOKE,  J.,  concurs  in  dissenting  opinion. 


(168  N.  G.  641) 

STATE  v.  PRICE  et  aL 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1.  Homicide  (8  264*)— Evidence  of  Threats 
of  Decedent— Admissibility. 

Where  an  eyewitness  testified  to  the  kill- 
ing and  accused  had  not  introduced  evidence 
of  self-defense,  the  exclusion  of  evidence  of 
threats  by  decedent,  not  communicated  to  ac- 
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cased,  wu  properly  excluded,  and  accused,  on 
subsequently  proving  self-defense,  must  again 
tender  the  evidence  of  threats  before  he  can 
complain  of  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  |  558;  Dec.  Dig.  |  204.*] 

2.  Witnesses  (|  240*)— Examination— Lead- 
ing Questions. 

A  question  asked  defendant  on  direct  ex- 
amination if  he  went  to  the  house  of  codefend- 
ant  to  make  peace  between  codefendant  and 
decedent  was  properly  excluded  as  leading. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  795,  837-839,  841-845;  Dec.  Dig. 
«240.*] 

3.  Witnesses  (|  379*)— Impeachment— Rel- 
evancy. 

Where  a  witness  for  accused  testified  to  a 
prior  difficulty  between  accused  and  decedent 
and  to  decedent's  threats  during  the  difficulty, 
the  state  was  properly  permitted  to  contradict 
the  witness  by  proving  that  he  had  given  con- 
flicting versions  of  the  difficulty. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  1209,  1220-1222,  1247-1256; 
Dec.  Dig.  |  379.*] 

4.  Homicide  (|  30*)  —  Evidence  —  Suffi- 
ciency. 

A  person  who  actually  engaged  in  an  as- 
sault on  decedent,  or  who  was  present  aiding 
and  abetting  his  brother  in  his  unlawful  acts, 
resulting  in  decedent's  death,  was  properly  con- 
victed of  murder,  though  his  original  motive  in 
going  to  his  brother's  house  where  the  killing 
occurred  might  have  been  a  good  one. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent  Dig.  S§  48-51;   Dec  Dig.  §  30.*] 

5.  Criminal  Law  (i  834*)— Tbial— Instruc- 
tions—Granting  requests. 

The  court  need  not  charge  in  the  very 
language  of  requests,  but  it  is  sufficient  to 
charge  substantially  as  requested,  provided  the 
force  of  the  instruction  is  not  weakened,  or  its 
meaning  materially  altered  by  any  change  in 
the  language. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  2013,  2014;  Dec.  Dig.  § 
834.«] 

6.  Homicide  (|  300*)— Instructions— Refus- 
al to  Give  Instructions  Covered  bt 
Chabge  Given. 

Where  the  court  charged  that  accused, 
wjho  relied  on  self-defense,  must  show  that  he 
killed  decedent  in  his  necessary  self-defense, 
and  explained  that,  if  accused  had  a  reasonable 
apprehension  under  the  circumstances  that  he 
was  about  to  suffer  death  or  serious  bodily 
harm,  his  act  in  killing  decedent  was  excusable, 
the  refusal  to  charge  that  in  considering  self- 
defense  the  jury  must  be  guided  by  the  facts 
as  they  appeared  to  accused  at  the  time  of 
the  killing,  and  that,  if  a  man  of  ordinary  firm- 
ness would  reasonably  have  apprehended  that 
he  was  about  to  suffer  death  or  serious  bodily 
harm,  accused  should  be  acquitted,  was  not  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  614-632;   Dec  Dig.  |  300.*] 

7.  Criminal  Law  (|  822*)— Instructions— 
Construction. 

The  charge  must  be  read  and  construed  as 
a  whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  1990,  1991,  1994,  1995, 
3158;   Dec  Dig.  8  822.*  J 

8.  Homicide  (§  309*)— Issues— Manslaugh- 
ter—Evidence. 

Where  the  state  showed  that  decedent  was 
shot  in  the  back  while  he  was  walking  away 
from  defendants,  unconscious  of  their  presence 
and  when  they  were  in  no  danger,  real  or  ap- 


parent, and  defendants  showed  that  the  shot 
was  fired  in  self-defense,  the  issue  of  man- 
slaughter was  not  raised,  and  the  refusal  to 
charge  thereon  was  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  |f  649-656;  Dec  Dig.  |  309.*] 

9.  Homicide  (1 116*)— Threats— Effect. 

Threats  of  decedent  and  fear  on  the  part 
of  accused  induced  thereby  do  not  of  them- 
selves justify  a  killing,  but  there  must  be  some 
act  of  violence  or  other  circumstance  to  rebut 
the  malice  implied  by  law  and  excuse  or  miti- 
gate the  offense. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Gent.  Dig.  ||  158-163;  Dec  Dig.  |  116.*] 

Appeal  from  Superior  Court,  Anson  Coon* 
ty;  Ferguson,  Judge. 

Jesse  A.  Price  and  another  were  convicted 
of  murder,  and  they  appeal.    Affirmed. 

The  defendants,  Jesse  A.  Price  and  Robert 
E.  Price,  were  indicted  In  the  court  below 
for  the  murder  of  Lester  Rushing.  The  evi- 
dence is  voluminous,  and  there  are  many  ex* 
ceptions.  > 

Thomas  Rushing,  a  witness  for  the  state, 
testified:  That  he  and  his  brother  Lester 
went  to  Lester's  house  about  dark  for  the 
purpose  of  getting  feed  for  Lester's  mule. 
Lester  Rushing  kept  his  mule  in  Jesse 
Price's  barn.  The  barn  was  east  of  Jesse's 
house  about  20  yards,  and  was  situated  about 
north  of  Lester's  house.  While  he  and  the 
deceased  were  in  the  latter's  house,  some  one 
shot  five  times  at  Jesse's  house.  Sounded 
like  pistol  shots.  They  stayed  in  Lester's 
house  about  five  minutes,  and  walked  up  to 
Jesse's  barn  with  the  mule  and  feed.  After 
feeding  the  mule,  they  left,  going  towards 
Lester's  house,  when  Jesse  shot  both  of  them 
in  the  back,  and  one  shot  struck  the  de- 
ceased in  the  right  side  of  his  head.  He  saw 
the  defendant  Jesse  shoot  Jesse  and  Rob- 
ert, the  defendants,  went  to  shooting  pis- 
tols. Jesse  Price  shot  a  gun.  He  (the  wit- 
ness) was  not  armed,  but  his  brother  had  a 
pistol  on  his  person.  Lester  did  not  shoot 
and  did  not  pull  out  his  pistol.  When  he 
was  shot,  Lester  ran  a  few  steps  and  felL 
He  was  shortly  carried  to  his  house,  and 
died  three  or  four  hours  afterwards.  He 
went  to  Lester's  house  and  saw  a  pistol  ly- 
ing on  the  table.  He  then  went  about  60 
yards  to  where  Jesse  and  Robert  were  and 
shot  at  Jesse  one  time.  He  went  back  and 
got  a  gun  and  started  again.  When  he  heard 
Lester  groaning  in  the  field,  he  laid  the  gun 
down  in  Lester's  door.  Lester  Rushing  was 
keeping  a  bachelor's  house;  the  witness  lived 
with  his  mother,  some  distance  from  Les- 
ter's house;  he  knew  that  Lester  and  Jesse 
Price  had  had  a  little  trouble  before  this; 
that  the  feeling  of  his  brother  Lester  to- 
wards Jesse  Price  had  existed  about  three 
weeks.  His  brother  Lester  went  to  Monroe 
Saturday  evening,  and  returned  Monday  ere* 
ning  with  his  Winchester  rifle.  He  loaned 
Lester  his  buggy  to  go  to  Monroe;  Lester  did 
not  have  a  Winchester  rifle  before  he  went. 
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but  he  bad  one  when  he  got  back.  He  went 
over  to  his  brother  Willie's  to  get  Lester's 
shotgun.  Lester  had  a  double-barrel  shotgun 
there  that  night,  and  two  pistols  and  a  Win- 
chester rifle.  Both  pistols  were  Lester's. 
Witness  testified  that  he  did  not  know 
whether  Lester  had  any  firearms  before  he 
went  to  Monroe  or  not  When  witness  met 
the  Timmon  boys  and  Richardson,  immedi- 
ately after  the  shooting,  he  had  the  shotgun 
In  his  hand.  When  Jesse  Price  fired,  the 
shot  killed  Lester  and  also  hit  him.  He  sup- 
posed that  Jesse  was  using  a  breach-loader 
with  a  No.  1  shot  He  and  his  brother  were 
hit  in  the  back,  and  one  shot  struck  his 
brother  in  the  right  side  of  his  head.  Some 
of  the  shots  are  in  the  witness  yetr-three  or 
four  shots  in  his  back  now.  He  exhibited 
his  coat  and  showed  where  the  shot  holes 
were  in  the  coat  and  in  his  brother's  sus- 
penders. He  also  exhibited  his  brother's 
shirt,  and  showed  where  the  shot  had  enter- 
ed, stating  that  they  were  shot  in  the  back, 
and  there  were  holes  in  the  back  of  the 
shirt.  He  also  stated  that  they  were  walk- 
ing down  the  path  when  they  were  shot  his 
brother  being  on  his  side,  and  that  he  did  not 
see  either  of  the  defendants  before  the  gun 
was  fired.  There  were  13  shot  holes  in  his 
brother's  coat  Both  Jesse  and  Robert  were 
shooting  pistols,  and  they  shot  three  times 
after  he  did.  Jesse  and  Robert  were  stand- 
ing together  at  the  corner  of  the  wagon  and 
they  both  fired  from  that  place;  that  is, 
standing  behind  the  wagon,  or  at  the  corner 
of  the  wagon.  Robert  did  not  tell  him  not 
to  come  and  raise  any  fuss. 

Dr.  J.  B.  Eubanks  testified:  That  he  ex* 
amlned  the  body  of  the  deceased;  he  found 
13  bruised  spots  which  appeared  to  be  shot 
holes  on  the  right  side  of  the  backbone,  and 
one  in  the  right  side  of  the  head.  The  range 
of  the  shots  was  at  an  angle.  Two  shots 
were  taken  out  from  under  the  skin;  they 
went  straight  towards  the  backbone.  The 
range  of  the  shot  in  the  temple  was  inward 
and  outward.  Found  only  one  shot  in  the 
temple.  The  shot  in  the  back  seemed  to  be 
rather  a  glancing  shot;  the  shot  that  en- 
tered the  temple  was  the  one  that  caused 
death.  It  was  a  small  shot  He  undertook 
to  probe  the  shot  holes,  and  found  that  they 
were  only  bruises.  Only  two  shots  penetrat- 
ed the  skin.  They  went  in  about  one-eighth 
of  an  inch,  and  he  pushed  them  out;  they 
were  very  small  shot,  and  would  have  to  hit 
some  vital  part  in  order  to  hurt  In  order 
to  satisfy  himself  that  the  shot  did  not  pene- 
trate the  skin,  he  cut  out  pieces  of  the 
bruised  skin  and  washed  It,  and  found  no 
holes  in  the  skin  at  all. 

J.  W.  Terrell,  Jr.,  testified:  He  was  at 
Jesse  Price's  house  in  August;  Jesse  told 
him  he  had  to  get  his  brother  Zeke's  Win- 
chester rifle  to  practice  shooting,  as  he  ex- 
pected trouble  with  Lester  Rushing  that 
fall;  he  told  his  father  about  this  when  he 
came  home. 


J.  W.  Terrell,  Sr.,  testified:  That  the  young 
man  came  home  one  evening  and  talked  a 
little  while,  and  said :  "Pa,  let  me  see  you 
a  little  bit"  He  then  went  out  in  the  yard 
and  the  son  said:  "Pa,  I  expect  Jesse  Price 
and  Lester  Rushing  will  have  trouble." 
That  Jesse  had  told  him  he  and  Lester 
would  have  trouble,  and  he  was  going  to  get 
his  brother  Zeke's  rifle  and  practice  up. 

Cletes  Martin  testified:  That  Robert 
Price  came  to  his  house  on  the  12th  of  Oc- 
tober and  said  that  Zeke  Price  said  to  let 
him  have  his  rifle ;  that  Jesse  had  some  32- 
caliber  cartridges,  but  that  the  rifle  carried 
No.  38  cartridges. 

James  Martin  testified:  That  Jesse  Price 
sent  a  box  of  No.  32  cartridges  by  him  to 
Marshville  to  be  exchanged  for  No.  38  cart- 
ridges, but  that  he  could  not  secure  the  38 
cartridges,  and  returned  the  32  cartridges  to 
the  merchant  and  carried  Jesse  Price  85 
cents. 

This  closed  the  state's  testimony  in  chief. 

Jesse  A.  Price  testified  in  his  own  behalf, 
as  follows:  That  the  deceased  was  living 
and  farming  with  him  during  the  year  1910; 
deceased  traded  on  halves  and  then  got  dis- 
satisfied and  said  that  he  wanted  a  mule  of 
his  own.  He  went  to  Marshville  and  got 
one,  and  the  witness  rented  him  his  land. 
He  never  had  any  trouble  with  the  deceased 
until  three  weeks  before  the  homicide;  they 
were  entirely  friendly  up  to  that  time.  At 
this  time  they  had  a  dispute  over  a  sack  of 
flour  and  some  molasses;  the  deceased  want- 
ed to  sell  him  his  crop,  but  witness  could 
not  give  him  what  he  asked  for  it ;  he  told 
him  that  he  was  not  able  to  buy  it  The  de- 
ceased said:  "I  want  you  to  come  down  at  12 
o'clock,  and  we  will  count  everything  I  owe 
you."  He  was  afraid,  from  the  way  de- 
ceased had  been  talking,  that  he  would  fuss 
with  him,  and  he  sent  his  brother  Buck 
down  to  go  over  the  account  and  told  Buck 
not  to  have  any  dispute  with  him.  He  asked 
Lester  Rushing  the  following  day  if  he 
thought  he  would  charge  the  sack  of  flour 
to  him  wrongfully.  The  deceased  did  not 
answer  "Yes"  or  "No."  The  defendant  tried 
to  explain  to  him  where  he  got  the  flour  and 
molasses.  Deceased  then  remembered  the 
molasses,  but  denied  the  flour.  Defendant 
insisted  that  he  got  the  flour,  when  deceased 
drew  a  pair  of  knucks  and  followed  the  de- 
fendant to  his  house,  cursing  him  and  call- 
ing him  a  son  of  a  bitch.  He  followed  him 
to  his  door  with  his  knucks,  when  de- 
fendant went  Into  his  house  and  got  his  gun. 
Deceased  then  left,  threatening  to  kill  de- 
fendant. Defendant  tried  to  make  friends 
with  him,  and  told  deceased  he  would  drop 
everything  and  never  mention  the  sack  of 
flour  again.  The  deceased,  after  the  dis- 
pute at  the  defendant's  door,  went  over  to 
his  mother's  and  returned  with  a  pistol.  On 
Monday  night  previous  to  the  homicide,  de- 
ceased tried  to  burn  the  home  of  the  defend- 
ant  The  witness  was  lying  in  his  room.    He 
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heard  a  match  strike  under  this  room;  the 
light  blazed  up  and  could  be  seen  through 
the  cracks  of  his  log  house.  Defendant  ran 
out  and  saw  Lester  Ru3hing.  The  witness 
shot  twice,  and  Lester  ran  down  to  his  house 
and  through  his  door.  The  deceased  had  set 
fire  to  some  cotton  and  fodder  under  the 
room  in  which  the  cotton  was  stored.  On 
the  day  of  the  homicide,  he  had  been  moving 
Willie  Simpson.  He  left  home  early  that 
morning,  and  returned  home  about  dusk  that 
evening ;  found  no  one  at  home  but  his  wife 
and  children.  He  had  had  no  dinner;  he 
put  up  his  mule  and  went  in  and  asked  for 
supper,  at  once.  He  was  eating  supper  and 
heard  some  one  shooting  outdoors.  He  called 
his  wife  and  asked  who  was  shooting  out 
about  Lester's  house.  She  never  answered. 
He  got  up  and  went  to  see  what  was  the 
matter  and  what  had  become  of  his  wife. 
He  saw  his  wife  and  children  going  down  the 
hill,  and  Tom  and  Lester  coming  up  towards 
the  barn.  He  picked  up  his  gun  before  he 
stepped  out  of  the  door.  When  Tom  and 
Lester,  reached  the  place  where  the  road 
forks,  one  end  going  to  the  barn  and  the 
other  end  to  Jesse's  house,  they  turned  up 
the  path  into  Jesse's  yard.  They  had  a  gun 
with  them.  Defendant  told  them  not  to 
come  np  there  raising  any  fuss.  Robert 
Price  came  up  about  that  time  and  said: 
"Boys,  this  won't  do."  Lester  and  Tom  did 
not  say  anything ;  Lester  pulled  out  his  pis- 
tol and  fired  at  me.  Tom  was  carrying  a 
gun.  Defendant  was  standing  at  the  cor- 
ner of  his  porch.  When  Lester  fired,  defend- 
ant shot  up  over  them.  Deceased  and  Tom 
kept  coming  towards  the  defendant,  con- 
tinuing to  shoot  Defendant  thought  they 
were  going  to  kill  him,  and  ran  around  the 
house.  Defendant  fired  as  he  ran.  He  ran 
around  the  house  and  through  his  kitchen 
door  on  the  back  side.  The  door  was 
latched,  and  he  broke  .the  door  open  to  get 
in.  After  he  went  in  the  house,  he  (thought 
he  heard  Tom  Rushing  and  the  deceased  in 
the  yard.  His  mother  ran  over  there  and 
came  to  the  front  door.  He  whispered  and 
told  her  that  the  deceased  and  Tom  were 
trying  to  kill  him.  When  she  left,  he  ran 
out  of  the  dining  room  door  into  the  edge 
of  the  woods  and  ran  over  to  his  mother's 
house.  His  mother  came  very  soon  and  told 
him  that  he  had  shot  Lester.  He  told  her 
that  he  was  sorry  that  he  had  shot  him,  but 
it  looked  like  he  was  forced  to  do  it;  that 
they  ran  on  him.  Defendant  then  went  im- 
mediately to  Mr.  Morgan,  a  justice  of  the 
peace,  and  surrendered.  This  defendant 
further  testified  that,  before  the  day  of  the 
homicide,  he  had  been  told  by  several  per- 
sons, whose  names  he  gave,  that  Lester 
Rushing  had  threatened  to  kill  him,  and, 
when  he  returned  to  his  house  on  the  eve- 
ning of  the  homicide,  his  wife  told  him  that 
Lester  had  a  Winchester  rifle  and  was 
drunk ;  that  she  was  alarmed  and  asked  his 
brother  Robert  to  come  to  their  home  and 


stay  with  them.  There  was  evidence  Impli- 
cating Robert  Price,  and  also  evidence  tend- 
ing to  show  that  he  took  no  part  in  the  af- 
fray, but  had  merely  gone  to  his  brother's 
house  to  prevent  a  difficulty,  and  as  a 
peacemaker,  and  that  he  ran  when  the  first 
shot  was  fired  and  did  not  return. 

We  have  stated  substantially  so  much  of 
the  evidence  as  is  necessary  to  an  under- 
standing of  the  exceptions,  following  as 
nearly  as  possible  the  version  of  the  de- 
fendants' counsel  as  found  in  their  brief. 
There  was  much  testimony  introduced  by  the 
state  and  the  prisoners,  tending  to  sustain 
their  respective  contentions.  The  defend- 
ants were  convicted  of  murder  in  the  second 
degree,  and  appealed  from  the  judgment 
which  was  rendered  upon  the  verdict 

Adams,  Armfield  &  Adams,  McNeely  ft 
Brooks,  Lockhart  &  Dunlap,  and  Robinson  ft 
Caudle,  for  appellants.  Attorney  General 
Bickett  and  T.  H.  Calvert,  for  the  State. 

WALKER,  J.  We  will  consider  the  excep- 
tions in  the  order  of  their  statement  in  the 
record. 

[1]  The  defendants  proposed  to  ask  the 
witness,  Thomas  Rushing,  how  many  times 
the  deceased  had  threatened  to  take  the 
life  of  Jesse  Price  in  his  presence.  The  rule 
in  regard  to  the  admissibility  of  previous 
threats  is  stated  in  State  v.  Turpin,  77  N.  C. 
473,  24  Am.  Rep.  455,  and  more  recently  in 
State  v.  Exum,  138  N.  C.  600,  50  S.  E.  283, 
and  State  v.  Baldwin,  155  N.  a  494,  71  S.  E. 
212.  The  general  rule  is  that  proof  of  the 
Character  and  habits  of  the  deceased,  and  of 
his  disposition  towards  the  prisoner,  is  not 
relevant  to  the  issue  in  trials  for  homicide, 
but  there  are  certain  well-settled  and  well- 
defined  exceptions  to  this  rule  of  exclusion 
which  are  fully  stated  in  the  cases  we  have 
cited.  At  the  time  the  question  was  asked  in 
this  case,  nothing  had  developed  to  bring  the 
proposed  evidence  within  any  one  of  the 
exceptions,  and,  we  may  add,  it  did  not  ap- 
pear that  the  threats  had  been  communicat- 
ed to  the  prisoner.  The  question  was  there- 
fore properly  excluded  under  State  v.  Exum, 
supra,  as  the  proof  was  not  again  tendered 
by  the  prisoner  after  the  facts  and  nature  of 
the  case  had  been  sufficiently  shown  to  have 
made  it  competent 

[2]  The  prisoner  Robert  Price  was  asked 
by  his  counsel  if  he  went  to  his  brother's 
house  to  make  peace.  Assuming  that  the 
question  was  otherwise  competent,  under 
State  v.  Hall,  132  N.  C.  1095,  44  S.  E.  553, 
and  State  v.  White,  138  N.  C.  704,  51  S.  E. 
44,  it  was  leading  and  properly  excluded  for 
that  reason,  but  the  witness  had  already 
testified  that  he  went  to  the  house  as  a 
peacemaker  to  prevent  any  difficulty  between 
his  brother  and  Lester  Rushing. 

[3]  Buck  Price,  brother  of  the  prisoners, 
had  testified  as  to  a  prior  meeting  between 
Lester  Rushing  and  Jesse  Price  when  they 
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quarreled  about  their  settlement,  and  Lester 
Rushing  cursed  his  brother  and  threatened 
to  kill  him.  The  state  introduced  a  witness, 
John  Smith,  to  contradict  him,  and  was  al- 
lowed to  do  so  over  the  prisoner's  objection. 
We  do  not  see  why  this  ruling  was  not  a 
proper  one.  If  it  was  material  to  know  what 
had  occurred  at  their  meeting  a  few  days  be- 
fore the  homicide  was  committed,  it  was  cer- 
tainly relevant  to  show  that  the  witness, 
Buck  Price,  had  given  two  conflicting  ver- 
sions'of  the  matter.  This  exception  does  not 
seem  to  be  relied  on  by  the  prisoner's  counsel 
in  their  brief  (State  v.  Register,  133  N.  G. 
747,  46  S.  E.  21),  but  we  have  considered  it 
nevertheless. 

[4]  The  prisoner  Robert  Price  requested 
the  court  to  charge  the  jury  to  return  a  ver- 
dict of  acquittal  as  to  him,  there  being  no 
evidence  of  his  guilt,  but  we  are  unable,  after 
a  careful  examination  of  the  case,  to  say 
that  there  is  no  evidence  of  his  participation 
in  the  affray  which  led  to  the  death  of  Les- 
ter Rushing.  The  witness,  Thomas  Rushing, 
testified:  "I  did  not  see  either  of  the  defend- 
ants before  we  were  shot.  I  did  not  hear 
them  say  anything  at  the  time  we  were  shot. 
I  heard  them  shoot  at  Jesse's  house  before  we 
went.  I  saw  the  defendant  Jesse  shoot  I 
do  not  know  how  many  shots  he  made.  They 
shot  so  fast  I  could  not  count  them.  I  didn't 
hear  but  one  shot  with  the  gun.  Both  went 
to  shooting  pistols — Robert  and  Jesse  Price. 
I  saw  them  both.  They  were  standing  right 
by  the  side  of  the  wagon,  between  me  and 
Lester.  The  wagon  was  sitting  a  little  to  the 
right  of  the  house,  between  the  barn  and 
house.  When  they  shot  at  us,  I  turned  my 
head  to  see  who  it  was.  I  came  right  down 
the  road  where  Lester  was. '  I  left  my  broth- 
er in  the  cotton  patch.  He  died  at  his  house 
about  three  hours  after  he  was  shot  (Points 
out  Jesse's  and  Robert's  shots.)  I  could  not 
tell  how  many  times  they  shot  at  us.  I  have 
an  idea  that  some  8  or  10  shots  were  fired.  I 
did  not  pronounce  but  one  to  be  a  gunshot; 
the  other  pistol  shots.  Robert  and  Jesse 
Price  both  were  shooting  pistols,  standing 
behind  the  wagon.  Jesse  shot  the  gun.  I 
only  shot  one  time  after  defendants  shot  at 
us.  They  were  standing  at  the  same  place  in 
front  of  the  wagon  when  I  shot  They  shot 
three  times  after  I  did.  After  I  went  to  Les- 
ter's house,  they  fled." 

It  was  not  necessary  to  his  conviction  that 
the  prisoner  Robert  Price  should  have  had 
any  previous  understanding  with  his  brother 
that  they  should  together  attack  the  Rush- 
Ings,  or  that  Robert  Price  should  take  part 
In  the  affray.  If  he  actually  engaged  in  the 
assault  upon  them,  or  was  present  aiding  and 
abetting  his  brother  in  his  unlawful  acts,  it 
would  be  sufficient  to  sustain  a  verdicf 
against  him,  although  his  original  motive  in 
going  to  Jesse's  house  may  have  been  a  good 
one.  He  must  be  judged  by  what  he  did, 
and  not  merely  by  what  he  intended  to  do. 
There  was  at  least  some  evidence  of  his  guilt 


It  was  for  the  jury  to  weigh  it  and  find 
therefrom  the  fact  of  guilt  or  innocence. 
The  facts  in  this  case  are  not  like  those  in 
State  v.  Tachanatah,  64  N.  G.  614,  and  State 
v.  Howard,  112  N.  C.  850,  17  S.  E.  166.  If  it 
be  true  that  the  deceased  and  his  brother 
were  walking  away  from  the  prisoners,  and 
the  latter  fired  at  them,  and  the  shot  struck 
them  in  the  back,  we  do  not  see  why  this  is 
not  some  proof  of  a  joint  participation  in 
the  felonious  assault,  especially  when  con- 
sidered in  connection  with  the  other  evidence 
in  the  case.  The  court  charged  fully  and  cor- 
rectly on  this  phase  of  the  case. 

[6,  6]  The  prisoners  requested  the  court  to 
submit  certain  special  instructions  to  the 
jury,  and  the  charge  of  the  court  will  show 
that  they  were  substantially  given,  and,  in 
some  instances,  most  favorably  to  them.  The 
jury  were  fully  cautioned  as  to  how  they 
should  examine  and  weigh  testimony  of  in- 
terested witnesses,  and  no  objection  to  the 
charge,  in  this  respect,  is  well  founded. 

The  prisoners  requested  the  court  to 
charge  the  jury  that  in  considering  the  plea 
of  self-defense,  they  should  be  guided  by  the 
facts  and  circumstances  as  they  appeared  to 
them  at  the  time  of  the  homicide,  and  if  a 
man  of  ordinary  firmness  would  reasonably 
have  apprehended,  under  such  circumstances, 
that  he  was  about  to  suffer  death  or  serious 
bodily  harm,  they  should  acquit  the  prison- 
er. A  careful  review  of  the  charge  satisfies 
us  that  the  court  fully  responded  to  this  re- 
quest and  Instructed  the  jury  substantially 
in  accordance  with  its  terms.  It  is  not  re- 
quired that  the  very  language  of  a  prayer 
should  be  used  in  giving  the  instructions 
asked  for,  but  it  is  sufficient  for  the  court 
to  instruct  the  jury  substantially  as  request- 
ed, in  its  own  words,  provided,  if  the  party 
is  entitled  to  the  instruction,  its  force  Is  not 
weakened  or  its  meaning  materially  altered 
by  any  change  in  the  language.  It  is  true 
the  court  told  the  jury  that  the  prisoners 
must  have  killed  in  their  necessary  self-de- 
fense, but  he  explained  to  the  jury  what 
was  meant  by  this  expression  in  other  parts 
of  the  charge,  and  substantially  instructed 
the  jury,  in  language  that  could  not  well 
have  been  misunderstood,  that  if  they  had 
a  reasonable  apprehension,  under  the  cir- 
cumstances surrounding  them,  that  they 
were  about  to  suffer  death  or  serious  bodily 
harm,  their  act  in  slaying  the  deceased  was 
excusable  in  law,  and  they  should  acquit  the 
prisoners. 

[7]  The  charge  must  be  read  and.  construed 
as  a  whole.  State  v.  Exum,  supra;  Korne- 
gay  v.  Railroad,  154  N.  C.  389,  70  S.  E.  731; 
State  v.  Lewis,  154  N.  O.  632,  70  S.  B.  619. 
When  thus  considered,  It  was  a  full  and  clear 
exposition  of  the  law,  as  applicable  to  the 
facts.  This  case  bears  no  resemblance  to 
State  v.  Barrett,  132  N.  O.  1005,  43  S.  E. 
832,  and  State  v.  Clark,  134  N.  C.  699,  47  S. 
E.  36. 

[8]  The  prisoners  further  excepted  to  the 
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charge  because  the  court  failed  to  charge 
fully  and  explicitly  upon  manslaughter.  The 
prisoners  requested  no  instruction  as  to 
manslaughter,  and  we  do  not  think  the  evi- 
dence warranted  the  submission  of  this  ques- 
tion to  the  jury.  If  the  prisoner's  version  of 
the  facts  was  the  correct  one,  they  were  not 
guilty,  as  they  manifestly  acted  in  self-de- 
fense, and  the  jury  were  so  instructed,  but 
if  the  state's  contention  was  accepted  by  the 
jury,  and  it  must  have  been,  then  they  were 
guilty,  at  least  of  murder  in  the  second 
degree.  The  solicitor  did  not  ask  for  a  con- 
viction of  murder  in  the  first  degree,  so  that 
murder  in  the  second  degree  was  the  highest 
grade  of  homicide  for  which  they  were  being 
tried.  As  we  have  said,  there  is  no  sugges- 
tion of  manslaughter  in  any  of  the  prayers 
tendered  in  behalf  of  the  prisoners,  but  with- 
out exception  they  conclude  with  the  re- 
quest for  an  instruction  to  the  jury  directing 
them  to  return  a  verdict  of  not  guilty.  The 
case  was  tried  upon  the  theory  of  self-de- 
fense, and  all  the  evidence  tended  to  show 
that  the  prisoners  were  either  guilty  of  mur- 
der, or  that  the  homicide  was  excusable.  The 
court  instructed  the  jury  that,  if  they  found 
the  facts  as  the  prisoners  claimed  them  to  be, 
they  should  acquit  the  defendants.  If  the 
jury  found  the  prisoners  guilty,  they  should 
not  return  a  verdict  for  manslaughter,  with- 
out evidence  to  support  it,  merely  because 
of  an  aversion  to  convict  of  the  higher  felo- 
ny. Verdicts  must  be  based  upon  the  evi- 
dence, and  not  inspired  solely  by  merciful 
considerations  or  feelings  of  sympathy.  Ju- 
rors are  not  to  be  moved  by  motives  of  clem- 
ency, however  commendable  they  may  be,  but 
should  decide  always  according  to  the  facts 
and  the  law.  There  was  no  view  of  the  facts 
which  called  for  an  instruction  as  to  man- 
slaughter, and,  in  this  respect,  the  case  is 
not  unlike  State  v.  White,  188  N.  C.  704,  51 
S.  E.  44. 

If  the  state's  evidence  is  true,  the  deceas- 
ed was  shot  in  the  back  while  he  was  walk- 
ing away  from  the  prisoners,  unconscious  of 
their  presence,  and  when  they  were  in  no 
danger,  real  or  apparent,  while  if  the  prison- 
er's evidence  be  true,  Robert  Price  fled  im- 
mediately, and  Jesse  Price  also  retreated  and 
fired  the  fatal  shot  while  doing  so.  There 
is  no  element  of  manslaughter  in  these  facts. 
The  jury  convicted  the  prisoners  of  murder 
in  the  second  degree,  we  presume,  because  of 
the  physical  facts  or  natural  evidence  in  the 
case — the  testimony  of  Thomas  Rushing  and 
the  clothes  which  were  exhibited  showing 
that  the  Rushings  had  been  shot  in  the  back 
by  some  one  in  their  rear — for  doing  which 
not  even  the  violent  threats  of  Lester  Rush- 
ing excused  them. 

[9]  Threats  of  the  deceased  and  fear  on 
the  part  of  Jesse  Price  induced  thereby  did 
not,  of  themselves,  Justify  the  killing.  There 
must  have  been  some  act  of  violence,  or  some 


other  circumstance,  to  rebut  the  implied  mal- 
ice of  the  law  and  excuse  or  mitigate  the  of- 
fense. 

Our  consideration  of  the  case  has  led  us  to 
the  conclusion  that  no  error  was  committed 
atthetriaL 

No  error. 

(159  N.  C.  60) 

PBELE  et  aL  v.  NORTH  ft  SOUTH  CARO- 
LINA RY.  CO.  et  aL 

(Supreme  Court  of  North  Carolina,    April  17. 

1912.) 

L  Arbitration  and  Award   (l  84*)— Sum- 
mary Judgment— Power  or  Court. 

The  court,  in  the  absence  of  statute  con- 
ferring the  power,  may  not  enter  summary 
judgment  on  an  arbitration  and  award  arising 
by  agreement  in  pais,  and  not  as  incident  to 
a  pending  suit 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  H  466-483;  Dec.  Dig. 
§  84.*J 

2.  Arbitration  and  Award   (j  84*)— Sum- 
mary Judgment— Power  of  Court. 

Where  the  parties  to  a  pending  suit,  after 
issue  joined,  agree  to  arbitrate  and  stipulate 
that  the  award  shall  be  made  a  rule  of  court, 
the  award  may  be  enforced  by  judgment  en- 
tered in  the  cause. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  H  466-488;  Dec  Dig. 
I  84.*] 

8.  Arbitration  and  Award  (i  84*)— Sum- 
mary Judgment— Power  or  Court. 

Where  parties  to  a  pending  suit  agree, 
after  issue  joined,  to  arbitrate  and  stipulate 
that  the  award  shall  be  entered  as  judgment 
in  the  cause,  the  award,  if  otherwise  valid, 
may  be  so  entered  and  enforced  by  final  pro- 
cess; but  the  parties  must  be  given  oppor- 
tunity to  object  to  the  award  and  have  its 
validity  determined  by  a  jury,  if  demanded. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  ||  466-488;  Dec  Dig. 
I  84.*] 

Appeal  from  Supreme  Court,  Scotland 
County ;  Cooke,  Judge. 

Action  by  R.  A.  Peele  and  another  against 
the  North  &  South  Carolina  Railway  Com- 
pany and  another.  From  a  judgment  for 
plaintiffs,  defendant  named  appeals.  Af- 
firmed. 

The  plaintiffs  alleged  that  the  defendant 
was  a  corporation,  doing  and  carrying  on 
the  business  of  a  railroad  and  the  common 
carrier,  and  that  on  the  26th  day  of  October, 
1909,  it  ran  its  locomotives  on  its  railroad, 
and  negligently  permitted  sparks  of  fire  to 
be  emitted  from  its  locomotives,  and  that  the 
said  sparks  of  fire  ignited  the  property  of  the 
plaintiffs,  which  was  situated  contiguous  to 
or  near  the  railroad,  and  set  fire  to  and 
damaged  the  plaintiffs'  property  in  the  sum 
of  $360.  The  defendant,  answering  the  com- 
plaint, denied  that  it  was  guilty  of  any  neg- 
ligence, as  alleged  in  the  complaint,  and  de- 
nied that  the  plaintiffs  were  entitled  to  any 
recovery  against  this  appellant.  After  the 
cause  was  at  issue  and  out  of  term,  the  par- 
ties entered  into  a  written  agreement  duly 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Kay  No.  Series  *  Bep'r  Indexes 
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signed,  to  arbitrate  tbe  question  at  Issue  and 
on  the  amount  of  damages.  The  agreement 
recited  and  referred  to  the  suits  pending, 
provided  for  arbitration  by  arbitrators  se- 
lected and  sworn,  etc.,  and  concluded  with 
the  stipulation  that  defendant  "shall  prompt- 
ly pay  all  awards  made  by  said  arbitrators, 
and  the  same  shall  be  entered  as  judgment 
in  the  cause,  so  as  to  become  fully  binding 
on  all  parties  hereto."  The  arbitrators  hav- 
ing been  selected  and  sworn  as  per  agree- 
ment, and  notice  having  been  duly  served, 
met  and  made  award  that  the  amount  of 
damages  due  from  defendant  to  plaintiffs 
was  the  sum  of  $800.  When  the  cause  was 
called  for  trial  In  October,  1911,  these  facts 
were  made  to  appear  by  affidavit  and  plain- 
tiffs moved  for  judgment  according  to  the 
award,  and  defendant  filed  counter  affidavits, 
tending  to  Impeach  the  award  for  fraud  and 
partiality  on  part  of  umpires,  etc.,  and  there- 
upon, over  defendant's  objection,  issues  were 
submitted  to  the  jury,  and  the  following 
verdict  was  rendered: 

"(1)  Was  there  an  arbitrament  and  award 
as  to  the  amount  of  damages  in  which  plain- 
tiffs are  entitled  to  recover  In  this  action? 
Aswer:    Yes. 

M(2)  Were  the  arbitrators  thereof  wrong- 
fully and  corruptly  biased  and  prejudiced 
In  favor  of  the  plaintiffs?    Answer:  No." 

Defendant  duly  excepted.  There  was 
judgment  on  the  issues  and  the  award  for 
the  amount  of  verdict,  and  defendant  fur- 
ther excepted  and  appealed. 

W.  H.  Neal,  for  appellant  Coxe  &  Dunn, 
for  appellees, 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1,2]  Except  by  statutory  provision, 
a  court  has  no  power  to  enter  summary  judg- 
ment on  an  arbitration  and  award  arising 
by  agreement  in  pals,  and  not  as  incident 
to  a  pending  suit  Where  suit  is  pending 
between  the  parties,  and  more  especially  aft- 
er issue  joined,  and  there  is  an  agreement  to 
arbitrate,  the  award  to  be  made  a  rule  of 
court,  in  such  case  the  award  may  be  en- 
forced by  judgment  entered  in  the  cause. 

[3]  There  is  also  ample  authority  for  the 
position  that,  on  action  pending  and  issue 
joined,  though  the  agreement  to  arbitrate 
be  made  out  of  court,  if  the  agreement  con- 
tains the  stipulation,  as  in  this  case,  "that 
the  award  shall  be  entered  as  judgment  in 
the  cause,"  the  award,  if  otherwise  valid, 
may  be  so  entered  and  enforced  by  final 
process.  McCall  v.  McCall,  36  S.  0.  80-85, 
15  S.  E.  348;  Farrlngton  v.  Hamblin,  12 
Wend.  (N.  Y.)  212;  Corrigan  v.  Rockefeller, 
67  Ohio  St  354,  66  N.  E.  95 ;  Rodgers'  Heirs 
v.  Nail,  6  Humph.  (Tenn.)  29;  Wear  v.  Ra- 
gan,  30  Miss.  83;  11  Enc.  Pi.  &  Pr.  p.  1049. 
It  would  seem  that  the  decisions  of  this  state 
have  been  against  this  position,  though  in 
much  the  larger  number  of  them,  as  in  Jack- 


son v.  McLean,  96  N.  C.  474,  1  8.  E.  785,  Met- 
calf  v.  Guthrie,  94  N.  C.  449,  Moore  v.  Austin, 
85  N.  G.  179,  cited  and  relied  on  by  defend- 
ant, the  question  was  not  really  presented, 
as  the  agreement  in  those  cases  did  not  con- 
tain the  stipulation  that  the  award  should 
be  made  the  judgment  of  the  court  in  the 
pending  cause;  and  in  Long  v.  Fitzgerald, 
97  N.  G.  39,  1  8.  E.  844,  where  this  provi- 
sion did  appear,  there  judgment  upholding 
the  award  was  affirmed. 

The  only  case  we  find  with  us  which  di- 
rectly sustains  the  view  that  an  award,  pur- 
suant to  agreement  made  by  the  parties  out 
of  court,  may  not  be  entered  as  judgment  In 
the  cause,  though  containing  stipulation  that 
this  might  be  done,  is  Simpson  v.  McBee,  14 
N.  G.  531.  The  learned  judge  in  that  case 
recognizes  that  a  different  practice  may 
have  then  prevailed  in  England,  under  a 
statute,  from  the  time  of  9  and  10  William 
III,  c.  15,  and  we  think  that  the  contrary 
view,  presented  and  sustained  by  the  author- 
ities heretofore  cited,  should  prevail  in  such 
cases;  and,  if  the  award  is  otherwise  valid, 
that  judgment  thereon  should  be  entered  in 
the  pending  cause.  This  ruling  requires  and 
is  predicated  on  the  position  that  the  par- 
ties are  to  be  afforded  opportunity  to  object 
to  the  award  and  its  validity  by  exceptions, 
and  the  issues  so  arising  to  be  determined 
by  the  jury,  if  that  mode  of  trial  is  insisted 
upon.  This  was  the  course  pursued  in  the 
present  case,  and  we  find  no  reason  for  dis- 
turbing the  result  of  the  trial.  The  Judg- 
ment, therefore,  will  be  affirmed. 

No  error. 


068  N.  C.  S21) 

KEARNEY  ▼.  SEABOARD  AIR  LINE  RY. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1.  Trial  (§  165*)  —  Motion  fob  Nonsxjit— 
Consideration. 

In    considering  a   motion   for   a   nonsuit, 
plaintiffs  evidence  must  be  accepted  as  true. 

Ed.  Note.— For  other  cases,  see  Trial,  Ceut. 
g.  H  873,  374;  Dec.  Dig.  |  165.*] 

2.  Carriers  (|  280*)  —  Passengers— Mixed 
Trains. 

A  passenger  on  a  mixed  train  assumes  the 
usual  risks  incident  to  traveling  on  such  trains 
when  managed  by  prudent  men  In  a  careful 
manner,  but  he  is  entitled  to  the  highest  degree 
of  care  to  which  such  trains  are  susceptible. 
[Ed. :  Note.— For   other    cases,    see    Carriers; 


d 


Cent  Dig.  |{  1085-1092, 1098-1106,  1109,  1117; 
Dec.  Dig.  I  280.*] 

3.  Carriers  (f  303*)— Invitation  to  Alight 
—Evidence. 

Arrival  of  a  train  at  the  terminus  of  the 
line,  and  at  the  usual  place  for  passengers  to 
alight,  shows  an  invitation  to  alight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1216.  1218,  1224-1243 ;  Dec  Dig. 
i  303.*] 

4.  Carriers  (|  303*)  —  Duty  to  Alighting 
Passenger. 

A  railroad  company  is  bound  to  use  the 
highest  degree  of  care  practicable  toward  pas- 
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sengers  alighting  at  their  destination,  and  to 
give  them  sufficient  time  and  opportunity  to 
leave  the  train ;  the  sudden  starting  of  a  train 
while  a  passenger  is  alighting  constituting  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  1216,  1218,  1224-1243 ;  Dec  Dig. 
§  303.*] 

5.  Cabriers  (§  303*)  —  Duty  to  Alighting 
Passenger. 

If  alighting  passengers  can  leave  a  train 
on  either  side  and  one  side  is  more  dangerous 
than  the  other,  the  carrier  must  have  some  em- 
ploye* present  to  advise  the  passengers. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1216,  1218,  1224-1243;  Dec.  Dig. 
§  303.*] 

6.  Carriers  (5  333*)— Alighting  Passengers 
—Care  Required. 

An  alighting  passenger  must  leave  the  train 
with  reasonable  promptness,  and  use  ordinary 
care  for  his  own  safety. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1385-1397 ;  Dec.  Dig.  §  333.*] 

7.  Carriers  (§  318*)— Injury  to  Alighting 
Passenger  —  Negligence  —  Evidence  — 
Sufficiency. 

In  an  action  against  a  railroad  company 
for  injury  to  a  passenger,  caused  by  Che  train 
moving  while  he  was  alighting,  evidence  held  to 
warrant  a  finding  that  the  carrier  was  negli- 
gent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1270,  1307-1314;  Dec.  Dig.  $ 
318.*] 

8.  Carriers  (J  347*)— Injury  to  Alighting 
Passenger—Contributory  Negligence  — 
Jury  Question. 

In  an  action  against  a  railroad  company 
for  injury  to  a  passenger  caused  by  the  train 
moving  while  he  was  alighting,  evidence  that  a 
passenger  69  years  old  let  himself  from  the 
steps  of  the  car  gradually  and  slowly,  it  being 
night,  is  insufficient  to  show  contributory  neg- 
ligence as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  1346-1397,  1402;  Dec.  Dig.  8 
347.*] 

9.  Carriers  (§  339*)— Injury  to  Passenger- 
Contributory  Negligence— Requisites. 

Negligence  of  a  passenger  in  alighting  from 
a  train  does  not  prevent  his  recovery  for  in- 
jury received  while  so  alighting  unless  the  neg- 
ligence was  contributory,  and  it  could  not  be 
contributory,  unless  the  proximate  cause  of  the 
injury* 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1353;   Dec  Dig.  §  339.*] 

10.  Carriers  <§  333*)  —  Alighting  Passen- 
gers—I n jury— Contributory  Negligence. 

Revisal  1905,  §  2628,  which  precludes  re- 
covery by  a  railway  passenger  for  injury  while 
on  the  platform  of  a  car  in  violation  of  the 
company's  regulations,  does  not  affect  the  pas- 
senger's right  to  recover  for  injury  received 
while  alighting  at  his  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1385-1397;    Dec.  Dig.  i  333.*] 

11.  Trial  (§  296*)— Alighting  Passengers 
— Injury— Instructions. 

In  an  action,  for  injury  to  a  passenger 
while  alighting,  an  instruction  that,  it  the  jury 
found  certain  facts,  "he  would  be  entitled  to 
recover,"  was  not  erroneous,  where  the  instruc- 
tions gave  specific  directions  as  to  how  the  is- 
sues should  be  answered  according  to  their  find- 
ings on  the  different  contentions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f{  705-713,  715,  716,  7i8;  Dec.  Dig.  | 
296*  Carriers,  Cent.  Dig.  f  1406.] 


12.  Trial  (|  260*)— Alighting  Passengers- 
Injury— I N8TRUCTION8. 

In  an  action  for  injury  to  a  railway  pas- 
senger, it  was  not  error  to  refuse  to  direct  a 
finding  for  the  carrier  on  a  finding  that  plain- 
Jiff  was  injured  while  attempting  to  jump  from 
a  moving  train,  whece  the  court  instructed  that 
plaintiff  could  not  recover  unless  he  was  in- 
jured while  getting  off  the  train  after  it  stop- 
ped, and  presented  defendant's  contention  that 
the  train  was  moving  at  the  time  of  the  acci- 
dent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §$  651-659;  Dec  Dig.  J  260;*  Carriers, 
Cent.  Dig.  §  1407.] 

13.  Carriers  (f  339*)  —  Aliuhting  Passen- 
gers—I n  jury— Instructions. 

In  an  action  for  injury  to  a  railway  pas- 
senger while  alighting,  it  was  not  error  to  in- 
struct that  if  the  train  slowed  down  on  ap- 
proaching plaintiff's  destination  at  the  usual 
place  of  slowing  down  and  stopped  before  plain- 
tiff attempted  to  alight,  and  as  he  was  alight- 
ing, but  before  he  had  had  reasonable  time  to 
do  so,  the  engineer  suddenly,  without  notice, 
moved  the  train  causing  plaintiff  to  fall  and 
plaintiff  was  injured  thereby,  he  could  recover, 
though  he  was  alighting  on  the  opposite  side 
of  the  train  from  the  station,  and  on  the  side 
where  passengers  were  not  accustomed  to  alight. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1353 ;    Dec.  Dig.  $  339.*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Franklin 
County;    Ferguson,  Judge. 

Action  by  H.  C.  Kearney  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  injuries,  caused  by  a  car  on  which 
plaintiff  had  been  riding  as  a  passenger  pass- 
ing over  his  foot,  making  amputation  neces- 
sary. The  plaintiff,  a  man  09  years  old,  was 
a  passenger  on  defendant's  train  on  the  night 
of  October  26,  1910,  from  Louisburg,  N.  C, 
to  Franklinton,  N.  C.  The  train  consisted 
of  six  box  cars  and  two  passenger  coaches. 
The  defendant  operates  a  branch  line  be- 
tween Louisburg  and  Franklinton,  and  in 
getting  into  the  station  at  the  latter  point 
the  trains  pass  through  a  switch  north  of 
the  passenger  depot  On  the  night  of  this 
accident  the  engine  stopped  at  this  switch  to 
have  it  changed,  in  order  to  permit  the  train 
to  pass  onto  a  side  track  and  up  to  the  pas- 
senger depot  When  the  engine  stopped  at 
this  point,  which  was  386  feet  from  the  de- 
pot, the  passenger  coach  on  which  plaintiff 
was  riding  was  seven  car  lengths  further 
from  the  depot,  making  a  total  distance  of 
more  than  700  feet.  At  this  point  the  plain- 
tiff went  on  the  platform  of  the  car.  In  de- 
scribing the  circumstances  under  which  he 
went  out  on  the  platform,  the  plaintiff  says : 
"At  any  rate,  just  before  Mr.  White  had  got- 
ten on,  or  about  the  time  he  got  on  the  steps, 
had  stepped  down  there,  was  when  I  came 
out  of  the  coach,  and  the  train  had  kind  of 
slowed  a  little,  and  there  was  a  slack  between 
the  care — lost  motion — by  the  connection  be- 
ing a  foot  probably,  on  the  box  cars  especial- 
ly.    There  is  a  foot  difference  probably — a 
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foot  play  between  two  box  cars.  There  is 
not  so  much  difference  between  the  coaches; 
that  is,  the  box  cars  in  front.  Those  box 
cars  were  in  front  of  me.  It  being  dark 
there,  and  I  couldn't  see,  there  was  a  jerk, 
and  I  caught  hold  of  the  iron  rod  and  sat 
down,  like  this,  with  my  feet  down  here,  and, 
when  I  sat  there,  I  looked  to  see,  and  the 
only  thing  was  Prof.  White  right  across  on 
the  steps.  *  *  *  I  sat  down  on  the  plat- 
form of  the  coach  with  my  feet  on  the  first 
step.  I  think  there  are  about  four  steps, 
counting  the  top  one,  down  to  the  bottom 
one  of  the  steps  to  get  off.  When  that  jerk 
came,  I  had  hold  of  this  iron,  and  sat  right 
down  on  the  end  of  the  coach,  not  on  the 
seat"  The  plaintiff  remained  in  this  posi- 
tion, sitting  on  the  platform  and  steps  of 
the  car,  until  the  train  reached  the  usual 
place  for  slowing  down  the  train  for  the 
purpose  of  permitting  passengers  to  alight 
when  the  train  reached  a  point  opposite  the 
passenger  station,  and,  according  to  his  evi- 
dence, It  then  stopped. 

The  passenger  station  is  on  the  southeast 
side  of  the  track  at  Franklinton,  and  a 
light  is  kept  burning  in  front  of  the  station. 
Plaintiff  says  there  was  a  light  at  the  station 
where  it  stops  regularly  on  the  east  side, 
and  the  evidence  of  all  the  witnesses  famil- 
iar with  the  depot  is  to  the  same  effect.  It 
is  agreed  that  plaintiff  was  attempting  to 
alight  on  the  side  of  the  train  opposite  the 
passenger  station.  There  was  evidence  on 
the  part  of  the  plaintiff  that  passengers  were 
in  the  habit  of  alighting  on  the  side  oppo- 
site the  passenger  station,  without  objection 
by  the  defendant,  and  that  two  passengers 
got  off  on  that  side  to  one  on  the  other,  and 
that  it  was  equally  safe,  except  it  was  a 
few  inches  lower,  and  there  was  no  light 
on  that  side.  There  was  also  evidence  on 
the  part  of  the  plaintiff  that  the  train  stop- 
ped at  the  usual  stopping  place  for  passen- 
gers to  alight,  and  that  he  was  then  sitting 
on  the  top  step  of  the  platform ;  that  after 
the  train  stopped,  holding  to  the  iron  rail 
with  one  hand,  he  slid  off  until  his  feet  were 
on  the  ground,  and,  as  he  was  straightening 
up,  there  was  a  sudden  jerk  of  the  train, 
that  he  was  stricken  in  the  back,  knocked 
down,  and  dragged  eight  or  ten  feet,  when 
the  train  stopped  again.  Other  passengers 
were  on  the  platform  with  the  plaintiff,  and 
got  off  about  the  same  time,  and  on  the  same 
side.  The  defendant  offered  evidence  tend- 
ing to  prove  that  the  usual  and  proper  place 
for  passengers  to  alight  was  on  the  side  next 
to  the  passenger  depot,  that  the  plaintiff  was 
injured  on  the  platform,  or  while  trying  to 
alight  while  the  train  was  in  motion.  The 
plaintiff  also  offered  evidence  that  the  step 
on  which  passengers  alighted  was  left  on 
the  platform,  and  that  no  employe*  of  the  de- 
fendant was  present  to  assist  or  notify  pas- 
sengers. There  was  a  verdict  in  favor  of 
the  plaintiff,  and  from  a  judgment  rendered 
thereon  the  defendant  appealed. 


Murray  Allen  and  F.  S.  Sprulll,  for  appel- 
lant.   Bickett,  White  ft  Malone,  for  appellee. 

ALLEN,  J.  [1]  At  the  conclusion  of  the 
evidence,  the  defendant  moved  for  judgment 
of  nonsuit,  upon  three  grounds:  (1)  That 
there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant,  causing  injury  to  the 
plaintiff.  (2)  That  the  plaintiff  was  guilty 
of  contributory  negligence  on  his  own  evi- 
dence. (3)  That  the  plaintiff  was  injured 
while  riding  on  the  platform  of  the  train,  in 
violation  of  section  2628  of  the  RevisaL 

In  the  determination  of  this  motion,  we 
must  accept  the  evidence  of  the  plaintiff  as 
true,  and,  guided  by  the  rule  of  the  ''pru- 
dent man,"  which  is  the  standard,  must  con- 
sider, not  only  the  evidence  of  the  witness- 
es, but  also  the  situation  of  the  parties  and 
the  circumstances  surrounding  them. 

[2]  The  plaintiff  was  a  passenger  on  a 
train,  carrying  passengers  and  freight,  and 
as  such  assumed  the  usual  risks  incident  to 
traveling  on  such  trains,  when  managed  by 
prudent  and  careful  men  in  a  careful  man- 
ner (Marable  v.  Railroad,  142  N.  O.  563,  55 
S.  E.  355;  Usury  v.  Watkins,  152  N.  O. 
760,  67  S.  E.  926),  but  he  was  entitled  to  the 
highest  degree  of  care  of  which  such  trains 
are  susceptible,  and  had  the  right  to  assume 
that  the  employes  of  the  defendant  would 
perform  their  duties  and  that  the  train 
would  be  operated  with  care.  Suttle  v.  Rail- 
road, 150  N.  C.  673,  64  S.  E.  778. 

[3]  The  train  had  reached  Franklinton, 
which  was  a  terminus  of  the  line,  and  had 
stopped  at  the  usual  place  for  passengers  to 
leave  the  train.  This  was  evidence  of  an 
invitation  to  alight  Nance  v.  Railroad,  04 
N.  C.  619 ;  Denny  v.  Railroad,  132  N.  C.  340, 
43  8.  E.  847;  Railroad  v.  Cousler,  97  Ala. 
235,  12  South.  439;  Raub  v.  Railroad,  103 
Cal.  473,  37  Pac  374;  Fetter  on  Carriers, 
§  58. 

[4]  When  the  train  reached  its  destina- 
tion, it  was  the  duty  of  the  defendant  to 
exercise  the  highest  degree  of  care  practica- 
ble, and  to  give  the  plaintiff  sufficient  time 
and  opportunity  to  leave  the  train,  and  if  it 
failed  to  do  so,  and  there  was  a  sudden 
start  of  the  train  as  he  was  alighting,  this 
would  be  negligence.  Hutchinson  on  Car- 
riers, 8  1118;  Smith  v.  Railroad,  147  N.  C. 
450,  61  S.  E.  266,  17  L.  R.  A.  (N.  S.)  179. 

[5]  If  passengers  could  leave  the  train  on 
either  side,  and  one  side  was  more  danger- 
ous than  the  other,  it  was  the  duty  of  the 
defendant  to  have  some  employe"  present  to 
advise  the  passengers.  Ruffin  v.  Railroad, 
142  N.  C.  128,  55  S.  E.  86. 

[6]  It  was  also  the  duty  of  the  plaintiff  to 
leave  the  train  with  reasonable  promptness, 
and  to  exercise  the  care  of  a  person  of  or- 
dinary prudence  in  doing  so,  and,  if  he  failed 
in  this  duty,  he  was  negligent. 

[7,  8]  These  are  the  duties  imposed  by  law 
upon  the  plaintiff  and  defendant,  respec- 
tively, and  when  considered  in  connection 
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with  the  evidence  of  the  plaintiff,  viewed  in 
the  light  most  favorable  to  him,  as  it  Is  our 
duty  to  do  in  passing  on  a  motion  to  non- 
suit, we  are  of  opinion  that  there  was  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant, and  that  the  plaintiff  could  not  be 
declared  guilty  of  contributory  negligence  as 
matter  of  law.  According  to  the  evidence  of 
the  plaintiff,  the  train  had  reached  its  des- 
tination, and  had  stopped  at  the  usual  place 
for  passengers  to  alight  No  step  for  pas- 
sengers was  placed  on  either  side  of  the 
train,  and  no  employs  of  the  defendant  was 
present  to  advise  or  assist,  and,  while  he 
was  getting  off  the  train  with  reasonable 
promptness,'  there  was  a  sudden  movement 
of  the  train,  which  injured  him.  This  Is  un- 
doubtedly evidence  of  negligence.  Moore  on 
Carriers,  p.  674;  Hutchinson  on  Carriers,  i 
1118 ;  Nance  v.  Railroad,  94  N.  C.  619 ;  Til- 
lett  v.  Railroad,  118  N.  C.  1031,  24  S.  E. 
Ill;  Smith  v.  Railroad,  147  N.  C.  450,  61  S. 
E.  266,  17  L.  R.  A.  (N.  S.)  179. 

When  the  train  stopped,  the  plaintiff  was 
sitting  on  the  platform,  and  he  Immediately 
attempted  to  get  off  on  the  side  opposite  the 
passenger  station.  He  had  been  a  frequent 
passenger  on  the  train,  and  usually  got  off 
on  this  side,  as  did  a  majority  of  the  passen- 
gers, and  without  any  objection  from  the  de- 
fendant He  did  not  rise  to  his  feet,  but 
held  on  to  the  iron  railing  and  slid  off, 
and  after  his  feet  reached  the  ground,  and 
he  was  getting  in  an  erect  position,  or,  as  he 
says,  straightening  up,  the  sudden  movement 
of  the  train  injured  him.  We  are  not  pre- 
pared to  hold  as  matter  of  law  that  it  is  neg- 
ligence for  a  passenger,  69  years  of  age, 
when  alighting  from  a  train  In  the  night,  to 
let  himself  to  the  ground  gradually  and  slow- 
ly, and  particularly  so  in  view  of  the  fact 
that  he  had  the  right  to  assume  that  the  de- 
fendant would  not  be  negligent,  and  that  the 
train  would  not  move  before  he  was  given 
a  reasonable  time  to  get  off,  nor  can  we  say 
it  was  negligent  to  get  off  on  the  side  he 
did,  when  it  was  in  evidence  that  he  had 
done  so  repeatedly,  without  objection  by  the 
defendant,  and  that  passengers  usually  got 
off  on  that  side.  His  honor  gave  to  the  de- 
fendant all  it  was  entitled  to  on  the  question 
of  contributory  negligence,  when  he  instruct- 
ed the  jury,  in  substance,  that  the  plaintiff 
was  negligent  if  he  failed  to  exercise  the 
care  of  one  of  ordinary  prudence  similarly 
situated. 

[9]  If,  however,  it  should  be  held  that 
there  is  evidence  of  negligence  on  the  part 
of  the  plaintiff,  this  would  not  prevent  a  re- 
covery unless  it  was  contributory,  and  it 
could  not  be  contributory  unless  a  real 
proximate  cause  of  the  injury,  and  according 
to  the  evidence  of  the  plaintiff,  if  believed, 
the  real  cause  was  the  negligent  act  of  the 
defendant  In  moving  its  train  while  the 
plaintiff  was  alighting.  The  principle  is  ap- 
plied by  Justice  Brown  in  Darden  v.  Rail- 
road, 144  N.  C.  1,  56  S.  E.  512,  to  one  at- 


tempting to  alight  from  a  train  In  motion, 
which  was  stronger  evidence  of  contributory 
negligence  than  is  shown  by  the  plaintiff's 
evidence,  and  he  there  says:  "It  is  useless 
to  discuss  the  alleged  negligence  of  the  plain- 
tiff in  attempting  to  alight  from  a  moving 
train,  for,  if  his  evidence  Is  to  be  believed, 
the  proximate  cause  of  his  injury  in  being 
thrown  to  the  ground  was  the  premature  sig- 
nalling to  the  engineer  by  the  brakeman  to 
'Go  ahead.9  Had  It  not  been  for  the  brake- 
man's  negligence,  the  plaintiff  would  doubt- 
less have  stepped  safely  to  the  ground."  The 
situation  of  the  plaintiff  at  the  time  of  his 
injury,  If  his  evidence  is  believed,  was  not  a 
cause,  but  a  mere  condition,  and  the  distinc- 
tion between  the  two  is  well  recognized.  In 
Black  v.  Railroad,  193  Mass.  450,  79  N.  E. 
798,  7  L.  R.  A.  (N.  S.)  148,  9  Ann.  Cas.  485, 
the  court,  speaking  of  this  distinction,  says: 
"Negligence  of  a  plaintiff  at  the  time  of  an 
injury  caused  by  the  negligence  of  another  is 
no  bar  to  his  recovery  from  the  other,  unless 
it  was  a  direct  contributing  cause  to  the  in* 
jury,  as  distinguished  from  a  mere  condition, 
in  the  absence  of  which  the  injury  would  not 
have  occurred.  ♦  *  *  The  application  of 
this  rule  sometimes  gives  rise  to  difficult 
questions.  But  in  this  connection  the  doc* 
trine  has  been  established  that  when  the 
plaintiff's  negligence  or  wrongdoing  has 
placed  his  person  or  property  in  a  dangerous 
situation  which  is  beyond  his  immediate  con- 
trol, and  the  defendant  having  full  knowl- 
edge of  the  dangerous  situation,  and  full  op* 
portunlty,  by  the  exercise  of  reasonable  care, 
to  avoid  any  Injury,  nevertheless  causes  an 
injury,  he  Is  liable  for  the  injury.  This  Is 
because  the  plaintiff's  former  negligence  is 
only  remotely  connected  with  the  accident 
while  the  defendant's  conduct  Is  the  sole, 
direct  and  proximate  cause  of  it" 

[10]  Nor  do  we  think  the  fact  that  the 
plaintiff  was  on  the  platform  immediately 
before  his  injury  bars  a  recovery  under  sec- 
tion 2628  of  the  Revlsal,  which  reads  as  fol- 
lows: "In  case  any  passenger  on  any  rail* 
road  shall  be  injured  while  on  the  platform 
of  a  car,  or  on  any  baggage,  wood  or  freight 
car,  in  violation  of  the  printed  regulations  of 
the  company  posted  up  at  the  time  in  a  con- 
spicuous place  inside  the  passenger  cars  then 
in  the  train,  such  company  shall  not  be  liable 
for  the  injury:  Provided,  said  company  at 
the  time  furnish  room  inside  its  passenger 
cars  sufficient  for  the  proper  accommodation 
of  its  passengers."  The  case  does  not  come 
within  the  letter  or  spirit  of  the  statute,  be- 
cause the  plaintiff  was  not  injured  "while  on 
the  platform,"  nor  was  he  at  the  time  of  his 
injury  violating  the  printed  regulations  of 
the  defendant  which  prohibit  passengers 
from  going  on  the  platform  only  when  the 
car  Is  in  motion.  The  statute  was  Intended 
for  the  protection  of  passengers  and  rail- 
roads, and  should  be  reasonably  construed, 
and  there  is  as  much  reason  for  saying  that 
a  passenger,  who  remains  in  his  seat  until 
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the  train  stops,  and  is  injured  as  he  is  step- 
ping from  the  train,  is  injured  "while  on  the 
platform,*'  as  there  is  for  that  construction 
to  be  placed  on  the  plaintiff's  version  of  his 
conduct  As  was  said  in  Shaw  v.  Railroad, 
143  N.  C.  315,  55  S.  B.  713,  and  affirmed  in 
Smith  y.  Railroad,  147  N.  C.  451,  61  S.  B. 
266,  17  L.  R.  A.  (N.  S.)  179:  'The  statute  in 
plain  terms  relieves  the  company  from  lia- 
bility in  the  case  of  a  passenger  injured 
while  on  the  platform  of  a  moving  train, 
when  the  company,  as  in  this  case,  has  com- 
plied with  its  terms."  And,  as  the  train  was 
not  in  motion  at  the  time  of  his  injury,  the 
statute  has  no  application  under  the  circum- 
stances in  this  case. 

Nor  did  the  fact  that  the  plaintiff  had  been 
on  the  platform  have  anything  to  do  with  his 
injury.  If  he  had  lost  his  rights  as  a  pas- 
senger because  violating  the  statute,  the 
train,  according  to  his  evidence,  had  stopped, 
and  he  then  had  the  right  to  get  off,  and, 
if  in  doing  so  he  was  injured  by  the  negli- 
gence of  the  defendant,  his  being  on  the 
platform  prior  to  that  time  was  not  even  a 
contributing  cause.  The  language  used  by 
the  court  in  Wood  v.  Railroad,  49  Mich.  372, 
13  N.  W.  779,  is  in  point:  "It  is  claimed  that 
it  was  negligence  on  the  part  of  the  plain- 
tiff in  going  onto  and  standing  upon  the  car 
platform  and  steps  while  the  car  was  in  mo- 
tion. This  may  be  true,  and  might  have  pre- 
vented a  recovery,  had  the  plaintiff  been 
Injured  while  standing  there  before  the  train 
stopped.  Such,  however,  was  not  the  fact, 
and  his  standing  there  neither  caused  nor 
contributed  to  the  injury,  other  than  by 
enabling  the  plaintiff  to  step  off  the  train 
Immediately  upon  its  coming  to  a  stop.  Upon 
the  stopping  of  the  train  he  had  then  a  right 
to  get  off,  whatever  his  position  up  to  that 
time  may  have  been,  and  the  danger  of  his 
position  up  to  then  cannot  be  charged  against 
him,  if  he  then,  in  the  usual  and  customary 
manner  and  place,  attempted  to  get  off." 

[11]  His  honor  charged  the  Jury  on  this 
phase  of  the  case  as  follows:  MMy  attention 
has  been  called  to  a  statute  passed  by  the 
Legislature,  which  I  will  read  to  you:  'In 
case  any  passenger  on  any  railroad  shall  be 
injured  while  on  the  platform  of  a  car,  or 
any  baggage,  wood  or  freight  car,  in  viola- 
tion of  printed  regulations  of  the  company, 
posted  at  the  time  in  a  conspicuous  place 
inside  its  passenger  cars,  then  in  the  train, 
such  company  shall  not  be  liable  for  the  in- 
Jury:  Provided,  said  company  at  the  time 
furnished  room  inside  its  passenger  cars  suf- 
ficient for  the  proper  accommodation  of  its 
passengers.9  It  is  admitted,  gentlemen,  that 
the  notices  which  have  been  introduced,  one 
placed  on  the  outside  of  the  passenger  coach, 
which  reads,  Tassengers  not  allowed  to  stand 
on  the  platform,'  and  notices  posted  inside 
the  coach,  'Passengers  are  prohibited  from 
going  on  platforms  or  between  cars  while 
the  train  is,in  motion,  and  are  warned  not 


to  allow  their  heads  or  limbs  to  project  from 
car  windows.'  The  defendant  company  can- 
not make  a  contract  which  would  excuse  it 
from  responsibility  for  its  own  negligence. 
Neither  could  it  make  rules  or  regulations 
for  the  movement  and  control  of  Its  trains 
which  would  excuse  It  from  its  own  negli- 
gence; but  the  Legislature  has  seen  proper 
to  pass  a  law  which  prohibits  a  passenger 
from  recovering  if  he  stands  on  the  plat-, 
form,  if  he  is  injured  while  on  the  platform, 
contrary  to  notices  which  are  posted.  So 
that,  if  you  should  find  from  the  evidence 
that  the  plaintiff  went  out  and  stood  upon 
the  platform,  or  sat  down  on  the  platform 
with  his  feet  on  the  steps,  while  the  train 
was  In  motion;  and  while  it  was  in  motion, 
he  having  placed  himself  there,  in  violation 
of  a  notice,  he  Is  prohibited  by  the  statute 
from  recovering,  if  he  received  injury  while 
on  the  platform.  And  that  means,  not  simply 
if  he  might  get  his  hand  mashed  by  the  cars 
coming  together,  but,  if  he  placed  himself 
there  so  that  he  was  thrown  from  that  place 
to  the  ground  by  the  ordinary  movement  of 
the  cars,  he  would  be  prohibited  from  recov- 
ering by  reason  of  the  notice,  and  it  would 
be  your  duty  to  answer  the  second  issue, 
'Yes,'  whatever  you  might  find  as  to  the  first; 
for,  although  the  defendant  might  have  been 
negligent  in  not  moving  its  train  with  prop- 
er skill  and  proper  care,  still,  under  the  law 
and  the  posted  notices,  its  engineer  could  not 
anticipate  that  a  passenger  could  be  stand- 
ing on  the  platform,  and  if  he  were  standing 
or  sitting  there  and  the  train  in  motion,  and 
were  thrown  out,  he  could  not  recover.  But 
although  you  •  might  find  that  he  went  out 
and  sat  down  on  the  platform  while  the 
train  was  in  motion,  and  he  remained  there 
without  injury  until  the  train  stopped,  if 
you  find  it  did  stop,  and  when  it  stopped 
at  the  usual  place  of  stopping  the  train  for 
passengers  to  alight  from  the  train  while  it 
was  stationary,  and  before  he  had  reasonable 
time  to  alight,  the  train  moved  forward,  and 
by  its  motion  in  going  forward  struck  him 
and  knocked  him  down  and  ran  over  his  foot 
and  injured  him,  he  would  be  entitled  to  re- 
cover." The  latter  part  of  this  instruction  is 
the  subject  of  exception  by  the  defendant,  be- 
cause it  concludes  with  the  words,  "would 
be  entitled  to  recover,"  and  this  exception 
finds  support  in  what  is  said  in  Miller  v. 
Railroad,  143  N.  C  115,  55  S.  E.  439,  but  this 
language  does  not  stand  alone,  and  must.be 
considered  with  reference  to  the  other  parts 
of  the  charge,  and,  when  so  considered,  it 
will  be  found  that  his  honor  gave  specific  di- 
rections as  to  how  the  issues  should  be  an- 
swered by  the  Jury,  according  to  their  find- 
ings on  the  different  contentions  of  the  par- 
ties. .  It  was  not  intended  to  be  decided  in 
the  Miller  Case,  nor  do  we  think  it  has  been 
so  decided  in  any  other,  that  counsel  may 
not  ask  the  Judge  presiding  to  Instruct  the 
Jury  upon  general  principles,  applicable  and. 
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necessary  to  an  understanding  of  the  case, 
nor  that  the  judge  cannot  do  so  of  his  own 
motion. 

[12]  The  defendant  also  excepts  because, 
as  it  contends,  his  honor  refused  to  Instruct 
the  jury  to  answer  the  first  issue,  "No,"  if 
they  found  the  plaintiff  was  injured  while 
attempting  to  jump  from  a  moving  train. 
As  was  said  in  Cox  v.  Railroad,  149  N.  C.  87, 
j62  S.  E.  762,  16  Ann.  Cas.  474:  "The  ver- 
dict, like  the  charge,  must  he  construed  with 
reference  to  the  trial."  His  honor  instruct- 
ed the  jury  that  they  could  not  answer  the 
first  issue,  "Yes,"  unless  they  found  that  the 
plaintiff  was  injured  while  getting  off  the 
train  after  it  stopped,  and  then  presented 
the  defendant's  contention  that  the  train  was 
in  motion  at  the  time  of  the  injury.  He  said: 
"If  you  find  from  the  evidence  that  the  train 
was  being  properly  conducted  and  in  motion, 
and  shall  further  find  that  while  it  was  in 
motion  the  plaintiff  placed  himself  on  the 
steps  of  the  platform,  and  while  the  train 
was  in  motion  the  plaintiff,  from  his  position 
In  which  he  had  placed  himself,  either  fell 
from  his  position  or  attempted  to  alight  from 
the  train  while  it  was  In  motion,  and  fell 
or  was  knocked  down  by  the  cars,  the  de- 
fendant would  not  be  guilty  of  negligence, 
and  it  would  be  your  duty  to  answer  the 
first  issue,  'No.'  One  who  rides  on  a  mixed 
train — that  is,  a  train  made  up  partly  of 
freight  cars  with  coaches  attached — must 
take  notice  of  the  mode  of  moving  such 
trains,  and  give  a  due  regard  thereto;  and, 
If  you  shall  find  from  the  evidence  that  the 
engineer  slowed  down  his  train  and  did  not 
stop  his  engine,  and  thereby  stop  the  move- 
ment of  the  passenger  coaches,  but  moved 
slowly,  and  when  he  stopped  his  engine  the 
passenger  coach  on  which  the  plaintiff  mov- 
ed stopped  at  the  time  he  stopped  his  en- 
gine, and  afterwards,  and  while  plaintiff  was 
attempting  to  alight,  the  passenger  coach 
moved  forward  on  account  of  the  freight 
cars  in  front  and  between  the  passenger  coach 
and  the  engine,  taking  up  slack,  it  would  not 
be  negligence  of  the  defendant,  and  you 
would  answer  the  first  Issue,  'No.9  Contribu- 
tory negligence  Is  where  the  negligence  Is  a 
contributing  cause  to  the  negligence  already 
In  motion,  or  put  in  motion  during  the  ex- 
istence of  the  contributing  act  of  negligence, 
and  If  by  the  joint  negligence  of  the  two  the 
injury  Is  caused,  each  in  part  being  the  cause 
of  the  injury.  To  Illustrate:  If  the  defend- 
ant was  negligent  and  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  In- 
jury to  the  plaintiff,  and  the  plaintiff  was 
negligent  and  his  negligence  contributed  to 
the  injury,  it  would  be  a  case  of  negligence 
on  the  part  of  the  defendant  and  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 
If  you  shall  find  from  the  evidence,  by  its 
greater  weight,  that  the  plaintiff  attempted 
to  alight  from  a  moving  train,  it  would  be 
a  case  of  negligence  on  his  part,  because  it 


was  the  duty  of  the  defendant  to  stop  Its- 
train  at  the  station.  And  a  reasonably  pru- 
dent man,  careful  of  himself  to  avoid  injury, 
would  observe  that  the  motion  of  the  trainr 
stepping  from  that  to  the  ground,  which  was 
stationary,  was  calculated  to  throw  him,, 
cause  him  to  fall  and  get  hurt,  and\  should 
you  so  find  from  the  evidence,  It  would  be 
your  duty  to  say  that  he  was  contributing  to 
the  act  of  the  defendant,  if  you  find  the  de- 
fendant was  negligent."  We  do  not  think 
the  jury  could  fall  to  understand  from  this 
charge  that  the  Issues  should  be  answered 
against  the  plaintiff  if  he  was  injured  lit 
attempting  to  jump  from  the  train  or  while 
it  was  in  motion.  Indeed,  his  honor,  we 
think  inadvertently,  went  too  far  in  behalf 
of  the  defendant,  when  he  substantially  told 
the  jury  to  answer  the  second  Issue,  "Yes," 
If  they  found  the  plaintiff  was  careless. 

[13]  The  defendant  further  excepted  to 
the  following  charge:  "I  charge  you  that  if 
you  shall  find  from  the  evidence,  by  Its 
greater  weight,  that  the  train  was  slowed 
down  on  approaching  the  depot  at  Frank- 
linton,  at  the  usual  place  of  slowing  down 
the  train,  and  shall  further  find  from  the 
evidence  that  the  train  came  to  a  stop  be- 
fore the  plaintiff  attempted  to  alight  from 
the  train,  and  that  just  as  the  plaintiff 
was  in  the  act  of  alighting  and  before  he 
had  a  reasonable  time  to  alight,  and  before 
the  passengers  who  were  to  alight  at  the 
station  had  a  reasonable  time  to  alight,  the 
defendant's  engineer  suddenly,  without  no- 
tice, moved  the  train  forward,  which  mo- 
tion of  the  train  caused  the  plaintiff  to  fall,, 
or  struck  him  and  knocked  him  down,  and 
the  train  ran  over  his  foot  and  injured  him, 
it  is  your  duty  to  answer  the  first  issue, 
'Yes,'  although  the  plaintiff  was  getting  off 
on  the  opposite  side  of  the  train  from  the 
station,  and  on  the  side  that  passengers 
were  not  accustomed  to  alight"  This  in- 
struction presents  the  question  of  proximate 
cause,  and  is  equivalent  to  charging  the 
jury  that  although  the  plaintiff  was  negli- 
gent in  getting  off  on  the  wrong  side  of  the 
train,  and  in  the  manner  adopted  by  him, 
if  the  train  had  stopped  at  the  usual  place, 
and  he  was  attempting  to  alight  and  was 
injured  by  a  sudden  movement  of  the  train, 
a  reasonable  time  hot  being  given  to  leave 
the  train,  the  sudden  movement  of  the  train 
was  the  proximate  cause  of  the  injury,  which 
is  in  accordance  with  authority.  Darden  v. 
Railroad,  144  N.  G.  3,  56  S.  E.  512;  Smith 
v.  Railroad,  147  N.  O.  451,  61  S.  E.  266,  17 
L.  R.  A.  (N.  S.)  179.  The  following  excerpt 
from  Moore  on  Carriers,  §  38,  is  quoted  and 
approved  in  Smith  v.  Railroad,  supra :  "The 
duty  resting  upon  a  carrier  Involves  the  ob- 
ligation to  deliver  its  passenger  safely  at 
his  desired  destination,  and  that  involves 
the  duty  of  observing  whether  he  has  ac- 
tually alighted  before  the  car  is  started  again. 
If  the  conductor  fails  to  attend  to  this  duty* 
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and  does  not  give  the  passenger  time  enough 
to  get  off  before  the  car  starts,  it  is  neces- 
sarily this  neglect  of  duty  which  is  the 
primary  and  proximate  cause  of  the  acci- 
dent, if  injury  be  occasioned  thereby  to  the 
passenger.  It  is  not  a  duty  due  a  person 
solely  because  he  is  in  danger  of  being  hurt; 
but  it  is  a  duty  owed  to  a  person  whom 
the  carrier  had  undertaken  to  deliver,  and 
who  was  entitled  to  be  delivered  safely  by 
being  allowed  to  alight  without  danger." 

We  have  discussed  the  principal  questions 
raised  by  the  exceptions  and  those'  mainly 
relied  on  on  the  oral  argument  and  in  the 
briefs,  and  have  also  considered  the  other 
exceptions  not  referred  to,  and  upon  the 
whole  record  find  no  error  which  entitles  the 
defendant  to  a  reversal  of  the  judgment 

There  are  13  exceptions  to  evidence,  which 
are  not  discussed  in  the  brief,  because  coun- 
sel were  doubtless  of  opinion,  as  we  are, 
that  they  were  without  merit. 

No  error. 

HOKE,  J.  (concurring).  I  concur  in  the 
decision  affirming  the  judgment  The  court 
charged  the  jury,  in  effect  that  plaintiff 
was  not  entitled  to  their  verdict  on  the  is- 
sues if  he  was  injured  in  the  effort  to  get 
off  a  moving  train  or  by  reason  of  going  on 
the  platform  while  the  train  was  in  motion, 
or  if  he  was  injured  by  reason  of  the  slack. 
The  verdict  then  has  been  rendered  on  the 
theory  necessarily  accepted  by  the  jury  that 
plaintiff  received  his  hurt  by  reason  of  de- 
fendant's negligence  in  giving  the  train  a 
sudden,  violent  movement  forward,  eight  or 
ten  feet  while  plaintiff  was  In  the  act  of 
alighting  from  the  train  on  which  he  was 
a  passenger;  that  at  the  time  of  the  occur- 
rence the  train  had  come  to  a  full  stop  at 
the  regular  place  at  the  station,  and  plain- 
tiff, at  the  proper  time,  was  endeavoring  to 
alight  from  the  train  on  the  side  where  pas- 
sengers or  good  numbers  of  them  were  ac- 
customed to  alight,  and  where  it  was  ordi- 
narily safe  to  do  so,  and  was  taking  the  pre- 
caution to  slide  down,  holding  onto  the 
usual  supports,  in  order  to  avoid  a  possible 
injury  by  making  too  long  a  step.  In  this 
condition,  when  plaintiff  had  no  reason  to 
expect  it,  the  train  as  stated,  was  jerked 
violently  forward,  throwing  plaintiff  down, 
and  running  over  his  foot  There  was  evi- 
dence to  support  the  view.  The  jury  have 
accepted  it,  and  on  this  theory  the  question 
of  contributory  negligence  and  of  proximate 
cause  involved  in  it  are  removed  as  a  mat- 
ter of  law,  and,  on  the  record,  the  recovery 
should  be  upheld  both  on  law  and  fact 
Thorp  v.  Traction  Go.,  74  S.  E.  644  (present 
term);  Darden  v.  Railroad,  144  N.  0.  1,  56 
S.  E.  512;  Clark  v.  Traction  Co.,  138  N.  O. 
77,  50  S.  E.  518,  107  Am.  St.  Rep.  526;  Hodg- 
es v.  Railroad,  120  N.  C.  555,  27  S.  E.  128. 

BROWN,  J.  (dissenting).  The  plaintiff,  a 
man  69  years  old,  who  had  been  sheriff  of 


Franklin  county  more  than  30  years,  was 
a  passenger  on  defendant's  train  on  the 
night  of  October  26,  1910,  from  Louisburg, 
N.  O.,  to  Franklin,  N.  C,  consisting  of  six 
box  cars  and  two  passenger  coaches.  The 
defendant  operates  a  branch  line  between 
Louisburg  and  Frankllnton,  and  in  getting 
into  the  station  at  the  latter  point  the 
trains  passed  through  a  switch  north  of 
the  passenger  depot  On  the  night  of  this 
accident  the  engine  stopped  at  this  switch 
to  have  it  changed,  in  order  to  permit  the 
train  to  pass  onto  a  side  track  and  up  to 
the  passenger  depot  When  the  engine  stop- 
ped at  this  point,  which  was  386  feet  from 
the  depot,  the  passenger  coach  on  which  the 
plaintiff  was  riding  was  seven  car  lengths 
further  from  the  depot  making  a  total  dis- 
tance of  more  than  700  feet  At  this  point 
the  plaintiff  went  on  the  platform  of  the 
car.  In  describing  the  circumstances  under 
which  he  went  out  on  the  platform  the  plain- 
tiff says:  "At  any  rate,  just  before  Mr. 
White  had  gotten  on,  or  about  the  time  he 
got  on  the  steps,  had  stepped  down  there, 
was  when  I  came  out  of  the  coach,  and  the 
train  had  kind  of  slowed  a  little,  and  there 
was  a  slack  between  the  cars — lost  motion — 
by  the  connection,  being  probably  a  foot 
probably,  on  the  box  cars  especially.  There 
is  a  foot  difference,  probably — a  foot  play 
between  two  box  cars.  There  is  not  so 
much  difference  between  the  coaches;  that 
is,  the  box  cars  in  front  Those  box  cars 
were  in  front  of  me.  It  being  dark  there, 
and  I  couldn't  see,  there  was  a  jerk,  and  I 
caught  hold  of  the  iron  rod,  and  sat  down, 
like  this,  with  my  feet  down,  here,  and,  when 
I  sat  there,  I  looked  to  see,  and  the  only 
thing  was  Prof.  White  right  across  on  the 
steps.  Q.  You  sat  down  on  what?  A.  On 
the  platform  of  the  coach  with  my  feet  on 
the  first  step.  I  think  there  is  about  four 
steps,  counting  the  top  one,  down  to  the  bot- 
tom one  of  the  steps  to  get  off.  When  that 
jerk  came,  I  had  hold  of  this  iron,  and  sat 
right  down  on  the  end  of  the  coach,  not  on  the 
seat"  The  plaintiff  remained  in  this  posi- 
tion, sitting  on  the  platform  and  steps  of 
the  car,  until  the  train  reached  a  point 
which,  according  to  his  testimony,  was  the 
usual  place  for  slowing  down  the  train  for 
the  purpose  of  permitting  passengers  to 
alight  when  the  train  reached  a  point  op- 
posite the  passenger  station. 

The  passenger  station  is  on  the  south- 
east side  of  the  track  at  Frankllnton,  and  a 
light  is  kept  burning  in  front  of  the  station 
to  enable  passengers  to  alight  in  safety. 
Plaintiff  says  there  was  a  light  at  the  sta- 
tion where  it  stops  regularly,  on  the  east 
side,  and  the  evidence  of  all  the  witnesses 
familiar  with  the  depot  is  to  the  same  ef- 
fect It  is  agreed  that  plaintiff  was  at- 
tempting to  alight  on  the  side  of  the  train 
opposite  the  passenger  station.  The  proper 
place  for  passengers  to  alight  at  Franklin- 
ton,  and  the  place  provided  by  the  defend; 
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ant  for  that  purpose,  Is  on  the  side  of  the 
train  on  which  the  passenger  station  is  lo- 
cated. There  is  a  light  on  that  side,  and 
the  conductor  goes  on  that  side  of  the  train 
to  permit  passengers  to  alight,  and  puts  his 
box  down  there  for  that  purpose.  On  the 
night  of  this  accident  the  conductor  had 
gone  to  the  telegraph  office  for  orders  in 
connection  with  his  train,  and  was  in  the 
act  of  passing  around  the  rear  of  his  train 
to  get  to  the  passenger  depot  to  put  down 
his  box  on  the  east  side,  when  his  attention 
was  called  to  Sheriff  Kearney,  who  had 
fallen  on  the  west  side  of  the  train.  "It 
was  dark,*'  Sheriff  Kearney  says,  and 
"couldn't  see  to  get  off,  because  I  had  fall- 
en twice  there  by  reason  of  the  distance 
being  greater.  They  usually  put  down  a 
step  for  passengers  to  get  off  the  cars. 
There  was  no  step  put  there  that  night." 
With  these  conditions  existing  on  the  west 
side  of  the  train,  the  plaintiff  described  the 
manner  in  which  he  was  hurt  as  follows: 
"The  car  had  stopped.  *  •  •  The  coach 
had  stopped— the  coach  that  I  was  on — and 
the  one  in  the  rear.  I  don't  know  about 
the  box  cars,  or  whether  the  engine  had  just 
stopped,  or  how  that  was.  •  *  *  I  didn't 
raise  up  on  the  platform.  With  my  feet  on 
that  first  step  there,  and  sitting  here,  I  just 
kind  of  slid  down;  did  It  because  it  was 
dark  there,  except  right  between  the  coach- 
es, but  the  distance  was  more  than  a  step. 
The  distance  from  the  bottom  step  of  the 
coach  down  to  the  ground  I  can't  tell  ex- 
actly, but  I  suppose  it  must  be  some  15 
Inches,  though.  At  any  rate,  It  Is  a  little 
more  probably  on  that  side  than  it  is  on 
the  other — not '  more  than  that  (Indicating 
a  distance  with  his  hands) — but  the  step 
when  it  is  put  down  makes  it  about  equal 
between  the  ground  and  the  first  step  of 
the  car.  And,  when  my  foot  got  on  the 
ground,  I  had  hold  of  the  rod  with  one  hand 
—which  one  I  won't  be  positive.  I  can't 
remember  for  my  life.  I  know  I  had  my 
grip  in  my  hand,  and  I  raised  up,  and,  when 
I  raised  up,  I  did  not  quite  straighten,  and 
I  know  then  I  turned  my  left  hand,  with 
my  face  to  the  left,  to  catch  hold  of  the 
iron  to  get  up  straight  I  lacked  a  little  bit 
of  getting  up  straight,  and  couldn't  recover 
it  If  I  could  have  gotten  hold  of  the  iron, 
I  might  hare  done  it  I  saw  that  I  would 
sit  back,  and  just  at  that  time  the  coach 
in  front  of  me  moved,  and  the  one  in  the 
rear,  I  think.  Now,  I  won't  be  positive 
about  it — which  part  of  the  coach  that 
struck  me  right  under  the  shoulder  blade.** 
The  following  testimony  of  Sheriff  Kear- 
ney is  also  descriptive  of  the  manner  in 
which  he  alighted:  "Q.  This  was  at  night? 
A.  Yes,  sir.  Q.  And  a  dark  night?  A.  It 
was,  that  night  Q.  There  was  a  light  burn- 
ing on  the  passenger  side  of  that  train?  A. 
I  reckon  there  was.  I  didn't  see  it  I  said 
they  usually  had  that  light,  but  I  didn't  no- 
tice it  Q.  You  didn't  look  for  the  light— 
you  stepped  off  on  the  opposite  side  of  the 


train?  A.  I  stepped  off  on  the  right-hand 
side.  Q.  You  stepped  off  on  the  opposite 
side  from  the  passenger  depot?  A.  Yes,  sir. 
Q.  And  it  was  dark  where  you  stepped  off? 
A.  No;  it  was  not  dark  right  in  front  of 
me  because  I  could  see  the  ground,  and  so 
stated.  I  said  when  the  train  stopped  I 
could  see  the  light  underneath  it  Q.  But 
you  sat  down  on  the  platform  and  slid  down 
to  your  feet  on  the  side  opposite  from  the 
passenger  depot?  A.  Yes,  sir;  that  is  right 
Q.  Did  you  get  off,  looking  back  towards 
Loulsburg?  A.-  No;  I  turned  and  then  slid 
off,  when  I  heard  that  the  train  had  stop- 
ped. Q.  Slid  off,  right  down  the  steps?  A. 
No;  I  don't  think  I  did;  don't  think  I 
raised  up  at  all.  That  is  my  recollection 
of  it."  The  plaintiff  says  that  this  was  a 
mixed  train,  and  he  was  using  all  the  cau- 
tion he  could,  because  he  could  not  see  well 
at  night  Q.  You  know  how  box  cars,  with 
slack,  how  they  come  together  that  way? 
A.  Yes,  sir;  I  have  seen  it  many  times.'* 
And  the  plaintiff  further  explains  that  his 
knowledge  of  the  jerking  of  a  mixed  train 
Is  what  caused  him  to  sit  down  when  the 
train  first  stopped  at  the  lower  switch. 

As  further  explaining  the  manner  in 
which  he  fell,  plaintiff  was  asked:  "Q.  Nowr 
you  say  the  car  came  to  a  stop  after  you 
sat  down,  and  you  slid  down.  Did  you 
catch  on  your  feet?  A.  Yes,  sir;  my  feet 
went  on  the  ground.  Q.  You  don't  remem- 
ber which  hand  you  had  your  bag  in?  A. 
I  think  I  had  hold  of  the  railing  with  my 
left  hand.  Q.  Tell  me  which  direction  the 
jerk  was?  A.  As  I  got  down  and  my  feet 
went  on  the  ground,  I  necessarily  had  to 
turn  the  way  I  was  going,  and  when  my 
feet  got  down  and  I  raised  up  this  way  to  get 
up,  having  hold  of  this  Iron,  I  did  not  take 
leverage  enough  to  carry  my  body  straight 
up,  and  caught  a  new  hold  there  with  my 
left  hand,  or  with  the  other  hand.  That  is 
the  time  the  jerk  came  and  I  dragged.  Q. 
Was  that  the  Impact  of  the  cars  as  they 
came  together  that  way?  A.  Yes,  sir;  I 
think  that  is  what  struck  me.  It  was  two 
weeks  after  it  was  done  before  I  knew  the 
bruise  was  on  my  back.  Q.  The  slack  in  the 
train  caused  that  car  behind  you — the  rail- 
ing or  the  end  of  the  bumper,  or  something 
— to  hit  you  in  the  back?  A.  Yes,  sir.  Q. 
Now,  you  were  sitting  on  the  top  of  the 
platform,  with  your  feet  on  the  first  step, 
and  then  below  there  are  two  steps  more? 
A.  I  think  so.  Q.  And  you  straightened 
your  feet  and  slid  down?  A.  My  feet  got 
to  the  ground.  Q.  You  were  still  in  a  sit- 
ting posture?  A.  Yes,  sir;  I  let  my  feet  get 
on  the  ground  until  they  struck  the  ground, 
and  brought  a  swing  to  get  up  straight  and 
lacked  a  little  bit  of  getting  up  and  down, 
and  saw  I  was  going  back  on  the  car,  and 
that  was  the  time  the  bump  came.  Q.  You 
were  still  sitting  on  one  of  the  steps?  A. 
I  can't  say  I  was  sitting.  Q.  So,  when  you 
went  to  swing  up  and  down,  you  didn't  get 
the   Impetus  to   go  forward-— your   weight 
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was  on  the  step,  and  you  didn't  get  the  im- 
petus to  poll  up?  A.  That  is  right,  and,  he- 
fore  I  could  recover,  this  jerk  came." 

It  is  not  denied  that  defendant's  train  was 
toeing  handled  by  a  competent  engineer  and 
•conductor.  Sheriff  Kearney  says  Engineer 
Sine  and  Conductor  Finlator  are  competent 
men;  nor  is  it  disputed  that  the  cars  were 
properly  equipped  with  air  brakes. 

There  was  sufficient  room  in  the  car  for 
plaintiff  to  sit  down,  and  he  admits  that  he 
knew  it  was  against  the  defendant's  rules 
to  ride  on  the  platform.  It  is  also  admitted 
by  the  plaintiff  that  the  defendant  had  post- 
-ed  in  its  car  the  following  notices:  "Pas- 
sengers are  prohibited  from  going  on  the 
platforms  or  between  cars  while  the  train 
is  in  motion,  and  are  warned  not  to  allow 
their  heads  or  limbs  to  project  from  car 
-windows."  And  it  it  admitted  that  there 
were  plates  on  the  doors  which  read:  "Pas- 
sengers not  allowed  to  stand  on  the  plat- 
form." The  defendant  offered  the  evidence 
of  its  train  crew  and  other  witnesses  to 
ahow  that  the  train  was  moving  when  plain- 
tiff fell  from  the  car  and  was  injured,  and 
an  eyewitness  testified  that  he  was  within 
-eight  feet  of  the  train,  and  saw  the  plaintiff 
fall  while  the  train  was  moving. 

1.  I  think  the  motion  of  nonsuit  should 
have  been  granted  upon  the  ground,  first, 
that  there  is  no  evidence  of  negligence  on  the 
part  of  the  defendant  causing  injury  to  the 
plaintiff.  There  can  be  no  dispute  as  to  the 
law  as  laid  down  in  our  decisions  that  a  pas- 
senger on  a  mixed  train  assumes  the  usual 
risks  incident  to  traveling  on  such  trains 
-when  managed  by  prudent  and  careful  men 
-and  in  a  careful  manner.  Marable  v.  Rail- 
road, 142  N.  G.  663,  55  S.  E.  355;  Usury  v. 
Watklns,  152  N.  C.  760,  67  S.  E.  926.  This 
rule  does  not  change  the  burden  of  proof. 
The  burden  is  upon  the  plaintiff  to  satisfy 
the  jury  by  a  preponderance  of  the  evidence 
that  the  injury  did  not  result  from  one  of 
the  usual  risks  incident  to  traveling  on  such 
trains.  The  plaintiff  must  show  negligence. 
It  would  not  be  presumed  from  the  mere 
fact  that  a  mixed  train  moved  after  having 
momentarily  stopped  at  a  station.  The 
plaintiff  must  show  by  a  preponderance  of 
the  evidence  that  the  movement  of  the  train 
was  due  to  the  failure  of  the  defendant  to 
•exercise  care  In  the  operation  of  the  train. 
There  is  not  only  an  absence  of  evidence  in 
the  record  that  the  movement  of  the  train 
was  such  as  Is  not  ordinarily  incident  to  the 
movement  of  a  mixed  train,  but  the  plain- 
tiff's positive  testimony  is  to  the  effect  that 
the  movement  of  the  car  which  knocked  him 
-down  was  the  result  of  the  box  cars  in  the 
train  taking  up  slack.  The  plaintiff  testified 
that  he  was  familiar  with  the  manner  in 
which  box  cars  take  up  slack  when  a  train 
stops.  He  said  there  Is  probably  "a  foot  play 
between  two  box  cars."  The  following  evi- 
dence shows  the  cause  of  the  movement  of 
the  cars:    "Q.  Was  that  the  Impact  of  the 


cars  as  they  came  together  that  way?  A. 
Yes,  sir;  I  think  that  is  what  struck  me. 
Q.  The  slack  in  the  train  caused  that  car 
behind  you — the  railing  or  the  end  of  the 
bumper  or  something  to  hit  you  in  the  back? 
A.  Yes,  sir." 

2.  I  think  the  motion  of  nonsuit  should 
have  been  granted  upon  the  further  ground 
that  upon  plaintiff's  own  evidence  he  was 
guilty  of  contributory  negligence  which  was 
the  proximate  cause  of  his  Injury.  The  law 
requires  a  passenger  in  alighting  from  a 
train  to  exercise  reasonable  care  for  his  safe- 
ty In  taking  hold  of  railings  and  In  stepping 
off  in  the  proper  direction  and  manner,  and, 
if  his  Injury  results  from  his  failure  to  ex- 
ercise such  care,  he  Is  charged  with  con- 
tributory negligence.  The  evidence  of  the 
plaintiff  in  itself  and  without  argument 
seems  to  me  to  establish  conclusively  that  he 
failed  to  exercise  the  care  of  a  prudent  man 
in  alighting  from  this  mixed  train.  He  knew 
the  place  was  dangerous.  He  says  he  had 
fallen  twice  there  by  reason  of  the  distance 
being  greater  on  that  side.  He  did  not  step 
from  the  train  as  Is  customary  and  prudent, 
but  slid  down  the  steps.  It  does  not  meet 
this  to  say  that  he  slid  off  the  steps  because 
of  the  darkness.  He  selected  the  dark  side 
knowing  the  conditions.  It  Is  no  answer  to 
say  that  the  defendant  should  have  notified 
him  to  get  off  on  the  depot  side.  He  re- 
quired no  notice.  As  long  as  the  railroad 
had  been  running,  Sheriff  Kearney  had  been 
riding  on  this  train,  and  he  knew  the  place 
to  alight  was  on  the  depot  side  The  court 
lays  stress  upon  the  fact  that  the  box  used 
for  passengers  to  alight  was  not  put  down, 
and  no  one  was  present  to  notify  passengers. 
While  there  was  evidence  for  the  plaintiff 
that  this  box  or  step  was  left  on  the  plat- 
form, and  no  employe*  of  the  defendant  was 
present  to  assist  or  notify  passengers,  there 
was  also  evidence  from  the  plaintiff  and  his 
witnesses,  which  is  not  disputed,  that  this 
stem  would  not  have  been  placed  on  the  side 
on  which  plaintiff  attempted  to  alight  There 
was  no  duty  on  the  defendant  to  notify  the 
plaintiff  as  to  the  proper  place  to  alight 
He  admits  that  he  knew  all  about  the  local- 
ity ;  that  he  knew  the  location  of  the  depot 
and  the  light;  that  he  knew  the  difference 
in  the  distance  from  the  bottom  step  to  the 
ground  on  the  two  sides  of  the  train.  Was 
the  defendant  required  to  notify  a  passenger 
that  the  proper  place  to  alight  was  on  the 
side  of  the  train  next  to  the  depot  where  the 
light  Is  kept  burning  for  the  purpose  of  en- 
abling passengers  to  alight  in  safety?  Was 
the  defendant  required  to  notify  a  passenger 
of  the  danger  of  alighting  on  the  dark  side 
of  the  train  when  the  passenger  admits 
frankly  that  "it  was  dark,  and  I  couldn't  see 
to  get  off,  because  I  had  fallen  twice  there  be- 
fore by  reason  of  the  distance  being  greater." 
This  admission  is  in  Itself  sufficient  to  elimi- 
nate all  question  of  the  defendant's  duty  to 
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notify  plaintiff  of  the  conditions  existing  at 
the  Franklinton  station.  Experience  had 
given  him  a  lasting  notice. 

It  is  said  in  the  opinion  of  the  court  that 
the  fact  that  plaintiff  was  riding  on  the 
platform  in  violation  of  the  rules  of  the  de- 
fendant and  the  notices  posted  in  the  cars 
nad  nothing  to  do  with  his  injury.  The 
case  relied  upon  is  Wood  v.  Railroad,  49 
Mich.  372,  13  N.  W.  779.  In  my  opinion  this 
case  is  so  far  different  from  the  facts  in  our 
case  as  to  make  it  inapplicable  as  an  au- 
thority. I  think  the  present  case  falls  within 
the  exception  noted  in  Wood  v.  Railroad  in 
the  following  language:  "Had  the  plaintiff 
been  in  an  improper  position  when  the  cars 
stopped,  and  because  thereof  attempted  or 
been  obliged  to  resort  to  unusual  methods  to 
alight,  and  been  injured  while  so  doing, 
the  case  would  be  different,  as  the  second 
wrongful  act  would  contribute  directly  to 
the  injury."  The  decision  in  that  case  turn- 
ed entirely  upon  the  fact  that  the  plaintiff 
was  alighting  in  the  usual  and  customary 
manner  and  place.  Sheriff  Kearney's  viola- 
tion of  the  posted  notices  and  the  rules  of 
the  company  was  a  cause  in  the  absence  of 
which  the  accident  "would  not  have  occurred, 
and  he  is  denied  the  right  to  recover  by  sec- 
tion 2628  of  the  Revisal.  Wagner  v.  Rail- 
road, 147  N.  C.  315,  61  S.  E.  171,  19  L.  R.  A. 
(N.  S.)  1028. 

3.  If  this  case  was  properly  submitted  to 
the  jury,  as  is  held  by  the  majority  of  the 
court,  I  am  convinced  that  the  defendant 
was  seriously  prejudiced  in  the  trial  by  the 
charge  of  the  court,  and  by  the  refusal,  to 
give  the  defendant's  requests  for  special  in- 
structions. One  of  the  principal  exceptions 
to  the  charge  is  contained  in  the  following 
Instruction:  "But  although  you  might' find 
that  he  went  out  and  sat  down  on  the  plat- 
form while  the  train  was  in  motion,  and  he 
remained  there,  without  any  injury,  until  the 
train  stopped,  if  you  find  it  did  stop,  and 
when  it  stopped  at  the  usual  place  of  pop- 
ping the  train  for  passengers  to  align?  he 
then,  being  in  the  position  on  the  platform, 
attempted  to  alight  from  the  train  while 
it  was  stationary,  and  before  he  had  reason- 
able time  to  alight,  the  train  moved  forward, 
and  by  its  motion  in  going  forward  struck 
him  and  knocked  him  down  and  ran  over  his 
foot  and  injured  him,  he  would  be  entitled 
to  recover."  While  the  defendant  objects 
to  the  form  of  this  instruction,  and  its  form 
has  been  repeatedly  held  to  be  erroneous 
(Ruffin  v.  Railroad,  142  N.  C.  120,  55  S.  E. 
86;  Witsell  v.  Railroad,  120  N.  G.  557,  27 
S.  E.  125;  Bottoms  v.  Railroad,  109  N.  G. 
72,  13  S.  E.  738),  the  defendant  also  attacks 
the  instruction  for  error  in  its  substance, 
and  I  think  the  point  is  well  taken,  and 
finds  direct  support  in  the  opinion  of  Mr. 
Justice  Walker  in  Miller  v.  Railroad,  143  N. 
C.  123,  55  S.  E.  439.  In  the  Miller  Case  it 
was  held  to  be  error  to  instruct  the  jury: 


"If  you  find  as  a  fact  from  the  evidence 
that  at  the  time  he  got  on  the  caboose  it  was 
not  hitched  on  and  connected,  coupled  with 
the  engine,  he  was  on  the  car  wrongfully, 
and  he  cannot  recover  in  this  action."  In 
discussing  the  reason  for  holding  this  in- 
struction to  be  erroneous,  Mr.  Justice  Walker 
says:  "The  liability  of  the  defendant  did 
not  exclusively  depend  upon  whether  the  ca- 
boose, when  the  plaintiff  got  on  it,  was 
coupled  to  the  engine.  It  it  was  not,  there 
were  other  facts  and  other  questions  to  be 
considered,  both  in  regard  to  defendant's 
negligence  and  plaintiff's  contributory  negli- 
gence." The  objection  to  the  form  of  the 
question  given  in  the  present  case  is  noteo! 
in  the  court's  opinion,  but  no  reference  is 
made  to  the  objection  to  the  substance,  which 
was  the  objection  insisted  upon  by  the  de- 
fendant I  am  of  opinion,  as  argued  by  the 
defendant,  that  the  instruction  had  the  ef- 
fect of  telling  the  jury  that,  if  they  believed 
certain  parts  of  the  plaintiff's  testimony,  he 
would  be  entitled  to  recover,  without  regard 
to  the  other  evidence.  The  instruction  con- 
tains a  statement  of  the  law  governing  this 
case  that  is  in  conflict  with  every  decision 
of  this  court  on  the  subject  of  a  carrier's 
liability  for  Injury  to  passengers  traveling 
on  a  mixed  train.  It  contains  the  statement 
that  the  plaintiff  would  be  entitled  to  recover 
if  the  train  moved  forward.  No  reference 
is  made  to  the  requirement  that  the  move- 
ment must  have  been  negligent,  and  that 
it  would  not  be  negligent  if  it  was  due  to 
the  cars  "taking  up  slack,"  as  testified  to*by 
the  plaintiff,  and  which  is  one  of  the  usual 
incidents  to  the  operation  of  a  mixed  train. 
This  instruction  eliminates  the  plaintiff's  con- 
duct in  alighting  from  the  train  on  the  side 
opposite  the  station,  in  the  dark,  at  a  point 
at  which  he  had  fallen  twice  before,  and 
when  he  knew  the  probability  that  the  cars 
would  take  up  slack,  and  it  eliminates  his 
conduct  in  alighting  from  the  train  at  a  place 
where  the  distance  to  the  ground  was  six 
inches  greater  than  on  the  side  towards  the 
depot  and  by  sitting  on  the  platform  in  viola- 
tion of  the  rules -of  the  company,  which  he 
knew,  and  the  notices  posted  in  the  cars  in 
compliance  with  the  statute,  and  by  sliding 
down  the  steps  in  a  sitting  posture  holding 
to  an  iron  rail  with  his  left  hand.  The 
instruction  eliminates  the  fact,  as  shown  by 
the  defendant,  that  passengers  invariably  get 
off  on  the  east  side  of  the  train  because 
provision  is  made  for  them  on  that  side,  and 
it  deprives  the  jury  of  the  right  to  consider 
whether  the  plaintiff  would  have  been  knock- 
ed down  by  the  movement  of  the  train  if  he 
had  been  alighting  from  the  train  at  the 
proper  place  and  in  the  proper  manner,  and, 
in  violation  of  the  very  fundamental  princi- 
ple of  all  actionable  negligence,  it  omits 
all  reference  to  proximate  cause.  The  bane- 
ful effect  of  this  charge  could  not  be  cured 
by  general  instructions  in  the  issues,  and  I 


N.C) 


KEARNEY  y.  SEABOARD  AIR  LINE  RY. 


603 


think  the  defendant  Is  entitled  to  a  new  trial. 
The  charge  does  not  contain  a  definition  of 
proximate  cause,  and  his  honor  repeatedly 
charged  the  Jury  and  omitted  all  reference 
to  that  material  element  of  actionable  neg- 
ligence. Because  of  this  omission,  the  fol- 
lowing instruction  is  in  my  opinion  errone- 
ous: "I  charge  you  that  if  you  shall  find  from 
the  evidence,  by  its  greater  weight,  that  the 
train  was  slowed  down  on  approaching  the 
depot  at  Franklinton  at  the  usual  place  of 
slowing  down  the  train,  and  shall  further 
find  from  the  evidence  that  the  train  came 
to  a  stop  before  the  plaintiff  attempted  to 
-alight  from  the  train,  and  that  just  as  the 
plaintiff  was  in  the  act  of  alighting,  and  be- 
fore he  had  a  reasonable  time  to  alight,  and 
before  the  passengers  who  were  to  alight  at 
the  station  had  a  reasonable  time  to  alight 
the  defendant's  engineer  suddenly,  without 
notice,  moved  the  train  forward,  which  mo- 
tion of  the  train  caused  the  plaintiff  to  fall, 
or  .struck  him  and  knocked  him  down,  and 
the  train  ran  over  his  foot  and  injured  him, 
it  is  your  duty  to  answer  the  first  issue 'Yes,' 
although  the  plaintiff  was  getting  off  on  the 
opposite  side  of  the  train  from  the  station, 
and  on  the  side  that  passengers  were  not  ac- 
customed to  alight"  In  sustaining  this 
charge  the  majority  of  the  court  find  it  nec- 
essary to  hold  that  proximate  cause  upon 
the  facts  of  this  case  is  a  question  of  law. 
This  can  only  be  done  by  holding  that  there 
is  no  evidence  of  contributory  negligence  on 
'the  part  of  the  plaintiff.  In  considering  this 
instruction,  the  defendant  is  entitled  to  the 
strongest  evidence  in  the  record  tending  to 
show  contributory  negligence,  whether  offer- 
ed by  the  plaintiff  or  the  defendant,  because 
the  jury  was  at  liberty  to  accept  the  defend- 
ant's evidence  as  true.  There  was  evidence 
to  the  effect  that  it  was  very  dark  on  the 
side  of  the  train  on  which  plaintiff  alighted; 
that  it  was  not  the  proper  place  to  alight 
and  that  passengers  invariably  alighted  on 
the  opposite  side;  that  the  plaintiff  knew 
of  danger  in  alighting;  that  the  difference 
in  the  distance  to  the  ground  on  the  two 
sides  is  six  inches  by  actual  measurement; 
that  the  plaintiff  knew  there  was  a  foot 
slack  between  the  box  cars,  and  that  this 
would  cause  the  train  to  move  forward  after 
the  engine  had  stopped;  that  immediately 
upon  the  train  stopping,  and  without  wait- 
ing to  see  if  the  stop  was  final,  the  plaintiff 
attempted  to  alight;  that  he  was  sitting  upon 
the  platform  in  violation  of  the  rules  of  the 
company  and  printed  notices,  and  without 
arising  he  slid  in  a  sitting  posture  down  the 
steps  holding  to  the  iron  rod  only  with  his 
left  band,  and  that  on  account  of  his  failure 
to  have  sufficient  power,  on  account  of  his 
position,  to  get  up  straight,  and  when  he 
was  about  to  sit  back  on  the  steps  and  in  an 
unbalanced  condition  due  to  the  manner  in 
which  he  was  alighting,  he  was  knocked 
down  by  the  movement  of  the  train,  and 
there  is  no  evidence  that  the  movement  of 


the  train  would  have  knocked  him  down  if 
he  had  been  alighting  in  a  proper  manner  on 
the  side  of  the  train  provided  for  that  pur- 
pose. Can  it  be  that  that  recital  of  the  evi- 
dence in  this  case  contains  no  evidence  of  a 
failure  on  the  part  of  the  plaintiff  to  exercise 
the  care  of  a  prudent  man?  If  it  is  conced- 
ed to  contain  such  evidence,  under  the  de- 
cisions of  this  court,  the  question  of  proxi- 
mate cause  was  a  matter  for  the  jury,  and 
it  was  necessary  that  they  should  find  that 
defendant's  negligence  was  the  proximate 
cause  of  the  injury  before  they  could  answer 
the  first  issue,  "Yes."  The  court  refuses  to 
sustain  the  exception  to  this  Instruction,  be- 
cause, as  is  said  in  the  opinion,  "according 
to  the  evidence  of  the  plaintiff,  if  believed, 
the  real  cause  was  the  negligent  act  of  the 
defendant  in  moving  its  train  while  the  plain- 
tiff was  alighting."  Is  there  no  evidence 
from  which  the  Jury  could  find  that  the 
plaintiff's  conduct  was  the  cause  of  his  in- 
jury? Is  proximate  cause  to  be  tested  by 
plaintiff's  evidence  alone?  I  cannot  agree 
with  the  conclusion  of  the  majority  of  the 
court  I  have  failed  to  find  in  plaintiff's 
evidence  the  statement  that  the  defendant 
moved  the  train,  but,  on  the  other  hand,  1 
find  the  plaintiff's  positive  statement  that 
the  train  was  caused  to  move  by  the  slack 
in  the  cars  being  taken  up.  I  find  upon 
examining  the  cases  that,  whenever  the  ques- 
tion has  been  presented  to  this  court  it  has 
always  been  held  that  proximate  cause  is  a 
question  for  the  jury  whenever  the  facts 
would  admit  of  two  conclusions.  It  has  been 
held  invariably  that  it  is  improper  to  charge 
that  certain  facts,  If  found  to  be  true,  would 
constitute  contributory  negligence  and  bar  a 
recovery  without  adding  the  essential  ele- 
ment of  proximate  cause. 

A  striking  Illustration  will  be  found  in 
Roberts  v.  Railroad,  155  N.  C.  89,  70  S.  EL 
1080,  in  which  the  defendant's  request  for 
an  instruction  that  if  certain  facts  were 
found  to  be  true,  the  plaintiff  would  be 
guilty  of  contributory  negligence,  was  modi- 
fied by  adding  the  element  of  proximate 
cause.  The  court  in  an  opinion  by  Mr. 
Justice  Hoke  holds  that  this  modification 
was  proper,  and  that  the  court  could  not 
have  made  the  conduct  of  the  plaintiff  "de- 
terminative and  controlling,  and  as  a  matter 
of  law  the  proximate  cause  of  the  injury." 
In  the  recent  case  of  Boney  v.  Railroad,  155 
N.  G.  105,  71  S.  E.  87,  will  be  found  three 
special  instructions  requested  by  the  defend- 
ant each  containing  the  recital  of  certain 
facts  which  the  defendant  regarded  as  con- 
stituting contributory  negligence,  and  upon 
the  basis  of  the  finding  of  such  facts  by  the 
jury  the  defendant  requested  the  court  to 
charge  the  jury  to  answer  the  issue  of  con- 
tributory negligence,  "Yes."  These  instruc- 
tions were  given,  except  that  the  element 
of  proximate  cause  was  added  to  each; 
which  this  court  said  was  proper.  The  very 
theory  upon  which  the  Boney  Case  was  sub- 
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mltted  to  the  Jury  was  that  proximate  cause 
is  a  question  for  the  Jury,  and  that  prin- 
ciple was  invoked  in  denying  the  defendant 
a  new  trial  for  refusal  to  give  certain  in- 
structions requested.  In  an  elaborate  dis- 
cussion of  proximate  cause  by.  Mr.  Justice 
Allen  it  is  held  that:  "When  it  appears  that 
plaintiff's  intestate,  an  engineer,  was  killed 
by  a  collision  of  his  passenger  train  with 
another  train  at  a  station  which  it  was  en- 
tering, the  rules  of  the  company,  known  to 
him,  prescribing  that  under  the  conditions  a 
speed  over  six  miles  an  hour  was  prohibited, 
and  he  was  running  thirty  miles  an  hour,  an 
instruction  that  the  jury  should  find  the  in- 
testate guilty  of  contributory  negligence 
which  would  bar  his  recovery,  leaves  out  the 
essential  point  that  it  must  approximately 
cause  the  injury,  and  is  an  improper  one." 
That  proximate  cause  is  a  question  for  the 
jury  when  more  than  one  inference  can  be 
drawn  from  the  evidence  is  nowhere  more 
vigorously -maintained  than  by  the  Chief  Jus- 
tice and  Mr.  Justice  Hoke  in  their  dissenting 
opinions  in  Reams  v.  Railroad,  139  N.  C.  470, 
52  S.  E.  131,  and  they  cite  the  differing  views 
of  the  members  of  this  court  as  proof  posi- 
tive that  more  than  one  inference  could  be 
drawn  from  the  evidence  in  that  case.  The 
Chief  Justice  speaks  of  proximate  cause  as 
"a  matter  of  fact  eminently  for  a  jury  to 
decide."  It  was  held  in  Ramsbottom  v. 
Railroad,  138  N.  C.  38,  60  S.  E.  448,  that: 
"Where  two  different  conclusions  could  be 
fairly  drawn  as  to  whether  there  was  a  neg- 
ligent breach  of  duty  in  not  stopping  a  train 
and  whether  the -injury  was  one  that  any 
man  of  ordinary  prudence  might  have  ex- 
pected from  the  facts  as  they  existed,  an 
instruction  that  withdrew  the  decision  of 
both  of  these  elements  of  actionable  negli- 
gence from  the  jury,  and  submitted  to  them 
only  the  question  whether  the  failure  to  stop 
the  train  caused  the  injury,  was  erroneous." 
It  has  been  frequently  held  by  this  court 
that  an  instruction  which  makes  the  liability 
of  the  defendant  depend  upon  its  negligence, 
without  regard  to  whether  such  negligence 
was  the  proximate  cause  of  the  injury,  is 
erroneous.  Butts  v.  Railroad,  133  N.  C.  82, 
45  S.  E.  472.  And  cases  are  almost  as  nu- 
merous as  the  leaves  that  fall  sustaining  the 
principle  that  proximate  cause  is  for  the  jury 
when  more  than  one  conclusion  can  be  drawn 
from  the  evidence.  Stout  v.  Turnpike  Co.,  153 
N.  C.  513,  09  S.  B.  508,  31  L.  R.  A.  (N.  S.)  804; 
Muse  v.  Railroad,  149  N.  C.  451,  63  S.  B.  102, 
19  L.  R.  A.  (N.  S.)  453;  Wagner  v.  Railroad, 
147  N.  C.  325,  61  S.  B.  171,  19  L.  R.  A.  (N. 
S.)  1028;  Boney  v.  Railroad,  145  N.  C.  248, 
58  S.  E.  1082;  Whisenhant  v.  Railroad,  137 
N.  C.  349,  49  S.  EL  559;  Lassiter  v.  Rail- 
road, 133  N.  C.  244,  45  S.  B.  570;  Dunn  v. 
Railroad,  126  N.  C.  343,  35  S.  E.  606.  It  is 
said  in  the  opinion  of  the  court  that,  if  it 
should  be  held  that  there  is  evidence  of  neg- 
ligence on  the  part  of  the  plaintiff,  this  would 
not  prevent  a  recovery,  unless  it  was  con- 


tributory, and  that  It  could  not  be  contribu- 
tory unless  the  real  proximate  cause  of  the 
injury.  This  is,  I  think,  an  incorrect  idea 
of  contributory  negligence.  It  is  not  essen- 
tial that  the  plaintiff's  negligence  should  be 
the  real  proximate  cause  of  the  injury.  It 
is  sufficient  if  it  is,  as  the  words  imply,  a 
contributing  cause.  If  the  plaintiff's  negli- 
gence is  the  real  proximate  cause  of  the  In- 
jury in  the  sense  of  sole  proximate,  cause, 
the  act  of  the  defendant  would  not  be  the 
real  proximate  cause,  and  therefore  would 
not  be  actionable.  The  injury  would,  then* 
be  the  result  of  plaintiff's  own  negligence,, 
and  not  his  contributory  negligence.  It  can-' 
not  be  said  as  a  matter  of  law  that  the  move- 
ment of  the  train  was  the  real  proximate- 
cause  when  it  does  not  appear  that  plaintiff 
would  have  been  injured  if  he  had  been 
alighting  in  a  proper  manner.  Plaintiff's  own 
testimony  shows  that  he  was  in  an  unbal- 
anced position  due  to  his  own  conduct  Could 
not  the  jury  say  that  such  position  contribut- 
ed to  cause  the  fall,  and  that  he  would  not 
have  fallen  if  he  had  exercised  the  care  of  a 
prudent  man?  The  true  rule,  as  laid  down 
by  Beach  on  Contributory  Negligence,  f |  34- 
35,  is  that,  if  the  negligence  of  the  plaintiff 
contributed  in  any  degree  to  cause  or  occa- 
sion the  accident,  there  can  be  no  recovery. 
Mr.  Beach  says:  "However  it  may  have  been* 
expressed,  the  principle  underlying  all  these 
decisions  seems  to  be,  and  verily  it  is  the 
only  sound  baBis  upon  which  they  can  restn 
that  whenever  the  plaintiff's  case  shows  any 
want  of  ordinary  care  under  the  circumstanc- 
es, even  the  slightest,  contributing  in  any 
degree,  even  the  smallest,  as  a  proximate- 
cause  of  the  injury  for  which  he  brings  his 
action,  his  right  to  recover  is  thereby  de- 
stroyed. •  *  *  There  can  be  no  middle 
ground.  Either  the  truth  of  these  elementary 
propositions  must  be  conceded  or  the  whole- 
theory  of  our  modern  law  of  contributory 
negligence  must  be  abandoned."  I  think  the 
evidence  shows  conclusively  that  the  plain- 
tiff's conduct  was  the  proximate  cause  of  his- 
Injury.  Other  members  of  the  court  draw 
the  conclusion  that  the  movement  of  the 
train-  was  the  proximate  cause  as  a  matter 
of  law.  Would  it  not  be  as  little  as  the  de- 
fendant is  entitled  to  to  submit  that  question^ 
to  the  jury  under  proper  instructions  from, 
the  court? 

There  is  no  similarity  in  the  case  of  Dar- 
den  v.  Railroad,  144  N.  C.  1,  56  S.  B.  512,. 
referred  to  as  sustaining  the  position  of  the 
court  that  the  conduct  of  the  defendant  in 
this  case  was  as  a  matter  of  law  the  prox- 
imate cause  of  plaintiff's  injury.  In  that 
case  the  plaintiff  was  alighting  at  a  proper 
place,  and  was  stepping  from  the  train  in 
a  proper  manner.  There  was  no  evidence 
that  his  manner  of  alighting  was  in  any  way 
the  cause  of  his  injury.  On  the  other  hand* 
it  appeared  that  when  the  train  had  almost 
come  to  a  complete  stop  and  some  one  had 
called  out,  "All  off  for  bpringhiU!"  plaintiff 
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went  out  on  the  platform,  and  just  as  he  was 
In  the  act  of  alighting,  "one  foot  on  the  bot- 
tom step  and  the  other  on  the  ground,"  the 
brakeman  threw  his  lantern,  and  holloaed, 
"All  off  for  Springhlll!"  and  the  engineer 
opened  his  throttle,  and  the  train  Jerked  off. 
It  appeared  that  the  brakeman  was  in  po- 
sition to  see  the  plaintiff  as  he  was  alighting, 
and  it  was  his  duty  to  see  that  passengers 
had  descended  from  the  steps  to  the  ground 
before  signaling  the  engineer.  It  is  doubtful 
if  there  was  any  evidence  of  negligence  on 
the  part  of  the  plaintiff  in  that  case.  The 
negligence  complained  of  was  his  attempt- 
ing to  alight  from  a  moving  train,  and  there 
was  no  evidence  in  the  case  that  the  speed 
of  the  train  was.  such  that  It  would  have 
thrown  him  if  the  train  had  not  been  sud- 
denly jerked  while  he  was  in  the  act  of 
alighting.  There  was  no^vidence  that  the 
plaintiff's  manner  of  alighting  in  any  way 
contributed  to  cause  his  injury,  and,  under 
such  circumstances,  it  was  said  that  the 
proximate  cause  of  the  injury  was  the  pre* 
mature  signaling  to  the  engineer  by  the 
brakeman  to  "go  ahead."  I  do  not  think 
such  facts  are  similar  to  the  facts  in  this 
case,  and  I  cannot  agree  with  the  court  in 
saying  that  that  case  presented  "stronger 
evidence  of  contributory  negligence  than  is 
shown  by  the  plaintiff's  evidence  in  this 
case."  Darden  was,  in  the  most  unfavorable 
light  of  the  evidence,  attempting  to  alight 
from  a  moving  train  after  his  station  had 
been  called  and  the  usual  place  of  alighting 
reached.  The  brakeman  nearby  signaled  the 
engineer  ahead  while  he  was  alighting.  The 
engineer  in  obedience  to  such  signal  suddenly 
Jerked  the  train.  The  brakeman  knew  that 
Darden  was  going  to  alight  at  that  point. 
In  this  case  ttheritf  Kearney,  without  the 
knowledge  of  any  of  defendant's  employe's, 
immediately  upon  the  stopping  of  a  mixed 
train,  attempted  to  alight  by  sliding  down 
the  steps.  He  lost  his  balance  as  the  re- 
sult of  the  manner  and  place  in  which  he 
alighted,  and  saw  he  was  going  to  sit  back 
on  the  steps,  and  while  in  that  uncertain  po- 
sition the  train  moved  forward,  and  he  was 
injured.  There  is  nowhere  in  the  record  a 
single  word  of  evidence  that  supports  the 
view  that  Sheriff  Kearney  would  have  been 
hurt  if  he  had  been  in  the  act  of  alighting 
from  the  train  in  a  proper  manner.  The 
facts  alone  would  seem  to  distinguish  this 
case  from  Darden's  Case. 

I  have  examined  Smith  v.  Railroad,  147 
N.  C.  451,  61  S.  B.  266,  17  L.  R.  A.  (N.  S.) 
179,  and  I  am  unable  to  find  anything  in 
the  facts  or  the  law  of  that  case  to  sustain 
the  position  that  the  movement  of  the  train 
was  as  a  matter  of  law  the  proximate  cause 
of  the  Injury  to  this  plaintiff.  There  the 
plaintiff  was  a  passenger  on  the  defendant's 
train  bound  for  Mebane,  N.  C,  and,  when 
the  train  reached  that  point,  it  stopped  at  a 
place  about  50  yards  east  of  the  usual  stop- 
ping .place.    The  plaintiff  thereupon  went  up- 


on the  platform  for  the  purpose  of  alighting, 
and  discovered  that  a  train  of  box  cars  was 
on-  the  side  track  on  the  north  side  and  a 
train  with  engine  attached  was  on  the  south 
side  of  the  car  on  which  she  arrived.  The 
side  tracks  were  close  to  the  track  on  which 
was  the  car  she  was  on.  No  one  of  the  train 
crew  was  there  to  assist  her  to  alight,  as 
she  was  well  acquainted  with  the  ground. 
Passengers  are  usually  received  and  dis- 
charged on  the  south  side  of  the  track  wnere 
the  depot  is  situated.  When  plaintiff  reach- 
ed the  platform,  the  local  train  began  to 
move  east  along  where  she  stood  on  the  plat- 
form. She  hesitated  to  attempt  to  alight 
there,  and  while  she  was  standing  there,  not 
over  half  a  minute,  the  train  on  which  she 
was  began  to  move  slowly  towards  the.  sta- 
tion, and  she  supposed  it  was  going  to  pull 
up  to  the  place  to  alight,  and  instead  it  in- 
creased its  speed,  and  by  jerking  threw 
plaintiff  off  and  Injured  her.  Upon  these 
facts  the  plaintiff  was  nonsuited.  In  an 
opinion  by  Mr.  Justice  Hoke  this  court  holds 
that  the  evidence  of  negligence  was  sufficient 
to  be  submitted  to  the  jury,  and  there  was 
no  testimony  in  the  record  to  justify  the  rul- 
ing that  as  a  matter  of  law  the. plaintiff  was 
guilty  of  contributory  negligence.  The  ques- 
tion of  proximate  cause  was  not  presented, 
and  is  not  discussed  in  the  opinion. 

The  quotation  from  Moore  on  Carriers,  i 
38,  in  the  opinion  of  the  court,  should  be 
read  in  connection  with  the  opening  sentence 
of  that  section:  "It  is  the  duty  of  the  serv- 
ants of  a  carrier  of  passengers,  especially 
when  in  charge  of  a  railroad  train,  to  stop  it 
a  reasonable  time  to  allow  passengers  to 
board  or  alight  with  safety;  and,  in  the  ab- 
sence of  contributory  negligence  on  the  part 
of  the  passenger,  the  carrier  is  liable  for 
injuries  resulting  from  a  failure  to  perform 
this  duty."  In  stating  that  the  movement 
of  the  train  is  in  such  cases  the  proximate 
cause  of  the  injury,  the  author  had  reference 
to  cases  in  which  the  passenger  was  alight- 
ing in  a  proper  manner  and  at  a  proper  place, 
and  in  which  the  passenger's  conduct  did  not 
tend  to  establish  contributory  negligence  on 
his  part 

The  defendant  requested  the  court  to  an- 
swer the  issue  of  negligence,  "No,"  if  they 
should  find  that  plaintiff  attempted  .to  jump 
from  the  train  as  it  was  moving  into  Frank- 
linton,  or  if  they  should  find  from  the  evi- 
dence that  at  the  time  of  his  injury  plain- 
tiff was  attempting  to  alight  from  a  moving 
train.  These  instructions  contain  correct 
statements  of  law,  and  are  supported  by 
defendant's  evidence.  They  were  refused, 
and  such  refusal  is  conceded  to  be  error,  un- 
less the  requested  instructions  were  substan- 
tially given  in  the  charge.  The  charge  quot- 
ed by  the  court  as  covering  the  requested  in- 
structions opens  with  this  language:  "If  you 
find  from  the  evidence  that  the  train  was  be- 
ing properly  conducted  and  in  motion,"  etc.  I 
think  it  clear  that  the  defendant  was  en- 
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titled  to  the  instructions  as  requested  with- 
out modification.  If  the  train  was  in  motion 
when  plaintiff  fell,  he  would  not  be  entitled 
to  recover,  and  it  would  make  no  difference 
how  the  train  was  being  operated  by  the  de- 
fendant. That  part  of  the  charge  quoted  in 
the  opinion  of  the  court,  as  well  as  other 
parts  of  the  charge,  show  that  the  court  be- 
low treated  the  question  of  plaintiff's  alight- 
ing from  a  moving  train  as  one  of  contribu- 
tory negligence.  It  is  not  a  question  of  con- 
tributory negligence.  Whether  the  plaintiff 
exercised  the  care  of  a  prudent  man  or  not, 
if  he  was  injured  while  the  train  was  moving 
into  the  station  at  Franklinton,  the  Jury 
would  be  required  to  answer  the  first  issue, 
"No."  His  honor  repeats  the  view  that  the 
defendant  would  not  be  relieved  if  plaintiff 
attempted  to  alight  from  a  moving  train,  un- 
less the  train  was  being  properly  conducted, 
when  he  charges  the  Jury:  "The  defendant 
would  not  be  guilty  of  negligence  if  it  was 
moving  its  train  in  the  ordinary  way  and 
without  any  negligence  on  its  part  in  the 
management  of  Its  train."  In  place  of  this 
confusing  and  erroneous  charge  on  the  ques- 
tion of  defendant's  liability  if  the  train  was 
moving  when  plaintiff  was  hurt,  the  defend- 
ant requested  the  simple,  correct  instruc- 
tion: "If  you  find  from  the  evidence  that 
at  the  time  of  his  injury  the  plaintiff  was 
attempting  to  alight  from  a  moving  train, 
you  will  answer  the  first  issue,  'No,' "  which 
was  refused.  In  this  I  think  there  was  er- 
ror prejudicial  to  the  defendant  for  which  a 
new  trial  should  be  granted. 

I  will  notice  two  other  instructions  re- 
quested by  defendant,  which  are  sustained 
by  authority,  and  which  the  defendant  was 
entitled  to  have  submitted  to  the  Jury: 

44  If  you  find  by  the  greater  weight  of  the 
evidence,  the  burden  being  upon  the  plaintiff, 
that  the  plaintiff  was  caused  to  fall  by  a 
Jerk  of  the  train,  the  court  charges  you  that 
in  taking  passage  upon  a  mixed  freight  and 
passenger  train  a  passenger  assumes  the 
usual  risks  incident  to  traveling  upon  such 
trains,  when  managed  by  prudent  and  com- 
petent men  in  a  careful  and  prudent  man- 
ner; and  unless  you  find  by  the  greater 
weight  of  the  evidence,  the  burden  being 
upon  the  plaintiff,  that  this  train  was  not 
managed  by  prudent  and  competent  men  in 
a  careful  and  prudent  manner,  you  will  an- 
swer the  first  issue,  'No.' " 

"A  passenger  on  a  mixed  freight  and  pas- 
senger train  takes  the  risk  of  Jars  not  caus- 
ed by  the  negligence  of  the  railroad  company, 
but  which  are  usual  and  consequent  on  such 
mode  of  transportation,  and  the  burden  is 
upon  the  plaintiff  to  satisfy  the  Jury  by  a 
preponderance  of  evidence  that  the  Jerk  of 
which  he  complains  was  not  such  as  is  usual 
and  consequent   upon   the   operation  of   a 


mixed  train;  and,  if  he  has  failed  to  so  sat- 
isfy you,  you  will  answer  the  first  issue, 
'No.' " 

These  instructions  are  in  strict  accordance 
with  the  principles  announced  by  this  court 
in  Marable  v.  Railroad,  142  N.  G.  563,  55 
S.  E.  355,  Suttle  v.  Railroad,  150  N.  C.  668, 
64  S.  E.  778,  and  Usury  v.  Watklns,  152  N. 
C.  760,  67  S.  E.  926.  They  were  refused,  and 
in  this  I  think  there  was  error.  It  was  of 
the  greatest  importance  to  a  correct  presen* 
tation  of  the  case  from  the  defendant's  stand- 
point to  have  the  burden  placed  upon  the 
plaintiff  of  showing  by  a  preponderance  of 
the  evidence  that  this  mixed  train  was  not 
managed  by  prudent  and  careful  men  in  a 
careful  manner,  and  that  the  injury  of  which 
he  complained  was  not  such  as  is  ordinarily 
incident  to  the  operation  of  a  mixed  train. 
I  have  written  £t  length  in  this  case  be- 
cause I  am  convinced  that  the  defendant  was 
seriously  prejudiced  in  the  trial,  and  that 
the  errors  complained  of  are  of  such  nature 
as  to  entitle  the  defendant  to  a  new  trial. 
Specific  instructions  were  requested  on  all 
of  the  most  important  phases  of  the  case, 
all  of  which  were  refused.  His  honor  at- 
tempted to  cover  some  of  the  requests  by 
general  statements  in  his  charge.  The  de- 
fendant's request  on  contributory  negligence 
was  particularly  full  and  directed  the  Jury 
to  plaintiff's  evidence.  In  the  court's  opin- 
ion it  Is  said  that  his  honor  gave  the  de- 
fendant all  it  was  entitled  to  on  the  ques- 
tion of  contributory  negligence  when  he  in- 
structed the  Jury,  in  substance,  that  the 
plaintiff  was  negligent  if  he  failed  to  exer- 
cise the  care  of  one  of  ordinary  prudence 
similarly  situated.  It  would  be  impossible 
to  conceive  of  a  more  general  instruction 
on  the  subject  of  contributory  negligence  or 
a  more  abstract  statement  of  the  law.  This 
court  has  repeatedly  held  that  "it  is  the  du- 
ty of  a  trial  Judge  to  give  a  requested  prayer 
for  special  instruction,  which  is  correct  in 
itself,  material  to  the  case,  and  based  upon 
certain  facts  reasonably  assumed  from  the 
evidence;  and  a  general  and  abstract  charge 
of  the  law  applicable  to  the  case  is  not  suffi- 
cient" Baker  v.  Railroad,  144  N.  C.  36,  56 
S.  E.  553;  Home  v.  Power  Co.,  141  N.  C.  58, 
53  S.  EL  658;  State  v.  Dunlop,  65  N.  G.  288; 
George  v.  Smith,  51  N.  C.  273. 

This  case  was  closely  contested,  and  it 
was  important  to  the  parties  to  have  the  ben- 
efit of  their  special  requests  for  instruction, 
and  that  the  charge  of  the  court  should  be 
free  from  error.  I  am  of  opinion  that  nei- 
ther requirement  has  been  observed,  and,  if 
the  action  la  a  proper  one  to  be  submitted  to 
the  Jury,  a  new  trial  should  be  ordered  in 
order  that  the  defendant  may  have  its  cause 
presented  in  a  manner  free  from  harmful 
error. 
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(158  N.  C.  504) 
GORHAM  et  al.  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1.  Private  Roads  (8  2*)  —  Establishment— 
Evidence. 

In  proceedings  for  the  establishment  of  a 
cartway  across  defendant's  railroad  to  peti- 
tioners land,  evidence  that  petitioners  in- 
tended to  erect  a  dwelling  on  the  land,  that 
the  timber  they  would  cut  was  on  part  of  the 
land  across  the  railroad,  the  distance  between 
the  timber  and  the  dwelling  by  the  crossing 
then  in  use  and  by  the  proposed  new  cartway, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  {{  3-21;  Dec.  Dig.  8  2.*) 

2.  Appeal  and  Error  ($  1050*)— Harmless 
Error— Admission  of  Evidence. 

Error  in  the  admission  of  evidence  is  not 
prejudicial,  where  it  appears  that  the  party's 
own  witness  had  without  objection  given  the 
same  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4153-4160,  4166;  Dec. 
Dig,  f  1050.*] 

3.  Private  Roads  (5  2*)  —  Establishment— 
Evidence— Order  of  Supervisors. 

On  appeal  from  an  order  of  township  su- 
pervisors establishing  a  cartway  over  a  rail- 
road right  of  way,  the  petition  was  admissible 
to  show  where  the  proposed  cartway  was  to 
be  located,  and  also  in  corroboration  of  the 
testimony  of  the  supervisors. 

[Ed.  Note. — For  other  cases,  see  Private 
Roads,  Cent.  Dig.  §g  3-21;  Dec.  Dig.  §  2.*] 

4.  Private  Roads  (§  2*)  —  Establishment  — 
Evidence— Previous  Request. 

On  appeal  from  an  order  of  township 
supervisors  establishing  a  proposed  cartway 
over  a  railroad  right  of  way  on  petition  of  pri- 
vate owners,  evidence  that  petitioners  had 
previously  requested  that  another  way  he  lo- 
cated  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent.  Dig.  gg  3-21;  Dec.  Dig.  g  2.*] 

5.  Private  Roads  (§  2*)  —  Establishment— 
Previous  Request. 

A  proceeding  on  petition  of  private  own- 
ers for  the  establishment  of  a  cartway  over  a 
railroad  right  of  way  is  not  barred  by  a  previ- 
ous request  of  petitioners  that  another  way  be 
located. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  gg  3-21;  Dec.  Dig.  g  2.*] 

6.  Private  Roads  (g  2*)— Establishment- 
Necessity  of  Roads. 

Revisal  1905,  g  2686,  which  provides  that 
persons  living  upon  land  to  which  there  is  no 
public  road  leading,  and  where  the  establish- 
ment of  a  public  road  is  not  necessary,  may 
petition  for  a  cartway  leading  to  some  public 
road,  is  to  be  liberally  construed,  and  peti- 
tioners, who  show  that  there  is  no  public  road 
leading  to  their  lands,  and  that  the  proposed 
cartway  is  necessary  and  reasonable,  are  en- 
titled to  such  a  way,  notwithstanding  the  ex- 
istence of  a  private  way,  the  use  of  which  is 
permissive. 

[Ed.  Note. — For  other  cases,  see  Private 
Roads,  Cent.  Dig.  gg  3-21;    Dec.  Dig.  g  2.*] 

7.  Private  Roads  (g  2*)  —  Establishment  — 
Danger  of  Crossing. 

Where  the  establishment  of  a  cartway 
running  across  a  railroad  right  of  way  is 
sought  by  petition  of  private  owners,  the  dan- 
ger of  the  crossing  is  to  be  considered  in  de- 


termining whether  the  way  was  necessary  and 
reasonable. 

[Ed.    Note.— For    other    cases,    see    Private 
Roads,  Cent.  Dig.  gg  3-21;  Dec.  Dig.  g  2.*] 

Appeal  from  Superior  Court,  Granville 
County;   Allen,  Judge. 

Petition  by  W.  C.  Gorham  and  another 
against  the  Southern  Railway  Company  for 
the  establishment  of  a  cartway.  From  a 
verdict  and  judgment  establishing  the  cart- 
way, defendant  appeals.    No  error. 

The  petitioners  filed  their  petition  In  No- 
vember, 1910,  before  the  board  of  supervis- 
ors of  Salem  township,  Granville  county, 
asking  that  a  cartway  be  established  from 
the  land  on  which  they  lived  across  the  track 
and  right  of  way  of  the  defendant  to  a  pub- 
lic road.  Notice  was  issued  to  the  defend- 
ant, and  on  November  28,  1910,  said  super- 
visors made  the  following  order:  "This 
cause  coming  on  .to  he  heard  before  the  un- 
dersigned road  supervisors  of  Salem  town- 
ship, Granville  county,  upon  the  petition  of 
W.  R.  Taylor  and  W.  C.  Gorham,  after  due 
notice  to  the  Southern  Railway  Company 
and  Mrs.  Wright,  both  parties  being  repre- 
sented by  counsel,  after  hearing  the  state- 
ments and  contentions  of  both  petitioners 
and  the  Southern  Railway  Company,  we 
went  upon  the  lands  desired  as  cartway  and 
made  personal  Inspection  of  the  same,  and 
we  find  that  it  would  be  necessary,  reason- 
able, and  just  that  the  petitioners  be  allow- 
ed a  cartway  from  the  dwelling  house  of 
said  W.  C.  Gorham  and  W.  R.  Taylor  over 
the  lands  of  said  W.  R.  Taylor,  Mrs.  E.  L. 
Wright,  and  the  Southern  Railway  right  of 
way  and  railroad  track  to  the  public  road 
leading  from  Oxford  to  Stovall,  and  that  said 
cartway  be  laid  off  and  kept  open  as  laid 
off  by  said  Gorham,  except  that  it  should 
cross  the  railroad  on  the  south  side  of  the 
second  telegraph  pole  from  the  crossing  de- 
scribed in  the  plat  hereto  attached.  Said 
Gorham  is  to  cut  two  feet  off  face  side  of 
cut  in  railroad  up  to  level  between  the 
telegraph  pole  at  crossing  asked  for  and  the 
one  hereby  established  if  the  railroad  agrees 
to  it.  And  it  is  ordered  that  said  cartway 
be  laid  off  and  kept  open  across  said  lands 
of  the  parties  in  accordance  with  the  laws  of 
North  Carolina.  And  for  want  of  a  con- 
stable in  said  township,  the  sheriff  of  Gran- 
ville county  is  hereby  ordered  to  summon  a 
jury  of  five  freeholders  to  view  the  premis- 
es and  lay  off  the  cartway  hereinbefore 
granted  to  width  of  fourteen  feet,  and  assess 
any  damages  the  owner  of  said  land  may  sus- 
tain thereby,  and  the  cartway  herein  allow- 
ed shall  be  marked  and  staked  out  in  ac- 
cordance with  the  findings  above  set  out. 
And  said  cartway  shall  be  kept  open  accord- 
ing to  law." 

The  defendant  from  the  order  appealed  to 
the  board  of  commissioners  of  Granville  coun- 
ty, which  affirmed  the  order  of  the  super - 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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visors,  and  the  defendant  then  appealed  to 
the  superior  court,  'where  the  following  ver- 
dict was  returned  by  the  jury: 

"(1)  Are  the  plaintiffs  settled  upon  the 
land  to  which  no  public  road  is  leading? 
Answer:  Yes. 

"(2)  Is  the  proposed  cartway  necessary, 
reasonable,  and  Just?    Answer:  Yes." 

On  the  trial  it  appeared  that  the  plaintiffs 
were  the  owners  of  about  300  acres  of  land 
in  Salem  township,  and  that  the  track  and 
right  of  way  of  the  defendant  ran  through 
this  tract  of  land*  leaving  about  280  acres, 
on  which  the  home  of  the  plaintiffs  was  sit- 
uated, on  the  east  side,  and  about  20  acres 
on'  the  west  side.  It  also  appeared  that 
there  was  a  public  road  on  the  land  on  the 
west  of  the  railroad,  running  parallel  with  It, 
and  the  cartway  proposed  was  to  run  from 
the  land  on  the  east  side  of  the  railroad  to 
said  public  road.  It  further  appeared  that 
at  the  time  of  filing  the  petition,  a  grade 
crossing  was  maintained  adross  said  railroad 
and  right  of  way  over  which  the  plaintiffs 
could  pass  on  their  own  land,  except  possibly 
a  short  distance  on  the  Booth  land,  to  said 
public  road;  but  that  this  was  permissive 
and  not  of  right 

One  of  the  petitioners  testified  as  follows: 
That  Lewis  station  was  not  more  than  one 
mile  from  the  dwelling  of  the  plaintiff  (wit- 
ness); but  in  order  to  reach  it  he  had  to  go 
over  800  yards  toward  Oxford,  and  then  840 
yards  back  along  the  public  road  until  he 
reached  a  point  opposite  his  house,  on  the 
railroad,  which  was  345  yards  from  his 
dwelling  where  he  asked  that  the  cartway 
cross  the  railroad.  That  he  wished  to  haul 
his  heavy  freight,  such  as  fertilizers,  farm 
machinery,  lumber,  and  other  things,  from 
Lewis  station.  That  the  crossing  at  that 
place  was  necessary  to  enable  him  to  reach 
the  cultivated  land  west  of  the  railroad  more 
conveniently.  That  he  was  preparing  to 
build  a  dwelling  near  the  tenant  house  in 
which  he  was  living.  That  a  sawmill  had 
been  established  just  east  of  that  place,  and 
a  very  considerable  portion  of  the  timber  he 
expected  to  use  was  on  the  west  side  of  the 
railroad  and  the  public  road,  which  he  would 
have  to  haul  across  the  proposed  crossing. 
That  there  was  a  grade  crossing  800  yards 
southwest  of  his  present  dwelling,  which 
was  in  use  when  he  went  to  live  there.  That 
between  said  crossing  and  the  public  road 
there  was  a  narrow  point  of  the  Booth 
land,  and  plaintiff's  land  comes  up  to  the 
crossing  on  the  east  side,  and  the  roadway 
thereto  on  the  east  is  on  plaintiffs  land.  Wit- 
ness was  asked  where  he  proposed  to  erect 
the  new  dwelling  of  which  he  had  spoken. 
(Defendant  objected.  Objection  overruled.) 
Witness  then  testified  that  he  Intended  to 
erect  the  dwelling  between  present  house  and 
the  railroad.  Witness  was  asked  where  the 
timber  was  on  the  west  side  of  which  he  had 
spoken,  which  he  intended  to  cut  and  haul 
for  his  new  dwelling.    (Defendant  objected. 


Overruled.  Exception.)  Witness  stated  that 
it  was  on  the  northwest  part  of  the  land, 
and  it  would  be  much  shorter  to  haul  it  by 
the  proposed  crossing  than  to  go  840  yards 
to  the  present  crossing  and  then  more  than 
800  yards  to  the  new  mill.  (Defendant  ob- 
jected. Overruled.  Exception.)  Witness 
testified  that  there  were  signs  of  an  old  road 
along  the  proposed  cartway  and  crossing  of 
the  railroad.  On  cross-examination  witness 
testified  that  his  present  house  fronted  south 
toward  the  present  crossing,  800  yards  dis- 
tant, in  sight  of  the  house;  that  said  cross- 
ing was  a  grade  crossing  used  by  him  and 
others  who  lived  east  of  his  house  without 
objection  from  the  defendant;  that  his  house 
was  on  about  the  highest  part  of  the  farm. 
Defendant  then  asked  witness  if  a  grade 
crossing  could  not  be  obtained  at  almost  any 
point  along  said  railroad  for  a  distance  of 
nearly  400  yards  north  of  the  present  cross- 
ing. Witness  replied  that  a  grade  crossing 
could  be  obtained  at  several  places,  but  that 
It  would  require  him  to  go  a  much  further 
distance  to  reach  his  dwelling  on  account  of 
a  very  great  depression,  or  ravine,  between 
the  east  side  of  the  railroad,  which  drained 
out  toward  the  north  (but  being  easily  cross- 
ed at  a  bridge  on  the  proposed  cartway). 
Witness  was  asked  if  there  was  not  another 
way  to  reach  Lewis  station,  by  going  out 
northeast  back  of  his  dwelling.  Witness  re- 
plied there  was  an  old  road  on  his  land  and 
that  of  another  person  by  which  he  could 
reach  Lewis  station,  but  it  was  very  rough 
and  somewhat  longer  than  the  proposed 
cartway. 

The  order  of  the  supervisors  was  introduc- 
ed, and  the  defendant  excepted.  Each  of 
the  supervisors  was  examined  as  a  witness, 
and  testified  that  he  went  on  the  land  and 
examined  it  He  described  the  conditions  ex- 
isting, and  stated  his  reasons  for  making  the 
order.  The  cartway  was  not  established  by 
the  supervisors  at  the  place  requested  by  the 
petitioners,  but  the  defendant  offered  evi- 
dence that  the  proposed  location  was  danger- 
ous. 

One  of  the  witnesses  for  the  defendant 
was  asked  if  the  petitioners  had  asked  for  a 
crossing  at  any  other  place  than  the  one 
mentioned  in  the  petition,  and  if  any  objec- 
tion had  been  made  on  the  part  of  the  de- 
fendant to  granting  a  crossing  at  any  point 
south  of  the  said  cut  (Objection  by  peti- 
tioners. Objection  sustained.  Defendant  ex- 
cepted.) 

The  defendant  requested  that  the  jury  be 
instructed  as  follows: 

"(1)  If  you  find  that  plaintiffs  own  the 
land  on  both  sides  of  defendant  company's 
roadbed  and  have  been  using  a  crossing  from 
east  to  west  to  and  from  a  public  road  which 
runs  through  the  land  on  the  western  side 
of  the  defendant  company's  right  of  way,  and 
that  plaintiffs  still  have  the  right  to  use  the 
said  crossing  on  their  land  over  said  roadbed 
of  defendant,  then  I  charge  you  that  the 
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plaintiffs  would  not  be  entitled  to  the  cart- 
way asked  for. 

"(2)  If  the  petitioners  own  the  land  on  both 
sides  of  the  railroad  and  now  have  an  un- 
obstructed way  to  get  from  the  east  side  to 
the  road  on  the  west  side  over  their  own 
lands,  or  the  lands  of  another,  then  they 
would  not  be  entitled  to  the  cartway  asked 
for. 

"(3)  If  you  find  that  petitioners  have  a 
way  to  the  station  and  public  road  at  Lewis, 
other  than  the  one  on  the  east  side,  then 
they  would  not  be  entitled  to  the  cartway 
asked  for. 

"(4)  If  the  crossing  asked  for  is  at  such  a 
place  as  to  make  It  dangerous  for  passengers 
or  to  the  passers  over  said  track,  the  same 
would  not  be  reasonable,  necessary,  and  Just. 

"(5)  If  petitioners  can  have  a  grade  cross- 
ing at  another  place  along  said  track  at  a 
place  where  it  would  be  safe  for  passengers 
and  travelers  wishing  to  cross,  the  same,  the 
same  would  not  be  reasonable,  necessary,  and 
Just." 

Judgment  was  rendered  In  accordance  with 
the  verdict,  and  the  defendant  appealed. 

Hicks  &  Stem,  for  appellant  Graham  & 
Devin,  for  appellees. 

ALLEN,  J.  [1]  The  exceptions  from  2  to  6, 
Inclusive,  present  the  same  question,  and 
are  directed  to  evidence  introduced  by  the 
petitioners  to  prove  that  they  Intended  to 
erect  a  dwelling  on  the  land  east  of  the  rail- 
road, where  it  was  to  be  located;  that  the 
timber  they  would  cut  for  the  dwelling  was 
on  the  west  side  of  the  railroad,  and  Its  lo- 
cation; and  the  distance  between  the  timber 
and  the  dwelling,  by  the  crossing  In  use  at 
the  time  of  filing  the  petition,  and  by  the 
proposed  new  cartway.  In  our  opinion,  this 
evidence  was  competent,  for  the  purpose  of 
showing  the  Jurors  the  exact  situation  of  the 
plaintiffs,  and  giving  them  a  true  concept  of 
the  land,  and  the  uses  of  which  It  was  sus- 
ceptible; and  these  were  circumstances  prop- 
er to  be  considered  in  the  determination  of 
the  issue  as  to  whether  the  proposed  cart- 
way was  necessary,  reasonable,  and  just. 

[2]  If  this  Is  not  true,  the  defendant  has 
not  been  prejudiced  by  the  evidence,  because 
It  appears  that  the  witness  had,  without  ob- 
jection, testified  to  the  same  facts,  in  sub- 
stance. 

[3]  The  order  of  the  board  of  supervisors 
was  properly  admitted  in  evidence.  It  was 
necessary  for  the  Jury  to  understand  where 
the  proposed  cartway  was  to  be  located,  and 
as  each  of  the  supervisors  testified  as  a  wit- 
ness, it  was  also  competent  in  corroboration. 
Besides  this,  the  statement  in  the  order  that 
the  cartway  is  necessary,  reasonable,  and 
just,  to  which  objection  Is  principally  urged, 
would  be  implied  from  the  making  of  the 
order,  and  the  jury  already  knew  that  the 
order  had  been  made. 

[4,  6]  We  do  not  see  the  relevancy  of  the 
question  asked  a  witness  for  the  defendant 
74  S.E.-39 


for  the  purpose  of  showing  that  the  petition- 
ers had  requested  that  another  crossing  be 
located,  and  that  the  defendant  made  no  ob- 
jection, as  the  answer  to  the  question,  If  In 
the  affirmative,  would  not  aid  the  jury  In 
determining  the  issue  submitted,  and  It  can- 
not be  claimed  that  such  a  request  would  be 
a  bar  to  this  proceeding;  and,  further,  it 
does  not  appear  from  the  record  what  would 
have  been  the  answer  of  the  witness.  Stout 
v.  Turnpike  Co.,  159  N.  C.  — ,  72  S.  E.  993. 

[I]  The  first,  second,  and  third  requests  for 
special  Instructions  present  the  question 
whether  the  existence  of  a  private  way,  the 
use  of  which  Is  permissive,  will  prevent  the 
location  of  a  cartway  by  petition,  under  the 
provisions  of  the  Revlsal,  and  the  defendant 
relies  on  Lea  v.  Johnston,  31  N.  G.  19,  which 
has  been  followed  In  several  cases.  The  case 
of  Lea  v.  Johnston  was  decided  In  1848,  when 
the  Revised  Statutes  of  1837  was  In  force, 
which  provided,  in  section  33,  c  104:  "If  any 
person  shall  be  settled  upon  or  cultivating 
any  land,  to  which  there  Is  no  public  road 
leading,  and  no  way  to  get  to  and  from  the 
same,  other  than  by  crossing  other  person's 
lands,  and  It  shall  not  be  necessary  to  estab- 
lish a  public  road,  it  shall  be  lawful  for  such 
person  to  file  his  petition  In  the  county  court, 
praying  for  a  cartway  or  wagonway,  to  be 
kept  open  across  another  person's  land,  lead- 
ing to  some  public  road,  ferry,  bridge  or  pub- 
lic landing."  And  by  reference  to  the  Revlsal 
of  1905,  §•  2686,  it  will  be  observed  that  the 
important  and  material  words  in  the  Re- 
vised Statutes,  "and  no  way  to  get  to  and 
from  the  same,"  are  omitted  In  the  statutes 
now  In  force. 

Justice  Hoke  adverted  to  the  tendency  of 
the  early  decisions  to  construe  the  statute 
strictly  In  Ford  v.  Manning,  152  N.  C.  151, 
67  S.  E.  325,  and  said:  "And  while  many  of 
the  decisions  are  to  the  effect  that  these 
statutes,  being  In  derogation  of  common  right, 
should  be  strictly  construed,  and  the  peti- 
tioner required  to  bring  himself  clearly  with- 
in the  meaning  of  their  terms,  there  is  doubt 
if  some  of  the  cases  have  not  gone  too  far 
in  applying  this  principle  of  construction, 
and  if  It  Is  not  a  more  wholesome  rule  to 
construe  the  statute  In  a  way  to  promote  its 
principal  and  beneficent  purpose." 

Following  this  view,  we  are  of  opinion  that 
the  petitioners  have  brought  themselves  with- 
in the  language  and  spirit  of  the  statute  by 
showing  that  there  is  no  public  road  leading 
to  their  lands,  and  by  offering  evidence  that 
the  proposed  cartway  Is  necessary,  reason- 
able, and  just,  and  that  the  existence  of  the 
permissive  way  is  not  fatal  to  their  demand. 

[7]  Nor  do  we  think  the  defendant  was  en- 
titled to  have  the  fourth  and  fifth  prayers 
for  Instruction  given. 

It  has  been  said  frequently  that  a  railroad 
track  is  notice  of  danger,  and  the  traveler  is 
required  to  look  and  listen  before  crossing 
it,  because  it  is  understood  that  there  Is  dan- 
ger, and  If  we  were  to  hold  that  a  cartway 
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could  not  be  granted  across  the  right  of  way 
and  track  of  a  railroad  because  dangerous, 
we  would,  In  effect,  forbid  It  In  any  case. 
His  honor  properly  charged  the  jury  that 
they  must  consider  the  existence  of  the  per- 
missive way,  and  the  danger  of  the  crossing 
as  it  was  proposed  to  locate  it,  in  determin- 
ing whether  it  was  necessary,  reasonable, 
and  just,  which  we  think  was  fair  to  the 
defendant 

Upon  a  review  of  the  whole  record,  we 
find  no  error. 

No  error. 

(159  N.  C.  18) 

WEAVER  et  al.  v.   WEAVER. 

(Supreme  Court  of  North  Carolina.    April  17,' 

1912.) 

Deeds  (|  61*)— Delivery— Sufficiency. 

If  decedent  absolutely  parted  with  a  deed 
conveying  land  to  his  son  when  he  delivered 
the  deed  to  a  third  person  for  delivery  to  the 
son  at  decedent's  death  without  retaining  any 
control  over  it,  there  was  a  good  delivery  en- 
titling the  son  to  the  land  at  his  father's 
death;  but  otherwise  if  decedent  retained  con- 
trol over  the  deed  and  the  right  to  destroy  it 
if  he  desired  to  do  so  during  his  lifetime. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Die.  {§  375-401,  406-412,  416-454;  Dec. 
Dig.  §  61.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  M.  H.  Justice,  Judge. 

Action  by  John  W.  Weaver  and  others 
against  P.  C.  Weaver.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

P.  S.  Carlton  and  R.  Lee  Wright,  for  appel- 
lant T.  F.  Kluttz  and  Whitehead  Kluttz, 
for  appellees. 

CLARK,  C.  J.  This  is  an  action  to  set 
aside  a  deed  from  Henry  Weaver  to  the  de- 
fendant, Peter  C.  Weaver.  The  only  ques- 
tion before  the  court  is  whether  there  was 
In  law  a  delivery  of  the  deed,  actually,  con- 
ditionally, or  as  an  escrow  for  the  benent  of 
the  defendant  P.  C.  Weaver. 
The  evidence  briefly  stated,  Is  as  follows: 
Deaton,  witness  for  the  state,  testified  that 
Henry  Weaver  told  him  he  wanted  to  make 
a  deed  to  Peter  Weaver,  but  wanted  it  fixed 
so  that  he  (Henry  Weaver)  could  have  it 
during  his  lifetime.  Squire  Linn  had  told 
him  that  he  could  have  the  deed  so  fixed 
that  he  could  hold  the  land  during  his  life- 
time. The  deed  was  drawn  with  this  reser- 
vation of  a  life  interest.  Nothing  was  said 
to  him  by  Henry  Weaver,  then  or  at  any 
other  time,  about  giving  the  deed  to  Peter 
Weaver.  That  he  never  delivered  it  to  him 
or  any  one  else.  That  it  remained  in  wit- 
ness' safe,  until  Henry  Weaver  died.  That 
he  did  not  turn  it  over  to  Squire  Linn,  and 
only  knew  that  it  was  out  of  his  safe  after 
Henry's  death  and  had  been  turned  over  to 
Peter  by  his  telling  him  so.  There  was  no 
consideration  expressed  in  the  deed. 


Linn,  witness  for  defendant,  testified: 
That  Henry  Weaver  told  him  he  wanted  a 
lifetime  right  reserved  and  to  leave  the  pa- 
pers with  him.  He  said,  in  case  anything 
should  happen  and  his  son  should  not  treat 
him  with  the  respect  he  ought  to  have,  that 
he  would  take  his  deed  up.  He  did  not 
say  he  would  tear  it  up,  but  that  was  about 
what  he  meant  That  he  told  him  to  put 
the  deed  in  Deaton's  safe.  That  after  Hen- 
ry Weaver's  death,  the  witness  got  the  deed 
out  of  Deaton's  safe  and  sent  it  for  registra- 
tion at  the  request  of  Peter.  That  he  did 
this  because  Henry  Weaver  had  left  it  in 
his  possession.  That  if  Henry  had  called 
for  it,  he  would  have  given  it  up  to  him. 
That  Henry  told  him  that,  if  Peter  did  not 
treat  him  right,  he  would  come  and  take 
it  up.  That  he  wanted  to  keep  his  thumb 
on  it  and  did  not  want  to  give  his  right  away. 
That  the  land  was  to  go  to  Peter,  if  Peter 
treated  him  right  Peter  was  to  come  in 
possession  after  Henry's  death  if  the  contract 
was  carried  out;  in  other  words,  if  he  did 
not  call  for  it  during  his  lifetime,  the  land 
was  to  be  Peter's  at  his  death.  "Henry  said 
I  6hould  give  it  to  Peter."  This  deed  con- 
veyed all  the  land  Henry  Weaver  had.  Peter 
was  living  with  his  father  at  the  time  of  his 
death.  All  other  children  had  married  and 
moved  off. 

M.  C.  Leazer,  witness  for  defendant,  testi- 
fied: That  Henry  Weaver  in  December,  1909, 
said  he  was  going  to  make  a  deed  to  Peter. 
That  Peter  was  to  take  care  of  him.  He 
said  he  got  Mr.  Linn  and  Mr.  Deaton  to  help 
fix  deed  up.  That  he  left  deed  in  Hardware 
safe  until  called  for.  That.  Peter  was  to 
have  the  land  at  his  death.  That  Peter  was 
to  have  the  deed  for  taking  care  of  him. 
Peter  was  good  to  him  and  took  care  of  him 
and  was  living  with  him  at  his  death. 

Peter  Weaver,  the  defendant,  testified  that 
he  lived  with  his  father,  Henry  Weaver,  all 
his  life;  that  last  year  he  demanded  and 
got  from  the  administrator  one-half  of  the 
crops,  but  before  that  he  got  one-third. 

The  court  Instructed  the  jury  that  **if  the 
deed  was  left  with  Squire  Linn,  and  the  tes- 
tator retained  control  over  it,  and  instructed 
Linn  to  hold  it  for  him,  unless  he  called  for 
it,  and  that  he  retained  the  right  to  call  for 
it  and  destroy  it  if  he  desired,  then  the  tes- 
tator still  retained  control  of  it  until  his 
death,  and  if  such  was  the  state  of  facts, 
there  was  no  delivery  in  law."  He  further 
charged  the  jury  that  "if  they  found  that 
Henry  Weaver  absolutely  parted  with  the 
deed,  when  he  delivered  it  to  Deaton  and 
Squire  Linn,  and  did  not  retain  any  control 
over  it,  and  it  was  to  be  delivered  to  Peter 
at  his  death,  that  would  be  a  good  delivery," 
and  they  would  so  answer  the  issue.  The 
court  also  charged:  "If  a  deed  has  been  sim- 
ply found  in  the  possession  of  other  parties 
duly  executed,  the  law  would  presume  the 
delivery;  but  when  the  facts  shown  are  that 
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the  grantor  retained  control  and  power  to 
recall  the  deed,  that  would  not  be  a  deliv- 
ery, and  the  deed  being  found  in  the  hands 
of  a  third  party  under  such  circumstances 
would  create  no  presumption  of  delivery* 
That  a  deed  is  not  considered  executed  when 
the  maker  has  not  gone  so  far  with  the  exe- 
cution that  he  cannot  recall  or  control  it, 
and  if  the  jury  should  find  from  the  greater 
weight  of  the  evidence  that  Henry  would 
control  and  recall  said  deed,  there  was  no 
delivery,  tha(  a  deed  is  only  operative  from 
the  time  of  actual  delivery,  and  if  the  Jury 
should  find  the  said  deed  was  never  deliver- 
ed to  said  Peter  C.  Weaver,  by  Henry  Wea- 
ver, or  any  one  under  his  direction,  then  the 
deed  is  void,  of  no  effect,  and  passed  no  title 
to  said  Peter."  The  court  also  instructed  the 
jury  that:  "If  they  found  that  the  paper 
writing  was  delivered  to  Linn  and  Deaton 
with  the  right  on  the  part  of  Henry  Weaver 
to  recall  it,  and  that  he  retained  control  of 
it,  but  with  instructions  that,  if  he  did  not 
recall  it,  it  was  to  be  delivered  to  Peter  at 
his  death,  and  it  was  so  delivered,  still  that 
would  not  make  the  delivery  by  Henry  Wea- 
ver complete." 

The  above  was  duly  excepted  to,  but  we 
find  no  error. 

In  Tarlton  v.  Griggs,  181  N.  C.  221,  42 
S.  E.  593,  it  is  held:  "There  must  be  an  in- 
tention of  the  grantor  to  pass  the  deed  from 
his  possession  and  beyond  his  control,  and 
he  must  actually  do  so,  with  the  intent  that 
it  shall  be  taken  by  grantee  or  some  one  for 
him.  Both  the  intent  and  the  act  are  nec- 
essary to  the  valid  delivery.  Whether  such 
existed  is  a  question  of  fact  to  be  found  by 
the  jury.  But  if  the  grantor  did  not  intend 
to  pass  the  deed  beyond  his  possession  and 
control,  so  that  he  would  have  no  right  to 
recall  it,  and  did  not  do  so,  then  there  would 
be  no  delivery  in  law.  *  *  *  Our  conclu- 
sion is  that  there  is  no  delivery  of  a  deed 
when  the  maker  has  not  gone  so  far  with  its 
execution  that  he  cannot  recall  or  control 
if 

To  the  same  effect  is  Bond  v.  Wilson,  129 
N.  C.  325,  40  S.  E.  179;  Bobbins  v.  Rascoe, 
120  N.  C.  80,  26  S.  E.  807,  38  L.  B.  A.  238, 
58  Am.  at.  Bep.  774.  In  the  recent  case  of 
Gaylord  v.  Gaylord,  150  N.  C.  234  et  seq.,  63 
S.  E.  1033,  this  court,  in  an  elaborate  opin- 
ion, reviewing  the  authorities  in  this  and 
other  states,  cites  with  approval  from  Por- 
ter v.  Woodhouse,  59  Conn.  569,  22  Atl.  299, 
13  L.  B.  A.  64,  21  Am.  St.  Bep.  131.  'The 
delivery  of  a  deed  implies  the  parting  with 
the  possession  and  a  surrender  of  authority 
over  it  by  the  grantor  at  the  time,  either  ab- 
solutely or  conditionally.  But  it  is  essential, 
characteristic,  and  an  indispensable  feature 
of  its  delivery,  whether  absolutely  or  condi- 
tionally, that  there  must  be  a  parting  with 
the  possession  of  the  deed,  and  with  all  pow- 
er and  control  over  It,  by  the  grantor  for  the 
benefit  of  the  grantee,  at  the  time  of  deliv- 
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ery."  This  case  also  cites  with  approval 
Tarlton  v.  Griggs  and  other  earlier  cases. 
To  same  effect  9  A.  &  E.  (2d  Ed.)  155-157, 
and  cases  cited.  There  are  numerous  deci- 
sions in  other  states  to  same  effect,  but  it 
is  useless  to  add  to  what  is  so  clearly  stated 
in  our  own  authorities. 

The  court  left  the  defendant  nothing  to 
complain  of  when  he  told  the  jury  as  fol- 
lows, which  is  a  clear  statement  of  the  law: 
"If  you  find  that  Henry  Weaver  retained  the 
control  of  it  (the  deed),  and  retained  the 
right  to  go  there  and  get  it  and  destroy  it, 
if  he  desired  to  do  so  during  his  lifetime, 
that  would  not  be  delivery  of  it,  and  you 
will  answer  the  third  issue,  'No.'  If  you  find 
that  Henry  Weaver  absolutely  parted  with 
the  deed  when  he  delivered  it  to  Mr.  Deaton 
or  Squire  Linn,  and  did  not  retain  any  con- 
trol over  it,  and  it  was  to  be  delivered  to 
Peter  at  his  death,  that  would  be  a  good  de- 
livery, and  you  will  answer  the  third  issue, 
'Yes/  " 

Indeed,  the  question  Is  fully  discussed  and 
settled  in  Fortune  v.  Hunt,  149  N.  C.  358, 
63  S.  E.  82,  where  the  court  held:  'The  exe- 
cution and  delivery  of  a  deed  by  the  maker 
to  a  third  person  must  be  accompanied  by 
an  unqualified  instruction  to  deliver,  to  make 
such  delivery  effectual;  and  when  the  testi- 
mony of  the  subscribing  and  only  witness 
tends  but  to  show  that  the  maker  signed  the 
deed,  and  gave  it  to  a  third  person  with  in- 
struction to  deliver  it  to  the  proper  person 
If  he  never  delivered  to  the  grantee  in  the 
lifetime  of  the  maker,  the  presumption  of 
delivery  from  the  unexplained  possession  of 
the  grantee  and  its  registration  is  rebutted. 
When  the  maker  of  a  deed  gives  it  to  a  third 
person  to  deliver,  but  qualifies  his  instruc- 
tions so  as  to  retain  control  over  it,  and  dies 
while  this  condition  exists,  in  law  his  death 
revokes  the  authority  thus  given;  otherwise, 
when  the  delivery  is  complete  in  grantor's 
lifetime,  for  then  it  relates  back  to  the  time 
of  its  delivery  to  the  third  person." 

No  error. 


(158  N.  C.  512) 

CITY  OF  WINSTON  v.  WACHOVIA  BANK 

&  TBUST  CO. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1.  Municipal  Corporations  (|  918*)— Bond 
IsstTEs  —  Elections  —  Singleness  or  Mat- 
ters Voted  On. 

Where  a  popular  vote  is  required  to  au- 
thorize or  validate  a  municipal  indebtedness, 
and  the  question  presented  embodies  two  or 
more  distinct  and  unrelated  propositions,  and 
the  voter  is  only  afforded  opportunity  to  ex- 
press his  preference  or  decision  on  a  single  bal- 
lot and  on  the  question  as  an  entirety,  the 
election,  upon  proper  objection,  may  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1919-1923;  Dec 
Dig.  i  918.*] 
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2.  Constitutional  Law  (8  70*)— Legislative 
Po web  —  Judicial  Encboachment  —  Bond 
Issues. 

Const  art.  7,  §  7,  provides  that  no  county, 
city,  town,  or  other  municipal  corporation  shall 
contract  any  debt,  etc.,  unless  by  vote  of  the 
majority  of  the  qualified  voters  therein.  Ar- 
ticle 8,  $  4,  provides  that  the  Legislature  shall 
provide  for  the  organization  of  cities,  towns, 
and  unincorporated  villages,  and  restrict  their 
power  of  taxation,  assessment,  borrowing  mon- 
ey, etc.,  so  as  to  prevent  abuses.  Held  that, 
as  the  Constitution  deals  with  the  matter  of 
municipal  elections  for  fiscal  purposes  in  gen- 
eral terms  only,  the  method  thereof  is  within 
the  legislative  discretion,  and  not  within  the 
control  of  the  courts,  for  its  unwisdom  or  dan- 
gerous effect. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §§  129>182,  137;  Dec. 
Dig.  |  70.*} 

3.  Municipal  Corporations  (|  867*)— Bond 
Issues— Elections— Method  or  voting — 
Constructions  of  Legislative  Provisions. 

Winston  City  Charter  (Laws  1909,  c.  72) 
I  46,  provided  that  the  power  to  create  a  pub- 
lic debt  and  issue  bonds  for  municipal  purposes 
should  depend  upon  the  passage  of  an  ordi- 
nance by  the  board  of  aldermen  specifying  the 
purposes  of  the  debt,  the  amount,  etc,  and  the 
approval  of  such  ordinance  by  a  majority  of 
the  qualified  registered  voters.  An  election  was 
held  under  the  charter  to  determine  whether 
a  specified  indebtedness  should  be  created  for 
permanent  improvements  for  street  and  side- 
walks, another  sum  for  increased  sewer  facili- 
ties, another  for  the  extension  of  water  mains 
and  improvements  in  the  water  system,  with 
other  sums  for  the  erection  and  equipment  of 
school  buildings,  hospital  facilities,  etc.;  the 
ballots  provided  submitting  the  question  of 
such  indebtedness  as  a  whole.  Held  that,  as 
the  charter  did  not  expressly  require  that  the 
separate  items  of  municipal  indebtedness  should 
be  placed  on  one  ballot,  it  will  not  be  construed 
as  authorizing  an  election  in  contravention  of 
the  principle  that  each  voter  should  be  afforded 
an  opportunity  to  vote  for  a  single  proposition, 
and  the  election  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  §  1841;  Dec.  Dig.  § 
867.*] 

4.  Municipal  Corporations  (|  867*)— Bond 
Issues— Election  Method. 

Nor  was  such  election  rendered  valid  by  a 
provision  of  the  charter  which  declares  that 
the  election  shall  be  held  with  such  restrictions 
and  rules  governing  the  voting  as  the  board 
of  aldermen  may  prescribe;  such  provision  re- 
ferring only  to  the  time  and  place  of  voting 
and  other  merely  formal  regulations. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1841;  Dec  Dig.  § 
867.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;   F.  A.  Daniels,  Judge. 

Action  by  the  City  of  Winston  against  the 
Wachovia  Bank  &  Trust  Company.  From  a 
judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.    Reversed. 

The  action  was  to  collect  the  purchase 
price,  which  defendant  had  agreed  to  pay 
for  certain  municipal  bonds  of  the  city  of 
Winston,  to  the  amount  of  $160,000,  which 
defendants  had  contracted  to  take  at  par 
and  interest  The  bonds  having  been  ten- 
dered and  all  the  facts  relevant  to  their  va- 
lidity and  issuance  having  been  fully  stated 
in  the  complaint,  defendant  demurred,  as- 


signing for  cause  that  the  bonds  tendered 
were  not  binding  on  the  city,  for  the  reason 
that  in  submitting  the  question  to  the  pop- 
ular vote  several  distinct  and  unrelated  prop* 
osltions  were  combined  and  voted  for  on  a 
single  ballot  There  was  judgment  overrul- 
ing the  demurrer,  and  defendant  excepted 
and  appealed. 

Watson,  Buxton  ft  Watson,  for  appellant. 
Manly,  Uendren  &  Womble,  for  appellee. 

.  HOKE,  J.  (after  stating  the  facts  as  above). 
The  charter  of  the  city  of  Winston  (chapter 
72,  §  46),  by  Laws  1909,  conferred  upon  its 
government,  on  approval  of  the  popular  vote, 
the  power  to  incur  indebtedness  and  to  is- 
sue bonds  therefor,  in  terms  as  follows: 
"That  for  the  purpose  of  improving  streets 
and  sidewalks,  purchasing,  establishing, 
equipping,  extending  or  maintaining  water- 
works, sewerage,  gas  plant,  electric  light 
or  power  plant,  public  schools,  or  for  any 
public  improvement,  or  to  fund  or  pay  any 
bonded  debt  now  existing,  on  or  before  the 
date  when  same  shall  fall  due,  the  board  of 
aldermen  is  hereby  authorized  and  empow- 
ered to  create  a  public  debt  and  issue  bonds 
therefor,  under  the  following  provisions: 
That  an  ordinance  specifying  the  purpose  of 
the  debt,  the  amount  thereof,  the  time  when 
same  shall  fall  due,  and  such  other  provi- 
sions as  the  board  may  adopt,  shall  be  pass- 
ed by  a  three-fourths  vote  of  the  entire  board 
at  two  separate  regular  meetings,  submitting 
the  question  of  creating  a  debt  to  the  vote 
of  the  people,  with  such  regulations  and  rules 
governing  such  voting  as  the  board  of  alder- 
men may  prescribe,  and  the  said  debt  shall 
become  a  valid  obligation,  and  bonds  may  be 
issued  in  accordance  with  the  ordinance  if 
the  same  is  approved  by  the  vote  of  a  ma- 
jority of  the  qualified  registered  voters  hav- 
ing voted  in  favor  thereof;  that  the  board 
may  order  a  new  registration  whenever  such 
question  is  submitted  to  the  voters.  *  *  *  " 
By  an  amendment  in  1911  the  words,  "Hos- 
pital or  Hospitals,"  were  added,  as  one  of 
the  purposes  to  be  inserted  in  the  original 
act,  just  after  the  words  "Public  Schools." 

Undertaking  to  exercise  the  power  thus 
conferred,  the  board  of  aldermen,  by  the  re- 
quired majority  and  at  two  separate  regular 
meetings,  passed  an  ordinance  providing: 
"That  an  election  be  held  in  the  three  wards 
of  the  city  of  Winston,  on  Tuesday,  the  8th 
day  of  August,  1911,  at  which  said  election 
the  qualified  registered  voters  of  the  said 
city  of  Winston  shall  be  allowed  to  vote  upon 
the  question  of  creating  an  Indebtedness  of 
three  hundred  and  fifty  thousand  ($350,000) 
dollars;  of  which  sum  the  amount  of  seventy- 
five  thousand  ($75,000)  dollars  shall  be  for 
permanent  improvements  to  streets  and  side- 
walks; the  amount  of  eighty-five  thousand 
($85,000)  dollars  shall  be  for  increasing  the 
sewerage   facilities;     the    ajnount    of    forty 
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thousand  ($40,000)  dollars  shall  be  for  the 
extension  of  water  mains  and  improvements 
in  the  waterworks  system;  and  the  amount 
of  sixty  thousand  ($60,000)  dollars  shall  be 
for  the  erection  and  equipment  of  additional 
public  school  buildings;  and  the  amount  of 
ninety  thousand  ($90,000)  dollars  for  improv- 
ed and  larger  hospital  facilities  in  the  city  of 
Winston  and  the  acquisition,  by  purchase  or 
otherwise,  of  a  site  and  the  erection  and  equip- 
ment of  a  hospital;"  and  "it  is  further  ordain- 
ed: That  the  mayor  and  board  of  aldermen  be 
authorized  to  prepare,  issue  and  sell  bonds  to 
the  amount  of  three  hundred  and  fifty  thou- 
sand ($350,000)  dollars  as  aforesaid;  the  pro- 
ceeds to  be  used  for  the  purposes  and  in  the 
amounts  herein  named.  *  *  *  The  said 
bonds  shall  be  sold  and  delivered  as  the 
necessities  of  the  work  and  improvements 
and  payments  authorized  may  require."  The 
ordinance  then  made  certain  regulations  as 
to  the  time,  place,  and  methods  of  conduct- 
ing the  election,  the  giving  of  proper  notice, 
etc.,  and  concluded  as  follows:  "The  sec- 
retary and  treasurer  of  the  city  shall  pro- 
vide and  furnish  the  necessary  ballots  for 
each  ward  and  these  ballots  shall  be  of  the 
uniform  size  and  color,  to  be  selected  by  the 
secretary  and  treasurer,  and  those  who  vote 
at  the  election,  if  in  favor  of  the  Issuance  of 
said  bonds  and  the  creating  of  the  indebted- 
ness, shall  vote  a  ticket  with  the  word  'ap- 
proved' written  or  printed  thereon;  and 
those  opposed  to  the  proposition  shall  vote 
a  ticket  with  the  words  *not  approved*  writ- 
ten or  printed  thereon.'1  Pursuant  to  the 
ordinance  and  its  requirements,  an  election 
was  held,  and  the  proposition  to  incur  the 
Indebtedness  for  the  different  purposes  speci- 
fied was  approved  by  the  voters  with  prac- 
tical unanimity;  there  being  only  10  votes 
cast  against  the  measure.  The  ballot  used 
was  single  with  the  words  "approved"  or 
"not  approved"  printed  thereon,  and  was 
taken  on  the  proposition  as  an  entirety,  as 
directed  by  the  ordinance.  Under  authority 
vested  in  them  by  these  different  proceed- 
ings, the  board  of  aldermen,  by  resolution 
duly  passed  at  a  meeting  in  September,  1911, 
determined  on  issuing  bonds  to  the  amount 
of  $160,000,  the  proceeds  to  be  used  for  ,4the 
following  purposes  and  none  other,  to  wit: 
$60,000.00  for  the  erection  and  equipment  of 
additional  school  buildings;  $20,000.00  for 
the  extension  of  water  mains  and  improve- 
ments in  the  waterworks  system;  $42,500.00 
for  increasing  the  sewerage  facilities;  $37,- 
500.00  for  permanent  improvements  to  streets 
and  sidewalks;  all  making  a  total  of  $160,- 
000.00  par  value  of  bonds."  And,  having 
bargained  said  bonds  at  par  to  defendants 
and  tendered  the  same,  payment  was  refus- 
ed; defendant  contending  that  the  bonds  are 
invalid.  On  these,  the  controlling  facts  rel- 
evant to  the  inquiry,  the  court  is  of  opinion 
that  the  position  of  defendant  is  well  taken, 
and  that  the  proposed  bond  issue  is  without 
warrant  of  law. 


[1]  It  has  come  to  be  well  understood,  cer- 
tainly it  Is  sustained  by  the  great  weight 
of  authority,  that,  when  a  popular  vote  Is 
required  to  authorize  or  validate  a  municipal 
indebtedness,  the  proposition  should  be  single 
and  when  the  question  presented  embodies 
two  or  more  distinct  and  unrelated  proposi- 
tions, and  the  voter  is  only  afforded  oppor- 
tunity to  express  his  preference  or  decision 
on  a  single  ballot  and  on  the  question  as  an 
entirety,  the  election  as  a  rule  la  Invalid, 
and,  on  objection  made  in  apt  time,  and  in 
a  proper  way,  may  be  disregarded  and  set 
aside.  This  was  recognized  by  this  court  in 
Goforth  v.  Construction  Company,  96  N.  C. 
538,  2  S.  E.  361,  a  suit  to  set  aside  an  elec- 
tion and  prevent  a  bond  issue  pursuant  to 
same,  and  in  which  Merrimon,  Judge,  deliv- 
ering the  opinion,  said:  "We  do  not  deem  it 
necessary  at  this  time  to  decide  what  effect 
the  taking  of  the  vote  upon  the  propositions 
to  subscribe  for  stock  of  two  distinct  com- 
panies as  a  single  proposition  may  have  on 
the  election,  except  to  say  that  it  was  cer- 
tainly irregular  and  improper  to  do  so."  And 
there  are  numerous  decisions  in  the  courts 
of  other  states  in  which  such  an  election  is 
directly  held  to  be  invalid.  Ross  v.  Lips- 
comb, 83  S.  C.  136,  65  S.  B.  451,  137  Am. 
St.  Rep.  794;  Johnson  v.  Roddey,  83  S.  C. 
462,  65  S.  E.  626;  Rea  v.  City  of  La  Fayette, 
130  Ga.  771,  61  S.  E.  707 ;  City  of  Bethany 
v.  Allen,  186  Mo.  673,  85  S.  W.  531 ;  Gas  & 
Water  Co.  v.  City  of  Blyria,  57  Ohio  St  374, 
49  N.  E.  335 ;  Williams  v.  People,  132  111.  585, 
24  N.  E.  647;  Supervisors  v.  Railroad,  21 
111.  338-373;  Lewis  v.  Commissioners,  12 
Kan.  186;  Leavenworth  v.  Wilson,  69  Kan. 
74,  76  Pac.  400,  2  Ann.  Cas.  367 ;  McMillan 
et  al.  v.  Lee  County,  3  Iowa,  311 ;  Stern  v. 
City  of  Fargo,  18  N.  D.  289,  122  N.  W.  403,  26 
L.  R.  A.  (N.  S.)  665;  City  of  Denver  v. 
Hayes,  18  Colo.  110,  63  Pac.  311 ;  Farmers' 
Loan  &  Trust  Co.  v.  Sioux  Falls  (C.  C.)  131 
Fed.  891;  McBryde  v.  Montesano,  7  Wash. 
69,  34  Pac.  559;  and  many  others  could  be 
cited.  The  ruling  and  the  reasons  upon 
which  it  is  generally  made  to  rest  are  very 
well  presented  by  Stockton,  Judge,  delivering 
the  opinion  in  McMillan  v.  Lee  County,  3 
Iowa,  supra,  as  follows:  "The  law  in  our 
opinion  has  provided  no  such  mode  of  sub- 
mitting these  questions  to  the  vote  of  the 
people.  The  evils  which  might  be  permitted 
to  grow  up  under  such  a  system  are  so  ob- 
vious and  apparent  that  any  extended  dis- 
cussion of  the  question  by  us  would  be  super- 
fluous. It  may  be  sufficient  to  suggest  that, 
if  it  were  allowed,'  measures  in  themselves 
odious  and  oppressive4  might  by  means  of  it 
become  fastened  upon  a  county,  which  in 
no  other  way  could  have  obtained  the  num- 
ber of  votes  requisite  to  Insure  their  adop- 
tion but  by  being  connected  with  some  other 
proposition,  which  commended  Itself  to  the 
favor  and  suffrages  of  the  people,  by  its  in- 
herent merits  and  popularity.    They  must  be 
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adopted  or  rejected  together.  After  the  same 
manner,  a  measure  desirable  and  necessary 
to  a  people  of  a  county  may,  when  offered 
for  their  adoption,  be  rejected  by  their  votes 
and  fall  to  become  a  law  by  reason  of  its 
connection  with  some  other  measure  or  meas- 
ures unpopular  and  uncalled  for.  In  either 
case  there  is  an  evil.  An  unpopular  measure 
may  be  forced  upon  an  unwilling  people,  or 
a  necessary  and  desirable  one  may  be  de- 
nied them,  in  spite  of  their  wishes.  It  is 
sufficient  for  us  to  say  that  the  law  in  our 
opinion  intended  to  provide  for  no  such  sys- 
tem of  contradictions.  A  measure  wise  and 
salutary  in  itself  needs  no  adventitious  as- 
sistance to  recommend  it  to  the  suffrages  of 
the  people,  or  to  insure  its  adoption  by  them. 
It  may  demand  that  its  enactment  Into  a  law 
shall  be  made  to  depend  upon  its  sanction 
alone.  A  pernicious  measure  is  not  entitled 
to  such  assistance,  and  should  be  permitted 
to  stand  or  fall  by  its  own  Inherent  merits 
or  defects.  And  by  Brewer,  Judge,  in  Lewis 
v.  Commissioners,  supra:  "It  may  be  con- 
ceded that  two  or  more  questions  may  be 
submitted  at  a  single  election,  provided  each 
question  may  be  voted  on  separately,  so  that 
each  may  stand  or  fall  upon  its  own  merits. 
But  that  is  a  very  different  matter  from 
tacking  two  questions  together,  to  stand  or 
fall  upon  a  single  vote.  It  needs  no  argu- 
ment to  show  the  rank  injustice  of  such  a 
mode  of  submission.  By  It  several  interests 
may  be  combined,  and  the  real  will  of  the 
people  overslaughed.  By  this  combination  an 
unpopular  measure  may  be  tacked  on  to  one 
that  Is  popular,  and  carried  through  on  the 
strength  of  the  latter.  A  necessary  matter 
may  be  made  to  carry  with  it  some  private 
speculation  for  the  benefit  of  a  few.  Things 
odious  and  wrong  in  themselves  may  receive 
the  popular  approval  because  linked  with 
propositions  whose  immediate  consummation 
Is  deemed  essential.  It  is  against  the  very 
spirit  of  popular  elections,  that  aims  to  se- 
cure freedom  of  choice,  not  merely  between 
parties,  but  also  in  respect  to  every  office  to 
be  filled,  and  every  measure  to  be  determin- 
ed. A  voter  at  a  state  election  would  be 
shocked  to  be  told  that,  because  he  voted  for 
a  person  named  for  Governor  on  one  ticket, 
he  must  vote  for  all  other  persons  named 
thereon,  or  that,  voting  for  one  person,  he 
was  to  be  understood  as  voting  for  all.  He 
would  feel  that  his  freedom  of  choice  was 
infringed  upon.  None  the  less  is  it  so  by 
such  a  submission  as  this."  And,  continuing 
further,  he  said:  "A  mode  of  submission 
which  is  so  obviously  unjust,  so  contrary  to 
the  spirit  of  election,  and  has  received  such 
condemnation  from  the  courts  will  not  be  im- 
puted to  the  Intention  of  the  Legislature, 
unless  necessarily  demanded  by  the  language 
used."  Citations  made  with  approval  In  the 
learned  opinion  of  Chief  Justice  Fish  in  Rea 
v.  City  of  La  Fayette,  supra.  A  perusal  of 
the  authorities  will  disclose  that  in  much 


the  larger  number  of  them  the  rule  as  stated 
is  made  dependent  on  the  proper  interpreta- 
tion of  the  legislative  statutes  applicable  to 
and  controlling  the  question,  and  is  not  re- 
ferred by  them  to  any  constitutional  princi- 
ple. True,  the  Georgia  case,  above  cited, 
declares  that  "such  an  election  contravenes 
the  spirit  of  their  Constitution,  as  embodied 
in  the  requirement  that  'No  law  or  ordinance 
shall  pass  which  refers  to  more  than  one 
subject-matter,'  but,  so  far  as  examined,  no 
decision  rests  the  position  on  any  express 
constitutional  provision  except  the  case  from 
Colorado."  Denver  v.  Hayes,  supra.  In  that 
case  their  Constitution  specified  "that  no  city 
or  town  shall  contract  any  debt  by  loan  In 
any  form  except  by  means  of  an  ordinance, 

*  *  *  specifying  the  purposes  to  which 
the   funds   to   be   raised  shall   be   applied. 

*  *  *  But  no  such  debt  shall  be  created 
unless  the  question  of  incurring  the  same,  at 
a  regular  election,  •  •  •  shall  be  sanc- 
tioned by  a  majority  of  those  voting  on  the 
question,  by  ballot  deposited  in  a  separate 
ballot  box,  •  •  •  shall  vote  in  favor  of 
creating  the  debt,"  etc,  And  the  court,  con- 
struing the  section  and  a  statute  which  au- 
thorized the  creation  of  a  municipal  debt 
for  certain  specified  purposes,  held  that  the 
correct  interpretation  of  the  Constitution  and 
the  statute  was  one  and  the  same,  and  both 
required  that,  In  order  to  a  valid  election, 
the  voter  should  not  be  required  to  vote  for 
dual  propositions  on  a  single  ballot. 

[2]  But  the  Constitution  of  North  Caro- 
lina, while  It  clearly  requires  the  approval 
of  a  popular  vote  to  sanction  an  indebtedness 
for  any  purpose  other  than  for  necessary  ex- 
penses (article  7,  I  7),  and  contains  direct 
admonition  that  the  General  Assembly  shall 
safeguard  municipalities  so  as  to  prevent 
abuses  in  the  matter  of  taxation,  assessment, 
and  the  Incurring  of  debts  (article  8,  I  4), 
deals  with  the  subject  otherwise  in  very  gen- 
eral terms;  the  exact  language  of  the  con- 
stitutional provisions  referred  to  being  as 
follows : 

Article  7,  §  7:  "No  debt  or  loan  except 
a  majority  of  voters.  No  county,  city,  town 
or  other  municipal  corporation  shall  contract 
any  debt,  pledge  its  faith  or  loan  its  credit, 
nor  shall  any  tax  be  levied  or  collected  by 
any  officers  *of  the  same  except  for  the  neces- 
sary expenses  thereof,  unless  by  a  vote  of 
the  majority  of  the  qualified  voters  therein." 

Article  8,  S  4:  "Legislature  to  provide  for 
organizing  cities,  towns,  etc.  It  shall  be  the 
duty  of  the  Legislature  to  provide  for  the  or- 
ganization of  cities,  towns,  and  incorporated 
villages,  and  to  restrict  their  power  of  taxa- 
tion, assessment,  borrowing  money,  contract- 
ing debts  and  loaning  their  credit,  so  as  to 
prevent  abuses  in  assessments  and  in  con- 
tracting debts  by  such  municipal  corpora- 
tions." 

In  view  of  the  very  general  terms  in  which 
these  provisions  are  expressed  and  the  un- 
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doubted  position  that,  except  where  regulated 
by  the  Constitution,  this  question  of  election 
methods  is,  to  a  large  extent,  legislative  in 
its  character,  we  conclude  that  an  election 
of  the  kind  we  are  discussing  does  not  with 
us  offend  against  any  constitutional  princi- 
ple, and,  as  to  the  methods  of  ascertaining 
the  popular  vote  and  the  restrictions  to  be 
imposed  upon  municipalities  in  respect  to 
taxation,  assessment,  and  the  contracting  of 
debts,  the  subject  is  left  in  a  large  measure 
to  legislative  discretion.  This  view  finds 
support  in  a  concurring  opinion  of  Chief  Jus- 
tice Jones,  in  one  of  the  South  Carolina  cases 
cited  (Johnson  v.  Roddy),  and  in  which  he 
say 8:  "I  concur  in  the  judgment.  When  the 
statute  confers  upon  the  municipality  the 
power  to  contract  for  waterworks  and  sew- 
erage in  an  aggregate  sum,  and  to  submit 
the  question  of  bond  issue  therefor  as  a  sin- 
gle proposition,  I  do  not  think  the  courts 
have  a  right  to  interfere  because,  in  their 
view,  such  submission  is  unwise  and  danger- 
ous. If  the  municipal  action  is  within  stat- 
utory power  granted  and  no  constitutional  in- 
hibition appears,  courts  cannot  annul."  And 
the  latter  portion  of  the  citation  from  Judge 
Brewer's  opinion,  supra,  "A  mode  of  sub- 
mission which  is  so  obviously  unjust,  so  con- 
trary to  the  spirit  of  election,  and  has  re- 
ceived such  condemnation  from  the  courts 
will  not  be  Imputed  to  the  Intention  of  the 
Legislature,  unless  necessarily  demanded  by 
the  language  used,"  gives  clear  Indication 
that  the  distinguished  jurist  regarded  and 
was  dealing  with  the  subject  as  being  with- 
in legislative  control.  Two  decisions  of  this 
court  are  in  general  approval  of  this  posi- 
tion (Irumberton  v.  Nuveen  Co.,  144  N.  C. 
303,  56  S.  E.  940,  and  Smith  v.  Belhaven,  150 
N.  C.  156,  63  S.  E.  610),  and,  while  the  ques- 
tion of  voting  in  separate  ballot  boxes  was 
chiefly  urged  upon  our  attention,  an  exami- 
nation of  the  record  and  decision  of  the  last 
case  will  disclose  that  the  question  of  voting 
for  dual  propositions  on  a  single  ballot  was 
also  presented,  and  such  an  election  was  up- 
held because  the  statute  clearly  provided 
that  the  vote  should  be  taken  in  that  way. 

From  these  considerations  and  the  authori- 
ties cited,  we  take  it  as  established  In  this 
state: 

(1)  That  In  reference  to  the  question  we 
are  discussing  the  method  of  voting  on  a 
proposition  of  municipal  Indebtedness  under 
all  ordinary  conditions  Is  for  the  Legislature. 

[3]  (2)  In  view  of  the  position  so  generally 
recognized  that,  where  a  popular  vote  is  re- 
quired, the  voter  should  be  afforded  oppor- 
tunity to  cast  his  ballot  for  a  single  proposi- 
tion, an  act  of  the  Legislature  will  mot  be 
construed  as  authorizing  an  election  in  con- 
travention of  this  principle  unless  such  pur- 
pose is  expressed  in  clear  and  unmistakable 
terms. 

Applying  these  principles  to  the  cause  In 


hand,  we  are  of  opinion,  as  stated,  that  this 
election  must  be  declared  invalid.  While 
some  of  the  decisions  have  perhaps  gone  too 
far  in  holding  that  several  propositions  shall 
be  considered  distinct  and  unrelated,  here  is 
an  aggregate  Indebtedness  of  $350,000,  em- 
bracing various  propositions,  some  of  them 
undoubtedly  distinct  and  voted  on  by  the  sin- 
gle ballot,  containing  the  words  "approved" 
or  "not  approved,"  as  the  case  may  be,  and 
there  is  nothing  in  section  46  of  the  charter, 
as  we  construe  it,  which  requires  or  permits 
that  these  differing  questions  should  be  voted 
for  on  a  single  ballot 

[4]  While  the  various  purposes  are  enum- 
erated in  the  section,  the  law  provides  that 
"an  ordinance  specifying  the  purpose  of  the 
debt  and  the  amount  thereof  shall  be  first 
passed.  Almost  the  very  language  made  the 
basis  of  the  decisions  cited,  in  which  elec-  * 
tions  of  the  kind  have  been  declared  invalid, 
and  the  result  is  not  changed  or  in  any  way 
affected  by  the  general  provision:  "With 
such  regulations  and  rules  governing  such 
voting  as  the  board  of  aldermen  may  pre- 
scribe." This,  in  our  opinion,  refers,  and 
was  only  intended  to  refer,  to  the  time  and 
place  of  voting  and  other  merely  formal  reg- 
ulations concerning  the  elections,  and  may 
not  be  construed  as  authorizing  the  board  of 
aldermen  to  provide  for  and  hold  an  election 
in  direct  contravention  of  the  wise  and 
wholesome  principle  that  a  voter  should  not 
be  required  to  vote  on  single  ballot  for  two 
or  more  distinct  and  entirely  unrelated  prop- 
ositions. We  are  of  opinion,  and  so  hold, 
that  the  demurrer  of  defendant  must  be  sus- 
tained, and  this  will  be  certified  that  judg- 
ment to  that  effect  be  entered. 

Reversed. 
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COLUMBIA 

(Supreme  Court  of  South  Carolina.     April  11. 

1912.) 

Banks  and  Banking  (§  149*)— Payment  of 
Forged  Checks— Recovery  Back. 

A  bank  took  a  check  payable  to  itself 
drawn  on  another  bank  from  a  person  repre- 
senting himself  to  be  a  depositor  in  the  drawee 
bank,  without  requiring  any  identification. 
The  check  was  paid  by  the  drawee,  but  it  sub* 
sequently  discovered  that  the  signature  was  a 
forgery.  Held,  that  the  negligence  of  the 
drawee  in  not  discovering  the  forgery  before 
payment  was  not  available  to  the  payee  in  an 
action  to  recover  back  the  amount  paid;  the 
rule  that  a  bank  should  know  the  signatures 
of  its  depositors  not  being  available  to  a  par- 
ty representing  to  the  bank  that  a  check  pre- 
sented by  it  is  the  check  of  a  depositor,  where 
it  has  taken  no  precaution  to  ascertain  wheth- 
er such  is  the  fact 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  453,  454;  Dec  Dig.  I 
149.«) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Robt  Aldrich,  Judge. 
"To  be  officially  reported." 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Aep'r  Indexes 
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Action  by  the  Newberry  Savings  Bank 
against  the  Bank  of  Colombia.  From  a  judg- 
ment on  a  directed  verdict  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

D.  W.  Robinson,  for  appellant  Barron, 
Moore,  Barron  ft  McKay,  for  respondent 

WOODS,  X  In  this  case  the  circuit  judge 
directed  a  verdict  in  favor  of  the  plaintiff. 
As  the  main  question  involved  in  the  appeal 
is  whether  there  was  any  view  of  the  evi- 
dence which  would  have  warranted  a  verdict 
for  the  defendant,  we  state  the  evidence  from 
the  defendant's  standpoint 

On  March  21, 1907,  a  man,  who  represented 
himself  to  be  R.  L.  Crooks,  and  who  had  in 
his  possession  a  depositor's  passbook  issued 
to  R.  L.  Crooks  by  Newberry  Savings  Bank, 
went  into  Bank  of  Columbia  and  asked  to 
have  cashed  a  check  purporting  to  be  signed 
by  Crooks  for  $100  in  favor  of  .Bank  of 
Columbia  on  Newberry  Savings  Bank.  Mr. 
Gibbes,  cashier  of  Bank  of  Columbia,  asked 
Mr.  Norwood,  cashier  of  Newberry  Savings 
Bank,  by  telephone,  If  the  check  of  R.  L. 
Crooks  on  his  bank  for  $100  would  be  good, 
and,  on  receiving  an  affirmative  answer, 
cashed  the  check.  The  Bank  of  Columbia 
then  indorsed  the  check:  "Pay  any  bank  for 
account  of  the  Bank  of  Columbia.  T.  H. 
Gibbes,  Cashier" — and  sent  it  forward 
through  its  correspondent  bank.  The  New- 
berry Savings  Bank  paid  the  check*  on  its 
presentation  by  the  Exchange  Bank  of  New- 
berry. A  second  check  for  $160,  dated  April 
1,  1007,  was  cashed  by  Bank  of  Columbia 
and  paid  by  Newberry  Savings  Bank  under 
like  circumstances.  In  May,  1908,  more  than 
a  year  after  these  transactions,  Crooks  hav- 
ing occasion  to  go  to  the  Newberry  Savings 
Bank,  the  officers  of  that  bank  discovered 
that  the  man  to  whom  the  Bank  of  Columbia 
had  paid  the  money  was  not  Crooks,  and  that 
his  name  had  been  forged.  Very  soon  after 
demand  was  made  by  Dr.  Mcintosh,  presi- 
dent of  Newberry  Savings  Bank,  on  the  Bank 
of  Columbia  for  the  repayment  of  the  money, 
and  the  demand  was  refused. 

Mr.  Gibbes,  cashier  of  the  defendant  bank, 
died  before  the  trial;  but  other  officers  of 
the  bank  who  were  present  and  participated 
in  the  transactions  testified  that  the  drawer 
of  the  checks  was  a  stranger,  and  they  were 
unable  to  show  that  any  identification  was 
required  of  him.  Notwithstanding  this  evi- 
dence of  negligence  on  its  part,  the  defendant 
bank  contended  that  the  cause  should  have 
been  submitted  to  the  jury  because  of  the 
negligence  of  the  plaintiff  bank:  "(1)  In  not 
discovering  the  forgery  more  promptly.  (2) 
In  not  notifying  the  defendant  bank  after 
the  first  forgery,  in  order  that  said  bank 
might  not  have  cashed  the  second  or  third 
*  forgery,  and  might  have  apprehended  the 
forger  and  protected  itself.  (3)  In  not  having 
or  keeping  the  genuine  signature  of  its  cus- 
tomers and  in  not  comparing  the  signature 


of  its  customer  with  such  genuine  signature. 
(4)  In  paying  a  check  which  contained  a  re- 
stricted indorsement  only  for  collection  with- 
out any  effort  to  establish  the  genuineness 
of  the  signature.  (5)  And  that  defendant  has 
been  misled  and  has  changed  its  situation 
for  the  worse  in  reliance  upon  the  conduct  of 
the  plaintiff." 

In  fixing  the  relations  and  obligations  of 
the  parties,  we  first  consider  the  effect  of 
the  indorsement  "pay  to  any  bank  for  ac- 
count of  Bank  of  Columbia,  S.  C."  The  un- 
disputed proof  was  that  this  meant  that  the 
Bank  of  Columbia  had  not  parted  with  the 
title  to  the  check,  but  had  only  appointed  the 
bank  presenting  the  check  its  agent  to  col- 
lect In  thiB  respect  the  case  stands,  there- 
fore, precisely  as  if  an  officer  of  the  Bank  of 
Columbia  had  gone  to  Newberry  and  pre- 
sented the  check  as  that  of  R.  L.  Crooks  and 
demanded  and  received  payment  therefor. 
The  case  then  comes  to  this:  Does  the  per- 
son who  has  himself  taken  the  check  in  his 
own  favor,  and  who  himself  presents  it  and 
demands  payment  of  the  bank  on  which  it 
is  drawn,  represent  to  the  bank  that  the 
signature  is  genuine,  and  is  he  responsible  if 
it  turns  out  that  the  signature  is  not  gen- 
uine and  that  he  took  no  precautions  to  iden- 
tify the  person  who  signed  it? 

The  person  or  bank  to  whom  the  money 
is  paid,  in  such  circumstances,  receives  the 
money  of  another  on  the  faith  of  an  untrue 
representative  that  he  has  dealt  with  and 
received  the  check  from  the  person  whose 
name  is  signed  to  it  The  rule  that  a  bank 
should  know  the  signature  of  its  customers 
is  not  available  to  one  who  represents  to  the 
bank  that  he  holds  in  his  hand  the  check  of 
the  customer  without  having  taken  precau- 
tions to  ascertain  the  Identity  of  the  person 
with  whom  he  was  dealing.  The  law  is  thus 
stated  in  Ford  v.  People's  Bank,  74  S.  O. 
180,  54  S.  E.  204,  10  L.  B.  A.  (N.  S.)  63,  114 
Am.  St  Rep.  986,  7  Ann.  Cas.  744,  quoting 
from  National  Bank  v.  Bangs,  106  Mass.  441, 
8  Am.  Rep.  349:  "To  entitle  the  holder  to 
retain  money  obtained  by  a  forgery,  he 
should  be  able  to  maintain  that  the  whole 
responsibility  of  determining  the  validity  of 
the  signature  was  placed  upon  the  drawee, 
and  that  the  negligence  of  the  drawee  was 
not  lessened,  and  that  he  was  not  lulled  into 
a  false  security,  by  any  disregard  of  duty  on 
his  (the  holder's)  own  part,  or  by  the  failure 
of  any  precaution  from  which  his  implied  as- 
sertion In  presenting  the  check  as  a  sufficient 
voucher  the  drawee  had  a  right  to  believe  he 
had  taken."  This  case  is  much  stronger  in 
favor  of  the  drawee  bank  than  the  Ford 
Case,  for  there  the  bank  which  received  the 
money  did  not  take  the  draft  from  the  per- 
son who  signed  it,  but  from  an  indorsee  in 
the  usual  course  of  business. 

All  of  the  authorities  cited  by  the  appel- 
lant relate  to  the  obligation  of  the  payee 
bank  to  know  the  signature  of  its  customers 
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as  against  a  bank  not  dealing  with  the  draw- 
er but  taking  the  check  by  indorsement  from 
others.  None  of  them,  and  none  that  we 
have  been  able  to  find,  exempt  a  bank  from 
liability  to  refund  money  which  it  has  re- 
ceived on  a  forged  check  taken  by  it  directly 
from  the  forger.  On  the  contrary,  in  Bank 
of  St  Albans  v.  Farmers'  Bank,  10  Vt  141, 
33  Am.  Dec.  188,  the  court  said:  "It  seems 
now  well  settled  that  a  person  giving  a  se- 
curity in  payment  or  procuring  it  to  be  dis- 
counted vouches  for  its  genuineness."  The 
same  principle  is  laid  down  in  Nat  Bank  of 
America  v.  Bangs,  106  Mass.  141,  8  Am.  Rep. 
349.  The  courts  with  practical  unanimity  go 
at  least  to  the  extent  of  holding  that  a  bank 
which  takes  a  forged  check  without  taking 
due  care  to  ascertain  its  genuineness  must 
refund  the  money  paid  to  it  by  the  drawee 
bank.  See  note  to  First  Nat  Bank  v.  Bank 
of  Wyndmere,  10  L.  R.  A.  (N.  S.)  58. 

On  the  same  reasoning  the  defendant  can- 
not avail  itself  of  the  position  that  the  plain- 
tiff should  have  ascertained  and  given  notice 
long  before  it  did  that  the  checks  were  gen- 
uine. The  defendant  had  been  negligent  in 
failing  to  have  the  drawer  of  the  checks 
identified,  and  had  lulled  the  plaintiff  into 
confidence  and  repose  by  presenting  the 
check  as  genuine.  The  plaintiff  had  nothing 
to  arouse  its  suspicions  or  suggest  examina- 
tion afterwards  until  it  actually  discovered 
the  forgeries,  and  it  then  Immediately  noti- 
fied the  defendant 

It  thus  appears  that,  disregarding  all  the 
evidence  to  which  defendant  objected,  and 
considering  only  the  facts  proved  or  not  dis- 
puted by  the  defendant  the  plaintiff  is  en- 
titled to  recover.  This  conclusion  makes  un- 
necessary the  consideration  of  the  exceptions 
alleging  error  in  the  admission  of  testimony. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  G.  J.,  and  HYDRICK,  WATTS, 
and  FRASBR,  JJ.,  concur. 

(91  S.  C.  291) 

GUY  v.  OSBORNE  et  at 

(Supreme  Court  of  South  Carolina.    April  11, 

1912.) 

1.  Wills  (f  614*)— Life  Estates  —  Limita- 
tion TO  18SUK. 

A  devise  to  a  person  during  his  natural 
life  and  after  his  death  to  his  surviving  is- 
sue" gives  the  first  devisee  only  a  life  estate, 
and  not  a  conditional  fee. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  ft  1393-1416;    Dec  Dig.  §  614.*] 

2.  Wills  (8  498*)— Designation  of  Devisees 
— "Subviving  Issue/' 

A  testator  devised  land  to  his  nephew 
daring  his  natural  life,  and  at  his  death  to  his 
surviving  issue.  He  also  provided  that,  if  his 
nephew  died  without  surviving  issue,  "the  land 
herein  bequeathed  to  his  children"  should  be 
disponed  of  as  directed.  Held  that,  although 
"surviving  Issue"  without  qualification  ordi- 
narily means  heirs  of  the  body,  the  subsequent 


provision  of  the  will  showed  that  the  testator 
meant  surviving  children,  and  hence  that  the 
issue  of  a  child  of  the  nephew  who  died  before 
the  nephew  would  take  no  interest  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ft  1087-1089;    Dec.  Dig.  5  498.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  6825-6832.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  B.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  Martha  C.  Guy  against  Martha 
B.  Osborne  and  another.  From  the  judg- 
ment, the  parties  bring  cross-appeals.  Re- 
versed. 

Hart  ft  Hart,  for  Martha  C  Guy.  A.  G. 
Brlce,  for  Martha  E.  Osborne.  Witherspoon 
ft  Spencers  and  J.  S.  Brlce,  for  Mary  A. 
Rainey. 

WOODS,  J.  John  Blair  died  in  1848,  leav- 
ing a  will  which  contained  the  following  de- 
vise: "To  my  nephew  Samuel  Blair,  during 
his  natural  life,  I  give  and  bequeath  in 
trust,  and  at  his  decease,  I  give  and  be- 
queath to  his  surviving  issue,  *  *  *  my 
tract  of  land  (describing  the  lands).  But 
should  my  said  nephew  die  without  any  sur- 
viving issue  of  his  body,  *  *  *  the  said 
lands  *  *  *  herein  bequeathed  to  his 
children,  I  allow  to  descend  the  one  half  to 
my  nephew  John  B.  Lowrey  or  to  his  chil- 
dren; and  the  other  half  to  the  children  of 
my  half  cousin  James  Blair,  senr."  Samuel 
Blair,  the  devisee,  married  in  January,  1848, 
and  his  first  child  was  born  in  July,  1849, 
after  the  death  of  the  testator.  Two  chil- 
dren of  Samuel  Blair,  Martha  C.  Guy  and 
John  C.  Blair,  survived  their  father,  who 
died  in  October,  1907.  Another  child,  Mary 
Agnes  Patrick,  predeceased  her  father,  leav- 
ing children. 

The  questions  submitted  to  the  circuit  court 
and  brought  by  appeal  to  this  court  are: 
Did  Samuel  Blair  take  a  fee  conditional? 
If  not,  did  the  expression,  "surviving  issue," 
refer  to  issue  generally,  so  that,  after  the 
death  of  Samuel  Blair,  the  land  passed  to 
his  surviving  children,  and  the  children  of 
his  predeceased  daughter,  or  did  testator  so 
limit  the  meaning  of  the  expression  as  to  ex- 
clude all  issue  of  Samuel  except  his  children 
living  at  the  time  of  his  death?  The  circuit 
court  held  that  at  the  death  of  Samuel  his 
two  surviving  children  took  one-third  of  the 
land,  and  the  children  of  the  deceased  child, 
Mary  Agnes  Patrick,  the  remaining  third. 

[1]  The  testator  by  limiting  the  devise  in 
remainder  to  the  surviving  issue  of  Samuel 
Blair,  instead  of  to  his  issue  in  indefinite  suc- 
cession, gave  Samuel  a  life  estate,  and  not 
a  fee  conditional.  McCorkle  v.  Black,  7 
Rich.  Bq.  407;  Gadsden  v.  Desportes,  39  S.  C. 
181,  17  S.  B.  706;  Davenport  v.  Askew,  69 
S.  C.  292,  48  S.  B.  223,  104  Am.  St  Rep. 
798. 
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[2]  The  court  has  recently  held  that  the 
word  "issue"  used  without  qualification  will 
be  generally  construed  to  have  the  same 
import  as  the  words  "heirs  of  the  body.*' 
Rembert  v.  Catoe,  89  S.  C.  198,  71  S.  E.  959. 
Therefore,  if  the  words  "surviving  issue" 
stood  without  further  qualification,  all  who 
were  heirs  of  the  body  of  Samuel  Blair 
would  take  at  his  death  in  the  proportion 
fixed  by  the  statute  of  distribution.  But 
the  words  "issue  or  heirs  of  the  body"  are 
often  construed  to  mean  children,  when  the 
testator  has  clearly  expressed  his  intention 
to  use  the  words  in  that  sense.  Duckett  v. 
Butler,  67  S.  C.  130,  45  S.  E.  137;  Rembert 
v.  Catoe,  supra;  Reeves  v.  Cook,  71  S.  C. 
275,  51  S.  E.  93.  In  saying  immediately  aft- 
er the  direct  devise  to  Samuel  for  life  and 
after  his  death  to  "his  surviving  issue,"  "the 
said  lands  *  •  *  herein  bequeathed  to 
his  children,  I  allow  to  descend,"  etc.,  the 
testator  clearly  Indicated  that  he  meant  to 
use  the  words  "his  surviving  issue"  in  the 
sense  of  his  surviving  children.  It  follows 
that  the  remainder  was  to  the  surviving 
children  of  Samuel  Blair  to  the  exclusion  of 
the  children  of  a  child  who  did  not  survive 
him. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed.' 

GARY,  C.  J.,  and  HYDRICK  and  PRA- 
SER,  JJ.,  concur.     WATTS,  J.,  disqualified. 

(91  S.  C.  284) 

HTJRSEY  v.  SURLES  et  al. 

(Supreme  Court  of  South  Carolina.    April  10, 

1912.) 

1.  Vbndob  and  Pubchaseb  (§  342*)— Con- 
tracts—Breach— Remedy  of  Purchaser. 

On  the  vendor's  breach  of  the  contract,  the 
purchaser  may  sue  for  specific  performance, 
or  he  may  elect  to  regard  the  contract  at  an 
end,  and  sue  for  damages. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  1018,  1019;  Dec.  Dig. 
I  342.*] 

2.  Vendor  and  Purchaser  (|  350*)— Con- 
tracts—Breach— Remedy  or  Purchaser. 

Where  a  purchaser  sues  for  the  vendor's 
breach  of  contract,  the  contract  is  admissible 
to  show  the  obligation  of  the  vendor,  and  the 
measure  of  benefit  the  purchaser  would  have 
derived  from  its  performance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  1043-1046;  Dec.  Dig. 
I  350.*] 

3.  Wills  (5  68*)— Contracts  to  Devise  or 
Bequeath— Rights  and  Remedies  on 
Breach. 

Where  a  person  who  has  agreed  for  a 
valuable  consideration  to  make  a  devise  or  be- 
quest breaches  the  contract,  the  other  party 
may  elect  to  regard  the  contract  as  at  an  end 
and  sue  for  damages. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  178-182;  Dec.  Dig.  §  68.*] 

4.  Executors  and  Administrators  (S  449*) 
—Contracts  to  Devise— Actions— Issues, 
Proof,  and  Variance. 

A  complaint  in  an  action  against  execu- 
tors for  services  rendered  testator  in  his  life- 


time, which  alleges  that  testator  promised 
generally  that  he  would  compensate  plaintiff 
for  his  services,  is  supported  by  evidence  of 
a  promise  by  testator  to  devise  a  specific 
tract  of  land  for  such  services,  but  the  com- 
pensation is  limited  to  the  value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  1850-1854; 
Dec  Dig.  §  449.*] 

5.  Wills    (§   68*)— Contracts  to   Devise- 
Actions— Question  for  Jury. 

Where,  in  an  action  against  executors  for 
compensation  for  services  rendered  testator  in 
his  lifetime,  pursuant  to  a  contract  to  devise 
a  specific  tract,  the  issue  was  whether  the 
contract  was  made,  the  jury  in  determining 
the  question  of  fact  must  consider  all  the  evi- 
dence, the  relations  of  the  parties,  their  busi- 
ness habits,  and  the  circumstances  shown  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  178-182;  Dec.  Dig.  5  68.*] 

6.  Trial   (§  194*)— Instructions— Invading 
Province  of  Jury. 

Where,  in  an  action  for  services  rendered 
a  decedent  in  his  lifetime,  the  evidence  was 
not  so  clear  as  to  warrant  the  judge  in  say- 
ing that  there  was  a  presumption  either  way 
whether  the  services  were  intended  to  be 
gratuitous  but  there  was  evidence  on  both 
sides  of  the  question,  a  charge  that,  if  plain- 
tiff rendered  the  services  and  decedent  accept- 
ed them,  the  law  implied  a  contract  on  his 
part  to  pay  for  them,  was  objectionable  as  a 
charge  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent- 
Dig.  §§  413,  439-441,  446-454,  456-466;  Dec- 
Dig.  §  194.*] 

7.  Executors  and  Administrators  (§  267*) 
—Demands  Drawing  Interest. 

A  demand  for  services  rendered  a  deced- 
ent in  his  lifetime  pursuant  to  his  contract  to 
pay  therefor  is  not  an  interest-bearing  de- 
mand, and  in  an  action  for  the  services, 
brought  against  decedent's  executors,  a  charge 
allowing  interest  from  the  date  of  decedent's 
death  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1032-1043; 
Dec.  Dig.  §  267.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;  J.  W.  De  Vore,  Judge. 

"To  be  officially  reported." 

Action  by  John  A.  Hursey  against  Allen 
Surles  and  another,  executors  of  Archibald 
B.  Surles.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

James  W.  Johnson  and  Livingston  &  Gib- 
son, for  appellants.  Sellers  &  Moore,  for  re- 
spondent 

WOODS,  J.  In  this  action  of  John  A. 
Hursey  against  the  executors  of  Archibald 
Surles  to  recover  compensation  for  alleged 
services  rendered  to  Surles  in  his  lifetime, 
the. plaintiff  recovered  judgment  for  $1,866.- 
25.  The  more  Important  questions  made  by 
the  appeal  depend  on  the  court's  view  of  the 
scope  of  the  issues  made  by  the  following 
material  allegations  of  the  pleadings.  The 
complaint  alleges:  "That  at  the  time  of  the 
death  of  the  said  Archibald  B.  Surles,  the 
testator  of  the  defendants,  he  was  indebted 
to  the  plaintiff  upon  an  account  for  services 
rendered  by  the  plaintiff  to  and  for  the  tes- 
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tator  in  bis  lifetime,  extending  over  a  period 
of  a  little  over  11  years  and  6%  months  im- 
mediately preceding  his  death.  That  said 
services  were  of  a  business  nature  performed 
by  the  plaintiff  at  the  instance  and  at  the 
request  of  the  defendants'  testator  in  the 
conduct  and  management  of  his  extensive 
business  and  property  interests  in  and  around 
the  town  of  Dillon,  In  said  county  and  state. 
That  said  services  consisted  generally  in 
making  and  drawing  up  contracts  with  his 
tenants  in  said  town,  leasing  his  houses  and 
lands  therein,  collecting  and  enforcing  the 
collection  of  his  rents  therein,  looking  after 
the  repairs  on  his  houses  and  about  the 
premises  thereof,  conducting  his  private  cor- 
respondence,  looking  after  the  insurance  of 
his  buildings,  collecting  his  rents  on  a  part 
of  his  farm  outside  of  said  town,  and  doing 
and  performing  any  and  all  acts  and  services 
in  connection  with  his  extensive  interests  in 
the  town  of  Dillon  outside  and  apart  from 
his  mercantile  business  in  said  town,  when- 
ever called  upon  to  do  so  by  the  said  tes- 
tator at  all  times,  and  under  all  and  vary- 
ing circumstances,  under  a  contract  made  by 
the  plaintiff  with  the  said  testator  that  he 
would  amply  compensate  the  plaintiff  there- 
for. That  said  services  so  rendered  as  afore- 
said by  the  plaintiff  for  and  on  behalf  of 
said  testator  for  the  time  aforesaid  were 
and  are  reasonably  worth  the  sum  of  $6,035, 
no  part  of  which  has  been  paid,  although  the 
plaintiff  has  demanded  of  the  executors  pay- 
ment of  the  same."  The  defendants  meet 
this  allegation  by  saying  in  their  answer: 
'They  deny  emphatically  all  the  other  alle- 
gations of  said  complaint,  and  they  allege 
that  the  said  Archibald  B.  Surles  was  a  man 
of  rare  business  qualifications;  that  he  gave 
his  business  his  own  personal  attention;  that 
he  looked  after  all  the  details  of  his  busi- 
ness; that  he  paid  his  debts  promptly,  and 
by  judicious  and  close  attention  to  business 
massed  quite  a  fortune  during  his  lifetime; 
that  so  far  from  the  plaintiff  rendering  him 
assistance  the  said  Surles  set  the  plaintiff  up 
in  business,  and  contributed  largely  to  his 
support  for  many  years  prior  to  his  death, 
and  made  him  a  handsome  devise  in  his  will; 
that,  so  far  from  the  said  Surles  being  in- 
debted to  said  plaintiff  at  the  time  of  his 
death,  these  defendants  allege  that  if  an  ac- 
counting were  gone  into  between  plaintiff 
and  said  A.  B.  Surles  that  said  plaintiff 
would  be  largely  in  debt  to  the  said  Surles 
without  taking  into  consideration  the  devise 
in  question.  They  allege,  further,  that  said 
A.  B.  Surles  paid  the  plaintiff  all  demands 
he  may  have  had  against  him  during  his, 
the  said  A.  B.  Surles9,  lifetime." 

The  plaintiff  had  first  married  the  daugh- 
ter of  Surles,  and,  upon  her  death,  had  mar- 
ried a  second  time.  There  were  two  children 
of  the  first  marriage  who  were  living  at  the 
time  of  the  death  of  their  grandfather,  the 
testator.    The  plaintiff  and  the  testator  lived 


on  terms  of  intimacy  In  their  social  and  busi- 
ness relations  until  the  end  of  the  testator's 
life.  The  plaintiff  managed  Surles'  mercan- 
tile business  in  the  town  of  Dillon,  and  for 
him  collected  rents,  and  from  time  to  time 
attended  to  the  repair  of  buildings.  The  lot 
on  which  plaintiff  resided  was  devised  to 
him  by  Surles  on  the  condition,  expressed  in 
the  will,  that  he  should  properly  manage  and 
keep  up  the  stock  of  goods  for  the  benefit 
of  his  children  to  whom  it  had  been  be- 
queathed. 

In  support  of  the  specific  allegations  of 
the  complaint,  evidence  was  introduced  by 
the  plaintiff  tending  to  show  that  he  per- 
formed the  services  set  out  in  the  complaint 
as  the  representative  of  Surles.  As  evidence 
that  these  services  were  not  regarded  by  the 
parties  as  gratuitous,  the  wife  of  the  plain- 
tiff testified  with  respect  to  an  Interview  be- 
tween Surles  and  the  plaintiff:  "Q.  Well, 
now,  tell  in  your  own  words  how  that  con- 
versation arose,  who  brought  it  about,  and 
all  about  it?  A.  Well,  Mr.  Surles  asked  Mr. 
Hursey  himself  to  lock  up  the  store,  and 
come  to  dinner  with  him.  He  wanted  to 
have  a  private  conversation  with  us,  and  he 
brought  up  this  subject  himself.  He  told  us 
he  had  decided  to  marry,  and  this  marriage 
would  cause  him  to  have  to  make  some 
changes  in  the  business,  and  referred  to  the 
contract  he  had  with  Mr.  Hursey  about  tend- 
ing to  his  business  on  the  outside.  He  says, 
'You  know  I  have  given  you  a  three-horse 
farm,  and,  when  I  marry,  I  will  want  to 
change  that,  and  give  that  to  my  wife,'  and 
asked  Mr.  Hursey  if  he  was  willing  for  him 
to  give  him  18  acres  near  town  in  place  of 
that  three-horse  farm.  He  says,  'You  know 
the  house  and  lot  you  live  in  is  for  your  work 
on  the  Inside.  Now  I  ask  your  permission  to 
change  this  for  18  acres  near  town.'  Q. 
What  was  that  for?  A.  For  the  work  of 
collecting  rents,  etc.,  on  the  outside  of  the 
store.  Q.  Did  you,  state,  I  believe  you  said, 
that  the  contract  that  existed  between  them 
was  referred  to?  A.  Oh,  yes,  sir;  he  said  he 
wanted  to  change  the  contract  he  had  with 
him  ever  since  Mr.  Hursey  commenced  col- 
lecting rents  and  taking  charge  of  his  busi- 
ness." The  position  taken  by  defendants' 
counsel  in  support  of  the  motion  for  nonsuit 
was  that  the  evidence  was  conclusive  of  a 
fatal  variance  between  the  allegations  of  the 
complaint  and  the  proof,  in  that  the  aver- 
ment of  the  complaint  was  that  the  testator 
had  promised  generally  "that  he  would  am- 
ply compensate  the  plaintiff"  for  his  services, 
whereas  the  only  evidence  as  to  compensa- 
tion tended  to  show  a  promise  to  devise  a 
specific  tract  of  land.  Such  proof  it  was  con- 
tended might  sustain  an  action  for  the  spe- 
cific property  which  the  testator  had  agreed 
to  devise  on  the  authority  of  McKeegan  v. 
O'Neill,  22  S.  C.  454,  and  Fogle  v.  St  Michael's 
Church,  48  S.  G.  90,  26  S.  E.  09,  but  could 
not  support  an  action  of  quantum  meruit  for 
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the  value  of  the  services,  resting  on  an  al- 
leged general  promise  of  compensation. 

[1]  Upon  a  contract  for  the  sale  of  land  or 
other  property,  the  purchaser  may  sue  for 
the  specific  performance  of  the  contract,  or 
he  may  elect  to  regard  the  contract  at  an 
end  and  sue  for  damages  for  Its  breach. 

[2]  In  such  case,  If  the  suit  Is  for  the 
breach,  the  agreement  Is  Introduced,  not  for 
the  purpose  of  requiring  specific  performance 
of  it,  but  as  evidence  of  the  obligation  as- 
sumed by  the  seller,  and  of  the  measure  of 
benefit  the  purchaser  would  have  derived 
from  Its  performance. 

[3]  We  see  no  reason  why  a  contract  to 
make  a  devise  or  a  bequest  should  In  this 
respect  stand  on  a  different  footing  from 
other  contracts.  When  the  person  who  has 
agreed  for  valuable  consideration  to  make 
the  devise  or  bequest  has  breached  the  con- 
tract, the  other  party  may  elect  to  regard 
the  contract  at  an  end  and  sue  for  the  loss 
or  damage  resulting  from  failure  to  make 
the  devise.  So,  If  the  plaintiff  had  alleged 
in  this  case  that  he  had  performed  valuable 
services  for  Surles,  and  that  Surles  had 
agreed  to  compensate  him  therefor  by  devis- 
ing to  him  a  certain  tract  of  land,  and  that 
he  had  breached  his  contract,  a  case  would 
be  stated  for  the  recovery  of  damages  for 
the  breach.  If  that  had  been  the  allegation, 
and  the  plaintiff  had  proved  the  services 
and  their  value,  and  the  promise  of  com- 
pensation, but  not  the  alleged  specific  prom- 
ise to  devise  the  land,  this  would  not  have 
been  such  a  failure  of  proof  as  to  be.  fatal 
to  the  action.  The  plaintiff  could  still  recov- 
er for  his  services,  but  the  recovery  could 
not  exceed  the  value  of  the  land  which  he 
had  alleged  was  to  be  devised. 

[4]  The  actual  case  before  us  Is  the  con- 
verse of  that  just  supposed.  The  plaintiff 
alleges  services  and  a  promise  of  ample 
compensation  but  without  specifying  the 
manner  of  compensation.  The  evidence  of- 
fered in  support  of  the  latter  allegation 
tends  to  prove  that  the  promise  of  compen- 
sation was  the  promise  to  devise  a  tract  of 
land.  This  evidence  does  not  defeat  his  ac- 
tion; but,  if  accepted  by  the  jury,  it  lim- 
its his  recovery  to  the  value  of  the  land. 
The  testimony  of  the  promise  to  make  the 
devise  is  available  to  the  plaintiff  only  as 
evidence  that  the  services  were  to  be  paid 
for;  but  it  is  available  to  the  defendant  as 
evidence  that  the  compensation  was  not  to 
go  beyond  the  value  of  the  land.  This  prin- 
ciple was  laid  down  and  applied  even  under 
the  strict  common-law  rules  of  pleading  in 
the  case  of  Barnes  v.  Gorman,  9  Rich.  297. 
There  the  plaintiff  declared  on  a  written 
Instrument  as  a  promissory  note,  and  also, 
in  a  separate  •  account,  in  indebitatus  as- 
sumpsit for  the  hire  of  a  slave.  It  was  held 
that  although  the  plaintiff  had  failed  alto- 
gether on  his  first  count,  as  the  Instrument 
sued  on  was  not  a  promissory  note,  yet  he 


might  recover  on  the  second  count,  using  the 
written  Instrument  as  evidence  of  the  hiring 
of  the  slave  and  the  promise  to  pay  the  hire. 
*  The  case  now  under  consideration  does 
not  fall  under  the  rule  often  laid  down  that 
there  cannot  be  a  recovery  on  a  quantum 
meruit  on  a  complaint  setting  up  an  express 
contract.  Fitzslmons  v.  Guanahani  Co.,  16 
S.  G.  192;  Birlant  v.  Cleckley,  48  S.  C.  298, 
26  S.  E.  600;  King  v.  Western  U.  Tel.  Co., 
84  S.  C.  73,  65  S.  E.  944.  On  the  contrary, 
here  the  allegation  Is  for  a  contract  to  com- 
pensate for  services  rendered,  and  the  evi- 
dence tends  to  prove  a  contract  to  com- 
pensate for  the  services,  the  evidence  not  be- 
ing at  variance  with  the  allegation,  but 
merely  going  beyond  it,  in  that  it  tends  to 
prove  a  contract  to  compensate  in  a  particu- 
lar manner;  that  Is,  by  devising  a  tract  of 
land.  The  motion  for  nonsuit  was  properly 
refused. 

[5]  The  question  whether  Surles  made  a 
contract  to  compensate  the  plaintiff  was  a 
question  for  the  jury,  in  the  consideration 
of  which  they  had  to  consider,  not  only  the 
direct  evidence  of  plaintiff's  wife,  but  the 
relations  of  the  parties,  their  business  hab- 
its, and  perhaps  a  number  of  circumstances 
shown  by  the  evidence. 

[6]  The  circuit  judge  in  the  following  in- 
struction on  this  subject  charged  the  jury, 
In  effect,  that,  even  if  the  express  contract 
was  not  proved,  yet,  if  the  services  alleged 
were  rendered,  the  verdict  must  be  for  the 
plaintiff,  because  the  law  would  Imply  a 
contract  to  pay  for  the  services.  "So,  if 
you  conclude  from  the  evidence  in  this  case 
that  the  plaintiff  rendered  the  service  that 
it  is  alleged  here  in  the  complaint  that  he 
rendered,  but  you  must  conclude  that  based 
on  the  evidence,  you  cannot  conclude  that 
simply  because  it  Is  alleged  in  the  com- 
plaint he  must  prove  it.  If  you  conclude 
that  he  rendered  the  service,  and  this  evi- 
dence satisfies  you  of  the  fact  that  he  ren- 
dered them,  and  the  party  to  whom  he  ren- 
dered those  services  accepted  them  and  re- 
ceived them,  why  the  law  would  imply  a 
contract  on  his  part  to  pay  for  them."  This 
was  clearly  a  charge  on  the  facts,  in  that  it 
Indicated  to  the  jury  that  the  relations  of 
the  parties  gave  no  Indication  that  the  serv- 
ices were  rendered  gratuitously.  The  evi- 
dence was  not  so  clear  as  to  warrant  the 
judge  in  saying  there  was  a  presumption 
either  that  the  services  were  intended  to  be 
gratuitous  or  that  they  were  not;  on  the 
contrary,  there  was  evidence  on  both  sides 
of  the  question  whether  the  relationship  of 
the  plaintiff  with  Surles  was  so  close  as  to 
indicate  that  the  services  were  rendered  and 
accepted  on  a  business  basis  as  a  favor  In 
the  ordinary  give  and  take  of  persons  con- 
nected by  social  and  family  ties.  This  is- 
sue was  erroneously  taken  from  the  jury  in 
the  sentence  of  the  charge  just  quoted.  Dash 
v.  Inabinet,  53  S.  C.  382,  31  S.  E.  297. 
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[7]  The  account  for  services  rendered  was 
not  an  interest-bearing  demand,  and  the  cir- 
cuit judge  erred  in  charging  that  interest 
was  recoverable  from  the  date  of  the  death 
of  Surles.  Schermerhorn  v.  Perman,  2  Bai- 
ley, 173;  Edwards  v.  Dargan,  30  8.  G.  177, 
$  S.  E.  858. 

The  other  exceptions  are  relatively  unim- 
portant and  relate  to  points  not  likely  to 
arise  on  a  second  trial. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 

GARY,  O.  JM  and  HYDRICK  and  WATTS, 
J  J.,  concur.  ERASER,  J.,  concurs  in  the  re- 
sult 


<137  Oft.  775) 

CARGILE  v.  STATE. 

{Supreme  Court  of  Georgia.    March  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  823*)— Tbiax— Instruc- 
tions—Duties  or  Jurors. 

An  instruction  that  the  jury  will  try -the 
-case  by  the  evidence  as  applied  to  the  law  giv- 
«n  in  charge  is  not  erroneous,  as  excluding 
a  consideration  of  the  prisoner's  statement, 
where  the  court  also  fully  instructs  the  jury 
on  the  effect  to  be  given  the  prisoner's  state- 
ment Tolbirt  v.  State,  124  Ga.  767,  53  S.  B. 
327. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1992-1995,  3158;  Dec.  Dig. 
I  823.*] 

2.  Criminal  Law  (§  922*)— Trial— Instruc- 
tions—Cross-examination  of  Accused. 

While  it  is  true  that  a  defendant  in  a  crim- 
inal case,  electing  to  make  a  statement,  is  not 
subject  to  cross-examination  without  his  con- 
sent, yet  as  this  provision  of  the  statute  is 
but  a  rule  of  trial  procedure,  it  is  the  better 
practice  to  omit  any  reference  to  it  in  the  gen- 
eral charge.  Nevertheless,  the  statement  of 
this  rule  of  procedure  in  the  general  charge 
will  not  ordinarily  be  ground  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  B  2210-2218;  Dec  Dig.  § 
922.*] 

3.  Charge  or  Court— Malice— No  Error. 

The    excerpts    from    the    charge    defining 
malice,   when  taken  in  connection  with   their 
-context,  are  not  erroneous. 

4.  Homicide  ()  809*)— Trial— Instructions. 

The  presiding  judge,  in  charging  on  the 
subject  of  voluntary  manslaughter,  should  not 
mingle  with  it  a  charge  on  the  subject  of  jus- 
tifiable homicide  under  the  doctrine  of  reason- 
able fears;  but  in  view  of  the  facts  disclosed 
by  the  evidence  in  this  case,  and  the  entire 
charge,  that  part  of  the  charge  complained  of, 
though  not  altogether  accurate,  will  not  require 
a  reversal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  649-656;   Dec.  Dig.  |  809.*] 

6.  Criminal  Law  (§  922*)— Trial— Instruc- 
tions. 

An  instruction  that:  "The  law  recognizes 
the  fact  that  there  is  in  the  breast  of  every 
human  being  a  passion  that  can  be  aroused 
and  to  such  an  extent  as  to  become  uncontrol- 
lable. During  that  time,  if  a  person,  acting 
under  such  passion  as  that,  kill  another,  he  is 
not  held  to  that  strict  accountability  that  he 
would   be   under   different  circumstances;    yet 


the  law  recognizes  the  fact  that  there  is  in 
every  breast  also  a  conscience,  which  speaks 
to  man  and  seeks  to  restore  him  back  to  rea- 
son and  to  his  duty  to  humanity"— is  not 
ground  for  a  new  trial,  notwithstanding  its 
somewhat  metaphysical  savor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2210-2219;  Dec  Dig.  § 
922.*] 

6.  Homicide  (|  19*)— Murder— Malice. 

" Although  there  may  be  mutual  intention 
and  agreement  to  fight,  yet  if  one  of  the  dis- 
putants kill  the  other  with  malice,  it  is  mur- 
der."   Freeman  v.  State,  70  6a.  736. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  82;   Dec.  Dig.  |  19.*] 

7.  Charge  or  Court— Insufficiency  or  Evi- 
dence—Discretion  or  Court— Refusal  or 
New  Trial. 

The  charge  was  very  favorable  to  the  de- 
fendant. The  evidence  supports  the  verdict, 
and  the  discretion  of  the  trial  court  in  refus- 
ing a  new  trial  should  not  be  disturbed. 

Error  from  Superior  Court,  Fayette  Coun- 
ty;   Robt  T.  Daniel,  Judge. 

Henry  Cargile  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

J.  W.  Culpepper,  J.  W.  Shell,  and  J.  F. 
Golightly,  for  plaintiff  in  error.  J.  W.  Wise, 
Sol.  Gen.,  A.  O.  Blalock,  T.  S.  Felder,  Atty. 
Gen.,  and  L.  0.  Dickson,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(11  Ga.  App.  48) 

ABBOTT  v.  STATE.     (No.  8,967.) 

(Court  of  Appeals  of  Georgia.    March  19,  . 
1912.    Rehearing  Denied  April  8, 
1912.) 

(SyUabuM  lu  the  Court.) 

1.  Intoxicating  Liquors  (if  184,  286*)  — 
Evidence— Sale  of  "Neab  jBekb.'* 

The  expression  "near  beer"  does  not  im- 
port an  intoxicating  liquor,  and  evidence  of  the 
sale  of  such  a  beverage,  without  proof  that  if 
drunk  to  excess,  it  will  produce  intoxication, 
will  not  support  a  conviction  of  violation  of  the 
prohibitory  law  contained  in  section  426  of  the 
Penal  Code  of  1910.  Sterner  v.  State,  5  Ga. 
App.  716,  63  S.  E.  602;   Campbell  v.  Thomas- 


ille, 


ville,  6  Ga.  App.  212,  64  &  E.  815. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  142-144,  300-322;  Dec. 
Dig.  Si  134,  286.*] 

2.  Intoxicating  Liquors  ({  236*)— Illegal 
Sale— Evidence. 

The  indictment  having  been  returned  Jan- 
uary 23,  1911,  and  the  trial  had  at  the  May 
term,  1911,  testimony  that  the  accused  sold  in- 
toxicating liquor  "within  the  last  two  years" 
does  not  show  with  sufficient  certainty  that  the 
sale  took  place  before  the  indictment  was 
found.  White  v.  State,  93  Ga.  47  (4),  19  S. 
E.  49. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  300-322;  Dec.  Dig.  1 
236.*] 

3.  Intoxicating  Liquors  (f  176*)— Illegal 
Sale-— Evidence. 

In  a  trial  under  an  indictment  charging  a 
violation  of  the  prohibitory  law  contained  in 
section  426  of  the  Penal  Code  of  1910,  evi- 
dence that  at  the  time  the  offense  is  alleged  to 
have  been  committed  the  accused  had  a  license 
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to'  tell  "near  beer9'  from  the  state,  county,  and 
municipal  corporation  in  which  the  law  is  al- 
leged to  have  been  violated  is  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  |  176.*] 

4.  Cbikinal  Law   (§  620*)  —  Fubnibhing 
Names  of  Witnesses. 

It  is  not  error  to  permit  the  state  to  in- 
troduce a  witness  whose  name  had  not  previ- 
ously been  furnished  the  accused  or  his  coun- 
sel, even  though  the  accused  had  not  waived 
the  furnishing  of  a  list  of  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1420-1429,  1432-1436;  Dec 
Dig.  |  629.*] 

5.  Criminal  Law  (§J  686,  1153*) —Trial  — 
Introduction  of  Evidence. 

It  is  within  the  discretion  of  the  court  to 
allow  a  case  reopened  at  any  stage  for  the  in- 
troduction of  additional  evidence,  and  the  re- 
viewing court  will  interfere  only  when  there 
has  been  a  gross  abuse  of  this  discretion. 
None  such  appears  in  the  present  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1619,  1620,  1625,  1626, 
3061-3066;  Dec.  Dig.  §{  686,  1153.*] 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Joe  Abbott  was  convicted  of  an  illegal 
sale  of  liquor,  and  brings  error.    Reversed. 

Max  Isaac,  for  plaintiff  in  error.  Ernest 
Dart,  SoL,  for  the  State. 

POTTLE,  J.  [1]  The  headnotes  sufficient- 
ly indicate  our  view  of  the  questions  with 
which  we  deem  It  necessary  to  deal.  The 
indictment  charged  the  accused  with  selling, 
keeping  on  hand  at  his  place  of  business, 
and  giving  away  to  induce  trade,  "alcoholic, 
malt,  spirituous,  and  intoxicating  liquors, 
and  intoxicating  bitters  and  drinks,  which, 
If  drunk  to  excess,  will  produce  intoxica- 
tion." All  of  the  witnesses  who  had  any 
knowledge  as  to  the  kind  of  drink  the  ac- 
cused had  been  selling  testified  that  it  was 
"near  beer,"  and  nonintoxlcating.  One  of 
the  state's  witnesses  said  he  drank  32  bot- 
tles one  day,  and  went  home  at  night  en- 
tirely sober.  The  general  prohibitory  law 
comprehends  only  such  beverages  as,  "if 
drunk  to  excess,  will  produce  intoxication." 


The  court  judicially  knows  that  many  kinds 
of  drinks  are  intoxicating.  But  the  term 
"near  beer"  does  not  import  such  a  drink. 
The  General  Assembly  having  expressly 
sanctioned  the  sale  of  "near  beer,"  if  any- 
thing, the  presumption  would  be  that  a  par- 
ticular beverage  having  this  name  was  non- 
Intoxicating.  Indeed,  this  court  has  defined 
"near  beer"  as  a  malt  liquor  containing  such 
a  small  percentage  of  alcohol  that  it  will 
not  produce  intoxication,  if  drunk  to  excess. 
Campbell  v.  Thomasvllle,  6  Ga.  App.  212,  64 
S.  E.  815. 

[f]  The  case  was  closed  with  proof  simply 
of  sales  of  "near  beer,"  and,  when  argument 
almost  concluded,  the  state  was  allowed  to 
reopen  the  case  and  introduce  a  witness, 
who  testified  that  on  one  occasion  he  bought 
a  pint  of  whisky  from  the  accused  and  paid 
him  45  cents  for  it  The  only  evidence  as 
to  the  date  of  the  sale  was  the  following  tes- 
timony of  this  witness:  "That  was  in  this 
county  and  within  the  last  two  years." 
While  the  state  may,  of  course,  show  that 
the  offense  was  conmitted  on  any  day  with- 
in the  limitation  period,  it  seems  to  be  tak- 
ing rather  an  unfair  advantage  to  rest  the 
case  upon  evidence  that  the  crime  was  com- 
mitted "within  two  years,  or  four  years," 
as  the  case  might  be.  An  honest  witness 
ought  certainly  to  be  able  to  state  the  date 
with  sufficient  exactness  to  indicate  the 
month,  or  at  least  the  season  of  the  year. 
But  as  to  this,  see  Chapman  v.  State,  18 
Ga.  736. 

[2]  However,  it  must  affirmatively  appear 
that  the  offense  was  committed  before  the 
finding  of  the  indictment,  and  this  is  not 
shown  by  evidence  that  the  criminal  act 
was  done  some  'time  within  two  years  before 
the  trial;  the  indictment  having  been  re- 
turned some  months  prior  thereto.  The 
court  should  have  granted  a  new  trial  upon 
the  ground  that  there  was  not  sufficient  evi- 
dence to  convict 

[8,4]  The  special  assignments  of  error 
were  without  merit. 

Judgment  reversed. 


•Fop  other  eases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Hep'r  Indexes 
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(70  W.  Va.  529) 

FIRST  NAT.  BANK  OF  GRAFTON  v.  DANS- 
ER et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1912.) 

(Syttahu§  ly  the  Court) 

L  Appeal  and  Bbbob  (|  781*)— Dismissal— 
Moot  Question* 

An  appeal  from  a  decree  setting  aside  con- 
veyances as  having  been  made  with  'intent  to 
hinder,  delay,  and  defraud  creditors  cannot  be 
dismissed  on  the  motion  of  the  appellee,  over 
the  objection  of  the  parties  to  the  deeds,  as  in- 
volving only  moot  questions,  on  proof  of  pay- 
ment of  the  debt  by  the  grantee  and  release  of 
the  decree  by  the  creditor,  subsequent  to  the 
date  of  the  decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  3122;   Dec.  Dig.  §  781.*] 

2.  Bills  and  Notes  (§  320*)  —Negotiable 
Note. 

The  defense  of  set-off  is  not  applicable  to 
a  negotiable  note,  transferred  for  an  adequate 
consideration  before  maturity,  even  though  the 
transferee  purchased  the  note  with  notice  of 
the  claim  of  set-off. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  760,  761;  Dec.  Dig.  § 
320.*] 

3.  Fraudulent  Conveyances  (§  277*)— Ade- 
quate Consideration— Burden  of  Proop. 

A  grantee  in  a  deed,  charged  with  having 
obtained  it  in  fraud  of  the  rights  of  a  creditor, 
must  clearly  prove  payment  of  a  fair  and  ade- 
quate consideration  for  the  property  after  the 
prior  indebtedness  to  the  attacking  creditor 
has  been  shown;  else  the  charge  of  fraud  will 
be  sustained. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  799,  809-814;  Dec 
Dig.  |  277.*] 

4.  Fraudulent  Conveyances  (§  101*)— Set- 
ting Aside— Confidential  Relations. 

A  deed  made  when  no  unsecured  indebted- 
ness is  shown  to  have  existed,  and  long  before 
the  debt  of  the  assignor  of  the  attacking  cred- 
itor was  contracted,  will  not  be  set  aside  as 
fraudulent,  merely  because  the  parties  thereto 
were  closely  relatedt  and  the  deed  was  with- 
held from  record  until  after  such  debt  was  con- 
tracted. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §  329;  Dec  Dig.  § 
101.*] 

Appeal  from  Circuit  Court,  Taylor  County. 

Bill  by  the  First  National  Bank  of  Grafton 
against  Elijah  T.  Danser  and  others.  Decree 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed in  part,  and  reversed  in  part 

W.  P.  Samples,  for  appellants.  Warder  & 
Robinson,  for  appellee. 

POFFENBARGER,  J.  The  decree  under 
review  on  this  appeal  set  aside  three  deeds 
as  having  been  made  In  fraud  of  the  rights 
of  creditors,  of  whom  the  plaintiff  was  one, 
holding  a  negotiable  promissory  note  for  the 
sum  of  $480  as  indorsee  of  Estella  Mallonee, 
executed  by  the  defendant  E.  T.  Danser,  rep- 
resenting the  unpaid  part  of  a  larger  note 
given  for  purchase  money  of  certain  personal 
property,  payment  whereof  was  secured  by 
a  deed  of  trust  on  such  property.     As  the 


deed  of  trust  did  not  provide  for  renewal 
of  the  original  note  *  in  whole  or  in  part, 
it  is  said  the  new  one  for  a  portion  of 
the  amount  is  not  secured  by  it. 

[1]  Two  of  the  deeds  were  executed  by  EI 
T.  Danser,  maker  of  the  note,  to  William 
J.  Danser,  his  brother,  and  the  other  to  Geo. 
A.  Danser,  another  brother.  After  the  de- 
cree, appealed  from,  William  J.  Danser  bor- 
rowed money  on  some  or  all  of  the  property 
so  conveyed  to  him,  and  satisfied  the  decree 
and  the  debt  involved  herein.  This  done, 
the  plaintiff  below,  appellee  here,  moved  to 
dismiss  the  appeal.  Though  his  motion  had 
been  overruled  prior  to  the  submission  of  the 
cause  in  this  court,  it  was  renewed  on  the 
submission  thereof.  By  the  arrangement 
made  after  the  decree,  William  J.  Danser 
was  placed  in  a  position  to  assert  a  claim 
against  his  grantor  for  breach  of  the  warran- 
ty in  the  deed,  of  which  the  decree  would  be 
evidence.  Hence  E.  T.  Danser,  who  was  not 
a  party  to  the  subsequent  transaction,  and 
denies  procurement  and  ratification  thereof, 
or  either,  is  still  affected  by  the  decree,  and 
has  done  no  act  operative  against  him  as  an 
estoppel.  Again,  the  adjudication  of  fraud 
against  William  J.  Danser  in  favor  of  the 
bank,  In  a  suit  to  which  he  was  a  party,  may 
preclude  his  right  of  subrogation  against  E.  T. 
Danser.  Clearly,  therefore,  the  payment  of 
the  debt  and  release  of  the  decree  do  not  set- 
tle all  rights  involved  in  the  appeal,  and  so 
reduce  it  to  one  presenting  only  moot  ques- 
tions. Kaufman  v.  Mastin,  66  W.  Va.  99,  66 
S.  E.  92,  25  L.  R.  A.  (N.  S.)  855.  All  three 
of  the  Dansers  have  appealed;  and  an  ap- 
peal cannot  be  dismissed  at  the  instance  of 
some  of  the  parties  over  the  protest  or  ob- 
jection of  others,  whose  interests  have  not 
been  extinguished.  Ferguson  v.  Miliender, 
32  W.  Va.  30,  9  S.  E.  38. 

The  new  note  was  dated  December  20, 
1908,  and  made  payable  180  days  after  date. 
On  the  25th  day  of  February,  1909,  W.  P. 
Samples  assigned  to  the  maker  an  account, 
partly  against  Mrs.  Mallonee  individually  and 
partly  against  her  and  others,  for  legal  serv- 
ices, amounting  to  $556.20.  On  the  9th  day 
of  March,  1909,  Danser  wrote  her  a  letter, 
purporting  to  Inclose  a  release  of.  the  deed 
of  trust,  requesting  her  to  execute  and  re- 
turn it,  and  notifying  her  of  an  assignment 
of  an  account  against  her  for  an  amount 
larger  than  the  sum  evidenced  by  the  note. 
Thereupon  she  indorsed  and  delivered  the 
note  to  the  plaintiff  herein,  the  First  Na- 
tional Bank  of.  Grafton,  in  payment,  it  is 
claimed,  of  two  notes,  executed  by  her  and 
her  husband  for  $200  and  $250,  respectively, 
then  held  by  the  bank. 

[2]  The  claim  assigned  by  Samples  is  re- 
lied upon  as  a  full  and  complete  bar,  by  way 
of  set-off,  to  the  debt  evidenced  by  the  note. 
As  to  whether  the  bank  had  notice  of  the 
claim  before  it  acquired  the  note,  there  is 
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great. conflict  In  the  evidence;  bnt  that  Is 
an  Immaterial  question,  since  the  note  was 
transferred  before  maturity.  If  it  had  been 
overdue,  the  Samples  claim,  or  a  portion  of 
it,  would  have  been  a  proper  set-off,  accord- 
ing to  some  authorities,  assuming  a  trans- 
fer after  notice  of  the  set-off  on  the  part 
of  the  transferee;  but  no  set-off  can  be  al- 
lowed the  maker  of  a  negotiable  instrument 
against  a  purchaser  thereof  for  value  before 
maturity,  even  though  he  had  notice  of  the 
claim.  Daniel,  Neg.  Instr.  §§  1435,  1437; 
Davis  v.  Noll,  38  W.  Va.  66,  17  S.  B.  791, 
45  Am.  St  Rep.  341;  Davis  v.  Miller,  14 
Grat  (Va.)  1;  Vann  v.  Marbury,  23  L.  R.  A. 
325,  note. 

[3]  Tested  by  the  rules  applicable  upon 
inquiries  as  to  fraud  in  conveyances,  working 
prejudice  to  creditors,  the  two  deeds  to  Wil- 
liam J.  Danser  were  fraudulent  in  the  sense 
of  intent  to  hinder  and  delay  the  collection 
of  the  Mallonee  note,  and*  perhaps,  to  defeat 
it  altogether.  One  of  them  recites  $1  and 
the  assumption  of  lien  debt  on  the  property 
as  consideration  for  the  conveyance,  and 
the  other  $300  in  money  for  the  grantor's  un- 
divided half  interest  in  the  property,  which 
it  conveys.  The  parties  were  brothers,  who 
seem  to  have  been  closely  related  in  their 
vocations  and  small  financial  transactions, 
as  well  as  by  blood.  No  actual  money  was 
paid,  except  the  recited  $L  The  recited  $300 
was  not  actual  money.  It  was  an  account 
for  labor,  the  exact  amount  of  which  neither 
of  the  parties  can  state,  and  no  itemization 
of  which  has  been  made.  No  book  account 
or  memorandum  of  it  has  been  produced  nor 
shown  to  exist.  Under  well-settled  princi- 
ples, this  la  an  insufficient  response  to  a 


charge  of  fraudulent  Intent  Colston  v.  Mil- 
ler, 55  W.  Va.  491,  47  S.  B.  268.  The  pur- 
chaser must  clearly  prove  payment  in  some 
way  of  a  fair  and  adequate  consideration. 
Butler  v.  Thompson,  45  W.  Va.  660,  31  S.  E. 
960,  72  Am.  St.  Rep.  838 ;  Conn  v.  Ward,  32 
W.  Va.  34,  9  S.  B.  41 ;  Rogers  v.  Verlander, 
30  W.  Va.  619,  5  S.  B.  847.  Supplementing 
this  evidence,  we  have  the  surrounding  cir- 
cumstances. B.  T.  Danser  was  endeavoring 
to  offset  the  note  with  an  assigned  account, 
for  which  no  actual  consideration  is  shown 
to  have  been  paid,  all  of  which  was  well 
known  to  William  J.  Danser;  and  the  two 
conveyances  to  him  were  closely  related  in 
time  to  this  transaction,  and  directly  in  the 
line  of  the  purpose  to  force  a  settlement 
upon  a  certain  basis,  In  which  the  grantee 
appears  to  have  participated  by  giving  notice 
of  the  claim  of  set-off. 

[4]  The  court  erred,  however,  in  setting 
aside  the  deed  to  Geo.  A.  Danser,  made  two 
years  before  the  debt  here  involved  was  con- 
tracted, and  recorded  at  a  time  at  which  that 
debt  was  secured  by  a  deed  of  trust,  and  at 
which  no  unsecured  indebtedness  to  any  one 
is  shown  to  have  existed.  Though  it  was 
withheld  from  record  for  more  than  two 
years,  this  unaided  circumstance  is  wholly 
insufficient  to  overcome  the  inference  of  good 
faith  arising  from  the  conditions  existing  at 
the  date  of  the  execution  of  the  deed. 

Our  conclusion  is  to  reverse  the  decree,  in 
so  far  as  it  set  aside  the  deed  from  B.  T. 
Danser  and  wife  to  Geo.  A*  Danser,  dated 
June  28,  1906,  and  holds  it  subject  to  the 
indebtedness  mentioned  and  described  in  the 
bill,  and  imposes  costs  upon  the  said  Geo.  A. 
Danser,  and  in  all  other  respects  to  affirm  it. 


N.d) 
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(168  N.  C.  472) 

STATE  ▼.  CASEY  et  aL 

(Supreme  Court  of  North  Carolina.    April  17, 

1912.) 

HOMICIDS    (I    840*)— AFPBA&— HaBICLESS   EB- 


Althongh  the  evidence  showed  the  accused 
to  have  been  guilty  of  murder  in  the  first  de- 
gree, if  guilty  at  all,  he  cannot  complain  of  a 
charge  instructing  that  there  could  be  no  con- 
viction of  a  higher  offense  than  murder  in  the 
second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  715-720;  Dec  Dig.  §  340.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Carter,  Judge. 

Bnrrill  and  Leona  Casey  were  convicted  of 
murder  In  the  second  decree,  and  Burrill 
Casey  appeals.    Affirmed. 

Carl  Daniels  and  W.  D.  Mclver,  for  ap- 
pellant. Attorney  General  Bickett,  Assist- 
ant Attorney  General  Calvert,  and  D.  L. 
Ward,  for  the  State. 

BROWN,  J.  The  evidence  in  this  case 
tends  to  prove  that  the  feme  prisoner  was 
the  wife  of  Joseph  Whitty,  the  deceased,  and 
that  she  was  married  to  her  coprisoner,  Bur- 
rill Casey,  about  a  month  after  the  death 
of  Whitty.  There  Is  most  abundant  evi- 
dence in  the  record  that  the  deceased  came 
to  his  death  by  means  of  poisoning.  It 
would  serve  no  good  purpose  to  review  the 
evidence  In  this  case,  which  tends  strongly 
to  prove,  not  only  that  the  deceased  came  to 
his  death  by  means  of  poison,  but  that  the 
poison  was  administered  by  these  unfortunate 
prisoners.  We  have  examined  carefully  the 
exceptions  to  the  evidence,  and  the  excep- 
tions to  the  charge  of  the  Jury,  and  we  find 
all  of  them  without  merit.  The  charge  of 
the  court  was  comprehensive  and  clear,  and 
gave  the  prisoners  the  benefit  of  every  in- 
struction that  they  were  entitled  to. 

It  Is  contended  that  the  solicitor  had  no 
right  to  place  the  prisoners  upon  trial  for 
murder  In  the  second  degree  only,  and  that 
It  was  their  privilege  to  be  tried  for  the 
capital  felony,  and  the  prisoners  excepted  to 
so  much  of  his  honor's  charge  as  instructed 
the  jury  that  they  could  not  convict  the 
prisoners,  or  either  of  them,  of  any  higher 
offense  than  murder  In  the  second  degree. 
We  fail  to  see  that  the  prisoners  have  any 
reasonable  ground  for  complaint,  because 
their  lives  were  not  put  In  jeopardy,  and 
Instead  they  were  tried  for  an  offense  pun- 
ishable only  by  Imprisonment  in  the  peni- 
tentiary. It  Is  the  settled  law  in  this  state 
that  the  prisoner  cannot  complain  of  an  In- 
struction which  could  not  possibly  be  prej- 
udicial to  him,  but  was  In  his  favor. 

It  Is  true,  as  contended  by  the  prisoner, 
that  the  administration  of  poison  with  felo- 
nious intent,  resulting  In  death,  constitutes 
murder  In  the  first  degree;  but  the  fact  that 
the  state  saw  fit  to  ask  for  a  verdict  of] 


murder  In  the  second  degree  la  a  degree  of 
mercy  extended  to  the  prisoners,  of  which 
no  reasonable  person  can  complain.  This 
question  has  been  discussed  and  settled  by 
this  court  In  State  ▼.  Matthews,  142  N.  C. 
021,  65  S.  E.  842,  State  ▼.  Quick,  150  N.  C. 
820,  64  S.  E.  168,  and  State  v.  Freeman, 
122  N.  C.  1012,  29  S.  E.  04. 

Upon  a  review  of  the  entire  record,  we 
find  no  error. 

(15ft  N.  O.  474) 

STATE  v.  CASEY  et  aL 

(Supreme  Court  of  North  Carolina.    April  17, 

1912.) 

Homicide  (f  340*)— Appeal— Habmlbss  Bb- 
bob. 

Although  the  evidence  showed  the  accus- 
ed to  have  been  guilty  of  murder  in  the  first 
degree,  if  guilty  at  all,  he  cannot  complain  of 
a  charge  instructing  that  there  could  be  no 
conviction  of  a  higher  offense  than  murder  in 
the  second  degree,  for  the  error  is  harmless, 
being  beneficial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  715-720;   Dec  Dig.  §  340.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Carter,  Judge. 

Leona  and  Burrill  Casey  were  convicted 
of  murder  in  the  second  degree,  and  Leona 
Casey  appeals.    Affirmed. 

Carl  Daniels  and  W.  D.  Mclver,  for  ap- 
pellant Attorney  General  Bickett,  Assist- 
ant Attorney  General  Calvert,  and  D.  L. 
Ward,  for  the  State. 

BROWN,  J.  The  evidence  against  Leona 
Casey  amply  Justified  her  conviction,  as  is 
shown  by  the  following  extract  from  the 
brief  of  her  counsel:  ''However,  the  crime 
she  Is  charged  with  is  the  most  heinous 
known  to  man.  She  Is  charged  with  poison- 
ing one  husband  In  order  that  she  might  be 
free  to  marry  another.  If  the  evidence  In- 
troduced in  the  case  tends  to  prove  anything 
against  her,  it  must  prove  the  charge/'  This 
unfortunate  prisoner  does  not  ask  for  a  new 
trial,  but  states  through  her  counsel  that 
she  "would  prefer  to  take  her  ten-year  sen- 
tence In  the  penitentiary  than  to  put  her 
young  life  In  Jeopardy  again." 

The  only  assignment  of  error  discussed  In 
the  brief  Is  stated  as  follows:  "At  the  con- 
clusion of  the  evidence  the  state  declined  to 
ask  the  Jury  to  convict  her  of  murder  In 
the  first  degree,  and  there  was  no  evidence 
of  murder  in  any  other  degree,"  and  upon 
this  decision  of  the  solicitor  she  asked  for 
her  discbarge.  We  have  already  held  re- 
peatedly that,  if  the  solicitor  erred,  It  Is  an 
error  in  favor  of  the  prisoner,  of  which  she 
cannot  Justly  complain.  State  v.  Quick,  150 
N.  C.  820,  64  S.  E.  168;  State  v.  Matthews, 
142  N.  C.  621,  65  S.  E.  342. 

Upon  a  review  of  the  entire  record,  we 
find  no  error. 
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(159  N.  C.  4»1) 

STATE  v.  DUNLAP. 

(Supreme  Court  of  North  Carolina.    April  10, 

1912.) 

1.  Criminal  Law   (|  93*)  —  Jubisdiotiok — 
Recobdeb's  Coubt. 

Under  Pub.  Laws  1907,  a  860,  creating 
the  recorder's  court  of  the  city  of  Monroe,  as 
amended  by  Pub.  Laws  1909,  c.  683,  providing 
that,  on  larceny  of  sum  not  to  exceed  $20, 
punishment  for  the  first  offense  should  not  ex- 
ceed imprisonment  in  the  county  jail  for  more 
than  a  year,  declaring  such  offenses  petty  mis- 
demeanors, and  giving  the  recorder's  court  ju- 
risdiction, such  court  had  jurisdiction  under 
warrant  charging  larceny  of  corn  of  less  value 
than  $20;  the  presumption  being  that  it  was  a 
first  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  129,  137-166;  Dec.  Dig. 
I  93.»] 

2.  Jubt  (§  31*)— Denial  of  Constitutional 
Right— Misdemeanor. 

Pub.  Laws  1907,  c  860,  as  amended  by 
Pub.  Laws  1909,  c.  683,  giving  the  recorder's 
court  jurisdiction  of  petty  misdemeanors,  in- 
cluding larceny  of  property  of  value  less  than 
$20,  was  not  contrary  to  the  constitutional 
provision,  granting  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  |§  204-219;    Dec.  Dig.  §  31.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty;  Whedbee,  Judge. 

Mack  Dunlap,  Jr.,  was  convicted  of  petit 
larceny  in  the  recorder's  court,  and  from  a 
conviction  on  appeal  to  the  superior  court 
he  appeals.    Affirmed. 

J.  J.  Parker,  for  appellant.  Attorney  Gen- 
eral Bickett  and  Assistant  Attorney  General 
Calvert,  for  the  State. 

BROWN,  J.  [1]  1.  It  is  contended  by  the 
defendant  that  the  recorder's  court  had  no 
jurisdiction  of  the  offense  charged  in  the 
warrant  The  recorder's  court  of  the  city  of 
Monroe  was  created  by  chapter  860,  Public 
Laws  of  1907.  By  section  4  (5),  the  court 
was  given  "exclusive,  original  jurisdiction  to 
hear  and  determine  all  other  criminal  of- 
fenses committed  within  the  county  of  Union 
below  the  grade  of  felony  as  now  defined  by 
law,  and  all  such  offenses  committed  in  the 
county  of  Union  are  hereby  declared  to  be 
petty  misdemeanors." 

The  statute  was  amended  by  chapter  683 
of  the  Laws  of  1909 ;  the  first  section  there- 
of providing:  "That  in  all  cases  of  larceny 
and  receiving  stolen  property  hereafter  com- 
mitted in  the  county  of  Union,  where  the 
value  of  the  property  alleged  to  have  been 
stolen  or  received  does  not  exceed  the  sum 
of  $20,  the  punishment  for  the  first  offense 
shall  not  exceed  Imprisonment  in  the  county 
jail  or  on  the  public  roads  a  longer  period 
than  one  year,  and  all  such  offenses  here- 
after committed  in  said  county  are  hereby 
declared  petty  misdemeanors,  and  the  re- 
corder's court  shall  have  original  jurisdiction 
thereof:  Provided,  the  right  of  appeal  shall 
not  be  Impaired." 

It  is  manifest  that  the  offense  charged  in 


the  warrant  was  within  the  jurisdiction  of 
the  recorder's  court,  because  the  punishment 
was  not  in  the  penitentiary;  and,  while  the 
offense  of  larceny  is  generally  a  felony,  yet 
the  General  Assembly  has  made  the  larceny 
of  sums  not  exceeding  the  value  of  $20  a 
petty  misdemeanor  for  the  first  offense. 

It  is  true  that  the  warrant  does  not  charge 
that  this  was  the  first  offense,  but  that  is 
presumed  by  law;  for,  when  the  state  de- 
sires to  punish  as  for  second  conviction,  the 
first  conviction  should  be  charged  in  the  war- 
rant or  bill  of  Indictment.  State  v.  David- 
son, 124  N.  C.  839,  32  S.  E.  957. 

A  similar  act,  relating  to  the  recorder's 
court  of  Winston,  was  enacted  in  1907,  c. 
573.  By  that  act,  larceny  of  goods  less  than 
$10  in  value  was  made  a  petty  misdemeanor. 
The  constitutionality  of  the  act  was  sustained 
in  State  v.  Jones,  145  N.  C.  460,  59  S.  E.  117; 
and  It  was  held  that  upon  appeal  to  the  su- 
perior court  from  the  judgment  of  the  re- 
corder's court  an  indictment  by  the  grand 
jury  of  the  superior  court  is  dispensed  with, 
and  that  the  charge  may  be  tried  by  the 
petit  jury  upon  the  warrant  of  the  recorder. 

[2]  2.  It  is  contended  that  the  defendant 
Is  denied  his  right  of  trial  by  a  Jury  by  this 
act.  This  contention  has  been  decided  ad- 
versely to  the  defendant  In  a  number  of 
cases.  It  is  well  settled  by  these  decisions 
that  the  Legislature  has  the  constitutional 
power  to  create  recorders'  courts,  and  to 
give  them  original  jurisdiction  over  all  crim- 
inal offenses  below  that  of  felony,  and  de- 
clare them  to  be  petty  misdemeanors.  State 
v.  Collins,  151  N.  C.  648,  65  S.  E.  617 ;  State 
v.  Shine,  149  N.  C.  480,  62  S.  E.  1080;  State 
v.  Baskerville,  141  N.  C.  811,  53  S.  E.  742; 
State  v.  Lytle,  138  N.  a  738,  51  S.  E.  66. 

In  nearly  all  of  these  cases,  it  is  said  that 
an  indictment  by  a  grand  jury  on  appeal  to 
the  superior  court  is  unnecessary.  The  ques- 
tions raised  upon  this  appeal  have  been  so 
fully  and  thoroughly  discussed  in  the  cases 
cited  that  it  is  unnecessary  now  to  repeat 
what  is  there  so  well  said. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

WALKER,  J.  (concurring  in  result).  I 
must  concur  in  the  opinion  of  the  court,  be- 
cause so  many  cases  have  been  decided  to 
the  same  effect;  but  it  must  not  be  under- 
stood that  I  assent  to  the  doctrine  that  the 
Legislature,  under  the  article  of  our  Con- 
stitution providing  for  the  trial  of  petty 
misdemeanors,  without  a  jury,  but  with  the 
right  of  appeal,  has  the  arbitrary  right  to 
declare  what  offenses  shall  be  petty  misde- 
meanors, so  as  to  confer  jurisdiction  to  try 
and  condemn  to  Infamous  punishment,  with- 
out a  presentment  or  indictment  by  a  grand 
jury  and  a  trial  by  a  petit  jury.  What  dif- 
ference does  it  make  that  we  call  it  a  petty 
misdemeanor,  when  the  crime  is  punished, 
upon  conviction,  with  hard  labor  and  with 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  index* 


N.CL) 


HAMILTON  t.  NANCE 


627 


stripes ;  In  other  words  infamously  and  as  a 
felony?  It  seems  to  me  that  it  is  calling  a 
thing  by  the  wrong  name,  and  is  violative, 
not  only  of  the  letter  and  spirit  of  the  Con- 
stitution, bnt  of  the  sacred  rights  of  the  citi- 
zen, as  guaranteed  by  that  instrument,  and 
which  guaranty  existed  long  before  it  was 
adopted.  By  the  use  of  the  term  "petty  mis- 
demeanor'9 was  meant  such  offenses  as  were 
known,  in  the  law,  by  that  name  at  the 
time  the  Constitution  was  ratified,  or  of- 
fenses of  a  similar  grade.  I  am  not  at- 
tempting to  overthrow  the  decisions  of  this 
court  by  argument  or  precedent,  for,  if  that 
was  my  purpose,  I  would  proceed  in  a  dif- 
ferent way,  but  merely  to  enter  my  earnest 
dissent  to  the  principle,  so  often  announced, 
as  subversive  of  the  rights  and  liberty  of  the 
citizen,  and  especially  of  the  consecrated 
right  of  trial  by  jury.  If  you  can,  by  legis- 
lative enactment,  make  larceny  a  petty  mis- 
demeanor, why  not  manslaughter,  perjury, 
and  other  offenses  of  a  higher  grade  of  crim- 
inality? But  we  have  often  decided  that 
this  can  be  done;  that  Is,  that  certain  offens- 
es which  are  punished  infamously,  by  hard 
labor  and  involuntary  servitude,  and  In  a 
way  far  more  degrading  than  corporal  pun- 
ishment, can  be  declared  petty  misdemeanors. 
The  misdemeanant  is  sent  to  the  roads,  and 
by  the  same  kind  of  reasoning  he  may  be 
sent  to  the  penitentiary,  because,  at  last,  it 
all  depends  upon  the  legislative  will  as  to 
what  offenses  shall  be  felonies  and  what 
misdemeanors.  I  think  we  should  retrace 
our  steps,  and  decide  the  question  accord- 
ing to  the  plain  meaning  of  the  Constitution ; 
but  until  this  is  done  I  must  abide  by  the 
precedents. 

ALLEN,  J.,  concurs  In  this  opinion. 


(168  N.  C.  66) 

HAMILTON  v.  NANCE. 

(Supreme  Court  of  North  Carolina.    April  17, 

1912.) 

1.  Libel  and  Slander  (|  100*)— Vabiance— 
Materiality. 

Where,  in  an  action  for  slander,  plaintiff 
claimed  that  defendant  said  that  the  "news" 
was  that  plaintiff's  husband  "had"  a  venereal 
disease,  and  "has  given  it  to  his  wife"  (plain- 
tiff), and  defendant  admitted  that  he  said  the 
"report"  was  to  that  effect,  plaintiff  was  en- 
titled to  recover  on  the  theory  that  defendant 
falsely  accused  her  of  being  presently  afflicted* 
[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  Si  246-272;  Dec.  Dig.  § 
100.*] 

2.  Libel  and   Slandeb   (|  100*)— Action— 
Pleading— Vabiance. 

One  suing  for  slander  need  not  prove  ut- 
terance of  the  exact  words  set  out  in  the  com- 
plaint, but  must  prove  their  substance. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  §§  246-272;  Dec.  Dig.  f 
100.*] 

3.  Libel  and  Slandeb   (§  101*)— Malice- 
Burden  of  Proof. 

One  who  states  that  another  is  afflicted 
with  venereal  disease  is  presumed  to  be  actuat- 


ed by  malice;  the  burden  being  on  him  to 
prove  the  truth  of  the  charge  under  plea  of 
justification. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  ft  273-280;  Dec  Dig.  § 
101.*] 

4.  Libel  and  Slandeb   (§  100*)— Action- 
Issues. 

In  an  action  for  slander  per  se,  where  jus- 
tification or  privilege  is  not  pleaded,  the  issues 
are  whether  defendant  spoke  of  plaintiff  the 
words  in  substance  relied  on  by  plaintiff,  and, 
if  so,  what  damage  plaintiff  sustained;  and  if 
justification  is  pleaded  there  is  an  additional 
issue  whether  the  words  were  true. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  246-272;  Dec  Dig.  § 
100.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty;  Cooke,  Judge. 
Action  by  Lillie  A.  Hamilton  against  Ell 

5.  Nance.  Judgment  for  defendant,  and 
plaintiff  appeals.    New  trial  ordered 

Adams,  Armfield  &  Adams  and  Stack  & 
Parker,  for  appellant  Redwlne  &  Sikes, 
McNeely  &  Brooks,  and  Robinson  &  Caudle, 
for  appellee. 

ALLEN,  J.  [1,2]  The  complaint  alleges 
that  the  defendant  charged  that  the  "news" 
was  that  the  husband  of  the  plaintiff  "had" 
a  venereal  disease,  naming  it,  and  "has  given 
it  to  his  wife."  The  answer  admits  that  he 
said  the  "report"  was  that  the  husband  of 
the  plaintiff  "has  had"  the  disease  named 
in  the  complaint,  and  "has  given  it  to  his 
wife." 

The  plaintiff  tendered  the  following  issue, 
which  the  court  refused  to  submit,  and  the 
plaintiff  excepted:  "(1)  Did  the  defendant 
wrongfully  and  falsely  speak  of  and  concern- 
ing the  plaintiff  language  Imputing  that  the 
plaintiff  was  afflicted  with  a  venereal  dis- 
ease, as  alleged  in  the  complaint?" 

His  honor  submitted  the  issue,  "Did  the 
defendant  wrongfully  and  falsely  speak  of 
and  concerning  the  plaintiff"  (and  then  fol- 
lows the  words  set  out  in  the  complaint), 
and  charged  the  jury  that  If  the  plaintiff  ' 
had  not  satisfied  them  by  the  greater  weight 
of  the  evidence  that  the  plaintiff  spoke  those 
words  to  answer  the  first  Issue,  "No,"  and 
the  plaintiff  excepted. 

In  our  opinion,  the  ruling  was  erroneous, 
and  entitles  the  plaintiff  to  a  new  trial.  In 
an  action  to  recover  damages  for  slander, 
the  plaintiff  is  not  required  to  prove  tne 
utterance  of  the  exact  words  set  out  in  the 
complaint,  but  must  prove  the  words  in  sub- 
stance; and  his  honor  should  have  so  in- 
structed the  jury.  The  issue  submitted 
could  not  have  been  answered  in  favor  of 
the  plaintiff,  under  the  instructions  of  the 
court,  if  the  jury  found  that  the  defendant 
used  all  the  language  set  out  in  the  com- 
plaint, except  that  he  used  the  word  "re- 
port," Instead  of  the  word  "news,"  which 
would  be  contrary  to  the  practice  under  our 
system  of  pleading.    Revlsal,  §§  515  and  516. 
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Issues  are  approved  In  McCurry  v.  Mc- 
Curry,  82  N.  C.  296,  Wozelka  v.  Hettrlck, 
98  N,  O.  10,  and  in  Rice  t.  McAdams,  149 
N.  C.  29,  62  S.  B.  774,  submitting  the  inquiry 
to  the  Jury  as  to  whether  the  defendant 
spoke  the  words  set  out  in  the  complaint, 
"or  words  of  the  same  substance";  and  it  is 
generally  held  that  proof  of  the  words  in 
substance  Is  sufficient  18  A.  &  H.  End.  L. 
1078;  13  Bncy.  PI.  &  Pr.  63;  25  Qyc  484; 
Pegram  v.  Stoltz,  67  N.  G.  148. 

The  authorities  seem  to  agree  that  charg- 
ing that  another  has  a  loathsome  disease, 
such  as  that  described  in  the  complaint,  is 
actionable  (Kaucher  v.  Bllnn,  29  Ohio  St.  62, 
23  Am.  Rep.  729;  Joannes  v.  Burt,  6  Allen 
[Mass.]  236,  83  Am.  Dec.  625;  Watson  v. 
McCarthy,  2  Ga.  57,  46  Am.  Dec.  380;  Wil- 
liams y.  Holdredge,  22  Barb.  [N.  Y.]  398; 
McDonald  v.  Nugent,  122  Iowa,  652,  98  N. 
W.  506;  Bloodworth  v.  Gray,  49  B.  C.  L. 
334;  Irons  v.  Field,  9  R.  I.  217;  Nichols  v. 
G|uy,  2  Ind.  82),  but  that  no  action  can  be 
maintained  if  the  charge  is  that  he  had  the 
disease  in  time  past  (Gooley,  Torts,  p.  ,387; 
Hale,  Torts,  p.  301;  Jaggard,  Torts,  p.  509; 
Newell,  S.  &  L.  p.  198;  Odgers,  S.  &  L.  62; 
Pike  t.  Van  Wormer,  5  How.  Prac.  [N.  Y.] 
176;  Garlslake  v.  Maplebarum,  Durf.  &  East 
R.  474;  Golderman  v.  Stearns,  73  Mass.  182; 
Bruce  v.  Soule,  69  Me.  566;  Williams  v. 
Holdredge,  22  Barb.  [N.  Y.]  398;  Irons  v. 
Field,  9  R.  I.  217;  Nichols  v.  Guy,  2  Ind.  82), 
to  which  last  proposition  we  do  not  commit 
ourselves  without  qualification;  but,  if  the 
first  is  true,  it  would  seem  that  the  answer 
substantially  admits  the  allegations  of  the 
complaint,  as  the  defendant  therein  says  the 
husband  had  the  disease,  and  "has  given  it 
to  his  wife,"  which  at  least  admits  of  the 
construction  that  it  referred,  at  the  time  of 
the  utterance,  to  the  present 

[3]  If  the  defendant  made  the  charge  that 
the  plaintiff  had  the  disease  at  the  time  he 
was  speaking,  the  law  would  presume  malice, 
and  the  burden  would  be  on  the  defendant 
to  prove  the  truth  of  the  charge  under  the 
plea  of  Justification  (Ramsey  v.  Cheek,  109 
N.  C.  273,  13  S.  E.  775);  and,  as  no  such 
plea  is  relied  on,  the  only  issue,  in  that 
event,  remaining  for  the  jury  to  consider 
would  be  the  one  as  to  damages,  and  under 
this  issue  the  defendant  could  offer  evidence 
in  mitigation.  The  fact  that  the  charge  is 
made  in  the  form  of  a  "report"  or  "news," 
instead  of  a  direct  charge,  does  not  relieve 
the  defendant  Hampton  v.  Wilson,  15  N.  G. 
468;  Johnston  v.  Lance,  29  N.  G.  459. 

[4]  The  correct  issues  In  actions  to  recov- 
er damages  for  slander,  where  the  words 
alleged  are  actionable  per  se,  and  in  which 
justification  is  not  pleaded  and  privilege  is 
not  claimed,  are:  (1)  Did  the  defendant 
speak  of  and  concerning  the  plaintiff  the 
words,  in  substance,  alleged  in  the  com- 
plaint? (2)  If  so,  what  damage  is  the  plain- 
tiff entitled  to  recover?    If  the  first  Issue  is 


answered,  "No,"  the  case  Is  at  an  end.  If 
answered,  ''Yes/'  the  law,  in  the  absence  of 
justification,  says  that  the  charge  is  false 
and  malicious,  and  it  is  then  the  duty  of 
the  jury  to  award  compensatory  damages; 
and  they  may,  in  addition,  award  punitive 
damages,  if  there  is  actual  malice,  which  may 
be  inferred  by  the  jury  in  some  cases  from 
the  circumstances.  Stanford  v.  Grocery  Co., 
143  N.  G.  419,  55  S.  E.  815. 

If  justification  is  pleaded  the  issues  are: 
(1)  Did  the  defendant  speak  of  and  concern- 
ing the  plaintiff  the  words,  in  substance,  as 
alleged  in  the  complaint?  (2)  If  so,  were 
they  true?  (3)  What  damages,  if  any,  is 
plaintiff  entitled  to  recover?  If  the  first 
Issue  is  answered,  "No,"  or  the  second, 
44 Yes,"  there  can  be  no  recovery;  and  if  the 
first  is  answered,  "Yes,"  and  the  second* 
"No,?  the  jury  may  award  damages.  This 
is  true,  because  the  utterance  of  words  ac- 
tionable per  se  Implies  malice;  and,  in  the 
absence  of  a  plea  of  justification,  or  when 
the  plea  is  entered  and  the  issue  is  answered 
against  the  defendant,  the  law  says  the 
words  are  false. 

There  are  many  exceptions  to  evidence, 
which  it  might  be  well  to  consider;  but  we 
cannot  do  so  without  referring  to  the  evi- 
dence, and  it  is  so  revolting  that  it  ought 
not  to  be  in  our  reports,  except  from  abso- 
lute necessity.    A  new  trial  is  ordered. 

New  trial. 


(169  n.  c.  ») 
P.  J.   HUNYCUTT  &  CO.  t.  THOMPSON. 

(Supreme  Gourt  of  North  Carolina.     April  7, 

v      1912.) 

1.  Parent  and  Child  (§  5*)— Emancipation 
—Effect. 

A  father  who  refuses  to  support  an  infant 
son,  and  who  drives  him  from  his  home,  is  not 
entitled  to  the  earnings  of  the  son  during  in- 
fancy. 

[Ed.  Note.— For  other,  cases,  see  Parent  and 
Child,  Cent.  Dig.  §§  70-76;    Dec.  Dig.  |  5.*] 

2.  Parent  and  Child  (§  3%,*  New,  toL  11, 
Key  No.  Series)— Burial  of  Minor—Lia- 
bility fob  Expenses. 

A  father  who  wrongfully  drove  from  his 
home  his  infant  son,  who  remained  away  un- 
til his  death  during  infancy,  is  liable  for  the 
son's  burial  expenses. 

Appeal  from  Superior  Court,  Stanley  Coun- 
ty;  Daniels,  Judge. 

Action  by  P.  J.  Hnnycutt  &  Go.  against 
Wm.  Thompson.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

This  action  is  to  recover  $40,  alleged  to 
be  due  the  plaintiff  for  the  burial  expenses 
of  the  son  of  the  defendant  The  son  was 
a  minor,  and  was  living  apart  from  the 
defendant  at  the  time  of  his  death,  and  was 
In  the  enjoyment  of  his  own  earnings;  but 
the  plaintiff  offered  evidence  tending  to 
prove  that  the  defendant  wrongfully  drove 
him  from  home.  It  was  in  the  evidence  that 
the  son  owned  personal  property  of  the  val- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


N.C.) 


P.  J.  HUNYCUTT  &  CO.  v.  THOMPSON 


629 


ue  of  $60  or  $70,  which  was  disposed  of  by 
his  relations;  and  there  was  no  evidence 
that  the  defendant  expressly  authorized  the 
expense  Incurred.  At  the  conclusion  of  the 
evidence,  the  defendant  moved  for  Judgment 
of  nonsuit,  which  was  denied,  and  the  de- 
fendant excepted.  Exceptions  were  also  tak- 
en to  the  charge  of  his  honor;  but  they  are 
all  Involved  in  the  motion  for  Judgment  of 
nonsuit 

The  following  verdict  was  returned  by  the 
Jury: 

"(1)  Had  the  deceased,  William  Thomp- 
son, Jr.,  been  emancipated  by  his  father,  and 
was  he  still  emancipated  at  the  time  of  his 
death?  Answer:    No. 

"(2)  In  what  amount,  if  any,  is  the  defend- 
ant indebted  to  the  plaintiff?  Answer:  Thir- 
ty-five dollars." 

Judgment  was  entered  on  the  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

I.  R.  Burleson  and  R.  L.  Smith,  for  appel- 
lant   A.  O.  Huneycutt,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  It  is  conceded,  on  the  one  hand, 
that  the  defendant  would  have  been  liable 
for  the  burial  expenses  of  his  son,  a  minor, 
incurred  without  his  express  authority,  if 
the  son  had  been  living  with  the  defendant 
at  the  time  of  his  death,  and,  on  the  other, 
that  there  is  no  liability  if  the  son  left  the 
home  of  the  father  voluntarily,  and  without 
fault  on  the  part  of  the  father.  The  point 
in  debate,  therefore,  is  whether  the  defend- 
ant can  avoid  liability,  when  he  has  wrong- 
fully driven  his  child  from  home. 

[11  The  position  taken  by  the  defendant's 
counsel  is  sound,  that  "if  a  father  neglects 
and  refuses  to  support  or  maintain  his  son 
during  his  minority,  and  denies  him  a  home, 
so  that  he  is  forced  to  labor  abroad,  and  pro- 
cure a  living  for  himself,  he  is  not  entitled 
to  the  earnings  of  such  son,  as,  under  such 
circumstances,  the  law  will  imply  that  the 
father  has  emancipated  his  son  from  his 
service,  and  conceded  to  him  the  right  to  en- 
Joy  the  fruits  of  his  own  labor;"  but  it  does 
not  necessarily  follow  that  the  father  is  re- 
lieved from  all  responsibility,  because  he  has 
lost  the  right  to  control  the  earnings  of 
his  son. 

[2]  The  objection  to  such  a  conclusion  is 
that  it  would  permit  the  father  to  take  ad- 
vantage of  his  own  wrongful  act,  and  to 
relieve  himself  from  responsibility  by  con- 
duct which  the  law  condemns;  and,  in  our 
opinion,  the  charge  of  his  honor  was  a  clear 
and  accurate  statement  of  the  law.  He  said: 
"The  mere  fact  that  a  child  is  living  away 
from  home,  with  the  consent  of  the  parent, 
does  not  relieve  the  parent  from  liability  for 
necessaries  furnished  to  the  child,  and  the 
parent  is  liable,  where  his  misconduct  or 
abuse  has  driven  the  child  to  leave  him;  but 
ordinarily,  where  there  is  no  fault  upon  the 
part  of  the  parent,  a  child  who  voluntarily 


abandons  the  parent's  home,  for  the  purpose 
of  seeking  its  fortune  in  the  world,  or  to 
avoid  parental  discipline  and  restraint,  for- 
feits the  claim  to  support,  and  the  parent  is 
under  no  obligation  to  pay  therefor.  A  boy 
may  be  emancipated  for  some  purposes,  and 
may  not  be  emancipated  for  others.  There 
may  be  a  total  emancipation  or  a  partial 
emancipation.  If  the  plaintiff's  contention 
is  true  in  this  case,  the  father  ran  the  boy 
off  and  permitted  him  to  go  to  work,  and  to 
earn  wages  and  to  collect  his  money.  That 
would  be  an  emancipation  for  certain  pur- 
poses. That  would  authorize  the  boy  to 
make  contracts,  collect  the  money,  and  spend 
the  money.  The  father  couldn't  then  come 
and  collect  his  money.  That  would  be  an 
emancipation  for  that  purpose.  But  if  the 
father  was  in  fault,  if  he  ran  the  boy  off 
from  home,  then  there  could  be  no  emancipa- 
tion which  would  relieve  the  father  from  the 
duty  of  providing  necessities  for  the  son, 
in  the  event  he  was  down  sick  and  died.  I 
charge  you  that  if  the  plaintiff  has  satisfied 
you  by  the  greater  weight  of  the  evidence 
that  the  defendant  drove  his  young  son,  Wil- 
liam Thompson,  away  from  his  home,  you 
will  answer  the  first  issue,  'No.'  The  first 
issue  is:  'Had  the  deceased,  William  Thomp- 
son, Jr.,  been  emancipated  by  his  father,  and 
was  he  still  emancipated  at  the  time  of  his 
death?  So,  then,  if  you  find  from  this  evi- 
dence, and  by  the  greater  weight  of  it,  that 
his  father  drove  him  away  from  home,  and 
he  remained  away,  according  to  the  evidence, 
12  months  or  16  months,  or  whatever  you 
may  find  to  be  the  time,  and  was  taken  sick 
and  died,  your  answer  to  the  first  issue  will 
be,  'No,'  because  that  didn't  emancipate, 
didn't  relieve  the  father  from  his  duty  to 
look  after  and  protect  and  care  for  his  son, 
because  he  was  in  fault,  if  you  find  that  he 
ran  him  away  from  home.  But  if  you  find 
that  the  boy  left  of  his  own  volition,  be- 
cause he  wanted  to  go,  because  he  was  tired 
of  home  and  wished  to  escape  parental  con- 
trol and  correction  and  seek  his  fortune  in 
life  for  himself,  and  was  earning  money,  and 
had  on  hand  at  the  time  of  his  death  this 
buggy,  which  sold  for  $37.50,  according  to 
the  testimony,  and  the  watch,  which  sold 
for  $5,  and  this  balance  In  the  hands  of  Mr. 
Efird  of  $16.20,  then  you  would  find,  gentle- 
men, the  answer  to  this  first  issue  to  be 
'Yes.'  " 

The  authorities  are  not  uniform  on  this 
question;  but  they  fully  sustain  the  charge. 
2  Kent,  Com.  103;  Tyler  on  Infancy,  114; 
29  Cyc.  1600;  Owen  v.  White,  5  Port  (Ala.) 
435,  30  Am.  Dec  573;  Weeks  v.  Merrow,  40 
Me.  151;  Bennett  v.  Gillette,  74  Am.  Dec., 
note  on  page  782. 

In  2  Kent,  supra,  the  author  says:  "If  a 
father  suffers  the  children  to  remain  abroad 
with  their  mother,  or  if  he  forces  them  from 
home  by  severe  usage,  he  is  liable  for  their 
necessaries." 

In  Tyler  on  Infancy,  supra:   MIf  the  par- 
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ent  turn  away  his  child  from  home,  or  so 
cruelly  treat  him  that  he  cannot  remain  un- 
der the  parental  roof,  or  abandon  him  with- 
out adequate  provision,  the  rule  is  well  set- 
tled that  such  parent  may  be  made  to  pay 
for  necessaries  furnished  such  infant  child." 

In  Cyc,  supra:  "The  mere  fact  that  a 
child  is  living  away  from  home,  with  the 
consent  of  the  parent,  does  not  relieve  the 
latter  from  liability  for  necessaries  furnish- 
ed the  child;  and  the  parent  is  liable,  where 
his  misconduct  or  abuse  has  driven  the  child 
to  leave  him." 

In  Owen  v.  White,  supra,  the  court  says: 
"If  a  child  leave  his  father's  house  to  seek 
his  fortune  in  the  world,  or  to  avoid  domes- 
tic discipline  and  restraint,  or  escape  from 
justice,  the  authority  of  the  father  to  pur- 
chase necessaries  is  not  implied.  But  if  a 
father  abandon  his  duty  to  his  Infant  child, 
so  that  he  Is  forced  to  leave  home,  he  is  lia- 
ble for  a  suitable  maintenance.  And  the 
principle  of  the  distinction  Is  that  in  one 
case  the  father  is  blameless,  and  in  the  other 
blamable."  And  In  Weeks  v.  Merrow,  supra: 
"If  a  minor  is  forced  out  into  the  world  by 
the  cruelty  or  improper  conduct  of  the  par- 
ent, and  is  in  want  of  necessaries,  such  nec- 
essaries may  be  supplied,  and  the  value 
thereof  collected  of  the  parent,  on  an  implied 
contract" 

It  follows,  therefore,  as  there  was  evi- 
dence that  the  defendant  had  driven  his 
minor  son  from  home,  that  there  was  no  er- 
ror in  denying  the  motion  for  judgment  of 
nonsuit;  and,  the  charge  being  in  accordance 
with  law  and  justice,  the  judgment  is  af- 
firmed. 

No  error. 


(169  N.  C.  487) 

OVERMAN  v.   LANIER  et  aL 

(Supreme  Court  of  North  Carolina.    April  17, 

1912.) 

bxxcutobb  and  administrators  (|  104*)— 
Accounting — Interest. 

In  August,  1904,  an  administrator  filed 
his  final  report,  showing  the  balance  due  the 
distributees,  but  did  not  pay  this  balance  into 
the  clerk's  office  to  stop  the  running  of  in- 
terest, as  required  by  Kevisal  1905,  i  146. 
In  a  proceeding  to  have  his  report  approved, 
it  was  adjudged  that  a  much  greater  amount 
than  that  shown  in  the  report  was  due  the 
distributees.  Held,  that  the  administrator 
should  be  charged  with  interest  on  the  whole 
amount  found  due  from  the  date  of  filing  the 
report 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |§  423-432; 
Dec.  Dig.  |  104.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty ;  Ferguson,  Judge. 

Proceeding  by  Lee  S.  Overman,  as  admin- 
istrator, to  have  his  final  report  approved 
and  judgment  of  final  discharge  entered. 
From  the  judgment,  Mattie  Lanier  and  others 
appeal.    Reversed  and  remanded. 


Manley,  Hendren  &  Womble,  Walser  & 
Walser,  Burwell  &  Cansler,  and  Geo.  W.  Gar- 
land, for  appellants.  T.  J.  Jerome,  B.  J. 
Justice,  E.  C.  Gregory,  L.  H.  Clement,  C.  W. 
Tillett,  and  T.  F.  Kluttz,  for  appellee. 

PER  CURIAM.  This  case  was  decided  at 
last  term.  157  N.  G.  544,  73  S.  E.  192.  The 
present  appeal  is  upon  tne  construction  plac- 
ed by  the  court  below  on  the  following  lan- 
guage in  our  opinion:  "The  account  should 
also  be  reformed  to  charge  the  administrator 
with  interest  from  the  date  of  filing  the  re- 
port on  80  much  of  the  amount  which  is  now 
adjudged  to  be  due  by  him  at  that  date  on 
which  interest  is  not  calculated  in  the  judg- 
ment below." 

Administration  was  taken  out  in  Decem- 
ber, 1894.  In  August,  1904,  the  plaintiff  ad- 
ministrator filed  his  final  report,  showing  a 
balance  of  $685.34  due  by  him  at  that  date 
to  the  distributees.  This  proceeding  was 
instituted  by  him  in  September,  1904,  to  have 
his  final  report  approved  and  judgment  of 
final  discharge  entered.  Rev.  §  150.  The 
next  of  kin  answered,  alleging  that  said 
amount  admitted  to  be  due  by  the  final  re- 
port of  the  administrator  was  incorrect,  and 
that  sundry  large  sums  were  due  them.  The 
matter  was  submitted  to  a  referee,  and  hi» 
report,  which  was  filed  in  January,  1911,. 
adjudged  that  the  balance  due  by  the  admin- 
istrator was  $5,346.33,  with  interest  thereon.. 
This  court  adjudged  that  a  further  amount 
was  due  by  the  administrator;  i.  e.  $1,000. 
It  did  not  appear  from  the  record  whether 
interest  was  calculated  by  the  referee  from 
the  date  of  the  filing  of  the  final  report  of 
the  administrator  in  August,  1904,  down  to 
the  judgment  in  Hay,  1911,  or  not,  or,  if  it 
was,  upon  what  sums.  It  seems  clear  that 
no  interest  was  allowed  upon  the  balance  due 
by  the  administrator  from  filing  the  referee's 
report  in  January*  1911,  to  the  judgment  in 
May,  1911,  and  certainly  none  was  allowed 
upon  the  additional  amount  of  $1,000  added 
by  the  judgment  of  this  court 

This  court,  being  of  opinion  that  the  true 
amount  adjudged  to  be  true  by  the  adminis- 
trator at  the  time  of  filing  his  report  In  Au- 
gust, 1904,  should  bear  interest  from  that 
date,  decreed  that  the  account  should  be  re- 
formed as  above  stated;  i.  e.,  "that  the  ac- 
count should  be  reformed  to  charge  the  ad- 
ministrator with  interest  from  the  date  of 
filing  the  report"  (by  which  we  meant  from 
filing  his  report  in  August,  1904)  "on  so 
much  of  the  amount  which  is  now  adjudged 
to  have  been  due  by  him  at  that  date,  on 
which  interest  is  not  calculated  in  the  judg- 
ment below."  The  context  of  the  opinion 
indicated  this,  as  we  thought,  plainly.  It 
would  have  been  better,  it  seems,  as  there 
were  two  reports,  one  by  the  administrator 
in  August,  1904,  and  the  other  by  the  referee 
in  January,  1911,  that  we  should  have  spe- 
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clflcally  stated  which  was  meant;  but  we 
were  discussing  then  the  balance  due  by 
the  administrator,  and  not  any  alleged  er- 
rors of  the  referee,  all  of  which  had  been 
passed  on. 

The  report  of  the  referee  will  be  reformed, 
so  as  to  ascertain,  under  the  opinion  of  this 
court,  the  true  amount  due  by  the  adminis- 
trator In  August,  1904,  Instead  of  the  $685.* 
34  which  his  final  report  then  admitted  to 
be  due,  and  interest  will  be  calculated  upon 
such  balance  from  that  date.  Bushee  v. 
Surles,  79  N.  C.  63.  The  administrator 
should  have  filed  a  final  report  showing  the 
true  amount  due  by  him  at  that  date,  and 
should  have  paid  over  the  same  to  the  de- 
fendants, or,  if  declined,  he.  should  have  paid 
it  into  the  clerk's  office  to  stop  the  running 
of  Interest  Rev.  §  145.  On  the  contrary,  he 
claimed  and  used  as  bis  own  all  above  $685.- 
34,  and  did  not  even  pay  that  into  the  office. 

The  case  will  be  remanded,  so  that  the 
court  below  may  proceed  in  accordance  with 
this  opinion. 

Reversed. 


(159  N.  c.  58) 

CAUDLE  et  al  v.  CAUDLE  et  al. 

(Supreme  Court  of  North  Carolina.    April  17. 

1912.) 

1.  Wills  (§  627*)— Estate  Created—Tenan- 
cy in  Common. 

A  testator  devised  to  his  daughter  S.  "60 
acres  of  land";  to  his  daughter  E.  "40  acres"; 
to  his  son  S.  J.  "125  acres";  to  his  son  R.  E. 
"82  acres,"  the  latter  to  include  "the  old  home 
place  where  I  now  live."  The  testator  died 
seised  and  possessed  of  347  acres  of  land, 
and  the  residuary  clause  showed  an  inten- 
tion to  dispose  of  all  his  realty.  Held,  that 
the  will  makes  the  devisees  the  sole  tenants  in 
common  of  the  347  acres,  with  the  right  to 
make  partition  at  their  pleasure,  subject  only 
to  the  one  restriction,  that  one  of  the  devisees 
should  have  the  home  place  on  the  share  set 
apart  to  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |§  1452-1459;    Dec  Dig.  §  627.*] 


2.  Wills   (§  487*)  —  Construction  —  Parol 

Evidence  to  Aid. 

Parol  evidence  of  surrounding  circumstanc- 
es is  competent  to  assist  a  court  in  interpret- 
ing a  will  to  ascertain  the  real  intention  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1023,  1026-1032;   Dec.  Dig.  §  487.*) 

Appeal  from  Superior  Court,  Stanly  Coun- 
ty;  Justice,  Judge. 

Action  by  Hattle  Caudle  and  others  against 
Sarah  Caudle  and  others.  From  a  judgment 
for  defendants,  plaintiffs  appeal.     Affirmed. 

Jerome  &  Price  and  R.  E.  Austin,  for  ap- 
pellants.    R.  L.  Smith,  for  appellees. 

CLARK,  C.  J.  The  testator  devised  to  his 
daughter  Sarah  "sixty  acres  of  land";  to 
his  daughter  Eliza  "forty  acres";  to  his 
daughter  Henrietta  "forty  acres";  to  his 
son  S.  J.  "one  hundred  and  twenty  five 
acres" ;   to  his  son  R   E.  "eighty  two  acres," 


the  latter  to  include  "the  old  home  place 
where  I  now  live."  It  was  admitted  in  the 
trial  below  that  the  testator  died  seised  and 
possessed  of  347  acres  of  land. 

The  plaintiffs  are  the  other  heirs  of  the 
testator,  who  have  brought  this  proceeding 
against  the  devisees  above  named,  alleging 
that  the  testator  left  347  acres  of  land,  and 
asking  for  a  partition  of  the  same  among 
themselves  and  the  defendants  In  equal 
shares.  The  clerk  adjudged  that  the  defend- 
ants were  sole  tenants  in  common  of  said 
347  acres  under  the  will.  On  appeal  this 
judgment  was  affirmed  by  his  honor,  and  the 
plaintiffs  appealed. 

[1]  The  court  was  correct  In  holding  that 
the  devisees  were  tenants  in  common  of  the  347 
acres.  If  the  testator  had  devised  one-fifth 
of  his  land  to  each  of  said  devisees,  it 
could  not  be  questioned  that  they  were  en- 
titled to  take  as  tenants  in  common  and 
could  make  partition  between  themselves,  or 
apply  to  the  courts  to  order  partition,  and 
that  one-fifth  be  set  off  and  allotted  to  each 
devisee.  It  being  admitted  here  that  the 
testator  left  347  acres  of  land,  it  follows  that, 
Instead  of  giving  one-fifth  thereof  to  each  of 
said  devisees,  the  testator  devised  "/a 4 7  to 
one;  *°/s47  to  another;  *Vs47  to  another; 
125/s47  to  another;  and  "/a 4 7  to  the  other. 
The  testator  left  It  to  the  said  devisees  to 
use  their  own  pleasure  as  to  making  parti- 
tion among  themselves  in  that  proportion 
with  no  restriction  save  that  one  of  the 
devisees  named  should  have  the  home  place 
on  his  82  acres. 

It  may  be  that  these  devisees  may  prefer 
to  continue  as  tenants  in  common,  or  they 
may  set  apart  and  allot  In  severalty  to  each 
the  specified  number  of  acres,  If  they  can 
agree.  If  they  cannot  do  so,  then  they  may 
apply  to  the  court  to  appoint  commissioners 
to  make  and  allot  to  each  his  share  in  sev- 
eralty. The  plaintiffs  are  the  other  heirs  of 
the  testator  for  whom  other  provision  is 
made  In  the  will.  They  have  no  interest  in 
said  347  acres  of  land,  and  their  petition  for 
partition  thereof  was  properly  denied.  In 
Harvey  v.  Harvey,  72  N.  C.  570,  the  testator 
devised  to  one  son  260  acres  of  land  and  to 
another  250  acres  of  land,  and  then  provided 
that  the  remainder  should  be  sold.  The 
court  held  that  it  was  competent  to  appoint 
commissioners  to  allot  to  each  son  250  acres 
of  land  so  as  to  make  that  certain  which 
before  was  uncertain.  The  present  is  a 
much  stronger  case  in  favor  of  the  devisees 
as  the  testator  had  only  347  acres  and  the 
acreage  devised  to  the  5  devisees  named 
foots  up  exactly  347.  It  thus  appears  that 
the  title  to  the  entire  tract  went  to  the  5 
devisees  as  tenants  in  common,  and  that  it  is 
for  them,  should  they  wish  to  make  partition. 
Harvey  v.  Harvey,  supra,  was  cited  with  ap- 
proval in  Jones  v.  Robinson,  78  N.  C.  400,  and 
Wright  v.  Harris,  116  Ni  C.  465,  21  S.  E.  914. 
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In  the  latter  case  the  testator  devised  50 
acres  of  land  to  a  family  servant,  and  it 
was  held  that  he  was  entitled  to  have  50 
acres  of  land  allotted  to  him  by  metes  and 
bounds  out  of  the  1,200  acres  left  by  the  tes- 
tator. This  decision  was  reaffirmed  In  Har- 
ris v.  Wright,  118  N.  G.  423,  24  S.  E.  751. 

[2]  Parol  evidence  of  surrounding  circum- 
stances is  competent  in  the  interpretation 
of  a  deed  or  will  to  enable  the  court  to  as- 
certain the  intention  of  the  parties.  Ward 
v.  Gay,  137  N.  G.  397,  49  S.  B.  884 ;  Boddie 
v.  Bond,  154  N.  G.  359,  70  S.  E.  824.  But  in 
this  case  it  is  not  even  necessary  to  do  this. 
It  is  admitted  that  the  testator  owned  347 
acres  only,  and  the  will  shows  on  its  face 
that  he  devised  that  number  of  acres  in  pro- 
portions stated  to  5  of  his  children.  The 
will  specifies  that  one  of  the  devisees  Is  to 
have  that  part  of  the  tract  on  which  the 
"home  place  stood,"  and  the  residuary  clause 
shows  that  the  testator  understood  that  he 
had  disposed  of  all  his  realty. 

The  Judgment  of  the  court  below  is  af- 
firmed* 


(159  N.  C.  SE) 

HARMON  ▼.  FERGUSON  CONTRACTING 

GO.  et  al. 

(Supreme  Court  of  North  Carolina.    April  17, 

1912.) 

L  Masteb  and  Servant  (§  315*)— Independ- 
ent Contractor— Liability. 

A  person  employing  an  independent  con- 
tractor Is  not  liable  for  his  negligence,  unless 
the  work  he  is  employed  to  do  is  so  inherently 
dangerous  that  it  cannot  be  let  to  another  with- 
out incurring  responsibility  for  the  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  1241,  1244-1253,  1255, 
1256;  Dec.  Dig.  i  315.*] 

2.  Master  and  Servant  (|  318*)— Liability 
tor  Injuries— Independent  contractor. 
In  a  contract  between  a  railroad  company 
and  a  construction  company  for  the  construc- 
tion of  a  railroad,  the  railroad  company  reserv- 
ed the  power,  through  its  engineer,  to  dis- 
charge any  foreman  or  employe  who  was  un- 
skillful or  remiss  in  the  performance  of  his 
duties,  and  it  was  provided  that  a  certain  part 
of  the  work,  if  ordered  by  the  railroad  com- 
pany's engineer,  should  be  done  under  and  ac- 
cording to  his  direction.  The  general  scope 
and  purpose  of  the  contract  indicated  an  un- 
derstanding that  the  railroad  company  did  not 
part  with  its  authority  and  supervision  over 
the  work.  Held,  that  the  construction  com- 
pany was  the  servant  of  the  railroad  company, 
and  not  an  independent  contractor,  so  that  the 
railroad  company  was  liable  to  another  servant 
for  the  negligence  of  the  construction  com- 
pany or  its  employes;  Revisal  1905,  |  2647, 
and  note,  expressly  permitting  a  recovery  by  a 
servant  of  a  railroad  company  for  the  negli- 
gence of  a  coservant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  §§  1257,  1258;  Dec  Dig.  § 
318.*] 

8.  Master  and  Servant   (|  316*)  —  "Inde- 
pendent Contractor." 

An  'independent  contractor"  is  one  who  in 
the  exercise  of  an  independent  employment 
contracts  to  do  a  piece  of  work  according  to 
his  own  methods  without  being  subject  to  his 


employer's  control,  except  as  to  the  results  of" 
the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,.  Gent.  Dig.  tf  1242,  1243;  Dec.  Dig.  |- 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  4,  pp.  3542-3543;   vol.  8,  p.  7686.] 

4.  Master  and  Servant  (IS  103,  101, 102*)-— 
Liability  tor  Injuries— Duties  or  Mas* 

TER. 

A  master  is  charged  with  the  duty  of  ex- 
ercising ordinary  care  in  supplying  his  servant* 
with  reasonably  safe  tools  and  implements,  and 
a  reasonably  safe  place  in  which  to  work,  and 
cannot  escape  responsibility  for  the  proper  dis- 
charge of  this  duty  by  selecting  some  one  else- 
to  perform  it 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §f  175,  135,  171,  172,  180- 
184,  192;    Dec  Dig.  {§  103,  101,  102.*] 

5.  Master  and  Servant  (|  124*)— Liabiutt 
for  Injuries— Duty  or  Inspection. 

A  master  is  bound  to  make  such  reason- 
able inspection  of  the  tools  and  implements 
furnished  his  servants  and  the  place  in  which 
they  are  to  perform  their  work  as  a  man  of 
ordinary  prudence  would  make  under  similar 
conditions  and  circumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  235-242;  Dec  Dig.  § 
124.*] 

6.  Master  and  Servant  (|  278*)— Actions 
for  Injuries— Evidence. 

In  a  servant's  action  for  injuries  caused 
by  a  breaking  rope,  where  there  was  some 
evidence  that  the  defect  in  the  rope  was  not 
latent,  a  verdict  for  plaintiff  was  supported  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §§  054-872,  977;  Dec  Dig. 
I  278.*] 

7.  Trial   (|  253*)— Instructions— Ignoring 

IS8UE8. 

In  a  servant's  action  for  injuries  from  the 
breaking  of  a  rope  used  on  a  pile  driver,  where 
there  was  evidence  of  defects  in  the  rope,  and 
also  of  negligence  of  the  person  operating  the 
pile  driver,  instructions  to  find  for  defendants 
if  the  jury  should  find  as  specified  as  to  the 
condition  of  the  rope  were  properly  refused, 
even  if  otherwise  correct,  because  they  ignor- 
ed the  issue  of  negligence  on  the  part  of  the 
operator  of  the  pile  driver. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  SS  613-623;   Dec  Dig.  |  253.*] 

« 
Appeal    from    Superior    Court,    Davidson 

County;   Daniels,  Judge. 

Action  by  G.  P.  Harmon  against  the  Fer- 
guson Contracting  Company  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

This  action  was  brought  to  recover  dam* 
ages  for  injuries  to  the  plaintiff,  alleged  to* 
have  been  caused  by  the  negligence  of  the 
defendants  while  he  was  in  their  employ  at 
Whitney,  N.  C.  Plaintiff  complained  as  fol- 
lows: 

"(1)  The  plaintiff  at  the  time  of  the  inju- 
ries hereinafter  set  out  and  at  the  time  of 
the  institution  of  this  action  was  a  resident 
of  the  state  of  North  Carolina,  and  the  de- 
fendant the  Ferguson  Contracting  Company 
was  a  corporation  and  was  doing  business  at 
the  time  near  the  town  of  Whitney,  N.  C, 
and  the  defendant  the  Winston-Salem  South- 
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4>ound  Railway  Company  is  a  corporation 
•organized  and  doing  business  under  the  laws 
-of  this  state,  being  engaged  at  the  time  of 
the  injury  to  plaintiff  hereinafter  described 
through  its  codefendant,  the  Ferguson  Con- 
tracting Company,  in  the  construction  of  its 
roadbed  near  the  said  town  of  Whitney. 

''(2)  That  on  or  about  the  6th  day.  of  June. 
1910,  while  in  the  employment  of  the  Fergu- 
son Contracting  Company  near  the  town  of 
Whitney,  the  plaintiff  was  injured  under  the 
following  circumstances:  Plaintiff,  with  a 
force  of  hands,  was  excavating  on  the  south 
side  of  a  hollow,  for  the  purpose  of  putting 
In  pedestals,  preparatory  to  the  erection  of 
-trestles  for  a  bridge  at  Harper's  Fill  trestle 
In  Stanley  county,  and  that  one  Dobbin  was, 
with  a  force  of  hands,  in  charge  of  a  pile 
•driver,  and  at  work  for  the  same  company 
on  the  other  side  of  the  hollow,  about  800 
feet  away.  That  the  pile  driver  was  operat- 
-ed  by  means  of  two  ropes,  one  a  manilla 
rope  and  the  other  a  wire  rope.  That  about 
the  hour  of  0  a.  m.  one  of  the  ropes  broke 
while  the  pile  driver  was  being  lifted  by  the 
•engine,  and  flew  with  great  force,  and  wrap- 
ped itself  around  the  plaintiff's  neck,  jerking 
thim  into  a  pit  some  15  feet  deep,  and  severe- 
4y  injuring  his  back,  right  shoulder,  and  left 
hip,  and  permanently  disabling  him.  At  the 
time  of  the  injury,  the  plaintiff  was  standing 
tome  5  or  10  feet  from  the  line  of  tfce  rope, 
-on  a  mixing  board,  at  work. 

"(3)  That  the  plaintiff's  injuries  werecaus- 
•ed  by  the  carelessness  and  negligence,  of  the 
said  Dobbin,  manager  of  the  pile  driver  of 
the  defendant  Ferguson  Contracting  Compa- 
ny, in  that  the  rope  or  cable  which  broke 
was  defective,  some  of  the  strands  being 
worn  or  broken,  and  further  by  his  careless- 
ness and  negligence  in  that  the  pulley,  over 
which  the  said  rope  runs,  was  not  high 
enough  to  raise  the  pile  driver,  and  said  pile 
driver  and  frame  over  which  the  rope  ran 
■and  on  which  the  pulley  was  located,  being 
too  near  on  a  level,  producing  too  great  a 
strain  on  the  rope  and  causing  it  to  break. 

"(4)  That  the  said  injuries  of  the  plaintiff 
were  brought  about  by  the  carelessness  and 
negligence  of  the  defendant  the  Winston-Sa- 
lem Southbound  Railway  Company,  in  that 
it  failed  to  keep  supervision  of  the  danger- 
ous work  being  done  by  Dobbin,  and  in  em- 
ploying incompetent  and  unskillful  servants 
and  agents  to  operate  the  pile  driver,  and  in 
allowing  the  said  servants  and  agents  to  use 
defective  and  dangerous  machinery  and  ap- 
paratus in  pursuit  of  their  work,  which 
brought  about  Injuries  to  the  plaintiff,  as 
above  set  out,  and  for  which  both  the  de- 
fendants are  liable  as  joint  tort-feasors. 
That  prior  to  his  injuries  plaintiff  was  a 
skillful  and  experienced  workman,  command- 
ing high  wages,  and  earned  a  salary  of  from 
■$100  to  $200  dollars  per  month,  but  since 
said  injuries  the  plaintiff  has  been  unable 
and  unfit  for  active  work,  and  suffers  great 


mental  and  bodily  pain  at  all  times,  to  his 
permanent  damage  in  the  sum  of  twenty-five 
thousand  ($25,000)  dollars." 

The  defendants  filed  separate  answers,  de- 
nying the  alleged  negligence,  and  averring 
that  the  pile  driver  and  two  ropes  were  in 
good  condition,  and  had  been  properly  in- 
spected. They  pleaded  specially  that  plain- 
tiff had  been  duly  warned  by  Dobbin  that 
they  were  about  to  pull  on  the  ropes  for  the 
purpose  of  lifting  the  pile  driver  and  to 
move  out  of  the  way  of  danger  as  the  ropes 
might  break  under  the  heavy  strain  put 
upon  them,  which  plaintiff  failed  to  do  in 
his  own  wrong,  and  was  injured.  There  was 
evidence  to  support  the  allegations  of  the 
respective  parties. 

There  was  a  verdict  for  the  plaintiff,  and 
the  defendants  appealed. 

F.  O.  Robbing,  Phillips  &  Bower,  and  Wat- 
son, Buxton  &  Watson,  for  appellant  Ry.  Co. 
Morrison  &  McLain,  for  appellant  Ferguson 
Contracting  Co.  E.  B.  Raper  and  McCrary 
&  McCrary,  for  appellee. 

WALKER,  J.  It  seems  to  us  that  the 
charge  explained  the  law  and  the  evidence  to 
the  jury  as  clearly  as  it  could  be  done.  One 
of  the  main  issues  between  the  parties  re- 
lated to  the  character  in  which  the  Con- 
struction Company  was  doing  the  work  for 
the  Railway  Company,  the  other  to  the  ques- 
tion of  negligence. 

[1]  If  the  Construction  Company  was  an 
independent  contractor,  the  other  company 
was  not  liable  for  its  negligence,  unless  the 
work  was  so  inherently  dangerous  that  it 
could  not  be  let  out  to  another  without  in- 
curring responsibility  for  his  negligence. 

[2]  We  need  not  discuss  this  aspect  of  the 
case,  as  we  do  not  think  the  Construction 
Company  was  an  independent  contractor,  but 
a  servant  of  its  codefendant,  the  Railway 
Company,  and  therefore  the  latter  is  liable 
for  its  negligence  or  that  of  its  employes. 
The  rule  as  to  fellow  servants  does  not  ap- 
ply. Pell's  Revisal,  §  2647,  and  note.  If 
the  injury  to  the  plaintiff  was  caused  by  the 
negligence  of  the  servant,  Dobbin,  or  by 
reason  of  defective  machinery  or  appliances, 
which  defect  the  exercise  of  ordinary  care 
would  have  removed,  the  defendants  are  lia- 
ble— the  Railway  Company,  because  the  other 
company  was  its  servant,  and  the  Construc- 
tion Company,  because  it  had  undertaken 
to  do  the  work  and  employed  Dobbin,  as  its 
servant,  to  assist  in  doing  it  In  several  re- 
spects the  contract  between  the  Railway 
Company  and  the  Construction  Company 
plainly  reserves  control  and  direction  over 
the  work,  through  its  engineer,  with  the 
power  of  discharging  any  foreman  or  em- 
ploye" "who  is  unskillful  or  remiss  in  the 
performance  of  his  work,"  and  it  is  pro- 
vided that  a  certain  part  of  the  work,  when 
ordered  to  be  done  by  the  engineer  in  charge 
and  representing  the  Railway  Company,  shall 
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be  performed  and  the  material  therefor  fur- 
nished "under  and  according  to  his  direc- 
tion." The  general  scope  and  purpose  of  the 
contract  indicates  an  intention  and  under- 
standing that  the  Railway  Company  should 
not  be  considered  as  having  parted  with  its 
authority  and  supervision  over  the  work. 
The  court  in  this  case  submitted  the  ques- 
tion to  the  jury,  and  required  them  to  find, 
under  the  evidence,  whether  or  not  the  Con- 
struction Company  waa  an  independent  con- 
tractor, giving  the  jury  correct  instructions 
as  to  what  was  necessary  to  constitute  one 
an  independent  contractor.  This  matter  was 
fully  considered  in  Denny  v.  Burlington,  155 
N.  C.  33,  70  S.  EL  1085,  Thomas  v.  Lumber 
Co.,  153  N.  C.  351,  68  S.  E.  275,  32  I*  R.  A. 
(N.  S.)  584,  and  Johnson  v.  Railroad,  157  N. 
C.  382,  72  S.  E.  1057,.  where  the  cases  are 
collected. 

[3]  Generally  stated,  an  independent  con- 
tractor is  one  who  in  the  exercise  of  an  in- 
dependent employment  contracts  to  do  a 
piece  of  work  according  to  his  own  methods, 
without  being  subject  to  his  employer's  con- 
trol, except  as  to  the  results  of  the  work, 
and  this  we  understand  to  have  been  sub- 
stantially the  definition  given  by  the  court  to 
the  jury.  Another  very  terse  definition  we 
find  in  Smith  v.  Simmons,  103  Pa.  32,  49 
Am.  Rep.  113:  "Where  one  who  contracts  to 
perform  a  lawful  service  for  another  is  in- 
dependent of  his  employer  in  all  that  per- 
tains to  the  execution  of  the  work,  and  is 
subordinate  only  in  effecting  a  result  in  ac- 
cordance with  the  employer's  design,  he  is 
an  independent  contractor,  and  in  such  case 
the  contractor  alone,  and  not  the  employer, 
is  liable  for  damages  caused  by  the  con- 
tractor's negligence  in  the  execution  of  the 
work."  And  in  26  Cyc.  970,  will  be  found 
the  following  statement  of  the  rule:  "One 
who  contracts  to  do  a  specific  piece  of  work, 
furnishing  his  own  assistants,  and  executing 
the  work  either  entirely  in  accordance  with 
his  own  ideas,  or  in  accordance  with  a  plan 
previously  given  to  him  by  the  person  for 
whom  the  work  is  done,  without  being  sub- 
ject to  the  orders  of  the  latter  in  respect  to 
the  details  of  the  work,  is  an  independent 
contractor,  and  not  a  servant"  In  Beal  v. 
Fibre  Co.,  154  N.  C.  147,  69  S.  E.  834,  Jus- 
tice Hoke  said:  "If  the  proprietor  retains 
for  himself  or  for  his  agent  (e.  g.,  architect 
and  superintendent)  a  general  control  over 
the  work,  not  only  with  reference  to  results, 
but  also  with  reference  to  methods  of  proce- 
dure, then  the  contractor  is  deemed  the  mere 
agent  or  servant  of  the  proprietor,  and  the 
rule  of  respondeat  superior  operates  to  make 
the  proprietor  liable  for  his  wrongful  acts 
or  those  of  his  servants,  whether  the  pro- 
prietor directly  interfered  with  the  work 
and  authorized  and  commanded  the  doing 
of  such  acts  or  not  It  is  not  necessary,  in 
such  a  case,  that  the  employer  should  actual- 
ly guide  and  control  the  contractor.     It  is 


enough  that  the  contract  vests  him  with  the 
right  of  guidance  and  control."  Read  and 
construed  in  the  light  of  the  authorities,  the 
contract  in  this  case  does  not  establish  that 
independence  of  service  in  the  Construction 
Company  which  is  required  to  exonerate  the 
Railway  Company  from  liability  for  its  neg- 
ligence, and  the  rule  of  respondeat  superior 
applies. 

[4-7]  Upon  the  question  of  negligence,  there 
was  evidence  to  show  that  the  rope  was  de- 
fective and  insufficient  It  is  a  primary  duty 
of  the  master  to  exercise  ordinary  care  In 
supplying  his  servant  with  reasonably  safe 
tools  and  implements  and  a  reasonably  safe 
place  in  which  to  perform  his  work,  and  he 
cannot  escape  responsibility  for  the  proper 
discharge  of  this  duty  by  selecting  some  one 
else  to  perform  it  He  must  see  that  his 
duty  is  performed,  and,  it  not  being  delega- 
ble, he  cannot  shift  the  obligation  to  anoth- 
er. Reld  v.  Rees,  155  N.  C.  230,  71  S.  EL 
315;  26  Cyc.  1097.  And  there  is  also  the 
duty  of  the  master  to  make  such  reasonable 
inspection  as  a  man  of  ordinary  prudence 
would  make  under  similar  conditions  and 
circumstances.  Womble  v.  Grocery  Co.,  135 
N.  C.  474,  47  S.  E.  493;  Cotton  v.  Railroad, 
149  N.  C.  227,  62  S.  E.  1093.  There  was  also 
evidence  tending  to  show  that  the  pile  driver 
had  not  been  properly  handled  by  Dobbin. 
These  questions  were  fairly  submitted  to  the 
jury  with  proper  instructions  as  to  the  law. 
If  the  plaintiff  was  injured  by  reason  of  a 
defect  in  the  rope,  which  was  discoverable 
by  ordinary  inspection  and  was  not  latent, 
or  by  the  negligence  of  Dobbin,  he  was  en- 
titled to  recover  damages.  It  does  not  ap- 
pear that  the  defect  in  the  rope  was  latent; 
or,  to  state  it  a  little  differently,  there  is 
evidence  tending  to  show  that  it  was  not- 
which  the  jury  had  the  right  to  consider. 
It  seems  to  have  been  suspected  of  being  un- 
safe or  unreliable,  as  the  defendant  alleges 
contributory  negligence  on  the  part  of  the 
plaintiff,  upon  the  ground  that  he  had  been 
warned  of  the  danger,  if  the  rope  should 
break,  and  failed  to  take  care  of  himself. 
Besides,  the  prayers  for  instruction  of  both 
defendants  as  to  the  defectiveness  of  the 
rope  are  confined  to  that  single  act  of  negli- 
gence, and  leave  out  of  consideration  the  oth- 
er charge  of  negligence  on  the  part  of  Dob- 
bin, and  therefore  the  court  could  not  have 
Instructed  the  jury  to  answer  the  first  issue, 
as  to  negligence,  In  the  negative,  without 
omitting  an  important  phase  of  negligence 
from  the  instruction.  The  prayers  did  not 
take  in  all  the  facts  going  to  prove  negli- 
gence. A  careful  perusal  of  the  prayers  and 
the  charge  lead  us  to  the  conclusion  that  the 
judge  substantially  responded  to  all  proper 
prayers  and  instructed  the  jury  fully  and 
correctly  upon  the  different  matters  involved 
in  the  case,  including  the  question  of  con- 
tributory negligence.  We  can  only  correct 
errors  in  law,  and  not  any  miscarriage  by 


-*N.  C.) 


BURWELL  v.  CHAPMAN 


635 


the  jury  in  finding  the  facts.    This  must  be 
left  to  the  supervision  of  the  trial  judge, 
who  has  the  power  to  set  aside  the  verdict, 
If  against  the  weight  of  the  evidence. 
No  error. 


(159  N.  C.  439) 

THOMPSON  v.  SMITH  et  al 

•<  Supreme  Court  of  North  Carolina.    April  17, 

1912.) 

Executors  and  Administrators  ({  456*)— 

Charges  and  Credits—Costs. 

Under  Revisal  1905,  1 1277,  which  provides 
that  costs  assessed  against  executors  and  ad- 
ministrators, suing  or  being  sued  in  their  rep- 
resentative capacity,  are  chargeable  only  on 
the  estate  represented,  unless,  for  mismanage- 
ment or  bad  faith,  the  court  directs  the  pay- 
ment to  be  made  by  the  representative  person- 
ally, where,  on  appeal  from  a  judgment  in  fa- 
vor of  defendants,  who  were  sued  as  adminis- 
trators, there  was  nothing  which  would  warrant 
making  one  of  them  personally  liable  for  the 
costs  on  appeal,  the  costs  must  be  paid  by  the 
administrators,  and  allowance  made  therefor 
in  the  administration  account. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Si  1941-1967; 
Dec.  Dig.  |  456.*] 

Action  by  Fannie  H.  Thompson  against 
Marcellus  Smith  and  another,  executors. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Motion  by  plaintiff  to  tax  Marcellus 
Smith  personally  with  costs  of  appeal  on  a 
reversal.    Motion  denied. 

J.  H.  Fleming,  for  appellant  B.  M.  Gat- 
ling,  for  appellees. 

PER  CURIAM.  This  Is  a  motion  by  plain- 
tiff to  tax  the  defendant  Marcellus  Smith, 
personally  with  the  costs  of  this  court  De- 
fendants were  successful  In  the  court  below 
In  the  case,  and  plaintiff  appealed.  The 
judgment  was  reversed  here,  and  the  cause 
remanded  to  be  further  proceeded  with  in 
accordance  with  law.  We  do  not  see  any  rea- 
son at  present  for  giving  a  personal  judg- 
ment against  Smith.  He  was  brought  here 
by  the  plaintiff's  appeal,  and  his  conduct  has 
not  been  frivolous,  and  he  has  done  nothing 
to  make  himself  personally  liable.  The  de- 
fendants should  pay  the  costs  of  this  court  as 
administrators,  and  they  will  be  allowed  a 
credit  for  the  same  in  their  administration 
account,  unless  the  plaintiff  can  show  suf- 
ficient reason  to  the  lower  court  why  it 
should  not  be  allowed.  Provision  as  to  the 
recovery  of  costs  against  executors  and  ad- 
ministrators is  made  in  Revisal,  §  1277, 
where  such  costs  are  declared  to  be  "charge- 
able only  upon  or  collected  out  of  the  estate, 
fund  or  party  represented,  unless  for  mis- 
management or  bad  faith  in  prosecuting  or 
defending  the  action,  the  court  shall  direct 
the  same  to  be  paid  personally  by  the  repre- 
sentative," but  no  such  case  is  presented 
here. 

The  motion  is  denied,  with  costs  to  be 
taxed. 

Motion  denied. 


059  N.  C.  209) 

BURWELL  v.  CHAPMAN  et  al 

(Supreme  Court  of  North  Carolina.    April  17, 

1912.) 

1.  Logs  and  Logging  (§  3*)— Conveyances 
op  Timber— Registration— Necessity. 

A  purchaser's  actual  notice  of  the  prior 
conveyance  of  the  title  to  standing  timber 
bought  by  him  cannot  supply  the  notice  by  reg- 
istration required  under  the  statute  relating  to 
the  transfers  of  land. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;  Dec  Dig.  f  3.*] 

2.  Loos  and  Logging  ({  3*) — Conveyance 
of  Standing  Timber  — Consideration — 
Sufficiency. 

A  release  of  damages  caused  by  cutting 
timber  in  violation  of  the  restrictions  of  a 
deed  to  standing  timber  was  a  sufficient  con- 
sideration for  a  reconveyance  of  the  timber 
rights  to  render  those  to  whom  the  recon- 
veyance was  made  purchasers  for  value. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;    Dec  Dig.  {  3.*! 

3.  Logs  and  Logging  ({  3*)— Conveyances 
of  Standing  Timbeb— Construction. 

A  deed  reconveying  all  the  standing  timber 
rights  of  all  kinds  which  the  grantees  had  pre- 
viously conveyed  to  the  grantor  on  certain  land 
particularly  described  by  metes  and  bounds, 
the  prior  deed  being  on  record,  conveyed  all 
the  standing  timber  rights  received  under  the 
first  deed,  and  not  merely  such  as  the  grantor 
had  not  previously  parted  with. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  if  6-12;  Dec  Dig.  S  3.*] 

Appeal  from  Superior  Court,  Granville 
County  ^  O.  H.  Allen,  Judge. 

Action  by  D.  A.  Burwell  against  A  A. 
Chapman  and  others.  From  a  judgment  of 
nonsuit,  plaintiff  appeals.    Affirmed. 

D.  G.  Brummitt  and  T.  T.  Hicks,  for  ap- 
pellant T.  Lanier  and  Graham  &  Devin, 
for  appellees. 

BROWN,  J.  Civil  action  brought  to  re- 
strain the  defendants  from  interfering  with 
the  plaintiff  in  cutting  and  removing  timber 
from  certain  lands,  and  to  declare  the  plain- 
tiff to  be  the  owner  of  the  timber  rights  on 
said  lands.  The  defendants  denied  the  title 
of  the  plaintiff  to  the  timber  in  question. 
The  plaintiff  presented  several  contentions 
upon  which  he  based  his  right  to  cut  the 
timber  in  question,  but,  in  the  view  we  take 
of  the  case,  it  is  necessary  to  consider  only 
one.  The  timber  lands  in  controversy  be- 
longed to  the  defendants,  who  conveyed  all 
of  the  timber  of  whatever  kind  and  descrip- 
tion growing  and  standing  on  the  said  lands, 
subject  to  certain  restrictions,  to  H.  C.  Wolfe 
of  Pennsylvania.  The  said  conveyance  is 
dated  the  28th  of  June,  1906,  and  was  duly 
registered  on  the  29th  of  September,  1906, 
and  fully  describes  the  land  upon  which  the 
said  timber  was  growing.  It  is  claimed  that 
Wolfe  purchased  the  timber  for  himself  and 
others,  and  that  he  and  his  associates  con- 
tracted to  form  a  corporation  to  whom  this 
timber  was  to  be  conveyed,  and  by  which  it 
was  to  be  manufactured.  It  appears  that 
the   company   was   incorporated   and   stock 
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taken  as  agreed  by  the  Incorporators.  Wolfe 
was  elected  manager  of  the  corporation.  He 
continued  to  be  such  until  July,  1909,  when 
he  resigned.  During  that  time  a  large  part 
of  the  timber  was  taken  from  the  land  and 
sold.  On  January  16,  1909,  this  company, 
by  Its  manager,  Wolfe,  conveyed  certain  of 
the  timber  to  the  plaintiff,  which  the  plain- 
tiff proceeded  to  cut  and  remove  under  his 
contract,  which  conveyance  was  not  regis- 
tered until  the  1st  day  of  May,  1911.  On 
the  25th  day  of  January,  1911,  the  said 
Wolfe  reconveyed  to  these  defendants  all  of 
the  standing  timber  and  timber  rights  on  the 
said  land,  specifically  describing  the  land  as 
being  fully  described  In  a  deed  from  the  de- 
fendants to  H.  G.  Wolfe,  recorded  in  Book 
60,  p.  384,  In  the  office  of  registrar  of  deeds 
of  Granville  county.  This  deed  was  regis- 
tered on  the  26th  of  January,  1911. 

[1]  1.  The  conveyance  or  timber  contract, 
whatever  It  may  be  called,  under  which  the 
plaintiff  claims  the  timber  In  controversy, 
was  not  registered  until  May,  1911,  at  which 
time  the  deed  from  Wolfe,  reconvening  all 
of  the  property  he  had  purchased  from  them, 
had  been  duly  executed  and  recorded,  to  wit, 
on  January  26,  1911.  The  plaintiff  contends 
that  the  defendants  had  notice  of  the  exist- 
ence of  the  said  timber  contract  made  with 
the  plaintiff,  and  that,  when  they  took  the 
reconveyance  from  Wolfe,  they  took  subject 
to  the  plaintiff's  rights.  It  Is  not  necessary 
to  discuss  the  fact  as  to  whether  there  is 
any  evidence  as  to  actual  notice  to  the  de- 
fendant, for  no  notice  of  the  character  claim- 
ed by  the  plaintiff,  however  full,  can  supply 
the  notice  by  registration  required  by  the 
statute.  This  court  has  held  in  several  cases 
that  standing  trees  are  a  part  of  the  realty, 
and  conveyances  of  title  thereto  must  be 
sufficient  in  form  to  convey  realty,  and  that 
such  conveyances  are  governed  by  .all  the 
laws  relating  to  the  transfer  of  title  to  land 
itself.  Hawkins  v.  Lumber  Company,  139 
N.  C.  161,  51.  S.  E.  852.  Applying  this  prin- 
ciple, it  has  been  held  that  purchasers  for 
value  under  a  deed  sufficient  in  form  and 
properly  registered  are  not  affected  with  no- 
tice by  possession  under  a  prior  deed,  either 
invalid  or  not  registered  at  the  time  of  the 
other  conveyance.  Tremaine  v.  Williams, 
144  N.  G.  114,  56  S.  E.  694;  Collins  v.  Davis, 
132  N.  C.  106,  43  S.  E.  579;  Blalock  v.  Strain, 
122  N.  C.  283,  29  S.  E.  406;  Patterson  v. 
Mills,  121  N.  C.  267.  28  S.  E.  368. 

[2]  2.  But  it  is  contended  by  the  plaintiffs 
that  these  defendants  taking  under  the  deed 
from  Wolfe  dated  January  25,  1911,  are  not 
purchasers  for  value,  and  take  subject  to 
the  equities  of  the  plaintiff.  We  find  no  evi- 
dence to  support  this  theory.  On  the  con- 
trary, the  recited  consideration  of  the  deed 
from  Wolfe  to  the  defendants  Is  the  sum  of 
$1,  "and  in  consideration  of  the  parties  of 
the  second  part  releasing  the  party  of  the 
first  part  (Wolfe)  and  the  Stovall  Lumber 


Company  from  all  claims  for  damage  on  ac- 
count of  waste."  It  was  contended  by  the- 
defendants  that  Wolfe  had  caused  the  said 
timber  lands  to  be  denuded  of  timber  in  vio- 
lation of  the  terms  and  restrictions  contain- 
ed in  the  deed  of  June  28,  1906,  executed  by 
the  defendants  to  Wolfe.  This  release  upon 
the  part  of  the  defendants  was  undoubtedly 
a  release  of  a  valuable  right,  and  formed  a 
valuable  consideration  as  a  basis  for  the  re- 
conveyance  by  Wolfe  to  them. 

[3]  3.  It  is  further  contended  that  the  re- 
conveyance from  Wolfe  to  the  defendants- 
conveyed  only  such  standing  timber  rights- 
in  the  land  as  he,  Wolfe,  then  had,  and  that* 
having  parted  with  them  to  the  plaintiff,  he- 
had  nothing  to  convey  to  the  defendants.  As- 
we  read  the  reconveyance,  Wolfe  reconveyed 
to  the  defendants  all  of  the  standing  timber 
rights  of  all  kinds  which  the  defendants  had 
previously  conveyed  to  Wolfe  on  2,070  acre* 
of  land,  particularly  described  by  metes  and 
bounds  in  the  deed  from  Wolfe  to  the  de- 
fendants. 

Upon  a  review  of  the  record,  the  judgment 
of  the  superior  court  is  affirmed. 

HOKE  and  ALLEN,  JJ.,  took  no  part  in 
the  decision  of  this  case. 

0»  n.  c.  t) 

CUNTON-DUNN  TELEPHONE  OO.  ▼.  CAB- 
OLINA  TELEPHONE  &  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.    April  17,. 

1912.) 

1.  Telegraphs  and  Telephones  ({  34*)— 
Regulations— Charges. 

A  telephone  company  is  a  public  service 
corporation,  and,  as  such,  is  subject  to  regula- 
tion and  control,  and  is  required  to  afford  it* 
service  at  uniform  and  reasonable  rates  to 
all  who  will  pay  its  charges,  and  abide  by  its 
reasonable  regulations,  without  discrimination. 
[Ed.  Note.— For  other  cases,  see  Telegraph* 
and  Telephones,  Cent.  Dig.  f  21;  Dec  Dig.  fc 
34.*] 

2.  Telegraphs  and  Telephones  (I  12*)— 
Duty  to  Perfobm  Services— Connection 
with  Otheb  Lines. 

In  the  absence  of  constitutional  or  statu- 
tory requirement,  the  obligation  of  a  telephone 
company,  as  a  public  service  corporation,  to 
furnish  service  without  discrimination,  doe* 
not  as  a  rule  extend  to  making  physical  con- 
nection with  the  company's  lines,  but  where 
such  connection  has  been  voluntarily  made  un- 
der a  fair  and  workable  arrangement,  and  the 
continuous  line  has  come  to  be  patronized  and 
established  as  a  public  convenience,  such  con- 
nection may  not  be  severed  by  one  of  the  par- 
ties in  breach  of  the  agreement,  but  must  be 
continued;  and  such  duty  extends  to  the  as- 
signee of  a  contract  running  to  successors  and 
assignees,  who  has  full  knowledge  of  its  ex- 
istence or  facts  which  would  have  put  it  on. 
inquiry  leading  to  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Telegraphs- 
and  Telephones,  Dec  Dig.  §  12.*] 

3.  Telegraphs  and  Telephones  (|  34*)— 
Regulation  and  Operation  —  Charges  — 
Between  Pasties. 

Where  a  telephone  company,  acting  under 
a  quasi  public  franchise,  took  an  assignment 
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of  a  contract  under  which  a  physical  connection 
with  its  own  lines  had  been  made,  and  the  users 
thereof  had  become  entitled  to  a  continuation 
of  such  connection  and  service,  the  original 
contract  providing  rates  for  such  service,  if 
discriminating  between  the  company's  patrons 
receiving  like  service  under  like  conditions,  or 
if  so  unreasonable  and  burdensome  as  to  ren- 
der the  company  unable  to  properly  perform 
the  duties  imposed  by  its  charter,  must  be  an- 
nulled to  that  extent,  and  the  parties,  except 
the  parties  to  the  assignment,  allowed  to  con- 
tinue the  service  under  such  reasonable  rates 
as  may  be  agreed  upon  or  which  may  bo  ap- 
proved by  public  authorities. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  21;  Dec.  Dig.  | 
34.*] 

4.  Mandamus  (§  183*)— Public  Sebvigb  Cor- 
porations—Telephone  Charges. 

Mandamus  will  lie  to  enforce  the  perform- 
ance of  the  duties  of  a  telephone  company  ex- 
isting for  the  benefit  of  the  public 

[Ed.  Note.—- For  other  cases,  see  Mandamus, 
Cent  Dig.  {  268;   Dec.  Dig.  i  133.*] 

5.  Injunction   (§  5*)— Mandatory  Injunc- 
tion—Telephone Charges. 

Mandatory  injunction  will  lie  to  enforce 
the  performance  of  obligations  of  a  telephone 
company  which  solely  concerned  individuals. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |  4;  T>ec.  Dig.  §  6>] 

Appeal  from  Superior  Court,  Sampson 
County;  Peebles,  Judge. 

Action  by  the  Clinton-Dunn  Telephone 
Company  against  the  Carolina  Telephone  & 
Telegraph  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Modified  and  af- 
firmed. 

Civil  action  to  compel  defendant  company 
to  restore  telephone  connection  of  plaintiff 
company  with  the  local  exchange  of  defend- 
ant company  in  Dunn,  N.  G,  and  supply 
service  in  that  town  for  plaintiff  and  sub- 
scribers, pursuant  to  a  contract  set  forth 
and  described  in  the  complaint  The  cause 
was  heard  on  a  rule  to  show  cause,  obtained 
in  term  and  returnable  before  his  Honor,  R. 
B.  Peebles,  Judge,  holding  the  courts  of  the 
Sixth  district,  at  Wilmington,  N.  C,  on  June 
3,  1911,  and,  on  affidavits  and  proofs  offered, 
it  was  adjudged  that  on  plaintiff's  entering 
into  a  justified  bond  in  the  sum  of  one  thou- 
sand dollars  conditioned  to  pay  all  costs 
and  damages  arising  by  reason  of  the  order, 
in  case  same  should  be  set  aside,  the  connec- 
tion be  restored  as  prayed  for  and  the  serv- 
ices rendered  free  of  charge  to  plaintiff  and 
Its  subscribers,  according  to  the  terms  of  the 
contract  referred  to.  Both  parties  having 
consented  that  the  hearing  could  be  con- 
tinued and  issue  determined  outside  of  Wil- 
mington, the  judgment  was  signed  and  enter- 
ed at  Beaufort,  N.  C,  on  July  5,  1911,  and 
defendant,  having  duly  excepted,  appealed 
to  Supreme  Court. 

J.  C.  Clifford  and  G.  M.  T.  Fountain  &  Son, 
for  appellant  Faison  &  Wright,  for  appel- 
lee. 

HOKE,  J.  (after  stating  the  facts  as 
above).    On  the  hearing  it  was  made  to  ap- 


pear: That  In  1901  E.  F.  Young  and  wife 
owned  and  operated  for  charge  a  local  tele- 
phone system  in  the  town  of  Dunn,  N.  C, 
and  plaintiff,  a  corporation  acting  under  a 
quasi  public  franchise,  owned  and  operated 
a  like  system  in  the  town  of  Clinton,  N.  C, 
and  was  extending  its  line  towards  Dunn. 
That  on  February  35th  of  that  year  the  said ' 
Young  and  wife  entered  into  a  contract  with 
plaintiff  in  consideration  of  $10,  and  that 
plaintiff  company  would  pay  for  two-thirds 
of  the  poles  from  the  corporate  line  of  Dunn 
to  the  local  exchange  In  the  town  and  of 
mutual  stipulations  in  the  agreement,  where- 
by the  said  plaintiff  company  could  physical- 
ly connect  its  system  with  the  local  exchange 
in  Dunn,  and  the  natrons  of  the  Dunn  sys- 
tem, for  a  single  charge  of  25  cents,  could 
send  messages  to  Clinton  and  have  service 
for  local  delivery  in  that  town  without  fur- 
ther charge,  and  plaintiff  and  its  subscribers 
should  have  like  privilege  and  service  in 
reference  to  local  delivery  in  Dunn.  The 
agreement  stipulated,  further,  "that  the  par- 
ties shall  quietly  enjoy  the  same  and  that 
this  contract  shall  remain  In  full  force  and 
effect  from  and  after  the  signing  and  sealing 
of  the  same  and  the  successors  and  assigns 
of  each  shall  forever  quietly  enjoy  the  privi- 
leges granted  by  the  contract;  that  the  toll 
fees  of  each  shall  be  25  cts.  from  exchange 
to  exchange  and  that  local  messages  shall 
be  settled  and  established  by  each  so  that 
the  fees  charged  shall  not  exceed  25  cts.; 
•  *  *  that  this  contract  shall  not  be  re- 
voked or  changed  without  the  consent  and 
the  same  mutually  agreed  to  by  each,  their 
successors  and  assigns.  In  testimony  where- 
of, etc."  That  the  physical  connection  was 
then  made,  the  parties  entered  into  the  en- 
joyment and  exercise  of  the  privileges  con- 
ferred by  the  contract,  and  continued  therein 
until  October,  1901,  when  Young  and  wife 
sold  and  conveyed  their  system  and  all  rights, 
etc.,  held  by  them  to  defendant  company,  a 
corporation  acting  also  under  a  quasi  public 
franchise  and  owning  and  operating  an  ex- 
tended system  of  telephone  lines  in  the  east- 
ern part  of  the  state.  That  the  purchaser 
entered  into  the  exercise  of  the  rights  con- 
ferred by  the  contract  with  plaintiff  and 
physical  connection  being  continued,  and  stip- 
ulated service  afforded  by  each  until  Febru- 
ary, 1910,  when  defendant,  having,  as  stated, 
acquired  the  plants  of  various  companies  in 
the  eastern  part  of  the  state  and  claiming  to 
have  spent  large  sums  of  money  in  improv- 
ing these  lines,  giving  them  better  equipment 
and  affording  a  higher  order  of  service,  wrote 
plaintiff  company,  saying  that  the  contract 
was  not  considered  as  binding  on  defendant 
That  it  had  not  been  made  by  the  company. 
That  it  was  unfair  in  its  obligations  and 
burdens,  and  discriminative  in  its  terms  and 
operation.  The  letter  stated,  further:  That 
the  rights  conferred  had  been  abused  on 
the  part  of  plaintiff  company,  by  extending 
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the  privileges  granted  to  other  lines  and 
systems  not  included  in  the  agreement,  and 
contained  formal  notice  that,  unless  within 
30  days  plaintiff  entered  into  a  contract 
agreeing  to  pay  $72  per  annum  for  service 
in  Dunn  to  plaintiff  and  its  subscribers  and 
$72  additional  per  annum  for  each  addition- 
al system,  exercising  the  privileges  of  the 
contract,  and  by  plaintiff's  permit  or  pro- 
curement, the  connection  with  plaintiff  com- 
pany would  be  discontinued.  That,  this  de- 
mand not  having  been  complied  with,  defend- 
ant severed  the  connection  with  plaintiff's 
system,  depriving  plaintiff  and  its  subscribers 
and  patrons  of  all  service  and  telephone  con- 
nection with  Dunn  and  its  inhabitants  or 
any  possibility  of  procuring  the  same  except 
on  defendant's  terms.  On  these,  the  facts 
chiefly  relevant  to  the  inquiry,  we  think  the 
court  below  correctly  ruled  that  plaintiff 
was  entitled  to  have  the  connection  restored 
and  service  afforded,  but  that  the  order 
should  be  modified  or  so  interpreted  .that  the 
rate  at  which  this  service  shall  be  rendered 
must  be  made  to  depend  upon  further  find- 
ings of  fact,  to  be  had  and  made  in  the  cause. 

[1]  It  is  very  generally  recognized  that  a 
telephone  company,  acting  under  a  quasi 
public  franchise,  is  properly  classified  among 
the  public  service  corporations,  and  as  such 
is  subject  to  public  regulation  and  reasonable 
control,  and  is  required  to  afford  its  service 
at  uniform  and  reasonable  rates  and  with- 
out discrimination  among  its  subscribers  and 
patrons  for  like  service  under  the  same  or 
substantially  similar  conditions.  Godwin  v. 
Telephone  Co.,  136  N.  C.  258,  48  S.  E.  636, 
67  L.  R.  A.  251,  103  Am.  St  Rep.  041,  1  Ann. 
Gas.  203;  Lea  veil  v.  Western  Union,  116  N. 
O.  211,  21  S.  E.  391,  27  L.  R.  A.  843,  47  Am. 
St  Rep.  708;  Horner  v.  Electric  Co.,  153 
N.  a  535,  69  S.  E.  607,  138  Am.  St.  Rep.  681; 
Griffin  v.  Water  Co.,  122  N.  a  206,  30  S.  E. 
319,  41  L.  R.  A.  240;  Commercial  Union  Tel- 
egraph Co.  v.  Telephone  &  Telegraph  Co.,  61 
Vt.  241,  17  Atl.  1071,  5L.R.A.  161,  15  Am. 
St.  Rep.  593;  Telephone  Co.  v.  Telegraph  Co., 
66  Md.  399,  7  Atl.  809,  59  Am.  Rep.  167; 
Yancey  v.  Telephone  Co.,  81  Ark.  486,  99  S. 
W.  679,  11  Ann.  Cas.  135;  Telephone  A  Tel- 
egraph Co.  v.  Kelly,  160  Fed.  316,  87  C.  C. 
A.  268,  15  Ann.  Cas.  1210. 

[2]  In  the  absence  of  constitutional  or 
statutory  requirement,  this  obligation  to  af- 
ford service  at  reasonable  rates  and  without 
discrimination  to  all  who  will  "pay  the  charg- 
es and  abide  by  the  reasonable  regulations  of 
the  company"  does  not  as  a  rule  extend  to 
making  physical  connection  with  the  com- 
pany's lines,  but  there  is  high  authority  for 
the  position  that,  when  such  physical  con- 
nection has  been  voluntarily  made,  under  a 
fair  and  workable  arrangement  and  guaran- 
teed by  contract  and  the  continuous  line  has 
come  to  be  patronized  and  established  as  a 
great  public  convenience,  such  connection 
shall  not  in  breach  of  the  agreement  be  sev- 
ered by  one  of  the  parties.    In  that  case  the 


public  is  held  to  have  such  an  interest  in 
the  arrangement  that  its  rights  must  re- 
ceive due  consideration.  This  position  finds 
approval  in  State  ex  rel.  v.  Cadwallader,  172 
Ind.  619-636,  87  N.  E.  650,  and  is  stated  in 
the  elaborate  and  learned  opinion  of  Chief 
Justice  Myers  as  follows:  "Such  physical 
connection  cannot  be  required  as  of  right, 
but  if  such  connection  is  voluntarily  made 
by  contract,  as  Is  here  alleged  to  be  the  case, 
so  that  the  public  acquires  an  interest  in  its 
continuance,  the  act  of  the  parties  in  making 
such  connection  Is  equivalent  to  a  declaration 
of  a  purpose  to  waive  the  primary  right  of 
independence,  and  it  imposes  upon  the  prop- 
erty such  a  public  status  that  it  may  not  be 
disregarded"— citing  Mahan  v.  Mich.  TeL  Co., 
132  Mich.  242,  93  N.  W.  629,  and  the  rea- 
sons upon  which  It  Is  in  part  made  to  rest 
are  referred  to  in  the  same  opinion,  as  fol- 
lows: "Where  private  property  Is  by  the 
consent  of  the  owner  invested  with  a  public 
interest  or  privilege  for  the  benefit  of  the 
public,  the  owner  can  no  longer  deal  with 
it  as  private  property  only,  but  must  hold  it 
subject  to  the  rights  of  the  public  in  the  exer- 
cise of  that  public  Interest  or  privilege  con- 
ferred for  their  benefit"  Allnut  v.  Inglis 
(1810)  12  East,  527.  The  doctrine  of  this 
early  case  is  the  acknowledged  law.  It  is 
stated  somewhat  differently  in  Munn  v.  Illi- 
nois (1876)  94  U.  S.  113,  24  L.  Ed.  77,  where 
it  is  said:  "Property  does  become  clothed 
with  a  public  interest  when  used  in  a  man- 
ner to  make  it  of  public  consequence,  and 
affects  the  community  at  large.  When,  there- 
fore, one  devotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he,  in  effect, 
grants  to  the  public  an  Interest  in  that  use, 
and  must  submit  to  be  controlled  by  the  pub- 
lic for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created.  He  may  with- 
draw his  grant  by  discontinuing  the  use; 
but,  so  long  as  he  maintains  the  use,  he  must 
submit  to  the  control."  See,  also,  Telephone 
Co.  v.  Telephone  Co.,  118  Ky.  277,  80  S.  W. 
1114,  84  S.  W.  518;  37  Cyc.  pp.  1621-1658. 
While  we  hold,  therefore,  that  the  physical 
connection  of  these  lines  should  be  continued, 
it  does  not  necessarily  follow  that  the  serv- 
ice shall  be  rendered  at  the  rate  originally 
fixed  upon.  So  far  as  these  parties  are  in- 
dividually concerned,  these  original  rates 
should  bind.  It  is  true  that  defendant  com- 
pany  was  not  one  of  the  original  contract- 
ing parties,  but  the  contract  provides  that  it 
shall  extend  to  the  successors  and  assigns 
of  each  and  defendant  company  with  full 
knowledge  of  its  existence  or  of  facts  that 
should  have  put  it  upon  inquiry  leading  to 
knowledge,  took  over  the  property,  entered 
on  the  enjoyment  of  the  rights  and  privi- 
leges conferred,  and  may  not  be  allowed  as 
individuals  to  repudiate  its  obligations  and 
its  burdens.  Mahan  v.  Mich.  Telephone  Co., 
132  Mich.  242,  93  N.  W.  629.  But  here,  too, 
the  rights  of  the  public  must  on  authority 
and  principle  be  allowed  to  affect  the  ques- 
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tion.  As  heretofore  stated,  these  public  serv- 
ice corporations  are  required  to  render  their 
service  at  uniform  and  reasonable  rates  and 
without  discrimination,  and  they  are  not  al- 
lowed to  enter  on  or  continue  in  the  perform- 
ance of  a  contract  which  discriminates  among 
their  patrons  or  which  renders  them  unable 
to  afford  the  same  or  perform  the  duties  im- 
posed upon  them  by  reason  of  their  charter. 
Griffin  v.  Water  Co.,  supra;  Gibbs  v.  Gas  Co., 
130  U.  S.  396,  9  Sup.  Ct  553,  32  L.  Ed  979; 
Western  Union  v.  American  Union,  65  Ga. 
160,  38  Am.  Rep.  781;  Thompson  on  Cor- 
porations, |  2792,  and  authorities  cited.  In 
the  case  of  Gibbs  v.  Gas  Co.  the  position  is 
stated  as  follows:  "Courts  decline  to  enforce 
contracts  which  impose  a  restraint,  though 
only  partial,  upon  business  of  such  character, 
that  restraint  to  any  extent  will  be  preju- 
dicial to  the  public  interest  But,  where  the 
public  welfare  is  not  involved  and  the  re- 
straint upon  one  party  is  not  greater  than 
protection  to  the  other  party  requires,  a  con- 
tract in  restraint  of  trade  may  be  sustained. 
A  corporation  cannot  disable  itself  by  con- 
tract from  the  performance  of  public  duties 
which  it  has  undertaken,  and  thereby  make 
public  accommodation  or  convenience  sub- 
servient to  its  private  interests." 

[3]  And,  applying  the  principle,  if,  under 
conditions  developed  in  the  reasonable  and 
orderly  exercise  and  performance  of  defend- 
ant's duties,  under  its  charter,  the  rates 
agreed  upon  between  these  contracting  par- 
ties are  of  a  character  that  discriminates 
among  defendant's  patrons  receiving  like  serv- 
ice under  like  conditions,  or  it  is  so  unreason- 
able and  burdensome  as  to  render  defendant 
company  unable  to  perform  properly  the  duties 
Incumbent  under  its  charter,  the  agreement, 
to  that  extent,  must  be  annulled  and  the 
parties  allowed  to  continue  the  service  under 
such  reasonable  rates  as  they  may  further 
agree  upon,  or  which  may  be  sanctioned  and 
approved  by  the  supervising  agencies  estab- 
lished by  law  for  the  purpose.  Revisal  1905, 
{  1086  et  seq. 

[4,6]  In  regard  to  the.  form  of  remedy 
available,  where,  as  in  this  state,  the  same 
court  is  vested  with  both  legal  and  equi- 
table jurisdiction,  there  is  very  little  differ- 
ence in  its  practical  results  between  proceed- 
ings in  mandamus  and  by  mandatory  in- 
junction; the  former  being  permissible  when 
the  action  is  to  enforce  performance  of  du- 
ties existent  for  the  benefit  of  the  public  and 
the  latter  being  confined  usually  to  causes  of 
an  equitable  nature  and  in  the  enforcement 
of  rights  which  solely  concern  individuals. 
High  on  Injunctions  (4th  Ed.)  |  2.  Owing 
to  the  public  interests  Involved  In  controver- 
sies of  this  character,  it  is  generally  held 
that  mandamus  may  be  properly  resorted  to. 
Godwin  v.  Telephone  Co.,  supra;  Commer- 
cial Union  v.  Tel.  Co.,  supra;  Mahan  v.  Tele- 
phone Co.,  132  Mich.  242,  93  N.  W.  629;  Yan- 
cey v.  Telephone  Co.,  81  Ark.  486,  99  S.  W. 


679,  11  Ann.  Cas.  135.  We  are  not  inadver- 
tent to  the  case  of  Soloman  v.  Sewerage  Co., 
142  N.  C.  439,  55  S.  E.  300,  6  L,  R.  A.  (N. 
S.)  391.  That  was  a  case  in  which  the  rights 
of  individual  litigants  were  alone  involved 
and  where  in  a  well-considered  opinion  by 
Associate  Justice  Connor  specific  perform- 
ance of  the  contract,  at  a  specified  rate,  was 
refused,  on  the  ground  that  the  contract  in 
question  was  indefinite  as  to  time  and  in  that 
respect  also  was  unilateral  in  its  obligation. 
The  rights  growing  out  of  the  contract  as 
affected  by  the  public  interests  were  referred 
to,  but  not  considered  or  determined.  The 
order,  directing  that  physical  connection  with 
defendant's  exchange  be  restored  and  service 
continued,  is  affirmed,  and  the  cause  is  re- 
manded for  further  findings  of  facts  and  de- 
termination thereon  by  the  court;  whether 
the  contract,  at  the  stipulated  rate,  is  dis- 
criminative among  patrons  receiving  like 
service  under  like  conditions,  or  whether  it 
Is  so  unfair  and  burdensome  as  to  render  de- 
fendant company  unable  to  perform  properly 
the  duties  incumbent  under  its  charter  to 
afford  the  general  public  telephone  service 
at  uniform  and  reasonable  rates,  an  Issue 
to  be  decided  on  conditions  affecting  the  pub- 
lic interests,  for,  if  these  interests  may  be 
properly  conserved,  the  fact  that,  as  between 
the  Individuals  concerned,  the  contract  rate 
may  operate  unequally,  would  not  justify  or 
permit  that  the  contract  in  that  respect  be 
avoided.  It  will  be  also  ascertained  and 
determined  whether  plaintiff  has  extended 
the  privileges,  conferred  by  the  contract,  to 
persons  or  telephone  systems  not  embraced 
within  the  agreement 

The  judgment  will  be  modified,  in  accord- 
ance with  this  opinion,  and  is  otherwise  af- 
firmed. 

Modified  and  affirmed. 


BROWN,  J.,  did  not  sit 
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(Supreme  Court  of  North  Carolina.    April  17, 

1912.) 

1.  Abatement  and  Revival  (8  85*)  —  How 
Pleaded 

Under 'Revisal  1905,  S  474,  subd.  S,  pro- 
viding that  a  defendant  may  demur  when  it  ap- 
pears on  the  face  of  the  complaint  that  there  is 
another  action  pending,  and  section  477,  pro- 
viding that  an  objection  may  be  taken  by  an- 
swer where  it  does  not  appear  on  the  face  of 
the  complaint,  a  plea  in  abatement,  on  the 
ground  of  another  suit  pending,  may  be  incor- 
porated with  an  answer  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §§  156,  508-510:  Dec. 
Dig.  {  85;*   Pleading,  Cent.  Dig.  i  186.] 

2.  Divorce    ($    9*)— Proceeding— Cross  Ac- 
tion. 

A  spouse  sued  for  divorce  may,  upon 
cross-action  or  petition,  accompanied  by  the 
proper  jurisdictional  affidavit,  ask  for  and  ob- 
tain a  divorce;  such  proceeding  being  in  the 
general  nature  of  a  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §  11;   Dec.  Dig.  §  9.*] 
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3.  Judgment  (|  822*)  — Bab  of  Causes  or 
Action— Countebclaim. 

A  defendant  need  not  set  up  a  counter- 
claim existing  in  his  behalf,  but  maj  assert  it 
in  a  different  or  subsequent  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1136,  1137;   Dec  Dig.  {  022.*] 

4.  Divobcs  (§  82*)— Pendency  of  Anotheb 
Action. 

A  husband  instituted  an  action  in  one 
county  against  his  wife  for  absolute  divorce, 
and  later,  and  in  another  county,  she  instituted 
an  action  for  divorce  mensa  et  tnoro:  tbe  hus- 
band setting  up  the  pendency  of  the  former  ac- 
tion as  matter  of  abatement.  Held,  that  the 
plea  in  abatement  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  268;   Dec  Dig.  I  82.*] 

Clark,  C.  J.,  and  Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Peebles,   Judge. 

Action  by  Irene  J.  Cook  against  John  M. 
Cook.  From  a  Judgment  lor  plaintiff,  de- 
fendant appeals.     Affirmed. 

The  present  action  was  Instituted  August 
26,  1911,  and  summons  therein  was  person- 
ally served  on  defendant  September  1,  1911. 
Plaintiff  filed  her  complaint  to  September 
term,  1911,  for  divorce  from  bed  and  board 
on  account  of  abandonment  "unlawfully  and 
without  just  cause,"  the  complaint  being  ac- 
companied by  the  formal  affidavit  required 
by  the  statute.  Defendant  thereupon  an- 
swered, denying  the  alleged  abandonment, 
and  answered,  further,  in  bar  of  plaintiff's 
right  to  maintain  her  action  that  the  defend- 
ant had  theretofore  commenced  an  action 
for  divorce  a  vinculo  for  cause  specified  in 
subsection  6,  Rev.  1908,  |  1561;  that  is,  be- 
cause the  parties  had  lived  separate  and 
apart  for  ten  successive  years,  had  resided 
in  the  state  for  that  period,  and  there  were 
no  children  born  of  the  marriage,  etc.  It 
appeared  that  defendant's  action  returnable 
to  superior  court  of  Alamance  county  had 
been  commenced  September  24,  1910.  Sum- 
mons personally  served  on  plaintiff  October 
1,  1910,  complaint  filed  November  term,  1910, 
and  defendant  therein — that  is,  the  present 
plaintiff — had  appeared  in  that  suit,  and 
made  formal  denial  of  complaint,  and  as  a 
part  of  such  denial  had  averred  a  wrongful 
abandonment  by  her  husband  in  August, 
1900,  and  prayed  judgment  that  plaintiff's 
suit  be  denied  him.  This  answer  was  veri- 
fied in  ordinary  form  of  answers  in  civil 
actions,  but  not  In  the  form  required  in  ac- 
tions for  divorce.  When  the  present  case 
was  called  for  trial  In  Wake  superior  court, 
it  was  admitted  by  plaintiff  that  the  action 
by  defendant  in  Alamance  was  still  pending, 
and,  before  the  jury  was  impaneled,  defend- 
ant moved  to  "abate  the  action  and  dismiss 
the  same"  by  reason  of  the  pending  of  the 
Alamance  case,  and  the  court  held  that  on 
the  facts  the  pendency  of  the  action  in  Ala- 
mance county  was  not  necessarily  a  bar  to 
this,  and  that  the  answer  to  the  merits  de- 


stroyed the  plea  in  abatement,  and  offered 
defendant  opportunity  to  withdraw  his  plea 
in  bar  and  file  a  plea  in  abatement  which 
was  declined  and  defendant  excepted.  The 
jury  was  then  impaneled,  and  the  following 
verdict  was  rendered: 

"(1)  Were  the  plaintiff  and  the  defendant 
married  on  March  22>  19007'  Answer: 
"Yes." 

"(2)  Did  the  defendant  abandon  the  plain- 
tiff, as  alleged  in  the  complaint?"  Answer: 
"Yes." 

"(3)  Has  the  plaintiff  been  a  resident  of 
the  state  of  North  Carolina  for  two  years 
next  preceding  the  filing  of  the  complaint?" 
Answer:   "Yes." 

"(4)  Is  the  defendant  a  resident  of  the 
state  of  North  Carolina?"    Answer:   "Yes." 

"(5)  Was  the  plaintiff  a  resident  of  Wake 
county,  N.  C,  at  the  time  this  action  was 
commenced?"    Answer:    "Yes." 

Judgment  on  the  verdict  and  defendant  ex- 
cepted and  appealed. 

Parker  &  Parker,  Long  &  Long,  Dameron 
&  Long,  and  Holding  &  Snow,  for  appellant, 
E.  N.  Simms  and  H.  E.  Norris,  for  appellee. 

HOKB,  J.  (after  stating  the  facts  as 
above).  [11  Under  our  present  procedure,  a 
defendant  ia  allowed  to  demur  when  It  ap- 
pears on  the  face  of  the  complaint  that  there 
Is  another  action  pending  between  the  same 
parties  for  the  same  cause  (Rev.  1905,  |  474, 
subsec  8),  and,  where  this  does  not  appear 
from  the  complaint,  the  objection  may  be 
taken  by  answer  (Rev.  |  477),  and  it  has 
been  held  with  us  that  an  objection  of  this 
character  may  be  joined  with  plea  In  bar 
or  an  answer  on  the  merits.  Blackwell  v. 
Dibrell,  108  N.  O.  270,  9  S.  E.  192,  citing  on 
this  position  Pomeroy's  Remedies,  i  721. 
The  judge  below,  therefore,  had  no  right  to 
require  defendant  to  withdraw  his  answer 
on  the  merits  as  a  condition  for  having  his 
plea  in  abatement  considered  and  passed 
upon. 

[2-4]  We  hold,  however,  that  the  verdict  and 
judgment  should  not  be  disturbed  on  this 
account,  being  of  opinion  that  the  pendency 
of  defendant's  suit  In  Alamance  county  in 
which  the  husband  Is  seeking  to  obtain  a 
divorce  a  vinculo  Is  not  necessarily  a  good 
plea  against  the  present  prosecution  of  plain- 
tiff's suit  for  divorce  from  bed  and  board. 
As  a  general  rule,  this  right  to  plead  the 
pendency  of  another  action  between  the 
same  parties  before  judgment  had  is  re- 
garded to  a  large  extent  as  a  rule  of  con- 
venience, resting  on  the  principle  embodied 
in  the  maxim,  "Nemo  debet  bis  vexare,"  etc. 
The  defect  is  one  that  can  be  waived,  and  it 
may  also  be  cured  by  dismissing  the  prior 
action  at  any  time  before  the  hearing  (1 
Cyc.  p.  25;  Grubbs  v.  Ferguson,  136  N.  CL 
60,  48  S.  E.  551),  and  the  plea  presenting  it 
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Is  usually  confined  to  suits  in  which  the 
sam  e  litigant  Is  plaintiff  or  is  at  least  an 
actor  seeking  the  same  relief  (Long  v.  Coal 
&  Iron  Co.,  233  Mo.  714,  136  S.  W.  673;  Rod- 
ney v.  Gibbs,  184  Mo.  1-10,  82  S.  W.  187; 
State  ex  rel.  Craig  v.  Dougherty,  45  Mo. 
294;  Mattel  v.  Conant,  156  Mass.  418,  31  N. 
E.  487;  Washburn  ft  Go.  v.  Scutt  Co.  [C.  C] 
22  Fed.  711;  Walsworth  y.  Johnston,  41  Cal. 
61;  New  England  Screw  Co.  v.  Blevin,  3 
Blatchf.  240,  Fed.  Cas.  No.  10,156).  In  the 
case  before  us,  the  present  plaintiff  is  not 
the  plaintiff  in  the  action  pending  in  Ala- 
mance county,  nor  Is  she  an  actor  in  that  suit 
seeking  affirmative  relief.  She  asks  for  no 
judgment  there,  and  has  not  filed  the  affida- 
vit required  by  our  law  in  divorce  proceed- 
ings, and  which  we  have  often  held  Is  Ju- 
risdictional in  its  nature.  Johnson  v.  John- 
son, 142  N.  O.  462,  55  S.  E.  841;  Hopkins  ▼. 
Hopkins,  132  N.  0.  22,  43  S.  B.  508.  In 
divorce  proceedings  a  defendant  sued  is  al- 
lowed with  us  to  ask  for  and  obtain  a  di- 
vorce on  his  own  account,  but  he  can  only  do 
so  by  cross-action  or  petition,  accompanied 
by  this  jurisdictional  affidavit,  and  coming 
within  the  definition  of  the  general  term 
counterclaim,  as  it  is  understood  and  used 
In  the  Code.  Smith  v.  French,  141  N.  C. 
17,  53  S.  E.  435,  citing  Green  on  Code  Plead- 
ings and  Practice,  |  815.  It  is  well  recog- 
nized here  that  a  party  sued  is  not  required 
as  a  rule  to  set  up  a  counterclaim  existent  In 
his  favor,  but  is  allowed  to  assert  the  same 
in  a  different  or  a  subsequent  action.  Shake- 
speare v.  Land  Co.,  144  N.  C.  521,  57  S.  E. 
213;  Mauney  v.  Hamilton,  132  N.  C.  303,  43  S. 
EL  903;  Tobacco  Co.  v.  McElwee,  94  N.  O.  425. 
It  is  urged  that,  while  this  rule  may  hold 
in  ordinary  actions,  it  should  not  obtain  In 
divorce  proceedings  because  the  status  of 
the  parties  is  then  necessarily  involved.  It 
would  seem,  however,  to  be  especially,  in- 
sistent in  such  proceedings  where  a  party 
may  not  desire  to  presently  seek  affirmative 
relief  in  the  hope  that  a  different  course 
would  more  likely  lead  to  a  reconciliation, 
and  assuredly  we  think  the  reluctance  or 
failure  to  take  such  course  from  such  a  mo- 
tive should  not  be  held  to  defeat  or  prejudice 
the  right  of  a  defendant  to  bring  his  cause 
before  the  court  at  another  time.  This  plea, 
upon  which  defendant  now  relies  to  defeat 
plaintiff's  recovery,  is  referred  to  In  1  PI. 
&  Pr.  p.  750,  as  available  when  there  is  a 
former  suit  pending  in  the  same  jurisdic- 
tion between  the  same  parties  for  the  same 
cause  of  action  and  for  the  same  relief.  Not 
only  is  present  plaintiff  not  an  actor  in  the 
suit  in  Alamance  county,  but  the  relief  sought 
by  her  is  not  the  same  as  that  involved  in 
the  other  issue,  nor  is  it  dependent  alto- 
gether on  the  same  state  of  facts.  And  au- 
thority seems  to  favor  the  position  that  the 
pendency  of  an  action  seeking  one  kind  of 
divorce  does  not  necessarily  forbid  the  main- 
tenance of  a  suit  to  secure  a  divorce  of  a 
different  kind.  Simpson  v.  Simpson  (CaK 
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Sept  1895)  41  Pac.  804* ;  Stevens  v.  Stevens, 
42  Mass.  279;  Monroy  v.  Monroy,  1  Edw.  Ch. 
(N.  X.)  382:  Thornton  v.  Thornton,  11  Pro. 
Div.  1886,  p.  176;  2  Bishop  on  Marriage  and 
Divorce,  §  565;  1  Gyc.  p.  81;  9  Amer.  ft 
Eng.  Ency.  (2d  Ed.)  p.  840.  In  this  last  cita- 
tion the  author  says:  "It  is  not  a  bar  to  a 
suit  for  separation  that  another  suit  is  pend- 
ing for  an  absolute  divorce,  and  the  courts 
will  under  some  circumstances  refuse  to 
stay  the  former  proceedings  until  the  latter 
is  determined."  Pursuing  this  statement,  if 
it  should  be  made  to  appear  that  a  prior  suit 
was  pending  between  the  same  parties  which 
embraced  the  same  issue  and  involved  to  a 
large  extent  the  same  state  of  facts,  a  court 
would  and  should,  if  right  and  justice  would 
be  thereby  best  promoted,  stay  the  proceed- 
ings until  the  results  of  the  former  suit  could 
be  attained,  but,. as  we  have  endeavored  to 
show  there  is  nothing  in  this  case  that  re- 
quires such  a  course  as  a  matter  of  law  and 
nothing  appears  pf  record  to  justify,  it  is  a 
matter  of  discretion. 

After  a  full  and  fair  trial,  in  which  de- 
fendant, having  answered,  was  present  In 
court,  the  plaintiff  has  established  that  she 
was  abandoned  by  defendant  wrongfully  and 
without  just  cause,  and  we  find  nothing  in 
the  law  or  the. facts  of  the  case  to  justify 
the  court  in  depriving  the  plaintiff  of  her 
verdict  and  the  rights  which  flow  from  it 
under  the  law. 

The  judgment  in  plaintiff's  favor  Is  there* 
fore  affirmed.    No  error. 

CLARK,  a  X  (dissenting).  The  defend- 
ant brought  an  action  against  his  wife,  the 
plaintiff  herein,  for  an  absolute  divorce  In 
Alamance  county,  which  was  the  place  of 
his  residence,  in  September,  1910.  The  pres- 
ent plaintiff,  the  defendant  in  that  action, 
appeared  and  filed  an  answer.  Subsequent- 
ly she  instituted  this  action  in  Wake  in  Au- 
gust, 1911.  The  defendant  herein  moved  to 
abate  this  action  by  reason  of  the  pendency 
of  his  prior  action  which  had  been  brought 
In  Alamance.  This  motion  should  have  been 
granted.  In  Smith  v.  Morehead,  59  N.  C. 
360,  the  court  held  that  the  domicile  of  the 
husband  was  the  domicile  of  the  wife,  and 
that  proceedings  In  divorce  instituted  by  the 
wife  against  the  husband  must  be  brought 
in  the  county  where  the  husband  resided. 
But,  independently  of  that,  an  action  for 
divorce  is  sui  generis,  and  is  to  determine 
the  status  of  the  parties.  Hence  there  can 
be  nothing  in  the  nature  of  a  counterclaim. 
In  Bidwell  v.  Bid  well,  139  K  C.  409,  52  S. 
E.  57,  2  L.  R.  A.  (N.  S.)  324,  111  Am.  St. 
Rep.  797,  Hoke,  J.,  says:  " Actions  for  di- 
vorce deal  with  the  status  of  the  parties" — 
and  held  that,  there  having  been  a  decree  of 
divorce  between  the  parties,  a  subsequent  ac- 
tion would  be  barred,  though  it  might  set 

1  Reported  In  full  in  the  Pacific  Reporter ;  re- 
ported aa  a  memorandum  decision  without  opinion 
in  109  Cal.  zvL 
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up  matters  which  would  have  affected  the 
former  decree,  if  pleaded  in  time. 

In  the  present  case,  even  if  this  action  had 
been  properly  brought  by  the  wife  in  Wake, 
the  judgment  decreeing  her  a  divorce  from 
bed  and  board  was  a  determination  that  such 
was  the  legal  status  of  the  parties  at  the 
date  of  that  judgment  Hence  in  the  further 
prosecution  of  plaintiff's  suit  in  Alamance 
which  he  had  a  right  to  bring  in  that  county, 
and  which  he  did  bring  therein  nearly  a 
year  prior  to  the  institution  of  the  present 
suit  by  his  wife  In  Wake,  he  will  be  estop- 
ped by  the  judgment  in  this  case  from  fur- 
ther prosecuting  his  action.  He  can  only 
bring  a  new  action,  and  only  aB  to  causes 
arising  subsequent  to  the  date  of  the  judg- 
ment in  this.  He  Is  estopped  by  the  judg- 
ment in  this  case.  As  the  husband  institut- 
ed his  action  in  Alamance  prior  to  the  be- 
ginning of  this  action,  he  had  a  right  to 
prosecute  it  to  judgment,  and  the  action  in 
this  case  in  Wake  should  have  been  dismiss- 
ed, for  the  wife  could  have  had  her  full  rem- 
edy by  a  defense  to  the  action  In  Alamance 
which  was  already  pending  for  the  purpose 
of  determining  the  status  of  the  parties. 

In  De  Haley  v.  Haley,  74  Cal.  489,  16 
Pac.  248,  5  Am.  St  Rep.  460,  the  point  is 
expressly  decided,  the  court  holding  that 
while  an  action  for  a  divorce  is  pending  one 
of  the  parties  thereto  cannot  maintain  a  sub- 
sequent action  for  divorce  against  the  other, 
but  that  all  matters  affecting  the  status  of 
the  parties  should  be  determined  in  the  ac- 
tion first  brought,  and  not  by  a  new  action 
setting  up  matters  in  recrimination  or  de- 
fense. In  2  Nelson,  Separation  and  Divorce, 
§  745,  it  is  said:  "The  term  'counterclaim'  is 
not  applicable  to  a  cause  for  divorce,  which 
is  neither  a  tort  nor  a  breach  of  contract  but 
is  a  cause  of  action  unlike  all  other  causes." 
The  husband  having  brought  his  prior  ac- 
tion in  Alamance,  the  wife  should  have  tried 
out  her  grounds  of  defense  or  her  claim  for 
relief  in  that  action.  The  test  of  a  counter- 
claim is  that  its  decision  is  not  necessarily 
involved  in  the  pending  action,  and  the 
claimant  can  bring  his  counteraction  on  it 
even  after  judgment  If  the  plaintiff  in  the 
Alamance  case,  which  was  first  brought  had 
obtained  judgment  of  absolute  divorce,  the 
defendant  in  that  case  could  not  have  brought 
her  action  for  divorce  from  bed  and  board. 
Bidwell  v.  Bidwell,  139  N.  C.  409,  52  S.  E. 
65,  2  L.  R.  A.  (N.  S.)  324,  111  Am.  St  Rep. 
797.  It  follows  that  she  could  not  bring  such 
suit  pending  the  Alamance  action.  Her  de- 
mand is  not  a  counterclaim,  but  a  recrimina- 
tion, and  would  be  barred  by  a  decision 
granting  the  demand  in  the  plaintiff's  action 
against  her,  for  it  is  a  matter  necessarily 
Involved  in  the  decree  in  the  action  against 
her  which  would  determine  her  status.  Ty- 
ler v.  Capeheart,  125  N.  C.  64,  34  S.  E.  108. 

WALKER,  «.,  concurs  in  this  dissent 
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page  v.  Mcdonald. 

(Supreme  Court  of  North  Carolina.    April  17r 

1912.) 

1.  Attachment  ({  154*)  —Warrant  —  Sum- 
mons—Amendments. 

Where  a  warrant  of  attachment  was  re- 
turnable to  the  court  in  term,  and  the  date  of 
the  beginning  of  the  term  was  given,  and  the 
summons  was  made  returnable  to  term  giving 
the  corresponding  date,  the  informality  in  the 
process  could  be  cured  by  amendment  authoriz- 
ed by  Revisal  1905,  §§  507,  509,  authorizing 
amendments  in  proceedings  to  prevent  a  fail- 
ure of  justice. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  f{  432-443;   Dec.  Dig.  S  154.*] 

2.  Attachment    (§    232*)  —Statutory    Re-  ' 
quibements— Substantial  Compliance. 

Where,  in  a  proceeding  by  attachment  the 
whole  record  shows  that  the  statute  has  been 
substantially  complied  with,  tbe  action  will  not 
be  dismissed,  nor  the  attachment  dissolved. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  f§  796,  797;   Dec  Dig.  {  232.* J 

3.  Process  (§  163*)— Amendments. 

Where  process  is  erroneously  made  re- 
turnable before  the  clerk,  instead  of  to  tbe 
term  of  court,  the  court  at  term  having  ac- 
quired jurisdiction  may  make  necessary  amend- 
ments of  the  process  and  proceedings  to  give 
effectual  jurisdiction,  provided  intervening  vest- 
ed rights  are  not  injuriously  affected  thereby, 
and  the  process,  when  amended,  justifies  the 
original  service  or  any  official  action  previously 
taken  under  it 

[Ed.   Note.— For   other  cases,   see   Process, 
Cent  Dig.  §§  224-238;   Dec.  Dig.  $  163.*] 

4.  Attachment    ({  92*)— Affidavit— Requi- 
sites. 

An  affidavit  which  shows  that  defendant  is 
a  nonresident  and  has  property  in  the  state, 
that  plaintiff  has  a  cause  of  action  against  him 
arising  out  of  contract  by  which  he  expressly 
promised  to  pay  a  specified  sum  for  profession- 
al services  rendered  at  his  request,  etc.,  suffi- 
ciently complies  with  Revisal  1905,  I  759, 
and  note,  defining  the  requisites  of  an  affidavit 
for  a  warrant  of  attachment 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  §§  238,  239;   Dec  Dig.  |  92.*] 

5.  Process  (f  96*)— Service— Publication- 
Affidavit— Requisites. 

An  affidavit  which  shows  that  defendant 
cannot  after  due  search  be  found  in  the  state, 
that  he  is  a  nonresident  and  has  property  in 
the  state,  that  the  court  has  jurisdiction  of 
the  action,  etc.,  states  facts  sufficient  under 
Revisal  1905,  f  442,  for  service  of  process  by 
publication. 

[Ed.   Note.— For   other   cases,   see   Process, 
Cent  Dig.  §$  108-120;   Dec.  Dig.  §  96.*] 

6.  Judgment   ($  142*)— Default— Vacation 
—Statutory  Rights. 

The  right  given  by  Revisal  1905,  §  449, 
giving  a  nonresident  defendant  on  good  cause 
shown  the  right  to  defend  after  judgment  on 
service  of  process  by  publication  if  applica- 
tion therefor  is  made  within  one  year  after  no- 
tice of  the  judgment  does  not  rest  in  the  dis- 
cretion of  the  trial  court,  but  the  court  must 
set  aside  the  judgment  and  permit  a  defense 
where  good  cause  is  shown,  and  what  is  suffi- 
cient cause  is  a  question  of  law,  and  the  court 
must  grant  an  application  by  a  nonresident 
defendant,  supported  by  an  affidavit  averring 
that  he  has  a  meritorious  defense,  and  that  he 
had  no  actual  notice  of  the  pendency  of  the 
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action  until  after  the  rendition  of  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  253;  Dec.  Dig.  S  142.*]  # 

7.  Attachment   ({  278*)— Judgmkwt— Vaca- 
tion. 

Where  a  judgment  for  plaintiff  in  attach- 
ment is  Tacated  on  the  motion  of  defendant,  a 
nonresident  served  by  publication,  the  prop- 
erty attached  will  remain  in  the  custody  of  the 
court  awaiting  the  determination  of  the  action, 
subject  to  the  right  of  defendant  to  release  his 
property  from  the  attachment  by  complying 
with  Revise!  1005,  H  774,  775. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  980-082;   Dec.  Dig.  |  278.*] 

Appeal  from  Superior  Court,  Montgomery 
County;  Justice,  Judge. 

Action  by  Ralph  W.  Page  against  William 
V.  McDonald.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

J.  A.  Spence,  for  appellant.  Jerome  & 
Price,  for  appellee. 

WALKER,  J.  This  is  an  action  by  the 
plaintiff  to  recover  $500  for  professional 
services  as  an  attorney  at  law,  rendered  to 
the  defendant,  at  his  request,  and  for  which 
he  promised  to  pay  the  said  sum.  The  de- 
fendant is  not  a  resident  of  this  state.  The 
action  was  commenced  by  issuing  a  summons 
returnable  to  September  term,  1900,  of  the 
superior  court  of  Montgomery  county,  upon 
which  the  sheriff  returned  that  the  defend- 
ant could  not  be  found  in  his  county.  Upon 
affidavit  filed,  a  warrant  of  attachment  was 
Issued  and  levied  by  the  sheriff  upon  prop- 
erty of  the  defendant  in  said  county.  The 
action  was  commenced  too  late  to  publish 
the  summons  before  September  term  of  the 
court,  but,  upon  affidavit  filed  after  the  term, 
publication  of  the  summons  and  warrant  of 
attachment  was  made  for  the  defendant,  re- 
turnable to  the  next  term.  It  is  objected  by 
the  defendant  that  there  are  irregularities 
in  the  proceedings,  which  are  sufficient  to 
vitiate  the  attachment,  and  therefore  he  is 
not  properly  before  the  court,  and  the  judg- 
ment rendered  for  the  debt  is  void.  He  en- 
tered a  special  appearance  for  the  purpose 
of  moving  to  set  aside  the  judgment  and  the 
attachment,  and  dismissing  the  action  be- 
cause of  said  defects. 

[11  We  think  it  sufficiently  appears  that 
the  warrant  of  attachment  was  returnable  to 
the  court  in  term,  as  the  date  of  the  begin- 
ning of  the  term  is  given,  and  the  summons  is 
expressly  made  returnable  to  term,  the  corre- 
sponding date  being  also  given.  This  being 
so,  the  process  can  be  amended,  if  necessary, 
so  as  to  cure  the  informality.  Revisal,  §§ 
507,  500.  Besides,  the  publication  gave  the 
defendant  sufficient  notice  that  the  warrant 
could  be  vacated  by  him  at  January  term, 
1010,  if  it  was  insufficient.  No  real  right  of 
his  has,  therefore,  been  prejudiced.  It  is  the 
policy  of  our  Code  system  that  amendments 


of  process,  pleadings,  and  proceedings  should 
be  liberally  allowed,  so  that  causes  may  be 
tried  or  heard  upon  their  merits,  and  to 
prevent  a  failure  of  justice  for  reasons, 
sometimes  technical,  if  not  frivolous,  which 
do  not  affect  the  substantial  rights  of  the 
parties.  Pell's  Revisal,  §  507,  and  cases 
cited  in  the  note.  'The  court  or  judge 
thereof  shall,  in  every  stage  of  the  action, 
disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  adverse  party; 
and  no  judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect." 
Revisal,  §  500. 

s  [2]  Where,  in  a  proceeding  of  attachment, 
it  appears  from  the  whole  record  that  the 
provisions  of  the  statute  have  been  substan- 
tially complied  with,  the  action  will  not  be 
dismissed  nor  the  attachment  dissolved. 
Grant  y.  Burgwyn,  70  N.  C.  513;  Best  v. 
Mortgage  Co.,  128  N.  C.  351,  38  S.  E.  023. 

[3]  Where  process  is  erroneously  made  re- 
turnable before  the  clerk,  Instead  of  to  the 
term  of  the  court,  the  court  at  term  haying 
afterwards  acquired  jurisdiction  may  make 
all  necessary  amendment  of  the  process  and 
proceedings,  in  order  to  give  effectual  juris- 
diction, and  such  amendment  may  be  con- 
sidered as  made,  if  no  intervening  and  vest- 
ed right  is  injuriously  affected.  Elliott  v. 
Tyson,  117  N.  C.  114,  23  S.  B.  102;  Ew- 
bank  v.  Turner,  134  N.  C.  77,  46  S.  B.  508. 
The  process,  when  amended,  justifies  the 
original  service  or  any  official  action  pre- 
viously taken  under  it,  if  the  intervening 
rights  of  innocent  persons  are  not  prejudic- 
ed. Elliott  y.  Tyson,  supra.  But  it  appears 
by  reasonable  intendment  in  this  case  that 
the  process  of  attachment  is  and  was  made 
returnable  to  the  term  of  the  court,  and,  if 
this  were  not  so,  the  slight  informality  will 
be  removed  by  amendment  or  disregarded, 
and  the  court  has  ample  power  and  discre- 
tion in  the  premises.  These  objections  to 
the  form  of  the  process  and  the  right  of 
amendment  are  fully  met  and  answered  in 
Grant  v.  Burgwyn  and  the  other  cases  cited 
supra,  and  especially  by  Bank  v.  Blossom, 
02  N.  C.  605,  where  it  was  held  that  the 
court  in  the  exercise  of  its  discretion  may 
order  a  new  publication  to  be  made  and  de- 
fects to  be  cured  by  amendment. 

[4,  6]  Nor  do  we  think  the  objection  to  the 
affidavits  upon  which  the  attachment  was  is- 
sued is  sound.  The  statute  was  sufficiently 
followed  in  this  respect  Pell's  Revisal,  | 
750,  and  note;  and  the  affidavit  for  publica- 
tion was  also  sufficient  Revisal,  §  442.  The 
affidavits  show  that  the  defendant  cannot 
after  due  and  diligent  search  be  found  in 
this  state,  and  is  a  nonresident  thereof,  and 
has  property  in  this  state,  that  the  court 
has  jurisdiction  of  the  action,  and  that  the 
plaintiff  has  a  cause  of  action  against  the 
defendant,  arising  out  of  contract,  by  which 
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he  expressly  promised  to  pay  a  specific  sum, 
$500,  for  professional  services  rendered  at 
his  request,  which  is  now  due  and  owing. 
What  Chief  Justice  Smith  said  In  Bank  v. 
Blossom  is  peculiarly  appropriate  to  be  re- 
peated here:  "It  is  a  singular  coincidence 
that  the  defendant  makes  a  special  appear- 
ance as  he  may  do  according  to  the  rules 
of  practice,  and  comes  into  court  complain- 
ing of  the  disregard  of  some  technical  pro- 
vision necessary  to  give  him  legal  notice  of 
what  his  presence  and  motion  show  he  al- 
ready, in  fact,  knows,  and  then  objects  to 
the  plaintiff  being  permitted  to  give  him 
legal  notice."  He  has  lost  no  right  by  any 
irregularity  In  the  course  of  the  proceeding,' 
but  will  have  his  day  in  court  and  can  set 
up  his  defense,  if  he  has  a  meritorious  one, 
and  defeat  the  plaintiffs  recovery,  as  will  be 
shown  hereafter. 

[I]  We  now  come  to  the  serious  and  really 
the  only  material  question  in  this  case.  De- 
fendant requested  the  court  to  set  aside  the 
Judgment  and  allow  him  to  defend  the  ac- 
tion. This  application  was  made  upon  affi- 
davit, which  alleged  that  the  defendant  has 
a  good  and  meritorious  defense  to  the  ac- 
tion, and  the  judge  substantially  so  finds 
as  a  fact,  and  that  the  defendant  had  no 
actual  notice  of  the  pendency  of  the  action 
until  after  the  judgment  was  rendered  there- 
in. The  judgment  was  given  at  January 
term,  1010,  and  the  motion  to  vacate  it  was 
made  on  March  21,  1010,  within  the  time 
fixed  by  statute.  The  statute  requires  that 
a  nonresident  upon  good  cause  shown  must 
be  allowed  to  defend  after  judgment,  if  his 
application  to  do  so  is  made  within  one  year 
after  notice  of  the  judgment,  and  within  five 
years  after  its  rendition,  preserving  the  rights 
acquired  by  innocent  purchasers.  Pell's  Re- 
visal, 4  440.  We  cannot  Imagine  any  better 
cause  for  setting  aside  a  judgment  recovered 
upon  constructive  or  substituted  service  than 
that  which  is  assigned  by  the  defendant  in 
this  case.  He  had  no  knowledge  of  the  judg- 
ment, and  was  not  guilty  of  any  laches,  and 
he  has  a  good  defense.  The  right  to  be  let 
in  for  the  purpose  of  defending  the  action 
does  not  depend  upon  the  exercise  of  the 
judge's  discretion.  The  terms  of  the  statute 
are  mandatory,  and  the  judge  must  set  aside 
a  judgment  and  permit  a  defense,  if  good 
cause  be  shown,  and  what  is  sufficient  cause 
must  be  a  question  of  law.  Bacon  v.  John- 
son, 110  N.  C.  114,  14  S.  E.  508.  There 
was  no  neglect  shown,  excusable  or  inexcusa- 
ble. In  Rhodes  v.  Rhodes,  125  N.  G.  101,  34 
S.  E.  271,  the  court  took  this  view,  wherein 
the  present  Chief  Justice  said:  "The  object 
tff  this  section  is  to  enable  a  nonresident 
who  has  not  been  personally  served  with 
summons  to  come  in  within  the  prescribed 
time  after  judgment,  and  assert  his  rights 
as  fully  in  every  respect  as  he  could  have 
done  before  judgment  had  he  been  personal- 


ly served,  saving  as  the  section  provides  the 
rights  of  any  one  who  has  bought  the  prop- 
erty In  good  faith  under  the  decree  of  sale  in 
the  tause.  The  defense  intended  to  be  allow- 
ed one  who  has  not  been  actually,  but  only 
constructively,  In  court,  Is  not  confined  to 
those  matters  which,  if  pleaded  in  apt  time, 
would  defeat  the  action.  Being  a  remedial 
statute,  a  just  construction  Is  that  it  allows 
the  party  against  whom  a  judgment  has 
been  taken  to  set  up  also  any  exception 
which  would  have  prevented  or  modified  the 
judgment."  The  judge  sustained  the  attach- 
ment proceedings,  but  refused  to  set  aside 
the  judgment,  and  to  permit  the  defendant 
to  come  in  and  make  good  his  defense.  In 
the  latter  ruling  there  was  error. 

[7]  The  judgment  will  be  vacated,  and  de- 
fendant will  be  allowed  to  defend  the  ac- 
tion, and  for  that  purpose  will  be  given  a 
reasonable  time,  to  be  fixed  by  the  court, 
for  filing  his  answer  or  other  pleading.  The 
property  attached  will  remain  in  the  custody 
of  the  court,  to  await  the  determination  of 
the  action.  This  secures  the  plaintiff,  if  he 
has  a  good  cause  of  action  and  is  able  again 
to  obtain  a  judgment  He  is  not  In  law  or 
equity  entitled  to  any  more.  It  is  unneces- 
sary, after  what  has  been  said,  to  consider 
defendant's  objection  that  the  judgment  by 
default  was  Irregularly  entered;  there  hav- 
ing been  no  proper  proof  of  the  indebtedness 
under  Revisal,  f  556,  as  we  have  ordered  the 
judgment  to  be  vacated  on  another  ground. 
Defendant  may  release  his  property  from 
the  attachment  by  complying  with  the  pro- 
visions of  Revisal,  f§  774,  775.  The  case  is 
remanded,  with  direction  to  proceed  as  here- 
in indicated* 

Error. 


(169  N.  G.  S3) 
THORP  v.  DURHAM  TRACTION  CO. 

(Supreme  Court  of  North  Carolina.    April  17, 

1012.) 

1.  Carbiebs  ({  320*)— Injuries  to  Passen- 
gers—Pbima  Facie  Cass— Nonsuit. 

The  testimony  of  a  street  car  passenger 
suing  for  a  personal  injury  received  while 
alighting  from  a  car  that  she  informed  the  con- 
ductor that  she  desired  to  alight  at  a  certain 
street,  that  as  the  car  approached  the  street 
the  conductor  called  out  its  name,  that  the 
passenger  went  to  the  door  of  the  car,  and 
that,  as  she  made  a  step  to  alight,  the  car, 
without  any  warning,  gave  a  sudden  jerk,  and 
stopped  at  the  street,  established,  if  true,  a 
prima  facie  case  of  actionable  negligence,  an* 
thorizing  denial  of  nonsuit 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  {ft  1118,  1126,  1149;  Dec  Dig.  | 
320.*] 

2.  Trial  (|  140*)— Nonsuit— Whin  Author- 
ized. 

Where  the  testimony  of  plaintiff,  if  tak- 
en as  true,  establishes  a  prima  facie  case,  a 
nonsuit  is  properly  denied. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {§  334,  335;   Dec.  Dig.  §  140.*] 
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3.  Cabbiesb  (I  348*)— -Injuries  to  Passen- 
gers— Instructions. 

Where,  in  an  action  for  injuries  to  a 
street  car  passenger  while  alighting,  the  evi- 
dence of  plaintiff  snowed  that,  while  attempting 
to  alight,  she  was  thrown  to  the  ground  by  the 
sudden  jerk  of  the  car  without  warning,  and 
the  company  showed  that  plaintiff  was  injured 
while  attempting  to  alight  from  the  car  in  mo- 
tion, instructions  that  it  was  not  negligence 
per  se  for  a  passenger  to  move  towards  the 
door  of  the  car  with  a  view  of  alighting  when 
it  was  approaching  a  crossing  where  he  in- 
tended to  alight,  and  after  it  had  slowed  down 
for  the  purpose,  was  justified  by  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  f|  1403-1407;    Dec.  Dig.  §  348.*] 

4.  Cashiers  (I  347* )—In juries  to  Passen- 
gers—Contributory Negligence. 

A  street  car  passenger  attempting  to 
alight  from  a  slowly  moving  car  approaching  a 
place  to  stop  to  permit  passengers  to  alight  is 
not  as  a  matter  of  law  guilty  of  contributory 
negligence  precluding  a  recovery  for  injuries 
sustained  by  being  thrown  from  the  car,  but 
the  question  of  contributory  negligence  is  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  U  1346,  1397,  1402;  Dec.  Dig.  f 
847.*] 

Appeal  from  Superior  Court,  Durham 
County;   O.  H.  Allen,  Judge. 

Action  by  Sallie  Thorp  against  the  Dur- 
ham Traction  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

W.  D.  Foushee  and  P.  C.  Graham,  for  ap- 
pellant   Bryant  &  Brogden,  for  appellee. 

HOKE,  J.  There  was  evidence  on  the 
part  of  plaintiff  tending  to  show:  That  on 
January  5,  1911,  between  6  and  7  o'clock 
In  the  evening,  she  was  a  passenger  on  the 
street  car  of  defendant  company,  and  In 
handing  her  transfer  ticket  to  the  conductor 
she  informed  him  that  she  desired  and  in- 
tended to  alight  at  Dillard  street,  and  he 
replied,  "All  right."  That  as  the  car  ap- 
proached this  crossing  the  conductor  called 
out  "Dillard  street"  as  much  as  three  times, 
and  on  the  last  call  the  car  stopped  at  Dil- 
lard street.  That  a  white  passenger  named 
Reid,  sitting  just  behind  witness,  got  up  and 
went  toward  the  door  of  the  car,  and  plain- 
tiff and  her  young  son,  also  a  passenger, 
followed.  That  Reid  got  off  on  the  north 
side  of  the  car,  and  plaintiff  was  endeavor- 
ing to  get  from  the  south  side,  and,  as  she 
made  a  step  in  the  effort  to  alight,  the  car, 
without  any  warning,  gave  a  sudden  jerk, 
causing  plaintiff  to  fall  In  the  street,  and  by 
which  she  was  severely  and  painfully  In- 
jured. The  attending  physician  testified  that 
plaintiff  was.  severely  bruised  and  hurt,  was 
rendered  unconscious,  and  had  to  be  sent 
to  the  hospital  for  treatment  There  was 
testimony  on  the  part  of  defendant  in  con- 
tradiction of  this  evidence,  and  tending  to 
show  that .  the  car  moved  across  Dillard 
street  at  a  slow  and  even  pace,  stopping  at 
the  usual  place,  and  there  was  no  sudden 
jerk  of  the  car  made,  and  that  plaintiff  was 


hurt  in  the  effort  to  get  off  the  car  when 
same  was  in  motion. 

[1i  2]  Considering  this  testimony  under  the 
rules  applicable  in  such  cases,  the  plaintiff's 
evidence,  if  accepted  by  the  jury,  made  out 
prima  facie  a  cause  of  action  against  de- 
fendant company  and  the  motion  for  nonsuit 
was  therefore  properly  overruled.  Kearney 
v.  Railroad,  74  S.  E.  593,  at  the  present 
term;  Morarity  v.  Traction  Co.,  154  N.  C. 
5S6,  70  S  E.  938;  Darden  v.  Railroad,  144 
N.  C.  1,  56  S.  E.  512;  Clark  v.  Traction  Co., 
138  N.  C.  77,  50  S.  E.  518,  107  Am.  St.  Rep. 
526.  And  on  the  way  that  the  testimony 
should  be  considered  and  dealt  with  on  mo- 
tions of  this  character,  see,  among  other 
cases,  Reid  v.  Rees'  Sons  Co.,  155  N.  C.  230, 
71  S.  E.  315;  Home  v.  Railroad,  153  N.  C. 
239,  69  S.  E.  132;  Deppe  v.  Railroad,  152  N. 
C.  80.  67  S.  E.  262. 

[3]  It  was  chiefly  urged  for  error  on  the 
part  of  defendant  that  the  court,  after  di- 
recting the  jury  in  general  terms  that  plain- 
tiff could  not  recover  If  she  was  injured  in 
endeavoring  to  alight  from  the  car  when  in 
motion,  qualified  the  proposition  in  a  later 
portion  of  the  charge  as  follows:  "If  you 
find  from  the  evidence  in  this  case  that  de- 
fendant's car  at  the  time  of  the  alleged 
injury  slowed  down  for  the  stop  at  Dillard 
street  and  the  conductor  called  out  Dillard 
street,  and  was  running  very  slowly,  and 
was  about  to  stop  for  passengers  desiring  to 
get  off  at  that  point  to  alight  and  find  that 
the  plaintiff  was  a  passenger  at  said  time, 
then  it  would  not  necessarily  be  negligent  for 
her  to  get  up  from  her  seat,  if  she  were  sit- 
ting down,  in  order  that  she  might  be  ready 
to  alight,  nor  would  it  necessarily  be  negli- 
gence for  her  to  move  towards  the  platform 
of  the  car  for  the  purpose  of  being  ready  to 
alight,  or  to  attempt  to  alight,  not  necessari- 
ly." And  further:  "If  you  find  the  evidence 
in  this  case,  and  by  its  greater  weight,  that, 
before  the  car  came  to  a  full  stop  at  Dillard 
street,  It  slowed  down  in  such  a  way  as  to 
cause  a  person  of  reasonable  care  and  pru- 
dence to  believe  that  It  had  really  stopped, 
when  It  had  not,  for  passengers  to  alight, 
and  the  conductor  called  out  Dillard  street, 
and  that  the  plaintiff,  reasonably  believing 
it  was  about  to  stop,  attempted  to  move  from 
the  inside  of  the  car  to  the  platform,  and, 
in  doing  so,  acted  as  a  person  of  reasonable 
care  and  prudence  would  have  done  under 
similar  circumstances,  and  that,  while  so 
acting,  there  was  a  sudden  and  unexpected 
movement  of  the  car  forward,  and  that  such 
movement  was  the  real  cause  of  her  injury, 
under  these  findings  the  defendant  would  be 
guilty  of  negligence,  and  you  would  answer 
the  first  issue  'Yes/  in  considering  that 
phase  of  the  evidence;  that  is,  as  to  whether 
the  car  was  moving,  If  the  plaintiff  has  not 
satisfied  you  by  the  greater  weight  of  the 
evidence  that  she  got  off  when  it  stopped* 
I  have  already  said  to  you  that  ordinarily 
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a  passenger  should  not  get  off  of  a  moving 
-car.  There  are  some  exceptions,  and  this 
last  instruction  is  intended  to  embrace  an 
exception;  and  it  Is  for  you  to  say  whether 
the  facts  come  under  it  or  not"  There  were 
facts  in  evidence  upon  which  to  base  these 
excerpts,  and,  in  so  far  as  they  embody  the 
proposition  that  it  is  not  negligence  per  se 
for  a  passenger  to  arise  from  his  seat  and 
move  towards  the  door  with  a  view  of  get- 
ting off  when  the  car  is  approaching  the  sta- 
tion where  he  Intends  to  alight  and  after  it 
has  slowed  down  for  the  purpose,  the  charge 
is  in  full  accord  with  the  authorities,  and 
the  principle  finds  direct  support  in  our  own 
decisions.  Suttle  v.  Railroad,  150  N.  C.  668, 
64  S.  E.  778;  Tlllett  v.  Railroad,  118  N.  C. 
1031,  24  S.  B.  Ill;  Thompson  on  Negligence, 
|  3591. 

[4]  And  the  charge  may  well  be  sustained 
in  directing  the  jury,  as  it  did,  in  effect  that, 
although  the  car  was  in  motion  at  the  time, 
the  plaintiff  would  not  be  barred  of  recovery 
if  she  went  out  on  the  platform  after  the 
conductor  had  called  the  street  where  she 
was  to  get  off,  and  the  car  had  slowed  down 
in  such  a  way  and  to  such  an  extent  as  to 
lead  a  person  of  reasonable  care  and  pru- 
dence to  believe  that  it  was  about  to  stop 
or  that  it  actually  had  stopped;  and  plain- 
tiff, acting  as  a  reasonable  and  prudent  per- 
son in  so  doing,  was  Injured  in  her  effort 
to  alight  by  the  car  being  suddenly  moved 
or  jerked  forward  by  defendant  or  its  em- 
ployes in  charge.  A  passenger  injured  is 
not  always  and  as  a  matter  of  law  barred  of 
recovery  because  injured  in  the  attempt  to 
board  or  alight  from  a  moving  car.  As  ap- 
plied to  the  facts  suggested  and  made  the 
basis  of  his  honor's  charge,  the  correct  doc- 
trine is  very  well  stated  in  Thompson  on 
Negligence  as  follows:  "Where  the  car  has 
been  brought  to  a  stop,  or  wnere  it  has  been 
slowed  so  that  its  motion  is  very  slight,  and 
the  passenger  attempts  to  alight,  and,  while 
making  the  attempt,  the  car  is  suddenly 
started,  so  that  the  passenger  is  thrown 
down,  negligence  will  not  be  imputed  to  the 
passenger  as  matter  of  law,  but  the  question 
of  the  negligence,  both  of  the  carrier  and  the 
passenger,  will  go  to  the  jury;  but  this  pre- 
supposes that  the  passenger  has  in  some 
way  given  the  trainmen  notice  of  his  inten- 
tion to  alight  A  passenger  is  not  Imputable 
with  contributory  negligence  as  a  matter  of 
law  from  the  mere  fact  that  he  commences 
the  act  of  alighting  from  the  car  before  the 
car  has  come  to  a  full  stop.  But  if,  while 
he  is  in  the  act  of  alighting,  the  car  is  neg- 
ligently started  forward  with  a  sudden  jerk, 
whereby  he  is  thrown  down  and  injured,  the 
cause  of  the  injury  will  be  imputed  to  the 
negligence  of  the  carrier,  and  not  to  his  own 
negligence."  And  the  statement  is  approved 
by  decision  of  the  courts  here  and  elsewhere. 
Darden  v.  Railroad,  144  N.  G.  1,  56  S.  E. 
612;   Whisenhant  v.  Railroad,  137  K.  C.  349, 


49  S.  E.  559;  Hodges  r.  Railroad.  120  N.  C 
555,  27  S.  E.  128;  Nance  v.  Railroad,  94 
N.  C.  619;  Washington  &  Georgetown  R.  R. 
v.  Harmon,  Adm'r,  147  U.  S.  571,  13  Sup.  Ct 
557,  37  L.  Ed.  284.  There  is  nothing  in 
Shaw  v.  Railroad,  143  N.  G.  312,  55  S.  E. 
713,  or  Denny  v.  Railroad,  132  N.  O.  340,  43 
S.  EL  847,  or  Browne  v.  Railroad,  108  N.  C. 
34,  12  S.  E.  958,  or  in  the  other  authorities 
cited,  In  conflict  with  this  position  on  the 
facts  as  presented  and  embodied  in  this 
charge.  In  Shaw's  Gase  recovery  was  de- 
nied because  the  passenger  was  on  the  plat- 
form of  a  moving  railroad  train,  contrary 
to  the  rules  of  the  company  made  under  ex- 
press authority  of  a  statute,  and  it  was  held 
that  there  was  no  evidence  that  the  company 
or  its  agents  had  done  anything  to  abrogate 
or  waive  the  operation  and  effect  of  the 
rule.  See  the  interpretation  of  Shaw's  Gase 
appearing  in  Borden's  Gase,  supra.  In  Den- 
ny's Gase  the  nonsuit  of  defendant's  cause 
was  sustained,  the  court  being  of  opinion 
that  there  was  nothing  in  the  circumstances 
to  warn  or  notify  defendant's  engineer  that 
plaintiff  was  or  would  be  on  the  platform 
in  violation  of  the  company's  rules  made 
and  posted  in  pursuance  of  this  same  stat- 
ute, and  for  that  reason  there  were  no  facts 
upon  which  the  negligence  could  be  imputed. 
But  in  both  of  these  cases  and  in  that  of 
Browne  v.  Railroad,  108  N.  Cf.  34, 12  S.  E.  958, 
while  the  general  rule  is  approved  that  a 
passenger  injured  while  attempting  to  alight 
from  a  moving  train  or  car  has  no  cause  of 
action,  it  is  also  recognized  that,  under  ex- 
ceptional conditions,  recovery  is  not  neces- 
sarily denied.  We  agree  with  his  honor 
that  on  the  facts  as  suggested  the  case  may 
be  properly  considered  as  coming  within  the 
exceptions  to  the  rule,  and  that  no  reversible 
error  to  plaintiff's  prejudice  is  presented. 
After  careful  consideration  of  the  entire  rec- 
ord, we  are  of  opinion  that  the  cause  has 
been  correctly  tried,  and  that  the  judgment 
in  plaintiff's  favor  should  be  affirmed. 
No  error. 


STATE  v.  BOOZER. 

(Supreme  Gourt  of  South  Carolina.    April  22, 

1912.) 

Cbiminax  Law  (§  1101*>— Appeal— Record. 

Where  the  record  filed  by  counsel  of  ac- 
cused, convicted  of  murder,  was  not  agreed  to 
by  the  solicitor,  and  the  case  was  not  settled 
by  the  circuit  judge,  and  the  exceptions  related 
to  the  charge,  and  only  a  part  of  the  charge 
was  set  out,  the  court,  on  appeal,  would  order 
accused's  counsel  within  a  specified  time  to 
make  and  serve  his  case,  with  exceptions,  as 
required  by  law. 

[Ed.   Note.— For  other  cases,   see   Criminal 
Law,  Gent.  Dig.  §  3204;   Dec.  Dig.  |  1101.*] 

Appeal  from  General  Sessions  Circuit  Gourt 
of  Newberry  County;   Ernest  Gary,  Judge. 
Sam  Boozer  was  convicted  of  murder,  and 
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lie  appeals.    Order  requiring  the  making  and 
serving  of  case,  with  exceptions,  entered. 

G.  G.  Sale,  of  Newberry,  for  appellant  So- 
licitor R.  A.  Cooper,  of  Laurens,  for  the 
State. 

PER  CURIAM.  The  defendant  in  this 
cause  was  convicted  of  murder  and  sentenced 
to  be  executed.  The  record  filed  by  defendant's 
counsel  is  not  agreed  to  by  the  solicitor,  and 
the  case  has  not  been  settled  by  the  circuit 
judge.  The  exceptions  relate  to  the  charge, 
and  only  a  portion  of  the  charge  is  set  out. 

It  is  therefore  ordered  that  defendant's 
counsel,  within  10  days  from  the  filing  of 
this  order,  make  and  serve  his  case,  with  ex- 
ceptions, as  required  by  law,  so  that  the 
cause  may  be  ready  for  hearing  by  this  court 
within  20  days. 

It  is  ordered,  further,  that  a  copy  of  this 
order  be  mailed  forthwith  to  defendant's 
counsel. 

(91  s.  C.  828) 

.  FULLER  t.  McLEOD. 

(Supreme  Court  of  South  Carolina.    April  23, 

1912.) 

L  Chattel  Mortgages  ({  161*)— Construc- 
tion. 

A  provision  of  a  chattel  mortgage  cover- 
ing mules  sold  that  if,  before  the  note  was  due, 
the  mortgagor  "shall  attempt  to  make  way 
with  or  remove  said  goods  and  chattels,  or  any 
part  thereof,  from  the  place  where  they  now 
are,"  the  mortgagee  could  take  possession, 
only  prevented  the  mortgagor  from  removing 
the  mules  in  a  way  so  as  to  impair  the  mort- 
gagee's security,  so  that  it  was  error  to  in- 
struct that  die  condition  against  removal 
would  not  be  broken  by  any  removal  of  the 
property  from  one  place  to  another,  unless  it 
was  with  the  view  of  taking  it  out  of  the 
mortgagee's  reach  to  prevent  him  from  get- 
ting it. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  *§  282-285;  Dec  Dig. 
§  161.*] 

2.  Appeal  and  Ebbob  ({  1066*)— Harmless 
Error— Instructions. 

In  claim  and  delivery  proceedings  by  a 
chattel  mortgagee  of  mules  to  recover  the 
mules  upon  breach  of  condition,  entitling  the 
mortgagee  to  take  possession  if  mortgagor  at- 
tempted to  remove  the  chattels  from  the  place 
"where  they  now  are"  before  payment  of  the  note, 
error  in  instructing  that  the  condition  against 
removal  could  not  be  broken  by  the  removal 
of  the  property  from  one  place  to  another  un- 
less it  was  with  a  view  of  taking;  it  out  of 
mortgagee's  reach  was  not  prejudicial,  where 
there  was  no  evidence  that  the  taking  of  the 
mules  in  the  usual  course  of  the  mortgagor's 
business  to  another  town  would  impair  the 
mortgagee's  security. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;    Dec  Dig.  f  1066.*] 

3.  Chattel  Mortgages   (S  172*)— Pleading 
—Special  Damages.     . 

In  claim  and  delivery  proceedings  by  a 
chattel  mortgagee  of  mules  to  recover  the 
mules  upon  breach  of  condition,  defendant 
could  not  recover  on  his  counterclaim  for  will- 
fully taking  the  mules  from  him,  his  traveling 
expenses  in  procuring  sureties  on  his  under- 
taking to  regain  possession  after  plaintiff  had 


seized  the  mules,  or  his  personal  expenses  at 
the  place  where  the  mules  were  seized  by 
plaintiff,  without  specially  pleading  them,  as 
they  were  special  damages,  but  could  recover 
the  amount  paid  for  feeding  the  mules  after 
they  were  seized. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  St  306-315;  Dec.  Dig. 
§  172.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  J.  W.  De  Vore,  Judge. 

"To  be  officially  reported." 

Action  by  H.  B.  Fuller  against  C.  L.  Mc- 
Leod,  in  which  defendant  counterclalmed. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed  upon  remittance  of  part  of 
the  recovery,  otherwise  reversed  and  re- 
manded. 

L.  D.  Jennings,  of,  Sumter,  for  appellant 
Lee  &  Molse,  of  Sumter,  for  respondent 

WOODS,  J.  The  defendant  on  March  29, 
1910,  purchased  from  the  plaintiff  two  mules, 
and  for  #360.18  of  the  purchase  money  gave 
him  a  note  secured  by  a  mortgage  of  the 
mules.  The  mortgage  contained  the  follow- 
ing stipulation:  "And  provided,  further,  that 
said  mortgagor  shall  retain  possession  of 
said  goods  and  chattels  until  default  be 
made  in  the  payment  of  said  note,  but  if  the 
same  is  not  paid  when  due,  or  if  before  the 
said  note  is  due,  the  said  mortgagor  shall 
attempt  to  make  way  with  or  remove  said 
goods  and  chattels,  or  any  part  thereof,  from 
the  place  where  they  now  are,  then,  and  in 
either  event  the  said  mortgagee,  or  his 
agent,  shall  have  the  right,  without  suit  or 
process,  to  take  possession  of  said  goods 
and  chattels,  wherever  they  may  be  found 
and  may  sell  the  same  or  as  much  as  may 
be  necessary,  at  public  auction  for  cash,  aft- 
er giving  notice  by  advertisement  ten  days 
and  shall  apply  the  proceeds  of  said  sale  to 
the  discharge  of  said  debt,  interest  and  ex- 
penses, and  pay  any  surplus  to  said  mort- 
gagor and  his  assigns." 

Both  the  plaintiff  and  the  defendant  were 
residents  of  the  town  of  Bennettsville.  Plain- 
tiff's place  of  business  was  in  that  town,  but 
the  defendant  was  engaged  in  the  logging 
business  in  different  parts  of  the  state.  In 
April,  1910,  the  defendant,  having  occasion 
to  go  to  Sumter  to  attend  the  trial  of  a 
cause  in  which  he  was  interested  as  a  party, 
drove  the  mules  to  that  place.  Thereupon 
Hardison,  an  agent  of  the  plaintiff,  went  to 
Sumter,  and  made  a  demand  for  the  posses- 
sion of  the  mules  on  the  ground  that  the 
defendant  had  breached  the  condition  of  the 
mortgage  against  removal  of  the  mules  by 
driving  them  out  of  Marlboro  county.  Up- 
on refusal  of  the  demand,  the  plaintiff 
brought  this  action  in  claim  and  delivery. 
The  mules  were  seized  by  the  sheriff  on 
Monday,  and  the  defendant  on  the  following 
Wednesday  gave  the  necessary  undertaking 
and  regained  possession.    In  his  answer  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  4k  Rep'r  indexes 
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defendant  denied  that  the  condition  of  the 
mortgage  had  been  broken,  and  set  up  a 
counterclaim,  alleging  that  the  plaintiff  had 
willfully,  wantonly,  and  maliciously  brought 
the  action,  and  had  taken  the  mules  from 
him  in  violation  of  his  rights.  On  the  trial 
the  verdict  was  in  favor  of  the  defendant  for 
the  possession  of  the  mules,  and  for  $25 
actual  damages  and  $150  punitive  damages. 

[1]  The  presiding  judge  instructed  the  jury 
that  the  condition  against  removal  contained 
in  the  mortgage  would  not  be  broken  by  any 
removal  of  the  property  from  one  place  to 
another,  unless  the  removal  by  the  mortga- 
gor was  "with  the  view  of  taking  it  out  of 
the  reach  of  the  party  to  whom  he  mortgaged 
to  keep  him  from  getting  it"  This  we  think 
was  error.  The  condition  of  the  mortgage 
"that,  if  before  the  said  note  is  due,  the  said 
mortgagor  shall  attempt  to  make  way  with 
or  remove  said  goods  and  chattels  or  any 
part  thereof  from  the  place  where  they  now 
are,"  cannot  be  construed  literally,  for  such 
construction  would  have  forbidden  the  re- 
moval of  the  mules  from  the  stable  where 
they  then  were,  or  driving  them  from  place 
to  place  in  the  ordinary  use  for  which  they 
were  purchased.  The  reasonable  construc- 
tion is  that  the  provision  was  intended  to 
protect  the  mortgagee  against  any  removal 
of  the  mules  which  he  could  fairly  regard 
an  impairment  of  his  security.  This  was  the 
construction  of  a  like  provision  on  which 
the  case  of  Marshall  Springs  ft  Go.  v.  Smith, 
85  S.  C.  196,  67  S.  B.  129,  was  decided. 
There  the  mortgagee  obtained  on  the  mort- 
gage supplies  to  be  used  In  the  cultivation 
of  a  tract  of  land  known  as  the  "Jones 
place."  The  mortgagor  thereafter  moved 
away  from  the  Jones  place  taking  the  mules 
with  him.  This  was  a  removal  which  the 
mortgagee  had  a  right  to  regard  an  impair- 
ment, of  his  security,  since  it  was  accompa- 
nied by  a  complete  change  in  the  mortga- 
gor's business. 

[2]  But  we  do  not  think  there  should  be 
a  new  trial  for  this  error  of  the  circuit 
judge,  because  there  is  not  the  slightest  evi- 
dence that  the  defendant  did  anything  more 
than  use  the  mules  in  the  ordinary  course 
of  his  business,  or  that  the  plaintiff  had  any 
reason  to  suppose  that  driving  the  mules  to 
Sumter  on  an  ordinary  business  trip  would 
have  any  effect  on  his  security.  This  being 
so,  the  court  will  not  order  a  new  triaL 
"This  court  should  not  order  a  new  trial 
where  from  an  examination  of  the  record  it 
has  no  doubt  the  verdict  of  any  fair  jury 
would  have  been  the  same,  even  if  no  error 
had  been  committed.  In  such  a  case  the 
errors  should  be  regarded  not  prejudicial." 
Edgefield  Manufacturing  Go.  v.  Maryland 
Casualty  Go.,  78  S.  G.  73,  58  S.  E.  969. 

[3]  The  trial  court  was  also  in  error  in 
allowing  the  defendant  to  prove  as  actual 
damages  his  personal  expenses  at  Sumter 
and  his  traveling  expenses  incurred  in  the 


effort  to  procure  sureties  on  his  undertaking. 
These  were  special  damages  not  alleged  in 
the  complaint,  and  were  therefore  not  re- 
coverable. Sonneborn  v.  Southern  Ry.  Co., 
65  S.  G.  502,  44  S.  E.  77.  The  only  admissi- 
ble Item  of  actual  damages  proved  was  $6.75, 
paid  by  defendant  for  feed  of  the  mules  aft- 
er they  were  seized.  For  this  error  there 
must  be  a  new  trial,  unless  the  defendant 
will  remit  all  the  actual  damages  included 
in  the  judgment  except  $6.75. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed  on 
condition  that  the  defendant  shall  remit 
thereon,  in  writing,  within  30  days  after  the 
filing  of  the  remittitur  $18.75  of  the  actual 
damages  recovered,  and  that,  if  he  shall  fan 
to  do  so,  the  cause  be  remanded  for  a  new 
triaL 

GARY,  a  JM  and  HYDRICK,  J.,  concur. 


(»1  8.  C.  305) 

LOWRY  NAT.  BANK  OF  ATLANTA,  GA.,  ▼. 

SEYMOUR. 

(Supreme  Court  of  South  Carolina.    April  18, 

1912.) 

Bills  anu  Noties  (|  537*)— Bowa  Fide  Pub- 
ohabkb— Direction  of  Verdict. 

In  an  action  on  a  note,  plaintiff  offered  in 
evidence  the  note  which  was  in  his  possession 
with  the  name  of  the  payee  indorsed  thereon, 
and  introduced  positive  evidence  of  the  pay- 
ment of  value  by  him,  opposed  to  which  de- 
fendant offered  nothing  that  amounted  to  more 
than   conjecture.      ffeXd,   that   a   verdict    was 

Sroperly  directed  for  plaintiff.     (Affirmed  by 
ivided  court.) 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  tf  1862-1804;  Dec,  Die.  | 
537.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;   R.  G.  Watts,  Judge. 

Action  by  the  Lowry  National  Bank  of  At- 
lanta, Ga.,  against  E.  Z.  Seymour.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Grier,  Park  &  Nicholson,  of  Greenwood, 
for  appellant.  Giles  &  Ouzts,  of  Greenwood, 
for,  respondent. 

WOODS,  J.  Reversal  of  judgment  in  this 
case  would  be  a  precedent  seriously  impair- 
ing without  reason  the  value  of  negotiable 
instruments  to  the  great  injury  of  borrowers 
as  well  as  lenders  of  money. 

The  defendant,  E.  Z.  Seymour,  made  his 
promissory  note  at  Greenwood,  S.  C.,  on 
March  11,  1910,  for  $770,  payable  to  the 
order  of  Southern  Flour  &  Grain  Com- 
pany on  October  15,  1910.  The  plaintiff, 
the  Lowry  National  Bank  of  Atlanta,  Ga., 
as  an  indorsee  for  value  before  maturity, 
brought  this  action  against  the  maker.  The 
defendant  alleged  in  his  answer  that  the 
note  was  given  for  the  purchase  money  of 
flour;    that  the  agent  of  Southern  -Flour  & 
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Grain  Company  had  guaranteed  him  against  a 
decline  in  the  price  of  flour,  and  had  also 
expressly  warranted  the  quality;  that  the 
price  did  decline,  and  the  flour  turned  out 
to  be  below  the  grade  guaranteed;  and  that 
the  plaintiff  was  not  a  purchaser  for  value 
before  maturity.  After  hearing  the  entire 
evidence,  the  circuit  judge  directed  a  verdict 
in  favor  of  the  plaintiff  for  the  full  amount 
of  the  note  on  the  ground  that  the  evidence 
showed  beyond  doubt  that  the  bank  was  a 
purchaser  for  value  before  maturity. 

[1]  The  plaintiff  offered  in  evidence  the 
note  in  its  possession  with  the  name  of  the 
payee  indorsed  thereon.  The  vice  president 
of  the  bank,  the  cashier,  the  receiving  teller, 
and  the  discount  clerk  each  testified  that  the 
bank  discounted  the  note  for  value  with  the 
Indorsement  of  the  payee  on  March  12,  1910, 
and  that  the  note  had  ever  since  remained 
the  property  of  the  bank.  In  addition  to 
this,  the  discount  clerk  testified  to  the  cor- 
rectness of  entries  made  by  him  on  the  books 
of  the  bank  on  March  13,  1910,  showing  the 
discount  of  the  note  on  the  12th;  and  the 
receiving  teller  testiQed  to  the  correctness 
of  a  deposit  ticket  dated  March  12,  1910, 
indicating  that  the  note  in  suit  had  been 
discounted,  and  the  net  amount  placed  to  the 
credit  of  Southern  Flour  &  Grain  Company 
on  that  day.  The  court  had  before  it,  not 
only  this  evidence  of  the  officers  of  the  bank, 
but  also  the  presumption  that  the  holder  of 
a  promissory  note  with  the  name  of  the 
payee  indorsed  thereon  is  an  indorsee  for 
value  before  maturity  without  notice.  First 
Nat.  Bank  v.  Anderson,  28  S.  C.  148,  5S.  E. 
343;  Park  v.  Funderburk,  87  S.  C.  76,  68  S. 
B.  963. 

Against  this  evidence  there  is  not  a  single 
positive  statement  of  the  witnesses  for  the 
defense — nothing  that  amounts  to  more  than 
conjecture.  The  defendant,  Seymour,  testi- 
fied on  his  direct  examination  that  he  went 
to  the  Bank  of  Greenwood,  which  held  the 
note  for  collection,  for  the  express  purpose 
of  examining  it,  and  ascertaining  whether 
it  had  been  negotiated  by  the  payees.  When 
asked  by  his  counsel  if  the  indorsement  of 
the  payees  was  on  it,  he  could  testify  only 
in  this  language:  "To  my  best  recollection  it 
belonged  to  the  parties  I  bought  the  flour 
from.  I  don't  think  it  had  it  on  it  at  all  to 
the  best  of  my  recollection.  No,  sir;  I  didn't 
see  that — have  no  recollection  of  seeing  it 
at  all,  pretty  positive.  Of  course,  I  couldn't 
be  sure,  but  I  don't  think  it  was  there."  On 
the  cross-examination  the  .witness  repeated, 
in  substance,  what  he  had  said  to  his  own 
counsel,  but  with  commendable  frankness  tes- 
tified that  the  indorsement  might  have  been 
on  the  note  when  he  examined  it,  and  that 
he  had  no  independent  recollection  whether 
it  was  or  not. 

[21  This  evidence  means  that,  after  the 
maker  had  looked  at  it  to  see  whether  it 
had  been  indorsed,  he  could  only  testify  at 
the  trial  that  he  had  some  sort  of  Impression 


that  it  had  not,  but  no  recollection  whether 
it  had  or  not,  and  that  he  could  not  deny 
that  the  Indorsement  was  there.  Caution  in 
giving  testimony,  it  is  true,  often  indicates 
that  weight  should  be  given  to  the  testimony; 
but,  where  a  witness  deeply  interested  insti- 
tutes an  inquiry  as  to  the  one  particular 
matter  vital  to  his  own  interest — that  is, 
whether  a  name  has  been  Indorsed  on  a  pa- 
per, and  examines  the  paper  to  find  out — his 
testimony  that  to  the  best  of  his  recollection 
the  indorsement  is  not  there,  but  that  he  has 
no  independent  recollection  on  the  subject  is 
not  evidence  but  mere  conjecture.  No  import- 
ance is  to  be  attached  to  the  fact 'that  defend- 
ant's counsel  after  hearing  his  statement  ad- 
vised him  not  to  pay.  That  advice  is  by  no 
means  unusual;  for,  where  the  maker  of  a 
note  haB  a  good  defense  against  the  payee,  he 
often  wishes  to  have  a  trial  on  the  question 
whether  the  indorsement  was  made  bona  fide, 
for  value  before  maturity. 

The  defendant  further  submits  that  there 
was  evidence  that  the  note,  though  written 
and  dated  March  11,  1910,  was  not  signed 
at  Greenwood  till  the  morning  of  the  12th, 
and  could  not  have  reached  Atlanta  until 
4  or  5  o'clock  on  the  afternoon  of  March 
12th,  after  banking  hours.  His  own  tes- 
timony was  not  positive  whether  the  note 
was  signed  on  the  11th  or  12th,  but  his  broth- 
er, M.  T.  Seymour,  who  signed  the  note 
for  him,  testified  positively  that  the  note 
was  not  signed  until  the  morning  of  the  12th, 
and  that  he  thought  the  first  train  that  day 
left  Greenwood'  about  11  or  12  o'clock,  and 
arrived  in  Atlanta  after  4.  This  testimony 
is  relied  on  as  evidence  that  the  note  could 
not  have  reached  Atlanta  in  time  for  dis- 
count on  March  12th,  the  day  on  which  the 
books  of  the  bank  and  the  testimony  of  its 
officers  indicated  the  discount  had  been  made. 
It  is  true  that  banks  usually  transact  their 
main  current  business  with  customers  before 
4  o'clock  in  the  afternoon,  but  it  is  also  true 
that  the  custom  is  by  no  means  invariable, 
and  that  it  is  a  general  custom  of  banks 
at  their  discretion  to  accommodate  their 
customers  by  transacting  business  with  them 
after  the  ordinary  banking  hours.  There  is 
not  a  particle  of  evidence  as  to  the  banking 
hours  of  the  Lowry  National  Bank. 
.  [3]  If  the  court  should  take  judicial  notice 
of  the  usual  banking  hours,  and  attribute 
them  to  the  plaintiff  bank,  it  must  also  take 
notice  of  the  custom  of  banks  in  departing 
from  them  whenever  the  circumstances  seem 
to  them  to  justify  such  a  course.  Even  if  it 
be  assumed,  then,  that  the  note  did  not  reach 
Atlanta  until  after  4  o'clock  on  March  12, 
1910,  this  fact  Is  no  foundation  for  an  infer- 
ence that  the  bank  did  not  discount  the  note 
on  that  day.  The  force  of  the  presumption 
from  the  possession  of  the  note  duly  Indorsed 
that  the  plaintiff  was  a  bona  fide  indorsee 
for  value,  before  maturity,  and  of  the'  posi- 
tive evidence  of  the  officers  of  the  bank  that 
the  note  was  so  indorsed  on  12th  March, 
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1910,  is  not  at  all  Impaired  by  the  evidence 
that  the  indorsement  could  not  have  been 
made  until  after  4  o'clock  on  that  day. 

For  these  reasons,  I  think  it  perfectly 
clear  that  only  one  reasonable  inference  could 
be  drawn  from  the  evidence,  and  that  the 
circuit  judge  was  right  in  directing  a  ver- 
dict. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

HYDRICK,  J.,  concurs. 

FRASER,  J.  The  question  in  this  case 
was  the  date  of  the  transfer  to  the  plain- 
tiff. If  the  defendant  had  said  the  indorse- 
ment was  not  on  the  note  when  it  was  due, 
there  would  have  been  no  question  that  the 
case  ought  to  have  gone  to  the  jury.  Not 
that  the  date  of  the  entry  was  material  in 
Itself.  The  date  of  the  entry  became  ma- 
terial when  the  plaintiff's  witnesses  said  the 
entry  was  made  on  the  day  of  the  transfer. 
The  plaintiff's  witnesses  were  positive.  The 
defendant  hesitated.  Such  hesitation  could 
arise  from  one  of  three  causes:  (1)  A  de- 
fective memory;  (2)  "a  troublesome  con- 
science"; (3)  a  desire  to  escape  punishment 
for  perjury. 

If  the  second  cause  operated,  then  the  tes- 
timony was  entitled  to  very  great  weight. 
Which  cause  did  operate?  I  do  not  know. 
I  have  no  power  to  know  any  more  than  the 
circuit  judge.  It  was  the  province  of  the 
jury  to  say,  and  I  think  they  ought  to  have 
been  allowed  to  do  so.  The  statement  on 
the  back  of  the  note  is:  "Purchased  from 
Southern  Flour  and  Grain  Co.  March  12, 
1910  and  now  owned  by  us."  Was  that  an 
afterthought,  or  was  the  bank  preparing  for 
trouble,  or  was  it  an  entirely  honest  entry? 
I  think  these  were  questions  for  the  jury. 
For  these  reasons,  I  concur  with  the  CHIEF 
JUSTICE. 

GARY,  C.  J.  (dissenting).  This  is  an  ac- 
tion on  a  promissory  note  dated  at  Green- 
wood, S.  C,  11th  day  of  March,  1910  (but 
delivered  next  day),  whereby  the  defendant 
promised  to  pay  to  the  order  of  Southern 
Flour  &  Grain  Company  on  the  15th  day  of 
October  thereafter  $770  for  value  received. 

The  plaintiff  contends  that  the  said  note 
was  Indorsed  by  the  Southern  Flour  &  Grain 
Company  and  came  into  its  possession  in  the 
usual  course  of  business  in  the  city  of  At- 
lanta, Ga.,  on  the  12th  day  of  March  (the 
day  on  which  it  was  delivered  to  the  South- 
ern Flour  &  Grain  Company),  and  that 
they  are  now  bona  fide  holders  of  the  note. 
The  defendant  claims  that  the  plaintiff  did 
not  acquire  the  note  before  maturity,  and 
that  it  therefore  is  not  an  innocent  holder; 
that  the  consideration  of  the  note  was  cer- 
tain flour  purchased  by  the  defendant  from 
the  Southern  Flour  &  Grain  Company  under 
a  contract  in  which  said  company  guaran- 
teed that  the  price  of  flour  would  not  de- 


cline before  a  certain  time,  and  represented 
that  the  flour  purchased  was  of  a  certain 
quality,  as  to  both  of  which — the  guaranty 
and  the  representation— there  was  a  breach. 
At  the  close  of  the  defendant's  testimony,  his 
honor,  the  presiding  judge,  directed  the  jury 
to  render  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  claimed,  on  the  ground  that 
only  one  Inference  could  be  drawn  from  the 
testimony,  and  that  was  that  the  plaintiff 
was  an  Innocent  purchaser  for  value  before 
the  maturity  of  the  note  without  notice. 
The  only  question  in  the  case  is  whether  his 
honor,  the  presiding  judge,  erred  in  so  ruling. 
We  reproduce  the  following  testimony  of 
E.  Z.  Seymour,  the  defendant,  for  the  pur- 
pose of  showing  that  there  was  some  testi- 
mony tending  to  prove  that  the  note  was  not 
indorsed  by  the  Southern  Flour  &  Grain 
Company  until  it  was  past  due:  "Mr.  Grier: 
Q.  Where  was  that  note  when  you  got  that 
letter?  [The  letter  was  dated  October  8, 
1910,  was  sent  by  the  Southern  Flour  & 
Grain  Company  to  the  defendant,  and  was  as 
follows:  "Your  note  for  $770.00  will  be  due 
and  payable  Oct  15th.  Please  give  same 
prompt  attention."]  A.  In  the  Bank  of 
Greenwood.  Q.  Did  you  or  not  examine 
that  note  in  the  bank?  A.  Yes,  sir;  I  looked 
at  it  Q.  Will  you  please  state  to  me  wheth- 
er or  not  it  had  at  that  time  the  indorse- 
ment there  of  the  Southern  Flour  &  Grain 
Company,  'per  B.  O.  Wallace,  Secretary,'  on 
it?  A.  I  can't  be  positive  about  this.  I 
went  to  look  at  the  note,  and  came  back, 
and  told  you  at  the  time  about  the  note, 
and  you  advised  me  not  to  pay  it;  that 
It  certainly  belonged  to  the  Southern  Flour 
&  Grain  Company.  Mr.  Giles:  We  ob- 
ject Mr.  Grier:  Q.  You  can't  tell  that. 
State  whether  or  not  to  the  best  of  your 
recollection,  it  had  been  indorsed  by  the 
Southern  Flour  &  Grain  Company,  and  the 
Lowry  National  Bank  at  that  time.  A.  To 
my  best  recollection  it  belonged  to  the  par- 
ties I  bought  the  flour  from.  Mr.  Giles: 
I  object  Mr.  Grier:  Q.  You  will  have  to 
answer  the  question.  From  your  best  recol- 
lection, did  or  not  the  note  at  the  time  you 
inspected  it  have  on  it  the  indorsement  of 
these  people,  the  Southern  Flour  &  Grain 
Company,  to  your  best  recollection?  A.  I 
don't  think  it  had  it  on  it  at  an  to  the  best 
of  my  recollection.  Mr.  Giles:  We  object 
Mr.  Grier:  Q.  To  your  best  recollection, 
will  you  please  state  to  me  whether  you  saw 
this  Indorsement  there:  'Purchased  from 
Southern  Flour  &  Grain  Company  on  March 
12th,  1910,  and  now  owned  by  us'?  A.  No. 
sir;  I  didn't  see  that — have  no  recollection 
of  seeing  it  at  all.  Q.  You  are  pretty  clear 
on  that?  A.  Yes,  sir;  I  am  pretty  clear  on 
that — have  no  recollection  of  seeing  that  at 
all.  Q.  And  you  examined  the '  note?  A. 
Yes,  sir;  Mr.  Long  let  me  see  It  I  asked 
him  to  let  me  see  it  and  he  did  so.  Q« 
Why  did  you  want  to  look  at  it  to  see 
whether  it  was  negotiated  or  turned  over  to 
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somebody  else  or  not?  A.  Yes,  sir.  Q.  For 
'what  purpose?  A.  I  wanted  to  make  the 
men  I  bought  this  flour  from  sue  me  them- 
selves, didn't  want  the  note  to  go  into  third 
party's  hands,  and  I  went  for  that  purpose, 
to  see  whether  it  was  in  third  party's  hands 
or  not.  Q.  Do  you  know  whether  or  not  the 
note  remained  in  the  bank  from  the  time 
you  saw  it  until  after  it  was  due?  A.  Yes, 
sir;  it  did.  Q.  It  didn't  go  out  of  there? 
A.  I  don't  think  it  went  back  until  the  19th 
of  October.  I  think  that  was  when  the  bank 
sent  it  back.  Q.  And  you  are  pretty  posi- 
tive this  thing  down  here  [indicating]  wasn't 
written  on  it?  A.  Pretty  positive.  Of 
course,  I  couldn't  be  sure,  but  I  don't  think 
it  was  there.  Q.  You  went  there  for  the 
purpose  of  seeing  whether  it  had  passed  to 
the  hands  of  a  third  party?  A.  Yes,  sir.  Q. 
You  can't  tell  what  you  said,  but  did  you 
report  what  you  saw  to  Messrs.  Grier  & 
Park,  your  attorneys?  Mr.  Giles:  We  ob- 
ject to  that  The  Court:  What  was  that  last 
question?  Mr.  Grier:  I  didn't  ask  him  to 
state  the  conversation,  but  after  he  saw  it, 
if  he  came  to  the  office  of  his  attorneys  and 
stated  to  them,  what  he  saw  on  the  note — 
not  to  go  into  the  statement  The  Court: 
He  can  state  he  made  a  statement,  and  stop 
at  that  Witness:  Yes,  sir;  I  went  to  them 
and  made. a  statement  Mr.  Grier:  Q.  And 
In  consequence  of  what  occurred  there  you 
refused  to  pay  this  note  to  the  Lowry  Na- 
tional Bank?  A.  Yes,  sir.  Q.  Will  you 
please  state  under  what  conditions  this  note 
was  given,  and  for  what  it  was  given?  Mr. 
Giles:  We  object  to  that  The  Court:  I 
think  that  is  a  proper  question.  Mr.  Giles: 
We  object  on  the  ground  that  it  is  now 
owned  and  held  by  an  innocent  purchaser 
for  value,  and  without  notice  of  any  defects, 
or  anything  in  the  note,  and  that—  The 
Court:  That  would  be  a  very  proper  objec- 
tion, and  one  that  ought  to  be  sustained,  if 
it  was  all  one  way  and  they  were  innocent 
purchasers  for  value,  but  that  has  got  to  be 
one  of  the  circumstances  in  this  case  now. 
Mr.  Giles:  We  submit  that  this  testimony 
is  not  competent  until  they  show  that  we 
are  not  innocent  purchasers.  There  is  no 
testimony  at  all  at  this  time  going  to  show, 
or  tending  to  show,  that  the  plaintiffs  are 
not  Innocent  purchasers  for  value  without 
notice.  The  Court:  There  is  a  scintilla  of 
testimony  here  to  go  to  the  jury  on  that 
at  present  as  to  whether  or  not  you  did  ac- 
quire these  notes  at  the  time  you  allege  in 
the  complaint,  or  whether  they  got  them 
later." 

Again,  he  testified  as  follows:  "Q.  When 
was  it  you  said  you  first  saw  that  note  in 
the  bank?  A.  I  think  it  was  the  15th,  or 
maybe  later  than  the  15th.  Q.  That  was 
the  day  it  was  due?  A.  Yes,  sir;  after  it 
was  due.  Q.  You  went  there  to  see  it?  A. 
Yes,  sir.  Q.  And  you  are  not  certain  what 
was  on  the  back  of  the  note?  A.  No,  sir;  I 
am  not  certain  what  was  on  the  back  of  it 


Q]~  Was  "there  anything  on  the  back?  2L~T'o 
my  best  recollection,  there  wasn't  any  red 
writing  on  the  back  at  all.  Q.  According  to 
your  best  recollection,  there  was  no  red  writ- 
ing? A.  Yes,  sir;  to  my  best  recollection  it 
was  just  handed  to  the  bank  for  collection. 
Q.  It  might  have  been  there,  and  you  might 
not  have  noticed  it?  A.  I  don't  know — it 
might  have  been.  Yes;  I  suppose  it  could. 
Q.  Might  have  been  there?  A.  But  I  went 
for  that  purpose,  to  see  whether  it  was  there 
or  not,  and  my  best  recollection  it  wasn't, 
because  I  came  back  and  told  Mr.  Grier.  Q. 
If  it  had  not  been  there,  wouldn't  you  have 
had  a  distinct  recollection  that  it  wasn't 
there?  A.  My  actions  prove  it  wasn't  there, 
because  I  went  right  to  Mr.  Grier.  Q.  But 
you  have  no  independent  recollection  of  what 
was  on  the  back  of  the  note?  A.  No,  sir; 
I  don't  recollect  for  certain.  I  couldn't 
swear  positive  to  that  Q.  And  you  don't 
have  any  independent  recollection  of  what 
was  on  the  back  of  the  note?  A.  Well,  I 
don't  suppose  I  do." 

"A  bona  fide  holder  for  value  of  negotiable 
paper  is  one  who  has  acquired  title  in  the 
usual  course  of  business,  for  a  valuable  con- 
sideration, in  good  faith,  from  one  capable 
of  transferring  it,  and  without  notice  or 
knowledge  of  defenses  or  circumstances, 
which  should  put  him  on  inquiry."  7  Cyc. 
924. 

"Unless  negotiable  paper  is  payable  to 
bearer,  In  which  case  title  will  pass  by  de- 
livery, indorsement  is  necessary  to .  consti- 
tute the  holder  of  such  paper  a  purchaser 
in  the  ordinary  course  of  business;  and  where 
he  receives  the  paper  from  the  original 
payee,  by  assignment  or  sale,  Instead  of  in- 
dorsement, he  obtains  no  title  superior  to 
that  of  the  payee."    7  Cyc  926. 

"If  a  bill  or  note  is  originally  payable  to 
a  person  named  or  his  order,  the  legal  title 
can  be  transferred  only,  in  the  first  instance, 
by  indorsement."     24  Enc.  of  Law,  252. 

"Where  an  Instrument  payable  to  order  is 
negotiated  by  delivery  without  indorsement, 
the  holder  acquires  thereby  the  same  rights 
only  as  would  pass  to  the  assignee  of  a  bill 
or  note  not  negotiable,  or  other  chose  in  ac- 
tion; that  is,  he  acquires  only  such  title  as 
the  transferror  had,  and  takes  the  instru- 
ment subject  to  all  the  defenses  and  equities, 
to  which  it  was  subject  in  his  hands."  4 
Enc.  of  Law,  253. 

These  authorities  show  that,  if  the  South- 
ern Flour  &  Grain  Company  did  not  indorse 
the  note  until  it  was  past  due,  then  it  could 
not  be  said  that  the  plaintiff  became  the 
owner  thereof  in  the  usual  course  of  busi- 
ness, and  it  would  not  be  a  bona  fide  holder. 

It  is  true  the  defendant  does  not  testify 
positively  that  the  note  had  not  been  indors- 
ed by  the  Southern  Flour  (k  Grain  Company 
before  maturity,  but  he  states  facts  from 
which  the  inference  may  reasonably  be  drawn 
that  the  note  had  been  indorsed  by  the  payee, 
until  it  was  past  due.    Mr.  Wigmore  in  vol- 
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ume  1,  |  726,  of  bis  work  on  Evidence,  thus 
states  the  rule  as  to  such  testimony:  "The 
general  rule  Is  that  recollection  should  ade- 
quately correspond  to  observation.  It  is  in 
a  qualitative  way  that  the  deficiency  usually 
occurs.  The  witness,  it  may  happen,  cannot 
recollect  'positively/  Is  not  sure/  'thinks* 
it  was  so,  has  an  Impression/  'believes/  or 
the  like.  How  far  is  such  a  degree  of  recol- 
lection satisfactory?  It  is  a  commonplace  of 
judicial  experience  that  testimony  most  glibly 
delivered,  and  most  positively  affirmed,  is  not 
always  the  most  trustworthy.  The  honest 
witness  who  will  not  exaggerate  the  strength 
of  his  recollection  Is  well  worth  listening  to 
because  of  this  very  caution.  Moreover,  to 
accept  such  'impressions'  and  'beliefs/  is, 
after  all,  not  dangerous,  since  they  carry  in 
themselves  a  warning  of  their  evidential 
weakness.  The  best  judicial  opinion  does 
not  insist  on  a  high  degree  of  positiveness  in 
the  recollection,  but  accepts  whatever  the 
witness  feels  able  to  present." 

There  are  several  other  facts  and  circum- 
stances upon  which  the  appellant  relies  to 
show  that  the  plaintiff  is  not  an  innocent 
holder  of  the  note.  We  do  not,  however, 
deem  it  necessary  to  consider  them  in  detail, 
but  only  to  call  attention  to  the  following 
statement  of  the  rule  in  Railroad  v.  Fart- 
low,  14  Rich.  237:  "It  may  be  that  no  one 
of  the  facts  would  of  itself  warrant  the  in- 
ference, and  yet,  when  taken  together,  they 
may  produce  belief,  which  is  the  object  of 
all  evidence.  In  1  Greenleaf,  Ev.  §  51,  it  is 
said:  Tt  is  not  necessary  that  the  evidence 
should  bear  directly  upon  the  issue.  It. Is 
admissible,  if  it  tends  to  prove  the  issue  or 
constitutes  a  link  in  the  chain  of  proof,  al- 
though alone  it  might  not  justify  a  verdict 
in  accordance  with  it'  All  the  circumstances 
mentioned  in  this  ground  may  be  regarded 
as  links  in  the  chain  of  proof,  from  which 
the  jury  might  deduce  the  inference  of  the 
defendant's  privity  and  direction  In  the  acts 
of  trespass.  This  is  usually  the  case  when 
an  issue  depends  on  circumstantial  evidence." 

I  think  the  judgment  should  be  reversed, 
and  the  case  remanded  for  a  new  trial. 


(91  S.  G.  342) 


STATE  v.  SEAY. 


(Supreme  Court  of  South  Carolina.    April  24, 

1912.) 

Criminal  Law   (§  1131*)— Appeal— Dismis- 
sal—Grounds. 

An  appeal  by  the  state  will  be  dismissed, 
where  it  appears  that  the  only  notice  served 
was  upon  an  attorney  not  authorized  to  accept 
service,  and  who  only  accepted  on  condition 
that  he  should  be  employed  by  respondent,  and 
where  the  time  for  appealing  had  expired. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  2971-2979,  2985;  Dec.  Dig. 
8  1131.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Spartanburg  County;  G.  W.  Gage, 
Judge. 


Cleveland  Seay  was  accused  of  an  offense, 
and  the  state  appeals  from  the  judgment. 
Appeal  dismissed. 

J.  C.  Otts,  Sol.,  of  Spartanburg,  for  the 
State. 

'  GARY,  C.  J.  It  appearing,  upon  the  call 
of  this  case,  that  the  only  notice  served  by 
the  appellant  was  upon  an  attorney  who  was 
not  authorized  to  accept  service  for  the  re- 
spondent, and  who  only  accepted  on  condi- 
tion that  he  should  be  employed  by  the  re- 
spondent, and  it  further  appearing  that  the 
time  for  appealing  has  expired,  it  is  there- 
fore ordered  that  the  appeal  be  dismissed. 


(91  s.  C.  316) 

ARTHUR  et  al  v.  BROWN. 

(Supreme  Court  of  .South  Carolina.    April  23, 

1912.) 

1.  Evidence  (ft  420*)— Parol  Evidence  — 
Contradicting  Notes. 

One  unconditionally  signing  a  note  cannot, 
when  sued  thereon;  show  that  it  was  not  in- 
tended that  he  be  bound,  though  he  wrote  the 
letter  "c"  after  his  signature,  to  show,  as  ne 
testified,  that  the  execution  was  conditional. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1929-1944;    Dec.  Dig.  ft  420.*] 

2.  Bills  and  Notes  (§  96*)— Liability  on 
Notes— Estoppel. 

Defendant  executed  a  note  to  a  bank  for 
$6,000,  which  recited  that  he  had  deposited 
with  it  as  collateral  a  bond  and  mortgage  ex- 
ecuted by  S.  for  the  same  amount,  and  de- 
fendant was  credited  with  that  amount  by  the 
bank,  when  he  gave  a  check  therefor  to  S., 
who  used  it  for.  his  own  purposes,  but  the 
transaction  was  really  at  the  suggestion  of 
the  bank's  president,  and  was,  with  defend- 
ant's knowledge,  for  the  purpose  of  enabling 
the  president  to  use  the  bank's  funds  by  mak- 
ing a  loan  under  the  appearance  of  taking  de- 
fendant's obligation,  in  order  to  avoid  the 
banking  laws,  and  to  prevent  the  discovery  of 
the  nature  of  the  transaction  by  the  bank  ex- 
aminer. Held  that,  since  the  transaction  was 
in  breach  of  the  bank-  president's  duty,  de- 
fendant could  not  claim  that  the  understanding 
was  that  he  was  only  an  accommodation  maker 
on  the  note,  and  should  not  be  liable  thereon, 
so  that  he  was  liable  as  a  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  165;   Dec.  Dig.  ft  96.*] 

3.  Bills  and  Notes  (ft  518*)— Actions- 
Sufficiency  of  Evidence. 

In  an  action  on  a  note  executed  by  de- 
fendant as  maker  to  a  bank,  evidence  held  to 
show  that  defendant  knew  that  the  note  was 
being  executed  merely  to  enable  the  bank  pres- 
ident to  use  the  bank's  money  under  the  guise 
of  a  loan  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ftft  1816-1821;  Dec  Dig.  ft 
518.*] 

4.  Principal  and  Surety  (ft  115*)— Dis- 
charge of  Surety— Failure  to  Record 
Security. 

A  creditor's  failure  to  record  a  mortgage 
securing  a  note  would  not  discharge  the  surety 
on  the  note,  but  would  only  entitle  him  to 
have  credit  for"  the  depredation  of  the  security 
in  value,  caused  by  the  failure  to  record. 

[Ed.  Note.— For  other  cases,  see  Principal 
aud  Surety,  Cent  Dig.  ftft  244-268;  Dec  Dig. 
8  115.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Appeal  from  Common  Pleas  Circuit  Court 
-of  Union  County;  Robt  Aldrich,  Judge. 

"To  be  officially  reported." 

Action  by  B.  F.  Arthur  and  others,  as  re- 
ceivers of  the  People's  Bank,  against  J.  A. 
Brown.  From  a  judgment  for  defendant, 
plaintiffs  appeal.  Reversed  and  remanded 
for  new  trial. 

Wallace  &  Barron,  of  Union,  for  appel- 
lants. J.  Ashby  Sawyer,  of  Union,  for  re- 
spondent. 

WOODS,  J.  On  April  18, 1907,  J.  A  Brown 
made  his  promissory  note  to  the  People's 
Bank  of  Union,  whereby  he  promised  to  pay 
-on  demand  $6,000,  with  Interest  after  ma- 
turity &4  the  rate  of  8  per  cent  per  annum. 
The  note  expressed  that  Brown  had  deposit- 
ed with  the  bank  as  collateral  a  bond  and 
mortgage  executed  on  the  same  day  by  W. 
H.  Sartor  for  $6,000.  The  sum  of  $6,000  was 
•credited  to  Brown  as  a  deposit  made  by  him, 
and  he  immediately  gave  a  check  to  W.  H. 
Sartor  or  order  for  the  entire  amount  Sar- 
tor indorsed  the  check,  received  credit  for 
it  on  his  account  and  afterwards  checked 
it  out  for  his  own  purposes.  The  bank  fail- 
ed in  August  1908,  and  B.  F.  Arthur,  Win. 
H.  Gist  and  H.  B.  O' Shields  were  appoint- 
ed receivers.  In  this  action  by  the  receivers 
against  Brown,  the  maker  of  the  note,  the 
verdict  was  for  the  defendant  The  excep- 
tions are  numerous,  but  few  of  them  need  be 
referred  to  in  detail. 

The  defendant  admitted  the  making  of 
the  note,  and  set  up  two  defenses:  First 
That  the  note  was  given  by  him  without 
•consideration,  and  entirely  for  accommoda- 
tion at  the  Instance  of  B.  F.  Arthur,  presi- 
dent of  the  bank,  and  upon  an  express  agree- 
ment with  Arthur  and  Sartor .  that  he  was 
not  to  be  liable  thereon.  Second.  That  the 
bond  and  mortgage  given  by  Sartor,  while 
nominally  to  the  defendant  were  intended 
for  the  bank;  that  the  defendant  allowed 
his  name  to  be  used  merely  to  avoid  the 
appearance  of  the  bank  taking  the  papers  di- 
rectly; that  the  bond  .and  mortgage  were 
Immediately  assigned  to  the  bank  and  left 
with  it;  that  the  bank  greatly  impaired  the 
security  of  the  mortgage  by  failing  to  have 
It  recorded;  and  that,  if  he  was  ever  liable 
on  the  note,  he  was  discharged  by  the  neg- 
ligence of  the  bank  in  failing  to  record  the 
paper. 

The  defendant  testified  in  support  of  his 
first  defense  that  Arthur,  the  president  of 
the  bank,  was  personally  concerned  that 
Sartor  should  obtain  a  loan  of  $6,000  from 
the  bank,  and  solicited  the  defendant  to  sign 
the  note  and  take  from  Sartor  the  bond  and 
mortgage,  and  assign  them  to  the  bank  as 
an  accommodation;  that  he  at  first  declined, 
but  finally  signed  the  note,  allowed  the  bond 
and  mortgage  to  be  given  to  him,  assigned 
them  to  the  bank,  allowed  the  $6,000  to  be 
placed  to  his  credit,  and  gave  Sartor  a  check 
-.therefor  on  an  express  agreement  made  by 


Arthur,  the  president  of  the  bank,  that  he 
should  not  be  liable  on  the  note,  in  short, 
that  the  whole  transaction  was  on  his  part  a 
matter  of  form  merely;  and  that  the  note 
though  in  form  a  promise  to  pay  was  not  so 
in  fact  The  defendant  further  testified,  that 
he  placed  a  small  letter  "c"  after  each  of 
his  signatures  to  indicate  the  condition  that 
he  was  not  to  pay.  This  testimony  and  that 
of  other  witnesses  tending  to  corroborate 
defendant's  account  of  the  transaction  was 
objected  to  by  counsel  for  plaintiff  as  an 
attempt  to  alter  the  terms  of  a  written  in- 
strument by  parol  testimony. 

[1]  This  case  does  not  call  for  discussion 
of  the  intricate  distinctions  made  in  the  ap- 
plication of  the  rule  that  parol  evidence  is 
inadmissible  to  alter  the  terms  of  written  in- 
struments; No  authority  has  been  cited,  and 
we  think  none  can  be  found,  which  would 
allow  the  defendant  to  do  what  he  has  here 
done,  namely  to  make  in  writing  a  promise 
to  pay,  on  which  the  money  of  a  bank  was 
paid  out  by  one  of  its  officers,  and  then 
prove  by  parol  evidence  that  the  written 
promise  was  no  promise,  and  was  to  have 
no  force  or  effect  of  any  kind.  Making  the 
letter  "c"  after  the  signature  does  not  make 
the  testimony  competent  Dren  if  the  word 
"conditional"  had  been  written  out  it  might 
possibly  have  made  competent  parol  evi- 
dence that  the  defendant's  promise  was  made 
on  some  condition  to  be  performed  by  the 
bank,  that  his  promise  made  in  the  note  was 
conditional,  but  it  would  not  have  made  com- 
petent evidence  that  there  was  never  any 
promise  at  all  to  pay,  conditional  or  uncon- 
ditional. In  Gllne  v.  Farmers'  Oil  Mill,  83 
S.  €.  204,  66  S.  E.  272,  it  was  held  that  a 
simple  promissory  note  for  $160  for  one  bay 
mare  mule  cannot  be  defeated  by  parol  evi- 
dence to  the  effect  that  that  sum  was  only 
to  be  paid  in  case  the  maker  collected  $50 
of  one  man  and  $50  of  another,  as  this  evi- 
dence would  vary  the  terms  of  the  note. 
To  the  same  effect  is  Gape  Fear  Lumber  Co* 
v.  Evans,  69  S.  O.  98,  48  S.  B.  108. 

[2]  Let  it  be  assumed,  however,  that  the 
evidence  was  competent  and  that  it  estab- 
lished beyond  controversy  that  Arthur,  the 
president  of  the  bank,  did  agree  with  de- 
fendant that  he  should  not  be  liable  on  the 
note.  When  such  evidence  is  considered  in 
connection  with  the  reason  assigned  by  the 
defendant  for  the  transaction,  it  tended  rath- 
er to  fasten  responsibility  on  the  defendant 
than  to  relieve  him  of  it.  On  this  point  de- 
fendant testified  as  to  Arthur's  statements 
to  him:  "He  said  that  Sartor  was  obliged 
to  have  $6,000,  and  he  intimated  that  there 
was  more  interest  for  him  to  have  It  than 
Sartor,  and  Mr.  Sartor  had  to  have  it  and  he 
went  over  the  Whole  thing.  Said  that  Mr. 
Sartor  had  the  security,  plenty  of  security, 
but  under  the  banking  laws,  and  on  account 
of  the  examiner,  they  could  not  take  paper 
on  real  estate  and  loan  money  on  it  and 
asked  me  If  I  would  do  he  and  Mr,  Sartor 
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that  favor  and  let  them  use  my  name;  said 
they  would  fix  the  papers,  and  I  would  have 
no  expense  whatever."  Taking  this  state- 
ment of  the  defendant  as  true,  its  effect  ex- 
tends altogether  beyond  the  doctrine  of  ultra 
vires.  The  inquiry  Is  not  whether  the  pres- 
ident of  the  bank  was  acting  within  the  ap- 
parent scope  of  his  authority  in  making  the 
promise  that  the  defendant  should  not  be 
liable,  but  whether  the  president  was  not 
proposing  a  breach  of  trust  to  which  the 
defendant  assented  and  in  which  he  under- 
took to  participate.  Stated  In  its  naked 
verity,  the  plan  proposed  by  the  president 
and  agreed  to  and  carried  out  by  the  presi- 
dent, the  defendant,  and  Sartor  was  that  the 
note  should  be  given  in  order  that  the  presi- 
dent might  use  the  funds  of  the  bank  by 
making  a  loan  in  which  he  had  a  personal 
interest,  under  the  appearance  that  he  had 
taken  the. obligation  of  the  defendant  when 
he  had  not;  and  that  this  pretense  should 
be  adopted  for  the  purpose  of  evading  a 
supposed  law,  and  misleading  the  bank  ex- 
aminer into  the  belief  that  the  defendant 
was  liable  for  a  loan  of  the  bank's  funds, 
when,  in  fact,  he  was  not  Having  entered 
into  this  scheme,  it  seems  evident  beyond 
argument  that  the  defendant  cannot  be  al- 
lowed to  say  that  the  apparent  liability  was 
not  a  real .  liability. .  .The .  scheme  of.  deception 
was  a  manifest  breach  on  the  part  of  the 
president  of  the  trust  reposed  in  him,  under 
the  charter,  by  the  stockholders  and  direc- 
tors of  the  bank,  in  which  breach  of  trust 
the  defendant  was  a  participant  with  full 
knowledge.  Attributing  to  the  president  the 
fullest  power  to  manage  the  credits  of  the 
bank  as  its  representatives,  the  instant  he  pro- 
posed a  breach  of  his  trust  to  the  defendant 
and  the  defendant  knowingly  entered  into  it, 
the  president  was  stripped  of  his  representa- 
tive character  and  of  his  power  to  bind  the 
bank.  The  president  and  the  defendant,  then, 
stood  together  in  antagonism  to  the  bank,  the 
president's  power  to  bind  the  bank  fell  from 
him,  and  hence  his  agreement  that  the  defend- 
ant should  not  be  liable  was  not  the  agree- 
ment of  the  bank.  As  between  himself  and 
Sartor,  and  himself  and  Arthur,  the  defendant 
might  have  been  an  accommodation  maker 
of  the  note,  but  when  he  entered  into  the 
plan  imputed  by  him  to  Arthur  and  signed 
the  note,  and  had  the  bank's  money  placed 
to  his  credit,  as  to  the  bank,  he  was  a  maker 
of  the  note  for  value.  In  State  v.  Talley,  77 
S.  C.  99,  57  S.  E.  618,  11  L  R.  A.  (N.  S.) 
938,  122  Am.  St  Rep.  559,  the  principle  is 
thus  stated:  "Corporations,  public  and  pri- 
vate, as  well  as  individuals,  must  often  be 
held  by  the  fraudulent  acts  of  officers  or 
trustees  in  their  dealings  with  other  persons 
who  are  Innocent  of  fraud.  But  it  is  axiomat- 
ic that,  where  the  officer  or  the  trustee  and 
the  person  dealing  with  him  are  both  guilty 
of  fraud  in  the  transaction,  the  fraud  com- 
pletely strips  off  the  quality  of  representa- 
tion, and  the  trustee  or  officer  is  to  be  con- 


sidered the  mere  instrument  or  conduit 
through  which  the  fraud  is  perpetrated." 
The  same  principle  was  applied  in  Knobelock 
v.  Bank,  50  S.  C.  259,  27  S.  B.  962.  The  tes- 
timony offered  in  support  of  the  first  de- 
fense did  not  tend  to  relieve  the  defendant  of 
liability  on  the  note.  Therefore,  even  if  the 
testimony  had  been  competent  to  contradict 
or  vary  the  terms  of  the  note,  it  was  ir- 
relevant because  it  did  not  support  any  de- 
fense. 

[3]  By  the  charge  the  question  was  sub- 
mitted to  the  Jury  whether,  under  the  evi- 
dence above  set  out,  the  defendant  was  de- 
ceived into  signing  the  note  as  lndorser  or 
surety  by  the  false  promise  that  he  would 
not  be  liable,  in  order  to  allow  the  principal 
debtor  to  use  certain  securities  which  he 
otherwise  could  not  use;  and  the  Instruction 
was  given  that,  if  the  defendant  signed  the 
note  under  those  conditions,  a  fraud  was 
perpetrated  upon  him,  and  he  would  not  be 
liable.  The  instruction  was  erroneous  be- 
cause no  such  issue  was  made  by  the  testi- 
mony, and  there  is  not  a  particle  of  evidence 
that  the  defendant  was  in  any  way  deceived 
into  signing  the  note.  On  the  contrary,  as 
we  have  shown,  he  fully  understood  the 
purpose  of  taking  his  note  and  the  illegal 
scheme  which  he  agreed  to  assist  the  presi- 
dent of  the  bank  in  carrying  out  -  The  in- 
struction should  have  been  that  there  was  no 
evidence  to  sustain  the  first  defense.  This 
conclusion  renders  unimportant  Arthur's  tes- 
timony that  he  did  not  make  the  agreement 
attributed  to  him  and  that  he  took  the  note 
for  the  money  paid  out  on  it 

As  to  the  second  defense,  the  court  re- 
fused the  following  request  of  the  plaintiff: 
'That  if  the  jury  find  that  the  bank  failed 
to  record  the  collateral  mortgage  of  W.  H. 
Sartor,  which  was  put  up  by  Brown  with 
the  bank,  and  that  as  a  consequence  of  such 
nonrecording  Brown  has  lost  the  benefit  of 
such  mortgage  in  any  extent,  then  the  amount 
which  Brown  shows,  or  which  the  evidence 
shows,  Brown  has  lost  by  such  failure  to 
record  such  mortgage,  should  be  allowed  as 
a  credit  on  the  debt  by  the  jury ;  but  if  the 
jury  find  that  the  bank  failed  to  have  the 
said  mortgage  recorded  in  time,  relying  upon 
the  Instruction  of  Brown  and  Sartor  or  of 
Sartor  with  Brown's  consent  or  acquiescence,, 
to  keep  the  same  off  the  record,  then  the  fact 
that  there  has  come  a  loss  to  Brown,  the* 
amount  of  which  he  lost  by  the  failure  to 
record  the  mortgage,  even  if  the  amount 
be  clearly  shown  by  the  evidence,  would  not 
constitute  a  defense,  or  credit  on  the  debt 
evidenced  by  the  note,  and  should  not  be 
allowed  by  the  jury."  Contrary  to  this  re- 
quest the  court  charged  in  effect  that  if  the 
bank,  having  the  mortgage  in  possession  as 
a  collateral,  failed  to  record  it  without  the 
consent  or  acquiescence  of  the  defendant, 
he  would  be  entirely  discharged. 

[4]  Even  if  Brown  were  a  surety,  and  it 
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he  did  not  acquiesce  in  the  failure  to  record 
the  mortgage,  the  failure  to  record  was  mere 
passive  inaction  which  would  not  discharge 
the  surety,  but,  at  most,  only  give  him  a 
right  to  have  credit  for  the  depreciation  in 
the  value  of  the  security  due  to  the  failure 
to  record.  The  most  favorable  statement  of 
the  law  on  this  subject  that  the  defendant 
could  ask  was  contained  in  the  request  sub- 
mitted by  plaintiffs  counsel  above  quoted. 
In  Lang  v.  Brevard,  3  Strob.  Eq.  59,  in  con- 
sequence of  the  failure  of  the  bank  to  record 
a  mortgage  held  as  security  its  value  was 
impaired;  and  the  court  said  with  respect 
to  the  surety,  Brevard:  "In  the  case  we  are 
considering  Alfred  Brevard,  if  he  had  been 
himself  active  and  vigilant,  might  have  eas- 
ily discovered  that  the  mortgage  was  not  re- 
corded. He  might  have  demanded  that  the 
mortgagee  should  have  it  recorded,  or  that  it 
should  be  delivered  to  him  for  that  purpose. 
If  this  legitimate  demand  were  refused,  and 
injury  had  resulted  to  the  surety  from  the 
nonregistry  of  the  mortgage,  he  would  have 
"been  entitled  to  relief.  In  not  pursuing  this 
course  he  has  not  himself  been  vigilant  and 
the  maxim,  'Vigilantibus  et  non  dormienti- 
hus,'  etc.,  applies."  Jackson  v.  Patrick,  10  S. 
tJ.  197;  Rosborough  v.  McAliley,  10  S.  Q. 
235;  Fales  v.  Browning,  68  S.  C.  13,  46  S.  B. 
545;  Fretwell  v.  Carter,  83  S.  C.  553,  65  S. 
B.  829. 

We  are  not  called  upon  at  this  time  to  de- 
cide whether  the  defendant  was  entitled  to 
credit  for  the  impairment  of  the  value  of  the 
mortgage  security  by  the  failure  to  record, 
as  that  point  was  conceded  at  the  trial  by 
the  plaintiffs  in  their  request  to  charge. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.  concur. 
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(Syllabus  hy  the  Court.) 

1.  Pasties   (J  84*)— Objections— Demubbeb. 
Want  of  necessary  parties,  not  appearing 
on  the  face  of  the  bill,  cannot  be  raised  by 
demurrer. 

[Ed.    Note.— For    other    cases,    see    Parties, 
Cent  Dig.  §§  134-142,  171;    Dec.  Dig.  *  84.*] 

.2.  Pasties  (5  84*)— Objections— Demubbeb. 
A  bill  against  a  number  of  parties,  as 
heirs  of  a  decedent,  is  not  demurrable  because 
it  does  not  aver  that  the  parties  named  are 
all  of  the  heirs. 

[Ed.    Note. — For    other    cases,    see    Parties, 
Cent  Dig.  §S  134-142,  171;    Dec.  Dig.  {  84.*] 

3.  Lost  Instbuments  (f  5*)— Establishment' 
— Jurisdiction  of  Equity. 

Equity  will  entertain  the  suit  of  a  grantee 
of  real  estate  to  establish  a  lost  deed,  when 


such  relief  is  necessary  for  the  protection  of 
his  rights  in  respect  to  the  land  granted,  al- 
though no  other  relief  be  demanded  by  bis 
bill. 

[Ed.  Note.— For  other  cases,  see  Lost  In- 
struments, Cent  Dig.  I  12;  Dec.  Dig.  §  5.*] 

4.  Lost  Instruments  (j  3*)— Title  to 
Realty. 

The  right  to  have  his  title  appear  prop- 
erly upon  the  record  is  a  substantial  property 
right  which  the  law  guarantees  to  a  landowner. 

[Ed.  Note. — For  other  cases,  see  Lost  In- 
struments, Cent  Dig.  §  8;    Dec  Dig;  §  3.*] 

5.  Lost  Instbuments  (f  7*)  —  Establish- 
ment—Bill. 

A  bill  to  establish  a  lost  deed  need  not 
aver  the  boundary  lines  contained  in  the  deed. 
If  the  bill  identifies  the  land,  the  boundaries 
may  be  proven. 

[Ed.  Note.— For  other  cases,  see  Lost  In- 
struments, Cent  Dig.  f  16;    Dec  Dig.  |  7.*] 

6.  Bound abies  (§  36*)— Evidence— Susy ey. 

A  survey  and  map,  made  after  the  deed 
was  lost  by  a  surveyor  who  acted  only  upon 
information  in  relation  to  the  boundaries  there- 
in contained,  is  not  evidence  to  prove  the 
boundaries. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  £§  160-162,  164,  166-176;  Dec.  Dig. 
§  36.*] 

7.  Witnesses  (§  139*)— Competency— Testi- 
mony as  to  Transactions  with  Pebson 
Since  Deceased. 

In  a  suit  to  establish  a  lost  deed,  brought 
by  the  grantee  against  the  heirs  at  law  of  the 
deceased  grantor,  the  heir  is  not  a  competent 
witness  to  prove  a  conversation  between  him- 
self and  the  deceased  grantor,  relating  to  the 
alleged  nondelivery  or  destruction  of  such  lost 
deed. 

[Ed.  Note.— For  other  cases,  see  Witnesses* 
Cent  Dig.  K  582-597;    Dec  Dig.  f  139.*] 

8.  Lost  Instbuments  (f  8*)— Evidence— De- 
livery. 

Delivery  of  a  deed  is  an  essential  ele- 
ment of  its  due  execution;  and  the  burden  is 
on  him  who  claims  title  under  a  lost  deed  to 
prove  its  delivery.  But  it  may  be  established 
by  proof  of  the  grantor's  declarations  and  ad- 
missions. 

[Ed.  Note. — For  other  cases,  see  Lost  In- 
struments, Cent  Dig.  |  17;   Dec.  Dig.  §•  8.*] 

9.  Witnesses  (§  139*)— Competency— Trans- 
actions with  Persons  Since  Deceased. 

The  husband  of  a  deceased  wife,  who 
joined  her  in  the  making  of  a  lost  deed  con- 
veying her  separate  real  estate,  although  a 
party  to  the  suit,  is  a  competent  witness 
against  the  heirs  at  law  of  his  wife  to  prove 
delivery  of  the  deed  to  the  grantee,  after  the 
same  was  signed  and  acknowledged  by  himself 
and  wife.  The  delivery,  in  such  case,  is  not 
a  personal  transaction  between  himself  and 
wife,  but  a  transaction  between  his  wife  and 
the  grantee. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  M  582-597;  Dec  Dig.  f  139.*] 

10.  Witnesses  (§  164*)  —  Competency  — 
Transactions  with  Pebsons  Since  De- 
ceased. 

If  delivery  of  a  deed  to  the  grantee  be 
fully  proven  by  other  competent  witnesses,  the 
grantee  is  then  competent  to  prove  its  subse- 
quent loss. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.  §>  683-686,  688-695;    Dec.  Dig.  | 

164.*] 
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11.  Lost  Instruments  (J  8*)  —  Establish - 
lairr— Plbadirg. 

If  the  answer  to  a  bill  setting  op  a  lost 
deed  admits  that  such  deed  was  signed  and 
acknowledged  by  the  deceased  grantor  and  her 
husband,  it  will  be  presumed  that  it  was  prop- 
erly signed  and  properly  acknowledged  by 
both. 

[Ed.  Note.— For  other  cases,  see  Lost  In- 
struments, Cent.  Big.  {  17;   Dec.  Dig.  §  8.*1 

12.  Lost  Instruments  (§  10*)— Disposition 
of  Cause  — Reversal— Remand  to  Lower 
Court. 

On  the  reversal  of  a  decree  denying  relief 
to  plaintiff  on  a  bill  to  establish  a  lost  deed, 
this  court  will  remand  the  cause,  with  instruc- 
tions to  the  lower  court  to  grant  the  relief  by 
appointing  a  commissioner  to  execute  a  prop- 
er deed. 

[Ed.  Note. — For  other  cases,  see  Lost  In- 
struments, Cent  Dig.  0}  18,  19;  Dec  Dig.  t 
10.*1 

(Additional  Byllabu*  by  Editorial  Staff.) 

13.  Witnesses  (5  164*)— Competency— Tes- 
timony as  to  Transactions  with  Persons 
Since  Deceased. 

Plaintiff,  in  a  suit  to  establish  a  lost  deed, 
is  not  a  competent  witness  against  the  heirs 
of  the  grantor  to  prove  delivery. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  683-686,  688-695;  Dec.  Dig.  | 
164.*! 

Appeal  from  Circuit  Court,  Marion  County. 

Bill  in  equity  by  Bessie  D.  Cartright 
against  Lowry  F.  Cartright  and  others.  From 
a  decree  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

L.  S.  Schwenck  and  B.  L.  Butcher,  for 
appellant    W.  S.  Meredith,  for  appellees. 

WILLIAMS,  J.  Bessie  D.  Cartright 
brought  suit  in  equity,  in  the  circuit  court 
of  Marion  county,  against  the  heirs  at  law 
of  Nancy  A.  Cartright,  deceased,  to  establish 
title  to  a  tract  of  land  claimed  by  deed,  al- 
leged to  have  been  lost  and  never  recorded. 
She  avers  that  the  deed  was  made  and  de- 
livered to  her  by  Nancy  A.  Cartright,  her 
grandmother,  in  1903;  that  she  then  care- 
fully put  it  away;  that  shortly  after  the 
grantor's  death  it  disappeared  from  the  place 
where  she  had  kept  it,  without  fault  of  her 
own;  and  that  by  diligent  search  she  was 
unable  to  find  it  She  swears  to  her  bill, 
and  prays  that  her  title  be  established,  free 
from  the  claims  of  the  heirs  of  Nancy  A. 
Cartright,  deceased,  and  that  she  be  granted 
general  relief. 

Maria  F.  Snodgrass,  a  daughter  of  Nancy 
A.  Cartright,  is  the  only  one  of  the  numerous 
defendants  who  makes  defense.  She  demur- 
red to  the  bill  and  also  answered.  Her  an- 
swer admits  that  the  deed  was  signed,  seal- 
ed, and  acknowledged,  but  denies  that  it  was 
ever  delivered  to  plaintiff,  or  to  any  one  else 
for  her,  and  avers  that  Nancy  A.  Cartright 
retained  possession  of  it  until  a  short  time 
before  her  death,  and  then  destroyed  it  In 
respondent's  presence.  There  was  a  general 
replication  to  the  answer,  depositions  were 


taken  by  plaintiff  and  by  Maria  F.  Snod- 
grass, and  the  .cause  was  heard  on  the  24th 
of  June,  1906,  and  a  final  decree  rendered, 
denying  relief,  and  dismissing  plaintiff's  bill, 
and  she  has  appealed. 

[1,2]  It  is  suggested  in  brief  of  counsel 
for  appellees  that  it  does  not  appear  from 
the  bill  that  all  the  heirs  of  Nancy  A.  Cart- 
right are  before  the  court  True  it  does  not 
expressly  aver  that  the  numerous  defendants 
named  are  all  of  her  heirs  at  law;  but  their 
relationship  to  her  is  averred,  from  which 
it  appears  that  they  are  her  heirs  at  law. 
If  there  are  other  heirs,  not  named  in  the 
bill,  it  would  be  cause  for  a  plea  in  abate- 
ment; but  no  such  plea  was  filed.  The  bill 
does  not  disclose  the  absence  of  any  neces- 
sary party  to  the  suit;  hence  it  is  not  de- 
murrable for  want  of  necessary  parties. 

[3,4]  It  is  also  urged  that  equity  will  not 
entertain  a  bill  to  establish  a  lost  instru- 
ment, or  to  compel  re-execution  of  same,  un- 
less some  additional  relief,  under  the  instru- 
ment, is  demanded  by  the  bill.  We  need  not 
stop  to  consider  whether  such  ancillary  re- 
lief is  essential  to  confer  Jurisdiction  or  not, 
because  the  averments  of  the  bill  disclose  a 
substantial  property  right  in  plaintiff,  which 
is  necessary  to  be  protected  by  the  establish- 
ment and  recordation  of  the  lost  deed.  Plain- 
tiff is  not  entitled  to  possession  of  the  land; 
for  the  bill  avers  that,  by  the  very  terms  of 
the  lost  deed,  a  life  estate  was  reserved  for 
grantor's  husband,  Thornton  F.  Cartright, 
who  was  living  at  the  time  the  suit  was  in- 
stituted. But,  so  far  as  record  evidence  of 
title  is  concerned,  on  the  death  of  Nancy 
A.  Cartright,  the  land  apparently  descended 
to  her  heirs,  subject  to  the  life  estate  of 
Thornton  F.  Cartright;  and  there  is  danger 
that  a  bona  fide  purchaser  from  or  a  Judg- 
ment creditor  of  the  heirs  may  acquire  a 
right,  in  respect  thereto,  superior  to  plain- 
tiff, because  of  our  recording  statutes,  and 
equity  will  entertain  plaintiff's  bill  to  protect 
her  against  such  hazard,  if  for  no  other  rea- 
son. Moreover,  it  is  the  policy  of  the  law 
to  secure  to  the  owner  the  full  enjoyment  of 
his  property,  one  essential  element  of  which 
Is  the  Jus  disponendi;  and,  while  he  may 
not  be  in  immediate  danger  of  an  ouster, 
still  if  he  is  not  able  to  deraign  title  by  the 
record,  and  is  compelled  to  rely  upon  the 
testimony  of  witnesses  to  establish  It,  the 
market  value  of  his  property  will  thereby 
be  materially  affected.  In  order  to  relieve 
the  owner's  title  of  such  embarrassment  and 
facilitate  the  transfer  of  his  property,  equity 
will  restore  a  lost  deed,  even  if  no  other  re- 
lief be  demanded,  when  the  rights  of  others 
will  not  thereby  be  violated.  The  following 
cases  will  be  found  to  support  this  conclu- 
sion, viz.:  Blight's  Heirs  v.  Blanks,  6  T.  B. 
Mon.  (Ky.)  102,  17  Am.  Dec.  136;  Hord  v. 
Baugh,  7  Humph.  (Tenn.)  576,  46  Am.  Dec* 
91;    Griffin  v.  Fries,  23  Fla.  173,  2  South. 
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266,  11  Am.  St  Rep.  851;  Cummlngs  y.  Coe, 
10  Gal.  529;  Lawrence  v.  Lawrence,  42  N. 
H.  109;  Bohart  v.  Chamberlain,  99  Mo.  622, 
13  S.  W.  85;  Shelmardine  y.  Harrop,  6 
Madd.  40;  Sharon  y.  Tucker,  144  U.  S.  533, 
12  Sup.  Ct  720,  86  L.  Ed.  582;  New  Orleans, 
etc.,  R.  R.  Go.  y.  Mississippi  College,  47 
Miss.  560. 

In  Dower  v.  Suds,  28  W.  Va.  113,  57  Am. 
Rep.  646,  this  court  entertained  a  bill  brought 
to  establish  a  lost  will;  and  it  does  not  ap- 
pear that  any  rights,  under  the  will,  were 
sought  to  be  enforced  by  that  suit  The 
matter  of  jurisdiction  seems  not  to  ha  Ye  been 
there  mooted.  And,  while  the  opinion  does 
not  deal  with  the  question  of  jurisdiction, 
the  court  evidently  regarded  the  case  as  one 
entitling  the  plaintiff  to  relief.  There  Is  no 
distinction  between  a  suit  to  establish  a 
lost  will  and  one  which  seeks  to  set  up  a  lost 
deed,  so  far  as  they  relate  to  the  question 
under  discussion.  Therefore  the  fact  that 
plaintiff  Is  not  entitled  to  the  present  pos- 
session of  the  land  Is  no  ground  for  denial 
of  her  prayer.  Her  title  in  remainder  Is  a 
vested  estate.  It  has  a  present  value,  and 
Is  transferable.  If  her  case  is  proven,  she 
has  a  right  to  have  her  title  established  by 
decree  of  court,  in  order  that  she  may  en- 
joy more  fully  her  property  right,  and  be 
protected  from  the  hazard  of  losing  it  in  the 
manner  above  stated.  Her  bill  shows  that 
she  has  substantial  rights  to  be  protected. 

[6]  It  is  insisted  that  the  bill  does  not 
sufficiently  describe  the  land  conveyed  to  en- 
able the  court  to  decree  the  re-execution  of 
the  lost  deed.  But  we  do  not  understand 
that  plaintiff  attempts  to  set  out  particular- 
ly, in  her  bill,  the  description  of  the  land  as 
it  was  given  in  the  deed.  The  bill  describes 
the  land  In  a  general  way,  for  the  purpose 
of  identification.  It  does  not  purport  to  give 
the  Identical  description  that  was  contained 
In  the  lost  deed.  The  contents  of  the  deed 
do  not  have  to  be  pleaded;  that  Is  a  matter 
of  proof.  The  averments  of  the  bill  Identify 
the  land  and  furnish  a  basis  for  proof  of  a 
more  specific  description,  not  Inconsistent 
therewith.  "Id  certum  est  quod  certum  red- 
dl  potest"  Thornton  F.  Cartrlght  and  Ben- 
jamin Cartright  husband  of  plaintiff,  both 
testify  concerning  the  description  of  the 
land.  Benjamin  Cartright  says  he  read  the 
deed,  and  his  testimony  In  relation  to  the 
boundaries  is  as  follows,  viz.:  "Commenced 
at  the  creek  at  two  oaks  on  Phillip  Gump's 
line;  then  it  run  west,  or  a  little  southwest 
I  believe,  to  a  dogwood  or  an  oak  stump,  and 
further  to  the  mouth  of  the  run  to  a  syca- 
more." He  further  says  this  run  is  known 
as  Long  drain,  and  that  the  line  ran  4*from 
the  mouth  of  the  run  to  the  place  of  the 
beginning.'1  Thornton  F.  Cartright's  testi- 
mony is  not  quite  so  specific  as  to  boundary 
lines. 

[8]  Plaintiff  had  a  survey  and  plat  of  the 
land  made  by  one  A.  C.  Martin  long  after 
the  death  of  Nancy  A.  Cartright  That  sur- 
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vey,  of  course,  cannot  be  regarded  as  evi- 
dence in  support  of  the  deed.  But,  if  it  co- 
incides with  the  description  in  the  deed,  we 
see  no  reason  why  the  court  may  not  adopt 
it  as  a  proper  description  of  the  land  to  be 
made  when  it  directs  the  making  of  a  new 
deed  to  take  the  place  of  the  lost  one.  The 
correctness  of  the  map  and  lines,  proving 
the  tract  to  contain  18  acres  and  102  poles, 
is  not  disputed.  Maria  F.  Snodgrass'  answer 
contains  the  following  admission  In  relation 
to  the  description  in  the  deed,  viz.,  "and 
this  respondent  Is  advised  that  the  boundaries 
thereof,  as  shown  in  plaintiff's  bill,  are  cor- 
rect and  that  said  deed  included  all  of  said 
boundaries  and  appurtenances." 

[7]  In  her  answer,  Mrs.  Snodgrass  admits 
that  Nancy  A.  Cartright  and  her  husband 
signed  and  acknowledged  a  deed  to  plaintiff 
for  the  land  described  in  the  bill.  But 
avers,  first,  that  it  was  done  under  duress; 
and,  second,  that  the  deed  was  never  de- 
livered. The  burden  of  proving  the  first 
averment  rests  on  defendant;  and  the  only 
evidence  of  duress  is  found  In  the  deposi- 
tions of  defendants  Isaac  C.  Cartright  and 
Mrs.  Snodgrass,  both  of  whom  testify  that 
their  mother  told  them  that  she  had  been 
threatened  with  violence,  if.  she  did  not 
make  the  deed.  These  witnesses,  being  in- 
terested parties  to  the  suit  were  clearly  in- 
competent to  testify,  in  relation  to  conver- 
sations had  with  their  mother,  against  plain- 
tiff, who  claims  to  be  her  grantee,  and  their 
testimony  was  very  properly  suppressed  by 
the  lower  court  Their  testimony  out,  there 
Is  no  proof  whatever  of  duress. 

[8]  But  delivery  is  one  of  the  essential 
elements  to  establish  due  execution  of  a 
deed,  and  plaintiff  must  prove  it  Without 
delivery,  title  does  not  pass. 

[13]  Plaintiff  is  not  a  competent  witness, 
against  the  heirs  of  her  grantor,  to  prove 
delivery.  But  there  are  a  number  of  wit- 
nesses who  testify  that  Nancy  A.  Cartright 
told  them  that  she  had  made  a  deed  to 
"Bessie,"  and  had  given  it  to  her.  So  says 
Nathan  Booth,  Phillip  Gump,  Susan  A. 
Rose,  and  McClelland  Rose,  all  of  whom 
were  her  near  neighbors,  and  had  frequent 
talks  with  her. 

[I]  Thornton  F.  Cartright  husband  of 
Nancy  and  joint  maker  of  the  deed,  was  a 
competent  witness  to  prove  its  delivery, 
and  he  testifies  as  follows,  viz.:  "Q.  Do  you 
remember  anything  about  any  deeds  to  Bes- 
sie Cartright?  A.  Why,  yes;  my  wife  and 
me  made  her  a  deed.  Q.  When  was  that? 
A.  I  don't  remember  the  time.  It's  been 
seven  or  eight,  or  maybe  ten,  years  ago.  Q. 
What  did  you  do  with  the  deed?  A.  She 
has  the  deed,  I  reckon.  Q.  What  did  you 
do  with  it  when  you  made  it?  A.  It  was 
given  to  her,  to  Bessie.  Q.  Who  acknowl- 
edged it?  Do  you  remember  who  the  no- 
tary was?  A.  I  cannot  remember  who  it 
was  now.     Q.  Was   it   Bill   Daskin?     A.  I 
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think  not  It  might  have  been.  I  cannot 
tell  yon.    I  forget." 

Plaintiff  Is  a'  granddaughter  of  Nancy  A. 
Cartrlght  deceased,  and  lived  with  her 
from  infancy.  When  she  grew  to  womanhood, 
she  married  her  cousin,  Benjamin  Cart- 
right,  and  they  together  made  their  home 
with  their  grandparents,-  and  plaintiff  took 
care  of  her  grandmother,  who  was  a  very 
old  lady,  until  a  short  time  before  her 
death,  when  plaintiff  herself  became  ill,  and 
was  not  able  to  do  so.  However,  she  still 
continued  to  live  in  the  same  house  with 
her.  Maria  F.  Snodgrass  is  a  married 
daughter  of  Nancy  A.  Cartrlght,  and  lived 
in  the  state  of  Kansas.  She  visited  her 
mother  during  her  last  illness,  in  Marion 
county,  W.  Va.,  and  remained  with  her  un- 
til she  died.  She  and  her  niece,  the  plain- 
tiff, appear  not  to  be  on  very  friendly  terms. 
The  deed  sought  to  be  established  was  made 
in  November,  1903,  nearly  three  years  be- 
fore Nancy  A.  Cartrlght  died.  At  that  time, 
Mrs.  Cartrlght,  who  was  growing  old  and 
feeble,  concluded  to  dispose  of  her  land. 
Accordingly,  she  and  her  husband  signed 
and  acknowledged  the  deed  to  plaintiff,  and 
two  other  deeds,  one  of  which  was  to  Mrs. 
Snodgrass  and  her  brother,  Isaac  C.  Cart- 
rlght, who  lived  in  Jasper  county,  Mo.,  and 
tho  other  to  the  same  grantees  and  to  the 
heirs  of  John  Cartrlght,  deceased,  jointly. 
In  all  of  these  conveyances,  Mrs.  Cartrlght 
retained  a  joint  life  estate  for  herself  and 
husband.  But  the  deeds  to  Mrs.  Snodgrass 
and  her  brother  were  not  delivered  to  her 
until  August,  1906,  when  she  came  to  visit 
her  mother  in  her  last  illness.  It  was  some 
time  during  this  visit  that  plaintiff  claims 
her  deed  disappeared  from  the  place  where 
she  kept  It 

[10]  Delivery  of  the  deed  to  plaintiff  hav- 
ing been  proven  by  competent  witnesses,  we 
are  of  the  opinion  that  plaintiff  Is  compe- 
tent to  prove  its  subsequent  loss.  She  testi- 
fies that  when  her  own  deed  was  delivered 
to  her,  her  grandmother  also  gave  her  other 
deeds  for  safe-keeping,  and  that  she  kept 
them  all  in  a  receptacle  under  the  bed  In  a 
room  occupied  by  her  grandmother  and  her- 
self; that  one  day,  while  Mrs.  Snodgrass 
was  there,  her  grandmother  called  her  into 
the  room  and  sent  Mrs.  Snodgrass  out,  and 
asked  her  to  get  Mrs.  Snodgrass'  deed,  and 
she  did  so,  and  handed  it  to  her  grandmoth- 
er, and  she  gave  it  to  Mrs.  Snodgrass;  that 
she  last  saw  her  own  deed  about  the  1st 
of  September,  1906,  and  first  discovered  that 
it  was  gone  about  the  time  her  grandmother 
died,  which  was  October  24,  1906.  The 
dear  inference  to  be  drawn  from  plaintiff's 
testimony,  although  she  does  not  expressly 
so  state,  is  that  Mrs.  Snodgrass  found  out 
where  the  deed  was  and  got  possession  of 
it  and  destroyed  it  On  the  other  hand, 
Mrs.  Snodgrass  and  her  brother,  Isaac  Cart- 
rlght, testify  that  their  mother  asked  for 
the  deed  which  she  had  made  to  plaintiff; 


that  her  husband  got  It  and  delivered.it  to 
her,  and  that  she  tore  it  up  in  their  pres- 
ence; and  that  her  husband  took  the  torn 
paper  into  an  adjoining  room  and  burned  it 
But  they  were  not  competent  witnesses;  and 
their  testimony  was  properly  suppressed  by 
order  of  the  court  Neither  was  plaintiff 
competent  to  prove  what  took  place  between 
herself  and  her  grandmother;  and  'her  testi- 
mony can  only  be  read  for  the  purpose  of 
proving  where  she  kept  her  deed  when  she 
last  saw  it  and  when  she  discovered  that  it 
was  missing.  It  is  fair  to  say  that  Mrs. 
Snodgrass  and  Isaac  C.  Cartrlght  are  con- 
tradicted by  the  testimony  of  Thornton  F. 
Cartrlght  on  the  question  of  the  deed  hav- 
ing been  destroyed  by  Nancy  A.  Cartrlght 
He  testifies  that  the  deed  was  not  destroyed 
by  him,  or  by  his  wife  in  his  presence.  But 
he,  being  a  party  to  the  suit  and  his  testi- 
mony being  in  relation  to  what  did,  or  did 
not  take  place  between  himself  and  the 
deceased  ancestor  of  defendants,  may  also 
be  an  Incompetent  witness.  However,  It  is 
not  necessary  to  decide  whether  he  is  com- 
petent to  testify  on  that  point  or  not  be- 
cause there  is  no  legal  evidence  that  the 
old  lady  destroyed  the  deed.  But  even  if  it 
were  proven  that  the  deed  was  destroyed 
in  the  manner  claimed  by  defendant  that 
would  not  divest  plaintiff  of  title.  The 
proof  Is  that  delivery  of  the  deed  was  made 
at  the  time  it  was  acknowledged,  about  three 
years  before  it  is  claimed  to  have  been  de- 
stroyed. Title  passed  upon  delivery;  and 
the  subsequent  loss  or  destruction  of  the 
deed  could  not  divest  title. 

[11]  Another  question  raised  in  brief  of 
counsel  is  that  it  does  not  appear  that 
the  deed  had  been  signed  by  the  husband 
at  the  time  it  was  acknowledged  by  the 
wife,  and  that,  unless  such  fact  affirmatively 
appears,  the  deed  must  be  held  not  sufficient 
to  pass  the  wife's  title.  Cecil  v.  Clark,  44 
W.  Va.  659,  30  S.  E.  216;  Amick  v.  Ellis,  63 
W.  Va.  421,  44  S.  E.  257,  and  Wynn  v. 
Louthan,  86  Va.  946,  11  S.  B.  878,  are  cited 
in  support  of  the  proposition.  We  are  of  the 
opinion,  however,  that  it  does  sufficiently  ap- 
pear that  the  deed  was  properly  signed  and 
acknowledged  by  both  wife  and  husband. 
We  think  this  fact  is  established  by  the 
pleadings.  The  bill  avers  that  the  deed 
was  signed,  sealed,  and  acknowledged  by 
Nancy  A.  Cartrlght  and  her  husband  on  the 
11th  day  of  November,  1903,  and  that  It  was 
delivered  to  plaintiff.  The  answer  admits 
that  it  was  duly  made  and  acknowledged, 
which  is  evidently  an  admission  that  it  was 
properly  acknowledged  by  both  parties,  but 
denies  that  it  was  ever  delivered.  It  is 
therefore  not  necessary  to  prove  the  vir- 
tually admitted  fact  that  the  deed  was  first 
signed  by  the  husband  before  it  was  ac- 
knowledged by  the  wife.  But  quaere  wheth- 
er it  should  not  be  presumed  that  the  hus- 
band  signed  a   deed   before   the  wife   ac- 
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knowledge*!  it,  If  it  appear  that  they  both 
signed  and  acknowledged  the  same  instru- 
ment of  writing,  and  it  does  not  affirmatively 
appear  when  the  husband's  name  was  signed 
thereto.  Cecil  v.  Clark,  supra,  is  a  case  in 
which  the  husband  had  not  Joined  in  the 
execution  of  his  wife's  deed,  and  afterwards 
attempted  to  make  the  wife's  conveyance 
good  by  executing  another  conveyance,  in 
which  his  wife  did  not  join,  for  the  same 
property.  Amick  v.  Ellis  was  a  suit  to  en- 
force against  the  wife  a  contract,  not  ac- 
knowledged by  her,  for  the  sale  of  .land;  and 
Wynn  v.  Louthan  was  a  case  involving  a 
certificate  of  acknowledgment,  defective  in 
form,  to  a  deed  by  a  married  woman.  It 
does  not  appear  from  the  report  of  that 
case  whether  the  husband  had,  or  had  not, 
signed  the  deed  at  the  time  the  acknowl- 
edgment was  made  by  the  wife.  But  it  is 
not  necessary  to  pass  upon  this  question, 
because  we  think  the  admission  in  the  an- 
swer removes  all  doubt  of  the  fact  that  the 
deed  was  properly  signed  and  acknowledged 
by  both  husband  and  wife, 

[12]  We  will  reverse  the  decree  appealed 
from,  and  will  remand  the  cause,  with  di- 
rection to  the  lower  court  to  appoint  a  com- 
missioner to  make  and  deliver  to  plaintiff 
a  deed  for  the  land  described  in  her  bill, 
conveying  such  title  as  was  vested*  in  her 
by  the  lost  deed  from  Nancy  A.  Cartright 
and  Thornton  F.  Cartright,  her  husband,  on 
November  11,  1903,  reserving  therein  a  life 
estate  to  the  said  Thornton  F.  Cartright 

(70  W.  Va.  533) 

SCOTT  et  aL  ▼.  DIXIE  FIRE  INS.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1912.) 

(8yliabu$  hy  the  Court.)  • 

1.  exegutobs  and  adhini8tbat0b8  (|  438*) 
—Actions  on  Policies— Parties— Joindeb 
of  Plaintiffs. 

A  partnership  is  composed  of  several  mem- 
bers. One  dies,  but  the  partnership  is  not 
closed,  and  the  share  or  assets  of  the  decedent 
is  not  withdrawn,  but  the  firm  business  goes 
on  in  the  firm  name  as  before;  his  administra- 
tor acting  as  a  copartner.  In  this  state  of 
things,  a  fire  insurance  policy,  after  such  death 
of  a  member,  is  issued  in  the  name  of  the 
firm,  insuring  a  house  belonging  to  it,  though 
the  legal  title  is  in  the  members  as  individuals. 
The  administrator  may  join  the  other  mem- 
bers, in  a  suit  in  the  names  of  all,  as  partners 
on  toe  policy  to  recover  the  loss  from  destruc- 
tion of  the  house  by  fire.  It  is  no  misjoinder 
of  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  17(56-1785, 
1790;  Dec  Dig.  8  43&*] 

2.  Insurance  (§  282*)  —  Avoidance— Ownbb- 

SHTP  OF  PBOPEBTY. 

A  lot  of  land  is  conveyed  to  a  number  of 
persons  in  their  individual  names,  but  with  in- 
tention to  be  used  in  the  business  of  a  partner- 
ship, and  by  them  put  into  the  partnership 
business  and  used  in  it;  the  firm  in  possession 
of  and  using  the  lot  and  house  on  it  in  its  busi- 
ness.   One  of  the  partners  died;    his  share  of 


the  naked  legal  title  being  in  his  heirs.  After 
his  death,  the  house  is  insured  against  loss  by 
fire  in  the  name  of  the  firm.  There  is  here  no 
violation  of  a  clause  in  the  policy  that  "if  the 
interests  of  the  assured  in  the  property  be  not 
truly  stated  herein,"  *  *  *  or  tfit  the  inter- 
ests of  the  assured  be  other  than  unconditional 
and  sole  ownership,"  the  policy  shall  be  void. 
And  the  firm  has  an  insurable  interest. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  601-635;    Dec.  Dig.  f  282.*] 

3.  Insurance  (f  115*)— "Insubable  Inter- 
est"—Partnebshif  Real  Estate. 

Real  estate  acquired  for  partnership  with 
partnership  means,  and  used  in  its  business, 
gives  the  partnership  an  'Insurable  interest"  to 
warrant  a  policy  insuring  it  against  loss  by  fire. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  13&-157, 177;  Dec  Dig.  |  115.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3670-3674;  vol  8,  p.  7690.] 

4.  Insurance  (I  115*)— Insurable  Intebest 
—Equitable  Title. 

An  equitable  title  to  real  estate  gives  an 
insurable  interest  to  warrant  a  policy  in  the 
name  of  its  owner,  insuring  it  against  loss  by 
fire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |S  139-157,  177;  Dec  Dig.  f  115.*] 

5.  Insurance   (5  559*)  —  Pboofs  of  Loss- 
Waive*— Denial  of  Liability. 

Denial  by  an  insurance  company  of  liabil- 
ity on  other  grounds,  within  the  time  allowed 
for  furnishing  preliminary  proofs  of  loss,  is, 
in  law,  a  waiver  of  the  conditions  of  the  policy 
requiring  such  proof. 

(Ed.  Note*— For  other  .cases,  -see  Insurance, 
Cent  Dig.  H  1391,  1392;  Dec  Dig.  §  559.*] 

(Additional  Syltobve  by  Editorial  Staff.) 

6.  Pabtneb&htp   (J  68*)— Ownebship— Real 

E8TATE. 

Realty  purchased  with  partnership  assets 
for  partnership  purposes,  though  deeded  to  in- 
dividuals, is  partnership  property,  and  is  per- 
sonal property  as  to  creditors  and  between 
partners. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent.  Dig.  H  101-111;   Dec  Dig.  f  68.*] 

7.  Insubance  (J  115*)  —  "Insubablb  Inteb- 
est.1 ' 

In  general,  to  give  a  parly  an  "insurable 
interest,  it  is  not  necessary  that  he  have  ac- 
tual right  of  property,  legal  or  equitable,  in 
the  subject  insured;  but  It  is  sufficient  if  he, 
or  those  whom  he  represents,  will  suffer  any 
sort  of  loss  by  its  destruction. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  59  139-157,  177 ;   Dec  Dig.  f  115.*] 

•  Error  to  Circuit  Court,  Fayette  County. 
Action  by  L.  P.   Scott  and  others,  part- 
ners, against  the  Dixie  Fire  Insurance  Com- 
pany.   Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

Payne  &  Hamilton,  for  plaintiff  in  error. 
Dillon  &  Nuckolls,  for  defendants  in  error. 

BRANNON,  J.  Dixie  Fire  Insurance 
Company  issued  an  insurance  policy  to  Scott 
&  Calloway,  insuring  a  house.  The  house 
being  destroyed  by  fire,  an  action  was 
brought  against  that  company  in  the  names, 
as  plaintiffs,  of  L.  P.  Scott,  J.  B.  Calloway, 
A.  B.  Ellis,  S.  S.  Boyd,  Shedrlck  Hughes,  in 
his  own  right  and  as  administrator  of  Ran- 
dolph Hughes,  deceased,  as  partners  In  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indozes 
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name  of  Scott  &  Calloway,  and,  a  judgment 
haying  been  rendered  on  a  verdict  for  the 
plaintiffs  for  $1,050,  the  company  obtained  a 
writ  of  error. 

[1]  As  one  point  of  error,  it  is  claimed 
that  there  could  be  no  recovery  because  of  a 
misjoinder  of  plaintiffs.  Here  It  is  said 
that  the  administrator  cannot  join  with  the 
other  parties,  and  there  could  be  no  Joint 
recovery.  The  facts  are  that  the  property 
was  conveyed  by  one  Smith  to  Scott,  Callo- 
way, and  a  number  of  others  as  individuals, 
the  deed  not  Indicating  any  partnership,  but 
Intended  for  such  use.  On  its  conveyance, 
the  grantees  formed  a  partnership,  under 
the  name  of  Thompson  &  Scott,  to  carry  on 
the  liquor  business,  using  the  house  in  such 
business,  and  treating  the  house  as  partner- 
ship property.  By  subsequent  conveyance, 
the  house  came  to  be  owned  in  the  name  of 
Scott,  Calloway,  Boyd,  Ellis,  Shedrick 
Hughes,  and  heirs  of  Randolph  Hughes. 
Such  was  the  title  when  the  policy  of  in- 
surance issued.  The  partnership  name  was 
changed  from  Thompson  &  Scott  to  Scott  & 
Calloway.  The  house  was  occupied  and  used 
In  the  partnership  business  of  Scott  &  Cal- 
loway when  the  policy  issued  to  them  In 
that  name.  The  property  was,  so  far  as  le- 
gal title  is  concerned,  in  the  name,  as  in- 
dividuals, of  plaintiffs  Scott,  Calloway,  Ellis, 
Boyd,  Shedrick  Hughes,  and  heirs  of  Ran- 
dolph Hughes.  Before  the  policy  issued, 
Randolph  Hughes  had  died,  and  Shedrick 
Hughes,  as  his  administrator,  still  partici- 
pated in  the  business;  and  it  was  carried 
on  with  him  as  a  partner,  individually  and 
as  administrator. 

[6]  Realty  purchased  with  partnership  as- 
sets for  partnership  purposes,  though  deed- 
ed to  individuals,  is  partnership  property, 
and  is  personal  property  as  to  creditors  and 
between  partners.  Davis  v.  Christian,  15 
Grat  (Va.)  11;  Brooke  v.  Washington,  8  Grat 
(Va.)  248,  56  Am.  Dec.  142;  Pierce  v.  Trigg, 
10  Leigh  (Va.)  406.  As  held  in  Miller  v. 
Ferguson,  107  Va.  251,  57  S.  E.  649,  122  Am. 
St  Rep.  840,  13  Ann.  Cas.  138,  it  is  to  every 
intent  considered  personal  property  not  only 
as  between  the  partners  and  their  creditors, 
but  also  between  the  survivors  and  the  rep- 
resentatives of  the  deceased. 

[2]  It  is  so  far  personalty  that  a  widow  of 
a  partner  cannot  have  dower  in  the  realty 
Itself.  Parrish  v.  Parrish,  88  Va.  529,  14  S. 
E.  325.  I  admit  this  is  the  rule  In  the  court 
of  equity,  not  law,  and  I  do  not  say  that 
such  consideration  alone  would  call  for  re- 
covery; but  I  introduce  that  view  to  say 
that,  though  not  technically  at  law  the  prop- 
erty of  the  firm,  yet  in  equity  it  is,  and  that 
furnished  right  to  the  firm,  to  take  insurance 
in  its  name.  In  equity,  partnership  prop- 
erty, and  In  actual  possession  of  the  firm; 
the  individuals  holding  title  only  for  the 
firm,  as  a  dry  trustee  holds  for  a  cestui 
que  trust  in  possession.  The  company  chose 
to  issue  the  policy  thus;  and  it  cannot  raise 


this  question,  which  at  best  Is  one  between 
the  other  parties. 

[$,  7]  We  cannot  say  the  title  was  misrep- 
resented, as  the  firm  was  substantial  owner. 
It  had  substantial  Interest  to  be  Injured  by 
the  burning  of  the  house.  "Whoever  may 
fairly  be  said  to  have  a  reasonable  expecta- 
tion of  deriving  pecuniary  advantage  from 
the  preservation  of  the  subject  of  insurance, 
whether  that  advantage  inures  to  him  per- 
sonally or  as  representative  of  rights  of  oth- 
ers, has  insurable  interest/'  Hogg's  PL  & 
Forms,  §  29.  If  this  firm  had  care  and  cus- 
tody of  the  property  for  those  holding  le- 
gal title,  though  not  expressed  in  the  pol- 
icy, it  has  an  insurable  interest  "In  gen- 
eral, to  give  a  party  an  insurable  interest, 
it  is  not  necessary  that  he  have  actual  right 
of  property,  legal  or  equitable,  In  the  sub- 
ject insured;  but  it  is  sufficient  if  he,  or 
those  whom  he  represents,  will  suffer  any 
sort  of  loss  by  Its  destruction."  Sheppard  v. 
Peabody  Co.,  21  W.  Va.  368.  There  it  was 
held  that  an  administrator  has  an  insurable 
interest  in  realty,  if  the  personalty  is  not 
sufficient  to  pay  debts.  If  we  regard  this 
firm  as  owner,  of  course  it  has  an  Interest; 
but  say  that  the  title  is  In  the  individuals. 
Then  those  individuals  are  trustees,  holding 
for  the  firm;  then  the  full  equity  Is  in  the 
firm,  and  it  is  well  settled  that  the  owner  of 
the  equitable  title  may  insure  In  his  name. 
Cooley's  Briefs  on  Insurance,  vol.  1,  150, 
citing  Columbian  Ins.  Co.  v.  Lawrence,  2 
Pet  25,  7  L.  Ed.  335,  and  many  other  cas- 
es. This  consideration  clearly  justifies  in- 
surance and  recovery  in  the  name  of  the 
firm.  Moreover,  It  Is  seen  in  Cooley's  Briefs 
on  Ins.  (volume  1,  151),  that  "possession, 
though  without  title,  is  sufficient  to  give  the 
possessor  an  Insurable  Interest.  And  where 
the  possession  is  complete  with  a  beneficial 
use,  the  possessor  has  an  Insurable  Inter- 
est" "The  interest  one  must  have  in  the 
property  insured,  in  order  to  give  him  an 
insurable  interest  need  be  only  slight  and 
contingent"  1  Cooley's  Briefs  on  Insurance, 
149.  I  stop  to  ask,  How  can  the  insurance 
company  raise  a  question  on  this  ground? 
If  the  firm  had  to  account  to  the  holder  of 
the  legal  title,  payment  by  it  to  the  firm 
would  be  good.  But  It  is  owner.  Its  mem- 
bers own. 

I  have  been  considering  the  case  as  if  the 
policy  issued  in  Randolph  Hughes'  life.  This 
being  a  money  demand,  the  administrator 
could  unite  with  the  others  in  suit  In 
Clarkson  v.  Booth,  17  Grat  (Va.)  490,  it  is 
held  that,  where  one  of  several  tenants  in 
common  owned  a  slave  and  one  died,  his  ad- 
ministrator must  join  in  an  action  to  recov- 
er the  slave.  The  policy  issued  after  his 
death.  His  administrator,  as  a  matter  of 
fact  continued  his  assets  in  the  business; 
and  while  he  was  a  partner  the  insurance 
was  taken  out  Here  is  a  contract  with 
the  firm,  the  administrator  a  member' — a 
contract  with  him.    A  mere  money  demand 
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•comes  from  it  He,  as  administrator,  has 
an  Interest  Under  those  facts,  It  Is  much 
plainer  that  the  administrator  could  join. 
Legal  title  to  the  money  was  in  him  jointly 
with  others.  Again,  If  the  administrator  is 
not  a  proper  party,  as  the  right  would  be  In 
the  survivors,  would  not  his  presence  be 
treated  as  surplusage?  Goshora  ▼.  County 
Court  42  W.  Va.  735,  26  S.  E.  452.  So  I 
conclude  there  was  no  misjoinder. 

[4]  I  opine  that  the  defense  most  relied 
upon  Is  a  falsity  under  that  clause  of  the 
policy  saying  that,  "If  the  Interest  of  the 
Insured  In  the  property  be  not  truthfully 
stated  herein,  *■  *  *  or  If  the  Interests 
of  the  Insured  be  other  than  unconditional 
and  sole  ownership,"  the  policy  should  be 
void.  What  Is  said  above  will  largely  apply 
under  this  head  to  show  that  the  firm  had 
insurable  Interests,  equitable  title — was  real 
owner  in  possession.  This  clause  "Is  held  to 
refer  to  character  and  quality  of  title — to 
the  actual  and  substantial  ownership — 
rather  than  the  strictly  legal  title;  in  oth- 
er words,  the  insured  interest  must  be  such 
that  he  would  sustain  the  whole  loss,  If  the 
property  is  destroyed."  Who  but  the  firm 
would  in  this  case?  "If  the  insured  has  an 
equitable  title,  it  Is  a  sufficient  compliance 
with  the  condition,  requiring  sale  and  un- 
conditional ownership  In  the  Insured."  2 
Cooley's  Briefs  on  Insurance,  1367.  One  In 
possession  under  oral  contract  of  sale  surely 
could  insure,  though  he  has  no  title  or  color 
of  legal  title.  I  have  above  shown  that  the 
firm  was  full  equitable  owner.  Moreover, 
the  agent  who  took  the  policy  knew  the 
state  of  title.  No  false  statement  as  to  ti- 
tle was  made.  There  were  no  questions 
asked,  no  statement  made;  and,  if  the  insur- 
ed had  stated  that  right  to  the  property  was 
In  the  firm,  it  would  have  been  true,  under 
the  law  of  insurance,  for  reasons  above 
given. 

[5]  The  policy  contains  a  clause  that  loss 
should,  not  be  payable  until  60  days  after  no- 
tice and.  proof  of  loss.  No  proof  of  loss  was 
made;  but  it  was  waived.  Soon  after  the 
loss,  an  adjuster  examined  the  place  of  the 
fire,  took  measurements,  and  obtained  full 
Information.  No  objection  made  as  to  fact 
or  extent  of  loss.  The  adjuster  made  objec- 
tion only  on  the  ground  that  plaintiffs  were 
not  sole  owners,  and  admitted  that  the  loss 
was  greater  than  the  amount  of  the  Insur- 
ance. He  referred  the  matter  to  the  gen- 
eral agent  who  wrote,  stating  that  the  com- 
pany resisted  payment  because  the  true  own- 
ership had  not  been  stated  In  the  policy. 
This  was  within  60  days.  He  did  not  de- 
mand proof  of  loss,  or  allege  that  as  a 
ground  of  nonpayment.  This  was  a  waiver 
of  that  defense.  Medley  v.  German  Ins.  Co., 
55  W.  Va.  342,  47  S.  E.  101,  2  Ann.  Cas.  99; 
Morris  v.  Dutchess  Co.,  67  W.  Va.  368,  68 
S.  E.  22.    If  a  company  refuse  to  pay  upon 


independent  ground  before  proof  of  loss  is 
made,  and  before  the  time  within  which 
proof  is  to  be  made,  such  denial  is  a  waiv- 
er of  proof.  After  such  denial  of  liability, 
suit  could  be  brought  at  once;  but  was  not 
brought  before  five  months  after  the  fire. 
We  see  no  just  defense  to  the  insurance 
claim,  no  reason  why  the  company  should 
not  make  its  policy  good. 
Judgment  affirmed. 

(7©  W.  Va.  622) 

CHAPMAN  v.  CHAPMAN, 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1912.) 

(Si/llabu$  by  tho  Court.) 

1.  Divobcb    (S    165*)  —  Decbbb  —  Setting 
Aside. 

A  decree  of  divorce  a  mensa  or  a  vinculo, 
based  upon  some  ground  authorized  by  sec- 
tions 5  and  6,  of  chapter  64,  Code  1906,  alleged 
in  the  bill  and  supported  by  proof,  pronounced 
after  process  duly  served,  and  default  of  ap- 
pearance by  defendant,  and  which  by  section  8 
of  said  chapter,  cannot  be  upon  bill  taken  for 
confessed,  cannot  at  a  subsequent  term  of  the 
court  be  set  aside  upon  motion  by  defendant 

Pursuant  to  section  5,  chapter  134,  Code  1906. 
uch  decree  is  final,  and  so  far  as  based  on 
the  facta  alleged  and  proven  cannot  be  re-ex- 
amined except  upon  appeal  to  this  court  by 
the  party  claiming  to  be  aggrieved  thereby. 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent.  Dig.  §§  633-542,  546,  548:  Dec.  Dig.  % 
165.*] 

2.  Divorce  (§  165*)— Appeal  —  Decree— Set- 
ting Aside. 

Nor  may  such  a  decree  be  set  aside  after 
the  term  at  which  it  was  pronounced  upon  a 
petition  or  bill  by  defendant  in  the  same  court 
on  the  ground  that  the  evidence  on  which  the 
same  was  predicated  is  false  or  insufficient. 
_[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  %%  S3&-542,  546,  548;  Dec  Dig.  § 
165.*] 

3.  Divorce  {%  157*)— Decree. 

By  section  13,  chapter  64,  Code  1006, 
"when  a  divorce  from  bed  and  board  has  been 
decreed  for  abandonment-  or  desertion,  or  oth- 
er cause,  and  two  years  shall  have  elapsed  from 
the  bringing  of  the  suit  wherein  such  decree  is 
entered,"  and  such  decree  has  not  been  revok- 
ed, as  therein  provided,  and  there  has  been 
no  reconciliation,  the  injured  party  on  his  ap- 
plication to  the  court  pronouncing  the  decree, 
alleging  and  showing  such  facts,  and  the  pro- 
duction of  satisfactory  evidence,  taken  in  sup- 
port of  such  application"  is  entitled  to  a  decree 
of  "divorce  from  the  bonds  of  matrimony" ;  and 
the  provision  of  said  statute,  giving  the  court 
authority,  upon  such  application  to  read  and 
consider  the  evidence  in  the  cause  taken  and 
filed  in  the  former  hearing,  will  not  justify  the 
court  on  such  application,  in  denying  the  appel- 
lant a  decree  of  absolute  divorce. 

[IM.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §  517;   Dec.  Dig.  f  157.*] 

(Additional  Syllabui  by  Editorial  Staff.) 

4.  Divorce  (|  314*)—  Property  Rights— "A 
Mensa"—  A  ViwctrLo." 

A  divorce  "a  mensa"  is  by  section  12,  c. 
64,  of  the  Code,  a  decree  of  perpetual  separa- 
tion. It  operates  upon  the  after-acquired  prop- 
erty of  the  parties,  and  upon  their  personal 
rights  and  legal  capacities,  the  same  as  a  de- 
cree "a  vinculo,"  except  that  neither  party  is 
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permitted  to  marry  again  during  the  life  of 
the  other;  and  by  section  11  of  said  chapter, 
such  decree  may  perhaps  be  made  to  operate 
upon  property  previously  acquired. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  88  809,  810;   Dec.  Dig.  8  314.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  3,  p.  2150.] 

5.  Words  and  Phbases— "Mat." 

The  word  "may,"  as  used  in  section  13,  c 
64,  Code  1906,  providing  that  in  certain  cases, 
where  divorce  from  bed  and  board  is  decreed, 
an  absolute  divorce  "may"  be  granted  after 
certain  requirements  are  fulfilled,  means  "shall" 
(citing  5  Words  and  Phrases,  4420). 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  Frank  A.  Chapman  against  Mary 
A.  Chapman.  Decree  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  decree  for 
plaintiff. 

B.  H.  Blagg  and  Somervllle  &  Somerville, 
for  appellant     Rankin  Wiley,  for  appellee. 

MILLER,  J.  The  original  suit  was  by  hus- 
band against  wife  for  divorce  from  bed  and 
board,  on  the  ground  of  desertion.  Process 
was  duly  executed  by  personal  service  on 
defendant  In  Mason  County,  where  she  re- 
sided and  where  suit  was  brought,  but  she 
entered  no  appearance  until  after  the  term 
at  which  final  decree  of  separation  was  on 
March  18,  1908,  on  bill  and  evidence  duly 
taken  upon  notice  likewise  served,  pronounc- 
ed against  her. 

The  decree  of  June  26,  1911,  appealed 
from,  among  other  things,  on  motion  of  de- 
fendant, made  at  a  subsequent  term,  pursu- 
ant to  section  5,  chapter  134,  Code  1906,  sets 
aside  and  annuls  the  decree  of  March  18, 
1908;  and  on  the  original  bill,  and  the  sup- 
plemental bill  filed  by  plaintiff  against  de- 
fendant, pursuant  to  section  13,  chapter  64, 
Code  1906,  after  two  years  from  the  date  of 
the  bringing  of  his  original  suit  in  which  he 
obtained  said  decree  of  separation,  and  the 
answer  of  defendant  to  the  said  supplemen- 
tal bill,  with  replication  thereto,  and  deposi- 
tion and  proofs  taken  and  filed  in  the  cause, 
said  decree  also  dismisses  said  original  and 
supplemental  bills,  with  costs  to  defendant 
in  each  case. 

Two  reasons  are  recited  in  the  decree  for 
the  action  of  the  court  in  the  premises:  (1) 
That  plaintiff  in  his  evidence  taken  and  filed 
on  the  original  bill  had  failed  to  show  the 
circumstances  under  which  the  alleged  de- 
sertion and  abandonment  had  taken  place; 
(2)  that  said  evidence  does  not  specifically 
and  clearly  prove  abandonment  by  defend- 
ant 

[1]  The  first  question  presented  la,  can  a 
decree  of  divorce  a  mensa  or  a  vinculo,  based 
upon  some  ground  authorized  by  sections  5 
and  6,  chapter  64,  Code  1906,  and  pronounc- 
ed after  process  duly  executed  by  personal 
service  upon  and  default  of  appearance  by 
defendant,  be  set  aside  at  a  subsequent  term 
on   motion   of  defendant,  under  section  5, 


chapter  134,  Code  1906?  We  hold  that  it 
cannot;  that  such  decree  is  final,  and  so  far 
as  it  is  predicated  on  the  facta  alleged  and 
supported  by  the  evidence  taken  and  filed  in 
the  cause,  it  cannot  be  reheard  or  re-ex- 
amined except  on  appeal  to  this  court  by  the 
party  claiming  to  be  aggrieved  thereby. 

Our  statute,  section  8,  chapter  64,  Code 
1906,  provides  that:  "Such  suit  shall  be  in- 
stituted and  conducted  as  other  suits  in 
equity,  except  that  the  bill  shall  not  be  tak- 
en for  confessed,  and  whether  the  defend- 
ant answer  or  not,  the  cause  shall  be  heard 
independently  of  the  admissions  of  either 
party,  in  the  pleadings  or  otherwise."  The 
jurisdiction  given  the  court  or  judge  there- 
of by  said  section  5,  chapter  134,  to  reverse 
a  decree  <(for  any  error  for  which  an  appel- 
late court  might  reverse  It,"  as  provided 
thereby,  is  specifically  limited  to  ua  decree 
on  bill  taken  for  confessed."  But  as  no  de- 
cree for  divorce  can  lawfully  be  predicated 
on  a  bill  taken  for  confessed,  we  do  not  see 
how  a  decree  based  on  bill,  evidence  taken 
and  filed  in  the  cause  in  support  thereof, 
after  notice  and  upon  process  personally 
served  on  defendant,  can  on  mere  motion  at 
a  subsequent  term  be  reviewed  and  set  aside. 
If  the  statute  did  not  deny  the  right  to  de- 
cree divorce  on  bill  taken  for  confessed,  then, 
because  uf -said  Bection  8,  of  'Chapter  64,  we 
would  hold,  as  courts  in  other  states  have 
held,  that  a  decree  on  bill  taken  pro  con- 
fesso  and  default  of  appearance  by  defend- 
ant, would  be  controlled  by  the  statute  ap- 
plicable in  other  causes.  14  Cyc.  714.  But 
our  statute  excepts  divorce  suits  from  the 
general  rule  authorizing  decrees  on  bills  tak- 
en for  confessed,  without  further  proof,  and 
the  provision  of  section  5,  of  chapter  134, 
relating  to  decrees  on  bills  taken  for  con- 
fessed, ought  not,  we  think,  be  construed  a* 
applying  to  decrees  in  divorce  cases. 

This  conclusion,  we  think,  well  founded 
in  reason.  The  decree  we  are  dealing  with 
here  is  a  decree  a  mensa.  In  some  states 
courts  are  prevented  from  vacating  decrees 
of  divorce  at  a  subsequent  term,  because  of 
the  evil  consequences  likely  to  flow  from  so- 
doing.  2  Nelson  on  Divorce,  1008.  Where 
this  is  the  law  it  has  even  been  questioned 
whether  courts  can  set  aside  their  decrees 
obtained  by  fraud.  Id.  1009.  But  Chief  Jus- 
tice Blgelow,  in  Edson  v.  Edson,  108  Mass. 
590,  597  (11  Am.  Rep.  393),  said,  in  reply 
to  that  question,  that  it  was  "an  establish- 
ed principle  of  jurisprudence,  that  courts  of 
justice  have  power,  on  due  proceedings  had, 
to  set  aside  or  vacate  their  judgments  and 
decrees,  whenever  it  appears  that  an  inno- 
cent party  without  notice  has  been  aggrieved 
by  a  judgment  or  decree  obtained  against 
him  without  his  knowledge,  by  the  fraud  of 
the  other  party.  Nor  is  this  principle  lim- 
ited in  its  operation  to  courts  which  proceed 
according  to  the  course  of  the  common  law. 
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It  is  equally  applicable  to  courts  exercising 
Jurisdiction  In  equity,  and  to  tribunals  bay- 
ing cognisance  of  cases  wblcb  are  usually 
heard  and  determined  in  the  ecclesiastical 
courts.  In  tribunals  of  the  last  named  de- 
scription, whose  decrees  cannot  be  revised  by 
writ  of  error  or  review,  the  proper  form  of 
proceeding  is  by  petition  to  vacate  the  for- 
mer decree  as  having  been  obtained  by  fraud 
upon  the  party  and  imposition  upon  the 
court" 

[4]  A  decree  of  divorce  a  mensa  is  by  sec- 
tton  12,  chapter  64,  of  the  Code,  a  decree  of 
perpetual  separation;  it  operates  upon  the 
after-acquired  property  of  the  parties,  and 
upon  their  personal  rights  and  legal  capaci- 
ties, the  same  as  a  decree  a  vinculo,  except 
that  neither  party  is  permitted  to  marry 
again  during  the  life  of  the  other;  and  by 
section  U  of  said  chapter,  such  decree  may 
perhaps  be  made  to  operate  upon  properly 
previously  acquired.  Chapman  v.  Parsons, 
06  W.  Va.  807,  66  S.  E.  461,  24  L.  B.  A  (N. 
S.)  1015,  135  Am.  St  Rep.  1033,  19  Ann, 
Cas.  453.  Wherefore  we  think,  where  defend- 
ant has  been  served  with  process,  and  an 
opportunity  given  for  full  and  fair  hearing, 
a  decree  of  divorce  ought  not  to  be  regarded 
lightly  and  subject  to  be  set  aside  on  mere 
motion  at  a  subsequent  term  for  cause  which 
could  have  been  presented  and  litigated.  1 
Black  on  Judgments,  section  320  and  notes; 
2  Bishop  on  Mar.  &  Dlv.,  section  720. 

[2]  The  next  question  is,  may  such  a  decree 
be  set  aside  after  the  term  at  which  it  was 
rendered  upon  petition  or  bill  by  defendant 
on  the  ground  that  the  evidence  on  which  it 
was  predicated  was  false  or  insufficient? 
This  was  the  only  ground  on  which  defend- 
ant relied  in  her  bill  filed  against  plaintiff 
to  impeach  the  decree  of  March  18,  1908, 
and  as  we  have  seen  is  practically  the  same 
and  only  reason  given  by  the  court  below  in 
the  decree  appealed  from  for  annulling  that 
decree  on  defendant's  motion.  We  hold  that 
such  decree  cannot  be  impeached  or  annulled 
in  that  way.  Under  our  statute  the  court 
in  pronouncing  such  decree  must  necessarily 
find  that  the  facts  alleged  constituting  the 
grounds  of  divorce  have  been  proven  by  the 
evidence,  for  nothing  can  be  predicated  on 
the  bill  as  taken  for  confessed.  Having  so 
found,  the  court  is  without  Jurisdiction  at  a 
subsequent  term  to  re-examine  the  evidence 
and  on  motion  or  bill  set  aside  its  decree  for 
supposed  error  in  its  findings  on  the  evidence. 
The  case  is  then  one  of  res  judicata,  and 
cannot  be  again  re-examined  except  by  the 
appellate  court  In  Watson  v.  Wlgginton,  28 
W.  Va.  533,  Justis  Anno.  947,  this  court  held 
that  where  the  facts  introduced  into  the 
cause  on  which  the  decree  appealed  from 
was  based,  were  not  treated  by  the  court 
as  facts  taken  for  confessed  and  admitted, 
especially  if  defendant  has  appeared  and 
opposed  the  entry  of  the  decree  based  on 
those  facts,  such  decree  will  not  be  regarded 


as  a  decree  on  a  bill  taken  for  confessed, 
though  defendant  has  not  pleaded  or  answer- 
ed, and  that  the  court  will  entertain  an  ap- 
peal from  it  though  no  motion  has  been 
made  in  the  court  below  to  reverse  or  cor- 
rect it  We  think  this  rule  applicable  in 
divorce  'cases,  where  the  statute  forbids  a 
decree  on  a  bill  taken  for  confessed.  In  2 
Nelson  on  Divorce  and  Separation,  section 
1051,  it  is  said  that  "In  all  cases  where  a 
decree  of  divorce  has  been  obtained  by  false 
or  insufficient  evidence,  it  will  be  vacated  on 
the  usual  application  and  showing  of  the 
facts,  as  in  other  cases."  No  authority  is 
cited  for  this  particular  proposition.  Immedi- 
ately following,  in  the  same  section,  this 
writer  says:  "It  is  an  open  question  wheth- 
er fraud  consisting  of  false  and  perjured  tes- 
timony as  to  proof  of  the  cause  of  action  is 
sufficient  cause  for  vacating  the  ordinary  de- 
cree. The  general  rule  in  the  case  of  ordi- 
nary judgments,'1  says  he,  "is  that  the  fraud 
for  which  a  judgment  may  be  vacated  in 
equity  must  be  in  the  procurement  of  the 
judgment  in  preventing  a  defense,  or  in  a 
false  showing  of  the  jurisdictional  facts. 
But  fraud  In  the  cause  of  action  is  not  suf- 
ficient" He  further  says:  "This  rule  has 
been  applied  to  actions  to  impeach  decrees 
for  divorce."  Such  also  seems  to  be  the 
rule  in  Illinois,  Kingman  v.  Kingman,  61  111. 
App.  134.  In  Greene  v.  Greene,  2  Gray 
(Mass.)  361,  61  Am.  Dec.  454,  a  leading  case 
cited  by  this  writer  in  the .  paragraph  refer- 
red to  holds  that:  "A  decree  of  divorce  from 
the  bond  of  matrimony,  although  obtained 
by  fraud  and  false  testimony,  cannot  be  set 
aside  on  an  original  libel,  filed  at  a  subse- 
quent term."  The  Massachusetts  court  in 
that  case  says,  page  364  of  2  Gray:  "We 
take  the  rule  to  be,  that  a  judgment  of  a 
court  of  competent  jurisdiction,  having  juris- 
diction of  the  subject  and  of  the  parties,  by 
legal  process  duly  served,  when  no  appeal, 
writ  of  error,  certiorari,  review,  or  other 
legal  process  lies,  for  revising,  affirming  or 
reversing  such  judgment  or  where  no  such 
process  is  commenced,  by  the  party  who 
would  avoid  the  judgment  in  the  mode  and 
within  the  time  prescribed  by  law,  is  conclu- 
sive upon  the  same  parties  in  any  other  pro- 
ceeding at  law,  in  equity,  or  before  any  other 
judicial  tribunal."  At  page  363  of  2  Gray 
this  court  also  says:  "If  a  new  and  original 
libel  may  be  brought  upon  the  ground  that 
a  former  decree  was  obtained  by  false  evi- 
dence, we  see  nothing  to  prevent  the  husband 
from  bringing  a  third  suit  to  reverse  the 
decree  of  reversal,  on  a  suggestion  and  offer 
of  proof  that  the  decree  of  reversal  was  ob- 
tained by  perjury,  subornation  of  perjury 
and  other  fraud,  and  thus  reverse  the  second 
decree,  and  reinstate  the  original  decree  of 
divorce  a  vinculo."  A  mere  difference  of 
opinion  as  to  the  weight  of  the  evidence  will 
not  Justify  reversal  of  a  decree  on  a  bill  of 
review.    Tracey  v.  Sacket  1  Ohio  St  54,  59 
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Am.  Dec.  610,  and  note  page  615;  Wood  v. 
Wood,  59  Ark.  441,  27  S.  W.  641,  28  L.  R. 
A.  157,  43  Am.  St  Rep.  42,  notes  49;  Lucas 
v.  Lucas,  8  Gray  (Mass.)  136.  The  rule  is 
different  of  course  when  fraud  has  been 
practiced  on  the  court  in  the  procurement  of 
the  decree.  Then  a  bill  lies  to  impeach  a 
decree  of  divorce  for  the  fraud  practiced  as 
in  other  cases.  2  Nelson  on  Div.,  section 
1052;  2  Black  on  Judgments,  section  320. 

[3,  5]  Lastly,  the  question  is,  was  plaintiff 
on  his  supplemental  bill  filed  and  proof  tak- 
en therein,  entitled  to  divorce  from  the  t>onds 
of  matrimony?  We  are  of  opinion  that  he 
was,  and  that  the  court  below  should  have 
so  decreed.  In  our  opinion  the  proper  con- 
struction of  section  13,  chapter  64,  Code  1906, 
indeed  Its  language  substantially  is,  that 
"When  a  divorce  from  bed  and  board  has 
been  decreed  for  abandonment,  or  desertion, 
or  other  cause,  and  two  years  shall  have 
•lapsed  from  the  bringing  of  the  suit  wherein 
such  decree  is  entered"  and  such  decree  has 
not  been  revoked,  as  therein  provided,  and 
there  has  been  no  reconciliation,  the  injured 
party  on  his  application  to  the  court  pro- 
nouncing such  decree,  alleging  and  showing 
such  facts,  "and  the  production  of  satisfac- 
tory evidence,  taken  in  support  of  such  ap- 
plication," is  entitled  to  a  decree  of  "divorce 
from  the  bonds  of  matrimony."  True  the 
statute  says  the  court  "may  *  *  *  de- 
cree a  divorce  from  the  bonds  of  matri- 
mony"; but  this  cannot  mean  that  it  Is 
within  the  discretion  of  the  court  to  grant 
or  deny  the  relief,  regardless  of  the  facts 
alleged  and  proven  in  the  cause.  The  stat- 
ute, we  think,  confers  a  substantial  right  on 
the  Injured  party,  which  he  is  entitled  to 
enforce  when  the  conditions  of  the  statute 
have  been  complied  with  by  him.  There 
the  word  "may"  in  that  event,  we  think, 
means  "*AaM."  Generally  the  rule  of  con- 
struction of  statutes  is  that  when  the  rights 
of  the  public  or  of  third  persons  are  involved 
the  word  "may"  should  be  construed  "must*' 
or  "shall."  See  5  Words  and  Phrases,  4420. 
At  all  events  the  discretion  of  the  court,  if 
any,  is  a  sound  judicial  discretion,  not  an 
arbitrary  one.  1  Bishop  on  Mar.  &  Div., 
section  1837;  1  Nelson  on  Div.  &  Sep.  388; 
Duncan  v.  Duncan,  72  S.  E.  742. 

In  the  case  at  bar,  the  supplemental  bill 
distinctly  alleged  and  it  was  fully  proved 
that  the  suit  in  which  plaintiff  obtained  the 
divorce  a  mensa  was  begun  more  than  two 
years  before  the  application  for  a  divorce  a 
vinculo  was  applied  for;  that  the  decree  had 
not  been  appealed  from,  vacated  or  otherwise 
annulled,  and  that  there  had  been  no  recon- 
ciliation. Allegation  and  proof  of  these  facts 
entitled  plaintiff  as  matter  of  right  to  the 
decree.  They  constitute  statutory  grounds 
on  which  plaintiff  was  entitled  to  the  relief. 
The  fact  that  the  statute  says  the  court  on 
such  application  "may  consider  the  evidence 
in  the  cause  taken,  and  filed  on  the  former 


hearing"  does  not  Imply  that  the  court  may 
reconsider  Its  former  decree,  for  we  have 
decided  that  it  cannot  do  so,  but  that  this 
evidence  may  be  considered  in  so  far  as  ap- 
plicable to  the  issue  presented  by  the  ap- 
plication for  a  complete  divorce. 

We  are  persuaded  that  a  wrong  may  have 
been  done  defendant  by  the  original  decree, 
but  the  fault  was  largely  hers.  She  should 
have  appeared  and  defended.  The  error  of 
the  court,  however,  if  any,  in  pronouncing 
that  decree  is  one  which  cannot  be  corrected 
in  the  manner  attempted,  but  only  by  ap- 
peal, and  now  it  is  too  late  to  do  that,  and 
defendant  must  suffer  the  result  of  her  own 
negligence.     Litigation  must  end. 

For  these  reasons  we  are  of  opinion  that 
the  decree  below  of  June  26,  1911,  must  be 
wholly  reversed,  the  decree  of  March  18, 
1908,  reinstated,  the  defendant's  motion  to 
reverse  and  vacate  that  decree  overruled,  her 
bill  to  impeach  the  same  for  fraud  be  dis- 
missed at  her  costs,  and  that  upon  the  sup- 
plemental bill  of  plaintiff  and  the  issues  and 
proofs  taken  therein,  he  be  decreed  a  di- 
vorce from  the  bonds  of  matrimony  in  ac- 
cordance with  the  statute  so  made  and  pro- 
vided. 
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KENDALL  v.  PHASES  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  19,  1912.) 

(Syllabus  by  the  Court.) 

1.  Taxation    (§  619*)— Tax  Sale—Errone- 
ous Assessments. 

When  taxes  are  paid  on  land  under  an  as- 
sessment to  the  widow  in  possession  thereof  by 
an  assignment  of  the  same  to  her  as  dower,  a 
tax  sale  thereof  cannot  be  legally  made  under 
an  assessment  to  decedent's  heirs  erroneously 
continued  on  the  land  book. 

[Ed.  Note.— For  other  cases,  see  Taxation-. 
Cent  Dig.  f  1274;    Dec.  Dig.  §  619.*] 

2.  Taxation    (f  88*)  —  Interest   Subject  — 
Dower. 

A  widow  in  possession  of  land  assigned  to- 
ner as  dower  is  deemed  the  owner  thereof  for 
the  purpose  of  taxation. 

[Ed.  Note. — For  other  cases,  see  Taxation*. 
Cent  Dig.  {fi  178,  179;  Dec.  Dig.  5  88.*] 

3.  Taxation  (5  626*)—  Assessment  —  Place 
of  Listing. 

Payment  of  taxes  under  an  assessment 
listed  in  a  magisterial  district  where  only  the 
smaller  part  of  the  land  is  situated  is  a  suf- 
ficient acquittance  of  the  taxes  to  save  the- 
land  from  sale  under  an  erroneous  assessment 
listed  in  the  district  where  the,  greater  part  is 
situated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  5  969;   Dec  Dig.  {  626.*] 

4.  Taxation   (§  788*)— Tax  Titles— Action 
to  Try— Time  to  Sue. 

A  tax  deed  based  on  a  sale  under  an  as- 
sessment erroneously  continuing  in  the  name 
of  the  heirs  of  a  decedent,  when  the  land  is 
assessed  for  taxation  to  the  widow  to  whom  it 
has  been  assigned  as  dower  and  the  taxes  are 
paid  under  the  latter  assessment,  may  be  at' 
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tacked  notwithstanding  the  expiration  of  five 
years  from  the  time  the  deed  is  recorded. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1556,  1557,  1559-1569;  Dec  Dig. 
S  788.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  in  equity  by  Samuel  M.  Kendall 
against  George  W.  Phares  and  others.  From 
a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

W.  B.  Maxwell,  for  appellant  Talbott  & 
Hoover,  for  appellee  Phares. 

ROBINSON,  J.  In  the  year  1884,  John  M. 
•Crouch,  of  the  county  of  Randolph,  died  in- 
testate, seized  and  possessed  of  various 
tracts  of  land.  A  widow  and  several  chil- 
dren survived  him.  By  decree  in  a  suit  in 
chancery,  entered  in  1892,  three  of  the  tracts, 
altogether  containing  475  acres,  were  assign- 
ed to  the  widow  as  dower.  In  this  assign- 
ment of  dower,  however,  two  of  the  tracts, 
together  known  as  the  "Armstrong  Land," 
•one  of  275  acres  and  the  other  of  100  acres, 
-were  considered  as  one  tract  of  375  acres. 
The  other  tract  assigned  as  dower,  100  acres, 
known  as  the  "Lamb  Land,"  lay  adjoining 
the  375  acres.  The  275  acres  was  situated 
partly  in  Middle  Fork  District  and  partly  in 
Valley  Bend  District  All  but  about  35  acres 
thereof  was  in  the  first  named  district.  The 
two  other  tracts  making  up  the  475  acres  as- 
signed as  dower  were  situated  in  Valley  Bend 
District  Viewing  the  land  as  one  body  of 
475  acres,  one  would  find  about  240  acres 
in  Middle  Fork  and  about  235  acres  in  Val- 
ley Bend. 

From  the  death  of  John  M.  Crouch  to  the 
assignment  of  dower  these  lands  were  as- 
sessed for  taxation  in  the  name  of  "John  M. 
Crouch's  Heirs!"  The  275  acres  was  for 
those  years  so  assessed  in  Middle  Fork  Dis- 
trict wherein  lay  the  greater  part  of  It 
But  after  the  assignment  of  the  475  acres  to 
the  widow  as  her  dower,  she  had  all  of  the 
same  entered  on  the  land  book  for  taxation 
in  her  own  name.  It  was  entered  in  her 
name  as  two  tracts,  one  of  375  acres  and 
another  of  100  acres,  for  so  It  had  been  con- 
sidered in  the  dower  assignment  This  as- 
sessment to  her,  of  lands  lying  partly  in  the 
-one  magisterial  district  and  partly  in  anoth- 
er, was  listed  in  Valley  Bend  District 

Notwithstanding  this  new  assessment  of 
the  lands  after  the  assignment  of  the  same  to 
the  widow  as  dower,  the  former  assessment 
of  the  275  acres  In  the  name  of  "John  M. 
Crouch's  Heirs,"  listed  as  hereinbefore  ob- 
served in  Middle  Fork  District,  continued  on 
the  land  book.  So  there  was  clearly  a 
double  assessment  of  the  275  acres.  Though 
this  275  acres  was  assessed  in  Valley  Bend 
.District  to  the  widow  holding  the  same  as 
{lower,  since  it  was  Included  in  the  475  acres 
of  contiguous  land  therein  assessed  to  her, 
it  was  also  carried  on  the  land  book  against 


"John  M.  Crouch's  Heirs"  In  Middle  Fork 
District 

The  taxes  accruing  under  the  assessment 
made  to  the  widow  were  regularly  paid  by 
her  for  the  years  following  that  assessment 
No  taxes  were  paid  under  the  assessment  of 
the  275  acres  in  Middle  Fork  District  for 
the  year  1894,  and  for  this  alleged  delin- 
quency the  tract  was  returned  and  adver- 
tised for  sale  by  the  sheriff.  At  the  tax 
sale  the  plaintiff  in  this  suit  purchased  200 
acres  thereof.  Under  this  purchase  he  ob- 
tained a  tax  deed  for  an  undivided  7/10  of 
of  the  200  acres  which  he  had  caused  to  be 
surveyed  out  of  the  275  acres.  He  represents 
that  3/10  had  been  redeemed.  This. tax  deed 
was  recorded  in  1897;  upon  it  plaintiff  has 
based  this  suit 

In  1898,  the  275  acres  was  sold  and  con- 
veyed by  the  widow  and  heirs  to  defendant 
George  W.  Phares.  From  the  date  of  the 
assignment  of  dower,  the  widow  had  been  in 
possession  thereof  and  had  continuously  paid 
taxes  under  the  assessment  which  we  have 
shown  was  made  to  her.  Phares  took  posses- 
sion of  the  275  acres  when  he  purchased  the 
same  and  has  continued  in  possession  there- 
of. He  had  the  same  assessed  to  him,  In 
Middle  Fork  District  He  has  regularly  and 
continuously  paid  the  taxes  accruing  under 
that  assessment 

The  original  assessment  in  the  name  of 
"John  M.  Crouch's  Heirs"  continued  on  the 
land  book  after  plaintiff  purchased  at  tax 
sale,  and  some  subsequent  sales  for  delin- 
quency thereunder  were  made  to  Lakin  and 
DeBerry.  These  subsequent  sales  pertained 
to  certain  undivided  interests  in  the  275 
acres.  But  plaintiff  represents  that  the  sales 
to  Lakin  and  DeBerry  and  the  deeds  made 
in  pursuance  thereof,  do  not  affect  his  tax 
title  to  the  interest  which  he  claims  in  the 
275  acres. 

Almost  ten  years  after  Phares  bought  the 
275  acres  from  the  widow  and  heirs,  plaintiff 
brought  this  suit  demanding  that  the  land 
be  partitioned  between  him 'and  Phares,  so 
that  7/10  of  the  200  acres  named  in  his  tax 
deed,  being  a  part  of  the  275  acres,  be  set 
off  to  him  free  and  acquit  of  any  claim  or 
title  of  Phares,  or  of  Lakin  and  DeBerry  un- 
der their  subsequent  tax  purchases. 

Phares  filed  a  cross-bill  in  which  he  as- 
serted that  the  taxes  on  the  275  acres  had 
been  regularly  paid,  either  by  the  widow 
during  her  enjoyment  of  the  land  as  dower, 
or  by  himself  since  he  purchased  the  same 
from  her  -and  the  heirs;  that  the  taxes  on 
the  tract  were  paid  for  the  year  1894  under 
the  assessment  of  375  acres  and  100  acres 
to  the  widow;  and  that,  therefore,  no  delin- 
quency for  that  year  existed  on  which  plain- 
tiff's tax  purchase  and  deed  could  legally 
rest  Phares  prayed  in  this  cross-bill  that 
the  tax  sale  and  deed  to  plaintiff,  as  well 
as  the  subsequent  sales  and  deeds  to  Lakin 
and  DeBerry,  based  on  the   assessment  to 
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"John  M.  Crouch's  Heirs/'  be  set  aside  and 
removed  as  clouds  on  his  title.  Plaintiff  re- 
plied specially  to  the  cross-bill.  Lakin  and 
DeBerry  made  no  appearance  in  the  case. 

[1]  Depositions  taken  show  plainly  that 
the  taxes  were  regularly  and  continuously 
paid  under  the  assessment  to  the  widow, 
listed  in  Valley  Bend  District,  and  that  they 
were  paid  thereunder  for  the  year  1894.  The 
tax  receipts  are  exhibited.  Phares  proved 
the  allegations  of  his  cross-bill.  The  case, 
therefore,  narrows  down  to  the  question 
whether  or  not  the  payment  of  taxes  under 
the  assessment  to  the  widow  rendered  a 
sale  under  the  other  assessment  in  the  name 
of  "John  M.  Grouch's  Heirs"  void.  The  cir- 
cuit court  granted  the  relief  asked  by  the 
cross-bill,  and  the  plaintiff  has  appealed. 

We  are  well  satisfied  that  the  decree,  de- 
claring plaintiff's  tax  purchase  and  deed 
void,  is  right  That  the  taxes  have  always 
been  paid  on  the  275  acres,  that  they  were 
paid  for  1894,  is  beyond  question.  There 
was  no  delinquency,  therefore,  for  the  year 
as  to  which  the  sale  relied  on  by  plaintiff 
was  made.  The  state  had  its  taxes  by  col- 
lection under  another  assessment  which  it 
recognized  as  valid.  Nor  was  there  any  de- 
linquency for  the  years  as  to  which  Lakin 
and  DeBerry  purchased.  The  state  could 
not  legally  sell  the  land  to  collect  taxes 
thereon,  for  it  had  charged  the  same  land 
with  taxes  by  another  assessment  than  that 
on  which  the  tax  sales  rest,  and  had  re- 
ceipted for  the  taxes  accruing  thereon.  At 
no  time  had  It  a  Hen  or  charge  for  taxes 
which  it  could  enforce  by  a  sale.  State  v. 
Allen,  65  W.  Va.  835,  64  S.  E.  140. 

[2]  On  behalf  of  plaintiff,  it  is  submitted 
that  taxes  could  not  be  assessed  against  the 
widow,  but  that  the  assessment  to  the  heirs 
was  the  regular  one.  True,  after  the  death 
of  Grouch,  the  land  was  properly  entered  for 
taxation  against  his  heirs.  The  statute  so 
directs.  But  just  as  properly  the  taxes  were 
chargeable  to  the  widow  after  the  land  was 
assigned  to  her  as  dower.  She  was  then  in 
possession  of  the  freehold.  The  statute  vir- 
tually directs  that  the  dower  lands  be  charg- 
ed to  her  for  taxation.  Gode  1891,  c.  29,  S 
37;  Gode  1906,  c.  29,  {  49.  It  Is  usual  and 
proper  to  charge  a  life  tenant  with  taxes. 
"Taxes  are  annual  payments,  like  interest 
payments  upon  an  incumbrance,  and  it  is 
therefore  the  duty  of  the  life  tenant  to  meet 
them  regularly  and  promptly.  Indeed  it  is 
expressly  enacted  in  Virginia  that  the  land 
shall  be  listed  for  taxation  in  tlie  name  of 
the  life  tenant,  if  there  be  one."  1  Minor  on 
Real  Property,  S  219.  The  author  refers  to  a 
provision  of  the  Virginia  Gode  which  we  find 
to  be  Identical  with  the  statute  last  herein 
cited.  Moreover,  we  had  at  the  date  of  this 
assessment,  and  still  have,  a  more  specific 
and  direct  statutory  provision,  in  these 
words:  "As  to  real  property  the  person  who, 
by  himself  or  his  tenant,  has  the  freehold  in 
his  possession,  whether  in  fee  or  for  life, 


shall  be  deemed  the  owner  for  the  purpose  of 
taxation."  Gode  1891,  c.  29,  f  40;  Gode 
1906,  c.  29,  {  54.  This  indeed  says  that  a 
widow  in  possession  of  land  as  dower  shall 
be  deemed  the  owner  for  the  purpose  of  tax- 
ation. It  virtually  says  the  land  shall  be  as- 
sessed to  her  while  she  so  holds  it  Hence, 
an  assessment  to  the  heirs  of  land  held  by 
the  widow  as  dower  is  an  erroneous  and  ir- 
regular one.  The  continuance  of  the  assess- 
ment in  the  name  of  "John  M.  Crouch's 
Heirs"  was  not  warranted.-  The  tax  sales 
involved  in  this  case  were  clearly  based  on 
an  invalid  assessment,  and,  under  the  cir- 
cumstances presented,  the  tax  sales  and 
deeds  based  on  it  are  void. 

[3]  The  validity  of  the  assessment  to  the 
widow  is  challenged  on  the  ground  that  the 
land  was  listed  in  Valley  Bend  District  while 
the  greater  area  of  it  was  situated  in  Mid- 
dle Fork  District  We  have  observed  that 
she  had  all  these  dower  lands  assessed  to- 
ner in  Valley  Bend  District  Practically  half 
of  the  area  was  In  that  district  Perhaps 
the  most  valuable  part  lay  In  that  district. 
Technically,  it  may  be  that  they  should  have 
been  listed  to  her  in  Middle  Fork.  But  if 
that  is  the  fact,  it  cannot  make  plaintiff's 
tax  deed  good.  Though  the  assessment  prop- 
erly chargeable  to  her  was  irregular  in  this 
particular,  the  Irregularity  cannot  avail  to 
make  good  the  totally  erroneous  assessment 
under  which  plaintiff  bought  The  state  was 
satisfied.  It  accepted  the  taxes  from  her 
under  this  assessment  even  if  the  land  was 
listed  in  the  wrong  district  A  sale  under 
the  assessment  would  have  carried  title  to 
the  tax  purchaser ;  for,  the  statute  express- 
ly provides  that  listing  in  the  wrong  district, 
or  listing  two  or  more  tracts  as  one,  shall 
not  Invalidate  the  tax  deed.  Gode  1906,  c. 
81,  |  25.  Surely  the  rule  should  work  both 
ways.  If  the  assessment  is  good  for  the  en- 
forcement of  taxes  by  a  sale,  It  certainly  Is 
good  for  an  acquittance  by  payment  of  those 
taxes.  Boggess  v.  Scott  48  W.  Va.  316,  37 
S.  E.  661.  Besides,  It  would  seem  that  Code 
1891,  c.  29,  {  32,  In  force  at  the  date  of  the 
assessment  under  consideration,  was  intend- 
ed to  meet  instances  like  the  one  presented. 
Though  that  statute  provided  that  tracts  of 
1000  acres  or  less  lying  partly  in  one 
county  or  assessment  district  and  partly  in 
another  should  be  entered  for  taxation  in  the 
county  or  assessment  district  wherein  the 
greater  part  in  value  was  situated,  yet  it 
distinctly  said  that  entry  and  payment  in 
any  county  or  district  where  any  part  of  the 
land  was  situated  should  be  a  discharge  of 
the  taxes.  It  may  be  said  that  "assessment 
district"  as  here  used  does  not  mean  a  mag- 
isterial district  But  why  permit  the  rule  to 
operate  only  as  to  assessments  in  the  wrong 
county  or  general  assessment  district  and 
deny  it  to  assessments  in  the  wrong  magis- 
terial district?  The  principle  is  the  same  in 
either  case.  More  Instances  for  its  applica- 
tion are  sure  to  arise  as  to  magisterial  dis- 
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iricts  than  as  to  counties  and  general  as- 
sessment districts,  because  of  the  greater 
number  of  the  former.  Certain  It  Is,  the  Leg- 
islature has  never  said  that  payment  of  tax- 
-es  under  a  listing  in  a  magisterial  district 
where  the  smaller  portion  of  the  land  is  situ- 
ated shall  not  be  deemed  an  acquittance  of 
those  taxes. 

[4]  Plaintiff  insists  that  his  tax  deed  can- 
not be  annulled  In  this  suit,  because  Phares 
did  not  attack  it  within  five  years.  The 
provision  of  the  statute  on  which  plaintiff 
relies  in  this  particular,  Code  1906,  c.  31,  S 
27,  does  not  apply  to  an  erroneous  assess- 
ment like  that  under  which  plaintiff  bought 
Bradley  v.  Ewart,  18  W.  Va.  598,  settles  this 
point 

It  is  useless  to  take  up  the  question  of  ad- 
verse possession  on  the  part  of  Phares  and 
the  widow  of  Crouch  as  against  the  claim  of 
plaintiff  by  his  tax  deed.  In  any  event  the 
tax  deed  is  void  because  plaintiff  bought  un- 
der a  totally  erroneous  assessment  and  for 
a  year  when  there  was  no  delinquency  of 
taxes  for  which  a  sale  could  be  made.  The 
Lakin  and  DeBerry  deeds  are  of  course  void 
on  the  same  ground.  The  decree  la  a  proper 
-one.    It  will  be  affirmed. 


<70  W.  Va.  4*6) 

JAMES  v.  PIGGOTT  et  aL 

{Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1912.     Rehearing  Denied 

April  26,  1912.) 

(BfUabu*  by  the  Court.) 

1.  Fbaud  (I  13*)  —  Elements  —  Statement 
Without  Knowledge. 

One  under  a  duty  to  give  information  to 
another,  who  makes  an  erroneous  statement 
when  he  has  no  knowledge  on  the  subject,  and 
thereby  misleads  the  other  to  his  injury,  is  as 
much  liable  in  law  as  if  he  had  intentionally 
stated  a  falsehood. 

TEd*   Note.— For    other    cases,    see    Fraud, 
Cent  Dig.  |{  3-5 ;   Dec.  Dig.  S  13.*] 

2.  Taxation  (S  710*)  —  Redemption  from 
Tax  Sale— Payment  or  Tender. 

If  one  buy  land  at  a  delinquent  tax  sale 
and  direct  the  sheriff  to  report  it  on  his  list 
of  sales  as  purchased  by  himself  and  certain 
other  named  persons,  and  the  sheriff  does  so 
report  it,  the  purchaser  thereby  makes  such 
other  persons  his  joint  purchasers  and  agents, 
and  the  former  owner  can  redeem  by  payment 
.of  the  amount  necessary  to  any  one  of  them. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1436,  1437;  Dec  Dig.  {  710.*] 

3.  Taxation  (§  717*)  —  Redemption  from 
Tax  Sale  — Excuse  for  Failure  to  Re- 
deem. 

If  the  owner  apply  to  any  one  of  a  number 
of  joint  purchasers  to  redeem  his  land  within 
the  time  allowed  for  redemption,  and  is  in- 
formed by  him  either  that  he  did  not  buy  the 
land,  or  that  it  had  been  redeemed  by  another, 
whose  duty  it  was  to  pay  the  taxes,  and  the 
owner  relies  upon  such  statement  and  is  there- 
by misled,  he  is  excused  from  making  further 
effort  to  redeem. 

[£3d.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  |  717.*] 


4.  Taxation  (I  719*)  —  Redemption  from 
Tax  Sale  — Excuse  fob  Failure  to  Re- 
deem. 

Such  misleading  information,  given  to  the 
owner  by  any  one  of  a  number  of  joint  pur- 
chasers, affects  the  rights  of  all,  and  amounts 
to  a  fraud  upon  the  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  719.*] 

5.  Depositions  ($  7*)— Time  for  Taking — 
Taking  Before  Answer. 

Depositions  taken  on  proper  notice  by 
plaintiff  to  prove  the  averments  of  his  bill,  be- 
fore answer  filed  and  issue  joined,  can  be  read 
on  the  hearing  of  the  case.  The  taking  of  the 
depositions  before  answer  is  no  cause  for  their 
suppression. 

[Ed.  Note.— For  other  cases,  see  Depositions* 
Gent.  Dig.  Si  13-22;  Dec  Dig.  i  7.*] 

&  Abatement  and  Revival  (S  71*)— Death 
of  Party— Revival  Against  Heirs. 

If  a  former  owner  of  land,  in  whose  name 
it  Is  sold  for  taxes,  has  parted  with  title  be- 
fore the  sale,  and  is  made  a  party  to  a  suit  to 
avoid  the  tax  deed,  and  dies  pending  the  suit, 
it  is  not  necessary  to  revive  the  suit  against 
his  heirs. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Gent.  Dig.  ft  358-376;  Dec  Dig. 
I  71.*] 

7.  Taxation  (f  814*)  —Tax  Titles  — Reme- 
dies of  Purchaser  of  Invalid  Title. 

Notwithstanding  a  tax  purchaser  has 
fraudulently  prevented  the  owner  from  redeem- 
ing, he  is,  nevertheless,  entitled  to  be  reim- 
bursed, on  the  setting  aside  of  the  tax  deed,  if 
the  taxes  for  which  the  land  was  sold  were  a 
proper  charge  on  the  land. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1612,  1613;  Dec  Dig.  $  814.*] 

8.  Appeal  and  Error  ($  1146*)  —  Disposi- 
tion of  Cause  —  Modification  or  Re- 
versal. 

If  the  decree  avoiding  the  tax  deed  in  such 
case  fails  to  provide  for  his  reimbursement,  it 
is  reversible  error  if  the  amount  is  more  than 
$100,  and  error  which  this  court  may  correct 
before  affirming  the  decree,  if  the  amount  is 
less  than  $100. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ii  4480-4482;  Dec  Dig.  6 
1146.*] 

0.  Taxation  ($  709*)  —  Redemption  from 
Tax  Sale— Amount  Required  to  Redeem— 
Interest. 

A  false  statement  made  by  the  tax  par- 
chaser  to  the  owner,  which  misleads  and  pre- 
vents him  from  redeeming,  excuses  a  tender  of 
the  amount  necessary  to  redeem  and  stops  the 
accrual  of  interest. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  §S  1430-1435;  Dec  Dig.  {  709.*] 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  in  equity  by  William  James  against 
J.  T.  Plggott  and  others.  From  a  decree  for 
plaintiff,  defendants  J.  T.  Plggott  and  others 
appeal.     Modified  and  affirmed. 

Dave  D.  Johnson,  for  appellants. 

WILLIAMS,  J.  J.  T.  Plggott,  B.  ff.  Plg- 
gott, and  James  A.  Watson  have  appealed 
from  a  decree  of  the  circuit  court  of  Wood 
county,  made  on  the  4th  of  December,  1905, 
setting  aside  a  tax  deed  made  to  them  on  the 
19th  of  February,   1901,  for  two  tracts  of 
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land  containing  12  acres  and  47  acres,  re- 
spectively, sold  in  February,  1900,  for  the 
delinquent  taxes  of  the  year  1897,  assessed  in 
the  name  of  T.  R.  Clinton. 

William  James,  the  owner,  brought  the 
suit,  and  charges  that  the  fraudulent  con- 
duct of  defendants  prevented  him  from  re- 
deeming. The  land  was  conveyed  to  plaintiff 
by  John  L.  McGee,  trustee,  by  deed  dated 
October  10,  1897.  The  taxes  for  that  year 
had  been  assessed  against  the  land  in  the 
name  of  T.  R.  Clinton,  the  former  owner, 
and  this  is  the  tax  for  which  it  was  sold. 
At  the  time  plaintiff  purchased  from  McGee, 
there  was  an  agreement  between  them  that 
McGee  should  pay  all  prior  taxes. 

The  land  was  bid  in  at  the  tax  sale  by  R. 
H.  Piggott,  son  of  J.  T.  Piggott,  and,  at  his 
request,  the  sheriff  reported  it  on  his  sales 
list  returned  to  the  clerk's  office  as  purchased 
by  "Piggott,  Watson  &  Piggott"  J.  T.  Pig- 
gott and  James  A.  Watson  both  testify  that 
they  did  not  purchase  the  land,  and  did  not 
know  that  they  had  been  reported  as  pur- 
chasers until  after  the  clerk  had  made  them 
a  deed.  In  the  fall  of  1900,  long  before  the 
redemption  year  expired,  plaintiff,  hearing 
that  his  land  had  been  sold  for  delinquent  tax- 
es, went  to  see  the  sheriff,  and  inquired  of  him 
concerning  the  rumor  of  the  tax  sale,  and  was 
told  that  the  land  had  been  sold  to  "Piggott 
&  Watson."  He  then  went  to  see  McGee  who 
was  under  obligation  to  him  to  pay  the  tax- 
es. McGee  insisted  that  he  had  paid  the 
taxes  for  1897,  but,  not  finding  the  receipted 
tax  bill,  he  told  plaintiff  to  see  Watson  and 
Piggott,  and  ascertain  from  them  if  they 
had  bought  the  land  twice,  and,  if  they  had, 
to  redeem  It,  They  had  bought  it  once  be- 
fore, in  1898,  at  a  tax  sale,  for  the  taxes  of 
1895,  and  McGee  had  redeemed  it,  and  he 
supposed  this  was  the  sale  that  plaintiff  had 
heard  of.  In  two  or  three  weeks  after  this 
conversation  with  McGee,  plaintiff  again 
went  to  see  the  sheriff,  to  make  sure  that  it 
was  the  taxes  for  1897  for  which  the  land 
was  sold,  and  was  told  by  him  that  it  was. 
He  then  went  to  Watson's  office  and  told  him 
that  he  wanted  to  redeem  the  T.  R.  Clinton 
land.  He  says  that,  after  examining  his 
book  of  accounts,  Mr.  Watson  replied  that 
Mr.  McGee  had  settled  the  taxes.  Plaintiff 
further  says  that,  believing  the  land  had 
been  redeemed,  he  gave  the  matter  no  fur- 
ther attention  until  the  time  of  redemption 
had  expired,  and  he  was  notified  by  R.  H. 
Piggott  to  surrender  possession.  Mr.  Mc- 
Gee corroborates  plaintiff's  testimony  in  re- 
lation to  transactions  and  conversations  be- 
tween themselves,  and  further  testifies  that 
in  December,  1900,  he  saw  James  A.  Watson 
and  J.  T.  Piggott  in  the  county  clerk's  office 
in  Wirt  county,  and  asked  them  if  they  had 
purchased  the  land;  that  they  then  asked 
him  if  he  had  ever  redeemed  it  from  them 
at  any  time,  and  he  said  he  had;  and  that 
they  both  replied  that,  if  he  had  ever  re- 


deemed it,  they  did  not  have  it.  Thereafter 
McGee  made  no  further  investigation  of  the 
matter.  S.  W.  Cain,  clerk  of  Wirt  county 
court,  corroborates  McGee.  He  testifies  that 
McGee  spoke  to  Watson  and  J.  T.  Piggott 
concerning  the  redemption  of  the  Clinton  land, 
and  that  Piggott  replied  that,  if  he  had  re- 
deemed it  once,  they  did  not  have  it,  "for 
they  had  only  purchased  it  once." 

R.  H.  Piggott  testified  that  he  bought  in 
the  land  at  the  tax'  sale,  and,  finding  that 
he  did  not  have  money  enough  to  pay  for  it,, 
went  to  his  father,  J.  T.  Piggott,  and  Mr. 
Watson,  and  told  them  that,  if  they  would 
indorse  a  note  for  him,  he  would  get  it  dis- 
counted, and  would  pay  for  the  land  and 
have  it  reported  as  purchased  by  Piggott^ 
Watson  &  Piggott;  that  they  thereupon  in- 
dorsed the  note  for  him;  that  he  intended 
that  each  should  have  a  one-third  interest. 
But  he  says  that  he  did  not  inform  them 
that  it  was  the  Clinton  land  he  had  pur- 
chased. 

*  [1]  There  is  very  little  conflict  in  the  testi- 
mony, and  enough  of  it  has  been  referred  to* 
to  show  the  bearing  it  has  on  the  matter  of 
fraud  charged  in  the  bill.  Whether  the 
statement  made  to  plaintiff  by  Watson,  or 
the  one  made  to  McGee  in  the  Wirt  county 
clerk's  office  by  Watson,  and  J.  T.  Piggott, 
were  made  with  intention  of  deceiving  and 
misleading,  or  were  made  in  ignorance  of  the- 
facts  stated,  is  not  material,  for  the  reason 
that  the  motive  does  not  alter  the  effect 
thereby  produced  upon  the  minds  of  plain- 
tiff and  McGee,  either  of  whom  had  the- 
right  to  redeem — the  former  because  he  was 
the  owner,  and  the  latter  because  he  was 
bound  by  agreement  to  pay  the  taxes.  Let 
us  therefore  take  the  more  charitable  view 
and  say  that  neither  Watson  or  J.  T.  Pig* 
gott  knew,  at  the  time  they  made  those  state- 
ments, that  they  had  been  reported  as  joint 
purchasers  of  the  land  with  the  son  of  J. 
T.  Piggott  Still  the  legal  effect  of  those- 
misstatements  is  the  same  as  if  an  intention 
to  deceive  had  then  been  present  in  their 
minds.  There  can  be  no  question  that  plain* 
tiff  and  McGee  relied  upon  that  information 
and  were  thereby  misled  and  prevented  from 
redeeming  the  land.  One  who  is  under  a 
duty  to  give  information  to  another,  and  who- 
states  a  fact  to  be  true  when  he  has  no* 
knowledge  on  the  subject,  and  thus  misleads 
the  other  to  his  injury,  is  as  much  liable  in 
law  as  for  a  fraud,  as  if  he  had  willfully 
misstated  a  fact  to  be  true  when  he  knew 
it  to  be  false.  Crisllp  v.  Cain,  19  W.  Viu 
438;  Mason  v.  Chappell,  15  Grat  (Va.)  572. 

[3]  It  is  asserted  in  brief  of  counsel  for 
appellants  that  plaintiff  and  McGee  had  no- 
right  to  rely  upon  the  statements  made  by 
Watson  and  Piggott  because  their  Interests 
were  adverse.  True,  their  interests  were- 
adverse,  and  true  it  is  that  the  record  was 
open  to  the  Inspection  of  all.  But  those 
things  are  no  excuse  or  justification  for  ther 
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deceit  They  had  a  right  to  rely  upon  a 
statement  of  any  one  of  the  joint  purchas- 
ers that  the  land  had  been  redeemed,  and 
the  purchasers  were  under  a  duty  to  give 
correct  Information,  If  they  undertook  to 
give  any  at  all.  Suppose  plaintiff  had  ex- 
amined the  record,  he  would  have  learned  no 
more  than  he  had  already  been  told,  that  is, 
that  the  land  had  been  purchased  by  Pig- 
got*,  Watson  &'  Plggott  The  record  would 
not  have  disclosed  whether  or  not  the  land 
had  been  redeemed.  They  had  no  right  to 
deposit  the  money  with  the  clerk.  The  stat- 
ute (section  16,  c  81,  Code  1906),  does  not 
authorize  payment  in  redemption  of  land 
sold  at  a  tax  sale  to  be  made  to  the  clerk, 
unless  the  purchaser  refuses  to  receive  the 
money,  is  a  nonresident,  or  cannot  be  found. 
In  this  case  the  purchasers  were  known, 
were  residents  of  Wood  county,  were  actual- 
ly found,  and  did  not  refuse  to  receive  the 
money,  but  said  the  land  had  already  been 
redeemed,  and  that  they  did  not  purchase  it 

[4]  R.  H.  Plggott  has  no  right  to  complain, 
because  he  should  have  Informed  his  joint 
purchasers  of  their  Interest  with  him.  If 
he  had  done  so,  the  land  would  have  been  re- 
deemed. He  Is  In  no  better  situation  than 
the  others. 

[2]  By  having  them  reported  as  joint  pur- 
chasers with  himself,  he  made  them  his  part- 
ners, or  agents,  and  it  became  the  duty  of 
any  one  of  them  to  accept  the  redemption 
money  for  all.  The  law  Imposes  no  obliga- 
tion on  the  owner  to  go  to  each  one  of  sever- 
al joint  purchasers  and  pay  to  him  his  sev- 
eral share  of  the  purchase  money. 

[5]  It  is  Insisted  that  exceptions  to  plain- 
tiff's depositions  should  have  been  sustained 
on  the  ground  that  they  were  taken  before 
answer  filed  and  before  Issue  joined.  There 
Is  a  rule  of  practice  forbidding  the  taking 
of  depositions  to  prove  a  matter  before  It 
has  been  pleaded.  Goldsmith  v.  Goldsmith, 
46  W.  Va.  426,  33  S.  E.  266;  Edgell  v.  Smith, 
50  W.  Va.  349,  40  S.  E.  402.  That  Is  be- 
cause of  the  familiar  rule  of  procedure 
which  requires  that  averment  shall  precede 
proof.  But  In  this  case  plaintiff  had  filed 
his  bill  before  taking  his  proof,  and  we 
know  of  no  rule  of  practice  forbidding  a 
plaintiff  to  support  his  allegations  by  proof, 
even  before  they  have  been  denied,  if  he 
desires  to  do  so.  True,  it  might  thereafter 
develop  that  he  had  gone  to  unnecessary 
trouble  and  expense  to  do  so,  because  his 
bill  might  be  taken  pro  confesso.  The  court 
did  not  expressly  rule  on  these  exceptions, 
but  the  final  decree  has,  In  effect,  overruled 
them,  and  correctly  so. 

[•]  Upon  the  death  of  T.  R.  Clinton,  the 
suit  was  properly  revived  against  his  ad- 
ministratrix. Title,  both  legal  and  equita- 
ble, had  passed  from  him  by  virtue  of  the 
trust  deed  to  McGee,  and  by  the  sale  and 
conveyance^  In  pursuance  thereof,  by  McGee, 
trustee,  to  James.    The  title  was  fully  be- 


fore the  court    There  Is  no  reason  for  a 
revival  of  the  suit  against  Clinton's  heirs. 

Before  this  suit  was  brought  and  shortly 
after  the  tax  deed  was  executed,  Plggott, 
Watson  &  Plggott  had  brought  an  unlawful 
detainer  suit  before  a  justice  of  the  peace  to 
recover  possession,  and  that  suit  was  per- 
petually enjoined.  It  follows  from  what  we 
have  already  said  that  this  was  not  error. 

[7]  The  bill  a  vers  a  tender  of  the  money 
necessary  to  redeem,  but  the  decree  cancels 
the  deed  without  directing  Its  payment 
This  was  error.  One  who  seeks  relief  In 
equity  must  do  equity.  The  taxes  were 
properly  assessed  and  constituted  a  charge 
on  the  land.  The  land  was  bound  for  the 
taxes,  and  the  state  had  a  right  to  sell  it 
This  right  Is  not  questioned  by  the  bill. 
Notwithstanding  the  owner  was  prevented 
from  redeeming  by  the  misleading  informa- 
tion given  to  him  by  the  purchasers,  still 
the  court  should  have -required  him  to  repay 
to  them  the  amount  of  the  taxes  with  inter- 
est thereon  at  the  rate  of  12  per  centum  per 
annum  from  the  date  of  their  purchase  up 
to  the  time  he  applied  to  Watson  to  redeem. 
Lohr  v.  George,  65  W.  Va.  241,  64  S.  E.  609. 
Equity  makes  a  similar  application  of  the 
rule  when,  on  setting  aside  a  fraudulent  con- 
veyance, it  remits  the  fraudulent  grantee  to 
his  former  rights,  and  when  It  subrogates 
him  to  the  rights  of  creditors  whose  prior 
Hens  he  has  paid.  Kimble  v.  Wotring,  48 
W.  Va.  412,  37  S.  E.  606;  Duke  v.  Pigman, 
110  Ky.  756,  62  S.  W.  867;  Irish  v.  Clayes, 
10  Vt  51 ;  Ladd  v.  Wiggin,  35  N.  H.  421,  69 
Am.  Dec.  551;  Arnold  v.  Hoschlldt,  69  Minn. 
101,  71  N.  W.  829;   20  Cyc.  637. 

[9]  Plaintiff  did  not  actually  tender  the 
amount  of  money  necessary  to  redeem  the 
land,  but  Watson's  statement  to  him  that 
the  land  had  been  redeemed  was  tantamount 
to  a  refusal  to  accept  it,  and  Is  a  good  ex- 
cuse for  not  making  an  actual  tender.  Pol- 
ing v.  Parsons,  38  W.  Va.  80,  18  S.  E.  379; 
Koon  v.  Snodgrass,  18  W.  Va.  320. 

[8]  The  decree  should  have  directed  plain- 
tiff to  pay  to  appellants,  but  without  Inter- 
est, the  sum  of  $13.23,  that  being  the 
amount  admitted  by  the  bill  and  tendered 
in  court  as  a  condition  precedent  to  the  an- 
nulling of  the  tax  deed.  But  this  sum,  be- 
ing below  the  appealable  amount  does  not 
call  for  a  reversal  of  the  decree.  The  ap- 
peal, having  been  allowed  on  other  assign- 
ments of  error  which,  although  held  not  to 
be  well  taken,  are  jurisdictional,  gives  us 
the  right  to  correct  the  decree,  and  then  to 
affirm  it  Jenkins  v.  Montgomery,  69  W.  Va. 
795,  72  S.  E.  1087.  The  decree  will  be  modi- 
fied so  as  to  take  effect  only  upon  payment 
to  appellants,  or  to  the  clerk  of  the  court 
for  their  use,  the  sum  of  $13.23,  without  in- 
terest. And,  as  thus  corrected,  the  decree 
will  be  affirmed,  with  costs  in  favor  of  ap- 
pellee, who  has  substantially  prevailed. 

BRANNON,  P.,  absent 
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MOORE  y.  DAVIS  et  aL  (two  cases). 
COONTZ  t.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  26,  1912.) 

(Syllabu*  by  the  Court.) 

Equitt     ({    419*)— Decree— Opening    and 
Vacating. 

Consideration  of  a  motion  to  reverse  a 
decree  entered  on  bill  taken  for  confessed  is 
properly  refused  by  the  circuit  court  when  no- 
tice has  not  been  given  to  the  parties  relying 
on  the  decree,  as  required  by  Code  1906,  c 
134,  I  5%  and  no  appearance  has  been  made  to 
the  motion. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §§  972-985;   Dec.  Dig.  f  419.*] 

Appeal  from  Circuit  Court,  Barbour 
County. 

Suits  in  equity  by  S.  A.  Moore  against  O. 
C.  Davis  and  others  and  by  Isaac  J.  Coontz, 
administrator,  against  O.  C.  Davis  and  oth- 
ers. From  a  decree  for  plaintiffs,  defendants 
O.  C.  Davis  and  another  appeal.    Affirmed. 

Wm.  T.  George  and  John  B.  Dilworth,  for 
appellants.  Ware  ft  Viquesney,  for  appellee 
Moore.  Leroy  V.  Holsberry,  for  appellee 
Coontz. 


ROBINSON,  X  Three  chancery  causes, 
all  affecting  the  same  lands,  and  mainly 
against  the  same  defendants,  were  consoli- 
dated as  one  It  will  serve  no  purpose  to  de- 
fine the  character  and  object  of  each  of 
these  suits.  No  appearance  was  entered  by 
any  defendant;  the  bills  were  taken  for 
confessed ;  and  the  consolidated,  causes  were 
proceeded  in  to  a  decree  directing  a  sale  of 
the  lands  to  satisfy  liens  sought  to  be  en- 
forced against  them. 

As  to  two  of  the  causes,  answers  were 
filed  at  a  term  subsequent  to  the  entry  of 
the  decree  for  sale.  These  answers,  of 
course,  came  too  late  as  a  defense  against 
the  decree.  In  fact,  the  answers  presented 
no  valid  defense  against  it,  even  if  they  had 
been  in  time.  A  petition  by  the  defendant 
owners  of  the  lands,  filed  long  after  the  term 
at  which  the  decree  was  entered,  asked  that 
the  sale  under  the  decree  be  stayed,  on  the 
ground  that  petitioners  had  not  been  served 
with  process  to  answer  one  of  the  suits.  The 
prayer  of  this  petition  was  granted  for  a 
time.  It  was  made  to  appear  by  an  amend- 
ment to  the  return  of  service  that  the  ground 
on  which  the  stay  rested  did  not  actually 
exist.  The  order  staying  the  sale  was  set 
aside  and  the  commissioner  was  directed  to 
proceed  to  sell  under  the  decree.  Then  these 
defendants  in  open  court  moved  to  correct 
errors  in  the  decree  for  sale,  verbally  spec- 
ifying one  alleged  error.  The  court  refused 
this  motion,  giving  as  a  reason  that  no  notice 
thereof  had  been  given  to  the  opposite  par- 
ties. It  entered  a  decree  releasing  the  stay 
of  the  sale  and  refusing  to  consider  the  mo- 
tion to  reverse  the  decree  for  alleged  error 


in  the  proceedings.  The  defendants  thus  de- 
nied have  obtained  this  appeal.  They  say 
that  the  decree  directing  the  sale  is  errone- 
ous, that  the  circuit  court  should  have  re- 
versed it  for  many  errors  now  assigned,  and 
that  because  of  the  refusal  of  the  court  be- 
low to  do  so  this  court  should  now  reverse 
the  same. 

Manifestly,  the  court  did  not  err  in  refus- 
ing to  consider  the  motion  to'  reverse  the  de- 
cree for  sale.  No  notice  of  the  motion  had 
been  given,  nor  was  there  any  appearance 
to  the  motion.  Moreover,  there  was  no  prop- 
er specification  of  the  errors  now  alleged. 
So  we  cannot  look  into  the  proceedings  on 
which  the  decree  for  sale  is  based.  That  de- 
cree having  been  entered  on  bUls  taken  for 
confessed  must  be  dealt  with  below  as  to 
error,  before  it  can  be  so  dealt  with  here. 
Code  1906,  c.  134,  IS  5  and  6;  Slingluff  v. 
Gainer,  49  W.  Va.  7,  37  S.  E.  771 ;  Morrison 
v.  Leach,  55  W.  Va.  126,  47  S.  E.  237.  The 
decree  could  only  be  dealt  with  in  that  par- 
ticular in  the  court  below  after  notice  to  the 
opposite  party — those  relying  on  the  decree 
for  sale,  which  had  long  before  become  finaL 
The  statute  expressly  requires  this  notice. 
Why  should  we  say  more?  The  decree  must 
be  affirmed. 

BRANNON,  P.,  absent 

(70  W.  Va.  640) 

STATE  ▼.  ROSS. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  26,  1912.) 

(Syllabui  by  the  Court.) 

1.  Intoxicating  Liquobs  ({  103*)— Licens- 
es—Assignments— Statutory    Provisions. 

No  assignment  of  a  druggist's  license  will 
protect  the  assignee  thereof  in  making  sale  of 
spirituous  liquors,  unless  first  assented  to  on 
proper  application  by  the  tribunal,  county 
court  or  municipal  authorities,  authorised  to 
grant  the  original  license,  as  provided  by  sec- 
tion 37,  chapter  32.  Code  1906,  and  other  pro- 
visions of  said  chapter  pertaining  thereto. 
These  statutes  are  mandatory  and  strict  com- 
pliance therewith  is  required. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  U  108-112;  Dec  Dig. 
§  103.*] 

2.  Intoxicating  Liquobs  ($  103*)— Licens- 
es—Assignments. 

An  endorsement  of  a  transfer  on  a  drug- 
gist license  previously  granted  by  a  county 
court,  by  the  clerk  thereof,  without  previous 
authority  of  such  court  lawfully  given,  is  void: 
and  the  subsequent  grant  and  confirmation  of 
such  transfer  by  such  court,  though  regularly 
and  lawfully  done  on  proper  application,  will 
have  no  retroactive  effect  to  protect  the  as- 
signee of  such  license  against  the  consequences 
of  his  prior  unlawful  act  in  making  sale  of 
spirituous  liquors. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent.  Dig.  S§  108-112;  Dec.  Dig. 
§  103.*) 

3.  Intoxicating    Liquobs    (|   152*)  —  Of- 
fenses—Sales bt  Druggists. 

Neither  a  druggist,  nor  registered  phar- 
macist, not  a  licensed  druggist,  can  under  the 
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laws  of  this  state,  lawfully  sell  spirituous  liq- 
uors, even  upon  the  prescription  of  a  physi- 
cian, without  a  state  license  therefor,  as  re- 
quired by  section  1  of  chapter  32,  Code  1906. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  %  167;  Dec  Dig.  S 
152.*] 

4.  Intoxicating  Liquors  (§  229*)  — Crim- 
inal Prosecutions— Admissibility  of  Evi- 
dence—Intent. . 

When  by  statute,  as  in  this  state,  an  act 
Is  made  an  offense  under  the  liquor  laws  with- 
out regard  to  the  intent  with  which  it  is  done, 
evidence  on  the  subject  of  intent  is  not  ma- 
terial, and  on  the  trial  of  one  charged  with  a 
violation  of  such  statute,  there  is  no  error  in 
rejecting  such  evidence,  or  instructions  to  the 
jury  thereon. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing liquors,  Cent  Dig.  {  289;  Dec  Dig.  § 
229.*] 

(Additional  Bpttahu$  oy  Editorial  Staff.) 

5.  Intoxicating  Liquors  ($  103*)— Licens- 
es—Assignment— Petition  fob  Leave. 

Code  1906,  a  82,  §  37,  authorizing  assign- 
ments of  liquor  licenses,  and  providing  that  no 
assignment  shall  be  of  any  effect,  unless  made 
in  the  manner  prescribed  in  the  section,  and 
no  transfer  shall  be  authorised,  excepting  upon 
the  petition  of  the  proposed  assignee,  setting 
forth  all  the  essential  facts  as  required  in  the 
original  application  for  the  license,  and  in  com- 
pliance with  all  other  requirements  of  the  law 
in  relation  thereto,  does  not  require  the  pres- 
entation of  a  formal  petition,  as  required  by 
section  12  to  obtain  the  original  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  H  198-112;  Dec.  Dig. 
t  103.*] 

Error  to  Circuit  Court,  Braxton  County. 

R.  M.  Ross  was  convicted  of  unlawfully 
selling  liquor  without  a  license,  and  brings 
error.     Affirmed. 

Hall  Bros.,  for  plaintiff  in  error.  William 
G.  Conley,  Atty.  Gen.,  for  the  State. 

MILLER,  J.  The  indictment,  in  the  usual 
form,  charged  defendant  with  unlawful  sell- 
ing at  retail  spirituous  liquors,  etc.,  with- 
out a  state  license  therefor,  as  required  by 
law.  The  indictment  is  good  and  the  mo- 
tion to  quash  was  properly  overruled. 

On  a  verdict  of  guilty  there  was  a  Judg- 
ment of  fine  and  imprisonment,  to  which 
defendant  is  prosecuting  this  writ  of  error. 

All  points  fairly  raised  on  the  trial  and 
presented  and  argued  here  are  substantially 
comprehended  in  the  points  adjudicated. 
Some  points  are  immaterial,  or  do  not  fairly 
arise,  and  will  not  be  further  noticed. 

The  defenses  sought  to  be  interposed  are,  a 
sale  (1)  as  a  licensed  druggist;  (2)  as  a  drug- 
gist or  registered  pharmacist,  without  license, 
upon  the  written  prescription  of  a  practicing 
physician  in  good  standing  in  his  profession, 
and  not  of  intemperate  habits,  it  being  claim- 
ed that  a  sale  in  either  capacity  on  such  a 
prescription  with  or  without  a  druggist's  li- 
cense constitutes  no  offense;  (3)  that  though 
the  business  was  being  conducted  in  his  name 
defendant  did  not  in  fact  own  the  drug 
store;   but  was  the  mere  agent  or  clerk  of 


S.  R.  Martin,  with  whom,  he  had  had  nego- 
tiations for  the  purchase  thereof;  (4)  the 
absence  of  intent  to  commit  an  offense,  shown 
particularly  by  the  proposed  evidence  of  an 
attempt  at  least  to  comply  with  the  law,  and 
(5)  that  being  a  druggist,  but  not  indicted  as 
such,  defendant  cannot  be  punished  on  an 
indictment  for  unlawful  retailing. 

[1]  To  establish  the  first  defense,  defend- 
ant relied  on  proof  of  a  druggist's  license, 
originally  issued  to  J.  A.  Martin,  April  21, 
1908,  for  the  term  beginning  May  1,  1908,  to 
June  30,  1909,  assigned  to  S.  R.  Martin,  Sep- 
tember 17, 1908,  and  on  to  defendant  October 
5,  1908.  The  license  itself  was  not  produced. 
Defendant  claimed  he  had  lost  it  But  he 
was  permitted  to  prove  by  the  clerk  of  the 
county  court*  and  the  records,  that  such  a  li- 
cense had  in  fact  been  issued,  and  that  the 
index  to  the  register  of  licenses,  and  trans- 
fers of  licenses,  showed  the  transfers  refer- 
red to  and  that  the  clerk  had  endorsed  on 
the  license  in  question  substantially  as  fol- 
lows: "State  of  West  Virginia,  Braxton  Coun- 
ty, to-wit:  I,  EX  W.  Hefner,  Clerk  of  the  Coun- 
ty Court  of  the  County  and  State  aforesaid 
hereby  transfer  the  foregoing  license  to  S. 
R.  Martin,  and  on  to  R.  M.  Ross."  Defend- 
ant then  offered,  but  was  not  permitted  to 
prove  by  the  same  witness,  an  order  of  the 
County  Court  made  May  27,  1909,  as  fol- 
lows: 'The  court  doth  grant  and  confirm 
the  following  drug  license  transfers:  J.  A. 
Martin,  Sutton,  W.  Va.,  to  8.  R.  Martin,  Sut- 
ton, W.  Va.,  S.  R.  Martin,  .Sutton,  W.  Va., 
to  R.  M.  Ross,  Sutton,  W.  Va.,  R.  M.  Ross, 
Sutton,  W.  Va.,  to  S.  R.  Martin,  Sutton,  W. 
Va."  And  finally,  in  connection  with  its 
action  in  refusing  to  admit  these  records, 
the  court  also  on  motion  of  the  State  ex- 
cluded all  the  evidence  of  the  witness  relat- 
ing thereto. 

[5]  Section  37,  chapter  82,  Code  1906,  au- 
thorizes assignment  of  licenses,  "with  the  as- 
sent of  the  tribunal  or  tribunals  which  au- 
thorized such  license,"  but  provides  that, 
"such  tribunal  or  tribunals  shall  cause  a 
memorandum  of  such  assignment  to  be  en- 
dorsed on  the  original  license  by  the  clerk 
of  the  county  court,  or  if  such  place  be  with- 
in an  incorporated  city,  town  or  village,  the 
municipal  authorities  whereof  are  vested 
with  the  sole  power  to  grant  licenses  there- 
in, then  by  the  clerk  of  the  municipality, 
who  shall  immediately  make  report  thereof 
in  writing  to  the  clerk  of  the  county  court, 
who  shall  thereupon  make  record,  thereof." 
A  further  provision  of  said  section  is:  "But 
no  assignment  of  a  license  shall  be  of  any 
effect  unless  made  in  the  manner  prescribed 
In  this  section.  And  no  transfer  of  a  license 
mentioned  in  paragraphs  b,  c,  d,  e  and  f 
of  the  first  section  shall  be  authorized  ex- 
cept upon  petition  of  the  proposed  assignee, 
setting  forth  all  the  essential  facts  as  re- 
quired in  an  original  application  for  such  li- 
cense, and  in  compliance  with  all  other  re- 


•Por  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


672 


74  SOUTHEASTERN  REPORTER 


(W.Vm. 


quirements  of  the  law  in  relation  thereto. 
Nor  until  there  be  filed  with  such  petition  a 
receipt  from  the  proper  officer  showing. the 
payment  of  the  tax  of  fifty  dollars  upon 
such  transfer  hereinafter  provided  for." 

It  is  contended  by  the  attorney  general 
that  strict  compliance  with  this  statute  is 
required,  and  that  as  there  was  no  petition 
presented,  and  no  action  of  the  county  court 
thereon  assenting  to  the  transfer  of  said 
license,  the  action  of  the  clerk  and  of  the 
court,  proposed  to  be  shown  in  evidence,  was 
wholly  void  and  furnished  no  protection  to 
defendant 

The  first  section  of  said  chapter  82  pro- 
vides: "No  person  without  a  state  license 
therefor  shall  •••(!)  carry  on  the  busi- 
ness of  a  druggist."  We  do  not  understand, 
however,  that  to  obtain  a  license  as  druggist 
the  applicant  is  required  to  present  a  formal 
petition,  as  by  section  12  of  said  chapter  he 
must  do  to  obtain  a  license  "for  any  of  the 
purposes  mentioned  in  paragraphs  b,  c  or  e" 
thereof.  No  statute  specifically  requires  such 
formal  petition.  The  only  provision  apply- 
ing to  a  druggist  license  is  section  11  of  said 
chapter.  It  says:  "Every  person  desiring  to 
obtain  a  state  license  shall  apply  for  a  cer- 
tificate therefor  to  the  clerk  of  the  county 
court,  except  as  hereinafter  provided.  The 
words  'clerk  of  the  county  court*  as  used  in 
this  chapter  shall  in  each  instance  be  con- 
strued to  mean  the  clerk  of  the  county  court 
who  acts  as  the  recorder  of  said  county." 
By  the  subsequent  sections  such  formal  peti- 
tions are  required  only  in  cases  covered  by 
paragraphs  b,  c,  and  e.  They  constitute,  for 
the  most  part,  the  exceptions  referred  to  in 
section  11.  The  language  of  section  37,  above 
quoted,  may  seem  to  imply  that  application 
by  petition  applies  also  to  a  druggist  license; 
but  observe  that  that  section  says,  "setting 
forth  all  the  essential  facts  as  required  in 
an  original  application  for  such  license." 
While  section  16  of  said  chapter  clearly  im- 
plies with  respect  to  a  druggist  license,  as 
does  section  15  with  respect  to  a  hotel  li- 
cense, and  a  license  to  keep  a  bowling  alley, 
covered  by  paragraphs  a  and  g,  that  the 
county  court,  or  in  lieu  thereof  in  certain 
cases,  the  municipal  authorities,  and  not  the 
clerk,  shall  grant  the  original  license,  and 
assent  to  any  assignment  or  transfer  there- 
of, yet  no  formal  petition  is  required.  Said 
section  16,  so  far  as  applicable,  reads:  "When 
the  county  court  or  license  court  shall  have 
granted  a  license  for  any  of  the  purposes 
mentioned  in  paragraphs  b,  c,  d,  e  or  f  of 
said  first  section,  as  provided  herein,  the 
clerk  of  the  county  court  shall  issue  a  cer- 
tificate of  license  in  the  form  to  be  prescrib- 
ed by  the  state  tax  commissioner."  Doubt- 
less, for  convenience  and  accuracy,  the  appli- 
cation to  the  clerk  should  be  in  writing,  giv- 
ing the  name  and  place  of  business  of  the 
applicant,  and  request  or  pay  for  the  license 
desired,  and  of  course  there  could  be  no  ob- 
jection  to    such    application   being   in   the 


form  of  a  petition,  but  a  formal  petition  is 
certainly  not  required. 

Another  provision  of  the  statute  showing 
the  irregularity,  if  not  Invalidity,  of  the  al- 
leged assignment  or  transfer  of  the  Martin 
license  is  section  19  of  said  chapter  32,  aa 
follows:  "No  license  for  any  purpose  men- 
tioned in  the  first  section  shall  be  granted 
unless  the  tribunal  granting  the  same  shall 
be  satisfied,  and  so  enter  upon  its  record, 
journal  or  minutes,  that  the  applicant  for 
such  license  is  not  of  intemperate  habits, 
and  has  not  been  convicted  of  a  felony,  or 
who  shall  be  convicted  hereafter  of  selling 
intoxicating  liquors  on  Sunday."  Section  20 
of  the  same  chapter  also  says:  "The  grant- 
ing of  a  license  to  any  person  to  carry  on 
any  business  for  which  a  license  is  required, 
under  any  of  the  provisions  of  this  chapter, 
shall  not  be  construed  to  authorize  him  to 
carry  on  said  business,  unless  he  shall  have 
complied  with  all  the  provisions  of  law  re- 
quiring him  to  make  any  payment,  obtain 
any  certificate  or  permit,  or  to  do  any  act  as 
a  condition  of  carrying  on  any  such  busi- 
ness." 

[2]  Though  we  have  concluded  that  no  for- 
mal petition  to  obtain  the  assent  of  the  coun- 
ty court  to  the  assignment  of  a  druggist's 
license  Is  necessary,  w$  are  clearly  of  opin- 
ion that  the  several  provisions  of  the  statute 
quoted  relating  thereto,  properly  construed, 
require,  as  a  condition  precedent  to  any 
valid  assignment  or  transfer  thereof,  the 
prior  application  to  the  clerk  and  the  assent 
of  the  county  court,  or  other  tribunal  hav- 
ing authority,  thereto,  in  the  same  manner 
as  required  to  obtain  an  original  license, 
and  that  until  such  authority  and  assent  has 
been  so  obtained  the  clerk  is  without  author- 
ity to  endorse  on  the  original  license  assent 
thereto. 

In  the  case  at  bar  no  evidence  was  Intro* 
duced  or  proposed  showing  or  tending  to 
show  compliance  with  the  law.  By  the  very 
language  of  said  section  37  of  chapter  32, 
"No  assignment  of  a  license  shall  be  of  any 
effect  unless  made  m  the  manner  prescribed 
in  this  section,"  that  is  as  upon  application 
for  an  original  license.  No  order  was  shown 
or  offered  to  be  shown  evidencing  compliance 
with  the  provisions  of  said  section  19.  Com- 
pliance with  this  statute  was  a  pre-requlsite 
condition  to  any  valid  assent  to  such  assign- 
ment  And  by  section  20,  neither  the  grant- 
ing of  an  original  license,  nor  assent  to  an 
assignment  thereof  can  be  construed  to  au- 
thorize the  licensee  to  carry  on  the  business 
"unless  he  shall  have. complied  with  all  the 
provisions  of  law  requiring  him  to  make  any 
payment,  obtain  any  certificate  or  permit, 
or  do  any  act  as  a  condition  of  carrying  on 
any  such  business."  The  subsequent  act  of 
the  county  court  in  attempting  to  "grant 
and  confirm"  said  transfer,  could  not  pro- 
tect a  prior  sale  by  defendant;  besides  that 
order  was  probably  void  for  non-compliance 
with  said  section  19. 
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These  statutes  would  seem  to  be  conclusive 
of  tbe  correctness  of  the  rulings  of  the  court 
below  in  rejecting  the  records  of  the  assign- 
ments and  transfers  of  said  license,  and  the 
action  of  the  county  court  thereon,  as  well 
as  the  evidence  of  the  clerk  In  relation 
thereto.  That  these  statutes  are  mandatory 
and  strict  compliance  therewith  required  has 
been  affirmed  by  this  court  in  prior  decisions. 
Devanney  v.  Hanson,  60  W.  Va.  3,  53  S.  EX 
603;  State  v.  Moore,  67  W.  Va.  559,  68  S.  E. 
177;  State  v.  Hotel  McCreery  Co.,  68  W. 
Va.  131,  68  S.  E.  472.  See,  also,  17  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  331,  245. 

The  clerk  having  been  without  authority, 
therefore,  bis  transfer  or  consent  to  the 
transfers  of  the  license  issued  to  Martin 
furnished  defendant  no  protection.  The  au- 
thority and  discretion  was  not  his  but  that 
of  the  county  court  Joyce  on  Intoz.  Llq., 
section  280;  1  Woollen  &  Thornton  Intox. 
Iiq.,  section  412.  His  transfer  was  there- 
fore absolutely  void.  Thorn  t.  City  of  At- 
lanta, 77  Ga.  661.  Nor,  if  the  subsequent  act 
of  the  county  court  in  attempting  to  "grant 
and  confirm"  said  transfer  had  been  other- 
wise valid  would  it  have  had  any  retroactive 
effect  so  as  to  relieve  defendant  of  his  previ- 
ous unlawful  act  Joyce  on  Intoz.  Liq.,  sec- 
tion 289. 

[3]  But  does  proof  of  a  sale  by  a  druggist 
or  registered  pharmacist,  not  a  licensed 
druggist,  on  the  prescription  of  such  a  phy- 
sician constitute  a  good  defense  to  an  indict- 
ment for  unlawful  selling?  This  question  is 
raised  by  exceptions  to  the  rulings  of  the 
court  on  the  evidence,  and  on  instructions  to 
the  jury  given  and  refused.  Our  answer  to 
the  proposition  is  in  the  negative.  In  sup- 
port of  their  contention  defendant's  counsel 
rely  mainly  on  the  particular  language  of 
section  5  of  said  chapter  32.  That  language 
is:  "If  any  druggist  shall  sell"  &c,  not 
saying  "licensed  druggist."  They  argue,  first, 
ny  reference  to  definitions  given  by  lexicog- 
raphers, and  In  judicial  decisions,  that  one 
may  be  a  druggist  though  not  a  licensed 
druggist.  This  may  all  be  true  enough,  but 
the  chapter  in  question  is  dealing  with  the 
subject  of  licenses  and  license  taxes,  and  to 
be  a  druggist  within  the  meaning  of  that 
section  one  must  be  a  licensed  druggist  The 
language  of  this  section  presupposes  that  the 
-druggist  has  obtained  license  to  carry  on  the 
business  of  a  druggist  as  required  by  that 
chapter,  otherwise  he  would  be  conducting 
his  business  unlawfully,  and  would  not  be 
protected  in  making  sales  of  spirituous  liq- 
uors, without  the  state  license  required  by 
section  1.  As  used  in  prior,  and  subsequent 
sections  the  word  "druggist"  means  neces- 
sarily a  licensed  druggist  and  as  argued  by 
the  attorney  general,  quoting  2  Lewis,  Suth. 
Stat.  Const.,  section  399,  "A  word  or  phrase 
repeated  in  a  statute  will  bear  the  same 
meaning  throughout  the  statute  unless  a  dif- 
ferent intention  appears."  Under  the  stat- 
ute only  a  licensed  druggist  can  sell  on  the 
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prescription  of  a  physician.  In  State  v.  Den- 
oon,  34  W.  Va.  139,  141,  11  S.  E.  100S,  1004, 
this  court  said,  not  by  way  of  obiter,  as  de- 
fendant's counsel  argue  but  In  actually  de- 
ciding the  point  there  as  it  is  here  presented: 
"The  defendant  here  was  not  indicted  as  a 
druggist,  and  he  offered  no  proof  that  he 
was  a  licensed  druggist.  In  the  absence  of 
such  proof  it  was  wholly  immaterial  that  he 
sold  the  whisky  to  Goodwin  on  a  proper  pre- 
scription, because  under  the. statute  no  one 
but  a  licensed  druggist  is  authorized  to  sell 
upon  a  prescription." 

Nor  does  the  fact  that  defendant  as  he 
proposed  but  was  not  permitted  to  prove, 
was  a  registered  pharmacist  affect  the' ques- 
tion of  his  guilt  Section  29b  I,  chapter  150, 
Code  1906,  the  chapter  relied  on,  says:  "It 
shall  be  unlawful  for  any  person  not  a  reg- 
istered pharmacist,  or  who  does  not  employ 
as  his  salesman  a  registered  pharmacist, 
within  the  meaning  of  this  act,  to  conduct 
any  pharmacy,  drug  $tore,  apothecary  shop 
or  store  for  the  purpose  of  retailing,  com- 
pounding or  dispensing  medicines  or  poisons 
for  medical  use,  except  as  hereinafter  pro- 
vided." 

The  proposition  of  defendant's  counsel, 
based  on  this  statute,  is  that  a  registered 
pharmacist,  carrying  on  the  business  of  a 
druggist,  without  a  druggist's  license,  may 
sell  upon  prescription  of  a  physician,  without 
violating  the  law.  We  can  not  accede  to 
this  proposition.  The  words  "druggist"  and 
"pharmacist"  as  used  in  our  statutes,  are 
not  synonymous  or  used  interchangeably,  as 
argued,  or  in  any  such  way  as  to  protect  a 
registered  pharmacist  carrying  on  the  busi- 
ness of  a  druggist  from  the  consequences  of 
his  act  In  selling  spirituous  liquors,  even  on 
prescription,  without  a  druggist  license.  The 
letter  as  well  as  spirit  of  our  laws  are  plain- 
ly opposed  to  any  such  construction.  Phar- 
macists and  druggists,  so  far  as  registering 
and  licensing  them,  are  dealt  with  in  sepa- 
rate and  distinct  chapters.  For  instance, 
observe  the  language  of  section  29b  IX,  of 
said  chapter  150:  "Nothing  In  this  act  con- 
tained shall  be  construed  so  as  to  protect 
any  druggist  or  registered  pharmacist  from 
any  penalty  or  forfeiture  prescribed  in  any 
other  law  regulating  the  sale  of  alcoholic 
or  other  intoxicating  liquors;  •  •  •  Nor 
shall  this  act  be  construed  to  authorize  any 
person  to  carry  on  the  business  of  a  drug- 
gist without  first  having  obtained  a  license 
therefor."  Now  while  defendant  undertook 
to  show  that  he  was  a  registered  pharmacist 
he  also  proposed  to  show  that  by  assignment 
he  was  a  licensed  druggist.  He  was  In  fact 
carrying  on  the  business  of  a  druggist,  under 
an  invalid  and  void  assignment  of  a  license, 
which  did  not  protect  him.  Having  failed 
to  prove  himself  a  duly  licensed  druggist 
therefore,  evidence  that  he  was  a  registered 
pharmacist  was  not  improperly  rejected.  It 
would  not  have  excused  his  offense. 

The   third  defense   based  on  the  theory 
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that  defendant  did  not  In  fact  own  the  drug 
store,  and  was  not  in  fact  carrying  on  the 
business  of  a  druggist,  rests  solely  on  his 
own  evidence.  He  admits  he  was  in  pos- 
session, that  the  business  was  being  run  in 
his  name,  that  the  licenses  had  been  assign- 
ed to  him,  and  he  substantially  admits  that 
the  sale  in  question  was  made  by  him.  His 
pretension,  without  going  Into  details,  is  that 
he  had  not  completed  his  purchase.  Other 
witnesses  gave  evidence  of  contrary  declara- 
tions by  him.  The  jury  were  the  judges  of 
the  facts,  and  we  must  interpret  their  verdict 
as  a  finding  against  defendant  on  this  issue, 
If  it  was  material. 

[4]  Next,  as  to  the  defense  of  want  of  in- 
tent to  commit  the  offense.  The  general  rule 
is  that  one  Intends  that  which  he  does,  and 
that  ignorance  of  the  law  excuses  no  one. 
The  evidence  rejected  did  show  some  attempt 
to  comply  with  the  law  respecting  the  as- 
signment and  transfer  of  the  druggist  license. 
We  may  fairly  assume  that  application  was 
made  to  the  clerk,  and  the  evidence  offered, 
but  rejected,  tended  to  show  an  assignment  by 
the  licensee  and  the  endorsement  on  the  li- 
cense by  the  clerk  assenting  thereto;  but  as 
we  have  seen  the  action  of  the  clerk  was 
invalid  and  void,  and  the  subsequent  action 
of  the  court,  if  regular  and  valid,  would  have 
had  no  retroactive  effect  The  evidence  of- 
fered, but  rejected,  shows,  we  think,  that  the 
action  on  the  assignment  by  the  municipal 
authorities  of  the  Town  of  Sutton,  was  regu- 
lar and  valid.  That  record  even  shows  com- 
pliance with  the  statute  requiring  a  previous 
order  showing  that  the  applicant  was  not 
of  intemperate  habits  and  had  not  been  con- 
victed of  felony.  Not  so  with  respect  to  the 
action  of  the  county  court  and  its  clerk.  As 
we  have  shown  their  actions  were  wholly 
void.  "Where  by  statute,"  as  In  this  state, 
"an  act  is  made  an  offence  under  the  liquor 
laws  without  regard  to  the  Intent  with  which 
it  Is  done,  evidence  of  intent  is  not  material." 
Joyce  on  Intox.  Liq.,  sec.  680;  White  v.  Com., 
78  Va.  484,  487.  There  was  no  error  there- 
fore in  rejecting  the  evidence  and  Instruc- 
tions offered  by  defendant  on  this  subject. 

Lastly,  was  defendant,  not  a  licensed  drug- 
gist, indictable  and  subject  to  punishment  for 
selling  in  violation  of  section  1  of  said  chap- 
ter 32?  We  answer  In  the  affirmative,  upon 
the  authority  of  State  v.  Cox,  23  W.  Va. 
797,  and  State  v.  Denoon,  34  W.  Va.  139, 
11  S.  E.  1003.  As  we  have  already  held  a 
druggist  Is  not  protected  In  making  sales  of 
spirituous  liquors,  even  upon  the  prescrip- 
tion of  a  physician,  unless  he  be  a  licensed 
druggist  Unless  he  has  a  license  as  drug- 
gist, his  sales  though  upon  prescription  are 
as  unlawful  as  a  sale  by  any  one  else  with- 
out a  license  would  be.  This  construction  of 
our  statute  seems  to  us  not  only  sound  law, 
but  good  sense  as  well. 

We  regret  the  necessity  of  affirming  the 
judgment  but  we  see  no  escape  from  it    We 


are  rather  persuaded  from  the  record  that 
defendant  made  an  honest  effort  to  comply 
with  the  law;  If  he  did  he  did  not  succeed 
in  doing  so.  Having  failed  the  judgment  of 
the  law  must  fall  upon  him.  If  entitled  to 
relief  he  must  find  it  in  executive  clemency. 
Judgment  affirmed. 


(70  W.  Va.'SM) 

UNION  BANK  &  TRUST  CO.  v.  LONG 
POLE  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  26,  1912.) 

(Syllabus  by  the  Court.) 

1.  Principal  and  Agent  ($  151*)— Rights 
and  Liabilities  of  Third  Persons— Au- 
thority to  Agent— Termination. 

On  the  termination  of  an  agency,  persona 
who  have  dealt  with  the  principal  through  the 
agent  may  continue  to  do  so,  in  the  absence  of 
knowledge  of  the  fact,  and,  as  to  them,  such 
acts  of  the  former  agent  will  bind  the  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {§  664-566;  Dec.  Dig. 
S  151.*] 

2.  Corporations  (8  897*)— Powers  and  Lia- 
bilities —  Representations  bt  Officers 
and  Agents. 

The  general  principles  of  the  law  of  agen- 
cy apply  to  private  corporations  and  their  offi- 
cers. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  «  1585,  1586,  1588,  1589, 
1596-1601;    Dec  Dig.  §  397.*] 

3.  Corporations  (§  423*)— Powers  and  Lia- 
bilities —  Representations  bt  Officers 
and  Agents. 

To  protect  itself  against  subsequent  ac- 
tion, on  its  behalf  by  an  officer  or  agent,  whose 
powers  have  been  terminated,  as  to  persons 
with  whom  it  had  previously  transacted  busi- 
ness through  him,  a  private  corporation  must 
give  notice  of  the  termination  of  his  powers, 
unless  actual  knowledge  thereof  has  otherwise 
been  obtained  by  such  persons.  Mere  publica- 
tion of  the  fact  in  a  newspaper  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  Si  1692-1695;  Dec.  Dig.  I 
423.*] 

41  Corporations  (8  399*)— Powers  and  Lia- 
bilities —  Representations  bt  Officers 
and  Agents. 

If  a  thing  done  by  an  officer  of  a  corpora- 
tion is  part  and  parcel  of  its  general  and  ordi- 
nary business,  and  he  apparently  has  the  gen- 
eral management  and  control  of  its  business, 
it  is  within  his  apparent  authority,  and  binds 
his  principal  in  favor  of  a  third  person,  relying 
in  $ood  faith  upon  such  authority  in  the  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  §§  1588,  1602-1610;  Dec  Dig. 
399.»] 


5.  Principal  and  Agent  (§  161*)— Author- 
ity of  Agent  —  Ratification  of  Unau- 
thorized Acts. 

A  principal,  benefited  by  an  unauthorized 
act  of  his  agent,  cannot  deny  the  authority  of 
the  agent  to  do  the  act  from  which  such  bene- 
fit accrued,  without  first  having  restored  the 
property  or  other  thing  so  acquired,  or  paid  to 
the  injured  party  the  value  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §§  614-618;  Dec  Dig. 
§  161.*] 
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6.  Principal  and  Agent  (S  i21*>—  Author- 
ity of  Agent— Evidence  —  Testimony  of 
Agent. 

On  an  Issue  as  to  the  authority  of  an 
agent,  he  is  a  competent  witness  and  may  tes- 
tify to  acts  done  on  behalf  of  his  principal  and 
the  tatter's  knowledge  thereof,  in  favor  of  a 
third  person,  even  though  such  third  person  is 
not  shown  to  have  had  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent.  Dig.  §§  413-415;  Dec  Dig.  { 
121*] 

7.  Principal  and  Agent  ($  101*)— Liabili- 
ties to  Third  Persons  —  Authority  of 
Agent— Apparent  Authority. 

A  third  person  may  recover  from  a  prin- 
cipal on  a  contract  made  by  the  agent  on  proof 
of  apparent  authority  in  the  latter,  within  the 
scope  of  which  the  act  in  question  is  included. 

'  [Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  f$  255,  256,  330,  346; 
Dec  Dig.  §  101.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  the  Union  Bank  ft  Trust  Com- 
pany against  the  Long  Pole  Lumber  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Sexton  ft  Roberts  and  Ritz  ft  Rltz,  for 
plaintiff  in  error.  Sanders  ft  Crockett,  for 
defendant  in  error. 

POFFENBARGER,  J.  This  writ  of  error 
involves  the  propriety  of  rulings  on  evidence 
and  instructions  in  a  controversy  as  to  the 
liability  of  a  corporation,  the  plaintiff  in  er- 
ror, as  indorser  of  a  certain  note,  made  by  its 
president  in  renewal  of  others  previously  dis- 
counted by  it 

It  is  a  single  note  for  a  balance  of  $2,628.60, 
remaining  due  and  unpaid  June  24,  1908,  on 
some  of  the  following  notes :  Jamestown  Ve- 
neer Door  Company,  $738.56;  F.  L.  Knowles, 
$500;  James  H.  Cranwell,  $560;  James  H. 
Cranwell,  $720;  Wakefield  Manufacturing 
Company,  $200;  Toler  ft  Sons,  $314;  and  J. 
W.  Holloway  ft  Co.,  $768.70,  all  payable  to 
Soble  Bros.,  assigned  to  the  Long  Pole  Lum- 
ber Company  and  by  It  discounted  at  the 
Union  Bank  ft  Trust  Company  October  15, 
1907 — and  the  following  notes:  Century  Fur- 
niture Company,  $252.52;  Crouch  ft  Bea  li- 
en Company,  $216.53;  and  Jamestown  Ve- 
neer Door  Company,  $400,  likewise  payable, 
assigned,  and  discounted,  November  6,  1907. 
Between  those  dates  and  June  24,  1908,  some 
of  these  notes  were  wholly  and  others  par- 
tially paid.  Some  of  them  or  portions  there- 
of were  combined  in  a  new  note,  executed  by 
Soble  Bros,  payable  to  W.  J.  Newenham, 
president  of  the  company,  and  Indorsed  suc- 
cessively by  him  and  the  company.  This, 
with  others  of  the  original  notes  wholly  or 
partially  unpaid,  constituted  the  balance  for 
which  Soble  Bros,  then  executed  their  note, 
payable  in  60  days  to  Newenham,  who,  until 
the  9th  day  of  the  same  month  had  been 
president  of  the  Long  Pole  Lumber  Company. 
He  Indorsed  it  in  his  individual  name,  wrote 
the  name  of  the  lumber  company  on  the  back 


of  it,  and  gave  it  to  the  bank  In  exchange, 
for  the  remaining  notes.  Defense  to  this  ac- 
tion on  said  last-mentioned  note  is  founded 
upon  the  hypothesis  of  lack  of  authority  in 
Newenham  to  indorse  it  for  and  on  behalf 
of  the  Long  Pole  Lumber  Company,  which,  it 
Is  said,  neither  the  by-laws  nor  any  course  of 
conduct,  known  to  the  defendant  in  error, 
conferred,  while  he  was  president,  and 
which,  of  course,  he  did  not  possess  after  his 
resignation,  made  and  accepted  June  9,  1908. 
In  opposition  to  this  denial  of  authority,  a  by- 
law and  conduct  are  relied  upon  as  confer- 
ring it,  supplemented  by  lack  of  notice  to  the 
bank  of  termination  thereof  by  resignation. 

[1  ]  The  only  evidence  adduced  to  prove  no- 
tice of  the  termination  of  such  authority  as 
Newenham  had  was  oral  testimony  to  the 
publication  of  a  notice  of  the  resignation  in 
a  newspaper.  That  is  wholly  insufficient,  in 
the  absence  of  proof  that  it  was  seen  and 
read  by  the  agents  of  the  bank,  who  deny 
that  they  ever  saw  it  On  the  termination  of 
an  agency,  persons  who  have  dealt  with  the 
principal  through  the  agent  may  continue  to 
do  so,  in  the  absence  of  knowledge  of  the 
fact,  and  the  principal  will  be  bound  by  the 
acts  of  the  former  agent  as  fully  as  if  his 
authority  had  not  ceased.  Spencer  v.  Wil- 
son, 18  Va.  130;  Smith  v.  Watson  Summer  ft 
Co.,  82  Va.  712,  1  S.  E.  96 ;  Clark  ft  Skyles, 
Agency,  p.  414,  §  173;  31  Cyc.  1305;  1  Am. 
ft  E»  Enc.  L.  1220.  The  duty  of  the  principal 
to  notify  third  persons  of  the  termination  of 
the  agency  is  of  the  same  character  and  re- 
quires the  same  degree  of  certainty  as  that 
which  the  law  imposes  upon  the  members  of 
a  copartnership  in  the  case  of  dissolution  as 
a  measure  of  protection  from  liability  by  rea- 
son of  subsequent  acts  of  the  former  mem- 
bers of  the  dissolved  firm.  Claflfn  v.  Len- 
heim,  66  N.  Y.  301 ;  Gragg  v.  Home  Ins.  Co. 
(Ky.)  107  S.  W.  321. 

[3]  In  all  such  cases,  persons  who  have 
dealt  with  the  principal  through  the  agent 
will  be  protected  in  continuing  to  do  so,  un- 
less and  until  they  have  in  some  way  obtain- 
ed actual  notice  of  the  termination  of  the 
relation,  and,  as  to  them,  mere  publication  of 
notice  in  a  newspaper  and  local  notoriety  of 
the  fact  are  not  sufficient  Werner  Co.  v. 
Calhoun,  55  W.  Va.  246,  46  S.  E.  1024. 

[2]  The  general  principles  of  the  law  of 
agency  are  applicable  to  corporations,  and 
the  policy  of  the  law  forbids  such  results  as 
would  flow  from  denial  of  their  application 
under  the  circumstances  here  disclosed.  "A 
corporation  is  subject  to  the  same  extent  as 
a  natural  person  to  the  general  principle 
that  one  who  holds  out  another,  or  allows 
him  to  appear  as  having  authority  te  act,  as 
his  agent  with  respect  to  his  business  gen- 
erally, or  with  respect  to  a  particular  mat- 
ter, is  estopped,  as  against  persons  dealing 
with  him  in  good  faith,  to  deny  that  his  ap- 
parent authority  is  real."    Clark  ft  Mar.  Cor. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Index* 


676 


74  SOUTHEASTERN  REPORTER 


(W.Va. 


p.  2161,  9  708.  The  acts  of  a  person  acting 
as  treasurer  of  a  corporation,  though  not  le- 
gally elected  to  the  position,  are  binding. 
Bank  v.  Gas  &  Light  Co.,  159  Mass.  505,  34 
N.  E.  1083,  88  Am.  St  Rep.  453.  In  a  case 
involving  the  exercise  of  the  powers  of  the 
president  of  a  railroad  corporation,  the  prin- 
ciple was  declared  and  applied,  as  follows: 
"Persons  who  deal  with  an  agent  before  no- 
tice of  the  recall  of  his  powers  are  not  affect- 
ed by  the  recall."  Hatch  v.  Coddington,  95 
U.  S.  48,  24  I*  Ed.  339.  Here  Newenham 
had  been  not  only  ostensibly,  but  actually, 
the  president,  and,  as  such,  dealt  with  the 
plaintiff,  and  the  latter  had  had  no  notice  of 
the  termination  of  his  authority  at  the  time 
the  note  in  question  was  indorsed  by  him  in 
the  company's  name.  Hence  he  still  had  ap- 
parent authority,  and  the  principle  of  estop- 
pel applies  as  in  other  cases  of  agency. 
This  conclusion  accords  with  general  legal 
principles  also.  A  status  or  condition  shown 
to  exist  is  presumed  to  continue  until  the 
contrary  appears. 

The  letters  transmitting  the  notes  to  New- 
enham, president  of  the  company,  to  be  by 
him  discounted,  are  relied  upon  as  notice  to 
the  bank  of  a  special  authority  in  him. 
These  letters  are  not  addressed  to  the  bank. 
Its  officers  may  never  have  seen  them.  If 
they  did,  their  terms  wholly  fail  to  sustain 
any  such  contention.  They  bear  only  the 
signature  of  the  treasurer  of  the  company, 
and  Import  no  direct  or  special  authority 
from  the  board  of  directors  from  which  an 
Inference  of  lack  of  general  authority  might 
arise.  They  transmit  the  notes  pursuant  to 
an  understanding  between  the  writer  and 
the  president,  and  then  the  first  one  says: 
"After  having  these  notes  discounted,  I 
would  like  to  have  a  memorandum  showing 
the  proceeds  of  each  note."  The  other  says: 
"We  will  need  all  the  money  we  can  possibly 
raise  at  present,  to  meet  our  present  obliga- 
tions and  to  arrange  for  our  pay  roll,  and  I 
hope  you  will  be  able  to  negotiate  all  the 
notes  that  I  have  sent  to  you."  On  the  con- 
trary, these  letters  carry  on  their  faces  an 
Implication,  assumption,  or  recognition  of 
authority  in  the  president  to  discount  notes 
and  bills  for  and  on  behalf  of  his  company. 
The  president  kept  an  office  of  the  company 
in  Bluefield,  and  the  secretary  and  treasurer 
kept  its  books  at  another  office  in  Poca- 
hontas, Va.  His  testimony  is  that  he  had 
the  entire  management  and  control  of  the 
corporation,  made  its  contracts,  borrowed 
money  for  it,  and  conducted  its  business 
generally,  with  the  knowledge,  acquiescence, 
and  approbation  of  the  directors.  At  Blue- 
field,  the  city  in  which  the  business  of  the 
plaintiff  bank  was  conducted,  he  kept  an 
office  open,  over  the  door  of  which  was  the 
name  of  the  company.  {lis  incumbency  of 
the  office  of  president  covered  a  period  of 
more  than  seven  years,  and  seemingly  he 
transacted  its  business,  or  at  least  a  large 


portion  of  It,  in  the  city  of  Bluefield  during 
that  entire  period.  The  manager  of  a  fire 
insurance  agency  says  he  made  practically 
all  of  the  numerous  and  large  contracts  of 
insurance  with  his  agency.  After  the  notes 
sent  to  him  for  discount  had  been  accepted 
by  the  bank,  with  the  indorsement  of  the 
company  by  him  as  president,  the  proceeds 
thereof  were  deposited  to  the  credit  of  the 
company.  He  then  drew  checks  for  this 
money,  payable  to  the  company,  subscribed 
its  name  thereto  by  him  as  president,  and 
sent  them  to  the  treasurer,  who  deposited' 
them  in  a  bank  at  Pocahontas,  by  which 
they  were  collected  and  so  came  back  to  the 
bank  on  which  they  were  drawn.  Later,  and 
before  the  note  in  question  here  was  in- 
dorsed and  delivered  in  exchange  for  the 
others,  Newenham,  as  president,  deposited 
$500  in  the  plaintiff  bank,  which  he  had  re- 
ceived for  the  company  from  another  source* 
and  drew  the  company's  check  for  it,  pay- 
able to  the  company  itself,  and  sent  it  to 
the  treasurer,  which  was  likewise  received 
and  collected.  All  these  transactions  are 
admitted  by  the  treasurer.  Other  deposits 
were  made  and  checks  drawn  by  Newenham 
as  president  on  the  funds  of  the  company 
in  the  plaintiff  bank  and  payable  to  other 
persons  than  the  company  were  put  in  evi- 
dence, but  the  treasurer  denied  all  knowl- 
edge of  them,  and  likewise  any  authority 
in  the  president  to  draw  them.  He  success- 
fully contradicts  a  portion  of  Newenham's 
testimony  by  the  production  of  checks  and 
notes  of  the  company  signed  by  himself  as 
treasurer  and  countersigned  by  Newenham 
as  president,  the  latter  having  testified  that 
he  alone  executed  practically  all  of  the  com- 
pany's checks  and  notes.  This  contradiction 
or  refutation  of  the  claims  of  Newenham, 
however,  does  not  disprove  or  negative  the 
exercise  by  the  president  of  very  broad  con- 
tractual powers.  In  the  early  part  of  1908* 
according  to  the  contention  of  the  defend- 
ant, he  became  grossly  neglectful  of  the  com- 
pany's business,  and  the  management  was 
to  some  extent  taken  out  of  his  hands.  On 
the  9th  day  of  June  he  tendered  his  resig- 
nation as  president,  and  it  was  accepted. 
His  office  in  Bluefield  seems  then,  or  shortly 
afterwards,  to  have  been  closed,  and  all  of 
the  records  and  papers  therein  pertaining 
to  the  company's  business  went  into  the 
possession  of  other  representatives  of  the 
company.  Just  when  this  took  place  is  not 
disclosed,  nor  does  it  appear  who  took  pos- 
session of  the  contents  of  the  Bluefield  of- 
fice. The  secretary  and  treasurer  denies 
that  certain  papers  which  ought  to  have 
been  among  those  records  were  found  there, 
but  he  does  not  state  what  he  did  find.  He 
says  the  old  notes  taken  up  from  the  plain- 
tiff bank  by  renewal  and  otherwise  were 
not  among  these  papers,  but  he  is  unable 
to  show  what  became  of  them.  Whether 
the  directors  held  any  meetings  during  the- 
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Incumbency  of  the  office  by  Newenham  does 
not  appear.  Claiming  to  have  exercised  fall 
power  of  management  and  control  of  the 
company's  business,  with  the  knowledge  and 
approval  of  the  directors,  he  does  not  state 
how  they  approved  his  action,  whether  by 
resolution  or  in  meeting  or  individually,  and 
this  important  phase  of  the  company's  meth- 
ods is  not  disclosed  by  any  other  evidence. 
There  was  a  meeting  of  the  directors  on  the 
9th  day  of  June,  1908,  when  the  resignation 
of  Newenham  was  accepted,  and  another 
man  elected  president  to  take  his  place. 

The  assignments  of  error  relating  prin- 
cipally to  the  admission  and  rejection  of  evi- 
dence and  rulings  upon  the  instructions  are 
dependent  upon  the  character  of  the  issue 
and  the  evidence,  considered  in  the  light  of 
legal  principles.  They  stand  upon  the  as- 
sumption of  a  conflict  of  evidence  as  to  the 
authority  of  the  president,  and  this  claim 
rests  upon  certain  contentions  as  to  the  law 
applicable  under  the  circumstances.  Our 
conclusion  as  to  these  factors  in  the  case 
will,  therefore,  virtually  dispose  of  all  of 
them. 

[4]  The  issue  Involves,  not  so  much  the  au- 
thority actually  conferred  upon  the  president, 
as  that  which  he  apparently  had  and  ex- 
ercised with  the  knowledge  and  consent  or 
acquiescence  of  the  board  of  directors.  In 
other  words,  the  Inquiry  goes  to  the  extent 
of  the  power  he  was  permitted  to  exercise, 
rather  than  the  extent  of  the  power  actually 
conferred.  The  law  does  not  sustain  the 
view  that'  one  dealing  with  a  corporation 
through  its  officers  must,  under  all  circum- 
stances, go  to  its  by-laws  as  the  exclusive 
evidence  of  his  authority.  On  the  contrary, 
the  corporation  is  estopped  to  deny  acts  of 
an  officer  done  and  performed  by  permission 
of  its  board  of  directors,  evidence  by  its 
knowledge  of  his  acts,  acquiescence  therein, 
and  silence.  And  this  principle  extends,  not 
only  to  things  actually  done  with  their 
knowledge  and  acquiescence,  but  to  all  oth- 
ers of  the  same  general  class  or  character, 
for  the  things  so  done  establish  a  status 
or  relation,  defining  the  scope  of  apparent 
authority  of  the  agent  to  represent  the  prin- 
cipal. Hence  the  inquiry  is  rather  as  to  the 
character  of  the  things  done  than  their 
number  or  the  persons  with  whom  the  trans- 
actions were  had  for  and  on  behalf  of  the 
principal.  Another  circumstance  having  im- 
portant bearing  is  the  nature  of  the  compa- 
ny's business.  If  the  thing  done  is  part  and 
parcel  of  the  general  and  ordinary  business 
of  the  corporation,  and  the  officer  in  ques- 
tion has,  to  all  appearances,  the  general 
management  and  control  of  that  business, 
the  act  is  necessarily  within  his  apparent 
authority,  and  persons  have  a  right  to  deal 
with  the  corporation  upon  that  theory.  "And 
in  all  cases  the  president  binds  the  corpora- 
tion by  his  acts  and  contracts  when  he  is 
expressly  authorized  so  to  act  or  contract, 


or  when  he  has  been  permitted  by  the  cor- 
poration for  some  time  to  act  and  contract 
for  it."  Cook,  Corp.  §  716.  "If  a  corpora- 
tion, therefore,  or  its  directors,  either  inten- 
tionally or  negligently,  clothe  a  particular 
officer  or  agent  with  an  apparent  authority 
to  act  for  it  in  a  particular  business  or 
transaction,  and  persons  deal  with  him  in 
good  faith,  it  will  be  bound  to  the  same 
extent  precisely  as  if  such  apparent  author- 
ity were  real.  •  •  •  Although  a  person 
dealiug  with  a  corporation  is  bound  to  know 
whether  or  not  the  officer  or  agent  who  acts 
for  it  is  authorized  to  do  so,  yet,  if  he  is, 
and  the  act  is  within  the  apparent  scope  of 
his  authority,  the  person  dealing  with  him 
is  not  chargeable  with  notice  of  extrinsic 
facts,  making  it  improper  for  him  to  act  in 
the  particular  case."  Clark  &  Mar.  Corp.  § 
708.  In  a  case  involving  a  question  similar 
to  the  one  we  have  here,  the  Supreme  Court 
of  the  United  States  held  as  follows:  "Where 
an  officer  of  a  railroad  construction  company 
has  full  charge  for  it  of  the  location  and 
construction  of  a  railroad,  and  is  authorized 
to  draw  checks  and  drafts,  and  charged  with 
the  general  mangement  of  the  business  of 
the  company  in  the  absence  of  contrary  in- 
structions by  the  board  of  directors,  notes 
given  by  him  for  moneys  used  to  pay  off 
indebtedness  of  the  company  arising  in  the 
construction  of  the  road  cannot  be  held  to 
be  in  excess  of  his  powers.  It  was  the  duty 
of  the  directors  to  give  contrary  instruc- 
tions if  they  wished  to  withdraw  the  gen* 
eral  management  from  the  president,  and  to 
disaffirm  the  action  of  their  agents  promptly 
if  they  objected  to  it"  Construction  Co.  v. 
Fitzgerald,  137  U.  S.  98,  11  Sup.  Ct.  36,  34 
L.  Ed.  608.  In  Bank  v.  Eimberlands,  16 
W.  Va.  555,  Judge  Green,  speaking  of  the 
apparent  authority  of  an  officer  of  a  cor- 
poration, said:  "If  the  acts  he  was  in  the 
habit  of  doing  were  not  thus  numerous  and 
variant,  to  justify  the  inference  that  he  had 
authority  to  do  the  particular  act  or  make 
a  particular  contract  for  the  corporation, 
an  act  so  done  must  be  of  the  same  general 
character,  so  as  to  involve  the  same  general 
power,  though  it  may  be  applied  in  the  par- 
ticular act  or  contract  done  or  made  to  a 
different  subject"  The  doctrine  thus  ex- 
pressed is  well  sustained  by  authority.  Bank 
v.  Bank,  10  Wall.  604,  19  L.  Ed.  1008;  Sparks 
v.  Transfer  Co.,  104  Mo.  531,  15  S.  W. 
417,  12  L.  R.  A.  714,  24  Am.  St  Rep.  351; 
Jones  v.  Williams,  139  Mo.  1,  39  S.  W.  486, 
40  S.  W.  353,  87  L.  R.  A.  682,  61  Am.  St. 
Rep.  436 ;  Oakes  v.  Water  Co.,  143  N.  Y.  430, 
38  N.  E.  461,  26  I*  R.  A.  544;  Curnan  v. 
Railroad  Co.,  138  N.  Y.  480,  34  N.  E.  201; 
Bank  v.  Trust  Co.,  163  N.  Y.  332,  57  N.  E. 
477;  Chambers  v.  Lancaster,  160  N.  Y.  342, 
54  N.  E.  707;  Fuel  Co.  v.  Lee,  102  Wis.  426, 
78  N.  W.  584;  Bank  v.  Sherman,  17  S.  D. 
396,  97  N;  W.  12,  106  Am.  St.  Rep.  778; 
Crossley  v.  St  Philip  Nori,  74  N.  J.  Law, 
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653,  67  AU.  27;  Martin  v.  Webb,  110  y.  S. 
7,  3  Sup.  Ct  428,  28  I*  Ed.  49;  Stokes  v. 
N.  J.  Pottery  Co.,  46  N.  J.  Law,  237 ;  Mora- 
wetz,  Corp.  §  538. 

As  has  been  stated,  Newenham  was  to  all 
outward  appearances  managing  and  control- 
ling the  business  of  the  company,  and  in  his 
transactions  with  the  bank  exercised  power 
of  the  same  general  kind  and  character  as 
that  which  his  principal  now  attempts  to 
repudiate.  He  came  with  the  notes  of  the 
company  to  borrow  money  from  the  bank  as 
if  such  action  were  a  part  of  the  general 
business  intrusted  to  him.  He  discounted 
the  notes,  and  then  drew  checks  on  the  fund 
in  the  bank  as  if  he  had  authority  to  do 
that  under  all  circumstances.  He  deposited 
at  least  one  other  sum  of  money  in  the  bank, 
and  drew  the  company's  check  for  that 
The  bank  knew  all  these  acts  on  his  part 
had  passed  through  the  Pocahontas  office  of 
the  company  without  any  objection  or  pro- 
test or  notice  of  want  of  authority.  It  knew, 
therefore,  either  that  the  directors  had  ap- 
proved these  acts,  or  were  allowing  the  pres- 
ident to  manage  the  business  of  the  company 
just  as  he  seemed  to  be  doing.  That  the 
company  had  a  treasurer  who  indorsed  the 
checks  for  and  on  its  behalf  carried  no  im- 
plication or  notice  of  less  authority  in  New- 
enham than  he  was  apparently  exercising. 
The  latter  was,  to  the  knowledge  of  the  bank 
and  also  his  principal,  handling  the  paper 
of  the  company  and  using  its  money  as  if 
he  were  its  chief  executive  officer.  These 
transactions  were  such  as  ordinarily  fall 
within  the  province  of  such  an  officer  of  a 
corporation.  This  was  a  trading  concern  en- 
gaged in  the  lumber  business  in  some  way, 
incurring  indebtedness,  accepting  commer- 
cial paper,  and  necessarily  using  and  dispos- 
ing of  it  The  indorsement,  renewal,  and 
payment  of  such  paper  falls  clearly  within 
the  general  management  of  such  a  concern. 
In  addition  to  this  knowledge,  the  officers  of 
the  bank  knew  the  company  maintained  an 
office  in  Bluefield  of  which  its  president  had 
charge,  apparently  as  the  active  manager  of 
the  company's  business.  These  officers, 
therefore,  knew  from  transactions  had  with 
him  as  well  as  common  notoriety  as  to  his 
status  and  character  that  he  was  the  active 
head  of  the  corporation.  Against  this  evi- 
dence we  have  practically  nothing  except  the 
fact  that  the  notes  and  checks  of  the  com- 
pany were  generally  signed  by  the  treasurer 
and  countersigned  by  the  president,  but  not 
that  indorsements  were  made  otherwise  than 
as  the  latter  had  originally  made  them. 
Proof  of  by-laws,  showing  no  devolution  of 
such  power  as  he  was  exercising,  is  a  cir- 
cumstance of  absolutely  no  weight,  since  it 
does  not  appear  that  the  plaintiff  had  any 
knowledge  of  them.  Their  contents,  there- 
fore, argues  nothing  against  the  extent  of 
the  apparent  authority  of  the  president 

[5]  Another  legal  principle  in  the  light  of 
which  the  rulings  of  the  court  must  be  con- 


sidered is  that  which  holds  a  principal 
bound  by  the  unauthorized  act  of  his  agent 
upon  the  theory  of  implied  ratification.  The 
note  sued  on  here  was  accepted  in  exchange 
for  other  notes  which  the  bank  at  the  time 
held.  These  went  into  the  hands  of  Newen- 
ham as  president  of  the  defendant  company. 
What  their  value  was  is  not  shown,  but 
presumptively  they  had  some  value.  They 
have  never  been  returned  nor  tendered  to 
the  bank.  But  for  the  execution  of  this  new 
note  the  bank  would  no  doubt  have  tested 
their  value  by  proceeding  to  enforce  the  col- 
lection thereof,  and  would  have  proceeded 
against  the  defendant  itself  as  well  as  the 
makers,  for  it  was  bound  for  their  payment 
by  its  indorsement  Having  obtained  the 
possession  of  these  notes  by  the  alleged  un- 
authorized indorsement  of  the  president  the 
defendant  obtained  at  least  the  benefit  of  a 
release  from  liability  upon  them,  and  may 
have  obtained  still  further  benefit  The 
treasurer  says  these  notes  were  not  found 
among  the  papers  left  in  the  office  by  the 
president  and  are  not  now  in  the  hands  of 
the  company.  This,  however,  in  our  opin- 
ion, is  immaterial,  since  the  bank  delivered 
them  to  the  defendant's  agent  and  was  not 
thereafter  responsible  for  his  acts.  Had  the 
treasurer  and  the  directors  of  the  defendant 
company  exercised  due  diligence  in  the  prem- 
ises, it  might  now  be  able  to  account  for 
those  notes,  and  show  what  became  of  them. 
On  the  face  of  these  facts,  it  is  plain  that 
the  defendant  has  obtained  a  benefit  and  in- 
flicted a  detriment  upon  the  plaintiff  by  the 
conduct  of  its  officer.  No  matter  whether  he 
had  authority  to  make  the  indorsement  or 
not  or  whether  the  bank  had  the  right  to 
believe  he  had  such  authority,  his  principal 
is  estopped  to  deny  it  and  is  deemed  to  have 
ratified  his  act  by  its  failure  to  restore  what 
it  obtained  from  the  bank.  "Perhaps  the 
most  common  method  of  implied  ratification 
Is  by  the  acceptance  by  the  principal,  with 
full  knowledge  of  all  the  facts,  of  the  benefit 
of  the  agent's  unauthorized  act  if  such  an 
act  as  can  be  ratified  by  parol,  and  the 
principal,  knowing  all  the  facts,  accepts  and 
retains  the  benefit  of  such  act,  he  will  be 
held  to  have  ratified  it"  Clark  &  Skyles, 
Con.  I  140a.  "When  a  principal,  upon  re- 
ceiving property  or  other  benefits,  is  inform- 
ed that  they  .were  obtained  in  his  name,  it 
is  not  enough  that  he  merely  informs  the 
seller  that  the  purchase  or  other  obtaining 
of  benefits  was  unauthorized;  but  he  should 
also,  within  a  reasonable  time,  either  re- 
store the  property  or  benefits,  or  pay  for 
them  if  he  converts  them  into  his  own  use." 
Id.  S  140d.  These  principles  have  been  ap- 
plied by  this  court  in  Bank  y.  Mfg.  Co.,  66 
W.  Va.  446,  49  S.  E.  544,  and  Bank  v.  Kim- 
berlands,  16  W.  Va.  555,  and  we  think  them 
applicable  under  the  circumstances  of  this 
case. 

[6]  Much  of  Newenham's  testimony  as  to 
the  extent  of  the  powers  exercised  by  him 


W.Va.) 


AMERICAN  NAT.  BANK  v.  B1TZ 


679 


and  knowledge  thereof  on  the  part  of  the 
board  of  directors  was  objected  to  upon  two 
grounds:  (1)  That  he  stated  conclusions  rath- 
er than  facts;  and  (2)  that  some  transac- 
tions related  by  him  were  not  shown  to  have 
come  to  the  knowledge  of  the  plaintiff.  It 
was  not  improper  to  permit  him  to  say  he 
had  had  full  management  and  control  of  the 
affairs  of  the  company,  and  attended  to  all 
kinds  of  its  business,  buying  and  selling  and 
looking  after  its  finances,  and  was  under  the 
duty  of  executing  notes,  checks*  and  other 
papers,  and  did  all  these  things  with  the. 
approbation  of  the  directors.  These  were  all 
statements  of  fact,  not  mere  expressions  of 
opinion  or  conclusions.  This  testimony  was 
admissible  on  the  question  of  actual  author- 
ity, provable  by  parol  as  well  as  documen- 
tary evidence.  Hence  proof  of  plaintiffs 
knowledge  of  these  facts  was  not  a  pre- 
requisite to  the  admission  of  the  evidence 
thereof.  Nothing  in  the  law,  charter  of  the 
corporation,  or  its  by-laws  inhibited  a  parol 
delegation  of  authority  by  the  directors  to 
the  president,  and  an  agent  is  a  competent 
witness  on  the  question  of  his  authority. 
Piercy  v.  Hedrick,  2  W.  Va.  458,  98  Am. 
Dec.  774;  Garber  v.  Blatchley,  51  W.  Va. 
148,  41  S.  £.  222.  On  the  same  principle 
and  for  the  same  purpose  the  testimony  of 
the  witness  Bowman  as  to  contracts  of  in- 
surance made  by  Newenham  with  his  agency 
was  admissible,  for  these  contracts  were 
traced  back  to  the  company  and  its  knowl- 
edge thereof  shown.  Debts  so  made,  cover- 
ing a  period  of  years,  were  paid  by  the  com- 
pany. There  was  no  error  in  the  rejection 
of  the  offered  testimony  of  director  Wick- 
ham  to  the  effect  that  Newenham  failed  to 
disclose  the  indebtedness  to  the  plaintiff 
bank  at  conferences  had  with  him  about  the 
affairs  of  the  company  at  or  shortly  before 
the  date  of  his  resignation.  If  true,-  the  fact 
was  wholly  immaterial.  It  had  no  tendency 
to  prove  authority  or  lack  thereof  nor  to 
contradict  any  witness.  Newenham  had  not 
been-  examined  as  to  what  transpired  at  any 
such  meeting  or  conference  and  the  transac- 
tion was  subsequent  to  the  indorsement  in 
question. 

Plaintiff's  instruction  No.  7,  complained  of, 
told  the  jury  in  substance  that,  if  they  be- 
lieved from  the  evidence  Newenham  was  au- 
thorized to  discount  the  original  notes,  the 
company  received  the  proceeds  thereof,  some 
of  the  notes  were  not  paid,  Newenham  in- 
dorsed the  name  of  the  company  on  the  note 
sued  on  in  renewal  thereof  and  received  in 
exchange  therefor  the  unpaid  notes  and  the 
officers  believed,  with  good  reason,  Newen- 
ham had  the  same  authority,  at  the  time, 
that  he  had  had  at  the  dates  of  the  discount- 
ing of  the  original  notes  and  knew  nothing 
to  the  contrary,  they  should  find  for  the 
plaintiff,  even  though  they  should  further 
believe  Newenham  was  not  president  of  the 
company  at  the  date  of  such  renewal.    The 


legal  principles  already  adverted  to  sustain 
the  ruling  of  the  court  on  this  Instruction 
The  subsequent  act  was  of  the  same  char- 
acter in  general  as  the  previous  ones,  which 
indicated  authority  to  bind  the  company  bj 
contract  The  evidence  justified  an  instruc- 
tion even  more  favorable  to  the  plaintiff,  as 
intermediate  acts  of  Newenham  reflected 
further  light  upon  his  apparent  authority. 
Moreover,  the  uncontradicted  evidence  of 
ratification  by  retention  of  benefits  would 
have  sustained  the  direction  of  a  verdict  for 
the  plaintiff. 

All  of  the  eight  instructions  requested  by 
the  defendant  were  refused.  Of  these  Nos. 
3  and  6  only  call  for  any  discussion,  as  the 
others  were  palpably  bad.  No.  3  was  intend- 
ed to  warn  the  jury  that  the  burden  of  proof 
was  on  the  plaintiff  as  to  all  material  alle- 
gations of  the  declaration.  Some  of  these 
allegations  were  admitted  and  uncontrovert- 
ed,  or  fully  proved  by  uncontradicted  evi- 
dence. This  fully  justified  refusal  of  the 
instruction.  Kuykendall  v.  Fisher,  61  W. 
Ya.  87,  56  S.  E.  48,  8  L.  R.  A.  (N.  S.)  94,  11 
Ann.  Cas.  700;  Parker  v.  B.  &  I*.  Ass'n,  55 
W.  Va.  134.  46  S.  B.  811. 

[7]  No.  6  is  bad  because  it  attempted  to 
make  the  issue  turn  on  the  questions  of  ac- 
tual authority,  or  ratification  of  unauthor- 
ized action.  Evidence  of  apparent  authority, 
sufficing  to  sustain  the  issue,  was  wholly 
ignored  by  it.  To  say  the  least,  it  would 
have  been  misleading  In  that  it  failed  to  de- 
fine or  extend  ratification  so  as  to  Include 
estoppel,  based  upon  evidence  of  apparent 
authority. 

Seeing  no  error  in  the  judgment,  we  af- 
firm it. 

(70  W.  Va.  40D) 

AMERICAN  NAT.  BANK  OP  BLUEFIELD 

v.  RITZ. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1912.    Rehearing  Denied 

April  26,  1912.) 

(Syllabus  hy  the  Court.) 

Banks  and  Banking  (§  116*)  —  Functions 
and  Dealings  —  Representation  by  Of- 
ficer—Notice. 

Knowledge  by  one  of  the  officials  of  a 
bank,  acquired  in  a  capacity  other  than  as  its 
representative,  relating  to  infirmity  in  com- 
mercial paper  offered  for  discount,  is  not  no- 
tice to  tne  bank  when  that  official  is  also  an 
officer  of  the  corporation  seeking  the  discount 
and  has  an  interest  in  the  transaction  so  ad- 
verse to  the  bank  that  the  reasonable  presump- 
tion is  that  he  would  not  communicate  the 
knowledge  to  it. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  282-287;  Dec.  Dig.  § 
116.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  the  American  National  Bank  .of 
Bluefield  against  Harold  A.  Ritz.  From  a 
judgment  for  defendant,  plaintiff  brings  er- 
ror.   Reversed,  and  new  trial  awarded: 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  4s  Rep'r  Indexes 
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Sanders  &  Crockett,  for  plaintiff  In  error. 
A.  W.  Reynolds,  D.  E.  French,  John  M.  Mc- 
Grath,  and  Russell  S.  Ritz,  for  defendant  in 
error. 

ROBINSON,  X  By  this  action  in  debt,  the 
plaintiff  bank  seeks  to  recover  from  defend- 
ant the  amount  of  two  negotiable  notes  which 
he  endorsed.  The  notes  were  made  by  the 
Southern  West  Virginia  Fuel  Company,  and 
were  discounted  by  the  plaintiff  for  the  bene- 
fit of  that  company. 

Fowler,  at  whose  request  defendant  endors- 
ed, was  president  of  the  fuel  company,  and 
also  president  of  the  bank — a  director  in 
both  corporations.  Defendant  also  was  a 
director   In  both  corporations. 

Defendant  filed  a  special  plea  in  which 
he  avers,  substantially,  that  he  was  merely 
an  accommodation  endorser  of  the  notes  at 
the  request  of  Fowler  as  president  of  the 
fuel  company;  that  Fowler  represented  to 
him  that  the  company  was  sorely  in  need  of 
funds  and  money  must  be  raised  for  its  use 
by  discounting  notes;  that  he  signed  the 
notes  with  a  distinct  agreement  between 
himself  and  Fowler  that  the  other  directors 
of  the  company  would  endorse  them  before 
they  were  discounted;  that  it  was  also 
agreed  that  the  notes  should  not  be  used  un- 
til a  writing  was  signed  by  all  the  endorsers 
stipulating  that  the  directors  of  the  com- 
pany as  endorsers  were  liable  only  in  pro- 
portion to  their  stock;  that  such  a  writing 
was  prepared  by  defendant  and  was  signed 
by  him,  Fowler  and  Shands;  that  Fowler 
was  to  obtain  the  signatures  of  the  other 
directors  to  this  writing  as  well  as  to  the 
notes;  that,  notwithstanding  these  agree- 
ments, Fowler  had  the  notes  discounted  at 
the  bank,  endorsed  only  by  himself,  the  de- 
fendant and  Shands,  without  the  endorse- 
ment of  the  four  other  directors  and  without 
securing  these  others  to  sign  the  writing 
relating  to  the  extent  of  liability;  and  that, 
at  the  time  the  notes  were  discounted,  the 
bank  had  notice  of  these  agreements  in  the 
premises  and  was  therefore  advised  of  the 
infirmity  of  the  paper  in  relation  to  defend- 
ant when  it  became  the  holder  of  the  same. 

A  trial  by  jury  iesulted  in  a  verdict  and 
judgment  for  defendant.  Plaintiff,  by  writ 
of  error,  comes  seeking  a  reversal. 

Defendant  rests  his  case  on  the  assertion 
that  the  bank  had  notice  of  the  infirmity  in 
the  paper  through  the  knowledge  of  Fowler, 
its  president  and  managing  officer.  That 
knowledge,  it  will  be  observed,  Fowler  ob- 
tained as  an  officer  of  the  fuel  company.  It 
did  not  come  to  him  as  an  officer  of  the  bank. 

An  instruction  was  given  on  behalf  of  de- 
fendant over  the  objection  of  plaintiff.  It  is 
as  follows:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  in  this 
case  that  William  E.  Fowler  was  President 
of  the  American  National  Bank,  the  plaintiff 
in  this  case,  and  that  he  agreed  with  the 
defendant  that  the  notes  sued  on  in  this 


case,  or  the  notes  for  which  said  notes,  on 
either  of  them,  is  a  renewal,  should  not  be 
discounted  at  said  bank  until  they  had  been 
endorsed  by  William  E.  Fowler,  William 
Shands,  J.  Lee  Harne,  S.  M.  Smith,  W.  P. 
Hawley,  F.  L.  Black  and  the  defendant,  Di- 
rectors of  the  Southern  West  Virginia  Fuel 
Company,  and  that  said  notes  should  not  be 
discounted  at  said  Bank  until  the  written 
agreement  introduced  in  evidence  in  this  case 
had  been  signed  by  all  of  said  directors  of 
the  Southern  West  Virginia  Fuel  Company, 
and  if  the  jury  further  believe  from  the 
evidence  in  this  case  that  the  said  William 
E.  Fowler  violated  the  said  agreement  with 
the  defendant  by  causing  the  said  notes 
to  be  discounted  and  the  amount  thereof 
placed  to  the  credit  of  the  said  Southern 
West  Virginia  Fuel  Company  without  the 
endorsements  of  all  the  persons  aforesaid 
and  without  all  of  said  persons  having  sign- 
ed the  said  contract  In  accordance  with  the 
said  agreement,  then  the  jury  shall  find  for 
the  defendant"  Plainly,  this  instruction  as- 
sumes that  the  knowledge  which  Fowler  had 
of  the  agreement  that  the  notes  were  not  to 
be  delivered  until  the  proposed  endorsements 
and  signatures  were  obtained  was  notice  to 
the  bank  of  which  he  was  president.  Was 
the  trial  court  justified  in  thus  virtually  as- 
suming as  matter  of  law  that  notice  to  Fow- 
ler was  notice  to  the  bank? 

It  does  not  appear  that  the  exclusive  man- 
agement of  the  bank  had  been  committed 
to  Fowler.  No  resolution  of  the  directors 
or  long  existing  custom  held  out  to  the  pub- 
lic establishes  that  he  had  the  power  to  act 
absolutely  in  behalf  of  the  bank.  It  is  not 
shown  that  he  alone  was  the  bank,  so  that 
there  could  be  no  other  channel  of  notice  to 
it  On  the  other  hand  it  appears  that  the 
bank  had  a  full  board  of  directors.  It  is 
not  proved  that  they  were  so  derelict  in  their 
duties  that  those  duties  necessarily  passed  to 
Fowler.  We  must  assume  that  they  were 
managing  the  bank  as  the  law  required  them 
to  do,  since  it  does  not  appear  that  they 
were  not.  Besides,  the  bank  had  an  active 
cashier,  who  was  also  a  director.  We  must 
assume  that  he  exercised  his  powers  as  a  di- 
rector and  as  the  cashier.  The  identity  of 
Fowler  and  the  bank  were  not  the  same.  He 
was  not  the  bank — he  was  merely  one  of  its 
agents.  So  there  were  others  entitled  to  in- 
formation in  the  affairs  of  the  bank.  There 
were  other  officers  to  whom  it  was  Fowler's 
duty  to  communicate  knowledge  received  by 
him  affecting  the  bank,  and  to  whom  it  must 
ordinarily  be  presumed  he  would  communi- 
cate such  knowledge.  They  had  the  power 
to  disapprove  his  acts. 

The  general  rule  that  knowledge  or  notice 
on  the  part  of  'the  agent  is  notice  to  the 
principal  is  based  on  the  duty  of  the  agent  to 
communicate  all  material  information  to  his 
principal  and  the  presumption  that '  he  has 
done  so.  In  short  this  rule  rests  on  the 
presumption  that  the  agent  will  do  his  duty 
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to  the  principal  'by  communicating  material 
Information  to  the  latter.  The  rule  cannot 
stand  without  this  presumption.  In  this  case, 
the  presumption  does  not  arise.  It  is  not  to 
be  presumed  that  Fowler  communicated  to 
the  other  officers  of  the  bank  the  knowledge 
which  he  had' as  to  the  infirmity  in  the  notes. 
It  was  to  his  interest  to  remain  silent  He 
was  president  of  the  corporation  which  need- 
ed the  funds  by  a  discount* of  the  notes.  He 
was  acting  for  an  interest  which  was  adverse 
to  the  interest  of  the  bank.  So  an  exception 
to  the 'general  rule  applies.  That  exception 
prevails  "in  case  of  such  conduct  by  the 
agent  as  raises'  a  clear  presumption  that  he 
would  not  communicate  the  fact  in  contro- 
versy, as  where  the  agent  acts  for  himself 
in  his  own  interest  and  adversely  to  that  of 
the  principal."  1  Amer.  &  Eng.  Enc.  Law, 
1145.  "No  agent  who  is  acting  In  his  own 
antagonistic  interest  or  who  is  about  to  com- 
mit a  fraud  by  which  his  principal  will  be 
affected* does  in  fact  Inform  the  latter,  and 
any  conclusion  drawn  from  a  presumption 
that  he  has  done  so  is  contrary  to  all  ex- 
perience of  human  nature."  Gunster  v. 
Scranton,  etc.,  Co.,  181  Pa.  327,  37  AtL  550, 
59  Am.  St.  Rep.  650. 

Defendant  was  a  director  of  the  bank  and 
of  course  knew  that  Fowler  was  also  a  di- 
rector and  the  president  He  also  knew  that 
Fowler  in  the  particular  transaction  of  the 
discount  of  these  notes  had  an  interest  ad- 
verse to  the  bank.  Defendant,  therefore, 
could  not  rely  on  the  mere  knowledge  which 
Fowler  had  received  in  a  transaction  outside 
of  his  line  of  duty  as  a  bank  official  as  be- 
ing notice  to  the  bank.  He  was  bound  to 
observe  that  this  knowledge  was  not  the 
kind  of  notice  to  an  officer  that  is  directly 
imputable  to  the  bank  in  any  event,  but  that 
to  make  it  notice  there  must  be  a  presump- 
tion that  Fowler  would  communicate  it  to 
the  bank.  He  could  not  rely  on  such  a  pre- 
sumption, for  he  well  knew  Fowler's  adverse 
interest  Under  such  circumstances  he 
should  have  given  direct  notice  to  the  bank, 
If  he  desired  to  protect  himself.  He  should 
have  given  notice  that  would  be  presumed  to 
reach  the  bank.  Instead,  defendant  in  fact 
constituted  Fowler  as  his  agent  to  see  the 
notes  perfected  and  the  writing  fully  signed, 
entrusting  that  agent  with  negotiable  instru- 
ments which  he  could  pass  to  an  innocent 
holder  and  thereby  bind  defendant  If  there 
is  loss  should  it  not  fall  on  defendant?  He 
should  have  observed  that  he  placed  Fowler 
in  a  position  to  have  the  bank  innocently 
part  with  its  funds  on  the  faith  of  paper 
that  appeared  sound  on  its  face.  True,  the 
best  of  men  sometimes  neglect.  But  duty 
to  himself,  as  well  as  duty  to  the  bank  of 
which  he  was  a  director,  demanded  that  he 
do  more  for  the  protection  of  both  himself 
and  the  bank  than  he  did.  Applicable  to  this 
case  are  the  following :  "If  the  third  person 
has  notice  of  the  agent's  adverse  interest  In 
a  former  transaction  in  regard  to  which  the 


agent  was  acting  not  for  the  bank,  and  the 
knowledge  gained  in  such  a  transaction  is 
such  that  needs  to  be  communicated  to  the 
bank  in  order  to  bind  it  that  is  to  say,  if  it 
is  knowledge  acquired  by  the  officer  outside 
of  his  duties,  there  will  be  no  presumption 
of  a  communication  where  the  officer  has  an 
interest  or  a  duty  in  concealing  the  matter." 
Zane  on  Banks  and  Banking,  sec.  112.  "If 
the  third  party,  C,  knows  that  A  has  an 
adverse  Interest  tending  to  cause  him  to  with- 
hold his  knowledge  from  B.  the  bank,  C. 
has  no  right  to  regard  A  and  B.  as  Identical 
in  the  transaction,  and  cannot  hold  B." 
Morse  on  Banks  and  Banking,  §  106. 

It  is  submitted  that  the  evidence  shows 
that  the  board  of  directors  did  not  pass  the 
discount  of  the  notes,  but  that  the  same  was 
done  by  Fowler  alone.  That  cannot  alter  the 
case.  They  could  have  overthrown  his  act. 
Though  Fowler  took  the  paper  from  himself 
Into  the  bank,  It  must  be  presumed  that  the 
other  officials  who  were  disinterested  and 
qualified  to  act  on  that  paper  acquiesced  in 
his  action  only  because  they  had  no  notice  of 
the  infirmity  in  the  notes.  It  is  not  reason- 
able to  think  that  these  disinterested  of- 
ficials would  have  silently  approved  his  ac- 
tion if  they  had  known  what  he  knew  about 
the  paper.  These  disinterested  officers  of 
the  bank  received  the  paper  as  regular  and 
valid.  Defendant  cannot  rely,  as  he  under- 
takes to  do,  on  a  conduit  of  notice  that  did 
not  lead  to  the  real  entity — the  bank  itself 
through  its  disinterested  officers.  To  hold 
that  Fowler  as  president  acted  alone  for  the 
bank  and  that  he  had  absolute  power  to  bind 
it  for  his  own  private  Interests  or  those  of  a 
company  in  which  he  was  privately  interest- 
ed, notwithstanding  there  were  other  officials 
of  the  bank  who  naturally  would  have  inter- 
vened in  its  behalf  if  the  knowledge  which 
he  possessed  had  been  known  to  them,  would 
mean  no  regard  for  the  interests  of  deposi- 
tors and  stockholders. 

In  the  transaction  of  the  discount  of  the 
notes,  Fowler  was  acting  really  not  for  the 
bank  but  for  other  interests — those  of  the 
fuel  company.  The  directors  who  permitted 
the  paper  to  remain  as  the  property  of  the 
bank  acted  for  It.  Fowler's  interest  was  so 
adverse  to  the  bank  that  he  was  disqualified 
from  representing  It  A  reputable  authority 
says:  "When  an  agent  of  a  corporation  him- 
self contracts  with  the  company,  or  other- 
wise deals  with  it  in  a  transaction  in  which 
his  interests  are  opposed  to  the  Interests  of 
the  company,  his  knowledge  will  not  be  deem- 
ed the  knowledge  of  the  company  as  to  mat- 
ters connected  with  the  transaction;  for  the 
agent  could  not  represent  the  company  in 
such  a  transaction.  So  if  a  person  is  an 
officer  of  two  companies,  and  these  companies 
enter  into  dealings  with  each  other,  the 
knowledge  of  the  common  officer  cannot  be 
attributed  to  either  company  in  a  transac- 
tion in  which  he  did  not  represent  it"    1 
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Morawetx  on  Private  Corporations  (2d  Ed.) 
§  540c  And  says  Mr.  Justice  Mitchell  in 
Gunster  v.  Scranton,  etc.,  Co.,  supra:  "If  It 
be  urged,  as  in  some  cases,  that  the  principal 
having  put  the  agent  in  his  place  should,  as 
a  matter  of  public  policy,  be  held  answera- 
ble for  all  the  latter  does,  a  sound  answer  is 
suggested  by  the  court  in  Allen  v.  So.  Boston 
R.  R.,  160  Mass.  200,  206  [22  N.  E.  917,  5  L. 
R.  A.  716,  15  Am.  St  Rep.  185],  that  an  in- 
dependent fraud  committed  by  an  agent  on 
his  own  account  is  beyond  the  scope  of  his 
employment,  and  bears  analogy  to  a  tort  wil- 
fully committed  by  a  servant  for  his  own  pur- 
poses, and  not  as  a  medns  of  performing  the 
business  intrusted  to  him  by  his  master." 

By  claiming  the  notes  and  suing  on  them, 
the  bank  did  not  adopt  Fowler's  act  in  dis- 
counting the  notes  with  notice.  All  that  the 
bank  adopted  of  his  act  is  what  it  knew  of 
the  act  As  far  as  it  appeared  to  the  bank, 
the  notes  which  Fowler  passed  Into  the  bank 
as  agent  of  the  fuel  company  and  received  as 
agent  of  the  bank  were  entirely  regular  and 
valid.  The  bank  took  the  notes  as  paper  of 
that  character.  Why  should  its  insistence 
for  payment  charge  it  with  an  adoption  It 
never  intended  to  make — one  that  in  reason 
cannot  be  imputed  to  it? 

The  giving  of  the  instruction  for  defendant 
was  error.  The  instructions  requested  by 
plaintiff  properly  presented  the  law  of  the 
case,  In  view  of  the  evidence.  We  deem  it 
unnecessary  to  discuss  plaintiff's  objection  to 
the  Bpeclal  plea,  based  on  the  ground  that 
proof  under  it  violates  the  rule  that  parol 
evidence  Is  not  admissible  to  change  a  writ- 
ten contract  It  suffices  to  say  that  proof  of 
the  plea  is  admissible. 

The  judgment"  will  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded.  Plaintiff 
asks  for  judgment  here,  but  it  does  not  plain- 
ly appear  that  defendant  cannot  make  a  dif- 
ferent case  at  another  trial.  He  may  be  able 
to  prove  notice. 


(70  W.  Va.  402) 

RUTHERFORD  v.  CITY  OF  WILLIAMSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1912.     Rehearing  Denied 

April  26,  1912.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Bbbob  (5  536*) —Record — 
Scope  and  Contents— Bill  op  Exceptions. 

A  bill  of  exceptions  is  sufficiently  identified 
if  be  signed  and  certified  by  the  trial  judge, 
and  designated  in  his  certificate  by  the  words 
or  numbers  placed  upon  it  for  identification, 
and  be  described  in  the  same  manner  in  the 
order  making  it  a  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §ft  2402,  2403;  Dec  Dig.  § 
536.*] 

2.  Municipal  Corporations  (§  385*)—  Pub- 
lic Improvements— Damages  —  Change  of 
Grade  of  Street. 

If  a  municipality  lay  out  and  open  its 
streets  to  public  use  on  the  natural  grade,  and 


permit  lot  owners  to  build  on  their  lota  abut- 
ting thereon,  with  reference  to  such  natural 
{trade,  it  becomes  liable  in  damages  to  such 
ot  owners  for  injury  resulting  from  a  subse- 
quent change  in  the  grade  line. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  925-928;  Dec.  Dig. 

3.  Municipal  Corporations  (§  753*)— Torts 
—Acts  of  Officers. 

A  municipality  acts  through  its  authorised 
officers,  and  is  not  liable  for  the  acts  of  such 
of  its  officers  as  have  no  authority  in  the  prem- 
ises. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  1584,  1586;  Deo. 
Dig.  {  753.*! 

4.  Municipal  Corporations  (§   753*)— Pub- 
lic Improvements— Acts  of  Officers. 

A  city,  whose  council  is  given  the  power 
and  authority,  by  its  charter,  to  "open,  alter, 
grade  and  keep  in  good  repair  [its]  roads, 
streets,  and  alleys,  *  *  *  and  to  order  the 
pavement,  sidewalk,  *  *  *  to  be  kept  in 
good  order,"  is  not  liable' to  a  lot  owner  for  the 
unauthorized  act  of  its  mayor  in  causing  such 
lot  owner  to  lay  a  sidewalk  along  the  street  in 
front  of  his  lot  in  such  way  as  to  injure  his  lot. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1584,  1586;  Dec 
Dig.  §  753.*] 

5.  Municipal  Corporations  (§  395*)—  Pub- 
lic Improvements— Damages. 

The  true  measure  of  damages  to  a  lot 
abutting  on  a  street,  occasioned  by  a  change  in 
the  grade  line  of  the  street,  is  the  difference  be- 
tween the  value  of  the  lot  immediately  before 
and  its  value  immediately  after  the  street  im- 
provement, less  any  special  or  peculiar  benefits 
to  the  lot  because  of  the  improvement  of  the 
street,  but  leaving  out  of  account  such  general 
benefits  as  accrue  to  it  in  common  with  other 
property  similarly  situated. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  946-948;  Dec  Dig. 
§  395.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

6.  Municipal  Corporations  (§  394*)— Pub- 
lic Improvements— Damages. 

Where  the  excavation  in  a  street  for  a 
sidewalk  made  it  necessary  to  build  a  retaining 
wall  to  preserve  an  adjoining  owner's  property 
and  to  protect  it  from  further  injury,  it  is 
proper  to  take  into  consideration  the  reason- 
able cost  of  building  the  wall  in  estimating 
damages.  % 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  938,  945;  Dec.  Dig. 
S  394.*] 

7.  Evidence  (§  502*)— Public  Improvements 
—Damages— Examination  of  Witness. 

In  an  action  against  a  city  for  damages 
from  the  change  of  grade  of  a  street,  it  was 
not  error  to  refuse  to  permit  counsel  for  the 
city-,  on  cross-examining  witnesses  in  relation 
to  the  matter  of  damages,  to  aak  them  if,  in 
making  their  estimate,  they  took  into  account 
any  special  benefits- accruing  to  plaintiff's  prop- 
erty, where  there  was  no  evidence  of  such 
benefits  shown,  being  general  in  their  nature. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f§  2306,  2307;  Dec  Dig.  §  502.*] 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  A.  G.  Rutherford  against  the 
City  of  Williamson.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
remanded  for  new  trial. 


•For  other  cases  see  some  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  Ne.  Series  A  Rep'r  Indexes 
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G.  R.  €.  Wiles  and  Campbell,  Brown  A 
Davis,  for  plaintiff  in  error.  Sheppard, 
Goodykoontz  &  Scherr,  for  defendant  In  er- 
ror. 

WILLIAMS,  J.  A  G.  Rutherford  recover- 
ed a  judgment  for  $276  against  the  city  of 
Williamson,  in  the  circuit  court  of  Mingo 
county,  as  damages  for  an  alleged  injury  to 
his  real  estate,  occasioned  by  excavations 
for  the  laying  of  sidewalks  on  a  level  with 
the  grade  line  of  two  streets  abutting  there- 
on, and  the  city  has  brought  the  case  here 
on  writ  of  error. 

[1]  The  motion  to  dismiss  the  writ,  for 
the  alleged  reason  that  the  bill  of  exceptions 
which  embodies  the  evidence  was  not  prop- 
erly certified  by  the  judge  and  identified  by 
the  order  making  it  a  part  of  the  record, 
must  be  overruled.  There  are  a  number  of 
bills  of  exceptions,  and  they  are  all  identi- 
fied in  the  order  by  numbers,  as  No.  1,  No. 
2,  etc.  No.  1  embodies  the  evidence.  It  be- 
gins on  page  14  of  the  record  and  ends  on 
page  186.  The  judge  signs  a  certificate,  at 
the  conclusion  of  it,  stating  that  it  contains 
all  the  evidence,  and  identifies  it  as  "bill  of 
exceptions  No.  1."  The  vacation  order,  mak- 
ing it  a  part  of  the  record,  identifies  it  in 
the  same  manner.  This  makes  its  identity 
reasonably  certain,  which  Is  all  that  the  law 
requires.  Duckworth  v.  Stalnaker,  68  W.  Va. 
197,  69  S.  EL  850  (pt  13,  Syl.);  Marshall  v. 
Stalnaker  et  al.,  74  S.  B.  48,  recently  decided 
by  this  court,  but  not  yet  officially  reported. 

[?]  Plaintiff's  lot  is  situated  at  the  corner 
of  Second  avenue  and  Dickinson  street, 
which  were  opened  and  used  as  public  streets, 
on  the  natural  grade  line,  for  a  number  of 
years.  Plaintiff  had  built  his  house  with 
reference  to.  the  natural  grade.  His  declara- 
tion avers  that  the  city  thereafter  lowered 
the  natural  grade  line  of  these  two  streets, 
and  hereby  damaged  his  lot  The  declaration 
states  a  good  cause  of  action,  and  the  de- 
murrer was  properly  overruled.  Harman  v. 
Bluefleld,  73  S.  B.  296;  Blair  v.  Charleston, 
43  W.  Va.  62,  26  S.  B.  341,  35  L.  R.  A.  852, 
64  Am.  St  Rep.  837.      . 

[S,  4]  But  counsel  for  the  city  insist  that  it 
has  never  changed  the  grade  line  on  Dick- 
inson street,  and  has  not  established  any 
grade  line  for  that  street  The  majority  of 
plaintiff's  evidence  proves  that  his  chief 
cause  of  complaint  is  on  account  of  an  exca- 
vation along  Dickinson  street,  which  he 
made  himself,  for  the  purpose  of  laying  a 
public,  cement  sidewalk.  This  excavation 
was  from  four  to  five  feet  deep  in  places, 
and  made  it  necessary  for  plaintiff  to  build 
a  retaining  wall  to  protect  his  lot  But  if 
the  city  did  not  fix  a  grade  line,  and  did 
not  direct  plaintiff  to  build  the  sidewalk,  it 
ought  not  to  be  held  liable.  The  proof  Is 
that  the  mayor  employed  an  engineer  to  run 
a  line  on  Dickinson  street  and  then  told 
plaintiff  to  lay  the  sidewalk  by  the  engineer's 
stakes,  which  plaintiff  did.     But  the  engi- 


neer was  not  the  city  engineer;  nor  Is  there 
any  proof  that  the  mayor  was  authorized  to 
employ  him,  or  that  the  council  adopted  his 
survey  as  the  grade  line,  or  that  he  ever 
reported  his  work  to  them.  The  mayor  acted 
beyond  the  scope  of  his  authority,  and,  the 
council  not  having  ratified  his  acts,  the  city 
cannot  be  held  liable.  A  municipality  acts 
through  its  authorized  officers;  and  it  cannot 
be  held  liable  for  the  acts  of  those  who  have 
no. authority  in  the  premises.  In  Gardner  v. 
City  of  St  Joseph,  96  Mo.  App.  657,  71  S. 
W.  63,  the  court  says:  "The  city  can  only 
be  held  responsible  for  the  acts  of  its  officers 
and  agents  in  changing  the  grade  of  a  street 
when  the  change  is  authorized  by  ordinance." 
To  the  same  effect  is  Page  v.  Belvin,  88  Va. 
985,  14  S.  EL  843. 

By  its  charter,  the  council  of  the  city  of 
Williamson  is  given  power  to  "lay  off,  vacate, 
close,  open,  alter,  grade  and  keep  .in  good 
repair  the  roads,  streets,  and  alleys  *  *  •; 
to  regulate  the  width  of  the  pavements  and 
sidewalks  on  the  streets  and  alleys  and  to 
order  the  pavement  sidewalk,  *  *  *  to 
be  kept  in  good  order/'  etc.  The  common 
council  is  the  legislative  body  of  the  city,  and 
to  it  the  Legislature  has  delegated  the  au- 
thority and  power  to  determine  the  locations 
and  grades  of  its  streets,  and  to  keep  them 
in  repair.  This  authority,  being  delegated 
to  the  council,  cannot  be,  by  it,  delegated  to 
another.  Dillon,  Munic.  Corp.  (5th  Ed.)  f 
244;  2  Abbott  Munic.  Corp.  §  517;  Page  v. 
Belvin,  supra;  Gross  v.  Morrlstown,  18  N.  J. 
Eq.  305;  Zottman  v.  San  Francisco,  20  Gal. 
96,  81  Am.  Dec  96;  Mayor  v.  Porter,  18  Md. 
284,  79  Am.  Dec.  686;  Ruggles  v.  Collier,  43 
Mo.  353;  Thomson  v.  Boonevllle,  61  Mo.  282; 
Smith  v.  Stephens,  10  Wall  321,  19  L.  Ed. 
933.  This  does  not  mean,  however,  that  a 
city  council,  having  control  of  the  streets, 
cannot  delegate  to  some  one  else,  or  to  a 
committee  of  its  own  members,  the  perform- 
ance of  merely  ministerial  duties,  such,  for 
instance,  as  making  surveys,  superintending 
the  work  of  construction,  and  the  like.  But 
it  cannot  delegate  its  authority  where  dis- 
cretion and  judgment  are  to  be  exercised,  as 
in  the  case  of  opening  a  public  street  or 
adopting  a  grade  line  for  it  In  respect  to 
these  things,  it  is  invested  with  a  legislative 
discretion;  and  the  familiar  maxim  that  au- 
thority once  delegated  cannot  be  redelegated 
applies.  Dancer  v.  Mannington,  50  W.  Va. 
323,  40  S.  E.  475;  Brannon's  Fourteenth 
Amendment,  212;  15  A.  &  E.  E.  L.  (2d  Ed.) 
742. 

There  is  no  evidence  in  the  record  of  any 
official  action  taken  by  the  city  council  in 
respect  to  Dickinson  street  Plaintiff  Intro- 
duced a  copy  of  an  order  of  the  common 
council,  passed  on  September  3,  1906,  which 
reads  as  follows,  viz.:  "On  motion,  it  is  or- 
dered that  all  property  owners  west  of  fill 
on  2nd  Ave.  to  Prlchard  St,  be  compelled  to 
lay  a  6%  ft  concrete  sidewalk,  according  to 
grade  of  city  engineer."    But  this  order  does 
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not  embrace  Dickinson  street,  which  runs  at 
right  angles  to  Second  avenue.  Moreover, 
this  is  no  evidence  that  the  city  engineer  ever 
located  a  grade  line  for  Dickinson  street. 
After  Day  ran  the  line  on  Dickinson  street, 
at  the  instance  of  the  mayor,  the  city  did  a 
little  excavating  in  the  road,  on  that  street, 
but  not  for  the  purpose  of  permanently  im- 
proving the  street,  and  the  excavation .  was 
not  down  to  the  line  run  by  Day.  But  that 
excavation  is  not  the  thing  of  which  plaintiff 
complains.  It  is  the  excavation  for  the  side- 
walks on  both  streets  which  he  says  injured 
his  property.  But  there  is  no  evidence  that 
the  city  council  authorized  the  laying  of  the 
sidewalk  on  Dickinson  street,  or  that  it 
adopted  Day's  grade  line,  and  consequently 
no  proof  of  the  city's  liability  for  the  injury 
occasioned  by  excavating  for  the  sidewalk  on 
that  street.  In  building  the  sidewalk  on 
Dickinson  street,  plaintiff  seems  to  have  act- 
ed on  two  erroneous  assumptions:  (1)  That 
the  ordinance,  above  quoted,  required  him 
to  lay  a  sidewalk  on  that  street;  and  (2) 
that  the  mayor  had  the  power,  independent 
of  the  council,  to  establish  a  grade  line  which 
would  be  binding  on  the  city.  But  his  mis- 
understanding of  the  ordinance  certainly 
would  give  no  cause  of  action  against  the 
city;  and  the  law  is  well  settled  that  it  can- 
not be  held  liable  for  the  unauthorized  acts 
of  its  officers.  So  far  as  the  record  discloses, 
the  mayor  acted  without  color  of  authority 
in  causing  plaintiff  to  lay  the  sidewalk  on 
Dickinson  street.  It  was  therefore  error  to 
admit  evidence  of  damages  in  relation 
thereto. 

In  respect  to  the  damages  claimed  on  ac- 
count of  the  excavation  for  the  sidewalk  on 
Second  avenue,  plaintiff's  case  stands  on  a 
much  better  footing.  The  city,  acting  through 
its  council,  established  a  permanent  grade 
line,  and  paved  Second  avenue  in  1906.  But 
the  city  had,  previous  to  that  time,  plowed 
and  scraped  it,  and  had  lowered  the  natural 
grade;  but  Just  when  the  excavation  was 
made  does  not  clearly  appear.  Plaintiff 
bought  his  lot  in  1901,  and,  if  the  work  was 
done  before  tnat  time,  he  cannot  complain  of 
it.  He  says  he  thinks  it  was  in  1902.  But 
witness  Thompson,  who  was  one  of  the  con- 
tractors that  did  the  work,  says  it  was  in 
1900;  and  a  copy  of  the  order  of  the  council, 
appropriating  money  to  pay  this  witness  and 
his  co-contractor,  Lemaster,  for  moving  dirt 
in  the  streets  and  making  fills,  bears  date 
the  9th  of  November,  1900.  This  documenta- 
ry evidence  would  seem  to  Indicate  that  wit- 
ness Thompson  is  more  nearly  correct  in  his 
recollection  of  the  time  than  plaintiff  is. 
However,  the  time  of  that  work  is  not  very 
material,  for  the  reason  that  plaintiff  him- 
self admits  that,  if  it  had  not  been  for  the 
laying  of  the  sidewalk  on  Second  avenue,  he 
would  not  consider  that  he  had  been  damag- 
ed very  much  on  account  of  the  permanent 
improvement  of  that  street  Furthermore, 
the  testimony  of  Mr.  Gaujot,  who  was  then 


city  engineer,  proves  that  the  establishment 
of  the  permanent  grade  line  on  Second  ave- 
nue by  him  in  1906  made  very  little  change 
In  the  surface,  of  the  street  from  what  he 
then  found  it  He  says  that  the  paving  of 
the  street  raised  the  grade  line  in  front  of 
plaintiff's  property  from  a  foot  to  18  Inches. 
This  restored  it  more  nearly  to  the  natural 
surface  grade  than  it  was  when  he  bought 
the  lot  But  the  thing  of  which  plaintiff 
complains  is  the  excavation  which  was  made 
in  order  to  bring  the  sidewalk  down  to  a 
level  with  the  curb  line.  If  he  was  thereby 
injured,  he  has  a  right  to  recover,  because 
the  ordinance  passed  by  the  city  council  re- 
quired him  to  lay  a  sidewalk  on  Second  ave- 
nue, on  a  line  with  the  curb.  No  witness, 
however,  undertakes  to  state  what  is  a  fair 
estimate  of  the  damages  on  Second  avenue 
alone.  The  evidence,  relating  to  damages, 
Includes  the  damages  resulting  from  the 
laying  of  sidewalks  on  both  Second  avenue 
and  Dickinson  street  The  cost  of  building 
the  retaining  wall  along  the  line  of  plaintiff's 
property  on  both  streets  is  given  as  their 
estimate  of  plaintiff's  damages  by  many  of 
his  witnesses.  The  wall  was  built  around 
the  corner  and  along  both  streets;  and  the 
highest  part  of  it  is  on  Dickinson  street  No 
witness  gives  a  separate  estimate  of  damages 
on  Second  avenue. 

[6]  Plaintiff  is  entitled  to  such  damages,  if 
he  has  sustained  any  on  account  of  the  ex- 
cavation on  Second  avenue,  as  will  make 
him  whole.  But,  in  estimating  his  damages* 
the  city  is  entitled  to  have  set  off  against 
them  such  special  or  peculiar  benefits,  if 
any,  as  have  accrued  to  the  property  on  ae* 
count  of  the  improvement.  It  Is  difficult  to 
define  what  is  meant  by  special  benefits,  and 
we  will  not  undertake  to  give  a  general  def- 
inition. But,  whatever  they  are,  they  cer- 
tainly are  not  such  benefits  as  are  shared,  in 
common,  by  owners  of  other  property  sit- 
uated on  the  same,  street  These  common, 
or  general,  benefits  the  property  owner  is  en- 
titled to  as  a  taxpayer;  and,  in  estimating 
his  damages,  he  is  not  to  be  charged  with 
any  enhancement  in  *alue  of  his  property  on 
account  thereof.  The  rule  for  estimating 
damages,  in  cases  such  as  this,  is,  no  doubt 
a  fair  one;  but  It  is  attended  with  Buch 
complications  as  to  make  its  practical  ap- 
plication difficult  It  is  hard  to  estimate  the 
value  of  property  immediately  after  a  street 
Improvement,  and  leave  out  of  consideration 
the  general  benefit  accruing  to  it  from  the 
improvement  Yet  this  is  what  the  rule  re- 
quires, and,  in  view  thereof,  a  property 
owner  may  be  entitled  to  recover  damages, 
notwithstanding  his  property  may  have  a 
•greater  market  value  Just  after  the  Improve- 
ment is  made  than  it  had  immediately  be- 
fore. In  Harman  v.  Bluefleld,  73  S.  E.  296, 
recently  decided  by  us,  we  laid  down  the 
following  rule  for  estimating  damages  to 
property  on  account  of  street  improvements, 
viz.:    "The  true  measure  of  damages  to  a 
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lot  abutting  on  a  street,  occasioned  by  a 
change  in  the  grade  line  of  the  street,  Is  the 
difference  between  the  value  of  the  lot  Im- 
mediately before  and  Its  value  Immediately 
'after  the  street  Improvement,  less  any  spe- 
cial or  peculiar  benefits  to  the  lot  because 
of  the  improvement  of  the  street,  but  leav- 
ing out  of  account  such  general  benefits  as 
accrue  to  it  in  common  with  other  property 
similarly  situated." 

[8]  if  the  excavation  for  the  sidewalk  on 
Second  avenue  made  it  necessary  to  build  a 
retaining  wall  to  preserve  piaintlfTs  proper- 
ty, and  to  protect  it  from  further  injury,  it 
is  proper  for  the  Jury  to  take  into  considera- 
tion the  reasonable  cost  of  building  the'  wall 
in  estimating  damages.  Harman  v.  Bluefield, 
supra,  and  Godbey  v.  Bluefield,  61  W.  Va. 
604,  57  S.  B.  45.  Many  of  the  witnesses  tes- 
tified that,  in  their  opinion,  the  cost  of  build- 
ing the  wall  would  be  a  fair  estimate  of  the 
damage. 

[7]  It  was  not  error  to  refuse  to  permit 
counsel  for  the  city,  on  cross-examining  cer- 
tain witnesses  in  relation  to  the  matter  of 
damages,  to  ask  them  if,  in  making  their  es- 
timate, they  took  into  consideration  any  spe- 
cial benefits  accruing  to  plaintiff's  property, 
because  there  is  no  evidence  of  any  such  ben- 
efits. So  far  as  the  record  discloses,  all  the 
benefits  to  plaintiff's  property  were  general 
in  their  nature. 

In  view  of  what  we  have  already  said  in 
respect  to  the  want  of  evidence  to  prove  any 
liability  on  the  city  for  the  improvement  of 
Dickinson  street,  it  was  error  to  give  plain- 
tiff's instructions  numbered  1  and  2.  If  they 
had  authorized  the  Jury  to  estimate  damages 
on  account  of  the  change  in  Second  avenue 
alone,  they  would  have  been  correct  De- 
fendant's No.  1  was  properly  refused,  be- 
cause it  does  not  correctly  state  the  rule  for 
the  measure  of  damages.  It  was  error  to 
refuse  defendant's  instructions  Nos.  6  and  7. 

We  reverse  the  Judgment,  set  aside  the 
verdict,  and  remand  the  case  for  a  new  trial. 


(70  W.  Va.  448) 

MALE  v.  MOORE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  5,  1912.     Rehearing  Denied 

April  26,  1912.) 

(Syllabua  by  the  Court.) 

1.  Taxation  (§  734*)— Tax  Sale— Deed. 

To  support  a  tax  sale  and  deed  there 
must  be  a  valid  assessment — one  that  will  im- 
part full  notice  to  the  owner  or  taxpayer  and 
make  the  proceedings  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  §§  1470-1473;   Dec  Dig.  §  734.*] 

2.  Taxation  (§  734*)— Assessment— Ebbob  in 
Name— Validity  of  Sale. 

An  assessment  of  land  under  a  name  so 
erroneous  in  departure  from  the  correct  name 
of  the  person  chargeable  with  the  taxes  as  to 
be  liable  to  mislead  one  whose  duty  it  is  to 
pay  or  whose  right  it  is  to  redeem,  is  invalid 
as  a  basis  of  tax  sale  and  deed  where  the  tax- 


payer or  person  entitled  to  redeem  has  no  no- 
tice of  the  error. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1470-1473;  Dec.  Dig.  §  734.*] 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  hy  Mary  E.  Male  against  John  H. 
Moore.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

C.  O.  Strleby,  for  appellant  J.  Win.  Har- 
man, for  appellee. 

ROBINSON,  J.  The  decree  sets  aside  and 
annuls  a  tax  sale  and  deed  in  relation  to 
plaintiffs  house  and  lot  Defendant,  the 
purchaser  at  the  tax  sale  and  grantee  In 
the  deed,  has  appealed. 

Hornbrook  was  a  former  owner  of  the 
property.  Defendant  claims  it  was  validly 
sold  under  an  assessment  made  in  the  name 
of  this  former  owner.  But  the  assessment 
relied  on  is  in  the  name  of  Hoonbrook.  The 
copy  from  the  land  book,  certified  by  the 
county  clerk,  so  gives  it  A  photograph  of 
the  name  as  it  appears  in  the  assessment  list 
shows  the  same  to  be  Hoonbrook.  One  would 
quite  naturally  so  read  it  The  sheriff  cer- 
tainly so  interpreted  the  name,  for  he  re- 
turned the  taxes  as  delinquent  in  that  name. 
No  wonder  he  could  not  find  Hornbrook  to 
collect  the  taxes  from  him.  Evidently  he 
was  looking  for  one  of  an  entirely  different 
name.  No  wonder  the  taxes  became  delin- 
quent since  they  were  sought  from  one  who 
could  not  be  found — Bought  from  Hoonbrook; 
who  dtd  not  exist 

This  erroneous  assessment  of  the  property 
plainly  misled  the  sheriff  and  his  deputies. 
The  proceedings  as  a  whole  show  that  these 
officers  did  not  consider  the  assessment  as 
one  against  a  person  by  the  name  of  Horn- 
brook. Since  the  assessment  misled  them, 
must  we  not  reasonably  assume  that  it  was 
liable  to  mislead  the  subsequent  owner  of 
the  property  in  seeking  to  pay  the  taxes  or 
to  redeem  from  the  delinquency  and  the  sale? 

The  proceedings  throughout  are  erroneous 
and  misleading.  Though  the  property  was 
erroneously  assessed  and  returned  as  delin- 
quent in  the  name  of  Hoonbrook,  it  was  even 
more  erroneously  advertised  for  sale  in  the 
name  of  Hashbrook.  The  sale  and  deed  were 
made  in  the  name  of  Hoanbrook.  See  how 
many  interpretations  of  the  name  in  the  as- 
sessment roll  were  given  by  the  officers  in 
acting  on  It!  Is  it  at  all  strange  that  the 
plaintiff  did  not  observe  it  to  be  her  prop- 
erty? 

[11  Of  course  errors  in  the  delinquent  list 
and  subsequent  proceedings  are  cured  after 
the  deed  is  made.  But  the  error  in  the  as- 
sessment is  covered  by  no  such  curative 
statute.  There  must  be  a  valid  assessment ; 
otherwise  the  proceedings  are  void.  There 
must  be  notice  to  the  owner  or  taxpayer  by 
an  assessment  that  gives  notice.  A  sale  and 
deprivation  of  property  cannot  stand  with- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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otrt  due  process  6i  law  by  such  a  notice.  The 
assessment  must  be  one  that  will  call  to  the 
owner  or  taxpayer  to  pay  the  laxes.  If  the 
assessment  is  in  a  name  that  does  not  so 
call  to  the  owner  or  taxpayer,  or  the  prop- 
erty is  so  defectively  described  therein  that 
he  is  not  notified  in  relation  to  it,  no  valid 
proceedings  for  sale  can  be  based  on  that 
assessment.  It  must  be  an  assessment  that 
will  give  notice — not  one  that  will  mislead. 
"Care  should  be  taken  that  the  name  given 
in  the  list  be  the  correct  one;  for  any  mis- 
leading error  would  be  fatal.9'  1  Cooley  on 
Taxation  (3d  Ed.)  729.  We  do  not  say  that 
errors  in  names  in  the  assessment  list  will 
always  invalidate  proceedings  for  sale;  for, 
a  taxpayer  may  have  notice  of  an  error  so 
as  to  bind  him.  Or  he  may  pay  under  an 
erroneous  name  and  thereby  adopt  it  so 
that  he  has  notice  of  it  in  the  future.  But, 
in  this  case,  we  have  no  such  showing. 
Here  a  subsequent  owner  was  presumably 
looking  for  the  name  of  a  former  owner 
without  knowledge  of  error  therein.  In  one 
of  our  cases  it  is  pertinently  said:  'The 
name  of  the  former  owner  is  one  of  the  most 
important  requirements  of  all  these  tax  pro- 
ceedings. Nothing  could  be  more  calculated 
to  mislead  and  prejudice  the  owner  than  to 
omit  his  name  from  the  assessment  roll  or 
the  delinquent  or  sales  return.  This  fact 
has  long  been  regarded  in  Virginia  and  this 
state;  and  if  land  were  assessed  in  the 
wrong  name,  or  in  some  name  calculated  to 
mislead  or  deceive  the  true  owner,  such  as- 
sessment and  sale  has  been  held  void  and 
of  no  effect  as  against  the  title  of  the  true 
owner."  Collins  v.  Reger,  62  W.  Va.  195,  57 
S.  E.  748. 

[21  So  we  hold  that  the  assessment  in  the 
name  of  Hoonbrook  was  no  assessment  in 
the  name  of  Hornbrook.  It  was  an  assess- 
ment in  a  wrong  name — an  assessment  that 
misled.  It  could  not  perform  the  function 
of  notice  to  the  owner  or  taxpayer.  The  er- 
ror no  doubt  caused  the  failure  of  the  sher- 
iff to  collect  the  taxes  from  Hornbrook.  If 
the  assessment  had  been  made  In  the  proper 
name,  presumably  no  occasion  for  the  sale 
of  the  property  would  have  arisen.  In  any 
event,  plaintiff  would  have  had  notice  to  re- 
deem, which  she  could  not  have  by  reason  of 
the  error.  In  Collins  v.  Reger,  supra,  we 
held:  "Assessment  and  sale  for  taxes  in  the 
name  of  Martha  Hedrick  of  land  belonging 
to  Martha  Helmlck,  or  in  some  way  calcu- 
lated to  mislead  or  deceive  such  true  owner, 
are  void  if  without  her  knowledge  or  con- 
sent; the  rule  of  idem  sonans  being  inap- 
plicable to  assessment  rolls  or  to  delinquent 
and  sales  returns."  Some  jurisdictions  do 
not  require  this  degree  of  strictness  in  the 
assessment  roll,  but  it  applies  with  us.  It 
is  recognized  on  sound  reason  elsewhere.  In 
California,  an  assessment  in  the  name  of  S. 
M.  Whipple,  where  the  property  was  owned 
by  S.  B.  Whipple,  who  had  always  been 
known  by  the  latter  name  and  no  other,  was 


held  to  be  void  because  there  was  no  desig- 
nation of  the  proper  owner.  People  v.  Whip- 
ple, 47  CaL  591.  In  the  same  state,  an  as- 
sessment in  the  name  of  Castero  when  the 
owner's  name  was  Castro  was  held  void. 
Emeric  v.  Alvarado,  90  CaL  444,  27  Pac.  356. 
See  also,  State  v.  Sloss,  87  Ala.  119,  6  South. 
309.  And  why  not  so?  To  be  notice,  the 
listing  must  be  a  correct  one.  An  erroneous 
one  may  not  notify;  it  may  mislead.  It  will 
be  presumed  to  mislead  if  the  contrary  does 
not  appear.  "This  listing  is  necessary  in  or- 
der to  describe  and  identify  the  property  and 
to  insure  that  it  is  taxed  in  the  name  of  the 
rightful  owner.  These  matters  must  be  set 
forth  in  some  specified  public  record,  and 
set  forth  truly  and  accurately,  so  that  the 
party  who  owns  the  land  may  be  given  the 
opportunity  to  examine  and  see  that  his  land 
Is  made  liable  to  taxation.  This  is  the  foun- 
dation upon  which  the  valuation  of  the  land 
and  the  levy  of  the  tax  must  rest.  However 
correct  they  may  be,  the  owner  will  have 
received  no  legal  notice  thereof,  unless  his 
land  has  first  been  properly  listed.  Without 
It  there  will  be  no  due  process  of  law. 
*  •  *  So,  if  the  party  to  whom  the  prop- 
erty is  listed  is  not  the  true  owner,  any  as- 
sessment of  the  valuation  or  taxes  there- 
on is  invalid.  The  conclusive  effect  given 
by  statute  to  the  tax-deed  will  not  prevent 
the  true  owner  from  establishing  the  error 
in  the  listing/'  Minor  on  Tax  Titles  in  Vir- 
ginia, 131. 

There  was  no  assessment  of  the  property 
in  the  name  of  Hornbrook.  The  change  of 
name  may  have  been  caused  by  mere  error 
in  copying,  but  nevertheless  the  error  made 
the  name  to  be  other  than  the  correct  one. 
It  matters  not  how  it  came,  the  assessment 
was  in  a  name  that  did  not  impart  complete 
notice  to  the  owner  or  taxpayer.  Though 
Johnson  is  only  inadvertently  written  Johns, 
still  the  error  publishes  a  wholly  different 
name.  One  looking  for  Hornbrook  does  not 
see  it  when  he  finds  Hoonbrook.  He  can- 
not be  held  to  notice  of  an  error  merely  be- 
cause the  two  names  are  similar  in  some  re- 
spects. Must  one  looking  for  Miller  take 
notice  that  Mitter  is  intended  for  it,  simply 
because  the  name  could  be  inadvertently  so 
written  by  crossing  the  middle  letters?  If 
the  officer  making  up  the  assessment  list 
changes  an  r  to  an  o,  as  may  have  been  done 
in  this  case,  and  the  effect  is  to  write  a  dif- 
ferent name  so  that  the  owner  or  taxpayer 
is  misled,  then  notice  is  not  imparted  to  him. 
Officers,  in  justice  to  owners  and  taxpayers, 
must  not  make  such  mistakes.  They  must 
list  property  accurately,  if  they  would  make 
the  listing  to  be  the  basis  of  depriving  own- 
ers of  title.  They  can  no  more  call  on  Horn- 
brook to  pay  taxes  by  the  use  of  the  name 
Hoonbrook  than  they  can  call  on  John  Hat- 
field by  the  name  of  John  Hayfield.  The 
decree  will  be  affirmed. 

BRANNON,  P.,  absent 
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(70  W.  Va,  470) 

WALDRON  v.  W.  M.  RITTER  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  6,  1912.     Rehearing  Denied 

April  26,  1912.) 

(Byllebu*  by  the  Court  J 

Injunction  (§  38*)— Tbbspass. 

Equity,  at  the  suit  of  a  claimant  out  of 
possession,  will  enjoin  the  cutting  of  timber 
by  another  claimant,  pending  a  suit  at  law 
brought  or  about  to  be  brought  to  try  the  legal 
title  thereto. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {§  80-90 ;  Dec.  Dig.  f  3a*] 

Appeal  from  Circuit  Court,  McDowell 
County. 

Bill  by  John  W.  Waldron  against  the  W. 
M.  Rltter  Lumber  Company.  Decree  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Cook,  Litz  &  Howard  and  Anderson, 
Strother  &  Hughes,  for  appellant  Sanders 
&  Crockett,  for  appellee. 

MILLER,  J.  Defendant  hag  appealed 
from  sundry  decrees  refusing  to  dissolve  and 
continuing  in  force  the  Injunction,  awarded 
on  the  original  bill,  on  May  27,  1910,  re- 
straining it  from  cutting  and  removing  the 
timber  on  a  tract  of  land  in  McDowell  Coun- 
ty. By  the  last  of  said  decrees,  pronounced 
in  vacation  on  September  7,  1910,  the  court 
below,  on  the  second  amended  and  supple- 
mental bill  filed,  and  demurrer  and  answer 
of  defendants  thereto,  and  on  the  respective 
motions  of  the  defendant  to  dissolve  and  of 
the  plaintiff  to  continue  said  injunction,  re- 
fused to  dissolve  the  same  and  ordered  that 
it  be  continued  in  force  until  the  final  hear- 
ing. 

Plaintiff  in  his  second  amended  and  sup- 
plemental bill  alleges  that  learning  from  the 
answers  of  defendants  that  they  denied 
plaintiffs  title  to  the  land  in  controversy,  he 
had  instituted  a  suit  in  ejectment  to  try  the 
title;  and  the  prayer  of  that  bill  is  that 
the  injunction  theretofore  awarded  be  con- 
tinued until  the  final  determination  of  that 
action,  and  for  general  relief. 

On  awarding  an  appeal  from  said  decrees 
this  court  on  September  10,  1910,  ordered 
that  said  injunction  be  thereby  stayed  and 
wholly  suspended  in  its  operation  pending 
the  determination  of  the  appeal  and  super- 
sedeas here,  or  until  the  further  order  of  the 
court,  such  suspension  to  be  ineffective,  how- 
ever, until  appellant  or  some  one  for  it 
should  have  given  bond  before  the  clerk  of 
the  circuit  court,  with  good  personal  securi- 
ty, to  be  approved  by  him,  in  the  penalty  of 
twenty-five  hundred  dollars,  conditioned  to 
protect  and  save  harmless  the  plaintiff  from 
any  and  all  damages  incurred  by  reason  of 
such  suspension  of  the  injunction,  if  the  ap- 
peal and  supersedeas  should  be  dismissed  or 
determined  adversely  to  appellant,  and  oth- 
erwise conditioned  according  to  law. 

In  the  recent  case  of  Pardee  v.  Camden 


Lumber  Company, W.  Va.  — ,  73  S.  E. 

82,  we  decided,  fourth  point  of  the  syllabus, 
overruling  prior  decisions,  that  "When  the 
title  to  land  is  In  dispute,  and  an  action  of 
ejectment  has  been,  or  is  about  to  be,  insti- 
tuted by  the  claimant  out  of  possession,  he 
may  enjoin  the  other  from  cutting  timber 
on  the  land  pending  the  determination  of  the 
question  of  title  in  the  law  court"  The 
principles  enunciated  in  that  case  control 
this,  and  for  the  reasons  there  given,  we  af- 
firm the  decrees. 

The  decree  of  affirmance  here  will  provide, 
however,  that  right  of  action  on  said  sus- 
pending bond,  if  one  has  been  executed  by 
appellant,  be  stayed  to  abide  the  final  judg- 
ment and  determination  of  said  suit  in  eject- 
ment 

BRANNON,  P.,  absent 


(138  Ga.  29) 
SCOTT  v.  STATE. 
(Supreme  Court  of  Georgia.     April  9,  1912.) 

(Syllabue  by  the  Court.) 

1.  Admission  of  Evidence— Restriction  of 
Purpose— No  Error. 

The  admission  of  evidence  upon  which 
error  was  assigned,  when  considered  in  connec- 
tion with  the  statement  of  the  judge,  made  at 
the  time  and  in  the  presence  of  the  jury,  as 
to  the  restrictive  consideration  of  it  by  the 
jury,  was  not  cause  for  the  grant  of  a  new 
trial. 

2.  Criminal  Law  (§  957*)— Trial—  Verdict 
—Impeachment  by  Juror. 

It  is  a  well -settled  rule  that  a  verdict  can- 
not be  impeached  upon  the  evidence  of  one  of 
the  jurors  who  returned  it 

[Ed.  Note.— For  other  cases,  tee  Criminal 
Law,  Cent  Dig.  ff  2392-2395;  Dec  Dig.  § 
957.*] 

3.  Sufficiency   or   Evidence— Refusal   of 
New  Trial. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Bryan  Conn* 
ty;  W.  W.  Sheppard,  Judge. 

Henry  Scott  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  H.  Smith  and  R.  F.  C.  Smith,  of  Eden, 
for  plaintiff  in  error.  N.  J.  Norman,  Sol. 
Gen.,  of  Savannah,  and  T.  S.  Felder,  Atty. 
Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

■ 

(137  Oa.  846) 

CENTRAL  OF  GEORGIA  RY.  CO.  t. 

PHILLIPS. 

(Supreme  Court  of  Georgia,     April  9,  1912.) 

(SyUabu$  by  the  Court,) 

Appeal  and  Erbob  (§  1005*)— Review— Suf- 
ficiency of  Evidence. 

The  motion  for  a  new  trial  raising  only 
the  complaint  that  the  verdict  was  contrary  to 
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law  and  the  evidence,  and  against  the  weight 
of  the  evidence,  and  there  being  sufficient  evi- 
dence to  support  the  finding  of  the  jury,  and 
the  presiding  judge  having  approved  it,  this 
court  will  not  interfere. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §§  8860-3876,  3948-3954; 
Dec  Dig.  §  1005.*] 

Error  from  Superior  Court,  Carroll  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  W.  D.  Phillips  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  E.  Hall,  of  Macon,  Hall  &  Cleveland,  of 
Griffin,  and  R.  D.  Jackson,  of  Carrollton,  for 
plaintiff  in  error.  Jas.  Beall  and  R.  W. 
Adamson,  both  of  Carrollton,  for  defendant 
in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(137  Ga,  853) 

CITY  OF  SWAINSBORO  v.  COLEMAN  et  al. 
(Supreme  Court  of  Georgia,     April  9,  1912.) 

(Syllabus  by  the  Court.) 

Municipal  Corporations  (J  916*)— Issue  of 
Bonds— Limitations. 

The  city  of  Swainsboro  is  limited  by  its 
charter  to  the  issuing  of  bonds  for  the  purpose 
of  purchasing  land  upon  which  to  erect  school- 
houses,  and  for  building  and  furnishing  the 
same,  and  for  the  establishment  of  an  electric 
lighting  plant  and  waterworks  system,  to  an 
amount  not  exceeding  in  the  aggregate  the  sum 
of  $20,000. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1907,  1908;  Dec 
Dig.  §  916.*J 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  B.  L.  Rawlings,  Judge. 

Proceeding  by  the  State  against  the  City  of 
Swainsboro  in  the  matter  of  Issuance  of  wa- 
terworks bonds.  J.  C.  Coleman  and  others 
intervene.  Judgment  against  the  issuance  of 
bonds  and  the  City  of  Swainsboro  brings  er- 
ror.   Affirmed. 

Saffold  &  Larson,  of  Swainsboro,  and  Hines 
&  Jordan,  of  Atlanta,  for  plaintiff  in  error. 
Alfred  Herrington,  Sol.  Gen.,  of  Swainsboro, 
R.  L.  Gamble,  of  Louisville,  and  Smith  & 
Kirkland,  of  Swainsboro,  for  defendants  in 
error. 

FISH,  C.  J.  The  solicitor  general  of  the 
Middle  circuit  having  been  notified,  In  ac- 
cordance with  the  statute,  that  an  election 
had  been  held  in  the  city  of  Swainsboro  on 
April  17,  1911,  to  determine  whether  there 
should  be  an  issuance  of  bonds  in  the  sum 
of  $40,000,  the  proceeds  of  which  should  be 
applied  to  the  erection  of  electric  lights  and 
waterworks  in  and  for  the  city,  and  that 
the  election  was  in  favor  of  the  issuance  of 
such  bonds,  filed,  in  the  office  of  the  clerk 
of  the  superior  court  of  the  county  In  which 
the  election  was  held  and  such  city  situated, 


a  petition  in  the  name  of  the  state  and 
against  the  city  of  Swainsboro,  directed  to 
the  superior  court  of  such  county,  and  ob- 
tained an  order  from  the  Judge  of  such  court 
requiring  the  municipality  to  show  cause  at 
a  given  time  and  place,  in  accordance  with 
the  statute,  why  the  bonds  should  not  be 
confirmed  and  validated.  When  the  hearing 
came  on,  J.  C.  Coleman  and  other  resident 
citizens  and  taxpayers  of  the  city  were  al- 
lowed to  intervene  and  file  their  objections, 
on  various  grounds,  to  the  validation  of  the 
bonds.  After  the  submission  of  evidence,  the 
judge  of  the  superior  court  upon  the  hearing 
rendered  a  judgment  against  the  issuance  of 
the  bonds,  and  refusing  to  validate  the  same. 
The  city  of  Swainsboro  thereupon  sued  out 
a  bill  of  exceptions,  In  which,  among  other 
assignments  of  error,  was  one  excepting  to 
the  judgment  of  the  judge  refusing  to  confirm 
the  issuance  of,  and  to  validate,  the  bonds. 
One  of  the  objections  set  forth  by  the  in- 
terveners was  that  the  charter  of  the  city 
of  Swainsboro  limits  the  power  of  the  city  to 
issue  bonds  to  the  aggregate  sum  of  $20,000 
for  the  building  of  schoolhouses,  furnishing 
the  same,  and  for  the  purpose  of  purchasing 
ground  whereon  to  build  schoolhouses,  and 
also  for  the  purpose  of  establishing  electric 
lights,  and  waterworks.  The  twenty-eighth 
section  of  the  charter  of  the  city  (Acts  1900, 
p.  435)  is  as  follows:  "Be  it  further  enacted, 
that,  within  six  months  after  the  passage  of 
this  act,  the  city  council  may  order  an  elec- 
tion to  be  held  in  said  city  of  Swainsboro  on 
the  question  of  issuing  bonds  of  said  city  for 
public  improvement,  and  especially  for  the 
purpose  of  building  suitable  houses  and  pro- 
viding furniture  and  apparatus  for  the  pub- 
lic school  In  said  city,  as  well  as  the  ground 
whereon  to  build  said  houses;  also  electric 
lights  and  waterworks,  in  the  discretion  of 
the  city  council;  that  thirty  days'  notice  of 
such  election  shall  be  given  in  the  newspaper 
published  in  said  city,  and  the  same  shall  be 
held  as  all  elections  are  held  for  said  city; 
that  all  persons  entitled  to  vote  for  city 
council  of  said  city  shall  be  entitled  to  vote 
in  said  election;  that  ballots  cast  at  such 
election  shall  have  thereon  'For  Bonds'  or 
the  words  'Against  Bonds,'  and  that  the  re* 
turns  of  said  election  shall  be  returned  to 
the  city  council  of  said  city,  who  shall,  in 
the  presence  of  and  together  with  the  man- 
agers of  such  election,  consolidate  and  de- 
clare the  result  of  the  same;  that  if  two- 
thirds  of  the  qualified  voters  of  said  city  vot- 
ing at  said  election  shall  have  voted  'For 
Bonds,'  then  the  city  council  of  said  city 
shall  be  and  they  are  hereby  authorized  and 
empowered  to  issue  bonds  of  said  city  not 
exceeding  in  the  aggregate  the  sum  of  twen- 
ty thousand  dollars,  of  such  denomination 
as  the  city  council  shall  determine,  to  be  due 
and  payable  at  any  time  In  thirty  years  after 
issue,  as  the  said  city  council  shall  determine; 
said  bonds  shall  bear  interest  not  to  exceed 
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six  per  cent,  per  annum,  which  interest  shall. 
be  paid  annually;  that  said  bonds  shall  be 
signed  by  the  mayor  of  said  city  and  counter- 
signed by  the  mayor  and  council,  and  shall 
be  negotiated  in  such  a  way  and  manner  as 
said  city  council  shall  determine  to  be  for 
the  best  interest  of  said  city  of  Swalnsboro." 
Section  29  of  the  charter  is  as  follows:  "Be 
it  further  enacted,  that  the  funds  arising 
from  the  sale  of  such  bonds  will  be  placed 
on  deposit  in  a  bank  selected  by  the  city 
council, 'to  be  used  by  a  board  of  school  com- 
missioners to  be  appointed  by  the  city  coun- 
cil of  the  city  of  Swalnsboro,  to  be  used  by 
said  board  of  school  commissioners  for  buy- 
ing suitable  lands,  building  a  suitable  school 
building  for  the  public  school  of  said  city, 
and  for  providing  furniture  and  apparatus 
for  the  same,  as  they  shall  deem  best  for 
the  interest  of  said  school." 

No  objection  to  the  issuance  and  validation 
of  the  bonds  in  question  was  made  on  the 
ground  that  under  the  charter  of  the  city 
an  election  for  the  issuance  of  bonds  for 
public  improvement  had  to  be  held  within 
six  months  after  the  adoption  of  the  charter, 
although  such  point  was  made  in  the  brief 
of  counsel  for  the  interveners,  who  are  de- 
fendants in  error.  We  are  not  called  upon, 
therefore,  to  pass  on  that  question.  In  our 
opinion,  the  objection  was  well  taken  that 
the  power  of  the  city  of  Swalnsboro  to  issue 
bonds  for  the  building  of  schoolhouses,  etc., 
and  the  establishment  of  electric  lighting 
plants  and  waterworks,  was  limited  for  the 
aggregate  of  such  bonds  to  the  sum  of  $20,- 
000,  and  that  therefore  the  trial  judge  prop- 
erly refused  to  confirm  the  issuance  of  and 
the  validation  of  bonds  for  the  sum  of  $40,- 
000  for  the  establishment  of  an  electric  light- 
ing plant  and  waterworks  for  the  city.  While 
the  language  of  section  28  is  somewhat  in- 
volved, we  are  of  the  opinion  that  a  proper 
construction  of  it  is  that  If,  in  the  discre- 
tion of  the  city  council,  an  election  should 
be  held  in  accordance  with  the  charter  on 
the  question  of  the  Issuance  of  bonds  for 
"electric  lights  and  waterworks,"  the  sum  of 
such  bonds  as  might  be  issued  both  for  the 
purchase  of  ground  for  schoolhouses  and  the 
building  and  furnishing  of  the  same,  and 
for  "electric  lights  and  water  works/'  should 
not  exceed  "in  the  aggregate  the  sum  of 
twenty,  thousand  dollars."  Whatever  may 
have  been  the  power  of  the  city,  In  the  ab- 
sence of  such  limitation  in  its  charter,  as  to 
the  issuance  of  bonds  within  the  constitution- 
al limitation,  there  can  be  no  question  as  to 
the  binding  force  of  the  charter,  limiting  the 
authority  of  the  city  as  to  the  issuance  of 
bonds  to  the  sum  of  $20,000.  Grace  v.  Hawk- 
insville,  101  Ga.  553,  28  S.  E.  1021;  Farmer 
v.  Thomson,  133  Ga.  04,  90,  65  S.  E.  180. 

It  is  contended  in  behalf  of  the  city  that 
the  language  of  section  29  clearly  Indicates 
that  section  28,  authorizing  and  empowering 
the  city  "to  issue  the  bonds    *    *    *    not 


exceeding  in  the  aggregate  the  sum  of  twen- 
ty thousand  dollars,"  refers  only  to  the  ag- 
gregate sum  of  bonds  to  be  issued  for  the 
purpose  of  purchasing  land  upon  which  to 
build  schoolhouses  and  for  building  and  fur- 
nishing the  same.  We  do  not  concede  the 
soundness  of  this  contention.  In  our  opinion 
section  29  should  be  construed  as  referring 
alone  to  the  funds  arising  from  the  sale  of 
bonds  for  the  purpose  of  purchasing  land 
and  building  and  furnishing  schoolhouses 
placed  thereon.  If  an  election  had  been  held 
and  carried  for  the  Issuance  of  bonds  for 
such  school  purpose,  and  for  the  erection  of 
an  electric  lighting  plant  and  a  waterworks 
system,  then,  under  the  provisions  of  sec- 
tion 29,  the  funds  arising  from  the  sale  of 
the  bonds  Issued  for  school  purposes  would 
be  disposed  of  as  provided  in  section  29,  and 
the  proceeds  of  the  sales  of  the  bonds  is- 
sued, respectively,  for  the  other  purposes 
named,  would  be  used  for  the  carrying  out 
of  those  purposes.  The  language  used  in 
section  28,  viz.,  "also  electric  lights  and  wa- 
terworks, in  the  discretion  of  the  city  coun- 
cil," followed  by  the  language,  "that  if  two- 
thirds  of  the  qualified  voters  of  said  city 
voting  at  said  election  shall  have  voted  *For 
Bonds/  then  the  city  council  of  said  city 
shall  be  and  they  are  hereby  authorized  and 
empowered  to  issue  bonds  of  said  city  not 
exceeding  in  the  aggregate  the  sum  of  $20,- 
000,"  has  Induced  us  to  conclude  that  It  was 
the  Intention  of  the  Legislature,  in  granting 
the  charter  to  the  city  of  Swalnsboro,  to  lim- 
it its  powers  in  the  issuance  of  bonds  for 
school  purposes  and  for  electric  lights  and 
waterworks  to  the  sum  of  $20,000.  Having 
reached  this  conclusion,  it  is  unnecessary  to 
pass  upon  other  questions  made  in  the  rec- 
ord. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(138  Ga.  23) 
SHEALT  v.  STATE. 
(Supreme  Court  of  Georgia.    April  9,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Homicide    (§  338*)— Evidence  —  Prejudi- 
cial Ebbob. 

Although  evidence  that,  shortly  after  a 
homicide  was  committed,  the  sound  of  a  gun- 
shot was  heard  not  far  from  the  scene  of  the 
killing,  may  have  been  irrevelant,  in  the  light 
of  the  entire  evidence,  its  admission  was  not 
such  prejudicial  error  as-  to  require  a  reversal. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |fi  709-713 ;   Dec.  Dig.  5  338.*] 

2.  Involuntary  Manslaughter. 

The  evidence  did  not  require  a  charge  on 
the  subject  of  involuntary  manslaughter. 

3.  Rejection  of  Evidence. 

In  view  of  the  note  appended  by  the  trial 
judge  to  the  third  ground  of  the  motion  for  a 
new  trial,  and  of  the  colloquy  between  counsel 
and  the  court,  the  complaint  made  in  such 
ground  as  to  the  rejection  of  evidence  was  not 
well  taken. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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4.  Sufficiency  of  Evidence. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Jack  Shealy  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

L.  J.  Blalock,  of  Amerlcus,  for  plaintiff  in 
error.  J.  R.  Williams,  Sol.  Gen.,  of  Amerl- 
cus, and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Oa.  21) 

MITCHELL  v.  STATE. 
(Supreme  Court  of  Georgia.     April  9,  1912.) 

(Syllabus  by  the  Court.) 

-1.  Homicide  (§  234*)— Mubdeb— Evidence. 

There  was  no  complaint  that  any  error  of 
law  was  committed  upon  the  trial.  There  was 
evidence  to  authorize  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  482,  493;  Dec.  Dig.  §  234;* 
Criminal  Law,  Cent.  Dig.  §§  1127-1138.] 

2.  Criminal  Law   (§  941*)— New  Trial— 
Newly  Discovered  Evidence. 

The  alleged  newly  discovered  evidence  was 
merely  cumulative,  as  tending  to  corroborate 
the  testimony  of  a  number  of  witnesses  who 
testified  on  the  trial  in  behalf  of  the  accused, 
and,  moreover,  in  all  probability  it  would  not 
cause  a  different  result  on  another  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  2328-2330;  Dec.  Dig.  § 
941.*] 

3.  Jury  (|  132*)— Bias  of  Juror— Evidence. 

It  did  not  sufficiently  appear  that  one  of 
(he  jurors  who  tried  the  case  was  not  a  fair 
and  impartial  juror  because  of  bias  against  the 
accused. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  583-585;   Dec.  Dig.  §  132.*] 

Error  from  Superior  Court,  Harris  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Bud  Mitchell,  alias  Bud  Smith,  was  con- 
victed of  murder,  and  brings  error.  Af- 
firmed. 

Henry  C.  Cameron,  of  Columbus,  and  A. 
L.  Hardy,  of  Hamilton,  for  plaintiff  in  er- 
ror. T.  T.  Miller,  of  Columbus,  C.  F.  Mc- 
Laughlin and  Geo.  C.  Palmer,  Sol.  Gen.,  both 
of  Columbus,  and  T.  S.  Felder,  Atty.  Gen., 
for  the  State. 

FISH,  C.  J.  Bud  Mitchell,  alias  Bud 
Smith,  was  convicted  of  murder,  with  a  rec- 
ommendation that  he  be  confined  in  the  pen- 
itentiary for  life.  He  excepted  to  the  over- 
ruling of  his  motion  for  a  new  trial. 

[1,2]  What  is  stated  in  the  first  two  head- 
notes  needs  no  elaboration. 

[3]  The  only  ground  of  the  motion  for  a 
new  trial  not  dealt  with  in  such  notes  was 
as  follows:  "Because  movant  did  not  have 
•a  trial  by  a  fair  and  impartial  jury,'  in  this, 


to  wit:  Movant  and  Rob  Johnson  were  Joint- 
ly indicted  for  the  murder  of  George  Reese. 
Upon  the  trial  the  state  severed,  and  mov- 
ant was  put  on  trial.  J.  B.  (Tip)  White, 
one  of  the  jurors  in  said  case,  when  sworn 
and  put  upon  his  voir  dire,  at  first  disqual- 
ified on  account  (as  it  was  afterwards  learn- 
ed) of  his  partiality  for  and  bias  in  favor  of 
Rob  Johnson,  thinking  that  said  Rob  Johnson 
was  on  trial;  that,  after  learning  that  Rob 
Johnson  was  not  on  trial,  but  that  the  state 
had  severed,  and  movant  was  the  defendant 
on  trial,  said  White  announced  (not  giving 
his  reasons)  that  he  was  not  disqualified  in 
the  case  of  movant,  and  was  taken  as  juror 
in  said  case.  After  the  trial  of  movant, 
and  a  verdict  was  rendered  finding  movant 
guilty,  it  was  ascertained  that  the  cause  of 
said  juror  disqualifying  in  the  first  instance 
was  on  account  of  his  bias  in  favor  of  and 
partiality  for  Rob  Johnson,  and  as  the  evi- 
dence on  the  trial  of  said  case,  as  movant 
contends,  showed  that  Rob  Johnson,  and  not 
movant,  was  the  slayer  of  George  Reese,  mov- 
ant contends  that  in  the  issue  so  drawn  the 
said  White,  on  account  of  his  bias  and  par- 
tiality as  aforesaid  for  Rob  Johnson,  was 
not  a  fair  and  impartial  juror  on  the  trial 
of  movant."  The  only  evidence  submitted 
on  the  hearing  of  the  motion  for  new  trial 
to  sustain  the  ground  thereof  which  is  quot- 
ed above  was  the  affidavits  of  two  witnesses, 
in  which  they  deposed  that,  after  the  rendi- 
tion of  the  verdict  in  the  case.  White,  the 
juror  whose  qualification  was  attacked,  stat- 
ed to  the  deponents  that:  "All  of  the  John- 
son negroes  are  as  mean  as  hell,  except  Rob 
Johnson;  I  raised  him,  and  he  is  one  of 
the  best  negroes  I  ever  saw."  The  charac- 
ter of  the  deponents  was  vouched  for  by  sev- 
eral witnesses,  and  the  accused  and  his  coun- 
sel made  affidavits  as  to  their  want  of 
knowledge  of  the  juror's  disqualification  un- 
til after  the  trial.  Upon  the  hearing  of  the 
motion  the  affidavit  of  the  juror  White  was 
put  in  evidence  by  the  state,  the  material 
portion  of  which  is  as  follows:  "Deponent 
further  swears  that,  whatever  opinion  he 
may  have  had  as  to  Rob  Johnson,  said  opin- 
ion did  not  influence  or  control  him  in  mak- 
ing up  his  mind  as  a  juror  as  to  the  guilt 
of  Bud  Mitchell.  Deponent  further  swears 
that  at  the  time  he  made  his  answers  upon 
the  voir  dire  that  what  he  .said  relative  to 
his  qualifications  as  a  juror  in  said  case 
was  true,  and  that  at  the  time  he  was  ac- 
cepted as  a  juror  in  said  case  that  his  mind 
was  perfectly  impartial  between  the  state 
and  the  accused,  Bud  Mitchell,  and  that  his 
mind  was  free  from  any  bias  or  prejudice 
either  for  or  against  the  accused,  Bud  Mit- 
chell. Deponent  further  swears  that  if,  in 
his  opinion,  the  evidence  adduced  upon  the 
trial  of  the  defendant,  Bud  Mitchell,  had 
not  convinced  this  deponent  of  the  guilt  of 
the  said  Bud  Mitchell  beyond  a  reasonable 
doubt,  he  would  have  promptly  voted  for  a 
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verdict  of  not  guilty  against  the  said  Bud 
Mitchell." 

It  will  be  seen  from  the  foregoing  that 
the  only  support  of  the  contention  in  this 
ground  of  the  motion,  to  the  effect  that  the 
juror  White  was  not  a  fair  and  impartial 
juror  to  try  the  movant,  and  that  the  juror 
first  disqualified  on  his  voir  dire  because  of 
his  bias  in  favor  of  Rob  Johnson — thinking 
Rob  Johnson  and  not  movant,  was  on  trial — 
was  the  statement  of  the  juror  after  the 
trial  that  "all.  of  the  Johnson  negroes  are  as 
mean  as  hell,  except  Rob  Johnson;  I  raised 
him,  and  he  is  one  of  the  best  negroes  I  ever 
saw."  We  do  not  think  that,  from  such 
statement  alone  of  the  juror,  It  could  be 
fairly  Inferred  that  he  first  disqualified  him- 
self  on  his  voir  dire  because  of  his  bias  in 
favor  of  Rob  Johnson,  believing  that  he  was 
on  trial,  and  that  on  account  of  such  bias  he 
was  not  qualified  as  a  juror  to  try  Bud  Mit- 
chell, the  movant  Our  conclusion  is,  espe- 
cially in  view  of  the  affidavit  of  the  juror, 
that  this  ground  of  the  motion  did  not  re- 
quire the  grant  of  a  new  trial,  and  that  the 
trial  judge  did  not  abuse  his  discretion  in 
overruling  the  motion. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(138  Ga.  16) 

Mcdonald  ▼.  Georgia  southern  & 

F.  BY.  CO. 

(Supreme  Court  of  Georgia.     April  9,  1912.) 

(Syllabus  by  the  Court.) 

Judgment  (§  572*)— Conclusiveness— Judg- 
ments Conclusive  on  Demurrer. 

Grounds  of  general  and  special  demurrer 
were  urged  to  the  plaintiff's  petition  filed  in 
the  city  court  The  judge  ordered  that  the 
"same  is  ordered  sustained;  and  the  case  is 
dismissed,  unless  the  plaintiff  will  amend  his 
declaration,  before  the  next  term  of  this  court, 
to  meet  the  objections  raised  by  the  demurrer.'' 
No  amendment  was  offered  and  allowed  with- 
in the  specified  time;  but  at  the  ensuing  term 
the  judge  passed  another  order,  reciting  the 
one  above  named,  also  reciting  the  fact  that 
no  amendment  had  been  filed,  and  adjudging 
that  the  defendant  "do  have  and  recover  of 
the  plaintiff"  the  costs,  etc  To  a  subsequent 
suit,  filed  by  the  plaintiff  in  the  superior  court 
on  the  same  cause  of  action,  the  defendant 
pleaded  the  judgment  on  demurrer  rendered 
in  the  city  court  as  res  adjudicata.  Held,  that 
there  was  no  error  in  refusing  to  strike  such 
plea;  and,  upon  the  introduction  of  uncontra- 
dicted evidence  supporting  it,  there  was  no  er- 
ror in  directing  a  verdict  in  favor  of  the  de- 
fendant 

(a)  The  request  to  review  and  reverse  or 
modify  the  ruling  made  in  the  second  head- 
note  of  the  case  of  Gunn  v.  James,  120  Ga. 
482,  48  S.  E.  148,  which  has  been  followed  as 
late  as  McClaren  v.  Williams,  132  Ga.  352,  64 
S.  E.  65,  is  refused. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1047-1049;   Dec  Dig.  f  572.»] 

Error  from  Superior  Court,  Tift  County. 
Action  by  H.  A.  McDonald,  by  guardian, 
against  the  Georgia  Southern  &  Florida  Rail- 


way Company.    Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  R.  Hammond,  of  Atlanta,  for  plaintiff 
in  error.  Jno.  I.  Hall,  J.  El  Hall,  and  M.  P. 
Hall,  all  of  Macon,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  28) 
ELLIOT  v.  STATE. 

(Supreme  Court  of  Georgia.     April  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law    ($  762*)— Instructions- 
Expression  of  Opinion. 

It  is  not  error  for  the  judge  to  charge  the 
jury,  on  the  trial  of  one  indicted  for  murder, 
that  "the  defendant  is  presumed  by  law  to  be 
innocent,  and  that  presumption  remains  with 
him  until  his  guilt  is  established  (in  the  case 
of  circumstantial  evidence,  such  as  is  true  in 
this  case)  by  evidence  consistent  with  his 
guilt  and  inconsistent  with  his  innocence,  and 
which  establishes  his  guilt  to  the  exclusion 
of  every  other  reasonable  hypothesis  save 
that  of  nis  guilt  of  the  crime  charged  against 
him";  it  being  manifest  that  the  use  of  the 
language  "such  as  is  true  in  this  case"  was 
not  an  expression  of  the  court's  opinion  that 
the  defendant's  guilt  was  established  by  cir- 
cumstantial evidence,  but,  instead,  that  it  was 
true  that  the  case  for  the  state  was  based  up- 
on circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1731,  1750,  1754,  1758, 
1759,  1769;    Dec.  Dig.  5  762.*] 

2.  Criminal  Law   (§  922*)—  Instructions— 
Impeachment  of  witnesses. 

It  is  inaccurate,  but  not  cause  for  a  new 
trial  in  this  case,  for  a  judge  to  charge  the 
jury,  on  the  trial  of  one  accused  of  murder, 
in  the  following  language  on  the  subject  of 
impeachment:  "The  court  instructs  you,  when 
a  witness  is  successfully  impeached  as  to  a 
material  matter,  his  credit  as  to  other  matters 
is  for  the  jury.  It  is  a  question  of  fact,  to 
be  determined  by  the  jury  solely,  whether  a 
witness  has  been  impeached  or  not.  A  witness 
is  impeached  only  when  his  unworthiness  of 
credit  is  absolutely  established  in  the  minds 
of  the  jury." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi§  2210-2218;  Dec.  Dig.  | 
922.*! 

3.  Criminal  Law   (§  784*)— Instructions- 
Circumstantial  Evidence. 

Where  one  is  on  trial  charged  with  mur- 
der, and  the  state  relies  upon  circumstantial 
evidence  for  conviction,  it  is  not  error  for  the 
court  to  charge  the  jury:  "If  you  believe 
from  the  evidence  in  the  case  that  such  evi- 
dence is  consistent  with  the  guilt  of  the  de- 
fendant and  inconsistent  with  his  innocence, 
and  that  the  same  establishes  his  guilt  to  the 
exclusion  of  every  other  reasonable  hypothe- 
sis, except,  as  stated,  his  guilt  of  the  crime 
charged  against  him,  you  would  be  authorized 
to  find  the  defendant  guilty." 

[Ed.  Note. — For  other  cases,  see  Criminal- 
Law,  Cent.  Dig.  §§  1883-1888,  1922,  1960; 
Dec.  Dig.  §  784.*] 

4.  Homicide  (f  253*)— Murder— Evidence. 

The  verdict  is  supported  by  the  evidence. 

[Ed  Note.— For  other  cases,  see  Homicide, 
Cent-  Dig.  §§  523-532;    Dec.  Dig.  §  253.*] 
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Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Lucky  Elliot  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Anderson,  Felder,  Rountree  &  Wilson,  of 
Atlanta,  for  plaintiff  in  error.  Hugh  M. 
Dorsey,  Sol.  Gen.,  of  Atlanta,  and  T.  S.  Fel- 
der, Atty.  Gen.,  for  the  State. 

HILL,  J.  Lucky  Elliot  was  found  guilty 
of  the  crime  of  murder,  and,  on  recommenda- 
tion of  the  jury  trying  him,  sentenced  to  life 
imprisonment  in  the  penitentiary.  His  mo- 
tion for  new  trial  being  overruled  by  the 
court,  he  excepts,  and  assigns  as  error  cer- 
tain portions  of  the  Judge's  charge  to  the 
jury,  and  that  the  verdict  is  contrary  to  law, 
contrary  to  the  evidence,  and  without  evi- 
dence to  support  it,  etc. 

[1]  1.  The  first  ground  of  the  amended  mo- 
tion for  new  trial  alleged  error  because  of 
the  following  charge  of  the  court  to  the  jury: 
"The  defendant  is  presumed  by  law  to  be 
innocent,  and  that  presumption  remains  with 
him  until  his  guilt  is  established,  in  the  case 
of*  circumstantial  evidence,  such  as  is  true 
in  this  case,  by  evidence  consistent  with  his 
guilt  and  inconsistent  with  his  innocence, 
and  which  establishes  his  guilt  to  the  exclu- 
sion of  every  other  reasonable  hypothesis, 
save  that  of  his  guilt  of  the  crime  charged 
against  him."  It  is  contended  by  the  plain- 
tiff in  error  that  the  use  of  the  words  "such 
as  is  true  in  this  case"  was  an  expression  of 
opinion  on  the  part  of  the  court  as  to  the 
facts  in  the  case — that  this  was  an  expres- 
sion of  his  opinion  that  the  defendant's  guilt 
was  established  by  circumstantial  evidence. 
Rightly  construed,  we  do  not  think  the  trial 
judge  intended  to  express  an  opinion  as  to 
the  guilt  of  the  defendant  being  established 
by  circumstantial  evidence ;  but,  instead,  the 
clear  Intent  and  meaning  of  the  court  was 
that  the  case  against  the  defendant  was 
based  upon  circumstantial  evidence,  and  it 
was  true,  as  contended,  that  the  state  relied 
upon  circumstantial  evidence  for  conviction. 
While  the  principle  stated  in  this  excerpt 
from  the  charge  was  Inaptly  expressed,  the 
meaning  we  give  to  it  is  evident  from  read- 
ing the  context,  and  could  not,  we  think, 
have  misled  the  jury  into  thinking  the  court 
had  expressed  his  opinion  to  the  effect  that 
the  defendant's  guilt  was  established  by  the 
circumstantial  evidence  offered  by  the  state 
in  the  case  on  trial. 

[2]  2.  The  fifth  and  sixth  grounds  allege 
error  In  the  same  charge  of  the  court  on  the 
question  of  impeachment  of  witnesses,  and 
will  be  considered  together.  The  charge 
complained  of  is  as  follows:  "The  court  in- 
structs you,  when  a  witness  is  successfully 
impeached  as  to  a  material  matter,  his  credit 
as  to  other  matters  is  for  the  jury.  It  is  a 
question  of  fact,  to  be  determined  by  the 
jury  solely,  whether  a  witness  has  been  im- 
peached or  not    A  witness  is  impeached  only 


when  his  un worthiness  of  credit  Is  absolute- 
ly established  in  the  minds  of  the  jury." 
The  charge  of  the  court  Is  undoubtedly  Inac- 
curate, at  least  where  he  uses  the  words 
"successfully  impeached"  for  "successfully 
contradicted,"  as  employed  by  the  Code  (Civ- 
il Code,  §  5884),  yet  we  cannot  say  that  the 
charge  taken  as  a  whole  was  calculated  to 
mislead  the  jury  and  prejudice  the  defend- 
ant's rights,  and  was  cause  for  the  grant  of 
a  new  trial.  The  decisions  in  Powell  v. 
State,  101  Ga.  19,  29  S.  E.  309,  65  Am.  St 
Rep.  277,  Smith  v.  State,  109  Ga.  479,  35  S. 
E.  59,  Rouse  v.  State,  186  Ga.  356,  361,  71 
S.  E.  667,  Ector  v.  State,  120  Ga.  543,  48  S. 
E.  315,  and  Stafford  v.  State,  55  Ga.  592  (4), 
defining  what  Is  meant  by  "successful  im- 
peachment," were  dealing  with  the  question 
as  to  whether  the  witness,  as  a  witness,  had 
been  so  discredited  with  the  jury  as  to  be 
unworthy  of  credit  as  a  witness  entirely. 
They  were  not  dealing  with  the  fact  that  the 
jury  might  disbelieve  a  witness  as  to  a  par- 
ticular fact,  or  state  of  facts,  and  that  It 
might  be  proved  that  the  witness  had  not 
told  the  truth  as  to  that  particular  fact  or 
particular  set  of  facts,  and  yet  they  might 
give  credit  to  the  witness  as  to  other  facts. 
In  the  Code  it  is  said  that,  when  a  witness 
is  successfully  contradicted  as  to  a  material 
fact  bis  credit  as  to  other  matters  Is  for  the 
jury.  Code,  f  5880,  declares  that  a  witness 
may  be  impeached  by  disproving  the  facts 
testified  to  by  him,  but  it  also  recognizes 
that  impeachment  in  this  method  as  to  cer- 
tain facts  does  not  necessarily  exclude  the 
jury  from  believing  him  as  to  other  facts 
testified  to.  The  one  is  dealing  with  the  fact 
that  it  is  possible  that  there  may  be  such  a 
thing  as  successful  contradiction,  or  im- 
peachment, in  part  or  as  to  certain  things, 
without  necessarily  destroying  the  credit  of 
the  witness  in  toto.  While  our  decisions,  re- 
lating to  the  technical  meaning  of  successful 
impeachment,  were  dealing  with  the  impeach- 
ment of  a  witness  as  a  whole,  the  breaking 
down  of  the  credibility  of  the  witness  so  as 
to  destroy  the  force  of  anything  he  says,  and 
when  the  jury  believes  that  the  witness  is 
so  broken  down  and  so  Impeached  that 
everything  that  comes  out  of  that  origin  Is 
from  an  incredible  source,  then  the  whole 
ought  to  be  rejected,  unless  it  is  corroborated 
from  a  pure  and  unimpeached  source.  But 
these  decisions  did  not  deal  with  the  ques- 
tion that  the  Code  recognizes,  "successful 
contradiction,"  and  hence  a  possibility  of 
"successful  impeachment"  which  does  not 
necessarily  reach  to  the  testimony  of  the 
witness  in  toto,  but  only  reaches  to  certain 
facts  to  which  he  has  testified.  Section  5884 
of  the  Code  recognizes  the  fact  that  the 
jury  may  disbelieve  a  witness,  and  not  credit 
him  as  to  one  fact  testified  to  by  him,  with- 
out necessarily  disbelieving  him  in  toto. 
That  feature  was  not  discussed  or  presented 
in  these  previous  decisions,  which  were  deal- 
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ing  with  the  credibility  of  a  witness,  and 
not  the  credibility  or  overthrowing  of  cer- 
tain parts  of  his  testimony. 

Taking  the  judge's  charge  in  this  case — 
while  unfortunate  in  using  the  word  "im- 
peachment," which  is  a  word  susceptible  of 
two  kinds  of  meaning ;  that  is,  of  success- 
ful impeachment,  or  of  meaning  an  attack 
on  her — it  would'  have  been  better  to  have 
followed  the  language  of  the  Code.  Never- 
theless, taking  his  two  charges  together,  ft 
means  about  this:  If  you  believe  that  this 
witness  has  been  successfully  impeached — 
that  is,  found  unworthy  of  credit  as  to  cer- 
tain facts,  not  as  a  whole,  but  that  her  cred- 
it as  to  certain  particular  facts  that  she  has 
testified  to  has  been  overcome,  so  that  you 
do  not  believe  what  she  says  on  that  sub- 
ject— nevertheless,  what  credit  you  wili  give 
her,  if  any,  as  to  the  other  facts,  is  open 
to  you.  And  he  did  not  charge  in  the  first 
part  objected  to  that,  if  a  witness  is  suc- 
cessfully impeached,  the  jury  might  never- 
theless believe  her.  He  simply  said,  If  she 
is  successfully  Impeached  as  to  some  mate- 
rial matter.  Therefore,  he  did  not  mean  by 
that  to  instruct  the  jury  that,  if  the  witness 
is  altogether  unworthy  of  credit,  they  might 
yet  credit  her;  but  he  evidently  meant 
by  that  that,  if  the  attack  on  her  testimony 
as  to  certain  parts  thereof  is  successful, 
nevertheless  there  may  be  other  parts  in 
which  the  jury  might  believe  her,  and  he 
was  dealing  with  the  question  of  overcom- 
ing, or  disproving,  or  not  believing,  some 
part  of  her  testimony.  He  was  not  charging 
on  the  question  which  is  dealt  with  In  the 
cases  dealing  with  successful  Impeachment; 
and  while  his  language  was  not  as  apt  or 
accurate  as  it  should  have  been,  taken  in 
connection  with  the  statement  that,  if  she  is 
successfully  Impeached  as  to  a  material  mat- 
ter, it  is  pretty  evident  that  he  simply  meant 
by  that  if  the  jury  found  the  evidence  was 
such  that  they  could  not  believe  her  evidence 
as  to  this  fact — not  that  she  is  impeached  as. 
a  whole,  but  if  she  is  successfully  impeached 
as  to  that  fact — If  they  did  not  believe  her 
testimony  on  this  point,  still  they  might  be- 
lieve her  on  other  points.  If  we  may  coin 
an  expression,  he  was  instructing  the  jury 
about  partial  successful  impeachment,  of 
successful  impeachment  as  to  one  fact,  and 
not  as  to  unworthiness  to  be  believed  at  all. 
He  was  instructing  the  jury  about  that  kind 
of  impeachment,  and,  taken  In  its  proper 
sense,  it  is  evident  that  that  is  what  he 
meant  He  meant  that  the  -successful  over- 
throwing of  a  witness  as  to  one  fact  did  not 
destroy  the  jury's  right  to  believe  her  as  to 
other  facts.  But  he  was  not  dealing  with 
the  question  of  overthrowing  her  credit  as 
a  witness  as  a  whole,  and  was  not  using  the 
words  "successful  impeachment"  in  that 
sense.  Although  we  have  spoken  of  that  as 
a  technical  meaning  of  It,  yet  we  have  never 
coupled  It  with  successful  Impeachment  as  to 
one  material  fact,  as  meaning  successful  im- 


peachment of  the  whole  testimony.  The  dif- 
ference between  the  judge  and  the  Code  was 
"successful  impeachment,"  instead  of  "suc- 
cessfully contradicted"  as  to  a  material 
fact;  but,  taking  the  two  together,  it  is  evi- 
dent that  he  was  instructing  the  jury  on  the 
question  of  attacking  her  testimony  on  one 
material  point,  and  not  as  to  her  whole  tes- 
timony. 

[3]  3.  It  is  insisted  that  the  court  commit- 
ted error  in  giving  the  jury  the  following 
charge:  "If  you  believe  from  the  evidence 
in  the  case  that  such  evidence  is  consistent 
with  the  guilt  of  the  defendant  and  incon- 
sistent with  his  innocence,  and  that  the  same 
establishes  his  guilt  to  the  exclusion  of  every 
other  reasonable  hypothesis,  except,  as  stat- 
ed, his  guilt  of  the  crime  charged  against 
him,  you  would  be.  authorized  to  find  the  de- 
fendant guilty."  Movant  contends  that  this 
charge  was  erroneous  for  the  following  rea- 
sons: (1)  It  was  not  a  statement  of  a  cor- 
rect rule  of  law  applicable  to  the  facts  of 
the  case.  (2)  Because  the  jury  was  instruct- 
ed that  they  would  be  authorized  to  find  the 
defendant  guilty  if  they  believed  that  the 
evidence  was  consistent  with  the  guilt  of  the 
defendant  and  inconsistent  with  his  inno- 
cence, and  if  they  believed  that  the  same  es- 
tablished his  guilt  to  the  exclusion  of  every 
other  reasonable  hypothesis,  except,  as  stated, 
his  guilt  of  the  crime  charged  against  him. 
(3)  Because  neither  in  the  excerpt  from  the 
charge  quoted,  nor  in  any  other  portion  of 
the  charge,  did  the  court  instruct  the  jury 
the  rule  as  to  reasonable  doubt;  that  is  to 
say,  that  they  could  not  find  the  defendant 
guilty  unless  "there  [was]  sufficient  testimony 
to  satisfy  the  mind  and  conscience  beyond 
a  reasonable  doubt"  (4)  Because  the  court 
should  have  charged  the  jury  the  rule  as  to 
circumstantial  testimony  and  the  rule  as  to 
reasonable  '  doubt  (5)  Because  in  the  ex- 
cerpt quoted,  after  the  word  "believed,"  the 
court  should  have  inserted  the  words  "beyond 
a  reasonable  doubt"  While  we  think  it  is 
better  to  -give  both  sections  of  the  Penal 
Code  (sections  1012  and  1013)  in  charge  to 
the  jury,  and  in  cases  where  circumstantial 
evidence  is  relied  upon  for  conviction  also 
to  give  section  1010,  this  court  has  ruled,  in 
the  case  of  Bone  et  al.  v.  State,  102  Ga.  387, 
30  S.  E.  845,  that  where  the  court  had  charg- 
ed the  jury,  It  was  not  cause  for  new  trial; 
"It  being  apparent  from  the  instructions  as 
to  reasonable  doubt,  taken  altogether,  that 
the  judge  intended  to  convey  to  the  jury 
the  idea  that  the  reasonable  and  moral  cer- 
tainty of  guilt  to  which  he  referred  was  men- 
tal conviction  excluding  any  reasonable  doubt 
of  guilt"    Id. 

[4]  4.  The  verdict  is  supported  by  the  evi- 
dence. And  even  if  the  testimony  of  Carrie 
Moncrief,  the  witness  whose  testimony  was 
sought  to  be  impeached,  and  on  whom  the 
state  relied  largely  for  conviction,  is  exclud- 
ed, there  is  sufficient  evidence  still  left  to 
sustain  the  verdict    The  evidence  shows  that 
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the  defendant,  Lucky  Elliot,  had  Ida  Fer- 
gerson,  the  deceased,  for  his  mistress;  that 
on  the  evening  before  her  death  she  went 
to  the  house  where  Lucky  boarded,  though 
she  was  an  entire  stranger  there.  She  re- 
mained In  the  room  with  the  defendant  and 
others,  all  drinking  beer  (except  Ida  Ferger- 
son)  and  talking,  until  she  left  the  house  in 
company  with  Elliot,  about  11:30  p.  m.  One 
witness  heard  the  defendant  tell  the  deceas- 
ed, before  they  left  the  house,  that  he  ought 
to  have  killed  her  "on  account  of  her  low- 
down  ways."  Soon  after  the  defendant  and 
deceased  left  the  house,  one  witness  heard 
some  one  holloa,  "Oh!"  This  noise  came  from 
the  direction  in  which  the  blood  was  found, 
about  167  feet  from  the  house  they  had  just 
left.  The  dead  body  of  Ida  Fergerson  was 
found  next  morning,  near  the  house  she  and 
the  defendant  had  left  at  11:30  o'clock.  Her 
throat  was  cut,  and  she  had  been  dragged 
a  short  distance  from  where  the  blood 
was  found,  and  thrown  down  an  embank- 
ment A  knife  was  found  79  feet  from  the 
dead  body,  where  it  had  been  thrown  into 
a  gully.  The  knife  was  bloody,  and  was 
identified  by  several  witnesses  as  the  knife 
of  defendant  There  were  tracks  on  the 
embankment  over  which  the  knife  was  drop- 
ped. The  tracks  turned  right  back  towards 
the  house  from  where  the  knife  was  lying. 
Next  morning  the  defendant  said  to  some 
of  the  inmates  of  the  house  where  he  board* 
ed,  "Don't  we  be  talking  too  much,"  or  "Don't 
we  say  anything  about  what  passed  here 
last  night"  On  the  Saturday  after  the  homi- 
cide the  defendant  denied  knowing  Ida  Fer- 
gerson at  all.  He.  admitted  afterwards  that 
he  knew  her,  and  said,  "I  know  her  all  right; 
I  just  lied  about  it" 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(138  Oa.  16) 

JONES  v.  McCOLLOUGH. 
(Supreme  Court  of  Georgia.     April.  9,  1912.) 

(SyUabue  by  the  Court.) 

1.  Attorney  and  Client   (f  52*)— Disbar- 
ment Proceedings— Petition. 

The  allegations  in  the  petition  set  forth 
facts  showing  that  the  defendant,  acting  un- 
der employment  as  an  attorney  at  law  for  a 
named  corporation  of  which  the  relator  is 
president,  had  been  guilty  of  deceit  and  will- 
ful misconduct  relative  to  his  client  and  to  his 
professional  engagement,  and  the  general  de- 
murrer thereto  was  oroperly  overruled.  Civil 
Code  1910,  f  4967(3). 

[Ed.   Note.— For  other  cases,   see  Attorney 
and  Client,  Cent.  Dig.  §§  69,  70;    Dec  Dig.  fi 

52.*] 

2.  New    Trial    (J   30*)— Grounds— Irregu- 
larities. 

The  fact  that  after  the  conclusion  of  the 
trial,  and  before  the  rendition  of  the  judg- 
ment by  the  judge  trying  the  case  without  the 
intervention  of  a  jury,  an  affidavit  was  made 
by  a  witness  who  testified  upon  the  trial, 
changing  his  testimony  as  given  at  the  hear- 
ing of  the  cause,  and  that  this  affidavit  was 


sent  to  the  judge  while  he  had  the  case  under 
consideration,  will  not,  though  an  irregularity, 
require  the  grant  of  a  new  trial;  the  triat 
judge  having  stated,  in  his  certificate  to  this 
ground  of  the  motion  for  a  new  trial,  that  the 
affidavit  was  not  considered  by  him  as  evi- 
dence in  the  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent  Dig.  §  45;    Dec.  Dig.  §  30.*] 

3.  Attorney  and  Client  (§  57*)— Proceed- 
ings for  Disbarment— Review— Evidence- 
The  case  having  been  submitted  to  the 
court  without  the  intervention  of  a  jury  for 
trial  under  the  evidence  and  the  law,  and  it 
appearing  that  the  evidence  was  sufficient  to- 
authorize  the  finding  of  the  court  that  the  de- 
fendant had  been  guilty  of  deceit  and  willful 
misconduct  in  bis  profession  in  respect  to  the 
matters  charged  against  him,  the  court's  find- 
ing and  consequent  removal  of  the  attorney 
will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  §§  81,  82;  Dec.  Dig.  | 
57.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Disbarment  proceedings,  on  the  relation  of 
J.  E.  McCollough,  against  Virgil  Jones.  From 
the  judgment,  defendant  brings  error.  Af- 
firmed. 

Rosser  &  Brandon,  Jas.  W.  Mason,  and 
Watkins  &  Latimer,  all  of  Atlanta,  for  plain- 
tiff in  error.    H.  M.  Dorsey,  Sol.  Gen.,  and 
Smith,  Hammond  &  Smith,  all  of  Atlanta*  for- 
defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


0»  a*.  u> 
TATLOR  v.  COLLET  et  al 
(Supreme  Court  of  Georgia.     April  10.  1912.) 

(8yUabue  by  the  Court.) 

1.  Equity   (§  94*)— Venue  (*  31*)— Neces- 
sary Parties. 

In  an  equitable  petition  for  an  injunction, 
cancellation  of  deeds,  and  other  equitable  re- 
lief, in  which  it  is  sought  to  have  a  convey- 
ance of  land  delivered  up  and  canceled,  the 
grantee  in  the  deed  is  a  necessary  party,  as 
well  as  the  grantor;  and  the  equitable  petition- 
could  be  brought  in  the  county  of  the  resi- 
dence of  the  grantee  or  in  the  county  of  the 
grantor. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  §  252;  Dec  Dig.  {94;*  Venue, 
Dec  Dig.  fi  81.*1 

2.  Equity   (|  150*)— Multifariousness. 

"A  bill  is  not  multifarious  because  all  of  the 
defendants  are  not  interested  in  all  of  the 
matters  contained  in  the  suit.  It  is  sufficient 
if  each  party  has  an  interest  in  some  matter 
in  the  suit  which,  is  common  to  all,  and  that 
they  are  connected  with  the  others."  Blaisdell 
v.  Bohr,  68  Ga.  56. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  fifi  342,  371-379;   Dec.  Dig.  {  150.*) 

3.  Equity   (§  76*)— Laches— Personal  Dis- 
ability. 

Where  the  father  of  an  infant,  without 
taking  legal  steps  to  be  appointed  guardian  of 
such  infant,  takes  charge  of  property,  con- 
sisting of  both  realty  and  personalty,  and,  aft- 
er   attainment    of    majority    by    the    infant. 


•For  other 
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wrongfully  withholds  a  part  of  the  property 
to  which  the  child  had  title,  and  soon  after 
attainment  of  majority  by  the  child,  without 
disclosing  to  the  latter  the  amount,  character, 
and  value  of  the  property,  and,  while  the  child 
"is  totally  without  mental  capacity  to  con- 
tract," deeds  to  the  child  a  portion  only  of 
the  property  to  which  he  is  legally  entitled, 
and  takes  from  the  child  a  deed  of  conveyance 
to  other  portions  of  the  property  in  excess  of 
that  to  which  he  was  legally  entitled,  and  also 
takes  from  the  child  a  receipt  purporting  on 
its  face  to  be  in  consideration  of  a  full  settle- 
ment between  the  father  and  child,  such  a  set- 
tlement and  mutual  exchange  of  deeds  will 
not  bar  the  right  of  action  on  the  part  of  the 
child  after  the  lapse  of  16  years;  it  appearing 
that  the  child  during  that  time  was  without 
mental  capacity  to  comprehend  the  nature  of 
a  contract,  or  his  legal  rights,  and  that,  short- 
ly after  the  recovery  from  the  mental  disabil- 
ities under  which  the  child  was  laboring,  the 
latter  instituted  legal  proceedings  to  ascertain 
and  establish  his  right  and  title  to  the  prop- 
erty involved  in  the  settlement  made  between 
the  father  and  the  child. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent.  Dig.  §  241 ;   Dec.  Dig.  §  76.*] 

4.  Cancellation  of  Instruments  (8  23*)— 
Right  to  Maintain  Suit  —  Conditions 
Precedent. 

This  being  an  equitable  proceeding,  and  it 
appearing  from  the  allegations  of  the  petition 
that  the  property  which  the  father  deeded  to 
the  child  was  only  a  part  of  that  to  which  he 
was  legally  entitled  at  the  time  of  the  convey- 
ance, it  is  not  necessary  for  the  child  to  offer 
to  return  or  reconvev  that  which  the  father 
had  conveyed  to  him  in  order  to  maintain  the 
present  action. 

[Ed.  Note. — For  other  cases,  see  Cancella- 
tion of  Instruments,  Cent  Dig.  §  32:  Dec. 
Dig.  *  23.*J 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; Frank  Park,  Judge. 

Action  by  G.  R.  Colley  and  others  against 
E.  D.  Taylor,  administrator.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

The  petition  alleges  that  In  1873,  when 
petitioner  was  but  a  few  months  old,  her 
mother  died  Intestate,  leaving,  besides  cer- 
tain personalty,  an  estate  consisting  of  four 
lots  of  land  in  Calhoun  county;  that  her 
only  heirs  at  law  were  petitioner  and  peti- 
tioner's father,  G.  R.  Colley;  that  said  Col- 
ley immediately  took  charge  of  the  entire  es- 
tate left  by  his  deceased  wife,  without  ad- 
ministration, and  without  being  appointed 
the  legal  guardian  of  petitioner,  and  without 
giving  the  guardian's  bond  required  by  law ; 
that  he  married  again,  and  had  other  chil- 
dren, and  petitioner  grew  up  in  Ignorance  of 
the  fact  that  she  had  inherited  any  property 
from  her  mother,  and  was  not  apprised  of 
this  fact  by  her  father,  or  any  one  else,  un- 
til the  year  1894,  shortly  after  she  became  21 
years  of  age,  when  her  father  then  sent  for 
her  and  informed  her  that  her  mother  had 
left  her  an  interest  In  her  estate,  but  not 
telling  her  of  what  this  estate  consisted,  and 
executed  a  deed  conveying  to  petitioner  one 
of  trie  lots  of  land  above  mentioned,  and 
took  from  petitioner  a  deed  conveying  to  him 


the  other  three  lots  embraced  in  the  estate  of 
her  deceased  mother.  At  the  same  time  the 
said  G.  R.  Colley  caused  petitioner  to  exe- 
cute a  receipt  reading  as  follows:  "Received 
of  G.  R.  Colley  deed  to  one  lot  of  land  102 
in  the  4th  Dist  of  Calhoun  county,  In  full 
for  all  demands,  and  in  full  settlement  of  all 
claims  that  I  hold  against  him."  Petitioner 
alleges  that  at  the  time  she  undertook  to 
make  this  settlement  and  signed  the  deed 
and  receipt  she  was  "totally  without  mental 
capacity  to  contract" ;  that  from  that  time  on 
she  was  "gradually  losing  her  mind,  which, 
continued  until  1901,  when  she,  upon  the  ap- 
plication of  the  said  G.  R.  Colley,  was  tried 
for  lunacy*  found  by  the  Jury  to  be  a  luna- 
tlci  and  sent  to  the  asylum  at  MlUedgevllle, 
Ga."  She  alleges  that,  notwithstanding  she 
was  released  from  the  insane  asylum  in  De- 
cember, 1901,  she  continued  to  be  of  such 
unsound  mind  as  to  be  Incapable  of  compre- 
hending the  nature  of  a  contract,  or  to  "at- 
tend to  any  business  of  any  kind  or  nature 
whatsoever,"  until  about  the  1st  of  January, 
1909,  when  she  was  for  the  first  time  capable 
of  looking  after  and  attending  to  business 
matters  to  some  extent,  at  which  time  she 
employed  counsel  and  began  proceedings  to 
establish  her  rights  in  the  premises.  The 
petition  alleges  that  at  the  time  said  G.  R. 
Colley  was  married  to  petitioner's  mother 
he  had  no  property  whatsoever,  but  that 
"with  the  money  received  from  her  mother's 
estate,  and  with  the  Increment  from  said  es- 
tate, In  all  of  which  your  petitioner  had  a 
one-half  undivided  interest,"  he  purchased 
a  certain  other  lot  of  land  in  Calhoun  county, 
which  he  afterwards  deeded  to  his  present 
wife  for  love  and  affection,  and  that  the 
latter  has  since  traded  the  same  for  a  house 
and  lot  in  Arlington,  Ga.  And  the  petition 
charges  that  G.  R»  Colley  has  deeded  to  the 
present  Mrs.  G.  R. .  Colley  portions  of  the 
original  lots  of  land  embraced  in  petitioner's 
mother's  estate,  in  which  petitioner  claims 
an  interest;  that  he  executed  a  deed  con- 
veying to  Unice  Colley  Sheffield,  who  Is  the 
daughter  of  G.  R.  Colley  and  his  present 
wife,  50  acres  of  land,  being  a  portion  of  one 
of  the  lots  of  land  originally  belonging  to  the 
estate  of  petitioner's  deceased  mother;  that 
both  the  present  Mrs.  Colley  and  Unice  Col- 
ley Sheffield  took  the  deeds  above  referred  to 
with  full  knowledge  of  petitioner's  claim  of 
title  to  an  Interest  in  the  lands  sought  to 
be  conveyed.  It  is  further  alleged  that  said 
Unice  Colley  Sheffield  is  in  possession  of  all 
of  lots  108,  109,  and  144,  as  the  tenant  of 
G.  R.  Colley,  under  a  five-year  lease,  having 
full  knowledge  of  petitioner's  claim  to  an  in- 
terest In  said  lots.  Besides  other  equitable 
relief,  petitioner  prays  for  an  accounting  on 
the  part  of  G.  R.  Colley ;  that  the  deed  exe- 
cuted by  petitioner,  conveying  to  said  Colley 
lots  of  land  108,  109,  and  144,  be  canceled, 
and  that  all  deeds  whereby  said  Colley 
sought  to  convey  to  the  present  Mrs.  Collej 
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and  to  Unice  Colley  Sheffield  portions  of  the 
estate  of  petitioner's  deceased  mother  be 
canceled,  and  that  It  be  decreed  that  peti- 
tioner have  a  one-half  undivided  interest  in 
all  of  said  estate,  and  a  like  Interest  in  the 
house  and  lot  in  Arlington,  Ga.,  now  held  by 
Mrs.  Colley ;  and  that  process  issue,  making 
both  Mrs.  Colley  and  Unice  C.  Sheffield  par- 
ties defendant,  as  well  as  G.  R.  Colley. 

The  defendants  filed  general  and  special 
demurrers ;  but  the  court  dismissed  the  peti- 
tion on  general  demurrer,  without  passing 
upon  the  special  demurrers.  The  petitioner, 
Mrs.  Davis  Baker,  died  pending  the  decision 
of  this  court,  and  the  case  is  proceeding  in 
the  name  of  her  administrator. 

Calhoun  &  Rambo,  of  Arlington,  for  plain- 
tiff in  error.  W.  D.  Sheffield,  of  Arlington, 
and  Hawes  &  Pottle,  of  Blakely,  for  defend- 
ants in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Under  the  allegations  In  the  petition 
Unice  Colley  Sheffield,  who  resides  in  Cal- 
houn county,  is  a  necessary  party.  Sub- 
stantial relief  Is  prayed  against  her.  The 
plaintiff  Is  seeking  to  have  a  deed  made  by 
G.  R.  Colley  to  Unice  Colley  Sheffield,  con- 
veying certain  lands  in  Calhoun  county,  set 
aside  and  canceled;  it  being  shown  in  th,e 
petition  that  plaintiff  claims  title  to  a  part 
of  these  lands,  and  that  Unice  Colley  Shef- 
field had  knowledge  of  plaintiff's  claim  of 
title  at  the  date  of  the  execution  of  the  deed. 
If  plaintiff's  allegation  of  fraud  against  her 
father,  G.  R.  Colley,  can  be  established,  she 
will  be  entitled  to  recover  an  Interest  In 
this  land  in  Calhoun  county  upon  proof  that 
Unice  Colley  Sheffield  took  with  knowledge 
of  the  plaintiff's  title  to  the  premises  In  dis- 
pute, which  lie  in  the  county  In  which  the 
suit  is  brought  Other  equitable  relief  is  also 
sought  against  G.  R.  Colley  and  Unice  C. 
Sheffield,  which  it  is  unnecessary  to  set  forth 
here,  because  sufficient  ground  for  holding 
that  Unice  C.  Sheffield  is  a  necessary  party 
to  these  proceedings  is  shown  by  the  state- 
ment above  made.  Consequently  the  suit  was 
properly  In  the  county  of  Calhoun. 

[2]  2.  The  petition  also  sets  forth  a  case 
entitling  her  to  substantial  equitable  relief 
against  the  wife  of  G.  R.  Colley.  The  relief 
sought  relates  to  conveyances  of  title  to  por- 
tions of  the  lands  which  descended  from  the 
former  wife  of  G.  R.  Colley,  the  mother  of 
the  plaintiff.  In  fact,  the  entire  controver- 
sy revolves  about  the  controlling  question  as 
to  whether  or  not  the  plaintiff  is  entitled  to 
recover  the  lands  which  it  is  alleged  descend- 
ed from  the  former  Mrs.  G.  R.  Colley  to  this 
petitioner  and  her  father,  and  both  the  pres- 
ent Mrs.  G.  R.  Colley  and  Unice  Colley  Shef- 
field are  Interested  In  that  controlling  ques- 
tion, and  a  full  settlement  of  the  controversy 
between  the  plaintiff  and  her  father  relative 
to  their  respective  Interests  and  rights  In 


the  property  which  G.  R.  Colley  and  petition- 
er inherited  from  the  mother  of  petitioner, 
the  former  wife  of  G.  R.  Colley,  could  not 
be  determined  without  making  both  Unice 
Colley  Sheffield  and  the  present  Mrs.  G.  R. 
Colley  parties  to  the  suit 

[31  3.  It  is  insisted  by  way  of  general  de- 
murrer that  the  petition  "shows  on  its  face 
that  plaintiff  is  barred  of  her  action.  If  any 
she  had,  by  laches  and  lapse  of  time,  and 
no  sufficient  reason  is  alleged  why  the  ac- 
tion was  not  sooner  brought,  or  why  plain- 
tiff did  not  sooner  discover  the  alleged  fraud 
which  had  been  perpetrated  upon  her."  Up- 
on demurrer,  we  are  to  treat  the  allegations 
of  the  petition  as  true;  and,  taking  them  as 
true,  the  ground  of  the  demurrer  Just  quoted 
Is  entirely  without  merit  The  plaintiff  was 
less  than  a  year  old  when  her  mother  died, 
and  the  petition  detailed  circumstances  show- 
ing that  she  was  kept  in  ignorance  of  the  fact 
that  her  mother  had  left  any  property  to 
which  plaintiff  had  any  claim  of  title,  until 
the  year  1894,  a  few  months  after  her  at- 
tainment of  her  majority,  and  that  then  her 
father,  who  had  never  been  appointed  her 
legal  guardian,  but  was  acting  as  guardian 
without  authority  so  to  do,  relatively  to  one- 
half  of  the  property  which  constituted  her 
deceased  mother's  estate,  made  only  a  par- 
tial disclosure  as  to  the  property  which  had 
descended  to  petitioner,  and  that,  even  if 
he  had  made  a  full  disclosure  at  that  time, 
she  was  utterly  unable  to  comprehend  her 
rights,  or  to  take  any  steps  to  ascertain  and 
have  them  established.  He  executed  a  deed 
of  conveyance  to  petitioner  of  a  part  of  the 
lands  of  the  estate  of  the  deceased  wife  and 
mother,  which  was  far  less  than  the  plain- 
tiff's portion  of  these  lands,  both  as  to  quan- 
tity and  as  to  value,  and  took  at  that  time 
a  deed  from  petitioner  to  the  remaining  por- 
tion of  her  mother's  estate,  and  a  receipt 
signed  by  petitioner;  and  this  receipt  and 
these  deeds  are  relied  upon  to  show  a  settle* 
ment  between  father  and  daughter  or  an  ac- 
cord and  satisfaction.  Under  the  facts  al- 
leged In  the  petition,  it  could  not  amount  to 
either  In  contemplation  of  the  law.  A  set- 
tlement between  parties  of  matters  In  con- 
troversy, or  an  accord  and  satisfaction,  im- 
plies capacity  to  contract  upon  the  part  of 
the  parties  to  the  settlement,  or  to  the  ac- 
cord; and  In  the  present  case  one  of  the 
parties  was  a  man  of  mature  years  and  of 
business  experience,  in  the  full  possession  of 
his  faculties,  and  he  was  dealing  with  his 
own  daughter,  and  that  daughter  was  a  wo- 
man barely  21  years  of  age,  who  had  been 
reared  in  total  Ignorance  of  her  property 
rights,  and  who  "was  totally  without  mental 
capacity  to  contract"  That  being  true,  the 
alleged  settlement,  or  accord  and  satisfac- 
tion, was  entirely  without  binding  effect  up- 
on the  rights  of  the  plaintiff  in  this  case. 

The  mere  statement  of  the  proposition  la 
sufficient    If  the  complainant  waa  not  bar- 
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red  by  the  alleged  accord  and  satisfaction, 
she  is  not  barred  of  her  action  "by  laches 
and  lapse  of  time,"  as  the  demurrant  in- 
sists. She  gives  ample  reason  "why  the 
action  was  not  sooner  brought,  or  why  plain- 
tiff did  not  sooner  discover  the  alleged  fraud 
which  had  been  perpetrated  upon  her."  She 
was  totally  lacking  in  mental  capacity  to 
contract  at  the  time  of  making  the  alleged 
settlement  in  1894,  and  from  that  date  her 
mind  became  gradually  weaker,  until  in 
1901,  in  proceedings  instituted  by  her  father, 
she  was  adjudged  a  lunatic  and  sent  to  the 
asylum  for  the  insane,  where  she  remained 
until  the  25th  day  of  December,  1901,  and 
4(from  the  date  of  her  return  from  the  asy- 
lum to  about  the  1st  day  of  January,  1908; 
petitioner's  mind  was  In  such  an  impaired 
and  unsound  condition  that  she  was  wholly, 
absolutely,  and  totally  unfit  to  attend  to  any 
business  of  any  kind  or  nature  whatsoever, 
but  that  from  the  1st  day  of  January,  1908, 
her  mind  began  gradually  to  clear,  *  •  * 
and  it  was  not  until  on  or  about  the  1st  day 
-of  January,  1909,  that  she  was  able  to  look 
after  and  attend  to  the  ordinary  business 
of  an  ordinary  person,  and  soon  thereafter, 
-discovering  the  fraud  perpetrated  on  her  by 
her  father,  *  *  *  she  employed  counsel 
and  caused  an  ejectment  suit  against  G.  R. 
€olley  to  be  brought."  The  ejectment  suit 
referred  to  was  brought  by  petitioner  on  the 
18th  day  of  April,  1909,  to  recover  her  in- 
terest in  lot  of  land  108,  together  with  her 
interests  in  lots  of  land  109  and  144  in  the 
fourth  district  of  Calhoun  county,  which 
Includes  a  part  of  the  land  brought  into  con- 
troversy by  the  present  suit.  Subsequently 
petitioner  dismissed  the  ejectment  suit'  re* 
ferred  to,  and  "in  lieu  thereof  brought  this 
•equitable  petition.  Under  the  facts  and  cir- 
cumstances set  forth  above,  we  do  not  un- 
derstand how  it  can  be  seriously  contended 
that  petitioner  is  barred  by  lapse  of  time 
or  laches  from  maintaining  this  action.  If 
she  can  maintain  the  allegations  in  her  peti- 
tion by  evidence,  she  is  clearly  entitled  to 
relief  in  equity.    , 

It  will  be  observed  that  we  are  here  deal- 
ing only  with  the  general  demurrer,  as  it 
was'  expressly  stated  in  the  order  of  the 
court  below  that  the  special  demurrers  were 
not  passed  upon,  and  the  plaintiff's  petition 
was  dismissed  on  general  demurrer. 

[4]  4.  This  being  an  equitable  proceeding, 
and  it  appearing  from  the  allegations  of  the 
petition  that  the  property  which  the  father 
•deeded  to  the  child  was  only  a  part  of  that 
to  which  she  was  legally  entitled  at  the  time 
of  the  conveyance,  it  is  not  necessary  for 
her  to  offer  to  return  or  reconvey  that  which 
the  father  had  conveyed  to  her  in  order  to 
maintain  the  present  action.  See  Collier  v. 
Collier,  74  S.  E.  275,  decided  by  this  court 
February    27,    1912. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(138  Ga.  IS) 
SOUTHERN  RT.  CO.  v.  PATNE. 
(Supreme  Court  of  Georgia.     April  9,  1912.) 

(SyUabus  by  the  Court.) 

1.  Justices  of  the  Peace  (J  2*)— Appoiht- 
mknt— Constitutional  Law. 

Section  381  of  the  Civil  Code  of  1910  is 
not  in  conflict  with  article  6,  §  8,  par.  1,  of 
the  Constitution  of  this  state  (Code,  f  6526). 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  2-4;   Dec.  Dig.  ft  2.*] 

2.  Justices  of  the  Peace  (§  8*)— Abolition 
of  Militia  District— Po  wees  of  Justice. 

Where  a  militia  -district  is  abolished  by 
being  absorbed  in  the  territory  of  an  adjoining 
militia  district,  the  commissioned  notary  pub- 
lic of  the  abolished  district  can  continue  le- 
gally to  discharge  the  functions  of  the  office 
until  the  term  of  his  office  expires. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the   Peace,   Cent    Dig.   §§   11-14;    Dec   Dig* 

*  a*] 

Action  by  W.  O.  Payne  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  The  Court 
of  Appeals  has  certified  certain  questions  to 
the  Supreme  Court  First  question  answered 
in  the  affirmative,  and  the  second  in  the 
negative. 

The  Court  of  Appeals  has  certified  to  the 
Supreme  Court  the  following  questions: 

"1.  Where  a  militia  district  is  abolished, 
by  being  absorbed  in  the  territory  of  an  ad- 
joining militia  district,  can  the  commissioned 
notary  public  of  the  abolished  district  con- 
tinue legally  to  discharge  the  functions  of 
his  office,  and  can  he  legally  enter  judgments 
after  the  abolition  of  the  militia  district 
which  he  was  appointed  to  serve? 

"2.  Is  section  381  of  the  Civil  Code  of 
1910,  which  reads  as  follows:  'Making  or 
Changing  Districts,  Consequences.  If,  in 
laying  out  a  new  district  or  in  changing  the 
lines  of  old  districts,  or  in  consolidating  or 
abolishing  old  districts,  the  residences  of  jus- 
tices of  the  peace  or  constables  elected  or 
appointed  are  Included  in  the  new  district,  or 
cut  off  from  the  district  for  which  they  were 
elected  or  appointed,  they  have  authority  to 
discharge  their  duties  for  the  district  for 
which  they  were  elected  or  appointed,  until 
their  terms  of  office  expire  and  their  succes- 
sors in  such  districts  are  qualified,  unless 
elected  or  appointed  to  the  same  office  in  the 
new  district  to  which  they  are  eligible' — in 
conflict  with  article  6,  |  8,  par.  1,  of  the 
Constitution  of  this  state,  which  provides 
that:  'Commissioned  notaries  public,  not  to 
exceed  one  for  each  militia  district,  may  be 
appointed  by  the  judges  of  superior  courts 
in  their  respective  circuits,  upon  recommen- 
dation of  the  grand  juries  of  the  several 
counties.  They  shall  be  commissioned  by 
the  Governor  for  a  term  of  four  years,  and 
shall  be  ex  officio  justices  of  the  peace,  and 
shall  be  removable  on  conviction  for  mal- 
practice in  office' — for  the  reason  that  under 
the  operation  of  said  act,  in  some  instances, 
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there  might  or  would  he  more  than  one  com- 
missioned notary  public  and  ex  officio  justice 
of  the  peace?" 

Geo.  A.  H.  Harris  &  Sons  of  Rome,  for 
plaintiff  in  error.  C.  I.  Carey  and  Ennis  & 
Shaw,  all  of  Rome,  for  defendant  in  error. 

BECK,  J.  [1]  It  does  not  seem  that  the 
statute  in  question  (section  381  of  the  Civil 
Code)  is  bo  clearly  repugnant  to  the  consti- 
tutional provision  which  It  is  claimed  that 
the  statute  violates  as  to  render  the  statute 
unconstitutional  and  void.  It  Is  unnecessary 
here  to  restate  the  numerous  rulings  of  this 
and  other  courts  declaring  that  the  presump- 
tion is  always  in  favor  of  the  constitutional- 
ity of  a  statute,  that  every  reasonable  doubt 
must  be  resolved  in  favor  of  the  statute,  and 
that  the  courts  will  not  hold  the  statute  to 
be  invalid  unless  its  violation  of  the  Consti- 
tution is  complete  and  unmistakable.  "'All 
legislative  acts  in  violation  of  the  Constitu- 
tion are  void,  and  it  is  the  duty  of  the  ju- 
diciary so  to  declare.'  But  in  considering 
and  passing  upon  the  question  of  the  con- 
stitutionality of  a  law,  the  rule  is  too  well 
established  and  settled  to  be  departed  from 
'that  it  must  be  made  to  appear  that  the 
statute,  before  it  is  declared  inoperative  for 
that  cause,  must  be  plainly  and  palpably  in 
violation  of  the  Constitution.' "  McMahon  v. 
Mayor,  etc.,  66  Ga.  222,  42  Am.  Rep.  65. 
And  In  the  case  of  Nicholas  v.  Hovenor,  42 
Ga.  514,  it  was  said:  "Courts  cannot  declare 
acts  unconstitutional,  except  in  violation  of 
the  express  words  of  the  Constitution.  Con- 
trary to  the  spirit  or  concealed  intention  is 
not  sufficient  to  invoke  the  judicial  inter- 
ference; for  this  would  be  the  substitution 
of  the  judgment  of  the  court  for  the  will 
of  the  Legislature.  The  act  of  1870  is  con- 
trary to  no  express  words,  and  therefore,  as 
invoked  in  this  case,  will  be  sustained  by  the 
court."  The  section  of  the  Constitution 
relied  upon  to  show  the  invalidity  of  the 
statute  in  question  (section  6526  of  the  Code) 
provides:  "Commissioned  notaries  public  not 
to  exceed  one  for  each  militia  district  may 
be  appointed  by  judges  of  the  superior  courts. 
They  shall  be  commissioned  by  the  Governor 
for  a  term  of  four  years,  and  shall  be  ex  of- 
ficio justices  of  the  peace,  and  shall  be  remov- 
able on  conviction  for  malpractice  in  office." 
The  strict  words  of  the  paragraph  of  the  Con- 
stitution just  quoted  prohibit  the  appointment 
of  more  than  one  commissioned  notary  pub- 
lic for  each  militia  district  It  does  not  in 
express  words  prohibit  the  exercise  of  the 
functions  of  that  office  by  a  commissioned  no- 
tary public,  who  has  by  change  of  district 
lines  been  imported  into  another  militia  dis- 
trict 

[2]  But  we  do  not  have  to  thus  stick  in 
the  bark  in  order  to  uphold  the  statute  in 
question.  The  paragraph  of  the  Constitu- 
tion   under   consideration   provides    further 


that  these  commissioned  notaries  public  shal? 
be  commissioned  for  a  term  of  four  years, 
and  shall  be  removable  on  conviction  for 
malpractice  in  office.  The  Constitution  evi- 
dently does  not  contemplate  the  removal  of 
a  commissioned  notary  public  for  any  other 
cause  than  that  stated  in  the  Constitution 
itself.  And  yet,  if  that  portion  of  the  Con- 
stitution in  question  be  given  the  construc- 
tion placed  upon  it  by  the  party  to  this  case 
attacking,  on  constitutional  grounds,  the  Code 
section  under  consideration,  it  would  virtu- 
ally enable  certain  county  authorities,  acting 
under  the  provisions  of  section  376  et  seq. 
of  the  Code,  to  remove  a  duly  appointed  and 
commissioned  notary  public  from  his  office. 
We  think  it  is  clear  that  the  provisions  of 
section  381,  which  relate  in  terms  to  justices 
of  the  peace,  include  also  commissioned  no- 
taries public,  who  are  ex  officio  justices  of 
the  peace,  as  effectually  as  if  the  words 
"commissioned  notaries  public  who  are  ex 
officio  justices  of  the  peace"  had  been  added 
to  the  statute  immediately  after  the  words 
"justices  of  the  peace,"  where  the  latter  ex- 
pression occurs  in  the  statute.  We  are  of 
the  opinion  that  the  legislative  intent,  as 
expressed  in  the  statute,  can  be  given  effect 
by  placing  upon  the  statute  a  construction 
which  authorizes  justices  of  the  peace  and 
notaries  public  who  are  ex  officio  justices  of 
the  peace,  in  any  districts  which  have  been 
consolidated  with  another  district  to  con- 
tinue to  discharge  the  duties  of  their  respec- 
tive offices  until  their  terms  of  office  expire. 
Certainly  it  cannot  be  said  that  under  this 
construction  there  is  any  clear  and  palpable 
repugnance  between  the  statute  and  the  con- 
stitutional provision  which  it  is  alleged  to  be 
in  violation  of. 

From  what  we  have  said  above,  it  follows 
that  the  first  of  the  two  questions  propound- 
ed by  the  Court  of  Appeals  is  answered  in 
the  affirmative,  and  the  second — that  is,  the 
question  relating  to  the  constitutionality  of 
section  381  of  the  Civil  Code — is  answered  in 
the  negative,    All  the  Justices  concur. 


(11  Ga.  App.  62> 

LUNSFORD  v.  MILLEDGEVILLE  COTTON 

CO.     (No.  3,812.) 

(Court  of  Appeals  of  Georgia.    April  16. 

1912.) 

(Syllabus  by  the  Court.) 

Sales  (§  52*)— Evidence-^Contbact. 

No    material  error   of  law   appears,    and 
the  verdict  is  fully  supported  by  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Sales.  Cent. 
Dig.  §§  118-144,  1045;   Dec.  Dig.  |  52.*] 

Error  from  City  Court  of  Covington;  W. 
H.  Whaley,  Judge. 

Action  by  the  Milledgeville  Cotton  Com- 
pany against  C.  C.  Lunsford.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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R.  W.  Milner  and  C.  C.  King,  both  of  Cov- 
ington, for  plaintiff  in  error.  Rogers  & 
Knox,  of  Covington,  and  Hines  &  Jordan,  of 
-Milledgeville,  for  defendant  in  error. 

HILL,  C.  J.  The  Milledgeville  Cotton 
-Company  sued  C.  C.  Lunsford  in  the  city 
court  of  Covington  to  recover  damages  for 
■an  alleged  breach  of  contract  in  writing,  and 
a  verdict  was  returned  in  favor  of  the  plain- 
tiff, and  the  defendant's  motion  for  a  new 
trial  was  overruled.  The  contract  sued  upon 
is  as  follows:  "Georgia,  Newton  County. 
August  28,  1909.  This  agreement,  made  this 
•day,  by  and  between  C.  C.  Lunsford  and  the 
Milledgeville  Cotton  Company,  of  Milledge- 
ville, Ga.,  witnesseth:  That  the  said  C.  C. 
-Lunsford,  for  and  in  consideration  of  the 
sum  of  one  dollar  ($1)  to  him  in  hand  paid 
by  the  said  Milledgeville  Cotton  Company,  of 
Milledgeville,  Ga.,  receipt  of  which  is  here- 
by acknowedged,  has  this  day  sold  and 
Agreed  to  deliver  to  the  said  Milledgeville 
Cotton  Company,  of  Milledgeville,  Ga.,  be- 
tween the  1st  day  of  October  and  November 
20th,  at  Mansfield,  Ga.,  75  bales  of  cotton,  in 
good  merchantable  condition,  to  average  five 
hundred  (500)  pounds  per  bale,  and  the  said 
•C.  C.  Lunsford  shall  accept  for  said  cotton 
the  sum  of  12  cents  per  pound  for  all  cotton 
grading  Liverpool  good  middling.  In  case 
any  or  all  portions  of  the  cotton  shall  be 
graded  above  Liverpool  good  middling,  %l 
per  pound  shall  be  added  to  the  price  stipulat- 
ed to  be  paid  for  Liverpool  good  middling  cot- 
ton. In  case  all  or  any  portion  shall  grade 
below  Liverpool  good  middling  cotton,  the 
difference  to  be  taken  off  shall  be  according 
to  the  rates  posted  on  the  Savannah  Cotton 
Exchange  the  day  previous  to  the  date  of 
delivery.  It  Is  agreed  that  the  cotton  to  be 
delivered  can  be  of  any  grade  from  Liverpool 
good  middling  to  American  low  middling,  in- 
clusive, and,  if  tinged,  not  below  middling 
tinged,  and,  if  stained,  not  below  middling 
stained.  In  case  the  said  C.  C.  Lunsford 
should  dispose  of  any  part  of  his  crop  before 
the  contract  is  filled,  then  the  entire  num- 
ber of  bales  due  under  this  contract  shall  be- 
come due.  It  is  further  expressly  under- 
stood and  agreed  to  that  time  is  the  essence 
of  this  contract,  and  that  the  cotton  is  to 
be  delivered  strictly  within  the  time  herein 
mentioned.  Should  both  parties  to  this  con- 
tract  not  agree  as  to  the  grades  of  the  cotton 
to  be  delivered  on  this  contract,  and  friendly 
settlement  should  be  out  of  the  question, 
then  both,  either  the  seller  or  the  Milledge- 
ville Cotton  Company,  shall  have  the  right  to 
leave  the  settlement  of  the  disagreement  to 
the  New  York  Cotton  Exchange,  and  both,  ei- 
ther the  seller  or  the  Milledgeville  Cotton 
Company,  shall  abide  by  the  decision  of  the 
arbitration  committee  of  the  New  York  Cot- 
ton Exchange.  All  expenses  caused  by  such 
Arbitration  shall  be  borne  by  the  loser.  This 
•contract  is  executed  in  duplicate.  Witness 
our  hands  and  seals  this  the  28th  day  of 


August,  1909.  Milledgeville  Cotton  Company, 
per  R.L.  Wall.  [Seal]  C.  C.  Lunsford.  [Seal] 
Witness,  J.  W.  Henderson.'9 

It  was  alleged  that  this  contract  had  been 
breached  by  the  defendant,  resulting  in  dam- 
age to  the  plaintiff  in  the  sum  of  $937.50,  be- 
ing the  difference  between  the  price  at  which 
the  defendant  had  agreed  to  sell  the  cotton 
and  the  market  price  of  the  cotton  at  the 
place  where  it  was  to  be  delivered  on  the 
day  it  was  to  be  delivered.  On  the  trial  the 
defendant  admitted  in  judicio  that  he  had 
signed  the  contract  sued  upon  in  duplicate, 
that  he  had  never  complied  with  the  con- 
tract, that  the  price  of  the  cotton  was  as 
alleged  in  plaintiffs'  petition,  and  that  the 
number  of  bales  sued  for  was  correct  The 
defense  relied  upon  was  that  the  contract 
had  never  become  binding  by  reason  of  the 
nonexecution  thereof  on  the  part  of  the 
plaintiff,  that  it  had  never  signed  the  same, 
and  that  the  defendant  had  never  received 
any  duplicate  of  the  contract  as  agreed,  or 
any  notice  of  the  acceptance  thereof  by  the 
plaintiff.  It  is  admitted  that  the  contract,  if 
it  had  been  signed  by  the  plaintiff,  was  a 
valid  contract  binding  the  plaintiff  to  buy 
and  the  defendant  to  sell  to  it  75  bales  of 
cotton,  and  it  is  insisted  that  the  considera- 
tion of  $1,  recited  in  the  contract  to  have 
been  paid  by  the  plaintiff  to  the  defendant, 
was  never  paid  and  never  received,  and  the 
contract  was  never  mutually  binding,  because 
the  plaintiff,  either  had  not  signed  it  at  all, 
or  had  unreasonably  delayed  signing  it 

While  there  is  some  conflict  in  the  evi- 
dence, the  verdict  establishes  the 'following 
facts  as  the  truth  of  the  transaction:  The 
contract  in  question  was  procured  by  one 
Henderson,  who  seems  to  have  been  a  cot- 
ton broker,  at  the  Instance  of  Lunsford,  the 
defendant  Lunsford  first  signed  the  con- 
tract and  delivered  it  to  Henderson,  who 
sent  it  to  the  Milledgeville  Cotton  Company, 
the  plaintiff,  and  he  received  it  back  from 
the  plaintiff  in  a  week's  time,  properly  sign- 
ed, and  it  was  held  by  him  for  Lunsford  and 
subject  to  his  order.  The  $1  recited  as  part 
consideration  in  the  contract  was  paid  by 
the  Milledgeville  Cotton  Company  to  Hen- 
derson for  Lunsford,  and  Henderson  offered 
the  $1  to  Lunsford,  who  refused  it,  on  the 
ground  that  he  did  not  care  for  it.  One  bale 
of  cotton  was  delivered  by  the  agent  of 
Lunsford  on  this  contract  to  Henderson  for 
the  Milledgeville  Cotton  Company.  This  evi- 
dence, in  connection  with  the  admissions 
heretofore  recited,  clearly  established  the 
correctness  of  the  verdict  In  favor  of  the 
plaintiff,  so  far  as  the  general  grounds  of  the 
motion  are  concerned. 

Several  special  assignments  of  error  are 
made  in  the  amended  motion  for  a  new  trial, 
based  upon  the  judgment  of  the  court  on  the 
admissibility  of  testimony  and  errors  in  the 
charge.  We  have  given  these  assignments 
careful  consideration,  and  find  that  they  are 
without  merit     Indeed,  we  are  clear  that 
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the  verdict  for  the  plaintiff  In  this  case  is 
not  only  supported  by  the  evidence,  but  that 
no  other  verdict  would  have  been  authorized, 
and  for  this  reason  the  assignments  of  error 
made  In  the  amended  motion  are  Immaterial. 
Judgment  affirmed. 


(11  Ga.  App.  67) 

JONES  &  PHILLIPS,  Inc.,  v.  PATRICK. 

(No.  3,870.) 

(Court  of  Appeals  Of  Georgia,     April  16, 

1912.) 

(Syllabus  by  the  Court.) 

Appeal  and  Error  ($  1033*)— Who  mat  Ap- 
•  peal— Party  Aggrieved. 

There  is  no  principle  of  law  that  will  jus- 
tify a  defendant  in  complaining  of  a  verdict 
against  him  on  the  ground  that  under  the  evi- 
dence the  verdict  should  have  been  for  a  lar- 
ger amount.  The  error  in  the  amount  of  the 
verdict,  if  error  at  all,  was  one  that  did  not 
injure  the  defendant;  and  in  no  case  is  error 
without  injury  a  rational  cause  for  complaint. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4052-4062;  Dec  Dig,  f 
1033.*] 

Error  from  Superior  Court,  Pulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  J.  L.  Patrick  against  Jones  & 
Phillips.  Incorporated.  Judgment  for  plain- 
tiff before  a  justice.  From  a  judgment  for 
plaintiff  on  appeal,  defendant  brings  error. 
Affirmed,  with  damages. 

Thos.  B.  Brown,  of  Atlanta,  for  plaintiff 
in  error.  R.  B.  Blackburn,  of  Atlanta,  for 
defendant  In  error. 

HILL,  a  J.  Patrick  sued  Jones  &  Phil- 
lips in  a  justice's  court  to  recover  $50.25  as 
damages  resulting  from  the  breach  of  a  con- 
tract of  employment.  A  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  and  on  appeal 
a  verdict  in  his  favor  for  $36.35  was  ren- 
dered in  the  superior  court.  The  defend- 
ants' motion  for  a  new  trial  being  overruled, 
they  excepted.  The  only  point  stressed  by 
them  in  this  court  is  that  the  verdict  for 
$36.35  was  unauthorized  by  the  evidence, 
that  the  terms  of  the  written  contract  fixed 
the  amount  of  salary,  that  it  was  not  dis- 
puted that  the  contract  was  breached,  and 
that  the  only  verdict  that  would  have  been 
authorized  for  the  plaintiff  would  have  been 
a  verdict  for  the  full  amount  of  the  suit,  to 
wit,  $50.25. 

There  was  no  issue  raised  by  the  evidence 
regarding  the  amount  due  to  the  plaintiff; 
the  only  defense  being  that  he  was  lawfully 
discharged  by  the  defendants  because  of  the 
want  of  fidelity  on  his  part  as  an  employe, 
under  the  terms  of  the  contract  The  court 
charged  the  jury,  In  effect,  that  if  they  be- 
lieved that  the  plaintiff  had  fulfilled  his 
contract,  and  had  been  discharged  without 
cause,  he  would  be  entitled  to  recover  the 
full  amount  sued  for,  and  if,  on  the  other 
hand,  they  believed,  under  the  evidence,  that 
the  defendants  had  sufficient  cause  to  dis- 


charge the  plaintiff,  he  would  not  be  entitled 
to  recover;  and  it  is  therefore  very  earnestly 
insisted  by  counsel  that  the  verdict  did  not 
cover  the  issue  made  by  the  pleadings  and 
evidence  and  charge  of  the  court,  as  required 
by  Civil  Code  1910,  |  5924.  Reduced  to  its 
last  analysis,  the  complaint  is  that  the  ver- 
dict was  for  too  small  an  amount  of  money, 
and  that  under  the  evidence  it  should  have 
been  for  the  full  amount  sued  for. 

Counsel  for  the  plaintiffs  in  error,  in  his 
brief,  in  replying  to  the  very  obvious  con- 
tention of  the  defendant  in  error  as  to  this 
question,  that  the  plaintiffs  in  error  should 
not  be  heard  to  complain  because  the  verdict 
was  smaller  than  it  should  have  been,  makes 
the  following  perfervld  statement:  **This  at- 
titude would  density  reason,  make  a  farce  of 
the  courtroom,  and  establish  a  principle  that 
never  was  and  never  will  be  recognized  by 
the  law."  Yet  this  is  the  very  attitude 
which  the  Supreme  Court  of  the  state  has 
definitely  and  distinctly  declared  to  be  the 
law.  In  Pullman  Co.  v.  Sehaffner,  126  Ga. 
609,  55  S.  E.  933,  9  L.  R.  A.  (N.  S.)  407,  it 
is  declared  that  "a  defendant  against  whom 
a  verdict  has  been  returned  cannot  com- 
plain that  the  verdict  is  for  a  less  amount 
than  that  demanded  by  the  evidence";  and 
in  Central  Ry.  Co.  v.  Trammell,  114  Ga. 
315,  40  S.  B.  259,  261,  the  court  says,  without 
reservation,  "We  know  of  no  principle  upon 
which  a  defendant  can  complain  that  a  ver- 
dict for  a  less  amount  than  that  demanded 
by  the  evidence  was  returned  against  him." 
In  Strickland  v.  Hutchinson,  123  Ga.  399,  51 
S.  E.  348,  it  is  held  that  a  party  to  a  suit 
is  not  entitled  to  a  new  trial  because  of  an 
error  in  his  favor.  In  Roberts  v.  Rigden,  81 
Ga.  440,  7  S.  E.  742,  Chief  Justice  Bleckley 
says:  "A  defendant  certainly  has  no  right 
to  a  new  trial  because  the  verdict  was  too 
small."  These  decisions  are  based  upon  the 
well-settled  rule  that  error  without  injury 
is  harmless. 

We  are  asked  to  grant  damages  for  friv- 
olous appeal  in  this  case,  and  we  think  the 
request  should  be  granted.  The  record  shows 
that  the  plaintiff  in  the  court  below  was 
clearly  entitled  to  recover  from  the  defend- 
ants the  amount  of  $50.25.  The  judgment 
of  the  justice  found  this  amount  in  his  fa- 
vor, and  the  only  ground  of  the  plaintiffs  in 
error's  complaint  is  that,  on  appeal,  the  jury 
should  have  found  a  verdict  against  them  for 
$50.25,  instead  of  for  $36.35,  the  amount  of 
the  finding.  The  rare  opportunity  Is  there- 
fore afforded  to  this  court  of  pleasing  both 
parties  in  the  decision.  By  giving  damages 
we  substantially  answer  the  complaint  of  the 
plaintiffs  in  error  that  the  verdict  against 
them  was  too  small,  and  we  comply  with  the 
very  reasonable  request  of  the  defendant  in 
error  that,  since  he  was  entitled  under  the 
evidence  to  a  larger  verdict,  the  plaintiffs  in 
error  should  be  made  to  pay  damages  for 
an  appeal  based  only  on  the  contention  that 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  6  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes. 
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the  verdict  rendered  against  them  was  too 
small.  The  judgment  is  therefore  affirmed, 
with  10  per  cent,  damages  on  the  amount  of 
the  judgment  recovered  by  plaintiff  In  the 
court  below. 
Judgment  affirmed,  with  damages. 


(11  Ga.  App.  69) 

J.  G.  ft  M.  L.  CROWLEY  v.  McCRACKBN. 

(No.  3,866.) 

(Court  of  Appeals  of  Georgia.    April  16, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  (§  1083*)— Re  view— 
Habhless  Ebbob. 

A  defendant  cannot  complain  because  a 
verdict  rendered  against  him  was  too  small 
under  the  evidence,  and  should  have  been  for 
a  larger  amount  Jones  v.  Patrick,  74  S.  E. 
700,  this  day  decided;  Pullman  Co.  v.  Schaff- 
ner,  126  Ga.  609,  55  S.  E.  933,  9L.R.  A. 
(N.  S.)  407;  Central  Ry.  Co.  v.  Trammell, 
114  Ga.  315,  40  S.  E.  259;  Strickland  v. 
Hutchinson,  123  Ga.  399,  51  S.  E.  348;  Rob- 
erts v.  Rigden,  81  Ga.  440,  7  S.  E.  742. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  4052-4062;  Dec  Dig.  § 
1033.*] 

2.  Costs   (5  260*)—  On  Appeal  —  Damages 
fob  Frivolous  Appeal. 

No  specific  error  of  law  is  complained  of, 
and  the  verdict  is  supported  by  the  evidence. 
The  judgment  is  affirmed,  with  10  per  cent, 
damages  on  the  amount  of  the  judgment  re- 
covered in  the  court  below,  for  delay  on  ac- 
count of  suing  out  and  prosecuting  the  writ 
of  error. 

[Ed.  Note.— For  other  cases,  see  Costs, 
Cent.  Dig.  §§  983-996,  1002,  1003;  Dec.  Dig. 
§  260.*] 

Error  from  City  Court  of  Nashville;  W. 
D.  Buie,  Judge. 

Action  by  J.  F.  McCracken  against  J.  G.  & 
M.  L.  Crowley.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed,  with  dam- 
ages. 

J.  W.  Powell,  J.  H.  Hull,  and  W.  G.  Har- 
rison, all  of  Nashville,  for  plaintiffs  in  error. 
Hendricks  &  Christian,  of  Nashville,  for  de- 
fendant in  error. 

HILL,  C.  J.  Judgment  affirmed,  with 
damages. 


(11  Ga.  App.  95) 

CANNON  t.  MAYOR,  ETC.,  OF  CITY  OF 
AMERICUS.  (No.  4,084.) 

(Court  of  Appeals  of  Georgia.     April  16, 

1912.) 

(Syllabus  by  the  Court,) 

1.  Municipal  Corporations  (§  642*)— Vio- 
lation of  Ordinance— Proceedings  to 
Remove  Cause— Bonds. 

When  the  writ  of  certiorari  is  applied  for 
to  review  a  judgment  of  conviction  in  a  police 
court,  bond  must  be  given  or  affidavit  of  in- 
ability to  do  so,  in  conformity  with  the  re- 
quirements of  sections  5192-5194  of  the  Civil 
Code  of  1910.  Where  bond  is  given,  the  bet- 
ter practice  would  be  to  exhibit  with  the  pe- 
tition for  the  writ  a  copy  of  the  bond,   and 


allege  affirmatively  that  bond  Was  given  and 
approved  as  required  by  law;  yet  failure  to 
make  this  allegation  or  attach  the  copy  bond 
furnishes  no  reason  for  refusing  to  order  that 
the  writ  issue,  when  the  petition  is  accompa- 
nied with  a  certificate  of  the  presiding  officer 
or  clerk,  if  there  be  a  clerk,  of  the  inferior 
judicatory,  that  bond  was  given  and  approved 
as  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1412-1415;  Dec. 
Dig.  §  642.*i 

2.  Municipal  Corporations  (§  591*)— Pow- 
ers—Delegation  to  Officers. 

In  the  absence  of  express  statutory  au- 
thority so  to  do,  a  municipal  corporation  can- 
not delegate  to  the  mayor  power  conferred  up- 
on it  to  fix  the  amount  of  a  license  fee  to  be 
paid  by  one  pursuing  an  occupation  within  the 
limits  of  the  municipality. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1310;  Dec  Dig.  § 
591.*] 

Error  from  Superior  Court,  Sumter  Coun- 
ty ;  Z.  A.  Littlejohn,  Judge. 

J.  P.  Cannon  was  convicted  of  violating  an 
ordinance  of  the  City  of  Americus.  From  a 
judgment  refusing  to  sanction  a  petition 
for  certiorari  to  review  the  conviction,  de- 
fendant brings  error.     Reversed. 

Jas.  A.  &  Jno.  A.  Fort,  of  Americus,  for 
plaintiff  in  error.  Hollis  Fort,  of  Americus, 
for  defendant  in  error. 

POTTLE,  J.  The  writ  of  error  is  sued 
out  to  review  the  judgment  of  the  superior 
court  refusing  to  sanction  a  petition  for  cer- 
tiorari. There  is  no  allegation  in  the  peti- 
tion that  the  applicant  had  given  bond  or 
made  a  pauper's  affidavit  in  lieu  of  bond; 
but  accompanying  the  petition  is  the  follow- 
ing certificate,  signed  by  the  presiding  officer 
of  the  police  court  in  which  the  plaintiff  In 
error  was  convicted:  "I.,  J.  E.  Mathis,  the 
recorder  who  presided  in  the  above-stated 
case,  certify  that,  no  costs  having  accrued, 
none  are  due  by  the  defendant,  the  said  J. 
P.  Cannon.  I  further  certify  that  he  has 
given  bond  and  security  as  required  by  law, 
and  that  the  said  bond  has  been  duly  ap- 
proved by  me."  The  accused  was  convicted 
of  conducting  a  concert  or  exhibition  in 
Americus  without  paying  a  license  fee  of 
$500,  which  had  been  assessed  against  him 
by  the  mayor,  under  authority  of  a  munic- 
ipal ordinance,  in  the  following  language: 
"Concerts  or  exhibitions  ot  any  character, 
not  given  or  performed  in  a  licensed  opera 
house,  shall  have  to  take  out  a  license  to  be 
fixed  by  the  mayor."  The  point  made  Is 
that  the  ordinance  is  void,  because  the  cor- 
porate authorities  of  the  city  cannot  dele- 
gate to  the  mayor  the  power  conferred  by 
the  charter  to  impose  an  occupation  or  busi- 
ness tax  or  license. 

[1]  1.  Prior  to  the  act  approved  December 
10,  1902  (Acts  1902,  p.  105),  one  convicted  of 
the  violation  of  a  municipal  ordinance  could 
have  the  conviction  reviewed  in  the  su- 
perior court  upon  certiorari,  by  paying  the 
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accrued  costs  and  giving  the  bond  required 
by  law,  or,  in  lieu  thereof,  filing  an  affidavit 
that  on  account  of  his  poverty  he  was  un- 
able to  pay  the  costs  or  give  the  bond.  The 
writ  of  certiorari  operated  in  all  cases  as  a 
supersedeas.  The  act  of  1902  required  that, 
before  certiorari  would  issue  to  review  a 
conviction  in  a  municipal  court,  bond  should 
be  filed  with  the  clerk  or  judge  of  that 
court,  payable  to  the  municipal  corporation, 
"conditioned  for  the  personal  appearance  of 
the  defendant  to  abide  the  final  order,  Judg- 
ment, or  sentence  of  said  court,  or  of  the 
superior  court  In  said  case";  that  the  pau- 
per's oath  might  be  taken  in  lieu  of  bond, 
and,  when  taken,  the  judge  should  grant  a 
supersedeas,  but  the  defendant  should  not 
be  set  at  liberty.  The  act  of  1909  (Civil 
Code  1910,  {{  5192-5194)  does  not  materially 
change  the  procedure  provided  by  the  act 
of  1902;  but  the  scope  of  the  later  act  is 
broader,  in  that  it  applies  to  all  inferior  ju- 
dicatories (except  constitutional  city  courts) 
exercising  criminal  or  quasi  criminal  juris- 
diction. The  condition  of  the  bond  under 
the  act  of  1909  is  that  the  defendant  will 
''personally  appear  and  abide  the  final  judg- 
ment, order,  or  sentence  upon  him  in  said 
case."  The  manifest  purpose  and  effect  of 
this  act  was  to  supersede  and  repeal  the 
act  of  1902,  and,  if  there  is  any  conflict  be- 
tween them,  the  procedure  now  provided  for 
in  sections  5192-5194  of  the  Civil  Code  must 
be  followed,  and  no  certiorari  will  lie  in  any 
case  therein  referred  to  unless  bond  or  affi- 
davit in  lieu  thereof  is  given  as  required  by 
those  sections. 

It  is  argued  that  the  judge  properly  refused 
to  order  that  the  writ  issue,  because  he  had 
before  him  no  sufficient  evidence  that  the 
precedent  requirements  of  the  law  in  refer- 
ence to  making  bond  or  affidavit  in  lieu 
thereof  had  been  met.  If  bond  be  given, 
it  must  be  filed  with  the  police  judge  or 
his  clerk.  When  the  petition  for  the  writ 
of  certiorari  is  presented  to  the  judge  of 
the  superior  court,  he  must,  before  he  can 
order  that  the  writ  issue,  have  before  him 
evidence  that  the  bond  or  pauper  affidavit 
required  by  law  has  been  made  and  filed. 
But,  where  bond  is  given,  it  is  not  necessary 
that  the  original  bond  should  accompany  the 
petition.  The  better  practice  would  be  to  at- 
tach a  certified  copy,  so  that  the  sufficiency 
of  the  bond  be  not  left  to  Inference;  but  a 
certificate  from  the  presiding  officer  or  clerk, 
if  there  be  one,  of  the  inferior  judicatory, 
that  bond  has  been  made  and  approved  as 
required  by  law,  should  be  accepted  as  prima 
facie  true.  If  the  writ  issue,  then  all  the 
papers,  including  the  bond,  or  a  certified 
copy,  should  be  sent  up,  in  order  that  the 
Judge  may  see  that  the  law  has  in  fact  been 
complied  with.  In  the  present  case,  the  re- 
corder having  made  certificate  that  a  law- 
ful bond  had  been  given,  the  absence  of  the 


bond  itself,  or  a  copy  thereof,  or  the  failure 
to  allege  that  bond  was  given,  constituted  no 
sufficient  reason  for  refusing  to  sanction 
the  petition. 

[2]  2.  Municipal  corporations  are  creatures 
of  statute,  and  only  those  powers  granted, 
either  expressly  or  by  fair  implication,  can 
be  exercised  by  them.  The  power  to  tax 
will  not  be  implied,  and,  when  granted  ex- 
pressly, must  be  exercised  in  the  manner 
pointed  out  in  the  statute.  The  power  to 
tax  or  exact  a  license  fee  is  nondelegable. 
If  the  corporation  be  granted  the  discretion- 
ary power  to  impose  a  license  fee  upon  a 
business,  it  cannot  delegate  this  power  to  a 
member  of  the  council,  nor  can  it,  by  ordi- 
nance or  otherwise,  relieve  itself  of  the  duty 
of  fixing  the  amount  to  be  exacted.  The 
charter  of  Americus  does  not  confer  upon 
the  corporation  the  authority  to  delegate  its 
power  to  license,  or  to  fix  the  amount  there- 
of; but,  on  the  contrary,  the  charter  con- 
fers upon  the  "mayor  and  city  council,"  as 
a  corporation,  the  power  to  raise  revenue  in 
part  by  licensing  various  occupations  and 
business  enterprises,  including  "theatrical 
performances,  6hows,  circuses  and  exhibi- 
tions of  all  kinds."  Acts  1889,  p.  966,  §  25. 
The  exact  point  was  ruled  In  Johnson  v. 
City  of  Macon,  62  6a.  645  (5),  where  it  was 
held:  "The  mayor  and  council,  having  the 
power  delegated  to  them  by  the  General  As- 
sembly to  tax,  cannot  delegate  it  to  the 
mayor  alone,  and  so  much  of  the  ordinance 
as  so  delegates  this  power  is  void."  See, 
also,  Dillon,  Municipal  Corporations  (5th 
Ed.)  §  1383.  Since  the  act  of  the  mayor  in 
imposing  a  license  fee  of  $500  was  unlawful, 
the  plaintiff  in  error  cannot  be  punished  for 
refusing  to  pay  the  fee,  and  his  certiorari 
should  be  sanctioned. 

Judgment  reversed. 

Ol  Ga.  App.  62) 

COBB  v.  STATE.     (No.  3,636.) 

(Court  of  Appeals  of  Georgia.     April  16. 

1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§§  789,  823,  825*)— Trial 
—In stbuctions  —  Reasonable  Doubt— Ne- 
cessity fob  Request. 

Though  the  instruction  to  which  exception 
is  taken  might  be  subject  to  criticism  if  read 
apart  from  its  context,  still  the  charge  of  the 
court  upon  the  subject  of  reasonable  doubt, 
when  considered  as  a  whole,  is  full  and  fair, 
and  not  in  any  wise  likely  to  mislead  the  jury. 
The  trial  judge  has  the  right  to  make  plainer 
by  definition,  if  he  can,  the  phrase  "a  reason- 
able doubt,"  and  it  is  not  error  to  inform  the 
jury  that  the  term  does  not  include  any  doubt 
which  is  capriciously  or  arbitrarily  created,  or 
which  may  not  arise  from  consideration  of  the 
evidence. 

(b)  Where  the  court  gives  In  charge  to  the 
jury  the  statute  in  regard  to  the  defendant's 
statement  to  them,  he  is  not  required,  in  the 
absence  of  a  timely  request,  to  present  a  the- 
ory dependent  upon  the  statement,  or  to  refer 
to  the  statement  in  charging  upon  the  effect 
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of  the  evidence  as  the  Jury  may  find  it  to  be 
true  in  the  case. 

[Ed.  Note. — Fop  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1846-1849,  1904-1922.  1960, 
1967,  1992-1995,  3158,  2005;  Dec  Dig.  S§  789, 
823,  825.*] 

2.  Homicide  (§  203*)  —Evidence  —  Dyino 
Declarations— Admissibility. 

The  court  properly  instructed  the  jury 
that  statements  of  a  deceased  person  are  not 
to  be  considered  as  dying  declarations,  unless 
the  jury  are  satisfied,  not  only  that  the  decla- 
ration was  in  articulo  mortis,  but  also  that  the 
declarant  was  conscious  that  he  was  dying. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  430-437;    Dec  Dig.  $  203.*] 

3.  Homicide  (J  286*)—  Instructions— Mal- 
ice. 

There  being  testimony  which  would  au- 
thorize the  conviction  of  the  defendant  of  the 
offense  of  murder,  it  was  not  error  for  the 
court  to  define  to  the  jury  both  express  and 
implied  malice. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  586-591;    Dec  Dig.  §  286.*] 

4.  Homicide  fl  309*)  —Instructions  —  In- 
voluntary MANSLAUGHTER. 

The  evidence  authorized  the  instruction 
upon  the  law  of  involuntary  manslaughter  in 
the  commission  of  a  lawful  act  without  due 
caution  and  circumspection,  and  the  charge  of 
the  court  upon  that  subject  was  pertinent  and. 
correct 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  649-656;   Dec  Dig.  §  309.*] 

5.  Criminal  Law  (§  363*)— Evidence— Res 
Gestae. 

Inquiry  as  to  whether  particular  sayings 
constitute  a  part  of  the  res  gestae  of  the  trans- 
action turns  on  the  particular  circumstance  of 
each  case,  and  is  directed  rather  to  the  spon- 
taneity or  the  events-  related,  considered  as  a 
part  of  the  occurrence  under  investigation,  than 
to  the  precise  time  which  may  have  elapsed  be- 
tween the  main  fact  and  the  statements  made 
in  reference  to  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  804;   Dec  Dig.  f  363.*] 

6.  Witnesses  (§  318*)  —  Criminal  Law 
(J  1169*)— Corroboration  op  Witnesses- 
Harmless  Error. 

Though  the  court  erred  in  admitting  the 
testimony  complained  of.  the  fact  that  the  jury 
found  the  defendant  guilty  only  of  involuntary 
manslaughter  conclusively  evidences  that  the 
error  was  not  injurious  to  the  accused.  The 
fact  that  a  witness  might,  at  some  time  prior 
to  the  trial,  have  made  in  effect  the  same 
statement  of  facts  as  that  sworn  to  by  him  as 
a  witness,  does  not  tend  to  corroborate  or  sus- 
tain his  testimony,  when  there  has  been  no  at- 
tempt to  -impeach  him  by  testimony  of  contra- 
dictory statements  made  by  him.  and  cannot 
properly  be  used  to  reinforce  his  testimony. 
However,  in  the  present  instance  the  error  is 
immaterial,  because  it  is  apparent  that  the  im- 
peachment of  the  witness  was  completely  suc- 
cessful. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  $g  1084-1086;  Dec.  Dig.  |  318;* 
Criminal  Law,  Cent.  Dig.  {§  8137-3143;  Dec. 
Dig.  |  1169.*] 

Error  from  Superior  Court,  Mitchell  Coun- 
ty;  Frank  Park,  Judge. 

Charley  Cobb  was  convicted  of  involun- 
tary manslaughter,  and  brings  error.  Af- 
firmed. 


E.  E.  Cox,  of  Camilla,  for  plaintiff  in  er- 
ror. W.  E.  Wooten,  Sol.  Gen.,  of  Albany,  F. 
A.  Hooper,  of  Atlanta,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
Indicted  for  the  offense  of  murder,  and  con- 
victed of  involuntary  manslaughter  in  the 
commission  of  a  lawful  act  without  due  cau- 
tion and  circumspection.  Upon  the  trial  the 
defendant  did  not  deny  the  killing,  but  his 
statement  would  have  authorized  the  con- 
clusion that  the  homicide  was  a  pure  acci- 
dent. There  was  also  some  evidence  sup- 
porting the  defendant's  theory  of  the  case, 
and,  of  course,  if  this  testimony  and  the 
statement  of  the  accused  had  been  credited 
by  the  jury,  an  acquittal  should  have  re- 
sulted. There  is  also  evidence  in  the  rec- 
ord which  fully  supports  the  theory  that  the 
death  of  the  deceased  resulted  from  the 
discharge*  of  a  gun  lawfully  in  the  hands  of 
the  accused,  who  was  handling  it  in  a  care- 
less and  reckless  manner,  but  who  had  no 
intention  of  killing  the  deceased,  or  of  dis- 
charging the  gun.  Evidently  the  verdict 
was  based  upon  their  belief  that  this  testi- 
mony represented  the  truth  of  the  transac- 
tion, for  there  was  testimony  from  one  wit- 
ness to  the  effect  that  the  accused  deliber- 
ately pointed,  aimed,  and  discharged  his  gun 
Into  the  body  of  the  deceased  coincidentally 
with  publicly  proclaiming  deliberately  his 
intention  to  kill  her,  and,  of  course,  if  the 
jury  had  believed  this  witness,  a  verdict  of 
murder  would  have  been  demanded.  We  say 
that  the  defendant,  under  the  testimony  last 
mentioned,  must  necessarily  have  been  con- 
victed of  murder,  because  in  addition  to 
the  testimony  as  to  the  killing,  Itself,  there 
was  other  testimony  of  motive,  as  well  as  of 
previous  threats,  which  would  have  fully 
authorized  the  jury  to  conclude  that  the 
killing  was  the  result  of  deliberate  and  cold- 
blooded "afterthought"  We  make  this  much 
reference  to  the  evidence,  for  the  reason  that 
there  are  certain  assignments  of  error  which 
are  well  taken,  and  yet,  in  our  view  of  the 
record  as  a  whole  (and  especially  in  view  of 
the  verdict  actually  rendered),  are  not  suf- 
ficiently material  to  effect  a  reversal  of  the 
Judgment  refusing  a  new  trial.  We  do  not 
subscribe  to  the  doctrine  that  in  any  crim- 
inal case  a  defendant  can  be  held  to  be  so 
manifestly  guilty  as  not  to  be  entitled  to 
the  right  of  a  fair  and  impartial  trial,  or  so 
guilty  as  that  he  should  be  deprived  of  any 
substantial  right  We  merely  adhere  to  the 
rule  that,  while  injury  will  ordinarily  be 
presumed  to  result  from  error,  still  injury 
as  well  as  error  must  appear,  before  it  can 
be  said  that  the  refusal  of  a  new  trial,  in  a 
case  in  which  the  evidence  authorized  the 
verdict  rendered,  although  there  is  conflict 
in  the  testimony,  is  reversible  error.  And 
in  a  case  in  which  it  is  perfectly  manifest 
that  the  only  serious  error  in  no  wise  af- 
fected or  contributed  to  the  finding  of  the 
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jury,  the  very  existence  of  the  error  Itself 
becomes  wholly  immaterial.  Passing  for 
the  present  the  general  ground  of  the  mo- 
tion for  new  trial  (which  was  overruled),  for 
the  reason  that  it  will  in  this  case  be  neces- 
sarily dealt  with  in  the  consideration  of 
the  special  assignments  of  error,  we  will  deal 
with  the  grounds  of  the  amendment  to  the 
motion  for  new  trial  in  their  order. 

[1]  1.  Exception  is  taken  to  the  following 
excerpt  from  the  charge  of  the  court:  "The 
burden  is  upon  the  state  to  rebut  the  pre- 
sumption of  innocence,  and  to  show  by  evi- 
dence that  he  is  guilty,  before  you  would  be 
authorized  to  return  a  verdict  against  him; 
and  the  evidence  must  be  sufficiently  strong 
to  satisfy  the  minds  and  consciences  of  the 
jurors,  beyond  a.  reasonable  doubt,  of  his 
guilt,  before  they  would  be  authorized  to 
convict  the  defendant  •  •  •  While  this 
is  the  rule,  and  is  founded  on  justice  and 
reason,  it  must  not  be  understood  by  the 
jury  that,  after  the  consideration  of  the  evi- 
dence, the  existence  of  any  doubt,  or  a  doubt 
of  any  degree,  in  the  minds  of  the  jury,  is 
sufficient  to  authorize  the  return  of  a  ver- 
dict of  not  guilty."  This  instruction  is  im- 
mediately followed  in  the  charge  of  the  court, 
as  it  appears  in  the  record,  by  the  further 
instructions:  "While  no  person  can  be  le- 
gally convicted  without  plain  and  manifest 
proof  of  guilt,  yet  moral  and  reasonable  cer- 
tainty is  all  that  can  be  expected  or  is  at- 
tainable in  legal  investigations,  and,  in  de- 
ciding whether  the  evidence  is  legally  suffi- 
cient to  show  guilt,  the  true  question  is,  not 
whether  it  be  possible  that  the  conclusion  at 
which  the  testimony  points  may  be  false,  but 
whether  there  is  sufficient  testimony  to  sat- 
isfy the  minds  and  consciences  of  the  jurors 
beyond  a  reasonable  doubt  The  reasonable 
doubt  of  the  law  is  one  that  grows  out  of  the 
evidence  or  the  lack  of  the  evidence  adduced 
upon  the  trial,  and  leaves  a  reasonable  mind 
wavering  and  unsettled,  not  satisfied  from 
the  evidence.  The  juror  cannot  create  a 
doubt  for  himself  and  act  upon  it.  He  can- 
not raise  an  artificial  or  captious  doubt  in 
order  to  acquit.  The  doubt  should  be  real, 
and  honestly  and  fairly  entertained,  after  all 
reasonable  effort  to  find  out  the  facts."  It 
will  be  seen  that  these  instructions  are  so 
full  as  to  relieve  the  excerpt  first  quoted 
from  the  criticism  that  the  language  of  the 
instruction  is  so  vague  and  indefinite  and 
subject  to  misconstruction  by  the  jury  as  to 
lead  them  to  believe  that  they  were  hamper- 
ed in  their  right  to  discharge  the  accused  if 
they  had  any  reasonable  doubt  as  to  his  guilt 
Though  the  instruction  to  the  jury  to  the 
effect  that  it  must  not  be  understood  that 
after  consideration  of  the  evidence  the  ex- 
istence of  any  doubt,  or  doubt  of  any  degree, 
in  the  minds  of  the  jury,  is  sufficient  to  au- 
thorize the  return  of  a  verdict  of  not  guilty, 
when  standing  apart  from  its  context,  is 
somewhat  inapt  and  contradictory  to  the 
usual  rule,  still,  when  the  instruction  upon 


this  subject  is  considered  as  a  whole,  it  is 
very  plain  that  the  judge  was  correctly  in- 
structing the  jury  that,  while  a  mere  fanci- 
ful doubt  would  not  authorize  an  acquittal, 
they  should  acquit  the  defendant  if  they  en- 
tertained a  reasonable  doubt  of  his  guilt,  and 
thus  the  instruction  falls  in  the  same  class 
as  the  instruction  approved  by  the  Supreme 
Court  in  Jordan  v.  State,  130  6a.  406  (1),  60 
S.  E.  1063.  See,  also,  Vann  v.  State,  83  Ga. 
45,  9  S.  E.  945;  Fletcher  v.  State,  90  Ga. 
468,  17  S.  E.  100. 

The  further  complaint  urged  as  to  this  in- 
struction, that  the  court  erred  In  failing  to 
charge  In  this  immediate  connection  that 
a  reasonable  doubt  may  arise  from  the  pris- 
oner's statement,  is  controlled  by  the  ruling 
in  the  Jordan  Case,  supra,  as  well  as  by  the 
ruling  in  Walker  v.  State,  118  Ga.  34,  44  8. 
E.  850.  As  has  been  several  times  held  by 
this  court,  it  is  not  necessary  to  reiterate 
instructions,  when  once  correctly  given,  even 
though  the  omission  to  give  the  Instruction 
at  all  might  be  gross  error,  and  for  that 
reason  it  was  not  necessary  for  the  court  to 
instruct  the  jury,  in  the  absence  of  request, 
in  connection  with  his  charge  upon  the  sub- 
ject of  reasonable  doubt,  that  a  reasonable 
doubt  might  arise  from  the  manner  or  con- 
duct of  the  witness  in  testifying,  or  from  the 
credibility  of  the  witness,  or  from  other  facts 
and  circumstances  connected  with  the  case, 
inasmuch  as  the  judge  gave  these  matters 
very  fully  and  fairly  in  charge  to  the  jury 
in  another  portion  of  his  instructions, 

Our  view  of  the  fourth  assignment  of  er- 
ror disposes  also  of  the  fifth  ground  of  the 
amended  motion  for  new  trial,  in  which  the 
plaintiff  in  error  complains  of  the  court's 
instruction:  "I  charge  you  that,  for  your 
verdict  to  be  a  legal  and  proper  one,  it  must 
be  founded  on  the  evidence  in  the  case,  yet 
in  this  connection  I  give  you  another  rule, 
which  may  or  may  not,  as  you  must  deter- 
mine, affect  your  finding.  In  all  criminal 
trials  the  prisoner  shall  have  the  right  to 
make  to  the  court  and  jury  such  statement 
in  the  case  as  he  may  deem  proper  In  his 
own  defense.  It  is  not  made  under  oath, 
and  it  shall  have  such  force  only  as  the  jury 
may  think  right  to  .give  it  You  may  believe 
it  In  preference  to  the  sworn  testimony  in 
the  case."  It  is  contended  that  this  was  ah 
Incorrect  statement  of  the  law,  confusing  to 
the  jury,  and  excluding  from  their  considera- 
tion the  statement  of  the  defendant,  and  de- 
nying them  the  right  to  find  a  legal  and 
proper  verdict  upon  the  statement  of  the  de- 
fendant It  seems  clear  to  us  that  the  jury 
was  not  confined  to  the  evidence,  when  the 
judge,  after  correctly  Informing  them  that 
their  finding  must  be  based  upon  evidence  (in 
accordance  with  their  oaths,  which  require 
their  verdict  to  be  according  to  the  evidence), 
Instructed  them  that,  nevertheless,  they 
might  give  preference  to  the  statement  of  the 
defendant,  over  all  the  evidence  In  the  case. 
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The  same  point  was  ruled  adversely  to  the 
plaintiff  in  error  in  Jordan  v.  State,  supra. 

[J]  2.  The  court's  instructions  as  to  dying 
declarations  are  approved  as  a  correct,  full 
and  explicit  statement  of  the  law  upon  that 
subject  No  declaration  can  be  properly  de- 
nominated a  dying  declaration,  and  be  as 
such  considered  by  the  jury,  if  at  the  time 
it  was  made  the  declarant  was  not  in  ar- 
ticulo  mortis,  or,  even  if  he  was  in  fact  in  a 
dying  condition,  was  not  conscious  of  his 
true  condition.  For  the  unsworn  statement 
of  a  decedent  to  be  admissible  in  evidence  as 
a  dying  declaration,  two  essential  facts  must 
•concur.  The  declarant  must  be  actually  in 
a  dying  condition,  and  he  must  be  convinced 
that  he  is  dying.  The  existence  of  both  con- 
ditions is  requisite  to  create  the  presumption 
that  the  solemnity  of  the  consciousness  of 
impending  dissolution  will  be  equivalent  to 
the  sanctity  of  the  witness'  oath.  The  com- 
plaint is  also  made,  as  to  the  instructions  up- 
on dying  declarations,  that  the  jury  were 
-excluded  from  determining  from  the  state- 
ment of  the  defendant  whether  or  not  a  dy- 
ing declaration  was  made  by  the  deceased, 
and  that  the  charge  of  the  court  denied  the 
jury  the  right  to  believe  the  statement  of 
the  defendant  as  to  dying  declarations,  if 
they  found  from  the  evidence  that  she  had 
hope  or  expectation  of  living.  The  court 
was  not  required,  in  the  absence  of  a  re- 
quest, to  repeat  the  reference  he  had  al- 
ready made  to  the  defendant's  statement  in 
•connection  with  the  case  as  a  whole;  but 
the  jury  were  to  determine  from  the  state- 
ment, or  from  the  evidence,  whether  the 
statements  of  the  deceased  submitted  for 
their  consideration  were  in  fact  dying  dec- 
larations. The  instruction  of  the  court  to 
the  effect  that  the  statement  of  the  deceased 
should  be  disregarded  by  the  jury,  if  they 
found  from  the  evidence  that  the  deceased 
had  hope  or  expectation  of  living  at  the 
time  she  made  the  statement,  was  correct 
It  is  only  when  presumably  all  hope  of  liv- 
ing has  been  abandoned  by  the  declarant 
that  his  unsworn  statements  can  be  received 
as  evidence. 

[3]  3.  There  is  no  error  in  the  Instruction 
of  the  court  upon  the  subject  of  malice,  nor 
■did  the  court  err  in  defining  express  and  im- 
plied malice.  The  defendant  was  indicted 
for  murder,  and  there  was  evidence  which 
would  have  authorized  his  conviction  of  that 
offense,  for  the  witness  Lonnie  Batchelor 
testified  that  he  heard  the  defendant  threaten 
the  deceased,  and  saw  him  take  deliberate 
aim  and  shoot  her  down  without  any  ap- 
parent cause  or  provocation.  There  was  also 
testimony  from  other  witnesses  as  to  pre- 
vious threats,  and  evidence  of  a  previous. at- 
tempt upon  the  life  of  the  deceased  by  the 
defendant 

[4]  4.  The  eighth  ground  of  the  amended 

motion  for  new  trial  complains  that  the  court 

erred  in  charging  the  jury  upon  the  subject 

of  involuntary  manslaughter  in  the  commis- 
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sion  of  a  lawful  act  without  due  caution  and 
circumspection,  because,  as  insisted,  the  of- 
fense was  not  involved  in  the  case,  under 
the  evidence  submitted,  and  because  the 
charge  of  the  judge  upon  that  subject  was  an  , 
Incorrect  statement  of  the  law.  The  testi- 
mony of  more  than  one  of  the  witnesses  in- 
troduced by  the  defendant  authorized  the 
defendant's  conviction  of  the  offense  of  in- 
voluntary manslaughter  In  the  commission 
of  a  lawful  act  without  due  caution  and  cir- 
cumspection. Paul  Caldwell  and  Gentleman 
Brown,  introduced  by  the  defendant,  both 
testified  that  they  were  present  at  the  time 
of  the  shooting  of  Clara  Widner,  the  deceased, 
and  that  the  defendant  had  his  gun  in  his 
hand  while  be  was  laughing  and  talking, 
and  was  standing  up,  swinging  his  gun  up 
and  down,  when  It  went  off  and  shot  the 
deceased.  The  record  does  not  show  how  the 
defendant  was  swinging  the  gun,  or  the  po- 
sition In  which  he  held  it  at  the  time  it  was 
discharged;  but  it  appears  that  these  wit- 
nesses illustrated  to  the  jury  the  exact  po- 
sition in  which  he  held  the  gun.  It  Is  un- 
disputed that  the  defendant  knew  the  gun 
was  loaded,  and  the  testimony  shows  that, 
while  he  was  lawfully  In  possession  of  the 
gun,  he  was  absolutely  careless  and  reckless ' 
in  handling  It;  and  for  this  reason  the  case 
falls  clearly  within  the  ruling  in  Austin  v. 
State,  110  Ga,  748,  36  S.  E.  52,  78  Am.  St 
Rep.  134,  following  previous  rulings  In  Pool 
v.  State,  87  Ga.  526, 13  S.  E.  556,  and  Burton 
v.  State,  92  Ga.  449,  17  S.  E.  99;  It  appears 
to  us  that  the  jury  believed  these  witnesses, 
and  that  the  death  of  Clara  Widner  result- 
ed from  the  discharge  of  a  gun  in  the 
hands  of  the  defendant,  and  that  while,  ac- 
cording to  the  testimony  of  bis  witnesses, 
he  had  no  Intention  to  kill,  nor  any  Inten- 
tion to  discharge  the  gun,  yet  the  death  was 
due,  not  to  accident,  but  to  the  criminal, 
though  unintentional,  negligence  of  the  de- 
fendant and  the  jury,  while  not  accepting 
the  defendant's  statement,  disregarded  testi- 
mony which  would  have  authorized  the  de- 
fendant's conviction  of  the  offense  of  mur- 
der. Certainly,  In  the  state  of  the  evidence 
in  the  record,  it  would  have  been  error  for 
the  judge  not  to  have  charged  the  law  of 
involuntary  manslaughter  in  the  instant  case, 
and  his  instructions  are  in  accord  with  the 
rulings  In  the  Austin  Case,  supra. 

[6]  5.  It  cannot  be  said  that  the  court 
erred  in  excluding  the  statement  of  the  de- 
fendant made  several  minutes  after  the 
shooting,  in  reference  to  his  lack  of  intention 
to  discharge  the  gun,  and  to  the  effect  that 
the  shooting  was  accidental.  As  ruled  in 
Thornton  v.  State,  107  Ga.  683,  33  S.  E.  673, 
the  issue  as  to  whether  sayings  constitute  a 
part  of  the  res  gestae  of  any  transaction  Is 
often  more  properly  determined  by  the  cir- 
cumstances of  the  particular  case  than  by 
the  time  which  may  have  elapsed.  The  in- 
quiry is  rather  into  events  than  into  the 
exact  amount  of  time  which  may  have  trans- 
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pired.  Is  It  an  event  happening  naturally 
and  spontaneously  as  a  part  of  the  occur- 
rence under  investigation?  Tested  by  this 
rule,  we  do  not  think  the  judge  erred  in 
excluding  the  testimony.  If  it  had  not  been 
an  "afterthought/1  it  seems  likely  that  it 
would  have  been  made  as  soon  as  the  wit- 
ness appeared  upon  the  scene.  Furthermore, 
even  If  the  court  misjudged  the  circumstanc- 
es, the  plaintiff  In  error  was  not  hurt  by  the 
ruling  upon  the  testimony  of  the  particular 
witness  now  under  consideration,  for  the  rea- 
son that  the  excluded  remark  was  proved  by 
other  witnesses  without  objection;  these 
witnesses  testifying  that  it  was  made  to  them 
immediately  on  the  heels  of  the  shooting. 
[8]  6.  We  entertain  no  doubt  that  the  court 
erred  In  permitting  testimony  to  the  effect 
that  a  witness,  Lonnie  Batchelor,  whom  it 
was  sought  to  impeach  by  proof  of  contradic- 
tory statements,  had,  upon  other  occasions, 
made  the  same  statements  as  those  testified 
to  by  him  upon  the  trial,  and  statements  to 
the  effect  that  his  previous  contradictory 
statements  were  false;  the  evident  purpose 
of  this  testimony  being  to  corroborate  the 
testimony  of  Lonnie  Batchelor  as  delivered 

.  by  him  upon  the  trial.  The  fact  that  a  wit- 
ness might  at  some  time  prior  to  the  trial 
have  made  in  effect  the  same  statement  of 
facts  as  that  sworn  to  by  him  as  a  witness 
does  not  tend  to  corroborate  or  sustain  his 
testimony,  when  there  has  been  an  attempt 
to  impeach  him  by  proof  of  contradictory 
statements  made  by  him,  and  cannot  proper- 
ly be  used  to  reinforce  his  testimony.  How- 
ever, the  error  in  the  present  instance  is  im- 
material, because  it  is  apparent  that  the 
impeachment  of  the  witness  was  completely 
successful.  If  this  testimony,  erroneously 
admitted,  had  served  its  purpose,  and  the 
testimony  of  Lonnie  Batchelor  had  been 
corroborated  thereby  and  sustained  in  the 
opinion  of  the  jury,  the  result  of  the  trial 
must  necessarily  have  been  the  conviction 
of  the  defendant  of  the  offense  of  murder. 
The  fact  that  the  jury  found  the  defendant 
guilty  only  of  involuntary  manslaughter  Is 
demonstrative  of  the  fact  that  they  wholly 
disregarded  the  testimony  of  the  witness 
whose  veracity  it  was  sought  to  sustain  by 
the  evidence  erroneously  admitted.  The  ver- 
dict rejected  the  evidence  which  it  was  sought 
to  reinforce,  and  consequently,  as  ruled  by 
this  court  in  Hall  v.  State,  8  Ga.  App.  748 
(3),  70  S.  E.  211,  a  new  trial  will  not  be 
granted,  although  the  error  is  apparent  It 
is  to  be  presumed  prima  facie  that  a  mani- 
fest error  is  injurious;  but,  when  it  affirma- 
tively appears  that  an  error  has  not  resulted 
in  injury,  a  new  trial  will  not  be  granted 
for  that  error.  "In  determining  whether  er- 
ror has  resulted  in  injury,  the  court  may 
look  to  the  record  as  a  whole."  Hall  v. 
State,  supra. 

7.  A  very  careful  review  of  the  record  in 
this  case  convinces  us  that  the  finding  of 


the  jury  is  fully  supported  by  the  evidence, 
and  that  the  plaintiff  in  error  has  no  cause 
for   complaint 
Judgment  affirmed. 

POTTLE,  J.,   not  presiding. 

(11  Ga.  App.  75) 

ALLEN  v.  STATE.     (No.  3,943.) 
(Court  of  Appeals  of  Georgia.    April  16,  1912.) 

(Syllabus  by  the  Court.) 

1.  Game   (§  3%*)— Power  to  Protect  and 
Regulate. 

In  the  exercise  of  the  police  power  of  the 
state,  the  Legislature  may  prohibit  the  killing 
of  wild  game,  or  any  traffic  or  commerce  in  it, 
if  deemed  necessary  for  its  preservation  or 
protection,  or  for  the  public  good,  and;  to  ac- 
complish this  end,  may  make  it  criminal  for 
apy  person  to  sell  or  offer  for  sale  any  of  such 
game,  or  to  have  in  possession  any  such  game, 
during  the  closed  season,  whether  the  game 
which  he  sells  or  offers  for  sale,  or  has  in  his 
possession,  was  killed  or  taken  within  or  with- 
out the  state. 

[Ed.  Note.— For  other  cases,  see  Game, 
Gent  Dig.  §  2;   Dec.  Dig.  f  3%.*] 

2.  Game    (J   7*)  —Statutory  Provisions  — 
Construction. 

Under  the  terms  of  the  act  of  1911,  com- 
monly known  as  the  "game  law"  (Acts  1911, 
p.  137),  it  is  unlawful  to  purchase  or  sell,  or 
offer  for  sale,  in  this  state,  at  any  time,  any 
of  the  game  protected  by  the  prohibitory  sec- 
tions of  the  act,  or  to  have  in  possession  any 
of  such  game  during  the  closed  season  specified 
in  the  act,  without  regard  to  where  it  was  kill- 
ed or  taken,  whether  within  or  without  the 
state.  The  Legislature  intended,  by  the  ex- 
plicit and  broad  provisions  of  the  statute,  to 
insure  the  preservation  and  protection  of  the 
game  there  specified  within  this  state, "by  mak- 
ing the  act  of  selling  it,  or  offering  it  for  sale, 
or  having  it  in  possession  during  the  closed 
season,  specific  offenses,  whether  the  game  was 
killed  or  captured  within  the  limits  of  the 
state  or  elsewhere. 

[Ed.  Note.— For  other  cases,  see  Game, 
Cent  Dig.  §§  6,  7;  Dec  Dig.  ft  7.*] 

Error  from  City  Court  of  Savannah ;  Da- 
vis Freeman,  Judge. 

R.  W.  Allen  was  convicted  of  violating  the 
game  law,  and  brings  error.    Affirmed. 

Twiggs  &  Gazan,  of  Savannah,  for  plaintiff 
in  error.  W.  C.  Hartridge,  Sol.  Gen.,  and 
M.  H.  Bernstein,  both  of  Savannah,  for  the 
State. 

HILL,  C.  J.  Allen  was  convicted  on  an  ac- 
cusation charging  a  violation  of  the  game 
law  of  this  state,  as  embodied  in  the  act  of 
1911  (Acts  1911,  p.  137),  and  the  case  is 
here  on  exception  to  the  judgment  overrul- 
ing his  motion  for  a  new  trial.  The  specific 
charge  against  the  accused  was  a  violation 
of  section  12  of  the  act,  which  makes  it  a 
misdemeanor  for  any  person  "to  purchase  or 
sell,  or  export  for  sale,  or  offer  to  sell,"  any 
of  the  game  birds  or  animals  mentioned  in 
section  11  of  the  act,  and  also  a  violation 
of  section  14  of  the  act,  which  makes  it  a 
misdemeanor  for  any  person  to  have  In  his 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  indexes 
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possession  any  of  the  game  birds  or  animals 
enumerated  in  the  act  between  certain  speci- 
fied dates,  constituting  the  closed  season. 
The  evidence  is  not  in  conflict,  and  the  ac- 
cused admitted  that  he  sold  to  the  Ogle- 
thorpe Club,  in  Savannah,  Chatham  county, 
Ga.,  on  October  2,  1911,  "a  summer  or  wood 
duck/'  and  that  on  that  date  (which  was 
within  the  closed  season  for  wood  duck,  un- 
der the  act)  he  had  it  in  his  possession. 
Among  the  game  birds  protected  by  the  pro- 
visions of  the  act  (enumerated  in  section  11) 
are  "summer  or  wood  duck."  The  defense 
relied  upon  was  that  the  summer  or  wood 
duck  which  the  accused  had  in  his  posses- 
sion, and  Isold  to  the  Oglethorpe  Club  as 
stated,  was  killed  in  the  state  of  South  Car- 
olina, where  it  was  entirely  lawful  for  him 
to  kill  a  wood  duck  at  that  time. 

The  case,  on  the  facts,  was  submitted  to 
the  judge  without  the  intervention  of  a  jury, 
and  he  held  that  "the  purpose  of  the  act  of 
1911  was  to  forbid  the  sale  or  purchase  at 
any  time,  and  the  having  in  possession  dur- 
ing the  closed  season,  of  any  of  the  game 
birds  or  animals  described  in  the  act,  with- 
out regard  to  the  place  where  killed  or  cap- 
tured, whether  within  or  without  the  state." 
Before  coming  to  the  construction  of  the  act 
in  question,  certain  general  principles  may 
be  stated  that  are  well  settled. 

[1]  From  the  days  of  feudalism  In  Eng- 
land, as  well  as  on  the  continent  of  Europe, 
the  right  to  acquire  ownership  in  game  or 
animals  fere  nature  was  recognized  as  be- 
ing subject  to  governmental  authority  and 
under  its  regulation  and  control.  See  Geer 
v.  Connecticut,  161  U.  S.  523, 16  Sup.  Ct  600, 
40  L.  Ed.  794,  in  which  there  is  a  very  learn- 
ed and  interesting  opinion  by  the  present 
Chief  Justice  of  the  United  States  Supreme 
Court  In  England  the  ownership  of  game 
is  vested  in  the  sovereign  power,  and  indi- 
vidual right  thereto  has  always  been  held 
subject  either  to  regulation  or  restriction. 
2  Blackstone,  Commentaries,  394,  410;  Mag- 
ner  v.  People,  97  111.  333.  In  the  United 
States  the  ownership  of  game  is  in  the  peo- 
ple of  each  state,  and  no  person  ha6  any 
private  right  in  or  title  to  the  game,  and  it 
is  held  by  the  state  as  the  sovereign  author- 
ity, in  trust  for  all  the  people  in  the  state. 
It  follows,  therefore,  that  each  state  has  a 
right  to  enact  such  laws  for  the  protection  of 
its  game  as  to  it  seems  best  for  the  accom- 
plishment of  that  purpose,  and  this  includes 
the  right,  not  only  to  prohibit  the  killing  or 
taking  of  the  game  by  the  citizen,  but  its 
Importation  or  exportation.  Even  before 
the  passage  of  the  Lacey  act,  May  25,  1900 
(Act  May  25,  1900,  c  553,  31  Stat.  187  [U. 
S.  Comp.  St  1901,  p.  290]),  which  gave  to 
each  state  express  authority  to  legislate  for 
the  protection  and  preservation  of  its  game, 
it  was  frequently  expressly  held  that  provi- 
sions in  state  laws  prohibiting  the  sale  of 
game  and  its  possession  out  of  season  were 
a  proper  exercise  of  the  police  power,  and 


did  not  deny  the  due  process  of  law  guaran- 
teed by  the  fourteenth  amendment  of  the 
federal  Constitution,  and  that  provisions  of 
state  laws  which  made  their  prohibitive 
terms  applicable  to  game,  whether  taken  in 
foreign  countries,  where  it  was  lawful  to 
take  it,  and  subsequently  bringing  it  into 
the  state,  where  its  sale  or  possession  was 
forbidden,  were  lawful.  People  of  State  of 
New  York  v.  Hesterberg,  211  U.  S.  31,  29 
Sup.  Ct  10,  53  L.  Ed.  75,  and  citations.  The 
cases  of  Geer  v.  Connecticut  and  People  v. 
Hesterberg,  supra,  so  clearly  and  conclu- 
sively settle  the  unrestricted  right  of  the 
state  to  legislate  on  the  subject  of  its  game 
by  virtue  of  its  police  power  that  any  fur- 
ther discussion  of  this  feature  of  the  case  is 
deemed  wholly  unnecessary.  Certainly  since 
the  passage  of  the  so-called  Lacey  act  there 
can  be  no  question  as  to  the  validity  of  the 
game  statutes  in  the  different  states,  so  far 
as  interstate  commerce  is  concerned. 

[2]  Learned  counsel  for  the  plaintiff  in  er- 
ror, in  his  argument  and  brief,  concedes  the 
right  of  the  state  to  legislate  on  the  subject, 
but  insists  that  in  the  enactment  of  the  stat- 
ute now  under  consideration  the  Legislature 
of  this  state  legislated  with  knowledge  of 
the  provisions  of  the  Lacey  act;  and  it  is 
earnestly  insisted  that  the  omission  by  the 
Legislature  to  expressly  prohibit  the  impor- 
tation of  game  into  this  state  from  other 
states  or  foreign  countries  was  evidence  of  a 
legislative  purpose  not  to  make  such  impor- 
tation unlawful,  and  that  this  view  of  the 
legislative  intent  is  strengthened  by  the  fact 
that  the  statute  did  expressly  prohibit  the 
exportation  of  game.  Counsel  insists  that 
such  a  provision  cannot  be  properly  written 
into  the  act  of  1911  by  judicial  construction. 
In  support  of  this  contention  attention  Is 
called  to  the  fact  that,  wherever  the  courts 
have  held  that  the  prohibitory  terms  of  the 
act  apply  to  game  taken  or  captured  without 
the  limits  of  the  state  or  in  foreign  coun- 
tries, the  act  In  question  contained  provi- 
sions making  their  prohibitive  terms  appli- 
cable to  game  killed  or  captured  in  foreign 
countries  or  other  states,  where  the  killing 
or  capturing  was  lawful,  and  subsequently 
brought  into  the  state  during  the  closed  sea- 
son, or  sold  in  the  state  in  which  it  was  Im- 
ported in  violation  of  the  act  The  statute 
of  New  York,  construed  in  the  Hesterberg 
Case,  supra,  contained  a  provision  as  fol- 
lows: "Wherever  in  this  act  the  possession 
of  fish  or  game,  or  the  flesh  of  any  animal, 
bird,  or  fish  is  prohibited,  reference  is  had 
equally  to  such  fish,  game  or  flesh  coming 
from  without  the  state  as  to  that  taken 
within  the  state:1  Laws  1900,  c.  20,  §  141. 
Of  course,  where  the  legislative  intent  is  thus 
expressed,  there  remains  no  room  for  judicial 
construction ;  but  many  of  the  courts  of  this 
country  and  of  England,  even  in  the  absence 
of  such  express  provisions,  have  construed  the 
prohibitive  terms  of  the  statute  to  apply  to 
game  lawfully  taken  or  captured  in  foreign 
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countries  or  other  states,  on  the  theory  that 
such  construction  is  necessary  and  expedient 
to  carry  out  the  legislative  intent  for  the  pro- 
tection and  preservation  of  the  local  game 
of  the  state.  Roth  v.  State,  51  Ohio  St  209, 
37  N.  E.  259,  46  Am.  St.  Rep.  566 ;  Ex  parte 
Maier,  103  Cal.  476,  37  Pac.  402,  42  Am.  St. 
Rep.  129;  Stevens  v.  State,  89  Md.  669,  43 
Atl.  929;  Magner  v.  People,  97  111.  820.  In 
the  Magner  Case  the  learned  justice  cogent- 
ly expresses  the  reason  for  this  construction 
of  game  statutes:  "It  is  obvious  that  the 
prohibition  of  all  possession  and  sale  of 
such  wild  fowls  or  birds  during  the  prohibi- 
tive season  would  tend  to  their  production, 
in  excluding  the  opportunity  for  the  evasion 
of  such  law  by  clandestinely  taking  them, 
when  recently  killed  or  captured  here,  be- 
yond the  state  and  afterwards  bringing  them 
into  the  state  for  sale,  or  by  other  subter- 
fuges and  evasions."  It  would  not  be  profit- 
able to  attempt  to  reconcile  the  conflicting 
views  of  the  courts  on  this  subject  Those 
interested  will  find  the  cases  on  both  sides 
collated  in  Ex  parte  Maier,  42  Am.  St  Rep. 
138,  and  Davis  v.  McNair,  21  Cent  Law  J. 
480. 

Looking  to  the  terms  of  the  act  itself,  we 
are  clear  that  it  was  the  legislative  purpose 
to  prohibit  the  sale  in  this  state  at  any  time 
of  any  of  the  game  or  animals  enumerated, 
regardless  of  the  place  where  killed  or  cap- 
tured. The  language  of  the  act  is  explicit, 
and  leaves  no  room  for  construction,  and 
this  court  is  not  at  liberty,  even  if  it  felt 
disposed  to  do  so,  to  place  a  limitation  on 
the  meaning  of  the  Legislature  not  author- 
ized by  the  act  itself,  and  directly  contrary 
to  its  express  terms.  If  the  lawmakers  In- 
tended to  make  it  lawful  to  allow  game  to 
be  brought  into  this  state  and  sold  here, 
they  would  have  so  declared,  for  it  was  a 
matter  of  great  importance.  If  they  had  in- 
tended to  make  the  possession  of  game  in 
this  state  presumptive  evidence  of  the  fact 
that  it  was  killed  in  this  state,  and  place  the 
burden  of  rebuttal  upon  the  accused,  they 
would  doubtless  have  done  so.  The  act  of 
1903  (Pen.  Code  1910,  §  592)  did  make  the 
possession  of  game  prima  facie  evidence  of 
a  violation  of  the  law;  but  in  the  game  law 
as  enacted  in  1911,  which  was  held  by  this 
court,  in  the  case  of  Hammond  v.  State,  10 
Ga.  App.  143,  72  S.  E.  937,  to  have  been  in- 
tended by  the  Legislature  as  a  substitute 
for  all  previous  or  existing  laws  on  the  sub- 
ject, this  provision  was  left  out,  and  the 
purchase  or.  sale,  or  the  having  in  possession 
during  the  closed  season,  of  any  of  the  game 
enumerated  in  the  act,  were  made  specific 
offenses.  Even  if  the  language  of  the  Leg- 
islature was  fairly  susceptible  of  two  dif- 
ferent constructions  as  to  the  point  now 
under  consideration,  we  would  prefer  that 
which  excludes  and  prevents  consequences 
that  would  be  mischievous  in  effect  or  would 


contravene  the  manifest  purpose  of  the  leg- 
islature, which  was  to  protect  and  preserve 
the  game  in  the  state,  and  everything  con- 
tributing thereto  would  seem  to  be  within 
the  purview  of  the  act  Of  course,  there  is 
nothing  In  the  act  which  prohibits  the  im- 
portation of  game  for  the  purpose  of  propa- 
gation; indeed,  the  importation  of  game  for 
this  purpose  would  be  in  harmony  with  the 
purpose  of  the  legislative  intent,  which  was 
to  preserve  and  increase  the  game  1a  the 
state. 
Judgment  affirmed. 


(U  Ga.  App.  102) 

LEWIS  v.  STATE.     (No.  4,088.) 

(Court  of  Appeals  of  Georgia.     April  1& 

1912.) 

(SyUabu*  by  the  Court) 

1.  Criminal  Law   (IS  561,  789*)— Instruc- 
tions— "Reasonable  Doubt." 

There  was  no  error  in  the  following 
charge  defining  "reasonable  doubt":  "It 
means  the  doubt  of  a  reasonable  man  and  ju- 
ror, who  is  honestly  in  search  after  the  truth 
of  the  case,  and  which  doubt  grows  out  of 
evidence,  want  of  evidence,  or  circumstances 
in  the  case."  The  court  having  instructed  the 
jury  fully  and  correctly  upon  the  law  relative 
to  the  prisoner's  statement,  the  omission  to 
state  that  a  reasonable  doubt  might  arise 
from  the  statement  was  not  prejudicial;  nor 
is  the  charge  subject  to  the  criticism  that  the 
jurors  were  permitted  to  consider  "circum- 
stances in  the  case"  not  developed  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  §§  1267,  1S4G-1849,  1904-1922, 
I960,  1967;   Dec  Dig.  §§  561,  789.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  7,  pp.  5958-5972;   vol.  8,  p.  7779.J 

2.  Criminal  Law  ($  572*)— Alibi. 

The  following  instruction  was  not  errone- 
ous: "When  an  alibi  is  set  up  by  the  defend- 
ant as  a  defense,  the  burden  of  showing  the 
truth  of  the  alibi  rests  upon  the  defendant. 
He  is  not  bound  to  show  the  truth  of  alibi  be- 
yond a  reasonable  doubt,  but  to  the  satisfac- 
tion of  the  jury.  He  is  not  bound  to  show  it 
by  any  higher  proof  or  greater  degree  of  evi- 
dence than  is  necessary  to  show  any  other  ma- 
terial fact  set  up  in  his  defense.  To  carry 
the  burden  of  proof  successfully,  it  is  always 
necessary  to  satisfy  the  jury,  and  it  is  not 
prejudicial  so  to  charge,  when,  in  connection 
therewith,  the  correct  rule  is  given  in  refer- 
ence to  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig,  §§  1268,  1289-1291;  Dec  Dig. 
§  572.«] 

3.  Sufficiency  of  Evidence. 

The  evidence  fully  supports  the  verdict 

Error  from  Superior  Court,  Early  County; 
W.  G.  Worrill,  Judge. 

W.  J.  Lewis  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  W.  Wright  and  B.  R.  Collins,  both  of 
Blakely,  for  plaintiff  in  error.  J.  A.  Laing, 
Sol.  Gen.,  of  Dawson,  and  R.  R.  Arnold,  of 
Atlanta,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes* 
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(U  Ga,  App.  102) 

CEASAR  v.  STATE.     (No.  4,087.) 

(Court  of  Appeals  of  Georgia.     April  16V 

1912.) 

(Syllabi*  by  the  'Court.) 

1.  Former  Decision  Controlling. 

As  to  the  special  assignments  of  error, 
this  case  is  fully  controlled  by  the  decision  in 
lewis  v.  State,  74  S.  E.  708,  this  day  rendered. 

2.  SuinciBNtrr  of  Charge— New  Trial  Re- 
fused— Sufficiency  of  Evidence. 

The  judge  presented  to  the  jury  clearly 
and  fully  all  the  material  issues  made  by  the 
evidence,  and  the  excerpts  from  the  charge  ob- 
jected to  in  the  amended  motion  for  a  new 
trial  contain  no  material  error.  The  evi- 
dence supports  the  verdict,  and  no  reason  ap- 
pears why  another  trial  should  be  granted. 

Error  from  Superior  Court,  Early  County; 
W.  C.  WorriU,  Judge. 

John  Ceasar  was  convicted  of  crime,  and 
brings  error.     Affirmed; 

Byron  R.  Collins,  of  Blakely,  for  plaintiff 
in  error.  J.  A.  Laing,  Sol.  Gen.,  of  Dawson, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  State. 

HILL,  G.  J.  -  Judgment  affirmed. 


(U  Ga.  App.  98) 

PIRKLE  v.  STATE.    (No.  4,086.) 
(Court  of  Appeals  of  Georgia.    April  16,  1912.) 

(SyUabu*  by  the  Court.) 

1.  Robbery  (§  24*)—  Evidence. 

The  evidence  supports  the  verdict 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  §§  32-36;   Dec.  Dig.  §  24.*] 

2.  Criminal    Law     (§    38*)  — Aiding    and 
Abetting— Defense. 

Where  one  is  present,  aiding  and  abetting 
in  the  commission  of  a  crime,  and  relies  upon 
the  defense  that  his  presence  and  participation 
was  due  to  coercion  or  compulsion  by  those 
who  actually  committed  the  offense,  he  must 
show  such  facts  and  circumstances  as  would 
indicate  that  he  was  in  danger  of  present  and 
immediate  violence,  and  that  he  acted  solely 
through  such  fear. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  43;    Dec.  Dig.  §  3&*] 

3.  Criminal    Law     (§    59*)— Aiding    and 
Abetting— Evidence. 

The  trial  judge,  with  substantial  fairness 
and  accuracy,  submitted  to  the  jury  the  issue 
made  by  the  evidence  and  the  statement  of  the 
accused  as  to  whether  his  presence  and  partici- 
pation was  voluntary  or  due  to  coercion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  71-74,  76-81;  Dec.  Dig.  § 
59.*] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Roe  Pirkle  was  convicted  of  robbery,  and 
brings  error.    Affirmed. 

Johnson  &  Johnson,  of  Gainesville,  for 
plaintiff  in  error.  Robt  McMillan,  of 
Clarkesville,  for  the  State. 

HILL,  C.  J.  Roe  Pirkle  was  jointly  indict- 
ed with  William  Tumlin  and  Charlton  Hen- 
ry for  robbery.  On  the  trial  they  severed. 
Tumlin  and  Henry  were  convicted,  and  on  I 


the  next  day  Pirkle  was  convicted.  He  ex- 
cepts to  the  refusal  of  his  motion  for  a  new 
trial. 

The  evidence,  briefly  stated,  shows  that 
the  prosecutor  had  been  to  Gainesville,  Ga., 
and  had  sold  $25  worth  of  hogs  and  apples, 
and  was  about  2%  miles  from  Gainesville 
on  his  way  home,  driving  his  wagon,  when 
the  three  defendants  overtook  him.  They 
were  in  a  buggy,  and  Pirkle  was  driving  the 
horse.  Pirkle  drove  his  buggy  by  the  prosecu- 
tor's wagon,  and  immediately  turned  his 
horse  and  buggy  in  front  of  the  prosecutor's 
team  and  stopped  him,  whereupon  Tumlin 
and  Henry  jumped  out  of  the  buggy,  one  of 
them  holding  a  pistol  on  the  prosecutor,  the 
other  demanded  his  money,  and  in  fear  of 
his  life  he  delivered  up  his  money.  While 
the  act  of  robbery  was  taking  place,  Pirkle 
remained  in  the  buggy,  holding  the  horse,  > 
and  did  not  take  any  active  part  in  the  ac- 
tual robbery.  As  soon  as  the  robbery  was 
consummated,  the  three  men  drove  off  in  the 
buggy,  leaving  the  prosecutor  in  the  road. 
It  was  also  shown  that  the  three  defendants 
stopped  at  a  farmer's  house  and  inquired 
as  to  how  long  it  had  been  since  the  prosecu- 
tor passed  with  his  wagon;  Pirkle  participat- 
ing in  the  inquiry.  This  witness  also  testified 
that  Pirkle  asked  him  for  a  pistol,  stating 
that  he  was  with  "a  rough  crowd"  and  want- 
ed a  pistol.  The  accused,  in  his  statement, 
claimed  that  he  had  nothing  to  do  with  the 
robbery;  that  the  other  two  men  compelled 
him  to  go  with  them,  and  that  he  would  have 
run  off  and  left  them,  but  was  afraid  they 
would  shoot  him. 

[1]  It  is  Insisted  that  there  was  no  evi- 
dence indicating  that  he  had  participated 
In  the  commission  of  the  crime;  that  at 
most  the  evidence  showed  that  he  was  simply 
present,  but  not  in  any  manner  aiding  or 
abetting  the  other  two  men  in  the  robbery. 
There  was  some  evidence  from  which  the 
jury  might  have  inferred  that  the  plaintiff 
in  error  was  not  only  present  at  the  time  the 
crime  was  committed,  but  that  be  also  aided 
and  abetted  his  two  companions.  His  act  of 
Intercepting  the  team  of  the  prosecutor  by 
driving  immediately  in  front  of  him,  his  re- 
maining in  the  buggy  holding  the  horse,  and 
driving  off  with  the  other  two  after  the  com- 
mission of  the  crime,  and  his  previous  Inquiry 
as  to  how  long  it  had  been  since  the  prosecu- 
tor passed  the  farmhouse,  were  circumstances 
from  which  the  jury  might  have  inferred  his 
criminal  participation.  It  is  immaterial 
whether  his  participation  was  as  a  principal 
in  the  first  degree  or  in  the  second  degree. 
His  statement  that  he  was  coerced  in  what 
he  did  by  the  other  two  men,  and  was  forced 
to  remain  with  them,  was  entirely  a  question 
for  the  jury,  and  his  statement  was  not  ac- 
cepted as  the  truth.  On  the  general  grounds, 
therefore,  we  conclude  that  the  evidence  was 
sufficient  to  warrant  the  verdict  of  guilty. 

1.  After  the  accused  had  made  his  state- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft.  Rep'r  indexes 


710 


74  SOUTHEASTERN  REPORTER 


(Ga. 


ment  to  the  Jury,  the  court  allowed  the  state 
to  introduce,  over  the  defendant's  objection, 
the  witness  mentioned  above,  who  testified 
in  reference  to  the  conversation  that  took 
place  between  him  and  the  three  men  when 
they  were  apparently  following  the  prosecu- 
tor; the  objection  being  that  this  was  not 
in  rebuttal  of  the  statement,  and  that  the  so- 
licitor general  did  not  request  the  court  to 
allow  him  to  introduce  the  witness  on  the 
ground  that  he  had  forgotten  or  overlooked 
the  testimony.  The  evidence  seems  to  have 
been  in  rebuttal  of  the  statement  However, 
the  question  of  allowing  additional  evidence 
and  reopening  the  case  for  that  purpose  at 
any  stage  of  the 'trial  is  a  matter  in  the  dis- 
cretion of  the  trial  judge. 

[2]  2.  The  following  excerpt  from  the 
judge's  charge  to  the  jury  is  objected  to: 
"I  charge  you  that,  if  a  man  is  compelled 
to  do  a  thing  that  he  ordinarily  would  not 
do,  the  evidence  and  circumstances  must 
convince  the  jury  that  the  man  acted  in 
what  he  did  do  through  fear."  It  is  insisted 
that  this  was  placing  "a  too  heavy  burden  of 
proof"  upon  the  accused,  as  he  was  only  re- 
quired to  raise  in  the  minds  of  the  jury  a 
reasonable  doubt  as  to  whether  or  not  he 
voluntarily  participated  in  the  offense,  or 
was  coerced  or  compelled  to  do  so  against 
his  will.  The  language  of  the  judge  is  inapt, 
and  probably  subject  to  the  criticism  made 
against  it;  but,  considered  in  the  light  of  the 
context  of  the  entire  charge,  we  do  not  think 
the  error  Is  of  sufficient  gravity  to  require 
the  grant  of  a  new  trial.  The  court  did 
charge „  expressly  that  the  burden  was  on 
the  state  to  prove  to  the  satisfaction  of  the 
jury,  beyond  all  reasonable  doubt,  that  the 
accused  did  participate  in  the  commission 
of  the  offense. 

[3]  3.  Objection  is  also  made  to  the  fol- 
lowing excerpt  from  the  charge:  "If  a  man 
should  unwillingly  go  into  an  unlawful  enter- 
prise, and  engage  in  it  or  abet  in  it,  though 
he  himself  might  not  point  a  gun  or  pistol, 
yet  if  he  was  a  well-wisher  to  it,  took  part 
in  it,  and  aided  it,  he  would  be  just  as  guilty 
as  the  man  who  did  point  the  pistol." 
It  is  claimed  that  this  charge  was  argumenta- 
tive; that  it  in  effect  told  the  Jury  that,  if 
the  accused  was  simply  a  well-wisher,  this 
would  be  sufficient  to  make  him  guilty  of 
participation  in  the  crime;  that  it  was  too 
general  and  indefinite,  and  did  not  with  suffi- 
cient clearness  define  to  the  Jury  the  mean- 
ing of  the  words  "aid  and  abet";  that  it 
was  the  duty  of  the  court  to  have  told  the 
jury  explicitly  that  the  accused  could  not  be 
guilty  unless  he  did  some  overt  act  in  the 
commission  of  the  crime.  The  use  of  the 
word  "well-wisher"  would  have  been  improp- 
er, if  unexplained  in  the  context  Mere 
presence  or  acquiescence  in,  or  silent  consent 
to,  the  commission  of  a  crime,  would  not  be 
sufficient  to  prove  that  one  was  an  actual 
participant  in  the  commission  of  the  offense, 


unless  his  presence  was  such  as  to  encourage 
those  who  did  participate  in  the  crime,  or 
unless  he  was  aiding  and  abetting  in  the  com- 
mission of  the  crime  by  keeping  watch  while 
his  companions  actively  committed  the  of- 
fense. Keeping  watch,  where  several  Join 
together  to  commit  a  crime,  makes  the  watch- 
er a  principal  in  the  second  degree;  and  in 
this  case,  if  the  Jury  believed  that  the  accus- 
ed did  nothing  more  than  to  stand  by,  hold- 
ing the  horse  and  buggy,  so  that  his  con- 
federates might  have  a  convenient  opportuni- 
ty of  escape  after  the  commission  of  the 
crime,  they  would  have  been  authorized  to 
find  that  he  was  aiding  and  abetting.  But, 
when  we  consider  the  context  in  which  this 
word  "well-wisher"  was  used,  it  is  manifest 
that  the  jury  could  not  have  been  misled 
by  it;  for  the  charge  clearly  instructed  them 
that  the  evidence  must  show  that  the  accus- 
ed took  part  in  the  commission  of  the  crime 
and  aided  in  it,  although  he  did  not  ac- 
tually point  the  pistol  and  demand  the  money, 
before  he  could  be  found  guilty. 

We  do  not  think  the  charge  i»  subject  to 
the  other  objections  made  to  it,  but  that  it 
substantially  stated  the  law, correctly. 

Judgment  affirmed. 

(11  Ga.  App.  66) 

TOUMANS  et  aL  v.  MOORE.    (No.  3,839.) 
(Court  of  Appeals  of  Georgia.    April  16, 1912.) 

(Syllabus  by  Ms  Court.) 

1.  Limitation  of  Actions  (H  54, 157*)— Run- 
ning Account— Payment— Application. 

In  mutual  running  accounts,  where  there 
has  been  no  accounting  or  liquidation  of  the 
indebtedness,  or  other  like  act,  by  which  a  new 
point  was  established  from  which  the  statute 
could  begin  to  run,  none  of  the  accounts  would 
be  barred  until  the  last  item  charged  is  barred. 
Madden  v.  Blain,  66  Ga.  52;  Gunn  v.  Gunn,  74 
Ga.  568,  58  Am.  Rep.  447;  Walker  v.  Mercer, 
41  Ga.  44.  In  the  absence  of  direction,  cred- 
itors have  the  right  to  apply  payments  to  the 
oldest  item  of  indebtedness,  so  as  to  avoid  the 
bar  of  the  statute  of  limitations.  Hobbs  v. 
Crawford,  4  Ga.  App.  585,  62  S.  E.  157. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §|  295-298,  631-634, 
636;   Dec  Dig.  §§  54,  157.*] 

2.  Evidence  (5  596*)— Instructions— Bub- 
den  of  Proof. 

In  a  civil  case  it  is  improper  and  mislead- 
ing to  instruct  the  jury  that  the  burden  of 
proof  is  on  the  party  asserting  a  fact  to  carry 
the  burden  to  a  moral  certainty."  The  burden 
is  successfully  carried  when  the  facts  asserted 
are  established  by  a  preponderance  of  the  evi- 
dence to  the  satisfaction  of  the  jury.  Civil 
Code  1910,  %%  5730.  5731:  Supreme  Conclave 
V.  Wood,  120  Ga.  338,  47  S.  E.  940.  Where  the 
material  issues  are  close  under  the  evidence, 
such  erroneous  instruction  requires  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  2446-2448;  Dec.  Dig.  f  596.*] 

3.  Set- Off  and  Counterclaim  (|  44*)— Ac- 
tion Against  Firm— Individual  Debts  of 
Plaintiff. 

"The  debt  of  a  firm  is  the  debt  of  each  of 
its  members."  Therefore,  where  a  firm  is  sued 
on  a  note  made  by  the  firm,  and  each  individual 
member  of  the  firm  is  served,  the  right  of  set- 
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off  would  exist  in  favor  of  the  individual  mem- 
bers for  indebtedness  due  by  the  plaintiff  to 
them,  as  well  as  for  indebtedness  due  by  the 
plaintiff  to  the  firm. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Gent  Dig.  {§  82-99;  Dec  Dig.  3 
44.*] 

4.  Appeal  and  Ebbob  (|  1078*)— Review— 
Abandonment  op  G  bounds  op  Ebbob. 
Grounds  of  error,  not  covered  by  the  brief 
or  the  argument,  will  be  treated  as  abandoned. 
The  general  statement  in  the  brief  that  grounds 
not  referred  to  or  argued  are  nevertheless  not 
abandoned  will  not  be  sufficient  to  change  the 
rule  above  announced.  Courts  of  review  have 
the  right  to  expect  assistance  from  counsel  by 
citation  of  authority  or  argument,  and  will  be 
apt  to  accept  the  inference  that  the  lack  of  in- 
terest by  counsel  is  due  to  a  conviction  of  the 
lack  of  merit. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  4256-4261;  Dec.  Dig.  f 
1078.*] 

Error  from  City  Court  of  Swainsboro;  H. 
R.  Daniel,  Judge. 

Action  by  D.  J.  Moore  against  E.  8.  You- 
mans  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Williams  &  Bradley,  of  Swainsboro,  for 
plaintiffs  in  error.  Smith  &  Kirkland,  of 
Swainsboro,  for  defendant  in  error. 

HILL,  C.  J.     Judgment  reversed* 

(11  Ga.  App.  89) 

SMITH  v.  STATE.     (No.  4,064.) 
(Court  of  Appeals  of  Georgia.    April  16, 1912.) 

(Syllabus  ly  the  Court.) 

1.  Jubt   (f  56*)— Challenges— Grounds. 

The  right  to  claim  exemption  from  jury 
service,  allowed  to  a  minister  of  the  gospel, 
is  a  privilege,  and  affords  no  ground  for  chal- 
lenge.    Penal  Code  1910,  f  871. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  |  264;    Dec.  Dig.  §  56.*] 

2.  Juby   ^|  126*)— Challenges— Grounds. 

Nor  is  it  ground  for  challenge,  after  a 
jury  has  been  selected  in  a  misdemeanor  case, 
that  one  of  the  jurors  whose  name  appears 
on  the  list  was  absent  from  the  courtroom 
while  the  jury  was  being  selected,  and  the  ac- 
cused was  unable  to  view  the  juror  before 
selecting  the  jury.  In  a  misdemeanor  case, 
the  practice  of  striking  a  jury  from  a  list  is- 
the  legal  equivalent  for  challenging.  O'Byrne 
▼.  State,  29  Ga.  36. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  *  555;    Dec  Dig.  §  126.*] 

3.  Intoxicating  Liquors  (|  139*)— Offens- 
es—Keeping  Liquors  at  Place  of  Busi- 
ness. 

To  an  accusation  charging  the  keeping  of 
intoxicating  liquor  at  a  place  of  business,  it  is 
no  defense  that  such  liquor  has  not  been  sold 
by  the  accused;  and  evidence  tending  to  nega- 
tive the  sale  is  irrelevant,  especially  so  when 
it  is  not  denied  that  the  liquor  was  kept  at 
the  place  claimed  by  the  state  to  be  the  place 
of  business  of  the  accused. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  149;    Dec.  Dig.  §  139.*] 

4.  Criminal  Law  (|  880*)  —  Evidence  — 
Chabacteb  of  Accused— Documentary  Ev- 
idence. 

The  accused  having  put  his  character  in 
issue,  evidence  that  he  had  been  convicted  of 


the  offense  of  riot  was  admissible;  and  the 
record  of  his  conviction  was  not  inadmissible, 
either  because  there  was  no  affirmative  proof 
of  the  identity  with  the  accused  of  the  person 
convicted  (the  name  being  the  same),  or  upon 
the  ground  that  the  prosecutor,  and  not  the 
solicitor  of  the  city  court,  had  signed  the  ac- 
cusation. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  843,  845;  Dec.  Dig.  § 
380>J 

5.  Intoxicating  Liquors  (|  233*)— Crimi- 
nal Prosecutions— Admissibility  of  Evi- 
dence. 

Evidence  was  relevant  that  a  room  in 
which  intoxicating  liquor  was  found,  and  which 
was  maintained  by  the  accused,  was  under  the 
same  roof  as  another  room,  in  which  the  ac- 
cused conducted  a  grocery  business;  and  this 
evidence,  in  connection  with  other  facts  prov- 
ed, authorized  the  conviction. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  M  293-297,  298 Mi; 
Dec.  Dig.  |  233.*] 

6.  Criminal  Law    (}    1152*)— Tbiai#~Con- 
•  duct  in  General— View  by  Juby. 

Even  if  the  judge  has  the  power  to  per- 
mit the  jury  in  a  criminal  case  to  leave  the 
courtroom  and  view  the  place  where  the  crime 
is  alleged  to  have  been  committed,  his  refusal 
to  do  so  is  not  a  matter  for  review  by  this 
court  Johnson  v.  Winship  Machine  Co.,  108 
Ga.  554,  33  S.  E.  1013:  County  of  Bibb  v. 
Reese,  115  Ga.  346,  41  S.  R  636. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3053-3057;  Dec  Dig.  f 
1152.*] 

7.  Witnesses  (f  246*)— Examination— Ques- 
.  tions  by  Judge. 

The  trial  judge  may,  in  order  to  elicit  the 
truth,  propound  to  a  witness  a  leading  ques- 
tion, provided  in  so  doing  he  does  not  violate 
the  provisions  of  section  1058  of  the  Penal 
Code  of  1910,  forbidding  the  judge  to  express 
or  intimate  any  opinion  as  to  what  has  or  has 
not  been  proved.  The  questions  propounded  by 
the  judge  in  the  present  case  were  not  objec- 
tionable. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  852-857;  Dec.  Dig.  5  246.*] 

8.  Criminal  Law  (f  1169*)— Harmless  Eb- 
bob—Admissibility  of  Evidence. 

It  being  undisputed  that  intoxicating  liq- 
uor was  found  at  the  defendant's  place  of 
business,  it  was  not  prejudicial  error  to  admit 
evidence  that  at  the  same  time  and  place  sev- 
eral dozen  botfles  of  beer  of  the  kind  gener- 
ally sold  in  "near  beer"  saloons  were  also 
found,  even  though  it  was  not  shown  that  the 
beer  was  intoxicating. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  8137-3143;  Dec.  Dig.  5 
1169.*] 

9.  Intoxicating  Liquobs  (|  139*)— Offens- 
es—Keeping  Liquor  —  *  'Place  of  Busi- 
ness"— *•  At  Their  Place  of  Business." 

This  court  reaffirms  the  ruling  in  Jenkins 
v.  State,  4  Ga.  App.  859,  62  S.  E.  574,  that 
"the  phrase  'at  their  place  of  business,'  ap- 
pearing in  the  general  prohibition  statute  of 
1907  (Acts  1907,  p.  81,  f  1),  includes  in  its 
meaning  the  immediate  room  or  place  in 
which  the  business  in  question  is  conducted, 
also  any  nearby  room  or  place  used  by  the 
proprietor  in  connection  with  the  business  or 
in  such  a  relation  to  the  actual  'place  of  busi- 
ness' as  to  indicate  that  the  nearby  room, 
compartment,  etc.,  is  a  convenient  place  which 
the  proprietor  would  probably  use  for  keep- 
ing therein  such  liquors  as  he  might  desire  to 
furnish  to  others  for  the  purpose  of  inducing 
trade,  or  for  keeping  therein  liquors  intended 
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for  unlawful  sale  under  cover  of  the  business 
carried  on  in  the  main  place.'*  It  was  not  er- 
ror to  instruct  the  jury  in  the  language  above 
quoted. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent.  Dig.  f  149;    Dec  Dig.  §  139.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  593-599;  vol.  8,  p.  7585;  voL  6, 
pp.  5390-5392.] 

10.  Intoxicating  Liquors  (§  239*)— Crimi- 
nal Pbosecutions— Instructions. 

The  following  instruction  was  not  one  of 
which  the  accused  can  justly  complain:  "If 
you  find  that  the  place,  out  there,  was  so  near- 
ly connected  with  the  business  of  the  defend- 
ant as  to  convince  you  that  it  was  used  in  con- 
junction with  the  business,  then  that  would  be 
such  a-  place  of  business  as  contemplated  by 
the  law;  if  it  is  not  so  shown,  then  it  would 
not  be." 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  &  331-347;  Dec  Dig.  1 
239.*] 

11.  Criminal  Law  (§828*)— Trial— Instruc- 
tions—Necessity  for  ReTquest. 

The  case  not  being  one  dependent  solely 
upon  circumstantial  evidence,  it  was  not  erro- 
neous, in  the  absence  of  a  timely  written  re- 
quest, to  fail  to  charge  the  rules  of  law  relat- 
ing to  this  character  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f  2007 :   Dec.  Dig.  §  828.*] 

12.  Intoxicating  Liquors  (I  236*)— Crimi- 
nal Prosecutions  —  Sufficiency  of  Evi- 
dence. 

No  error  of  law  was  committed,  and  the 
evidence  fully  supports  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent.  Dig.  §§  300-322;  Dec  Dig. 
§  236.*] 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Raiford  Smith  was  convicted  of  keeping 
on  hand  intoxicating  liquors  at  his  place  of 
business,  and  brings  error.    Affirmed. 

Francis  H.  Harris,  of  Brunswick,  for 
plaintiff  in  error.  Ernest  Dart,  Sol.,  of 
Brunswick,  for  the  State. 

POTTLE,  J.  The  accused  was  convicted 
of  having  and  keeping  on  band  intoxicating 
liquors  at  his  place  of  business,  and  excepts 
to  the  overruling  of  bis  motion,  for  a  new 
trial. 

[12]  The  chief  contention  of  counsel  for 
the  plaintiff  in  error  is  that  the  evidence  de- 
manded a  verdict  of  not  guilty.  Taking  the 
evidence  most  strongly  for  the  state,  as  it 
must  be  taken  in  this  court,  the  facts  were 
as  follows:  The  accused  was  in  possession 
of  four  rooms,  all  under  one  roof,  and  re- 
ferred to  in  the  evidence  as  rooms  A,  B,  C, 
and  D.  A  was  a  front  room,  in  which  the 
accused  conducted  a  grocery  business.  In 
the  rear  of  A  was  a  door  leading  into  B. 
C  was  entered  by  means  of  a  door  from  B, 
and  another  door  connected  C  with  D,  which 
was  a  small  room  about  4%  by  8  feet  A  res- 
taurant had  been  conducted  by  the  accused 
in  one  of  the  rear  rooms  of  these  apart- 
ments, but  was  not  in  operation  when  the  ar- 
rest was  made,  though  a  cook  stove,  a  little 


table,  and  some  chairs  were  in  the  room. 
Several  dozen  bottles  of  "Magnolia  beer** 
were  found  in  an  ice  box  in  room  C,  and  in 
D  were  found  15  bottles  of  rye  whisky,  6 
bottles  of  corn,  and  1  of  gin.  Some  of  the 
whisky  was  in  a  satchel,  and  some  between 
the  mattress  and  springs  of  a  cot.  The 
mattress  was  old  and  dirty,  and  there  were 
no  sheets,  pillows,  or  bedding  of  any  sort. 
The  accused  resided  across  the  block  from 
his  store.  He  admitted  ownership  of  the 
liquor,  but  claimed  that  he  bought  it  for 
.his  personal  use,  and  that  he  did  not  keep 
it  at  his  place  of  business,  but  kept  it  In  a 
room  used  by  him  as  a  place  to  sleep,  and 
where  he  did  sleep  occasionally,  so  as  to  be 
near  his  business. 

We  cannot  agree  with  his  counsel  that  the 
conviction  was  not  authorized.  Manifestly 
rooms  B,  C,  and  D  were  convenient  ad- 
juncts to  room  A,  wherein  the  grocery  busi- 
ness was  being  conducted.  Certainly  the 
place  was  not  his  residence,  because  he  lived 
elsewhere.  It  is  immaterial  that  the  beer 
may  not  have  been  shown  to  be  intoxicating. 
There  was  too  much  liquor  that  would  pro- 
duce drunkenness.  The  circumstances  were 
too  suspicious.  The  cot  and  dirty  mattress 
were  but  a  flimsy  pretext.  The  presence  of 
the  stove,  chairs,  and  table,  all  indicate  that 
the  rooms  B  and  C  and  D  were  maintained 
as  a  part  of  the  establishment,  and  as  a 
convenient  place  In  which  to  keep  intoxicat- 
ing liquors  for  unlawful  use. 

[9]  In  this  connection  we  reaffirm  the  de- 
cision in  Jenkins  v.  State,  4  Qa.  App.  859, 
62  S.  E.  574,  which  is  controlling  here.  See, 
also,  Bashinskl  v.  State,  5  Ga.  App.  3,  02  S. 
E.  577.  The  Judge  properly  gave  in  charge 
the  excerpt  from  the  Jenkins  Case,  quoted  in 
the  ninth  headnote  of  this  decision.  It  is 
not  so  much  the  kind  of  place  as  the  use  to 
which  it  is  put  that  determines  whether  it 
is  a  "place  of  business"  within  the  meaning 
of  the  prohibition  law.  Lyons  v.  State,  6  6a. 
App.  248,  64  S.  £.  713.  No  definite  rule  can 
be  laid  down  as  applicable  to  all  cases;  but 
the  safe  course  is  not  to  have  "in"  or  "at" 
or  "near"  or  "around"  one's  place  of  business 
Intoxicating  liquors  of  any  description.  This 
court  is  not  disposed  to  indulge  in  refine- 
ments of  logic  or  subtleties  of  definition,  to 
aid  in  evasion  of  the  prohibition  law.  One 
charged  with  a  violation  of  this  act,  like 
every  other  person  charged  with  crime,  is 
entitled  to  a  fair  and  impartial  trial,  and  it 
is  the  bounden  duty  of  the  trial  court  and 
this  court  to  see  that  he  gets  it  But  the 
declared  policy  of  the  state,  as  announced  in 
the  statute,  should  meet  with  the  vigorous 
and  hearty  co-operation  of  the  judicial  de- 
partment. With  the  wisdom  of  the  law  we 
have,  as  judges,  no  concern. '  Rigid  enforce- 
ment of  the  law  is  in  accord  with  the  set- 
tled policy  of  the  state,  and  this  court  will 
lend  its  aid  by  giving  such  an  interpreta- 
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tion  to  the  act  as  will  effectuate  Its  declared 
purpose. 

The  conviction  In  this  case  was  fully  au- 
thorized. There  are  numerous  assignments 
of  error.  Such  of  them  as  require  special 
notice  are  dealt  with  in  the  headnotes  which 
do  not  need  elaboration. 

[11]  The  case  was  not  one  in  which  the 
court  was  bound  to  charge  without  request 
the  rules  of  law  relating  to  circumstantial 
evidence,  even  if  the  conviction  can  be  prop- 
erly said  to  rest  even  in  part  upon  this  char- 
acter of  evidence.  Harvey  v.  State,  8  Ga. 
App.  660,  70  S.  B.  141.  The  trial  was  free 
from  prejudicial  'error. 

Judgment  affirmed. 


(11  Ga.  App.  87) 

CENTRAL  OF  GEORGIA  RT.  CO.  v.  CHAS. 
WACHTEL'S  SON.  (No.  3,985.). 

(Court  of  Appeals  of  Georgia.     April  16. 

1912.) 

(Syllabus  by  the  Court.) 

Exemptions  (8  48*)— Wages  of  Labobeb. 

The  wages  of  one  employed  as  a  gate* 
keeper  at  a  railway  depot,  whose  duties  con- 
sist in  standing  at  the  gate  and  letting  in  per- 
sons who  have  tickets  and  keeping  out  those 
who  do  not,  in  assisting  passengers  to  the  train 
and  helping  lady  passengers  with  their  bag- 
gage, in  occasionally  assisting  in  the  baggage 
room,  and  in  keeping  the  stoves  filled  with  coal 
in  the  winter  and  the  coolers  with  water,  are 
exempt  from  the  process  of  garnishment, 
though,  as  a  part  of  his  duties,  he  occasionally 
reports  infractions  of  the  law  in  and  about  the 
depot  and  causes  arrests  to  be  made.  In  Tabb 
v.  Mailette,  120  Ga.  97,  47  S.  E.  587,  102  Am. 
St  Rep.  78,  the  duties  of  the  laborer  were 
mainly  supervisory  in  their  nature,  requiring 
intellectual  skill,  and  the  performance  of  man- 
ual labor  was  only  incidental;  whereas,  in  the 
present  case,  the  laborer's  duties  were  chiefly 
of  a  physical  nature  and  only  incidentally  in- 
volved the  exercise  of  mental  ability. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  H  64-72;   Dec  Dig.  f  48.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Chas,  Wachtel's  Son  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

West  ft  Dasher,  Mallary  ft  Wimberly,  and 
R.  C.  Jordan,  all  of  Macon,  for  plaintiff  in 
error.  O.  C.  Hancock,  of  Macon*  for  defend- 
ant in  error. 

POTTLE,  J.     Judgment  reversed. 


(11  Ga.  App.  95) 

MATHIS  v.  STATE.    (No.  4,079.) 
(Court  of  Appeals  of  Georgia.    April  16,  1912.) 

(Syllabus  by  the  Court,) 

1.  Drunkards    (§    11*)  —  Intoxication    on 
High  way— I  nformation  . 

The  description  of  the  public  road  was 
sufficiently  specific  and  definite.  It  was  neces- 
sary that  the  accused  be  apprised  of  the  pub- 
lic road  upon  which  he  was  accused  of  being 


intoxicated,  but  this  requirement  was  com- 
plied  with  when  the  accused  was  informed  that 
it  was  a  public  road  passing  the  residences  of 
two  named  landowners  and  citizens. 

[Ed.  Note.— For  other  cases,  see  Drunk- 
ards, Cent  Dig.  |f  12-18;  Dec.  Dig.  §  ll.*] 

2.  Drunkards    (§    11*)  —Intoxication    on 
Highway— Evidence. 

The  fact  that  a  road  is  a  public  highway 
may  be  proved  in  either  of  four  ways.  John- 
son v.  State,  1  Ga.  App.  195,  58  S.  B.  205. 
The  evidence  of  dedication  in  the  present  case 
is  clear  and  direct,  and,  In  addition,  the  cir- 
cumstance that  the  road  was  worked  by  con- 
victs under  the  direction  of  the  county  authori- 
ties is  sufficient  to  authorize  the  inference  that 
the  road  had  been  formally  laid  out  and  adopt- 
ed as  a  public  road  by  the  county  authorities. 

[Ed.  Note.— For  other  cases,  see  Drunkards, 
Cent  Dig.  $*  12-18;  Dec  Dig.  f  11.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  authorised  the  conviction. 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Henry  Mathis  waa  convicted  of  drunken- 
ness on  a  public  road,  and  brings  error.  Af- 
firmed. 

Elkins  ft  Wall,  of  Fitzgerald,  for  plaintiff 
in  error.  A.  J.  McDonald,  Sol.,  of  Fitz- 
gerald, for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 

(11  Ga.  App.  66) 

SMITH  t.  REINHART.     (No.  8,835.) 
(Court  of  Appeals  of  Georgia.    April  16, 1912.) 

(Syllabu*  by  the  Court.) 

Review  on  Appeal. 

No  specific  error  of  law  is  complained  of, 
and  the  undisputed  evidence  demanded  the 
finding  excepted  to. 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  between  T.  D.  Smith  and  G.  H. 
Reinhart  From  the  judgment,  Smith  brings 
error.    Affirmed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  in 
error.  W.  C.  Davis,  of  Dublin,  for  defendant 
in  error. 

HILL,  C  J.    Judgment  affirmed. 


(11  Ga.  App.  66) 

B.  E.  FORBES  PIANO  CO.  v.  OLIVER. 

(No.  3,832.)     . 

(Court  of  Appeals  of  Georgia*    April  16, 1912.)' 

(SyUabut  by  the  Court) 

1.  Evidence  (|  353*)  —  Documentary— Bill 
of  Sale. 

An  instrument  purporting  to  be  a  bill  of 
sale  with  reservation  of  title,  to  be  valid  as 
against  third  parties,  must  be  executed  in 
the  presence  of,  and  attested  by  and  approved 
before,  one  of  the  officials  named  in  section 
3257  of  the  Civil  Code  of  1910,  and  must  also 
be  recorded  within  30  days  from  its  date.  In 
this  case  the  instrument  upon  which  the  suit 
was  predicated,  not  having  been  executed  or 
recorded  as  required  by  the  statute,  was  prop- 
erly excluded  from  evidence;  the  defendant  be- 
ing a  third  party,  and  there  being  in  the  evi- 
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dence   nothing  to  impeach   the  bona  fides  of 
her  title  or  possession. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  1404-1431;   Dec  Dig.  f  353.*] 

2.  Tbovbb  and  Conversion    (§  66*)—  Evi- 
dence—Nonsuit. 

The  judgment  of  nonsuit  was  properly 
awarded,  since  the  plaintiff  failed  to  make  out 
a  prima  facie  case  by  showing  ownership  and 
right  to  possession  of  the  property  for  the 
recovery  of  which  he  instituted  his  action  in 
trover. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  f§  288-294;  Dec  Dig. 
§  66.*] 

Error  from  City  Court  of  Bainbridge;  W. 
V.  Custer,  Judge,  pro  hac. 

Action  by  the  E.  E.  Forbes  Piano  Compa- 
ny against  Rosebud  Oliver.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  C.  Hale,  of  Bainbridge,  for  plaintiff  in 
error.  Roscoe  Luke,  of  Thomasville,  and  M. 
E.  O'Neal,  of  Bainbridge,  for  defendant  in 
error. 

HILL,  C  J.   Judgment  affirmed. 

POTTLE,  J.,  disqualified. 


(11  Oa.  App.  66) 

WILLIAMS  v.  ALDRIDGE.     (No.  3,848.) 

(Court  of  Appeals  of  Georgia.     April  16, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Review  on  Appeal. 

The  instructions  to  the  jury  fully,  fairly, 
and  accurately  presented  the  issues  made  by 
the  pleadings  and  evidence,  and  the  assign- 
ments of  error,  as  to  excerpts  from  the  charge, 
on  the  ground  that  the  contentions  of  the  de- 
fendant were  not  correctly  stated,  are  entire- 
ly without  merit. 

2.  Payment  of  Notes. 

This  was  a  suit  on  promissory  notes,  and 
the  only  issue  was  one  of  payment  This  is- 
sue was  fairly  presented  to  the  jury  in  the 
charge,  and  the  evidence  fully  supports  the 
verdict  in  favor  of  the  plaintiff. 

Error  from  City  Court  of  Baxley;  A.  V. 
Sellers,  Judge. 

Action  by  Stephen  Aldridge  against  J.  A. 
Williams.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  in 
error.  Parker  &  Highsmith,  of  Baxley,  for 
defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


01  Oa.  App.  98) 

ALBERT  v.  STATE.     (No.  4,071.) 
(Court  of  Appeals  of  Georgia.    April  16, 1012.) 

(Syllabus  by  the  Court.) 

False  Pretenses  (5  14*)— Fraudulent  Rep- 
resentations—Evidence. 

A  representation,  although  false  and  fraud- 
ulent, and  made  with  intent  to  cheat  and  de- 
fraud,  does   not   constitute   the   statutory   of- 


fense of  cheating  and  swindling,  unless  the  per- 
son to  whom  the  representation  was  made  was 
in  fact  cheated  and  defrauded  thereby.  Con- 
strued by  the  foregoing  legal  rule,  the  accusa- 
tion failed  to  show  the  commission  of  any  of- 
fense, and  the  demurrer  should  have  been  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  14;   Dec  Dig.  $  14.*] 

Error  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

Wade  Albert  was  convicted  of  swindling, 
and  brings  error.     Reversed. 

Elkins  &  Wall,  of  Fitzgerald,  for  plaintiff 
in  error.  A.  J.  McDonald,  Sol.,  of  Fitzgerald, 
for  the  State. 


HILL,  C.  J.  Wade  Albert  was  convicted 
in  the  city  court  of  Fitzgerald  on  an  accusa- 
tion charging  him  with  the  offense  of  cheat- 
ing and  swindling.  The  accusation  charged 
that,  "with  intent  to  cheat  and  defraud  the 
Josey  Shoe  &  Clothing  Company,  the  said 
Wade  Albert  did  falsely  and  fraudulently 
represent  to  E.  E.  Roach,  a  member  of  the 
partnership  firm  of  the  Josey  Shoe  &  Cloth- 
ing Company,  that  he  did  not  owe  anything 
on  a  certain  gold  watch  then  in  his  posses- 
sion, and  that  he  owed  nothing  to  the  com- 
missary of  the  receivers  of  the  Atlanta,  Bir- 
mingham &  Atlantic  Railway  Company,  and 
did  then  and  there,  by  said  false  and  fraud- 
ulent representation,  induce  said  E.  E. 
Roach,,  a  member  of  the  partnership  firm  of 
the  Josey  Shoe  &  Clothing  Company,  to  sell 
to  him,  the  said  Wade  Albert,  the  following 
merchandise,  to  wit:  1  pr.  shoes  of  the 
value  of  $4,  one  pr.  box  of  the  value  of  25 
cents,  one  pair  of  pants  of  the  value  of  $5, 
one  hat  of  the  value  of  $5,  one  pr.  gloves  of 
the  value  of  $1,  aggregating  $15.25,  the  said 
representation  being  wholly  false,  and  hav- 
ing been  made  falsely  and  fraudulently  and 
with  intent  to  deceive,  and  did  deceive,  the 
said  E.  E.  Roach,  a  member  of  the  partner- 
ship firm  of  the  Josey  Shoe  &  Clothing  Com- 
pany, and  the  said  Roach  having  relied  up- 
on the  said  false  and  fraudulent  representa- 
tions as  being  true,  and,  upon  the  faith  of 
said  false  and  fraudulent  representation,  sold 
to  the  said  Wade  Albert  the  aforesaid  mer- 
chandise for  the  total  sum  of  $15/25,  and 
was  thereby  defrauded  and  cheated  in  the 
sum  of  $15.25,  all  to  the  loss  and  damage  of 
the  said  Josey  Shoe.&  Clothing  Company." 
The  trial  judge  overruled  a  general  demurrer 
to  the  accusation,  and  to  this  judgment  ex- 
ception  is    taken. 

We  think  the  demurrer  should  have  been 
sustained,  and  the  accusation  quashed.  The 
accusation  is  very  loosely  drawn,  and  sets 
forth  no  offense.  Both  counsel  for  the  plain- 
tiff in  error  and  the  state  seem  to  concur  in 
the  view  that  the  accusation  was  framed 
under  section  710  of  the  Penal  Code  of  1910, 
which  is  the  general  or  omnibus  section,  cov- 
ering  all    other   offenses   of   cheating   and 
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swindling  not  specifically  provided  for.  It 
is 'somewhat  difficult  to  tell,  from  the  alle- 
gations of  the  accusation,  whether  this  is 
true  or  not  It  would  seem  to  fall  within 
the  specific  offense  as  covered  by  section  703 
of  the  Penal  Code  of  1910,  making  it  a  mis- 
demeanor to  fraudulently  obtain  credit  by 
false  representations  as  to  respectability, 
wealth,  or  mercantile  correspondence  and 
connections.  The  allegations  of  the  accusa- 
tion fail  to  show  how  the  Josey  Shoe  & 
Clothing  Company  was  cheated  or  defrauded 
by  reason  of  the  representations  alleged  to 
have  been  false.  In  fact,  the  accusation 
fails  to  allege  that  the  firm  or  copartnership 
was  defrauded  or  cheated,  but  that  only 
E.  E.  Roach  was  defrauded  and  cheated  by 
the  false  representations. 

However  this  may  be,  it  is  clear  that,  le- 
gally speaking,  the  representations  could  not 
have  defrauded  and  cheated  either  the  firm 
or  Roach  as  a  member  of  the  firm.  The  gold 
watch,  which  the  accused  is  alleged  to  have 
stated  that  he  had  fully  paid  for,  could  not 
have  been  the  legal  basis  for  any  credit  ex- 
tended to  him,  because  it  could  not  have 
been  seized  or  sold  for  his  debts,  it  being 
exempt  as  a  part  of  his  wearing  apparel 
from  levy  and  sale;  and  the  additional  rep- 
resentation alleged  to  have  been  made  by  the 
accused,  that  he  did  not  owe  the  commissary 
of  the  receivers  of  the  Atlanta,  Birmingham 
&  Atlantic  Railway  Company,  does  not  fall 
within  the  category  of  deceitful  means  or 
artful  practices,  within  the  meaning  of  sec- 
tion 719,  supra.  Even  if  the  representation 
was  false,  unless  the  person  relying  upon  it 
was  damaged  thereby,  it  would  be  in  a  legal 
sense  harmless;  and  there  is  no  allegation 
in  the  accusation  which  discloses  how  this 
general  statement  could  have  resulted,  even 
if  false,  to  the  injury  of  the  party  to  whom 
it  was  made.  The  allegations  of  the  accusa- 
tion were  palpably  insufficient  to  show  the 
commission  of  any  offense,  and  the  demur- 
rer  should  have  been  sustained. 

Judgment  reversed. 

* 

(11  Oft.  App.  00) 

PONDER  v.  STATE.     (No.  8,689.) 

(Court  of  Appeals  of  Georgia.     April  16, 

1912.) 

(Syllabu*  by  the  Court.) 

Criminal  Law    (|  872%*)— Verdict— Poix- 

ing  Jubt. 

A  juror  who  has  agreed  to  a  verdict  may 
dissent  from  it  at  any  time  before  It  has  been 
received  by  the  court  A  verdict  should  not 
be  received  when,  upon  the  defendant's  exer- 
cise of  his  right  to  poll  the  jury,  it  appears 
that  a  juror  has  not .  freely  and  voluntarily 
agreed  to  the  finding  as  reported  to  the  court, 
or  that  for  any  reason  the  verdict  read  is  not 
the  unanimous  conclusion  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  *  872%.*] 

Error  from  City  Court  of  Zebulon  County; 
E.  F.  Dupree,  Judge. 


"Ben" Ponder  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Henry  O.  Farr,  of  Barnesville,  for  plain- 
tiff in  error.  SL  M.  Owen,  SoL,  of  Zebulon, 
for  the  State. 

RUSSELL,  J.  The  evidence  authorized  the 
conviction  of  the  plaintiff  in  error,  and  for 
that  reason  any  discussion  of  the  usual 
grounds  of  the  motion  for  new  trial  is  use- 
less. However,  a  special  assignment  of  er- 
ror presents  a  point  of  great  Importance,  and 
the  determination  of  the  question  presented, 
in  our  judgment,  requires  the  grant  of  a  new 
trial.  When  the  Jury  returned  the  verdict 
of  guilty,  the  defendant  demanded,  as  was  his 
right,  that  the  Jury  be  polled,  and  two  of  the 
jurors  answered  that,  while  they  consented 
to  the  verdict,  they  did  not  do  so  freely  and 
voluntarily.  In  our  judgment  the  court 
should  have  instructed  the  jury  to  further 
consider  the  case,  and  if  a  voluntary  and 
unanimous  agreement  could  not  be  reached  a 
mistrial  should  have  been  declared.  Under 
our  law  no  one  can  be  deprived  of  his  life, 
liberty,  or  property,  except  upon  the  unani- 
mous verdict  of  the  jury  impaneled  to  pass 
upon  the  issue.  The  identical  question  which 
arises  in  this  case  was  not  presented  in  any 
of  the  prior  decisions  of  this  court  or  of  the 
Supreme  Court  which  have  been  cited.  We 
have  found  no  ruling  in  this  state  which 
would  have  the  effect  of  denying  one  ac- 
cused of  crime  the  right  to  demand  that  he 
be  deemed  innocent  until  his  guilt  was  es- 
tablished to  the  satisfaction  of  the  entire 
jury  impaneled  to  try  him.  Any  diminution 
of  this  right  would  work  a  great  Innovation 
in  jury  trials,  and  in  our  judgment  seriously 
impair  the  right  of  trial  by  jury. 

The  ruling  in  Dyson  v.  State,  72  Ga.  206, 
is  not  in  point,  because  there  was  in  that 
case  merely  an  effort  on  the  part  of  the  ju- 
rors to  impeach  their  finding  by  attempting 
to  show  that  the  verdict  was  made  under  a 
misapprehension  as  to  the  effect  of  recom- 
mendation to  mercy.  The  rule  is  uniform 
that  the  Jurors  will  not  be  heard  to  impeach 
a  verdict  in  which  they  participate.  In  the 
present  case  the  statement  of  the  juror  was 
made,  on  a  poll  of  the  jury,  that  the  verdict, 
though  agreed  to  by  him,  was  not  freely  and 
voluntarily  made.  The  verdict  was  not  com- 
plete, because  the  statement  was  made  upon 
the  poll  of  the  Jury.  It  was  not  an  attempt 
to  impeach  a  verdict,  but  a  declaration  go- 
ing to  show  that  no  verdict  had  actually  been 
reached.  We  were  at  first  inclined  to  think 
that  the  decision  of  the  present  case  was 
controlled  by  the  ruling  in  the  case  of  Par- 
ker v.  State,  81  Ga.  332,  335,  6  S.  E.  600,  601, 
in  which  the  Supreme  Court  said:  'There 
was  no  error  in  overruling  the  motion  upon, 
the  sixth  ground  thereof,  to  wit,  that  one  of 
the  jurors,  when  polled,  answered  that  he 
had  agreed  to  the  verdict,  but  had  agreed  to 
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It  reluctantly.  If  a  juror  agrees  to  a  ver- 
dict, that  in  law  Is  sufficient  If  verdicts  are 
to  be  set  aside  because  some  of  the  jurors 
agree  to  them  reluctantly,  very  few  verdicts 
in  important  cases  would  be  allowed  to 
stand.  The  law  does  not  inquire  as  to  the 
degree  of  reluctance  or  willingness  with 
which  a  juror's  mind  assents  to  the  verdict. 
Its  only  inquiry  is:  Does  he  agree  to  it? 
If  he  does,  that  is  sufficient."  However,  up- 
on more  mature  consideration,  and  upon  a 
reading  of  the  opinion  in  State  v.  Austin,  6 
Wis.  205,  we  are  convinced  that  there  is  a 
great  difference  between  agreeing  reluctantly 
to  a  verdict  and  so  unwillingly  consenting 
to  a  verdict  as  to  seize  the  first  proper  oppor- 
tunity to  declare  that  fact.  To  agree  to  a 
verdict  reluctantly  Involves  the  idea  that, 
however  reluctant  the  jury  may  be,  and  no 
matter  to  what  the  reluctance  may  be  due, 
the  feeling  is  one  of  internal  consciousness 
within  the  juror's  own  control,  and  the  issue 
is  finally  determined  (no  matter  how  reluc- 
tantly) by  juror  himself.  But  when  the 
juror  states  that  his  assent  to  a  verdict  of 
guilty  was  not  freely  nor  voluntarily  given, 
it  is  necessarily  to  be  implied  that  his  con- 
sent is  due  to  external  pressure,  and  that 
his  concurrence  is  not  due  to  his  own  voli- 
tion, but  to  the  volition  of  another  substitut- 
ed in  place  of  his  own. 

The  jurors  in  the  present  case  had  no 
opportunity  of  explaining  to  the  court  the 
acts  or  conduct  of  the  jury,  or  his  own  act  in 
the  jury  room;  so  neither  the  trial  judge  nor 
this  court  has  any  means  of  knowing  exact- 
ly what  was  meant  by  the  statement  that 
he  did  not  freely  and  voluntarily  consent  to 
the  verdict.  But,  prima  fade,  this  state- 
ment Is  enough  to  raise  the  inference  that 
the  finding  of  the  jury  was  not  concurred 
in  by  each  of  the  jurors,  and  this  being  true 
there  was  no  legal  verdict. 

Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(11  Ga.  App.  79) 
MITCHELL  et  aL  v.  R.  J.  CRAIG  &  CO. 

(No.  3,946.) 

(Court  of  Appeals  of  Georgia.    April  16, 1012.) 

(Syllabus  by  the  Court.) 

L  Partnership  (J  35*)— Existence— Estop- 
pel to  Dent. 

Where  one  procures  an  extension  of  cred- 
it to  a  partnership  of  which  he,  by  bis  con- 
duct, admissions,  or  otherwise,  holds  himself 
out  as  a  member,  he  is  estopped,  as  against 
the  creditor,  to  deny  the  partnership  relation 
and  set  up  nonliability  for  the  debt  as  a  mem- 
ber of  the  putative  firm.  Mims  v.  Brook,  3 
Ga.  App.  247,  50  S.  E.  711. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Die.  f  50;   Dec  Dig.  5  35.*] 


2.  New  Trial  (f  108*)  —  Grounds  —  Newly 
Discovered  Evidence— Admissibility  or 
Evidence. 

Upon  the  principle  stated  in  the  preceding 
headnote,  the  verdict  against  the  plaintiff  in 
error  was  authorized.  The  evidence  objected 
to,  if  irrelevant,  was  not  prejudicial  The  al- 
leged newly  discovered  evidence  tended  only  to 
disprove  the  existence  of  a  partnership  in  tact; 
and  did  not  negative  the  existence  of  facts 
raising  an  estoppel  upon  the  defendant  to  deny 
the  partnership.  The  verdict  was  right,  and 
will  not  be  disturbed. 

*  

[Ed.  Note. — For  otber  cases,  see  New  Trial* 
Cent  Dig.  §§  226,  227;   Dec.  Dig.  |  108.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge, 

Action  by  R.  J.  Craig  &  Co.  against  Pete 
Mitchell  and  others.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

F.  E.  Radensleben  and  Malvern  Hill,  both 
of  Atlanta,  for  plaintiffs  In  error.  Moore 
&  Pomeroy  and  W.  W.  Hood,  all  of  Atlanta, 
for   defendants   in  error. 

POTTLE,  J.    Judgment  affirmed. 


(11  Ga,  App.  92) 
BOGGS  v.  STATE.     (No.  4,069.) 
(Court  of  Appeals  of  Georgia.    April  16, 1012.) 

(Syllabus  by  the  Court.)   . 

1.  Indictment  and  Information  (|  191*)— 
Offense  Charged  —  Seduction  —  Convic- 
tion of  Fornication. 

Following  the  decision  in  Hopper  v.  State, 
54  Ga.  389,  under  an  indictment  for  seduction 
by  promise  of  marriage,  the  accused  may  be 
convicted  of  fornication,  if  it  appear  from  the 
evidence  that  he  and  the  female  were  both  un- 
married, even  though  it  be  not  affirmatively 
alleged  in  the  indictment  that  the  defendant  ia 
a  single  man.  It  follows  that  evidence  that  the 
accused  was  unmarried  when  the  act  of  sexual 
intercourse  was  committed  is  not  inadmissible, 
though  this  fact  be  not  alleged  in  the  indict- 
ment. Bennett  v.  State,  103  Ga.  66.  29  S.  E. 
919,  68  Am.  St.  Rep.  77,  and  similar  cases 
hold  merely  that  the  proof  must  show  that 
both  of  the  parties  to  the  criminal  act  were 
unmarried,  and  do  not  conflict  with  the  present 
ruling. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f{  604-621;  Dec 
Dig.  §  191.*] 

2.  Review  on  Appeal. 

The  evidence  was  sufficient  to  authorise 
the  verdict. 

Error  from  Superior  Court,  Floyd  County; 
John  W.  Maddoz,  Judge. 

Charles  Boggs  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Moses  Wright  and  M.  B.  Eubanks,  both 
of  Rome,  for  plaintiff  In  error.  John  W. 
Bale,  Sol.  Cen.,  of  La  Fayette,  for  the  State. 

POTTLE,  J.     Judgment  affirmed. 
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(11  Ga.  App.  74) 
DE  LOACH  et  al.  t.  K1CKLIGHTER  et  aL 

(No.  3,936.) 

(Court  of  Appeal*  of  Georgia.    April  16, 1912.) 

(Syllabus  by  the  Court.) 

L  Appeal  and  Erbor  (|  627*)—Rbcobds~- 
Transmission  to  Appellats  Court  — Bdt- 
j-kct  of  Delay. 

Following  the  decision  of  this  court  In 
Easterling  v.  State,  9  Ga.  App.  464,  71  S.  E. 
774,  and  decisions  of  the  Supreme  Court  there- 
in cited,  where  it  appears  that  the  clerk  of  the 
trial  court  has  failed  to  transmit  to  the  Court 
of  Appeals,  within  the  time  prescribed  by  law, 
the  bill  of  exceptions  and  the  transcript  of  the 
record,  and  the  certificate  of  the  clerk  of  the 
trial  court  shows  that  an  attorney  for  the 
plaintiff  in  error  "has  been  the  cause  of  the 
delay  by  consent,  direction,  or  procurement  of 
any-  kind,"  the  writ  of  error  will  be  dismissed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §3  2744-2749,  3146;  Dec 
Dig.  9  627.*] 

2.  Appeal  and  Error  (5  627*)— Records- 
Transmission  to  Appellate  Court— Ef- 
fect of  Delay. 

The  bill  of  exceptions  was  filed  in  the 
trial  court  December  1,  1911,  and  in  the  of- 
fice of  the  clerk  of  the  Court  of  Appeals  on 
January  3,  1912.  The  transcript  of  the  record 
was  certified  on  January  lt  1912,  and  reached 
the  office  of  the  clerk  of  this  court  on  January 

3,  1912.  The  clerk  of  the  trial  court  certifies 
that  "the  reason  that  the  record  in  the  within 
case  was  not  sent  up  earlier  is  because  on  the 
day  on  which  the  bill  of  exceptions  was  filed 
the  attorneys  for  the  plaintiff  in  error  took  the 
bill  of  exceptions  and  the  record  out  of  the 
clerk's  office  and  kept  them  out  until  Decem- 
ber 30,  1911."  Upon  these  facts,  the  motion 
of  the  defendant  in  error  to  dismiss  the  writ 
of  error  must  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §ft  2744-2749,  3126;  Dec.  Dig. 
|  627.*] 

Error  from  City  Court  of  Statesboro;  H. 
B.  Strange,  Judge. 

Action  between  C.  C.  De  Loach  and  others 
and  M.  J.  Kicklighter  and  others.  From  the 
judgment,  De  Loach  and  others  bring  error. 
Dismissed. 

J.  J.  E.  Anderson,  of  Statesboro,  for  plain- 
tiffs In  error.  Fred  T.  Lanier,  of  Statesboro, 
for  defendants  in  error. 

POTTLE,  J.    Writ  of  error  dismissed. 


(11  Ga.  App.  85) 

ALABAMA  GREAT  SOUTHERN  R.  CO.  T. 
CURETON.  (No.  3,980.) 

(Court  of  Appeals  of  Georgia.     April  16, 

1912.) 

(Syllabus  by  the  Court.) 

Railroads  (§  428*)— Negligent  Killing  of 
Dog — Action  for  Damages. 

This  case  is  controlled  by  the  decisions 
of  the  Supreme  Court  in  Jemison  v.  South- 
western Railroad.  75  Ga.  444,  58  S.  E.  476, 
«nd  Strong  v.  Georgia  Railway  &  Electric 
Co.,  118. Ga.  515,  45  S.  E.  366,' holding  that  a 
suit  cannot  be  maintained  against  a  railroad 
company  for  the  negligent  killing  of  a  dog. 
For  this  reason  (though  perhaps  there  should 
be  legislation  to  the  end  that  dogs  should  be 


treated  as  property,  just  as  other  domestic 
animals)  the  court  erred  in  charging  the  jury 
that  the  plaintiff  was  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  1 1399 ;  Dec.  Dig.  f  428.*] 

Error  from  Superior  Court,  Dade  County ; 
A.  W.  Fite,  Judge. 

Action  by  W.  w.  Cureton  against  the  Ala- 
bama Great  Southern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Foust  &  Payne,  of  Chattanooga,  Tenn.,  for 
plaintiff  in  error.  J.  P.  Jacoway,  of  Trenton, 
for  defendant  in  error. 

RUSSELL,  J.  It  appears,  from  the  rec- 
ord, that  the  trial  judge,  in  passing  upon  the 
defendant's  motion  to  award  a  nonsuit,  stat- 
ed that :  "The  status  of  a  dog  should  be  de- 
termined in  Georgia,  as  well  as  anything  else. 
I  am  going  to  charge  the  general  section, 
that  they  [meaning  the  railroads]  must  use 
all  ordinary  and  reasonable  care  and  dili- 
gence. I  am  going  to  put  them  upon  .the 
same  basis  as  a  hog,  or  other  property,  and 
get  lt  before  the  court,  and  let  it  be  settled. 
I  am  going  to  charge  the  presumption  is 
against  you,  and  when  the  killing  is  shown, 
the  presumption  is  that  you  were  negligent" 
In  accordance  with  this  view  of  the  case,  the 
only  question  submitted  by  the  judge  to  the 
jury  was  as  to  the  value  of  the  dog,  which 
was  shown  to  have  been  killed  by  a  train  of 
the  defendant  company. 

As  very  clearly  intimated  in  the  opinion  in 
Vaughn  v.  Nelson,  5  Ga.  App.  105,  62  8.  E. 
708,  this  court  would  be  inclined,  If  the  ques- 
tion were  an  open  one,  to  rule,  as  the  trial 
judge  did,  that  the  owner  of  a  dog,  whose 
death  was  due  to  negligence,  could  recover  its 
value.  In  fact,  we  think  this  is  in  accord 
with  the  rational  trend  of  modern  authority. 
If  the  question  had  not  been  foreclosed  by 
adjudications  of  the  Supreme  Court,  we 
should  not  reverse  the  judgment  refusing  a 
new  trial,  although  the  judge  practically  di- 
rected the  verdict,  because  there  is  no  spe- 
cial assignment  of  error  based  upon  the 
ground  that  the  verdict  was  directed.  But 
the  question  is  not  an  open  one,  and*  under 
the  constitutional  amendment  creating  this 
court,  we  are  bound  by  the  decisions  of  the 
Supreme  Court  as  precedents.  It  was  ex- 
pressly ruled  in  Jemison  v.  Southwestern  R. 
R.,  75  Ga.  444,  58  S.  B.  476,  that  the  owner 
of  a  dog  cannot  maintain  case  for  its  unin- 
tentional, though  negligent,  destruction,  and 
that,  where  a  dog  Is  killed  by  a  railroad 
train,  a  presumption  does  not  arise  against 
the  company,  as  in  case  of  injury  to  person, 
or  property.  This  ruling  was  reaffirmed  by 
the  Supreme  Court  in  Strong  v.  Georgia  Rail- 
way &  Electric  Co.,  118  Ga.  515,  45  S.  Et  366, 
and  it  would  be  needless  to  ask  the  Supreme 
Court  to  review  and  overrule  the  decision  in 
the  Jemison   Case,   because  in  the   Strong 
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Case,  supra,  the  Supreme  Court  expressly  re- 
fused to  overrule  the  Jemison  Case,  for  the 
reason  that  it  had  stood  as  good  law  since 
December  1,  1885,  and  the  General  Assembly 
had  passed  no  act  changing  it 

Individually  we  concur  in  the  opinion  of 
Justice  Cobb  in  his  special  concurrence  in  the 
Strong  Case,  as  well  as  the  opinion  of  the 
trial  judge  in  the  case  at  bar,  that  there  is 
no  good  reason  why  the  dog  should  not  have 
the  same  status  before  the  law  as  the  hog, 
the  barnyard  fowl,  or  any  other  domestic 
animal  usually  found  about  homes  and  barns. 
But  we  are  bound  by  the  precedent,  and,  un- 
til the  Legislature  sees  fit  to  enact  a  statute 
to  the  contrary  of  the  ruling  in  the  Jemison 
Case,  there  can  be  no  recovery  for  destruc- 
tion of  a  dog  in  Georgia,  caused  by  negli- 
gence, unless  it  be  so  great  as  to  amount  to 
willfulness  and  wantonness.  In  the  present 
case  there  was  no  evidence  that  any  of  the 
servants  of  the  defendant  company  saw  the 
dog,  or  any  other  circumstances  to  indicate 
that  the  dog  was  wantonly  and  intentionally 
killed,  and  in  fact  the  evidence  as  to  the 
speed  at  which  the  train  was  running  shows 
conclusively  that  it  would  have  been  prac- 
tically impossible  to  stop  the  train  at  the 
point  where  the  dog  was  killed.  And  the 
trial  Judge  recognized  this,  because  he  did 
not  take  the  view  that  the  killing  was,  wan- 
ton and  Intentional.  His  view  of  the  law 
was  that  the  usual  presumption  of  negligence 
attached  upon  proof  that  the  dog  was  killed 
by  the  running  of  the  train,  and  that  there 
could  be  a  recovery  based  upon  negligence. 
The  rulings  in  the  Jemison  and  the  Strong 
Cases,  supra,  are  to  the  contrary  upon  the 
subject  of  the  usual  presumption  also,  and 
are  controlling  until  the  Legislature  shall  in- 
tervene and  change  the  rule. 

Judgment  reversed. 

(11  Gft.  App.  80) 

GEORGIA  AGR.  WORKS  v.  PRICE. 
(No.  3,073.) 

(Court  of  Appeals  of  Georgia.    April  16,  1012.) 

(Syllabus  by  the  Court.) 

1.  Sales  (f  340*)— Contract— Authority  of 
Agent. 

Where  a  purchaser  refuses  to  take  and 
pay  for  goods  bought,  the  seller  may,  after 
notice  to  the  purchaser,  "store  or  retain  the 
property  for  the  vendee  and  sue  him  for  the 
entire  price." 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  027-042;  Dec  Dig.  f  340.*] 

2.  Evidence  (|  417*)— Parol  Contract  by 
Agent— Sale. 

Where  a  contract  of  sale  provides  that 
no  agreement  or  stipulation  made  between  the 
agent  and  the  purchaser,  not  set  forth  In  the 
written  contract,  is  binding  and  enforceable  on 
the  seller,  an  agreement  made  by  the  agent 
with  the  purchaser,  and  not  embodied  in  the 
contract  of  sale,  that  the  purchaser  might,  un- 
der specified  conditions,  countermand  the  order 
for  the  goods,  is  not  binding  on  the  seller. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S|  1874-1800;   Dec  Dig.  §  417.*] 


3.  Sales  (f  81*)— Contract— Construction— 
"At  Once." 

A  stipulation  In  a  contract  of  sale  to  de- 
liver certain  described  machinery  "at  once" 
binds  the  seller  to  deliver  without  unreasona- 
ble delay. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S|  217-223;    Dec  Dig.  5  81.* 

For  other  definitions,  see  Words  and  Phrases* 
vol.  1,  pp.  610,  611.] 

Error  from  City  Court  of  Wrightsville;  J. 
L.  Kent,  Judge. 

Action  by  S.  M.  Price  against  the  Georgia 
Agricultural  Works.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

On  or  about  August  0,  1010,  the  defendant 
gave  to  the  plaintiff  a  written  order  for  the 
purchase  of  a  ginning  outfit  The  order  was, 
on  August  10th,  accepted  in  writing  by  the 
plaintiff.  The  contract  as  thus  made  provid- 
ed that  the  machinery  should  be  shipped  to 
the  defendant  "at  once."  There  was  a  fur- 
ther stipulation  in  the  contract  as  follows: 
"There  are  no  verbal  representations  or  agree- 
ments not  herein  expressed  in  writing.  This 
contract  is  not  binding  upon  the  Georgia 
Agricultural  Works  unless  and  until  accepted 
by  them,  in  which  event  it  is  not  subject  to 
countermand."  At  the  time  the  order  was 
given,  the  agent  of  the  plaintiff  told  the  de- 
fendant that  the  plaintiff  did  not  have  on 
hand  all  the  machinery  necessary  to  fill  the 
order,  but  would  procure  some  of  it  elsewhere 
and  would  ship  the  machinery  after  as- 
sembling it  On  August  12th  the  defendant 
telegraphed  to  the  plaintiff,  countermanding 
the  order  for  the  machinery,  and  immediately 
the  plaintiff  wrote  to  the  defendant,  declining 
to  assent  to  the  countermand.  Thereafter 
the  plaintiff  assembled  the  machinery,  and 
notified  the  defendant  that  the  outfit  was 
held  subject  to  his  order,  and  would  be  stored 
and  retained  for  him.  The  defendant  having 
<agaln  declined  to  take  and  pay  for  the  goods, 
the  plaintiff  brought  suit  for  the  agreed 
price.  The  defendant's  answer  contains  a 
general  denial  of  indebtedness  and  of  the  ma 
terlal  allegations  in  the  petition,  and  sets  up 
the  special  defense  that  the  plaintiff's  agent 
who  negotiated  the  sale  represented  to  the 
defendant  that  his  gin  house  was  suitable  for 
the  accommodation  of  the  machinery,  with 
the  exception  of  some  minor  changes  to  be 
made  in  the  house;  whereas,  in  point  of  fact, 
it  was  necessary  to  tear  down  and  remodel 
the  house  entirely,  and  that  the  defendant 
tore  the  house  down  and  rebuilt  it  at  an  ex- 
pense of  $1,000,  or  other  large  sum. 

The  defense  really  Insisted  on  in  the  brief 
of  the  defendant's  counsel  is  not  pleaded. 
There  appears  In  the  evidence  a  copy  of  a 
document,  dated  August  0,  1010,  and  signed 
by  the  agent  of  the  plaintiff  who  negotiated 
the  sale,  in  which  document  the  agent  agreed 
that  the  order  given  by  the  defendant  for 
the  ginning  outfit  would  not  be  binding  on 
the  defendant  unless  another  order,  given  at 
the  same  time  by  the  defendant  to  the  R.  D. 
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Cole  Manufacturing  Company  for  an  engine 
and  boiler,  should  be  accepted  and  the  goods 
shipped.  It  appears  from  the  evidence  that 
the  defendant  did  give  an  order  to  the  Cole 
Manufacturing  Company  for  an  engine  and 
boiler,  and  that  this  sale  was  likewise  nego- 
tiated by  the  same  person  who  acted  as  agent 
of  the  plaintiff  and  sold  the  ginning  outfit 
It  further  appears  that  the  engine  and  boiler 
were,  under  the  terms  of  the  order  then  giv- 
en, to  be  shipped  "at  once."  Upon  ascertain- 
ing that  it  would  be  necessary  for  the  Cole 
Manufacturing  Company  to  make  the  engine 
and  boiler  before  they  could  ship  them,  the 
defendant  countermanded  this  order,  with 
the  consent  of  the  seller.  He  claims  that  the 
reason  for  his  countermand  of  both  of  the 
orders  was  that  he  found  that  he  would  not 
be  able  to  get  the  machinery  in  time  to  in- 
stall it  for  the  current  ginning  season. 

The  president  of  the  plaintiff  company  tes- 
tified that,  immediately  upon  receiving  the 
defendant's  order  for  the  ginning  outfit,  the 
plaintiff  began  to  assemble  the  different 
parts  of  the  machinery  necessary  to  make 
up  the  outfit,  and  that  the  machinery  was 
assembled  and  gotten  together  in  exact  con- 
formity with  the  order  and  within  10  or  12 
days  after  receiving  the  order.  He  further 
testified  that  there  was  no  other  contract  or 
agreement  touching  the  transaction  between 
the  plaintiff  and  the  defendant  concerning 
the  original  order.  The  plaintiff's  agent  who 
negotiated  the  sale  testified  that  he  was  not 
the  agent  of  the  R.  D.  Cole  Manufacturing 
Company,  but  that  simply  as  a  matter  of  con- 
venience to  the  defendant,  and  in  order  to 
facilitate  the  delivery  of  the  machinery,  he 
took  the  order  for  the  boiler  and  engine,  and 
agreed  with  the  defendant  that,  unless  the 
Cole  Manufacturing  Company  accepted  this 
order,  he  would  not  be  compelled  to  take  and 
pay  for  the  ginning  outfit  In  a  letter  from 
the  plaintiff  to  the  defendant,  acknowledging 
receipt  of  his  countermand  and  declining  ac- 
ceptance of  it,  the  plaintiff  stated  that  the 
only  contingency  upon  which  the  order  for 
the  ginning  machinery  was  not  to  be  accept- 
ed was  the  refusal  of  the  Cole  Manufacturing 
Company  to  accept  the  order  for  the  engine 
and  boiler.  It  is  undisputed  in  the  evidence 
that  the  Cole  Manufacturing  Company  did 
accept  the  defendant's  order,  and  that  his 
countermand  thereof  was  assented  to  by  that 
company. 

The  case  was  submitted  to  the  presiding 
judge  without  the  intervention  of  a  jury,  and 
he  found  in  favor  of  the  defendant  The 
plaintiff  has  brought  the  case  here  upon  a 
direct  writ  of  error,  complaining  of  this 
judgment 

A.  I*  Hatcher,  of  Wrightsville,  and  C.  I* 
Shepard,  of  Ft  Valley,  for  plaintiff  in  er- 
ror. B.  B.  Blount  of  Wrightsville,  for  de- 
fendant in  error. 

POTTLE,  J.  (after  stating  the  facts  as 
above).    [1]  L  Where  a  purchaser  refuses  to 


take  and  pay  for  goods  bought  the  seller  has 
three  remedies:  He  may  retain  the  goods, 
and  recover  the  difference  between  the  con- 
tract price  and  market  price  at  the  time  and 
place  of  delivery;  he  may  sell  the  property, 
after  giving  due  notice  to  the  purchaser,  and 
recover  the  difference  between  the  contract 
price  and  the  price  on  resale;  or  he  may  store 
or  retain  the  property  for  the  defendant,  and 
sue  the  purchaser  for  the  entire  price.  Civil 
Code  1910,  8  4131 ;  Castlen  v.  Marshburn,  8 
Ga.  App.  400,  09  S.  EL  317.  In  the  present 
case  the  plaintiff  gave  prompt  notice  to  the 
defendant  that  the  machinery  was  held  sub- 
ject to  his  order,  and  would  be  stored  and 
retained  by  the  plaintiff  for  the  defendant 
The  plaintiff  thus  brought  itself  squarely 
within  the  terms  of  the  section  of  the  Code 
above  referred  to,  and  clearly  had  the  right 
to  bring  suit  against  the  defendant  for  the 
full  amount  of  the  purchase  price.  Counsel 
for  the  defendant  cites  Oklahoma  Vinegar 
Co.  v.  Carter,  116  Ga.  140,  42  S.  E.  378,  59 
L.  R.  A.  122,  94  Am.  St  Rep.  112,  as  author- 
ity for  the  proposition  that  the  statutory 
remedy  to  retain  the  goods  and  sue  for  the 
price  was  not  available  to  the  plaintiff  in  the 
present  case,  but  that  its  only  remedy  was 
to  sue  for  damages  for  the  breach  of  the 
contract.  That  case  is  not  authority  for  the 
position  taken  by  counsel.  It  distinctly  ap- 
pears In  that  case  that  the  seller  delivered 
the  goods  to  the  carrier  for  the  purchaser, 
and  Mr.  Justice  Little,  speaking  for  the 
court,  refers  to  the  three  statutory  reme- 
dies open  to  a  seller  where  a  purchaser  re- 
fuses to  take  and  pay  for  goods  sold,  and 
then  says:  "While,  under  this  last  provision, 
the  seller  might  have  stored  and  retained 
the  property  for  the  buyers,  after  notice  by 
the  buyers  that  they  would  not  receive  the 
goods,  it  is  sufficient  to  say  that  it  did  not 
do  so,  but  without  so  doing,  sought  to  re- 
cover the  price  agreed  on.  Had  it  done  so, 
it  might  have  brought  an  action  against  the 
buyers  for  the  entire  price  of  the  goods." 

[2]  2.  The  contract  with  the  defendant  ex- 
pressly stipulated  that  no  agreement  not  ex- 
pressed in  the  contract  would  be  binding  upon 
the  plaintiff,  and  that  after  acceptance  the 
order  was  not  subject  to  countermand.  Un- 
der this  provision  of  the  contract  the  plain- 
tiff was  not  bound  by  the  agreement,  not  ex- 
pressed in  the  contract  and  made  between 
the  plaintiff's  agent  and  the  defendant  to  the 
effect  that  the  contract  would  not  be  binding 
unless  an  order  to  another  manufacturer  for 
other  machinery  should  be  accepted.  Out- 
cault  Advertising  Co.  v.  National  Furniture 
Co.,  7  Ga.  App.  160,  66  S.  E.  480.  The  case 
is  presented  to  this  court  by  counsel  for  the 
defendant  upon  the  theory  that  there  was  an 
entire  contract  between  the  parties,  under 
the  terms  of  which  it  became  necessary  that 
the  defendant  should  receive  both  the  engine 
and  boiler  and  the  ginning  outfit  and  that 
this  being  true,  when  the  defendant  failed 
to  receive  the  engine  and  boiler  within  the 
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time  fixed  by  the  contract,  the  entire  agree- 
ment became  nugatory.  It  is  very  plain  that 
this  is  an  altogether  erroneous  theory  of  the 
case.  The  only  contract  which  the  plaintiff 
made  was  that  It  would  sell  and  deliver  the 
ginning  outfit  to  the  defendant  upon  the 
terms  and  conditions  stated  in  the  writing. 
The  agreement  of  its  agent  in  reference  to 
the  engine  and  boiler  was  not  a  part  of  the 
contract,  and  was  not  binding  upon  the  plain- 
tiff. Even  if  it  be  granted  that  the  letter 
from  the  plaintiff  indicated  such  a  ratifica- 
tion upon  its  part  of  the  agreement  made  by 
its  agent  in  reference  to  the  engine  and  boil- 
er as  to  be  binding  upon  the  plaintiff,  It  ap- 
pears from  this  letter  that  the  plaintiff's  un- 
derstanding of  the  agreement  was  that  the 
delivery  of  the  gin  machinery  was  contingent 
only  upon  the  acceptance  by  the  Cole  Manu- 
facturing Company  of  the  defendant's  order 
for  the  engine  and  boiler,  and  the  evidence 
is  undisputed  that  the  order  was  accepted. 
The  verbal  agreement  which  the  defendant 
claims  the  plaintiffs  agent  made  In  reference 
to  the  building  whlcb  was  to  contain  the  ma- 
chinery is,  of  course,  not  binding  upon  the 
plaintiff,  and  the  defendant's  counsel  do  not 
so  contend  in  their  brief. 

[3]  3.  The  contract  provided  that  the  ma- 
chinery was  to  be  shipped  "at  once."  The 
defendant  himself  testified  that  when  the  or- 
der was  given  he  was  informed  by  the  plain- 
tiff's agent  that  certain  parts  of  the  ma- 
chinery would  have  to  be  procured  by  the 
plaintiff  from  other  manufacturers,  and  that 
the  ginning  outfit  would  be  shipped  to  the  de- 
fendant after  all  the  parts  composing  it  had 
been  assembled.  The  ordinary  significance 
of  the  words  "at  once"  imports  immediate 
action,  but  plainly  these  words  have  no  such 
meaning  in  a  contract  of  the  nature  of  the 
one  involved  in  this  case.  To  give  them  such 
a  meaning  would  be  to  make  the  contract  Im- 
possible of  performance.  The  words  mean 
simply  that  the  plaintiff  would  use  reason- 
able expedition,  under  all  the  circumstances, 
to  deliver  the  machinery  to  the  defendant 
as  early  as  possible;  in  other  words,  that 
the  machinery  would  be  procured  and  ship- 
ped without  unreasonable  delay.    Sharpe  v. 


Johnston,  3  Lans.  (N.  Y.)  520;  ft.  c,  41  How. 
Prac.  (N.  Y.)  400.  The  contract  bound  the 
plaintiff  to  make  for  the  defendants,  in  the 
case  last  cited,  three  or  four  models  of  a 
mowing  machine  "at  once  and  without  de- 
lay." It  was  held  that  the  words  quoted 
meant  that  the  work  should  be  done  "as  soon 
as  it  could  reasonably  be  performed  by  the 
plaintiff."  In  Warder  v.  Home,  110  Iowa, 
285,  81  N.  W.  591,  a  contract  provided  that, 
if  a  certain  piece  of  machinery  sold  should 
not  prove  satisfactory,  It  should  be  returned 
"at  once."  It  was  held  that  this  contract 
bound  the  purchaser,  in  the  event  that  he 
found  the  machinery  unsatisfactory,  to  re- 
turn It  "within  a  reasonable  time,"  and  that 
it  was  a  question  for  the  jury  to  say  what 
was  a  seasonable  time  under  all  the  circum- 
stances. See,  also,  Oklahoma  Vinegar  Co.  v. 
Hamilton,  132  Ala.  593,  32  South.  306;  Reg. 
v.  Rogers,  3  Q.  B.  Div.  33 ;  Smith  v.  Lunger, 
64  N.  J.  Law,  539,  46  Atl.  623;  Bennett  v. 
Mutual  Ins.  Co.,  67  N.  Y.  274;  Scammon  v. 
Qermania  Ins.  Co.,  101  111.  621. 

Ordinarily  It  would  be  a  question  for  the 
jury  to  say  what  was  a  reasonable  time  un- 
der all  the  circumstances,  or  whether  deliv- 
ery of  the  goods  bought  had  been  unreason- 
ably delayed.  But  in  the  present  case  the 
evidence  demanded  a  finding  as  a  matter  of 
law  that  there  had  been  no  unreasonable  de- 
lay. The  evidence  is  undisputed  that  imme- 
diately upon  receiving  the  order,  and  on  the 
very  same  day,  the  plaintiff  took  steps  to 
get  the  machinery  together  in  compliance 
with  the  order,  and  did  in  fact  assemble  and 
put  together  all  of  the  parts  of  the  machin- 
ery with  all  reasonable  expedition,  and  no 
unnecessary  delay  was  incurred.  It  is  al- 
together probable  from  the  evidence  that, 
had  not  the  defendant  countermanded  the 
order  for  the  boiler  and  engine,  this  machin- 
ery would  likewise  have  been  delivered  to 
the  defendant  within  a  reasonable  time  and 
in  compliance  with  the  order  for  It  But, 
without  reference  to  this  question,  the  evi- 
dence demanded  a  finding  In  favor  of  the 
plaintiff  for  the  amount  of  the  purchase 
price. 

Judgment  reversed. 
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PABDEE  et  aL  t.  JOHNSTON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  13,  1912.    On  Petition  for  Re- 
hearing, April  26,  1912.) 

(Syllabus  by  the  Court) 

1.  Appeal  and  Error  (§  1045*)—  Review- 
Harmless  Error— Exclusion  of  Juror. 

The  exclusion  of  a  juror  for  insufficient 
cause  is  not  reversible  error,  if  the  12  who  are 
finally  chosen  to  try  the  case  are  legally  quali- 
fied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4125;    Dec  Dig.  I  1045.*] 

2.  Evidence  (§  343*)  —  Documentary  Evi- 
dence—Attested  Copt. 

An  attested  copy  of  a  deed  from  the  rec- 
ords of  a  county  court  clerk's  office  in  this 
state  is  primary  evidence,  -and  has  the  same 
probative  force  to  prove  title  that  the  original 
would  have,  if  it  had  been  introduced  for  that 
purpose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1317;    Dec.  Dig.  §  343.*] 

8.  Evidence  (§  366*) —Documentary  Evi- 
dence—Parol  Evidence  Affecting  Writ- 
ings. 

.  If  such  copy  purports  to  be  signed  and 
sealed,  and  contains  a  scroll,  or  pen  flourish, 
following  the  name,  or  the  official  designation, 
of  the  grantor,  it  will  be  presumed  that  it  was 
placed  there  by  the  recorder  to  represent  a 
scroll  which  had  been  placed  on  the  original 
as  and  for  a  seal.  Parol  evidence  is  not  ad- 
missible, in  the  absence  of  any  charge  of  for- 
gery, to  prove  that  such  scroll,  or  pen  flourish, 
was  not  Intended  by  the  recorder  as  a  copy  of 
the  original. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1521-1539;  Dec  Dig.  f  366.*] 

4.  Evidence  (f  383*)  —Documentary  Evi- 
dence—Authentication— Presumptions. 

A  deed  for  land,  made  before  the  forma- 
tion of  this  state,  and  recorded  in  the  county 
wherein  the  land  lies,  for  ten  years  or  more  be- 
fore the  bringing  of  a  suit  concerning  the  land, 
purporting  on  its  face  to  have  been  made  by  a 
commissioner  of  delinquent  and  forfeited  lands, 
under  judicial  proceedings  in  a  court  pf  Vir- 
ginia, and  purporting  on  its  face  to  convey  the 
title  of  certain  persons  therein,  under  such 
judicial  proceedings,  is  by  section  2.  c  76,  Acts 
1907  (Code  Supp.  1909,  c  132,  §  8a2),  made 
prima  facie  proof  of  the  grantor's  authority  and 
of  the  actual  passing  to  the  grantee  of  the  title 
of  such  persons  as  It  purports  to  pass. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  1660-1677;    Dec  Dig.  |  383.*] 

5.  Deeds  (1 110*)  —  Construction  —  Ques- 
tions of  Law  or  Fact. 

Whether  a  written  instrument  has  the  ef- 
fect to  pass  title  is  a  question  of  law  for  the 
court  It  is  error  to  submit  such  question  to 
the  jury  for  their  determination. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.  §§  255,  293;   Dec.  Dig.  f  110.*] 

6.  Trial  (|  412*)— Waiver  of  Objections 
to  Reception  of  Evidence. 

If,  in  the  trial  of  a  case,  improper  testi- 
mony has  gone  to  the  jury  over  objection,  and 
the  court,  before  the  jury  retires,  offers  to 
strike  it  out,  and  the  party  who  objected  to  its 
admission  resists  such  offer  and  the  court 
thereupon  allows  the  evidence  to  remain  in  the 
case,  such  party  will  be  held  to  have  waived 
the  error,  if  any,  in  admitting  the  evidence,  and 
will  not  be  heard  to  complain  in  this  court. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  974-077;  Dec  Dig.  f  412.*] 


7.  Deeds  (J  111*)— Construction— Descrip- 
tion of  Property— Conflicting  Descrip- 

TI6N8. 

Where  two  inconsistent  descriptions  of 
land  are  given  In  a  deed,  one  describing  it  as 
being  a  part  of  a  certain  larger  tract,  and  the 
other  describing  it  by  metes  and  bounds,  which 
carries  it  outside  of  such  larger  tract,  the  lat- 
ter description,  being  the  more  specific  one, 
will  prevail. 

[Ed.  Note. — For  other  cases,  see  Deeds, 
Cent  Dig.  H  309-815,  334,  335;  Dec.  Dig.  | 
HI.*] 

8.  Ejectment  (f  111*)— Proceedings  — Ver- 
dict. * 

If  a  plaintiff  in  ejectment  sues  for  his  en- 
tire tract  of  land,  and  proves  title,  and  the  de- 
fendant controverts  his  title  to  a  part  of  it 
only,  and  does  not  disclaim  as  to  the  residue, 
a  general  verdict  for  the  defendant  is  errone- 
ous. In  such  case  the  verdict  should  be  for 
the  plaintiff  for  so  much  of  his  land,  at  least, 
as  was  not  actually  controverted  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  If  327-345;   Dec  Dig.  |  111.*] 

9.  Adverse  Possession  (f  100*)— Operation 
and  Effect— Constructive  Possession. 

In  the  absence  of  actual  adverse  posses- 
sion, constructive  possession  follows  the  older 
and  better  title  to  the  full  limit  of  the  claim- 
ant's boundaries. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  f|  547-574;  Dec  Dig.  | 
100.*] 

10.  Adverse  Possession  (f  113*)— Admission 
of  Evidence. 

If  a  portion  of  the  land  claimed  under  the 
older  and  better  title  interlocks  with  a  junior 
grant,  and  there  has  been  no  actual  adverse  pos- 
session for  the  statutory  period  within  such  in- 
terlock, it  is  error  to  admit  evidence  of  the 
junior  claimant's  possession  within  the  bound- 
aries claimed  by  him,  outside  of  the  interlock. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  19  669-681;  Dec  Dig.  f 
113.*] 

On  Rehearing. 

(Additional  Syllabus  by  Editorial  Staff.) 

U.  Appeal  and  Error  (|  197*)— Presenting 
Instructions  in  Lower  Court- Variance. 
The  failure  to  take  advantage  of  a  vari- 
ance in  the  lower  court  is  a  waiver  of  the  right 
to  do  so  in  the  Supreme  Court 

[Ed.  Note — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1428-1441;  Dec  Dig.  I 
197.*] 

Error  to  Circuit  Court,  Webster  County. 

Action  by  Barton  Pardee  and  another 
against  Aaron  Johnston  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Reversed,  and  new  trial  awarded. 

Haymond  ft  Fox  and  Morton  ft  Wooddell, 
for  plaintiffs  in  error.  W.  S.  Wysong,  Linn 
&  Byrne,  and  B.  P.  Hall,  for  defendants  in 
error. 

WILLIAMS,  J.  Barton  Bardee  and  Q.  W. 
Curtin  brought  ejectment  in  the  circuit  court 
of  Webster  county  against  Aaron  Johnston, 
Wilson  Lee  Camden,  and  the  Camden  Lum- 
ber Company,  a  corporation,  which  resulted 
in  a  verdict  and  judgment  for  defendants  on 
the  23d  of  April,  1909,  and  plaintiffs  have 
brought  the  case  here  on  writ  of  error. 

[1]  The  first  assignment  of  error  relates 
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to  the  court's  action  In  rejecting  G.  L.  Brady, 
and  10  other  drawn  jurors,  when  making  up 
the  panel.  This  is  not  error.  If  the  12  who 
tried  the  case  were  made  up  from  the  regular- 
ly drawn  jury  list,  and  were  qualified,  plain- 
tiffs have  no  cause  of  complaint  They  were 
not  entitled  to  have  certain  jurors  try  the  case. 
They  were  only  entitled  to  12  qualified  men, 
and  the  record  shows  that  the  Jurors  who 
tried  the  case  were  qualified.  The  rejected 
jurors  were  related  to  one  S.  B.  Hamrick 
who  had  granted  to  G.  W.  Curtin,  one  of  the 
plalntflfs,  the  land  in  controversy,  and  had 
covenanted  to  warrant  generally  the  title 
thereto.  But,  regardless  of  any  question  re- 
specting their  qualification,  the  court  did  not 
abuse  its  discretion  in  rejecting  them. 

Plaintiffs'  title  originates  by  deed  from  John 
Brown,  commissioner  of  delinquent  and  for- 
feited lands  of  Nicholas  county,  dated  October 
10,  1844,  to  James  Burne,  who,  as  it  appears 
from  the  recitals  in  the  deed,  was  assignee 
of  Levi  J.  Hooker,  assignee  of  William  Giv- 
en, the  purchaser  at  the  commissioner's  sale. 
A  certified  copy  of  this  deed  from  the  rec- 
ords of  Nicholas  county,  containing  the  fol- 
lowing fac  simile  of  the  grantor's  signature, 
official  designation,  and  scroll,  as  it  appears 
on  the  record  of  deeds,  was  offered  in  evi- 
dence,  viz.: 


The  grantor  concludes  his  deed  with  this 
sentence,  "In  witness  thereof  the  said  party 
of  the  first  part  hereunto  set  his  hand  and 
seal  the  day,  and  year  first  above  written;'* 
and  the  clerk  before  whom  it  was  acknowl- 
edged for  recordation,  in  his  certificate  of 
acknowledgment,  designates  the  instrument 
as  a  "deed  of  bargain  and  sale." 

[2, 3]  Two  objections  were  made  to  the 
sufficiency  of  this  paper  as  evidence  of  title, 
viz.:  (1)  Because  it  did  not  have  a  seal; 
and  (2)  because  it  did  not  appear  that  the' 
commissioner  had  authority  to  make  the  deed 
to  James  Burne,  there  being  no  proof  that 
Given,  to  whom  the  sale  was  made  and  con- 
firmed, had  authorized  him  to  do  so.  As  to 
the  first  objection:  True,  the  original  deed 
was  not  produced.  But  section  5,  c.  130, 
Code  1906,  makes  a  copy  from  the  office,  at- 
tested by  the  clerk  evidence  in  lieu  of  the 
original.  The  effect  of  the  statute  is  to 
make  the  copy  primary  evidence,  and  to  give 
it  as  much  probative  force  as  the  original 
deed  could  have  had.  Robinson  v.  Pitzer,  3 
W.  Va.  335.  The  law  presumes  that  the 
clerk  performed  his  duty  in  copying  the 
original  into  the  record,  that  he  omitted  no 
essential  part  which  appeared  on  the  original 


deed,  and  added  no  material  part  to  the  rec- 
ord which  did  not  appear  on  the  original. 
The  scroll  affixed  by  way  of  seal  to  a  deed 
being  essential  to  give  effect  to  the  instru- 
ment as  a  grant  of  land,  it  must  not  be  pre- 
sumed that  a  scroll,  or  flourish,  appearing 
upon  the  clerk's  record,  which  would  serve 
as  a  seal,  if  it  appeared  on  the  original,  was 
added  by  the  clerk  upon  the  record.  The 
record  speaks  as  a  verity,  and  the  law  pre- 
sumes that  such  essential  part  appearing  on 
the  record  is  a  copy  or  representation  of 
what  appeared  on  the  original.  Wilson  v. 
Braden,  56  W.  Va.  372,  49  S.  E.  409,  107  Am. 
St.  Rep.  927.  Consequently  the  scroll,  or 
pen  flourish,  appearing  at  the  end  of  the 
above  fac  simile  pf  the  clerk's  record,  must 
be  taken  as  a  representation  of  what  appear- 
ed on  the  original  paper  presented  for  recor- 
dation, as.  much  so  as  the  grantor's  name,  or 
any  other  word  in  the  deed.  The  custom  of 
sealing  written  instruments  originated  at  a 
time  when  few  men  could  write,  and  when 
they  used  stamps  to  make  impressions  upon 
wax,  technically  called  a  seal,  instead*  of 
writing  their  names,  and,  notwithstanding 
the  reason  for  the  custom  no  longer  exists, 
the  law  continues  the  senseless  custom.  But, 
as  a  substitute  for  the  old  wax  seal,  the 
statute  (chapter  13,  §  15,  Code  1906)  permits 
a  person  to  affix  to  a  paper  "a  scroll  by  way 
of  seal,  or  (to)  adopt  as  his  seal  any  scroll, 
written,  printed  or  engraved,  made  thereon 
by  another."  One  of  the  definitions  of  the 
word  "scroll"  given  in  Webster's  Dictionary 
is:  "A  flourish,  tracing,  mark  or  design  used 
in  place  of  a  seal."  It  will  be  observed,  too, 
that  the  statute  does  not  require  the  scroll 
to  have  any  particular  form,  or  to  be  placed 
at  any  particular  point  with  respect  to  the 
name  of  the  party  adopting  it.  A  scroll  ap- 
pearing immediately  after  the  name  of  one 
person  may  be  adopted  by  another  whose 
name  may  appear  on  the  instrument  below 
the  first  name.  Wilson  v.  Braden,  56  W.  Va. 
373,  49  S.  E.  409,  107  Am.  St  Rep.  927; 
Norvell  v.  Walker,  9  W.  Va.  447.  See,  also, 
as  apropos  to  the  question  here  discussed, 
the  following  authorities:  Smith  v.  Henning, 
10  W.  Va.  599;  Carper  v.  McDowell,  46  Va. 
212;  Cosner  v.  McCrum,  40  W.  Va.  339,  21 
S.  E.  739;  Miller  v.  Holt,  47  W.  Va.  10,  34 
S.  E.  956.  Our  conclusion,  therefore,  is  that 
the  certified  copy  of  the  deed  of  John  Brown, 
commissioner,  contains  a  scroll,  and  is  in- 
tended to  represent  a  scroll  which  was  affix- 
ed to  the  original  as  a  seal. 

[4]  The  second  objection  to  the  deed  might 
have  been  a  fatal  one  had  it  not  been  fof  the 
effect  of  a  recent  statute  designed  to  consti- 
tute deeds  of  commissioners,  under  judicial 
proceedings,  which  have  been  recorded  for 
more  than  ten  years,  prima  facie  evidence 
of  the  passing  of  the  title  of  all  persons 
whose  title  such  deed  purports  to  pass.  We 
have  reference  to  section  2,  c  76,  Acts  1907, 
which  reads  as  follows:    "That  when  any 
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deed  has  heretofore  been  made  prior  to  the 
formation  of  this  state  for  land  or  any  in- 
terest in  land  therein,  which  purports  on  its 
face  to  be  made  under  judicial  proceedings 
of  a  court  of  the  state  of  Virginia  by  a  com- 
missioner, special  commissioner,  guardian  or 
other  person,  or  when  any  deed  has  hereto- 
fore been  made  or  shall  hereafter  be  made 
for  land  or  any  interest  in  land  in  this  state 
which  purports  on  its  face  to  be  made  by  a 
commissioner,  special  commissioner,  guardian 
or  other  person  under  the  judicial  proceed- 
ings of  a  court  of  this  state,  then  in  every 
such  case  it  shall  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the 
person  executing  such  deed  was  authorized 
by  the  court  to  convey  the  land  or  interest 
therein  which  is  conveyed  by  such  deed,  and 
if  any  such  deed  was  duly,  or  shall  here- 
after be  duly  admitted  to  record  in  any 
county,  and  not  less  than  ten  years  shall 
have  elapsed  after  such  record  thereof,  it 
shall  be  presumed,  In  the  absence  of  evidence 
to  the  contrary,  that  the  title  of  all  persons 
which  said  deed  professes  to  convey,  under 
such  judicial  proceedings,  did  in  fact  pass 
by  such  deed."  The  deed  in  question  was 
made  in  1844,  and  was  recorded  in  Nicholas 
county  on  the  day  of  its  date.  The  statute 
was  in  effect  before  this  suit  was  brought, 
and,  there  being  no  evidence  to  the  contrary, 
it  must  be  presumed  that  the  commissioner 
had  authority  to  pass,  and  did  pass,  not  only 
the  title  of  the  state,  but  also  the  title  of 
William  Given,  the  purchaser  and  of  his  as- 
signee, Levi  J.  Hooker,  to  the  grantee,  James 
Burne.  See  Feder  v.  Hager,  64  W.  Va.  452, 
63  S.  E.  285,  and  Despard  v.  Pearcy,  65  W. 
Va.  140,  63  S.  E.  871,  wherein  the  effect  of 
the  statute  is  discussed,  although  held  not 
to  apply  in  those  cases. 

[5]  No  objection  appearing  to  any  other 
deed  in  plaintiffs'  chain,  their  paper  title, 
connecting  with  the  commonwealth  of  Vir- 
ginia, seems  to  have  been  proven.  It  there- 
fore follows  that  the  court  erred  in  admitting 
testimony  of  witnesses  in  regard  to  the  ap- 
pearance on  the  records  of  Nicholas  county 
of  other  deeds  made  by  the  same  clerk  who 
recorded  the  Brown  deed  for  the  purpose  of 
proving  that  the  original  bore  no  seal.  That 
was  a  question  of  law  to  be  determined  by 
the  court  from  the  appearance  of  the  certi- 
fied copy,  and  not  a  question  of  fact  to  be 
determined  by  the  jury  from  extrinsic  evi- 
dence. It  follows,  also,  that  the  court  erred 
in  modifying  certain  ones  of  plaintiffs'  in- 
structions by  therein  describing  their  title 
as  a*  "claim  of  title."  This  was  a  reflection 
upon  their  title  which  appears  to  be  good. 
It  was  also  error  to  submit  the  question  of 
plaintiffs'  title  to  the  jury.  Being  purely  a 
paper  title,  it  was  a  question  of  law  for  the 
court,  not  one  of  fact  for  the  jury. 

[6]  Another  assignment  of  error  relates 
to  the  admission  of  the  testimony  of  Pat 
Griffith  and  J.  H.  Hamrick  to  prove  a  cer- 


tain statement  claimed  to  have  been  made 
by  S.  B.  Hamrick,  a  witness  for  plaintiffs, 
when  the  survey  was  made  in  this  suit,  and 
denied  by  him  on  cross-examination,  relative 
to  an  alleged  admission  made  by  one  Bern- 
ard Mollohan,  who  was  then  dead,  and  who 
had  many  years  ago  surveyed  plaintiffs'  land, 
to  the  effect  that  said  Mollohan  had  not  by 
his  survey  properly  located  a  certain  sugar 
tree  corner  now  claimed  by  plaintiffs  as  one 
of  their  corners.  Without  deciding  whether 
or  not  this  was  error,  but  assuming  that  it 
was,  plaintiffs  waived  it  by  declining  to 
permit  the  court  to  strike  It  out,  which  it 
proposed  to  do,  as  appears  from  plaintiffs' 
bill  of  exceptions  No.  1. 

[7]  Defendants  claim  title  mediately  from 
the  commonwealth  of  Virgina  by  two  deeds 
made  by  David  Goff,  commissioner  of  delin- 
quent and  forfeited  lands  for  Randolph 
county,  one  to  John  S.  Hoffman,  dated  April, 
26,  1846  for  four  1,000-acre  tracts  and  the 
other  to  Jacob  W.  See,  dated  May  5,  1850, 
for  one  1,000-acre  tract  which  five  tracts 
were  laid  off  by  said  commissioner  out  of  a 
5,000-acre  tract  known  as  one  of  the  "Pen- 
nell  grants,"  and  forfeited  to  the  state  of 
Virginia  in  the  name  of  Benjamin  Nichols, 
Joseph  A.  Nichols,  and  Able  Hawley.  De- 
fendants' land  is  known  as  Pennell  lot  No. 
24,  and  plaintiffs'  land  was  laid  off  by 
Brown,  commissioner  of  delinquent  and  for- 
feited lands  for  Nicholas  county,  out  of 
an  adjoining  Pennell  grant  Jcnown  as  lot 
No.  21.  But  plaintiffs  claim  that  in  sur- 
veying the  land  Commissioner  Brown  en- 
croached upon  lot  No.  24,  and  actually 
surveyed  and  granted  a  part  of  it  to  James 
Burne,  notwithstanding  he  described  it  as 
being  in  lot  No.  21.  There  is  evidence 
in  the  record  supporting  this  theory,  and,  if 
this  theory  was  believed  by  the  jury  to  be 
proven,  they  should  have  found  for  plain- 
tiffs, because  title  to  both  tracts  was  then  in 
the  state  by  forfeiture,  and  there  is  no  proof 
of  adverse  possession  upon  the  Interlock  for 
sufficient  time  to  ripen  the  claimant's  pos- 
session into  a  good  title.  Plaintiffs'  title, 
being  the  older,  would  prevail  in  law.  As- 
suming that  there  are  two  inconsistent  de- 
scriptions in  Brown's  deed,  one  by  metes 
and  bounds  which  carries  it  over  onto  Pen- 
nell lot  No.  24,  and  the  other  as  being  a 
part  of  lot  No.  21,  this  would  not  estop 
plaintiffs  from  claiming  to  the  extent  of  the 
metes  and  bounds  actually  made  on  the 
ground,  and  accurately  described  in  the  deed 
to  James  Burne.  In  such  case  the  general 
description  must  yield  to  the  one  by  metes 
and  bounds,  the  particular  description.  Bow- 
ers v.  Dickinson,  30  W.  Va.  709,  6  S.  E.  335; 
Gwynn  v.  Schwartz,  32  W.  Va.  487,  0  S.  E. 
880;  South  Penn  Oil  Co.  v.  Knox,  68  W.  Va. 
362,  69  S.  E.  1020. 

[8]  The  court  submitted  both  the  question 
of  plaintiffs'  title  and  the  identity  of  their 
land  to  the  jury,  and  their  verdict  is  simply 
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a  finding  for  the  defendants,  without  more. 
It  is  therefore  impossible  for  us  to  see  wheth- 
er they  so  found  because  they  were  of  the 
opinion  that  plaintiffs  had  jiot  proven  title, 
or  because  they  had  failed  to  prove  the  loca- 
tion of  their  boundary  lines.  The  jury  had 
no  right  to  pass  upon  title.  This  was  a  ques- 
tion of  law,  erroneously  submitted  to  them 
by  the  court.  But,  notwithstanding  the  jury 
may  have  been  justified  in  finding  that  plain- 
tiffs' boundary  line  was  located  as  contended 
for  by  defendants,  their  verdict  settles  noth- 
ing as  to  boundaries.  Plaintiffs  proved  good 
title  to  the  whole  of  their  boundary.  It  re- 
mained only  for  them  to  prove  the  location 
of  their  boundaries.  Defendants  did  not  con* 
trovert  by  proof  plaintiffs'  claim  to  the  great- 
er part  of  their  land,  and  filed  no  disclaimer. 
In  view  of  these  facts,  the  verdict  is  con- 
trary to  the  law  and  the  evidence,  and  the 
court  erred  in  not  sustaining  plaintiffs'  mo- 
tion to  set  it  aside.  The  verdict  should  have 
been  for  the  plaintiffs  for  so  much  of  their 
land  as  lies  within  their  boundary  lines,  and 
should  have  defined  those  lines  with  suffi- 
cient accuracy  for  their  identification.  Sec- 
tion 25,  ch.  90,  Code,  1906,  reads:  "When 
the  right  of  the  plaintiff  is  proved  to  all  the 
premises  claimed,  the  verdict  shall  be  for 
the  premises  generally,  as  specified  in  the 
declaration;  but,  if  it  be  proved  to  only  a 
part  or  share  of  the  premises,  the  verdict 
shall  specify  such  part  particularly  as  the 
same  is  proved,  and  with  the  same  certainty 
of  description  as  is  required  in.  the  declara- 
tion." Plaintiffs  proved,  beyond  question, 
title  to  most  of  the  land  described  in  their 
declaration,  and,  there  being  no  disclaimer, 
the  verdict  should  have  been  for  the  plain- 
tiffs for  so  much  of  their  land,  at  least,  as 
defendants  did  not  controvert  True,  the 
statute  permits  only  the  general  issue  to  be 
pleaded  in  ejectment,  but  still,  if  defendants 
desired  to  eliminate  a  portion  of  the  land 
from  the  controversy,  they  could  narrow  Its 
scope  by  filing  a  disclaimer,  and  this  they 
should  have  done;  and,  not  having  done  so, 
issue  was  joined  upon  the  whole  of  the  land 
described  in  plaintiffs'  declaration.  This 
point  seems  to  be  settled  by  the  following 
authorities:  Wilson  v.  Braden,  48  W.  Va. 
196,  86  S.  E.  367;  Warvell  on  Ejectment,  | 
211;  Carrington  v.  Coddin,  54  Va.  587;  Clay 
v.  White,  15  Va.  162;  Slocum  v.  Compton,  93 
Va.  374,  25  S.  E.  3;  Norvell  v.  Camm,  23 
Va.  68;  Beck  with  v.  Thompson,  18  W.  Va. 
103;  City  of  Qulncy  v.  Railroad  Co.,  94  111. 
537. 

Plaintiffs  did  not  know  how  much  of  their 
land  defendants  claimed,  and,  therefore,  the 
only  way  in  which  they  could  safely  bring 
their  suit  was  for  their  whole  tract  It 
thereupon  became  defendants'  duty  to  as- 
certain their  boundaries,  and  to  disclaim 
what  was  outside  of  them,  if  they  wished  to 
avoid  the  effect  of  joining  issue  as  to  all  of 
plantiffs'  claim.    A  disclaimer  is  necessary, 


in  such  case,  in  view  of  the  statute  which 
allows  only  the  plea  of  not  guilty.  A  dis- 
claimer is  not,  technically  speaking,  a  plea. 
A  plea  tenders  Issue;  a  disclaimer  is  a  re- 
fusal to  join  issue.  A  plea  to  the  general 
issue,  without  disclaiming,  makes  an  issue 
of  all  the  land  described  in  the  declaration, 
and  a  finding  for  defendant,  on  such  issue, 
concludes  title,  then  vested  in  plaintiff, 
against  him  in  any  subsequent  controversy 
over  the  same  land  between  the  same  parties 
and  their  privies.  The  judgment  in  this  case 
is  that  "plaintiffs  take  nothing,"  which  evi- 
dently means  that  they  take  none  of  the 
land  described  in  their  declaration.  Plain- 
tiffs' last  state,  therefore,  seems  to  be  worse 
than  their  first 

[10]  In  view  of  what  we  have  said,  it 
was  error  to  admit  evidence  as  to  defend- 
ants' possession  of  their  own  land  outside  of 
the  interlock.  Plaintiffs'  title,  being  the  old- 
er, and  therefore  the  better,  would  prevail. 
Defendants'  possession  outside  of  the  inter- 
lock cannot  affect  plaintiffs'  title  to  it 

[9]  Constructive  possession  always  follows 
the  better  title,  and  the  only  possession  that 
can  defeat  it  is  actual,  adverse  possession 
for  the  statutory  period.  Olinger  v.  Shep- 
herd, 53  Va.  462;  Garrett  v.  Ramsey,  26  W. 
Va.  345;  Camden  v.  West  Branch  Lumber 
Co.,  59  W.  Va.  148,  53  S.  E.  409.  According 
to  the  evidence  disclosed  by  the  record, 
plaintiffs'  right  to  recover  depends  solely  up- 
on proof  of  the  location  of  their  boundary 
lines. 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded.- 

On  Petition  for  Rehearing. 

In  their  petition  for  a  rehearing,  counsel 
for  defendants  in  error  call  our  attention 
for  the  first  time  to  a  variance  between 
plaintiffs'  allegations  and  their  proof.  In 
the  declaration  Barton  Pardee  and  G.  W. 
Curtin  are  declared  to  be  joint  owners  in 
fee  of  the  land.  It  contains  but  one  count, 
which  is  joint;  while  the  proof  shows  title 
to  be  in  one  of  the  plaintiffs  only.  This 
was  a  variance  of  which  advantage  might 
have  been  taken  in  the  court  below.  But 
the  attention  of  the  trial  court  seems  not  to 
have  been  called  to  it  in  any  way;  and  it 
is  too  late  to  make  the  objection  for  the  first 
time  in  this  court  If  the  point  had  been 
raised  in  the  lower  court,  plaintiffs  would 
have  had  the  right  to  amend  their  pleadings. 
Final  judgment  should  not  be  rendered 
against  them  before  giving  them  an  oppor- 
tunity to  cure  the  objection  by  amendment 
The  failure  to  take  advantage  of  the  vari- 
ance in  the  lower  court  is  a  waiver  of  the 
right  to  do  so  in  this  court.  Section  8,  c 
131,  Code  1906;  Trump  v.  Tidewater,  46  W. 
Va.  238,  32  S.  E.  1035;  Bertha  Zinc  Co.  v. 
Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869. 
70  L.  R.  A.  999;  Moore  Lime  Co.  v.  John- 
ston's Adm'r,  103  Va.  84,  48  S.  E.  557. 
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No  other  points  are  discussed  in  the  peti- 
tion for  rehearing  that  are  not  considered 
In  the  opinion.    A  rehearing  is  refused. 


(70  W.  Va.  672) 

.  DAVIS  et  al.  t.  HALSTEAD  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Fkaudui-ent  Conveyances   (J  208*)— Im- 

A  deed  which  is  both  voluntary  and  fraud- 
ulent in  fact  is  not  only  impeachable  as  to 
claims  existing  when  it  was  made,  but  it  is  im- 
peachable as  to  claims  of  subsequent  creditors. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  It  681,  633;  Dec.  Dig. 
t  208.*] 

2.  Fraudulent  Conveyances  (§  255*)— Ac- 
tion to  Set  Aside  —  Parties— Judgment 
Creditors 

In  a  suit  to  set  aside  a  fraudulent  con- 
veyance and  charge  the  property  with  a  judg- 
ment against  the  fraudulent  grantor  in  favor 
of  the  plaintiff,  the  bill  may  properly  implead 
other  judgments  against  the  fraudulent  gran- 
tor and  make  the  holders  thereof  defendants 
to  the  cause. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §1741-751;  Dec.  Dig. 
I  255.*] 

3.  Limitation  op  Actions  (|  118*)— Run- 
ning of  Statute. 

When  a  judgment  claim  against  a  fraudu- 
lent grantor  is  impleaded  by  the  bill  in  a  suit 
attacking  the  fraudulent  conveyance,  and  the 
party  holding  the  judgment  is  made  a  defend- 
ant, the  statute  of  limitations  ceases  to  run 
against  the  judgment,  though  no  answer  has 
been  filed  asserting  it. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §§  527,  528;  Dec.  Dig. 
I  118.*] 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Bill  by  George  Davis  and  others  against 
J.  J.  Halstead  and  others.  Decree  for  plain- 
tiffs, and  defendants  J.  J.  and  J.  F.  Halstead 
appeal.    Affirmed. 

G.  G.  Duff  and  A.  W.  Corley,  for  appellants. 
A.  J.  Horan,  for  appellees. 

ROBINSON,  J.  [1]  The  finding  of  the 
court  below,  that  the  deed  from  father  to  son 
was  voluntary  and  fraudulent  in  fact,  is  ful- 
ly sustained  by  the  evidence.  We  are  not  dis- 
posed to  discuss  uselessly  this  feature  of  the 
case.  It  is  merely  the  same  old  story  of  at- 
tempting to  put  property  beyond  the  reach 
of  creditors.  It  suffices  for  us  to  say  that 
the  facts  and  circumstances  are  of  such  char- 
acter as  to  lead  a  reasonable  mind  to  the 
conclusion  that  the  conveyance  was  made 
with  intent  to  hinder,  delay,  and  defraud 
creditors  of  the  grantor.  The  evidence,  test- 
ed by  well  known  principles,  proves  the  deed 
to  be  both  voluntary  and  fraudulent  in  fact 
Therefore,  it  is  not  only  impeachable  as  to 
claims  existing*  when  it  was  made,  but  it  is 
impeachable  as  to  claims  of  subsequent  cred- 


itors.   Lockhard  &  Ireland  v.  Beckley,  10  W, 
Va.  87. 

[21  The  original  bill  set  forth  judgments 
recovered  by  plaintiffs  against  the  fraudulent 
debtor,  and  prayed  that  the  land  fraudulent- 
ly conveyed  be  sold  to  satisfy  the  same.  The 
amended  bill  brought  in  as  defendants  the 
holders  of  two  other  judgments  against  the 
fraudulent  grantor.  That  amended  bill  spe- 
cifically set  forth  these  last  named  judgments 
and  prayed  that  the  land  be  sold  to  pay  the 
judgments  held  by  plaintiffs  and  these  new 
defendants.  Thus  the  judgment  claims  of 
these  defendants  were  Impleaded  in  the 
cause.  There  is  no  contention  that  the  judg- 
ments were  barred  by  the  statute  of  limita- 
tions at  the  time  these  judgments  were  so 
impleaded,  and  process  was  served  on  the 
defendants  holding  them.  But  when  answers 
were  filed  in  the  cause  by  the  defendants 
claiming  under  the  judgments,  time  sufficient 
to  bar  the  judgments  had  run,  unless  the  fil- 
ing of  the  amended  bill  in  relation  to  them 
stopped  the  running  of  the  statute.  The 
debtor  pleaded  the  statute  of  limitations. 
The  court  held  that- the  judgments  .were  not 
barred.  The  decree  makes  them  charges 
against  the  land.  It  is  earnestly  submitted 
that  there  is  error  in  this  particular. 

Did  the  Impleading  of  the  judgments  by 
the  amended  bill,  with  prayer  therein  that 
they  be  satisfied  out  of  the  land,  and  the 
making  of  the  holders  of  the  judgments  par- 
ties defendant  to  the  cause,  stop  the  running 
of  the  statute?  We  answer  the  question  In 
the  affirmative.  Plaintiffs  recognized  that 
the  defendants  brought  in  by  the  amended 
bill  were  entitled  to  charge  the  land  with  the 
liens  of  their  judgments  in  case  the  deed 
should  be  set  aside  as  fraudulent  Plaintiffs 
indeed  pleaded  this  fact  for  these  defendants 
and  asked  relief  in  their  behalf.  In  other 
words,  by  the  amended  bill  plaintiffs  brought 
the  suit  on  behalf  of  themselves  and  all  oth- 
er lien  creditors  of  the  fraudulent  debtor. 
It  is  usual  for  one  creditor  so  to  implead 
the  claim  of  another,  in  cases  similar  or  an- 
alogous to  the  one  under  consideration. 
True,  the  case  is  not  a  general  creditor's  suit, 
nor  one  for  the  enf orcemeflt  of  judgment  Hens 
purely,  but  it  is  virtually  the  latter  when  the 
fraudulent  deed  has  been  set  aside.  We  are 
advised  of  no  reason  why  a  plaintiff  can 'not, 
if  he  so  desires,  attack  a  fraudulent  convey- 
ance on  behalf  of  himself  and  others  who 
would  have  liens  on  the  land  in  case  the 
fraud  was  declared,  in  analogy  to  ordinary 
enforcement  of  liens  under  Code  1906,  c.  139, 
S  7.  That  statute  provides  that  one  lien 
holder  may  implead  others.  He  may  make 
them  defendants  and  bring  their  claims  into 
the  suit  as  has  been  done  in  this  case. 
Thus  he  may  submit  their  claims  with  his 
to  the  jurisdiction  of  the  court  One  so  im- 
pleaded has  no  reason  to  institute  an  inde- 
pendent suit — his  claim  is  already  in  litiga- 
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tlon.  Indeed,  in  a  regular  Judgment  lien  suit 
he  is  practically  prohibited  by  the  statute  from 
proceeding  independently.  Parsons  v.  Sni- 
der, 42  W.  Va.  517,  26  S.  E.  285.  When  one's 
claim  is  regularly  brought  into  litigation 
where  it  is  proper,  to  seek  its  enforcement, 
though  it  be  so  brought  in  by  another  cred- 
itor managing  the  suit,  the  statute  ceases  to 
run  against  it  Rowan  v.  Chenoweth,  49  W. 
Va.  287,  38  S.  E.  544,  87  Am.  St.  Rep.  796. 
The  claim  is  then  in  suit  for  its  collection. 
Though  the  creditor  himself  has  not  begun 
the  suit,  it  has  been  properly  begun  on  his 
behalf.  His  hands  are  tied  from  instituting 
an  Independent  suit  Why  should  time  run 
against  him?  The  suit  has  been  brought  for 
him  as  effectually  as  he  could  have  brought 
It  in  his  own  behalf.  A  suit  has  been  insti- 
tuted on  his  claim.  The  institution  of  that 
suit  stops  the  running  of  the  statute  of  lim- 
itations. 

It  was  not  essential  that  the  judgment 
liens  held  by  defendants  be  asserted  by  an- 
swers filed  in  the  cause.  Plaintiffs  had  as- 
serted these  liens  in  the  amended  bill.  So 
the  fact  that  answers  in  relation  to  these 
judgments  were  not  filed  within  ten  years 
from  the  dates  of  the  judgments,  does  not 
make  them  barred.  We  have  shown  that 
these  judgment  claims  were  in  suit  The 
statute*  had  ceased  to  run.  The  answers  did 
not  originally  put  them  in  suit 

In  Forman  t.  Brewer,  62  N.  J.  Eq.  748,  48 
AtL  1012,  90  Am.  St  Rep.  475,  a  case  very 
similar  to  the  one  at  hand  Is  found.  There 
the  judgments  were  impleaded  by  the  plain- 
tiff's bill  within  the  period  of  the  statutory 
limitation.  It  was  urged  that  the  judgments 
were  barred  when  the  answers  in  relation  to 
them  were  filed.  But  the  court  held  that 
the  statute  ceased  to  run  when  the  bill  im- 
pleaded the  judgments  for  adjudication  in 
relation  to  the  land  involved.  Quite  applica- 
ble here  is  the  principle  announced  in  that 
case:  "When  a  claim  is  submitted  to  the  ju- 
risdiction of  a  court  for  determination,  the 
common  statute  of  limitations,  and  the  an- 
alogous bars  and  presumptions  in  equity  and 
at  law,  are  regarded,  for  all  purposes  of  the 
pending  litigation,  as  having  ceased  to  oper- 
ate against  the  claim,  so  that,  if  it  be  not 
then,  barred,  the  subsequent  lapse  of  time 
will  not  defeat  it." 

[S]  That  one  lien  creditor  may  by  his  bill 
Implead  the  lien  claim  of  another  so  as  to 
stop  the  running  of  the  statute  is  illustrated 
In  a  Virginia  case,  wherein  it  is  held:  "A  suit 
by  a  subcontractor  to  enforce  a  mechanic's 
lien  which  has  been  duly  recorded,  to  which 
the  general  contractor  is  made  a  party  de- 
fendant, and  his  recorded  lien  properly  set 
forth  in  the  bill,  stops  the  act  of  limitations 
from  running  not  only  on  the  complainant's 
lien,  but  also  on  the  lien  of  the  general  con- 
tractor, and  all  claiming  as  contractors  un- 
der him,  and  operates  to  suspend  any  further 


suit  by  any  one  or  more  of  them  during  the 
pendency  of  the  suit  instituted  by  the  sub- 
contractor." Spiller  v.  Wells,  96  Va.  598,  32* 
S.  E.  46,  70  Am.  St  Rep.  878.  A  remark  by 
Judge  Keith  in  that  case  fittingly  applies  to* 
this  suit:  "While  the  suit  is  not  a  general 
creditor's  bill,  and  did  not  affect  the  statute 
of  limitations  as  to  creditors  not  named  as- 
parties  to  it,  there  can  be  no  doubt  that  as 
to  liens  claimed  by  parties  to  it  and  directly 
involved  in  the  suit  the  statute  ceased  to 
run  upon  Its  institution." 

A  considerate  examination  and  review  of 
the  whole  record  leads  us  to  an  affirmance 
of  the  decree. 

(70  W.  Va.  6S7> 

CROUCH  v.  CROUCH. 

(Supreme  Court  of  Appeals  of  West  Virginia*. 

April  2,  1912.) 

(Syllabus  by  tU  Court.) 

Appeal  and  Ebbob  (ft  1009*)—  Review— De- 
obex  in  Equity. 

A  decree  in  equity,  founded  upon  weighty 
inferences  arising  from  well-established  fact* 
and  circumstances,  will  not  be  reversed  for  a 
mere  preponderance  against  the  finding  in  the 
number  of  witnesses  testifying  as  to  a  fact  in 
issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3970-3978;  Dec.  Dig.  * 
1009.*) 

Appeal  from  Circuit  Court,  Brooke  County. 

Suit  by.  Mary  B.  Crouch  against  Joseph  A. 
Crouch.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

J.  B.  Sommerville  and  J.  F.  Cree,  for 
appellant  John  J.  Coniff  and  George  W. 
McCleary,  for  appellee. 

POFFENBAROER,  J.  Deeming  the  plain- 
tiff's  charges  of  cruelty,  made  against  her 
husband  as  ground  for  a  divorce  a  mensa  et 
thoro,  unsustained  by  the  evidence,  the  trial 
court  dismissed  her  bill,  and  she  complain* 
here  on  appeal. 

Her  charges,  supported  by  her  testimony, 
are  substantially  as  follows:  Some  time  aft- 
er their  marriage  he  began  a  systematic 
course  of  ill  treatment,  Inflicted  secretly  up- 
on her  in  the  absence  of  all  other  persons; 
compelled  her  to  teach  school  and  do  the- 
housework,  not  allowing  her  to  employ  help 
at  her  own  expense,  and  so  impaired  her 
health;  forsook  her  bed  and  refused  to  sleep- 
with  her;  for  some  time  made  her  sleep  In  a 
cold  and  rather  dilapidated  room;  refused 
to  provide  clothing  for  her;  cursed  her  when 
she  requested  his  help  in  putting  up  a 
clothes  line  and  when  she  offered  him  money 
to  make  a  small  purchase  for  her;  struck 
her  with  his  fist,  when  she  endeavored  to- 
open  a  door  for  him ;  threatened  to  shoot  her 
and  to  knock  the  top  of  her  head  off  with 
a  poker;  expressed  a  wish  that  she  had  not 
been  able  to  get  out,  when  she  informed  him 
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she  bad  fallen  Into  the  creek;  refused  ever 
to  ha^e  sexual  intercourse  with  her,  though, 
in  her  opinion,  able  to  do  so,  and  cognizant 
of  her  desire  for  children:  threatened  to 
throw  her  in  the  creek,  and  also  out  of  the 
window,  with  effects,  calling  them  "rags"; 
and  called  her  Tile  names,  liar,  bitch,  and 
whore,  on  numerous  occasions.  All  this  the 
defendant  denied  emphatically,  and  the  plain- 
tiff is  corroborated  as  to  only  one  transac- 
tion, and  the  corroborating  evidence  consists 
of  testimony  of  her  brother  and  a  detective, 
employed  for  the  purpose  of  procuring  evi- 
dence sufficient  to  justify  a  divorce. 

This  transaction  is  said  to  have  occurred 
the  evening  before  she  left  her  husband's 
home.  According  to  her  statement,  she  pre- 
pared their  supper,  rather  later  than  usual, 
and  then  requested  him  to  come  and  eat 
Instead  of  doing  so,  he  went  to  bed  in  an 
adjoining  room  and  refused.  The  invitation 
was  repeated  several  times;  he  either  refus- 
ing to  answer  or  responding  with  threats 
and  personal  abuse.  Finally  he  called  her  a 
whore,  and  threatened  to  come  out  and  mash 
her  head  in  with  a  poker.  She  says  she  then 
stepped  out  on  a  bade  porch,  to  which  the 
kitchen  opened,  and  found  there  her  broth- 
er, Hugh  Oram,  and  the  detective,  J.  A. 
Kraver.  These  two  men  say  they  heard 
part  of  the  conversation  between  the  hus- 
band and  wife,  and  admit  they  went  there 
for  the  purpose  of  seeing  or  hearing  some- 
thing to  which  they  could  testify  in  favor  of 
the  latter.  Orum  says  they  went  there  to 
protect  his  sister,  but  also  admits  they  were 
looking  for  evidence.  Neither  of  them  enter- 
ed the  house.  Though  on  the  outside,  and 
near  each  other  all  the  time,  their  testimony 
varies  to  some  extent  As  the  character  and 
extent  of  these  discrepancies  are  not  of 
themselves  controlling,  nor  vitally  impor- 
tant it  would  be  a  waste  of  time,  labor,  and 
space  to  set  them  forth  in  detail.  It  suffices 
to  say  Orum  does  not  testify  to  having  seen 
or  heard  all.  that  Kraver  says  he  saw  and 
heard,  and  accounts  for  the  variance  by  say- 
ing he  was  at  times  some  distance  from 
Kraver. 

As  circumstances  bearing  upon  the  ques- 
tion of  veracity,  we  note  the  following: 
Mrs.  Crouch  was  about  40  years  old,  and  her 
husband  about  62  years  old,  when  they  were 
married.  He  was  the  owner  of  a  farm  worth 
about  $20,000,  some  tangible  personal  proper- 
ty, and  money.  His  wife  had  been  a  school 
teacher  for  several  years  before  her  mar- 
riage, and,  at  the  time,  owned  some  real  es- 
tate and  had  saved  some  money.  She  had  in- 
herited a  one-fifth  interest  in  a  farm,  which, 
with  Its  improvements,  is  assessed  for  taxa- 
tion at  more  than  $18,000,  and  has  purchased 
another  one-fifth  Interest  in  the  same  farm. 
Besides,  sbe  owns  two  lots  in  Wellsburg  and 
a  small  tract  of  land,  containing  about  three 
acres.  She  was  teaching  a  country  school 
in  the  neighborhood  at  the  date  of  her  mar- 


riage, in  November,  1905,  and  finished  the 
term  after  her  marriage.  The  next  year  she 
taught  a  different  neighboring  school,  and 
the  second  year  after  marriage  again  taught 
the  school  she  was  teaching  when  married. 
This  ended  in  the  spring  of  1908.  She  left 
her  husband  October  29,  1908.  By  her  own 
admissions,  this  teaching  was  voluntary. 
She  says  she  taught  only  because  she  knew 
her  husband  desired  her  to  do  so  and  procur- 
ed the  employment  for  her.  She  testifies  to 
no  protest  on  her  part,  nor  coercion  on  the 
part  of  her  husband.  She  found  fault  with 
his  liberality  toward  a  boy  or  young  man 
whom  he  had,  it  seems,  partially  raised,  and 
for  whom  he  had  a  sort  of  fondness,  if  not 
affection.  She  expressed  to  neighbors  anxi- 
ety and  fear  as  to  the  disposition  of  her 
husband's  estate,  and,  he  says,  requested  him 
to  convey  his  farm  to  her  and  then  leave, 
asserting  her  ability  to  manage  it  Two  of 
these  neighbors,  presumptively  credible  per- 
sons, since  no  attempt  was  made  to  impeach 
them,  say  she  endeavored  to  engage  their 
services  in  an  effort  to  obtain  a  divorce  as  a 
measure  of  protection  against  loss  of  her 
prospective  interest  in  her  husband's  estate, 
offering  them,  or  one  of  them,  $25  and  sug- 
gesting procurement  of  the  testimony  of  the 
boy,  Ellison,  in  her  favor.  Later  she  em- 
ployed a  detective  agency,  through  which  tes- 
timony in  support  of  her  bill  for  divorce  and 
alimony  was  procured. 

Several  neighbors  testify  to  the  husband's 
kindliness  of  disposition,  and  his  uniform 
kindness  and  assistance  to  his  wife,  when 
they  were  about  the  home.  He  milked,  made 
fires,  brought  vegetables  from  the  garden  for 
meals,  assisted  in  the  kitchen,  and  actually 
cooked,  sometimes  preparing  her  breakfast* 
during  the  school  term,  before  she  got  up. 
In  bad  weather  he  took  her  part  of  the  way 
to  the  schoolhouse  on  a  horse,  and  met  her 
with  a  horse  on  her  return.  They  were  often 
seen  together,  driving  along  the  road,  and 
visited  neighbors  together.  He  denies  the 
use  of  profanity  since  his  boyhood,  and  per- 
sons who  have  known  him  well  for  years 
corroborate  the  statement  to  the  extent  of 
their  knowledge,  saying  he  was  exceptional 
in  that  respect  Some  of  these  witnesses 
say  she  admitted  kind  treatment  by  her  hus- 
band until  some  time  in  the  last  year  of  her 
residence  with  him,  and  then  suddenly  de- 
clared she  had  never  liked  him  and  never 
could.  In  addition  to  her  own  testimony 
as  to  the  grounds  of  her  complaint,  she  ad- 
duced that  of  her  brother  and  Detective 
Kraver,  and  no  more.  Kraver  was  a  paid 
agent,  and  the  brother  a  very  close  relative. 
Many  of  the  defendant's  witnesses  were  both 
disinterested  and  unrelated. 

That  this  plain,  unsophisticated  old  farm- 
er could  have  successfully  played  the  double 
role,  charged  by  his  wife  and  her  witnesses, 
is  almost  inconceivable.  The  record  of  his 
life,  his  fixed  habits,  his  age,  his  mental 
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slothfulness,  are  all  inconsistent  with  the 
theory  of  the  bill  and  the  plaintiffs  testi- 
mony. No  motive  for  such  imputed  miscon- 
duct on  his  part  is  shown,  other  than  mere 
personal  dislike,  which  he  denies  and  his 
outward  conduct  contradicts.  Some  of  the 
circumstances  related  in  the  testimony  for 
the  defense,  and  partially  admitted  by  the 
plaintiff,  if  true,  are  indicative  of  design  on 
her  part  upon  his  property,  in  both  the  mar- 
riage and  the  suit  for  divorce.  Her  alleged 
effort  to  procure  the  fabrication  of  evidence 
for  divorce  by  neighbors  may  have  been  con- 
summated through  the  detective  agency,  and 
the  evidence  so  procured  tends  to  sustain 
but  a  single  isolated  incident,  shown  by  dis- 
interested witnesses  to  be  wholly  inconsistent 
with  the  man's  nature  and  temperament,  as 
well  as  all  of  his  outward  conduct 

In  this  state  of  the  evidence,  we  perceive 
no  circumstances  of  such  weighty  signifi- 
cance or  controlling  influence  as  to  enable  us 
to  say  the  trial  court  erred  in  its  finding. 
On  the  vital  question,  the  witnesses  numeri- 
cally preponderate  against  the  finding;  but 
we  cannot  say  this  preponderance  should  pre- 
vail over  conflicting  inferences  arising  from 
numerous  inconsistent  facts. 

Perceiving  no  error  in  the  decree,  we  af- 
firm it 


(70  W.  Va.  B7«) 

MTLIUS   t.   MASSILLON  ENGINE  & 

THRESHER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  2,  1912.) 

(Syllabus  by  the  Court.) 

1.  Injunction  (|  26*)— Subjects  of  Relict 

—Action  at  Law. 

A  suit  at  law  can  not  be  enjoined  and 
the  litigation  transferred  to  the  equity  forum 
merely  on  the  assertion  of  defenses  that  are 
pleadable  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  H  24-49,  64-61;   Dec  Dig.  !_26.*J 

2".  Equity  (|  43*)— Jurisdiction— Statutobt 

PB0VI8I0N8. 

Code  1906,  c  126,  II  5  and  6,  does  not 
convert  defenses  cognisable  at  law  before  its 
enactment  into  matters  cognizable  in  equity. 
That  statute  does  not  enlarge  the  jurisdiction 
of  equity  courts. 

[Ed.  Note.— For  other  cases,  see  Equity. 
Cent.  Dig.  tl  121-140,  164-166;  Dec  Dig.  { 
43.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  in  equity  by  Charles  B.  Myliua  against 
the  Massillon  Engine  ft  Thresher  Company 
and  others.  From  decree  for  complainant, 
the  Massillon  Engine  ft  Thresher  Company 
appeals.    Reversed,  and  appeal  dismissed. 

Talbott  ft  Hoover,  for  appellant  W.  B. 
Maxwell,  for  appellee. 

ROBINSON,  J.  The  decree  is  a  final  one 
perpetually  enjoining  an  action  at  law.  The 
law  suit  was  instituted  by  Massillon  Engine 


ft  Thresher  Company  against  Knutti  and  My- 
lius  on  notes-executed  to  that  company  by 
them  for  the  purchase  price  of  a  saw  mill, 
engine  and  boiler.  The  three  notes  involved 
in  this  case  are  the  last  ones  falling  due  in 
a  series  executed  in  that  behalf.  In  a  prior 
action  between  the  same  parties,  judgment  on 
the  other  notes  was  recovered  and  at  least 
partially  collected.  But  the  action  on  these 
last  due  notes  was  met  by  an  injunction  bas-. 
ed  on  a  bill  in-  equity  alleging  total  failure  of 
consideration  as  to  them  growing  out  of 
worthlessness  of  the  machinery.  The  bill 
also  maintained  thut  Mylius  signed  the  notes 
as  surety  only,  and  that  the  company,  by 
exchanging  engines  with  Knutti  without  the 
consent  of  Mylius,  partially  released  the  lien 
of  a  deed  of  trust  that  had  been  given  on  the 
property  as  additional  security  for  the  pay- 
ment of  the  purchase  price,  so  that  Mylius 
as  surety  was  discharged  from  obligation. 

[1]  We  need  not  extensively  consider  the 
record  that  has  been  made  in  this  injunction 
case.  The  demurrer  to  the  bill  should  have 
been  sustained  and  the  bill  dismissed.  The 
matters  alleged  in  the  bill  do  not  warrant 
the  interference  of  an  equity  court  with  the 
law  action.  Both  of  the  defenses  to  the 
notes  relied  on  in  the  bill  are  cognizable  at 
law.  They  furnish  no  grounds  for  trans- 
ferring the  litigation  to  the  equity  forum. 
Pleas  of  total  failure  of  consideration  and 
of  discharge  of  a  surety  by  the  act  of  the 
creditor,  as  to  unsealed  instruments,  are 
pleadable  and  triable  as  defenses  to  an  action 
ac  law.  The  law  court  has  jurisdiction  to 
try  the  case  presented  by  plaintiff's  bill. 
The  defenses  to  the  notes  on  which  the  bill 
is  based  are  legal  ones.  No  purely  equitable 
defense  is  urged.  No  ground  justifying  eq- 
uity cognizance  is  shown. 

[2]  It  is  insisted  that  Code  1906,  c  126, 
H  5  and  6,  justifies  this  attempted  resort  to 
equity,  and  that  those  sections  give  the  right 
to  go  into  equity  regardless  of  an  action  or 
judgment  at  law,  since  failure  of  considera- 
tion is  one  of  the  defenses  relied  on.  These 
sections  do  not  mean  that  a  case  may  be 
carried  from  the  law  court  into  equity 
simply  because  it  involves  one  of  the  defens- 
es mentioned  In  section  6.  Section  6  only 
says  that  the  plea,  though  pleadable  at  law 
under  section  5,  may  be  availed  of  in  equity 
regardless  of  the  law  action  or  a  judgment 
therein  if  it  is  a  plea  cognizable  alone  in  eq- 
uity but  for  section  5.  Plainly,  this  is  what 
that  section  means  wherein  it  says  that* 
though  a  plea  authorized  by  section  5  is  not 
put  in  at  law  by  a  defendant,  "he  shall  not 
be  precluded  from  such  relief  in  equity  a» 
he  would  have  been  entitled  to  if  the  pre- 
ceding section  had  not  been  enacted."  What 
relief  in  equity  on  a  legal  defense  like  total 
failure  of  consideration  as  to  simple  promis- 
sory notes  would  Mylius  have  been  entitled 
to  if  section  5  had  not  been  enacted?    None. 
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The  purely  equitable  defenses  to  which  a 
defendant  was  entitled  prior  to  the  enact- 
ment of  this  statute  were  reserved  to  him  if 
he  did  not  see  fit  to  use  them  at  law  as  that 
statute  permitted  him  to  do.  But  the  stat- 
ute did  not  give  him  right  to  withhold  from 
the  law  action  matters  that  were  primarily 
legal  and  to  avail  himself  of  them  in  equity 
later.  As  to  the  equity  court,  the  statute 
merely  reserved  to  him  matters  primarily 
cognizable  in  equity.  It  gave  him  no  rights 
additional  to  those  he  had  prior  to  the  stat- 
ute, if  he  chose  not  to  avail  himself  of  the 
right  to  plead  at  law  under  the  statute.  It 
did  not  convert  defenses  cognizable  at  law 
into  matters  cognizable  in  equity.  This 
court  has  so  held.  "The  5th  and  6th  sections 
of  chapter  126  of  the  code  of  this  State 
do  not  enlarge  the  jurisdiction  of  courts  of 
equity."  Black  v.  Smith,  13  W.  Va.  780. 
The  5th  section  was  intended  to  allow  a  de- 
fendant by  plea  to  make  defenses  in  a  law 
action  that  were  not  open  to  him  in  that 
forum  before  its  enactment  The  6th  section 
was  intended  to  reserve  to  him  any  equitable 
defense  that  was  let  into  law  by  the  other 
section,  If  he  chose  to  use  it  in  equity  rath- 
er than  at  law  as  the  statute  permitted. 
Clearly,  this  statute  was  only  intended  to 
admit  to  law  actions  certain  defenses  that 
could  not  be  made  in  them  before  the  en- 
actment, but  it  was  never  intended  to  ad- 
mit new  matters  to  the  equity  forum.  Judge 
Snyder,  in  Fisher  v.  Burdett,  21  W.  Va.  626, 
instances  some  of  the  changes  brought  about 
by  it. 

Without  the  statute  Mylius  is  not  entitled 
to  relief  in  equity  against  these  last  due 
simple  promissory  notes  for  the  purchase 
price  of  the  saw  mill,  on  the  ground  only  of 
total  failure  of  consideration  as  to  them; 
for  the  law  vouched  relief  to  him  on  that 
ground  as  against  these  notes.  Since  he  has 
no  right  to  relief  in  equity  without  the  stat- 
ute, he  can  have  none  under*  it  We  have 
seen  that  the  statute  does  not  enlarge  Juris- 
diction in  equity.  It  merely  enlarges  the 
right  to  plead  at  law  and  preserves  any  right 
to  relief  in  equity  that  can  be  pleaded  in 
law  by  that  enlargement  but  is  not  there 
pleaded.  All  that  Mylius  seeks  to  have  liti- 
gated in  his  equity  suit  he  can  completely 
and  adequately  litigate  in  the  law  action. 
He  can  not  transfer  the  controversy  at  his 
pleasure;  for  he  relies  on  nothing  so  partic- 
ularly cognizable  in  equity  that  the  legal 
forum  does  not  afford  him  complete  oppor- 
tunity for  redress.  We  have  said  that  the 
defenses  were  primarily  legal  ones;  but,  even 
if  the"  equity  court  had  concurrent  jurisdic- 
tion of  the  same,  he  could  not  change  the 
forum  without  showing  special  equity  grounds 
in  the  premises.  Prewett  v.  Bank,  66  W.  Va. 
184,  66  S.  B.  231,  135  Am.  St  Rep.  1019. 


Perhaps  we  should  emphasize  the  fact  that 
the  bill  relies  on  a  total  failure  of  consider- 
ation as  to  unsealed  notes  for  a  basis  of  eq- 
uity jurisdiction.  Jt  does  not  set  forth  a 
mere  partial  failure  of  consideration;  but 
it  shows  that  beyond  the  purchase  money  al- 
ready advanced  the  consideration  for  the 
debt  represented  by  these  last  notes  has 
wholly  failed.  It  seems  that  at  common  law 
there  was  resort  to  equity  for  failure  of  con- 
sideration in  part,  even  as  to  parol  contracts. 
Fisher  v.  Burdett,  supra,  21  W.  Va.  at  page 
629;  Bias  v.  Vlckers,  27  W.  Va«456.  An  ad- 
justment of  damages  or  set  off  was  demand- 
ed which,  as  the  practise  then  was,  the  law 
court  could  not  adequately  meet  Evident- 
ly, however,  Mr.  Minor  did  not  so  view  it 
4  Inst.  (3d  Ed.)  793.  But  certain  it  is  that 
at  common  law  a  total  want  or  failure  of 
consideration  as  to  parol  contracts  could  be 
shown  under  the  general  issue  of  non  as- 
sumpsit or  nil  debet  4  Minor's  Inst  (3d 
Ed.)  770.  A  total  failure  of  the  considera- 
tion affords  a  complete  bar  to  an  action  on 
a  simple  contract  and  can  be  shown  at  law. 
See  the  authorities  cited  and  quoted  in  this 
particular  by  Judge  Haymond  in  Black  v. 
Smith,  supra.  Prior  to  the  enactment  of 
Code  1906,  c  126,  |§  5  and  6,  equity  had  no 
general  or  peculiar  jurisdiction  on  the  ground 
of  failure  of  consideration  which  that  stat- 
ute preserved  to  a  defendant  It  was  nec- 
essary to  appeal  to  equity  on  that  ground  as 
to  sealed  contracts,  but  it  was  not  always  so 
as  to  parol  contracts.  If  the  failure  was 
total,  it  furnished  a  complete  legal  defense  in 
bar  of  an  action.  The  statute  gave  no  addi- 
tional equity  powers  in  this  or  any  other 
particular. 

We  observe  that  the  decision  in  Jarrett  v. 
Goodnow,  39  W.  Va.  602,  20  S.  B.  575,  32  L. 
R.  A.  321,  Is  not  in  accord  with  the  prior 
holding  in  Black  v.  Smith,  supra,  to  the  ef- 
fect that  Code  1906,  c.  126,  SI  5  and  6,  gave 
equity  no  enlarged  jurisdiction.  Nor  is  it 
in  accord  with  the  recent  decision  in  Prew- 
ett v.  Bank,  supra.  A  discriminating  re- 
view of  the  subject  leads  to  our  approval 
of  the  application  of  this  statute  as  made  in 
the  two  last  named  cases. 

One  of  the  defenses  asserted  by  Mylius — 
that  he  was  discharged  as  surety  by  the  act 
of  the  creditor  in  releasing  a  security  for 
the  debt — can  have  no  relation  to  the  stat- 
ute cited  and  relied  on  as  affording  equity 
jurisdiction.  As  related  to  notes  not  under 
seal,  it  is  clearly  a  defense  cognizable  at 
law.  It  can  in  no  light  justify  a  necessity 
of  resorting  to  equity.  Parsons  v.  Harrold, 
46  W.  Va.  122,  32  S.  E.  1002;  Glenn  v.  Mor- 
gan, 23  W.  Va.  467. 

The  decree  will  be  reversed,  the  injunc- 
tion dissolved,  the  demurrer  to  the  bill  sus- 
tained, and  the  bill  dismissed. 
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COOK  t.  CHESAPEAKE  &  O.  RY.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  2,  1912.) 

(Syllabus  by  the  Court.) 

Appeal  and  Erbob  (f  1002*)— Review— Con- 
flicting Evidence. 

A  verdict  founded  upon  conflicting  oral 
testimony,  sufficient  to  sustain  it,  cannot  be 
set  aside,  in  the  absence  of  controlling  facts 
or  circumstances,  admitted  or  clearly  estab- 
lished by  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3935-3937;  Dec.  Dig.  § 
1002.*] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  J.  Levi  Cook  against  the  Chesa- 
peake &  Ohio  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Enslow,  Fitzpatrick,  Alderson  &  Baker,  for 
plaintiff  in  error.  File  ft  File,  for  defendant 
In  error. 

POFFENBARGBR,  J.  Alleged  insufficien- 
cy of  the  evidence  to  sustain  the  verdict  Is 
the  basis  of  this  writ  of  error. 

Plaintiff's  mare  was  killed  by  one  of  the 
defendant's  trains,  unaer  the  following  cir- 
cumstances: One  Acord  was  conducting  the 
mare  in  question  and  another  animal  belong- 
ing to  another  person  along  a  highway. 
They  seem  to  have  been  loose  and  he  riding  a 
third  horse,  driving  them  ahead  of  him.  Ap- 
proaching a  railroad  crossing,  he  heard  a 
train  coming  and  called  to  one  Largen,  who 
happened  to  be  there,  to  stop  them.  Largen 
made  an  unsuccessful  attempt  to  do  so. 
Plaintiff's  mare  crossed  the  track  and  fol- 
lowed the  county  road,  paralleling  the  track, 
while  the  other  took  the  track  ahead  of  the 
train.  Strange  to  say,  the  latter  escaped 
and  the  former  was  killed.  At  some  dis- 
tance from  the  crossing,  about  200  yards,  it 
ran  or  jumped  down  a  path  onto  the  track  in 
front  of  the  train  In  a  cut  from  four  to  eight 
feet  deep.  Thus  far  the  witnesses  substan- 
tially agree,  but  there  is  conflict  as  to  other 
material  facts.  According  to  the  testimony 
of  the  train  crew,  the  mare  was  struck  just 
where  she  came  on  the  track.  They  say  she 
fell  on  the  track  only  a  few  feet  ahead  of  the 
train,  and  was  struck  there  and  pushed  along 
the  track  a  short  distance.  At  least  one  wit- 
ness for  the  plaintiff  says  her  tracks  show 
she  came  on  the  railroad  about  117  feet  from 
the  point  at  which  she  was  struck,  and  ran 
that  distance  ahead  of  the  train  and  along 
the  side  of  the  track,  and  he  is  to  Borne  ex- 
tent corroborated  by  other  witnesses.  None 
of  plaintiff's  witnesses  saw  the  train  strike 
her,  it  is  true;  but  their  lack  of  vision  is 
cured  by  evidence  one  of  them,  at  least 
claims  to  have  found  upon  the  ground,  and 
thus  an  issue  of  credibility  for  exclusive  jury 
determination  was  raised,  provided  the  train 
could  have  been  stopped  before  it  struck  her. 


A  witness,  having  had  considerable  experi- 
ence as  a  railroad  man  says  it  could,  and  the 
engine  crew  say  it  was  running  at  a  very  low 
rate  of  speed,  only  4  or  5  miles  per  hour, 
at  the  time  the  mare  came  on  the'  track. 
Though  this  is  denied  by  plaintiff's  witness- 
es, who  say  the  steam  was  cut  off  at  the 
crossing  and  then  immediately  reapplied,  so 
as  to  maintain  a  rate  of  10  to  15  miles  per 
hour,  the  presence  of  the  other  horse  run- 
ning ahead  of  the  train  likely  induced  some 
reduction  of  speed.  However  that  may  be, 
the  train  was  going  up  a  2  per  cent  grade 
at  a  comparatively  low  rate  of  speed,  ano> 
a  man  of  some  railroad  experience  says  it 
could  have  been  stopped  within  the  distance 
named,  though  running  at  the  rate  of  10  to* 
15  miles  per  hour. 

The  state  of  the  evidence  thus  puts  the 
verdict  beyond  court  control,  and  the  judg- 
ment must  therefore  be  affirmed. 
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WEBB  v.  CROUCH  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  2,  1912.) 

(SyUabui  by  the  Court  J 

L  Mortgages  ({  226*)  —  Absolute  Deed  — 
Conveyance  bt  Mortgagee. 

A  mortgagee,  though  his  mortgage  be  in 
form  an  absolute  deed,  may  by  like  absolute 
deed  sell  and  convey  his  mortgage  rights  and 
interests  in  the  property  conveyed,  without  the 
consent,  or  acquiescence,  of  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  611-617;    Dec.  Dig.  |  226.T 

2.  Subrogation  (S  17*)— Rights  of  Second 
Mortgagee— Payment  of  First  Mortgage. 
If  at  the  time  of  such  mortgage  the  prop- 
erty conveyed  be  subject  to  a  prior  mortgage, 
or  deed  of  trust,  the  mortgagee,  by  virtue  of 
his  junior  mortgage,  being  tne  owner  of  the 
equity  of  redemption,  may  pay  off  the  prior 
incumbrance  or  furnish  the  money  or  security 
therefor,  and  >  be  subrogated  to  the  rights  of 
the  creditor  in  such  prior  mortgage. 

.  rBd.  Note.— For  other  cases,   see  Subroga- 
tion, Cent.  Dig.  f|  44-46 ;   Dec.  Dig.  |  17.*] 

S.  Mortgages  (|  116*)— Right  of  Redemp- 
tion. 

Where  a  mortgagor  subsequently  to  the 
mortgage  by  himself  or  his  agent  obtains  from' 
the  mortgagee  credit  or  additional  loans  of 
money,  he  will  not  be  permitted,  on  bill  filed,  to 
redeem  the  property  mortgaged,  except  on 
condition  of  repaying  the  debt  originally  secur- 
ed and  the  debts  and  liabilities  subsequently 
contracted,  unless  the  interests  of  third  parties 
have  intervened  so  as  to  render  it  inequitable 
to  deny  such  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  H  230-232;  Dec  Dig.  f  11W] 

Appeal  from  Circuit  Court,  Raleigh 
County. 

Bill  by  Amelia  O.  Webb  against  E.  H. 
Crouch  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

A.  A.  Lilly,  for  appellant  File  ft  File,  for 
appellees. 
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MILLER,  J.  The  decree  appealed  from 
found  as  facts  alleged  and  proven,  that  the 
•deed  of  January  29,  1906,  calling  for  fifty 
■acres  of  land,  from  plaintiff,  Amelia  C.  Webb 
■and  F.  M.  Webb,  her  husband,  to  defendant, 
A.  P.  Farley,  though  on  its  face  an  absolute 
<deed,  was  in  fact  a  mortgage  given  to  secure 
to  Farley  the  payment  of  $105.00,  repre- 
sented by  the  note  of  Webb  and  wife  to  him; 
that  the  deed  of  February  10,  1906,  from 
said  Farley  and  wife  to  defendant  Crouch, 
also  absolute  on  Its  face,  operated  as  an  as- 
signment of  said  mortgage  to  Crouch,  and 
that  the  subsequent  loan  of  $500.00,  obtain- 
ed by  said  F.  M.  Webb  from  the  Citizens 
Bank  of  Beckley,  endorsed  by  said  Crouch, 
as  set  up  in  his  amended  and  supplemental 
answer,  was  authorized  by  plaintiff,  and  se- 
cured by  him  at  her  Instance  and  request  and 
for  her  benefit,  and  was  afterwards  adopted 
and  ratified  by  her,  and  that  the  money  was 
expended  for  her  benefit;  and,  therefore, 
that  she  was  not  entitled  to  have  said  land 
reconveyed  to  her  by  said  Crouch,  except 
upon  condition  of  the  re-payment  to  him  of 
the  said  sum  of  $500.00,  with  accrued  inter- 
est And  by  said  decree  the  court  also 
proffered  leave  to  plaintiff  to  amend  her 
bill,  so  as  to  tender  to  said  Crouch  said  sum, 
which  was  declined.  Whereupon  the  court 
being  of  opinion  that  she  was  not  entitled  to 
the  relief  prayed  for,  adjudged,  ordered  and 
decreed  that  her  bill  be  dismissed,  but  with- 
out prejudice  to  thereafter  redeem  said  land 
upon  payment  of  said  loan,  and  its  accrued 
interest  And  there  was  also  a  decree 
against  plaintiff  in  favor  of  defendants  for 
costs. 

The  record  shows  that  at  the  time  Webb 
and  wife  conveyed  the  land  to  Farley,  it 
was  subject  to  a  prior  deed  of  trust,  in 
favor  of  one  Sarrett,  to  secure  payment  of 
another  note  executed  by  them  for  $225.00, 
so  that  the  effect  of  the  deed  to  Farley  was 
to  convey  to  him  their  equity  of  redemption 
only. 

The  allegations  and  theory  of  the  plain- 
tiff's bill  were,  that  the  debts  so  secured 
were  primarily  the  debts  of  her  husband; 
that  the  deed  from  Farley  and  wife  to 
Crouch,  not  authorized  by  her,  was  invalid, 
as  against  her  rights  under  a  defeasance 
contract,  executed  by  Farley,  and  that  as 
she  was  not  a  party  to  the  contract  by 
which  her  husband  had  obtained  the  loan  of 
$500.00  from  the  bank,  through  Crouch,  up- 
on the  latter' s  endorsement,  though  upon 
the  credit  of  the  land  to  which  he  had  so 
acquired  the  title,  she  was  entitled  to  have 
the  land  reconveyed  to  her  by  Farley  or  by 
Farley  and  Crouch,  free  of  Incumbrances, 
and  free  of  any  claim  of  Crouch  to  be  repaid 
the  money  for  which  he  had  thus  become 
bound  by  his  endorsement,  regardless  of  the 
fact  that  the  debt  due  Farley  and  the  prior 
deed  of  trust  to  Sarrett  had  been  paid  off 
and  discharged  out  of  that  loan. 


Farley  proves  that  the  deed  was  original- 
ly made  to  him,  to  sell  the  land  or  the  min- 
eral rights,  and  to  obtain  the  money  with 
which  the  grantors  might  pay  off  their  debts, 
but  that  falling  to  secure  a  purchaser,  he 
had  subsequently  executed  the  defeasance 
contract  referred  to,  and  thereafter,  for  the 
further  protection  of  the  grantors  and  to  se- 
cure his  own  debt,  had  conveyed  the  land 
to  Crouch,  taking  from  Crouch  in  favor  of 
the  plaintiff  a  similar  defeasance  contract 
to  the  one  he  had  executed.  The  fact  that 
the  deed  recites  a  consideration  of  $600.00, 
in  hand  paid,  tends  to  support  Farley's 
testimony.  It  is  conceded  that  out  of  the 
loan  so  obtained  through  Crouch  the  Farley 
debt  and  the  Sarrett  debt  had  been  paid; 
that  $100.00  thereof  had  been  placed  to  the 
credit  of  plaintiff's  daughter  in  bank,  to  be 
used  in  an  effort  to  secure  the  release  of  a 
son  from  imprisonment,  and  that  the  residue 
of  the  money  had  been  used  by  plaintiff 
and  her  husband  in  paying  off  other  debts. 

While  it  is  conceded  that  plaintiff  was  not 
personally  present,  and  participating  with 
her  husband  in  his  transaction  with  Crouch, 
both  virtually  admit  that  In  consequence  of 
their  Indebtedness  they  had  previously  talk- 
ed the  matter  over,  and  that  she  had  agreed 
to  become  his  surety  to  obtain  the  money 
from  some  one,  not  distinctly  mentioned,  to 
enable  her  to  get  back  the  title  to  the  land 
and  use  it  as  security  to  raise  the  money 
necessary  to  discharge  their  debts,  and  se- 
cure funds  to  pay  the  expenses  of  obtaining 
the  release  of  their  son  from  prison.  Plain- 
tiff admits  that  she  knew  of  the  deed  from 
Farley  to  Crouch  some  two  years  before 
she  brought  her  present  suit  and  that  she 
had  made  no  objection  thereto,  or  given  any 
notice  of  her  claim  either  to  Farley  or 
Crouch,  and  that  her  husband  had  obtained 
the  loan  of  $500.00  through  Crouch,  without 
any  complaint  or  notice  from  her  to  Crouch, 
repudiating  the  contract  of  her  husband 
with  him. 

After  having  carefully  considered  all  the 
evidence,  with  due  regard  to  the  issues  pre- 
sented by  the  pleadings,  we  are  fully  satisfied 
that  the  decree  below  Is  plainly  right,  and 
ought  to  be  affirmed.  Although  plaintiff  de- 
nies the  authority  of  her  husband  to  bind 
her  for  the  loan  obtained  through  Crouch,  and 
his  oral  testimony  to  some  extent  tends  to 
support  her  contentions,  yet  both  admit  that 
such  a  loan  was  contemplated,  and  that 
both  were  to  become  bound  as  principal  and 
surety  therefor;  besides  .their  prior  and  sub- 
sequent acts  and  conduct,  and  the  use  made 
by  them  of  the  money  obtained  on  said  loan 
are  inconsistent  with  their  theory  of  want  of 
authority  in  the  husband;  and  we  agree  with 
the  court  below,  that  if  plaintiff's  husband 
was  not  specifically  authorized  to  contract 
with  Crouch  his  general  authority  was  ample 
for  the  purpose,  and  that  both  having  ac- 
cepted the  benefits  of  the  contract*  the  land 
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became  bound  for  the  loan,  and  that  Crouch 
to  entitled  to  hold  the  legal  title  thereto 
until  he  to  made  whole. 

[1]  The  rights  of  the  defendant  Crouch  to 
hold  the  land  as  security  must  be  determined 
not  only  by  reference  to  his  contractual 
rights  with  the  parties,  but  also  with  due  re- 
gard to  his  legal  status  respecting  the  title. 
The  deed  to  Farley  being  a  mortgage  in  fact, 
Farley  had  the  lawful  right,  and  the  effect 
of  his  deed  to  Crouch  was  to  sell  and  convey 
to  Crouch  all  his  right,  title  and  interest  in 
the  land,  which  was  the  equity  of  redemption 
invested  in  him,  by  the  deed  from  the  plain- 
tiff and  her  husband,  subject  of  course  to  the 
defeasance  contracts  executed  by  Farley  and 
Crouch.  Farley  did  not  require  the  consent 
and  acquiescence  of  plaintiff  or  her  husband 
to  sell  and  convey  his  mortgage  interest  to 
Crouch.  This  proposition  we  think  fully 
supported  by  authority.  Southern  Bldg.  & 
Loan  Ass'n  v.  Page,  46  W.  Va.  302,  33  S.  E. 
336. 

[2]  This  being  so  Crouch  was  not  a  stran- 
ger to  the  title.  Holding  by  the  deed  from 
Farley  and  wife  he  was  owner  of  the  equity 
of  redemption,  and  was  entitled  to  redeem 
the  land  from  the  prior  mortgage  or  deed  of 
trust,  and  to  be  subrogated  to  the  rights  of 
the  creditor.  The  transaction  between  Webb 
and  wife  and  Crouch,  as  we  understand  the 
evidence,  did  not  actually  take  that  form,  but 
Crouch  furnished  the  money,  or  the  security 
or  means  by  which  the  money  was  obtained 
and  the  debts  secured  by  the  prior  deed  of 
trust  and  the  mortgage  debt  to  Farley  were 
paid.  The  evidence  is  not  as  clear  as  it 
ought  to  have  been  on  this  subject  Crouch 
says  he  gave  a  check  upon  the  bank  for  the 
money ;  Webb  says  he  got  the  money  at  the 
bank,  and  his  evidence  may  imply,  though  he 
does  not  distinctly  say  so,  that  his  note  en- 
dorsed by  Crouch  was  discounted  by  the 
bank,  and  the  money  procured  in  that  way. 
The  cashier  of  a  liquidating  bank  testified, 
that  the  books  of  the  Citizens  Bank  did  not 
show  that  the  note  had  been  discounted.  If, 
as  Crouch  swears,  he  gave  a  check  to  Webb, 
he  probably  took  the  note  and  held  it  for 
collection  on  the  bank.  We  do  not  see,  how- 
ever, that  the  form  of  the  transaction  is  ma- 
terial. The  decree  appealed  from  as  we  have 
seen  decreed  that  the  money  was  due  Crouch; 
he  was  payee  and  endorser  of  the  note,  and 
there  is  no  complaint  of  the  decree  on  this 
score.  The  rule  seems  to  be,  that  where  one 
discharges  the  debt  of  another,  or  out  of 
whose  money  such  debt  has  been  discharged, 
he  is  entitled  by  subrogation  to  the  rights  of 
the  creditor.  Iron  Co.  v.  Wilder,  88  Va.  942, 
14  S.  E.  806 ;  27  Am.  ft  Eng.  Ency.  Law,  203, 
204,  and  notes;  McNeil  v.  Miller,  29  W.  Va. 
480,  2  S.  E.  335. 

[3]  Another  proposition,  well  supported  by 
authority,  and  Justifying  the  decree  appealed 
from,  to,  that  where  a  mortgagor,  subsequently 


to  the  mortgage,  obtains  from  the  mortgagee 
a  subsequent  advance  or  loan  of  money  on 
the  faith  of  the  mortgage,  he  will  not  be 
permitted  on  bill  filed  to  redeem  the  mort- 
gaged property,  except  upon  condition  of  pay- 
ing the  debt  originally  secured,  and  the  debts 
subsequently  contracted,  unless  the  interests 
of  third  parties  have  intervened.  20  Am.  & 
Eng.  Ency.  Law,  966;  11  Id.  230,  231 ;  Cupp 
v.  Lester,  104  Va.  350,  51  S.  E.  840 ;  Shirras 
v.  Caig,  7  Cranch,  35,  3  L.  Ed.  260;  Lee  v. 
Stone,  5  Gill  &  J.  (Md.)  1,  23  Am.  Dec.  589; 
McMillan  &  Son  v.  Jewett,  85  Ala.  476,  5 
South.  145.  In  20  Am.  ft  Eng.  Ency.  Law, 
supra,  it  is  said:  "Where  a  person  entitled 
to  redeem  comes  into  equity  seeking  that  re- 
lief, it  to  now  the  established  rule,  in  the  ab- 
sence of  statutory  provisions  to  the  contrary, 
that  he  must  pay  not  only  the  mortgage  debt 
and  interest  thereon,  but  also  all  other  debts 
due  from  him  to  the  mortgagee,  although  un- 
secured by  the  mortgage ;  the  principle  upon 
which  tl}e  court  proceeds  in  imposing  this 
condition  being  that  *he  who .  asks  equity 
must  do  equity.'"  This' rule  has  been  ap- 
plied in  the  case  of  a  married  woman,  who 
gave  a  mortgage  on  her  separate  estate  to  se- 
cure a  debt  which  she  had  contracted,  and 
afterwards  obtained  a  further  loan  from  the 
mortgagee.  Woodson  v.  Perkins,  5  Grat  3461 
And  the  rule  to  particularly  applicable  where, 
as  in  this  case,  the  mortgage  has  taken  the 
form  of  an  absolute  deed.  McMillan  v.  Jew- 
ett, supra;  27  Cyc.  1375.  These  authorities 
hold,  in  the  class  of  cases  Just  referred  to, 
that  no  form  of  deed  is  necessary  even  to 
convey  the  equity  of  redemption  to  the  mort- 
gagee, "but  this  may  be  accomplished  by  a 
parol  settlement  and  agreement  of  the  par- 
ties, with  a  surrender,  cancellation,  or  de- 
struction of  the  Instrument  of  defeasance,  or 
may  be  established  by  any  circumstances 
showing  that  it  would  be  inequitable  to  al- 
low the  grantor  to  redeem."  27  Cyc.  1375; 
Scanlan  v.  Scanlan,  134  111.  630,  25  N.  E.  652. 
For  these  reasons  we  are  of  opinion  that 
the  decree  below  was  right,  and  that  it  should 
be  affirmed. 


(70  W.  Va.  B70> 

ROUSEY  v.  STILWAGON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  2,  1912.) 

(SyUabv*  by  the  Court.) 

1.  Execution  (8  163*)— -Motion  to  Quash— 
Hearing— Validity  op  Judgment. 

On  a  motion  to  quash  an  execution  issued 
upon  a  judgment  of  a  justice  of  the  peace  by 
the  clerk  of  a  circuit  court  In  whose  office  a 
transcript  of  such  judgment  has  been  filed, 
pursuant  to  section  118,  c.  50,  Code  1906,  the 
court  may  inquire  into  jurisdictional  matters 
affecting  the  validity  of  the  judgment,  and,  if 
the  judgment  is  void,  may  quash  the  execution. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent.  Dig.  %%  473-483;   Dec  Dig.  ft  163.*] 
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2.   JU8TICE8   OF   THE   PEACE    (f   122*)— PbOCE- 

duke  —  Judgment — Process    to    Sustain 
Judgment. 

A  summons  issued   by  a  justice  of   the 

Seace,  which  names  the  magisterial  district, 
ut  not  the  county,  whereto  the  defendant  is 
cited  to  appear,  is  defective;  and  a  default 
judgment  rendered  thereon  is  void. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |{  382-388;  Dec.  Dig.  § 
122.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Ellen  Rousey  against  E.  L.  Stil- 
wagon.  Judgment  for  defendant,  and  plain- 
tiff  brings  error.    Affirmed. 

Blackwood  &  Saunders,  for  plaintiff  In  er- 
ror. Livezey  &  Hogsett,  for  defendant  In 
error. 

WILLIAMS,  J.  This  writ  of  error  was 
awarded,  on  the  petition  of  Ellen  Rousey,  to 
a  judgment  of  the  circuit  court  of  Cabell 
county,  rendered  on  the  13th  of  April,  1910, 
quashing  an  execution  Issued  by  the  clerk 
of  said  court,  upon  a  default  judgment  ren- 
dered by  a  justice  of  the  peace  of  said  coun- 
ty In  her  favor  against  E.  L.  Stilwagon,  a 
transcript  of  which  bad  been  filed  In  said 
clerk's  office,  pursuant  to  section  118,  c.  50, 
Code  1906. 

The  record  presents  the  question  of  the 
sufficiency  of  the  justice's  summons  as  a  no- 
tice to  defendant  of  the  place  at  which  he 
was  summoned  to  appear.  If  the  notice  was 
defective,  the  justice  did  not  lawfully  acquire 
jurisdiction  over  defendant,  and  had  no  au- 
thority to  render  a  default  judgment  Moore 
v.  Holt,  55  W.  Va.  507,  47  S.  E.  251. 

[1]  On  the  motion  to  quash  the  execution, 
due  notice  of  which  had  been  given,  the 
court  could  Inquire  Into  the  justice's  juris- 
diction; and,  if  there  was  lack  of  jurisdic- 
tion, it  would  render  the  judgment  void,  and 
the  court  could  quash  tfce  execution  issued 
thereon  by  the  clerk,  for  an  execution  on  a 
void  judgment  is  a  nullity.  17  Cyc.  1153; 
Baeur  v.  Baeur,  40  Mo.  61;  Holzhour  y. 
Meer,  59  Mo.  434;  Rowe  v.  Peckham,  30 
App.  Div.  173,  51  N.  Y.  Supp.  889;  1  Freeman 
on  Executions  (3d  Ed.)  §  73a;  Blair  v.  Hen- 
derson, 49  W.  Va.  282,  38  S.  E.  552;  Schultze 
y.  State,  43  Md.  295. 

[2]  The  justice's  summons  falls  to  lay  the 
venue  in  any  county.  It  cited  the  defendant 
to  appear  before  the  justice  at  his  office  "in 
the  district  of  Grant,  in  said  county."  But 
the  name  of  the  county  nowhere  appears  on 
the  writ,  and  the  words  "said  county"  are 
therefore  unintelligible.  The  name  of  the 
magisterial  district  alone  Is  not  a  sufficient 
designation  of  the  place  to  which  defendant 
was  summoned.  There  may  be  many  magis- 
terial districts  by  the  name  of  Grant  in  the 
state  of  West  Virginia;  and  the  failure  to 
name  the  county  in  which  the  particular 
magisterial  district  named  is  situate  makes 
uncertain  the  place  Intended,  and  renders  the 
summons  void. 


A  question,  analogous  to  the  one  under 
consideration,  was  decided  by  the  Supreme 
Court  of  Illinois  In  Gill  v.  Hoblit,  23  111.  473, 
In  which  it  was  held  that  a  summons,  issued 
form  Logan  county,  directing  a  sheriff  of 
Cook  county  to  summon  a  defendant  in  his 
county  to  appear  at  Lincoln,  "in  said  coun- 
ty," was  void  The  following  authorities 
relate  to  similar  questions,  and  support  our 
conclusion:  32  Cyc.  431:  20  A.  &  E.  E.  L» 
(1st  Ed.)  510;  Orendorff  v.  Stanberry,  20  111. 
89;  Womsley  v.  Cummins,  J  Ark.  125.  In 
Murdy  v.  McOutcheon,  95  Pa.  435,  a  sum- 
mons, Issued  by  a  justice  of  the  peace,  was 
held  fatally  defective,  because  it  did  not 
name  the  township  in  which  the  justice's 
office  was. 

Moreover,  the  'summons  in  this  case  is  not 
a  substantial  compliance  with  section  26  of 
the  Justice's  Code,  which  prescribes  the 
form  thereof.  In  the  form  a  blank  space  is 
left  for  the  name  of  the  county,  and,  by 
necessary  implication,  the  blank  must  be 
properly  filled  In  order  to  complete  the  sum- 
mons, and  constitute  It  a  substantial  com- 
pliance with  the  mandate  of  the  statute. 

The  judgment  will  be  affirmed. 


(159  N.  C.  74) 
McLEOD  v.  JONES  et  aL 

(Supreme  Court  of  North  Carolina.    April  24, 

1912.) 

1.  Wills   (|  489*)  —  Construction  —  Evi- 
dence. 

In  a  will  making  bequests  to  "Home  Mis- 
sions of  the  Baptist  denomination,"  "Foreign 
Missions  of  the  Baptist  denomination."  and 
"Thomasville  Orphanage,"  instead  of  to  "the 
Home  Mission  Board  of  the  Southern  Baptist 
Convention,"  "the  Foreign  Mission  Board  of 
the  Southern  Baptist  Convention,"  and  "the 
Trustees  of  the  Thomasville  Baptist  Orphan- 
age," there  was  latent  ambiguity  authorizing, 
in  an  action  to  construe  the  will,  the  admission 
of  extrinsic  evidence  including  declarations  of 
the  testator  made  at  the  time  the  will  was  ex- 
ecuted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  t§  1037-1046;    Dec.  Dig.  §  489.*] 

2.  Wills    ($  489*)— Action  to   Constbub— 
Extrinsic  Evidence— Probate  or  Effect. 

Where  there  is  a  latent  ambiguity  in  a 
description  of  the  legatee  in  a  will  authorizing 
the  admission  of  extrinsic  evidence  in  an  ac- 
tion to  construe  the  will,  such  evidence  is  ad- 
mitted, not  to  alter  or  affect  the  construction, 
but  to  apply  the  description  in  the  will  to  the 
intended  legatee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §S  1037-1046;   Dec  Dig.  ft  489.*] 

3.  Wills    (§   105*)— Validity— Designation 
or  Beneficiaries. 

Where  the  intended  beneficiaries  of  a  will 
were  ascertainable  with  certainty  from  its 
terms  aided  by  extrinsic  evidence,  and  the  be- 
quest was  absolute,  no  trust  being  declared  or 
contemplated,  the  fact  that  the  beneficiaries 
were  incorrectly  designated  did  not  make  the 
bequest  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  243;   Dec.  Dig.  $  105.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;   Ferguson,  Judge. 
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Action  by  R.  L.  McLeod,  executor,  to  obtain 
construction  of  the  will  of  Levi  S.  Warner. 
From  the  judgment  rendered,  the  heirs  at 
law  and  next  of  kin  appeal.    Affirmed. 

Civil  action  to  obtain  the  construction  of  the 
last  wDl  and  testament  of  Levi  S.  Warner, 
deceased,  and  assure  the  proper  distribution 
of  his  estate.  It  appeared  that  the  testa- 
tor made  the.  will  In  question  and  died  with- 
out wife  or  children,  leaving  some  sisters 
and  children  of  others  surviving  as  his  next 
of  kin  and  heirs  at  law;  that  the  action  was 
instituted  by  the  executor  named  In  the  will, 
and  for  the  purposes  indicated,  and  the  per- 
sons above  referred  and  the  Home  Mission 
Board  of  the  Southern  Baptist  Convention 
and  the  Foreign  Mission  Board  of  the  South- 
ern Baptist  Convention  and  the  trustees  of 
the  Baptist  Church  at  Carthage,  N.  C,  and 
the  trustees  of  the  Thomasvllle  Baptist  Or- 
phanage were  made  parties  defendant;  that 
the  will,  after  making  several  devises  and 
bequests  to  his  sisters  who  survived  the  tes- 
tator, and  the  children  of  those  deceased, 
contained  the  following  Items,  which  are  the 
special  subjects  of  controversy: 

"8th.  I  will  and  bequeath  one-third  of 
all  the  proceeds  of  the  balance  of  my  real 
and  personal  property  of  every  description 
and  kind  to  Home  Missions  of  the  Baptist  de- 
nomination. 

"9th.  I  will  and  bequeath  one-third  of  all 
the  proceeds  of  the  balance  after  item  7  of 
all  real  and  personal  property  of  every  de- 
scription and  kind  to  Foreign  Missions  of  the 
Baptist  denomination. 

"10th.  I  will  and  bequeath  the  remainder 
of  all  my  real  and  personal  property  of  every 
description  and  kind  to  the  Thomasvllle  Or- 
phanage." 

It  appeared  that  there  would  be  several 
thousand  dollars  affected  by  the  items,  as 
stated.  After  being  charged  by  the  court, 
the  jury  rendered,  in  reference  to  these  items, 
the  following  verdict : 

"(1)  Did  testator  by  the  words  in  item  8 
of  his  will,  'Home  Missions  of  the  Baptist 
denomination,'  intend  'the  Home  Mission 
Board  of  the  Southern  Baptist  Convention,' 
as  alleged?"    Answer:  "Yes." 

"(2)  Did  the  testator  by  the  words  In  the 
ninth  item  of  his  will,  'Foreign  Missions  of 
the  Baptist  denomination/  intend  'the  For- 
eign Mission  Board  of  the  Southern  Baptist 
Convention/   as  alleged?"     Answer:    "Yes." 

"(3)  Did  the  testator  by  the  words  In  the 
tenth  item  of  his  will,  Thomasvllle  Orphan- 
age/ Intend  'The  Trustees  of  the  Thomasvllle 
Baptist  Orphanage,'  as  alleged?"  Answer: 
"Yes." 

Upon  this  verdict,  and  on  the  matters  now 
in  controversy  between  the  parties,  the  court 
entered  judgment  as  follows: 

"(1)  That  the  plaintiff,  as  executor  of  the 
last  will  and  testament  of  Levi  S.  Warner, 
be  and  he  Is  hereby  instructed,  directed,  and 
decreed  to  pay  the  bequest  and  devise  men- 


tioned and  set  forth  in  Item  8  of  the  last  will 
and  testament  of  his  said  testator  to  the  de- 
fendant 'the  Home  Mission  Board  of  the 
Southern  Baptist  Convention.' 

"(2)  That  the  plaintiff,  as  executor  of  the 
last  will  and  testament  of  Levi  S.  Warner, 
be  and  he  is  hereby  instructed,  directed,  and 
decreed  to  pay  the  bequest  and  devise  men- 
tioned and  set  forth  in  Item  9  of  the  last 
will  and  testament  of  his  said  testator  to  the 
defendant,  the  Foreign  Mission  Board  of 
the  Southern  Baptist  Convention.' 

"(3)  That  the  plaintiff,  as  executor  of  the 
last  will  and  testament  of  Levi  S.  Warner, 
be  and  he  is  hereby  instructed,  directed,  and 
decreed  to  pay  the  bequest  and  devise  men- 
tioned and  set  forth  in  item  10  of  the  last 
will  and  testament  of  his  said  testator  to 
the  defendant  'the  Trustees  of  the  Thomas- 
vllle Baptist  Orphanage.'  •  *  *"  And 
from  said  judgment  the  heirs  at  law  and 
next  of  kin  appealed. 

R.  Lb  Burns  and  O.  H.  Humber,  for  ap- 
pellants.   H.  F.  Seawell,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1, 2]  Under  our  decision  the  facts  in  evi- 
dence present  an  Instance  of  a  latent  ambig- 
uity, requiring  and  permitting  the  reception 
of  extrinsic  evidence,  not  to  alter  or  affect  the 
construction,  but  to  apply  the  description  to 
the  intended  donee,  as  designated  by  the  lan- 
guage appearing  in  the  will.  Keith  v.  Scales, 
124  N.  C.  497,  32  S.  E.  809;  TUley  v.  Ellis, 
119  N.  C.  233,  26  S.  E.  29;  Simmons  v.  Alli- 
son, 118  N.  C.  763,  24  S.  E.  716;  Institute  v. 
Norwood,  45  N.  C  66.  And  in  such  case  and 
for  such  purpose  authority  here  and  else- 
where is  to  the  effect  that  the  surrounding 
circumstances  as  well  as  the  declarations  of 
the  testator  are  relevant  to  the  inquiry  and 
especially  where,  as  In  this  case,  they  were 
made  at  the  time*  the  will  was  executed. 
Herring  v.  Williams,  153  N.  C.  231,  69  S.  E. 
140,  138  Am.  St.  Rep.  659;  Holt  v.  Holt,  114 
N.  C.  241,  18  S.  E.  967;  Morgan  v.  Burrows, 
45  Wis.  211,  30  Am.  Rep.  717;  Oriscom  v. 
Evens,  40  N.  J.  Law,  402,  29  Am.  Rep.  251; 
Coulam  v.  Doull,  133  U.  S.  216,  10  Sup.  Ct 
253,  33  L.  Ed.  596;  Covert  v.  Sebern  et  al., 
73  Iowa,  564,  35  N.  W.  636;  Vernor  v.  Henry, 
3  Watts  (Pa.)  385;  Chappell  v.  Missionary 
Society,  3  Ind.  App.  356,  29  N.  E.  924,  50 
Am.  St  Rep.  276;  Allen  v.  Allen,  40  Eng. 
Common  Law,  92;  Chamberlain's  Best  on 
Evidence,  p.  222;  1  Williams  on  Executors,  p. 
424;  Jones  on  Evidence  (2d  Ed.)  $  479;  Gard- 
ner on  Wills,  pp.  387,  391,  395. 

[3]  It  appeared  In  evidence  that  Foreign 
Missions  was  a  well-recognized  and  beneficent 
charity,  established  and  administered  by  the 
Missionary  Baptist  Church  of  the  South 
through  the  "Foreign  Mission  Board  of  the 
Southern  Baptist  Convention,"  an  agency  In- 
corporated for  the  purpose,  and  that  "Home 
Missions"  was  a  like  charity,  administered 
by  like  agency,  entitled  <(The  Home  Mission 
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Board  of  the  Southern  Baptist  Convention"; 
that  collections  and  donations  for  these 
charities  had  and  made  by  the  local  churches 
were  remitted  to  Mr.  Walters  Durham,  the 
treasurer  of  the  State  Baptist  Convention  at 
Raleigh,  and  he,  in  turn,  remitted  the  Home 
Mission  money  to  the  treasurer  of  the  Home 
Mission  Board  at  Atlanta,  Ga.,  and  the  For- 
eign Mission  money  was  sent  to  the  treasur- 
er of  the  Foreign  Mission  Board  at  Rich- 
mond, Va.;  that  the  testator  attended  and 
was  for  a  long  time  a  member  of  the  Bap- 
tist Church  at  Bethlehem,  Moore  county,  N. 
C,  taught  in  the  Sunday  school,  and  made 
gifts  and  subscriptions  to  its  church  work, 
including  Foreign  Missions,  Home  Missions, 
State  Missions,  Orphanage,  and  other  causes, 
the  witness  stating  "that  this  church  at  Beth- 
lehem was  the  Missionary  Baptist  Church, 
and  that  he  knew  of  no  other  Baptist 
Church  among  the  white  people  in  that  sec- 
tion of  the  state."  It  was  made  to  appear, 
further,  that  the  Missionary  Baptists  of  the 
state  maintained  an  orphanage  at  Thomas- 
ville,  N.  C,  incorporated  under  the  style  and 
title  of  "The  Trustees  of  the  Thomasville 
Baptist  Orphanage,''  the  only  orphanage  of 
any  kind  maintained  at  Thomasville,  and,  on 
consideration  of  the  facts  in  evidence,  the 
habits  and  customs  of  the  testator,  his  church 
affiliation,  and  his  direct  declarations  re- 
ferred to,  there  is  no  room  for  doubt  as  to 
the  testator's  mind  and  will,  and  that  the 
intended  donees  have  been  correctly  ascer- 
tained and  declared  by  the  verdict  We  were 
referred  by  counsel  to  several  decisions  in 
this  state  and  elsewhere,  as  in  Bridges  v. 
Pleasants,  39  N.  C.  26,  44  Am.  Dec.  94;  Meth- 
odist Church  v.  Baker  et  al.,  91  Md.  539,  46 
Atl.  1020,  to  the  effect  that  when  a  testator 
has  evinced  an  evident  desire  to  create  or 
establish  a  trust,  and  the  will  is  so  indefinite 
in  its  scheme  or  as  to  the  beneficiaries  who 
are  contemplated  that  a  court  is  unable,  ei- 
ther from  the  terms  of  the  will  or  by  aid 
of  extrinsic  evidence,  to  ascertain  or  en- 
force the  mind  and  purpose  of  the  testator, 
such  a  provision,  so  expressed,  must  fail. 
These  and  like  cases  are  referred  to  by  the 
present  Chief  Justice  in  the  well-considered 
opinion  of  Keith  v.  Scales,  as  follows:  "There 
are  numerous  cases  where  the  testator  does 
not  select  the  object  of  his  bounty,  but  at- 
tempts to  leave  it  to  his  executors  or  trus- 
tees to  select  the  purpose  or  class,  and  this 
is  too  indefinite,  and  the  devise  is  void  be- 
cause no  one  can  appoint  another  to  make  a 
will  for  him."  In  the  present  case  there  is 
no  trust  declared  or  contemplated  (St  James 
v.  Bagley,  138  N.  a  384,  50  S.  E.  841,  70  L. 
R.  A  160);  but  it  is  a  direct  bequest  in  ab- 
solute ownership  to  a  lawful,  beneficent,  and 
well-ascertained  charity,  established  and  ad- 
ministered by  one  of  the  great  religious  de- 
nominations of  the  country,  and,  as  stated, 
the  facts  In  evidence  leave  no  doubt  as  to  the 
intended  beneficiaries  of  the  testator's  boun- 


ty. The  case  is  controlled  by  the  authori- 
ties cited,  and  Gilmer  v.  Stone,  120  U.  S. 
586,  7  Sup.  Ct  689,  30  L.  Ed.  73&  is  also  a 
direct  authority  in  approval  of  the  decision. 
There  is  no  error,  and  the  judgment  is  af- 
firmed. 
No  error. 


(169  N.  C.  68> 

TEMPLETON  v.  BEARD  et  al.,  Ooonty 

Com'rs. 

(Supreme  Court  of  North  Carolina.    April  24, 

1912.) 

1.  Highways  (§  198*)— Bridges  (§  37*)— 
Torts— Defective  Road  ob  Bridge. 

A  county,  in  the  absence  of  statute,  is  not 
liable  for  personal  injuries  resulting  from  a 
defective  road  or  bridge. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  ft  504-607;  Dec  Dig.  f  198;* 
Bridges,  Cent  Dig.  §§  103,  105;  Dec.  Dig.  | 
37.*] 

2.  Highways  (§  198*)—  County  Commission - 
ers— Liability  fob  Defective  Road  or 
Bridge. 

County  commissioners  exercising  discre- 
tionary and  quasi  judicial  powers  for  the  pub- 
lic benefit,  in  the  absence  of  statutory  provi- 
sions, are  not  individually  liable  for  personal 
injuries  resulting  from  a  defective  road  or 
bridge,  where  there  is  no  charge  that  they  act- 
ed or  failed  to  act  corruptly  or  of  malice,  how- 
ever erroneous  their  judgment  may  be;  nor 
is  it  material  that  they  sometimes  act  ministeri- 
ally. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {§  504-607;   Dec.  Dig.  §  198.*] 

3.  Bridges  (§  37*)— Justices  of  the  Peace 
(ft  37*)— Jurisdiction. 

An  action  against  a  county  commissioner 
to  recover  the  penalty  of  $200  provided  by 
Revisal  1905,  $  3590,  for  neglect  of  duty,  is 
an  action  ex  contractu,  within  the  jurisdiction 
of  a  justice  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  §1  103-105;  Dec.  Dig.  I  37;*  Jus- 
tices of  the  Peace,  Cent.  Dig.  §§  98-115;  Dec 
Dig.  t  37.*] 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty;  Ferguson,  Judge. 

Action  by  Vennie  Templeton  against  P.  B. 
Beard  and  others,  commissioners  of  Rowan 
county.  Demurrer  to  complaint  sustained, 
and  plaintiff  appeals.    Affirmed. 

Z.  V.  Turlington,  for  appellant  I*  O. 
Caldwell,  for  appellees. 

HOKE,  J.  The  plaintiff  instituted  suit 
against  P.  B.  Beard  and  four  others,  and  for 
her  cause  of  action  alleged  that  during  the 
period  referred  to  defendants  were  the  duly 
qualified  and  acting  commissioners  of  Rowan 

county,  N.  C. ;    that  on  the  day  of 

May,  1909,.  the  public  road  leading  east  from 
Mt  Ulla,  in  Rowan-  county,  was,  and  had 
been  for  several  months  past,  in  a  dangerous 
and  unsafe  condition  at  the  point  where  it 
crosses  Back  creek,  and  was  a  menace  to  the 
public  passing  along  over  said  road,  because 
of  the  great  need  of  a  bridge  across  said 
creek,  which  fact  was  well  known  to  defend- 
ants, above  named,  and  was  negligently,  care- 
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lessly,  and  wantonly,  without  due  regard  to 
the  safety  of  the  public,  allowed  by  them  to 
remain  in  said  dangerous  condition;  that 
the  defendants,  above  named,  well  knew  the 
dangerous  condition  of  the  road  and  the  need 
of  a  bridge  at  that  place,  and  had  assumed 
the  responsibility  therefor,  and  had  agreed 
to  build  a  bridge  at  that  place,  and  had  let 
the  contract  for  the  building  of  said  bridge, 
but  carelessly,  negligently,  and  recklessly 
failed  to  have  said  bridge  built- for  a  long 
period  of  time  after  the  contract  for  same 
had  been  let,  to  wit,  for  the  period  of  about 
six  months,  well  knowing  that  the  safety  of 
the  public  was  Imperiled  by  this  long  delay; 

that  on  or  about  the  — day  of  May, 

1909,  Miss  Vennie  Templeton,  while  attempt- 
ing to  cross  the  said  creek  at  the  point  above 
named,  drove  her  horse  into  the  said  ford, 
when  her  horse,  on  account  of  the  dangerous 
condition  of  the  aforesaid  ford,  lost  his  life, 
and  the  said  plaintiff  in  this  action  was 
greatly  damaged*  to  wit,  in  the  sum  of 
$300. 

[1,2]  On  these  facts,  alleged  in  the  com- 
plaint and  made  the  basis  of  plaintiff's  de- 
mand, the  county  of  Rowan  is  not  liable  on 
the  principle  declared  and  approved  in  the 
well-considered  case  of  White  v.  Commis- 
sioners, 90  N.  O.  437,  47  Am.  Rep.  534,  and 
many  others  of  like  purport.  Nor  will -the 
action  lie  against  the  members  of  the  board 
as  individuals,  because  there  is  no  averment 
that  defendants  acted  or  failed  to  act  "cor- 
ruptly or  of  malice."  The  case  presented  is 
one  involving  the  exercise  of  discretionary 
powers  conferred  upon  the  board  for  the  pub- 
lic benefit ;  and  it  Is  very  generally  recogniz- 
ed In  such  case  that,  in  the  absence  of  statu- 
tory provision,  even  ministerial  officers,  act- 
ing on  questions  arising  properly  within  their 
jurisdiction,  are  not  liable  to  suit  by  individ- 
uals, without  an  averment  of  that  kind.  In 
such  cases,  the  officers  are  sometimes  termed 
"quasi  judicial,"  and  the  general  principle 
applicable  is  stated  by  Mechem  on  Public  Of- 
ficers as  follows:  "The  same  reasons  of  priv- 
ate interest  and  public  policy  which  operate 
to  render  the  judicial  officer  exempt  from 
civil  liability  for  his  judicial  acts  within  his 
jurisdiction  apply  to  the  quasi  judicial  of- 
ficer as  well ;  and  it  is  well  settled  that  the 
quasi  judicial  officer  cannot  be  called  upon  to 
respond  in  damages  to  the  private  individual 
for  the  honest  exercise  of  his  judgment  with- 
in his  jurisdiction,  however  erroneous  or  mis- 
guided his  judgment  may  be.  The  name  ap- 
plied to  the  office  or  the  officer  is  immaterial. 
The  question  depends,  in  each  case,  upon  the 
character  of  the  act  If  it  be  judicial  or 
quasi  judicial  in  its  nature,  the  officer  acts 
judicially,  and  is  exempt  Neither  is  it  ma- 
terial that  the  officer  usually  or  often  acts 
ministerially;  in  those  cases  in  which  he 
does  act  judicially  he  is  nevertheless  ex- 
empt"   A  statement  approved  in  numerous 


decisions  here  and  elsewhere.  Hudson  v. 
McArthur,  152  N.  O.  445,  67  S.  B.  995,  28  I* 
R.  A.  (N.  S.)  115;  Raynsford  v._  Phelps,  43 
Mich.  342,  5  N.  W.  403,  38  Am.  Rep.  189; 
Baker  and  Others  v.  State,  27  Ind.  485 ;  28 
Cyc.  p.  466. 

[3]  Section  3590  of  the  Revisal  enacts: 
"If  any  county  commissioner  shall  neglect  to 
perform  any  duty  required  of  him  by  law  as 
a  member  of  the  board,  he  shall  be  guilty  of 
a  misdemeanor,  and  shall  also  be  liable  to  a 
penalty  of  two  hundred  dollars  for  each  of- 
fense, to  be  paid  to  any  person  who  shall  sue 
for  the  same."  And  it  may  be  that,  unless 
barred  by  the  statute  of  limitation,  the  plain- 
tiff, on  the  facts  stated  in  the  complaint, 
might  be  allowed  to  recover  against  each 
commissioner  the  penalty  of  $200,  as  provid- 
ed by  the  statute.  Staton  v.  Wimberly,  122 
N.  C.  107,  29  S.  B.  63;  Bray  v.  Barnard,  109 
N.  C.  44,  13  S.  B.  729;  Bray  v.  Creekmore, 
109  N.  G.  49,  13  S.  B.  723.  But,  under  our 
authorities,  an  action  of  this  character  is 
held  to  be  one  ex  contractu,  and  original  ju- 
risdiction for  such  a  claim  is  within  the  ju- 
risdiction of  a  justice  of  the  peace ;  and  the 
position  is  therefore  not  open  to  plaintiff  on 
this  record.  Katzenstein  v.  Railroad,  84  N. 
C.  688.  There  is  no  error,  and  the  judg- 
ment sustaining  the  demurrer  must  be  af- 
firmed. 

Affirmed. 

(1S9  N.  C.  290) 

STEWART  et  ux.  v.  SALISBURY  REALTY 

&  INS.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    April  24. 

1912.) 

1.  Vendor  and  Pubchaskb  (|  37*)— Fraud- 
Caveat  Emptor. 

While  the  doctrine  of  caveat  emptor  ap- 
plies even  to  sales  of  land  where  the  buyer 
and  seller  have  equal  opportunity  and  knowl- 
edge, the  rule  does  not  apply  where  the  vendor, 
who  was  an  expert  on  land  values,  falsely  stat- 
ed as  a  fact  the  price  at  which  he  purchased 
the  property  intending  to  trick  the  purchaser 
into  trade. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ft|  54-60;  Dec.  Dig.  I 
37.*] 

2.  Principal  and  Agent   (f  99*)— Acts  of 
Agent— Binding  Effect. 

An  act  of  an  agent  within  the  scope  of 
his  authority  is  binding  on  his  principal. 

[E3d.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  St  254-261;  Dec  Dig.  § 
99.*] 

3.  Fraud  (§  59*)— Remedy. 

Where  a  vendor  of  real  property,  who  was 
an  expert  in  values,  falsely  represented  to  the 
purchaser,  who  was  unfamiliar  with  the  values 
m  that  locality,  that  he  paid  a  greater  sum  for 
the  land  in  question  than  was  actually  paid,  the 
purchaser,  who  bought  at  a  price  figured  on  a 
certain  advance  on  that  paid  by  the  vendor, 
may,  without  proving  the  actual  value  of  the 
property,  affirm  the  sale  and  recover  the  differ- 
ence between  the  price  which  the  vendor  claim- 
ed to  have  paid  and  that  which  he  actually 
paid. 

[Ed.  Note. — For  other  cases,  see  Fraud.  Cent. 
Dig.  §§  60-62,  64;   Dec.  Dig.  §  59.*] 
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4.  Vendor  and  Pubchaseb  (§  36*)— Fbaud— 
Remedies. 

Or  he  may  at  his  option  rescind  the  sale. 

[Ed.  Note.— Fop  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  40,  52,  53 ;  Dec.  Dig. 
f  36.*] 

5.  Vendob  and  Pubchaseb  (|  125*)— Rescis- 
sion—Effect. 

Where  the  pnrchaser  of  real  estate  re- 
scinded the  contract  because  of  fraudulent  rep- 
resentations of  the  vendor,  the  act  of  rescis- 
sion prevents  him  from  recovering  any  damages 
for  breach  of  contract,  except  special  damages 
which  have  been  sustained,  notwithstanding  the 
rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  §§  228,  232,  233;  Dec 
Dig.  t  125.*] 

6.  Vendob  and  Pubchaseb  ($  125*)— Con- 
TBACT8— Rescission— Binding  Effect. 

Where  the  vendor  of  real  estate  made 
false  representations,  and  the  purchaser  elect- 
ed to  rescind,  the  rescission  Is  binding,  and 
cannot  be  retracted  by  the  purchaser  so  as  to 
allow  him  to  affirm  the  contract  and  sue  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  228,  232,  233;  Dec. 
Dig.  §  125.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  Justice,  Judge. 

Action  by  John  J.  Stewart  and  wife  against 
the  Salisbury  Realty  &  Insurance  Company 
and  another.  From  a  judgment  of  nonsuit, 
plaintiffs  appeal.    Reversed  and  remanded. 

Theo.  F.  Klutta  and  R.  Lee  Wright,  for 
appellants.  Stable  Linn  and  T.  C.  Linn,  for 
appellees. 

BROWN,  J.  The  plaintiff  alleges  in  his 
complaint,  and  offers  evidence  tending  to 
prove,  that'  about  October  13,  1910,  he  con- 
tracted to  purchase  from  the  defendant  com- 
pany, through  its  salesman  and  agent,  the 
defendant  Hamilton,  certain  real  estate  in 
Salisbury,  N.  C,  called  the  "Trexler  prop- 
erty*'; that  after  much  negotiating  the  de- 
fendant agreed  to  sell  the  property  to  the 
plaintiffs,  at  an  advance  of  $300  above  the 
cash  price,  which  offer  the  plaintiffs  accept- 
ed. Plaintiff  further  states  that  the  agent, 
Hamilton,  told  him  that  the  company  had 
recently  paid  $3,500  cash  for  the  property 
to  Trexler;  that  the  plaintiff  was  ignorant 
of  real  estate  values  in  Salisbury,  and,  rely- 
ing upon  the  statements  and  representations 
of  Hamilton,  closed  the  trade;  that  a  deed 
was  executed  to  plaintiff  Grace  M.  Stewart, 
wife  of  John  J.  Stewart,  and  they  executed 
note  and  mortgage  to  the  company  for  the 
$3,800  on  the  Trexler  property  and  additional 
landed  security. 

[1]  Plaintiff  avers,  and  offers  evidence  to 
prove,  that  the  defendants  paid  only  $2,750 
for  the  Trexler  property,  and  that  its  agent 
intentionally  and  falsely  misrepresented  the 
cost  price  of  said  property  for  the  purpose  of 
cheating  and  defrauding  plaintiff.  The  de- 
fendants contend  that  the  evidence  of  fraud 
is  insufficient  to  carry  the  case  to  the  jury, 
and  that  the  doctrine  of  caveat  emptor  ap- 


plies. We  recognize  the  general  doctrine 
that  the  rule  of  caveat  emptor,  is  applied  by 
the  courts,  even  in  respect  to  sales  of  land 
when  the  buyer  and  seller  have  equal  op- 
portunity of  knowledge,  and  where  the  buyer 
makes  examination,  and  when  the  represen- 
tations concern  the  value  of  land,  its  con- 
dition, or  adaptation  to  particular  uses, 
which  are  largely  matters  of  opinion,  and 
estimates  as  to  which  men  may  differ.  Cool- 
ey  on  Torts,  $  487 ;  Smith  on  Frauds,  p.  191. 
The  evidence  offered,  we  think,  is  potent 
enough  to  take  this  case  out  of  this  rule. 
Taken  in  its  most  favorable  light  for  the 
plaintiffs,  it  shows  that  the  purchaser  was 
ignorant  of  real  estate  values  in  Salisbury; 
that  he  was  dealing  with  an  expert;  that  he 
relied  upon  the  representations  of  such  ex- 
pert as  to  the  actual  price  recently  paid  for 
the  property;  that  such  price  was  falsely  and 
fraudulently  represented  to  be  $750  more 
than  the  true  cost,  and  it  is  fairly  to  be  in- 
ferred that  such  false  representations  were 
made  with  intent  to  deceive  plaintiff,  and 
induce  him  to  believe  he  was  making  a  good 
trade.  It  is  true  that  a  purchaser  will  not 
be  allowed  to  rescind  his  trade,  or  recover 
damages,  simply  because  he  has  not  made  a 
good  one,  but,  where  he  has  been  tricked  in- 
to  making  a  trade  he  otherwise  would  not 
have  made,  the  law  generally  affords  some 
measure  of  relief..  We  think  the  evidence  in 
this  case  tends  to  prove  that  the  misrepre- 
sentations were  made  by  Hamilton,  the  agent 
of  defendant  company;  that  they  were  false 
and  made  with  a  fraudulent  purpose;  that 
they  were  calculated  to,  and  did,  deceive; 
and  that  they  were  relied  on,  and  acted  up- 
on, by  the  plaintiff.  May  v.  Loomis,  140  N. 
C.  352,  52  S.  E.  728;  Terault  v.  Seip,  74  S.  B. 
3;  Whltehurst  v.  Insurance ,  Co.,  140  N.  C. 
276,  62  S.  B.  1067. 

[2]  The  evidence,  furthermore,  tends  to 
prove  that  Hamilton  was  the  agent  of  the 
codefendant,  that  he  was  acting  within  the 
scope  of  his  agency,  and  that  his  principal 
reaped  the  benefit  of,  and  therefore  should  be 
bound  by,  his  acts.  Brlte  v.  Penny,  72  S.  E. 
964;  Bowers  v.  Lumber  Co.,  152  N.  C.  607, 
68  S.  El  19.  If  the  facts  be  found  by  a 
jury  under  appropriate  issues  in  favor:  of  the 
plaintiffs,  what  remedy  have  they? 

[3,  4]  The  learned  counsel  for  the  plaintiffs 
argued  with  much  force  that  the  plaintiffs 
can  recover  in  this  action  the  sum  of  $750, 
the  difference  between  the  actual  cost  of  the 
property,  and  the  $3,500,  its  fictitious  cost,  and 
that  this  is  true,  notwithstanding  the  fact 
that  the  plaintiffs  have  offered  no  evidence 
tending  to  prove  that  the  actual  value  of 
the  property  was  less  than  $3,800,  the  price 
which  the  plaintiffs  were  induced  to  pay. 
This  position  finds  strong  support  in  a  case 
decided  by  the  Supreme  Court  of  Maryland, 
which  appears  to  be  on  all  fours  with  the 
one  at  bar.  Pendergast  v.  Reed,  29  Md.  398, 
96  Am.  Dec.  539.     In  that  case  A.  fraudu- 
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lently  represented  the  cost  price  of  a  vessel 
to  have  been  $3r4,006,  and  sold  a  part  of  the 
vessel  to  B.  upon  that  basis.  B.  subsequent- 
ly learned  that  the  cost  price  of  the  vessel 
was  much  less  than  that  which  A.  represent- 
ed it  to  have  been.  There  was  no  evidence 
of  the  actual  value  of  the  vessel.  B.  retained 
his  interest,  and  sued  for  damages.  The 
court  unanimously  held  that  B.  was  entitled 
to  recover  from  A.  for  the  overpayment,  even 
if  the  actual  value  of  the  share  purchased 
.equaled,  or  exceeded,  what  it  would  have 
been  had  the  representation  been  true.  In 
the  opinion  it  is  said:  "It  is  not  simply  the 
case  of  a  false  affirmation  by  a  vendor,  con- 
cerning the  value  of  the  thing  sold,  where 
information  on  the  subject  was  easily  with- 
in the  reach  of  the  vendee,  and  where  the 
law  would  regard  it  the  folly  of  the  latter 
to  credit  the  assertion,  but  of  a  false  repre- 
sentation of  a  material  fact  known  to  the 
defendant,  and  by  means  of  which  the  plain- 
tiff was  induced  to  part  with  his  money. 
The  very  essence  of  the  contract  here  stated 
was  a  purchase  for  certain  considerations  of 
one-eighth  of  the  vessel  at  its  cost  price  to 
the  defendant,  and  a  false  representation  of 
this  price,  inducing  the  plaintiff  to  buy,  work- 
ed an  injury  to  him,  for  which  he  is  entitled 
to  recover,  even  if  the  actual  value  of  the  share 
purchased  equaled  or  exceeded  what  it  would 
have  been,  had  the  representation  been  true. 
He  had  the  right  to  all  the  profits  of  his 
purchase  and  contract  as  he  made  it,  and  it 
is  no  answer  to  his  action  to  say,  though 
the  representation  was  false,  yet  the  actual 
value  of  the  thing  sold  is  equal  to  what 
such  false  representation  induced  him  to 
pay  for  it"  This  case  is  cited  with  ap- 
proval in  notes  in  18  Am.  St  Rep.  655;  also, 
Walker  v.  Pike  County,  139  Fed.  609,  71  C. 
C.  A.  593 ;  Garrett  v.  Wannfried,  67  Mo.  App. 
437.  The  same  principle  is  recognized  in 
Teachout  v.  Van  Hoosen,  76  Iowa,  113,  40 
N.  W.  96,  1  L.  R.  A.  664,  14  Am.  St  Rep. 
206,  and  notes;  Felt  v.  Bell,  205  111.  213,  68 
N.  E.  794;  Thompson  v.  Newell,  118  Mo. 
App.  405,  94  S.  W.  557.  See,  also,  20  Cyc. 
p.  55,  B,  and  notes;  also  case  almost  Identical 
with  the  one  at  bar.  Mason  v.  Thornton,  74 
Ark.  46,  84  S.  W.  1048.  It  would  seem  upon 
the  authorities  that  the  plaintiffs,  if  the  facts 
be  as  appear  in  the  evidence  introduced  by 
them,  are  entitled  to  recover  the  $750,  un- 
less they  have  elected  to  rescind  the  contract 
of  sale.  There  is  no  doubt  in  our  minds 
that  upon  such  facts  the  plaintiffs  would 
have  the  right  to  rescind  the  contract,  have 
the  note  and  mortgage  canceled,  and  restore 
the  property  to  the  defendant 

[5]  But  we  find  it  averred  in  the  complaint 
that  immediately  upon  discovering  the  alleg- 
ed fraud  the  plaintiffs  made  demand  upon 
the  defendant  for  rescission  and  cancellation 
of  the  contract,  and  the  surrender  of  their 
note  and  mortgage,  and  also  tendered  to  the 
defendant  company  a  deed  for  the  premises, 
executed  by  the  plaintiffs.    At  the  same  time 


the  plaintiff  served  upon  the  defendants  the 
following  notice:  "Salisbury,  N.  C,  October 
24,  1910.  To  the  Salisbury  Realty  and  In- 
surance Company:  Take  notice,  that  I  here- 
by demand  a  rescission  and  cancellation  of 
the  house  and  lot  contract — a  cancellation  of 
the  note  and  mortgage  I  gave  you,  and  that 
you  accept  a  deed  from  me  and  wife  for  the 
house  and  lot  you  deeded  us — or  a  reduction 
of  the  amount  of  the  note  and  mortgage  to 
the  correct  sum  of  $3,050.00,  as  per  agreement 
with  your  agent,  as  heretofore  made.  The 
grounds  for  above  are  misrepresentation  and 
deception.  I  hereby  tender  you  deed  in  ac- 
cordance with  the  above.  John  J.  Stewart*" 
It  is  elementary  learning  that,  if  the  plain- 
tiffs rescind  the  contract  upon  their  part, 
they  could  only  have  the  note  and  mort- 
gage canceled,  and  recover  any  money  actu- 
ally paid  upon  it  They  could  not  recover 
damages  for  the  breach  of  the  contract  which 
they  themselves  rescinded.  They  could  not 
recover  damages  for  a  breach  of  contract,  as 
an  action  for  damages  proceeds  upon  an  af- 
firmance of  the  contract  Rescission  will  bar 
an  action  for  damages  when  the  only  damage 
sustained  is  in  not  getting  what  was  bar- 
gained for,  and  no  special  damages  have  been 
proven.  14  Am.  &  B.  p.  170.  But  where  spe* 
clal  damages  have  been  sustained  so  that 
the  party  defrauded  is  damaged,  notwith- 
standing the  rescission,  his  rescission  of  the 
contract  will  not  bar  a  recovery  of  such  spe- 
cial damages.  Railroad  Co.  v.  Hodnett  29 
Ga.  461;  Nash  v.  Title  Insurance  Co.,  163 
Mass.  57fl,  40  N.  B.  1039,  28  L.  R.  A.  753,  47 
Am.  St  Rep.  489;  Warren  v.  Cole,  15  Mich. 
265. 

[6]  The  record  shows  both  from  the  alle- 
gations of  the  plaintiff  and  the  notice  of  Oc- 
tober 24th  that  the  plaintiffs  have  made  a 
binding  election;  that  is  to  say,  election  with 
full  knowledge  of  all  the  facts  from  which 
the  coexisting,  inconsistent,  remedial  rights 
arise.  Railway  Co.  v.  Bernheim,  113  Ala. 
489,  21  South.  405.  It  seems  to  be  well  set- 
tled that  an  election  once  made,  with  knowl- 
edge of  the  facts,  between  coexisting,  reme- 
dial rights,  which  are  inconsistent,  is  irrevo- 
cable and  conclusive,  irrespective  of  intent 
and  constitutes  an  absolute  bar  to  any  action, 
suit  or  proceeding,  based  upon  any  remedial 
right  inconsistent  with  that  asserted  by  the 
election.  15  Cyc.  p.  262;  Moller  v.  Tuska, 
87  N.  Y.  166;  Clausen  v.  Head,  110  Wis. 
405,  85  N.  W.  1028,  84  Am.  St  Rep.  933. 
From  the  authorities  it  is  plain  that  upon 
the  plaintiffs'  own  showing  they  are  not  en- 
titled to  recover  the  $750,  as  they  have  elect- 
ed to  rescind  and  set  aside  the  contract  of 
sale. 

We  are  of  opinion  that  his  -honor  erred  in 
sustaining  the  motion  for  nonsuit,  as  upon 
the  plaintiffs'  evidence  the  cause  should  have 
been  submitted  to  a  jury  upon  appropriate 
issues  of  fraud  and  deceit  raised  by  the 
pleadings. 

Reversed. 
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SPRINKLE  t.  SPRINKLE. 

(Supreme  Court  of  North  Carolina.    April  24, 

1912.) 

1.  Limitation  of  Actions  (I  195*)— Burden 
of  Proof. 

Defendant  having  pleaded  the  statute  of 
limitations,  plaintiff  has  the  burden  of  proving 
the  cause  of  action  accrued  within  the  time 
limited  for  bringing  action;  and  so,  the  action 
being  an  award  of  arbitrators,  he,  if  reiving 
on  the  fact  that  the  submission  was  under 
seal,  or  on  the  fact  that  the  other  arbitrators 
adopted  the  seal  following  the  name  of  one  of 
the  arbitrators  on  the  award,  must  give  evi- 
dence of  such  facts. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §}  711-716;  Dec  Dig.  § 
195.*) 

2.  Limitation  of  Actions   (|  21*)— Award 
of  Arbitrators. 

Action  on  an  award  on  a  submission  to 
arbitration  is  one  on  an  obligation  arising  out 
of  contract,  so  that  the  contract,  the  submis- 
sion, not  being  under  seal,  the  three  years  lim- 
itation prescribed  by  Revisal  1908,  §  395,  sub- 
sec.  1,  applies. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §§  90-99;  Dec  Dig.  § 
21.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Lyon,  Judge. 

Action  by  W.  T.  Sprinkle  against  J.  H. 
Sprinkle.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

See,  also,  74  S.  B.  740. 

This  Is  an  action  to  recover  the  sum  of 
$1,407.37,  with  interest  from  January  28, 
1898;  said  indebtedness  being  evidenced  by 
an  award.  The  matters  giving  rise  to  the 
arbitration  were  the  result  of  mutual  deal- 
ings and  transactions  between  the '  parties 
who  had  been  engaged  in  various  kinds  of 
business  as  partners.  The  award  was  in- 
troduced in  evidence,  and  is  as  follows: 
"Award.  Arbitration  between  W.  T.  Sprinkle 
and  J.  H.  Sprinkle-  has  this  day  been  settled 
as  follows:  That  J.  H.  Sprinkle  shall  pay 
W.  T.  Sprinkle  the  sum  of  $3,000  as  his  part 
of  the  business,  and  $750  as  his'  part  of 
undivided  profits  to  July  15,  1897,  subject 
to  a  credit  of  $2,342.63,  as  agreed  upon.  This 
January  28, 1898.  P.  T.  Lehman.  W.  S.  Mar- 
tin. J.  F.  Griffith.  [Seal.]"  The  follow- 
ing indorsement  is  on  the  award:  "From 
settlement  with  J.  H.  Sprinkle  on  the  10th 
day  of  March,  1903,  page  No.  180,  I  am 
due  J.  H.  Sprinkle  $261.89,  which  I  place  on 
this  arbitration  as  credit" 

Among  other  defenses  the  defendant  plead- 
ed the  three  and  ten  year  statutes  of  limita- 
tion. The  plaintiff,  to  repel  the  application 
of  the  ten-year  statute,  pleaded  a  payment, 
and  introduced  evidence  tending  to  prove 
that  the  indorsement  on  the  award  was  made 
with  the  consent  of  the  defendant  No  evi- 
dence was  introduced  as  to  the  character  of 
the  submission  to  arbitration,  and,  so  far 
as  appears,  it  was  in  parol.  Nor  was  there 
any  evidence  that  the  arbitrators,  Lehman 


and  Martin,  adopted  the  seal  following  the 
name  of  the  arbitrator,  Griffith,  and  there 
is  no  finding  to  this  effect  The  summons 
was  issued  January  20,  1911. 

The  jury  returned  the  following  verdict: 

"(1)  Did  the  defendant  agree  that  the 
credit  of  $261.89  should  go  as  a  credit  on 
the  award,  as  alleged,  of  the  date  March  10, 
1903?"     Answer:     "Yes." 

"(2)  In  what  amount,  If  any,  Is  defendant 
indebted  to  plaintiffr  Answer:  "$2,110.61." 

His  honor  held  upon  the  admitted  facts 
that  the  cause  of  action  was  barred  by  the 
statute  of  limitations,  and  the  plaintiff  ex- 
cepted and  appealed. 

Jones  ft  Patterson,  for  appellant  Manly, 
Hendren  ft  Womble,  for  appellee. 

ALLEN,  J.  [1]  The  defendant  having 
pleaded  the  statute  of  limitations,  the  burden 
was  on  the  plaintiff  to  prove  that  the  cause 
of  action  accrued  within  the  time  limited  for 
bringing  it  Hussey  v.  Kirkman,  95  N.  C. 
66;  House  v.  Arnold,  122  ft.  C.  222,  29  S.  E. 
334.  If  he  relied  on  the  fact  that  the  sub- 
mission to  arbitration  was  under  seal,  or 
that  the  arbitrators  Lehman  and  Martin 
adopted  the  seal,  following  the  name  of  the 
arbitrator  Griffith,  it  was  incumbent  on  him 
to  offer  evidence  of  these  facts,  and  having 
failed  to  do  so,  we  must  consider  the  case  as 
upon  a  submission  and  an  award,  not  under 
seal,  and  in  so  considering  it  the  nature  of 
the  obligation  Imposed  on  the  defendant  will 
aid  In  determining  whether  the  statute  of 
limitations  of  three  years  or  of  ten  years  ap- 
plies. 

[2]  If  it  is  a  liability  established  by  con- 
tract, or  is  an  obligation  arising  out  of  con- 
tract, express  or  implied,  the  contract  not 
being  under  seal,  it  would  seem  to  follow 
that  the  limitation  of  three  years  prescribed 
by  Rev.  1908,  $  395,  subsec.  1,  would  be  ap- 
plicable, which  is  as  follows:  "An  action  up- 
on a  contract  obligation  or  liability,  arising 
out  of  a  contract  express  or  Implied."  In 
District  of  Columbia  v.  Bailey,  171  U.  S. 
170,  18  Sup.  Ct.  868,  43  L.  Ed.  118,  Mr.  Jus- 
tice White  quotes  with  approval  from  Morse 
on  Arbitration  and  Award  that  "a  submis- 
sion is  a  contract"  and  that  "the  submission 
is  the  agreement  of  the  parties  to  refer.  It 
is  therefore  a  contract  and  will  in  general 
be  governed  by  the  law  concerning  contracts" 
— and  from  Whitcher  v.  Whitcher,  49  N.  H. 
176,  6  Am.  Rep.  486.  that  "a  submission  is 
a  contract  between  two  or  more  parties, 
whereby  they  agree  to  refer  the  subject  in 
dispute  to  others,  and  be  bound  by  their 
award,  and  the  submission  Itself  implies  an 
agreement  to  abide  the  result  even  if  no 
such  agreement  were  expressed."  The  ques* 
tion  Is  discussed  in  Tullls  v.  Sewell,  3  Ohio, 
513,  and  the  court  says:  "The  liability  of 
the  defendant  originates  in  the  contract  of 
submission  that  necessarily  must  precede  the 
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award.  It  Is  from  this  contract  that  the 
arbitrators  derive  their  authority  as  judges 
whose  decision  is  to  bind  the  parties.  *  •  * 
It  is  the  submission,  therefore,  that  is  the 
foundation  of  the  right  claimed  by  the  plain- 
tiff, and  it  is  only  in  virtue  of  the  submission 
that  the  subsequent  proceedings  have  a  bind- 
ing force.  The  action  originates  in  the  sub- 
mission, and  ought  to  correspond  in  charac- 
ter with  it  If  it  is  by  deed,  the  remedy 
should  be  by  debt  or  covenant  If  by  parol, 
or  writing  not  under  seal,  it  may  be  by 
assumpsit" 

We  conclude,  therefore,  that  the  cause  of 
action  by  the  plaintiff  is  one  arising  out  of 
a  contract  not  under  seal,  and,  as  more  than 
three  years  elapsed  after  the  date  of  the  al- 
leged payment  before  the  commencement  of 
this  action,  that  the  right  of  recovery  is 
barred. 

The  case  of  Rank  v.  Hill,  2  Watts  &  S. 
(Pa.)  56,  37  Am.  Dec.  483,  principally  relied 
on  by  the  plaintiff,  seems  to  be  in  point  but 
the  decision  was  upon  the  authority  of  Hods- 
den  v.  Harridge,  2  Saund.  64b,  which  was  an 
action  upon  an  award  under  seal,  and  in 
which  it  was  held  that  the  action  was  not 
barred  under. the  Statute  of  21  Jac.  1,  c  16, 
providing  that  "all  actions  of  debt  grounded 
upon  any  lending  or  contract  without  spe- 
cialty shall  be  sued  within  six  years,"  and 
this  statute  was  in  force  in  Pennsylvania. 
Wickersham  v.  Lee,  33  Pa.  422.  The  English 
case  was  based  on  the  language  of  the  stat- 
ute, and,  as  the  award  was  under  seal  and  it 
did  not  appear  that  the  cause  of  action  was 
"grounded  upon  any  lending  or  contract 
without  specialty,"  the  plea  of  the  six-year 
statute  of  limitations  was  not  sustained,  and 
the  Pennsylvania  case  first  referred  to  de- 
pended upon  a  construction  of  the  same  lan- 
guage. 

In  our  opinion  his  honor  decided  correct- 
ly that  upon  the  facts  in  this  record,  the 
limitation  of  three  years  is  applicable,  and 
that  recovery  on  the  cause  of  action  Is 
barred. 

No  error. 


(159  N.  C.  84) 

SPRINKLE  v.   SPRINKLE. 

(Supreme  Court  of  North  Carolina.    April  24, 

1912.) 

Appeal  and  Ebbob  (§  843*)— Review— Mat- 
ters Considered. 

Judgment  having  been  for  defendant  and 
having  been  affirmed  on  plaintiffs  appeal,  de- 
fendant's appeal  from  an  adverse  ruling  in  ad- 
mission of  evidence  will  not  be  considered;  it 
being  unnecessary  to  do  so. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3331-3341;  Dec  Dig.  § 
843.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;   Lyon,  Judge. 
Action  by  W.  T.  Sprinkle  against  J.  H. 


Sprinkle.     From  an  adverse  ruling,  defend- 
ant appeals.    Dismissed. 
See,  also,  74  S.  E.  739. 

Manly,  Hendren  &  Womble,  i  for  appellant. 
Jones- &  Patterson,  for  appellee. 

ALLEN,  J.  The  judgment  of  the  superior 
court  was  in  favor  of  the  defendant,  and  ho 
appeals  from  an  adverse  ruling  in  the  admis- 
sion of  evidence,  which  it  is  not  necessary 
for  us  to  consider,  as  the  judgment  is  af- 
firmed on  the  plaintiff's  appeal. 

Appeal  dismissed. 

(159  N.  C.  265> 

WILKERSON  v.  WILKBRSON. 

(Supreme  Court  of  North  Carolina.    April  24, 

1912.) 

1.  Malicious  PBOsscunoif   ({  37*)— -Termi- 
nation of  Prosecution— Nolle  Prosequi. 

A  nolle  prosequi,  with  leave,  as  well  as 
when  general  or  unqualified,  is  a  sufficient  de- 
termination of  a  prosecution  to  authorise  an 
action  for  malicious  prosecution;  the  suit  be- 
ing terminated  in  bqth  cases. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |§  72-77;   Dec  Dig.  | 

2.  Criminal    Law    (S    302*)— Words   and- 
Phrases— "Nolle  Prosequi." 

A  nolle  prosequi  in  criminal  proceedings 
is  merely  a  declaration  on  the  part  of  the  solic- 
itor that  he  will  not  then  prosecute  the  suit 
farther,  and  is  not  an  acquittal,  although  its- 
effect  is  to  discharge  the  defendant  without 
day. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  688-697;   Dec  Dig.  §  302.* 

For  other  definitions,  see  Words  and  Phrasesr 
vol.  5,  p.  4814.] 

3.  Malicious  Prosecution  <|  72*)— Instruc- 
tion—Probable  Cause. 

In  an  action  for  malicious  prosecution,  the 
court  improperly  charged  that  there  was  not 
probable  cause  for  the  prosecution,  if  the  jury 
found  that  the  defendant  procured  the  arrest 
of  the  plaintiff  on  the  charge  of  stealing  tick-  • 
ets,  and  the  facts  and  circumstances  were  not 
such  as  would  lead  a  man  of  ordinary  cau- 
tion and  prudence  to  believe  that  such  of- 
fense had  been  committed,  but  did  not  state 
what  facts,  if  found  by  the  jury,  would  show 
that  there  was  or  was  not  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious- 
Prosecution,  Cent  Dig.  §§  168-173;  Dec  Dig. 
«  72.*] 

Appeal  from  Superior  Court,  Durham 
County ;   Cooke,  Judge. 

Action  by  Cecil  G.  Wilkerson  against  O.  F. 
Wilkerson.  From  a  judgment  for  plaintiff, 
defendant  appeals.    New  trial. 

J.  Crawford  Biggs  and  Bramham  &  Braw- 
ley,  for  appellant.  Manning  &  Everett  and 
Bryant  &  Brogden,  for  appellee. 

WALKER,  J.  This  is  an  action  for  mali- 
cious prosecution.  The  defendant  had 
caused  the  arrest  and  prosecution  of  the 
plaintiff,  who  was  not  related  to  him,  upon 
the  charge  of  having  feloniously  stolen  cer- 
tain admission  tickets  belonging  to  him  as 
proprietor  of  the  Arcade  Theater  in  Durham. 


•For  other  cases  see  tarns  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  I&dexso 
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[1]  The  criminal  proceedings  were  brought 
before  the  recorder,  and  when  the  solicitor 
stated  that  he  had  not  been  able  to  examine 
the  case,  and  the  defendant  Insisted  upon  an 
Immediate  trial,  a  nol.  pros.,  with  leave,  was 
entered  at  the  suggestion  of  the  recorder,  in 
order  to  preserve  the  rights  of  the  state,  but 
the  prosecution  of  the  case  was  never  re- 
newed. It  Is  now  contended  that  this  was 
not  a  sufficient  determination  of  the  pro- 
ceeding to  authorize  the  bringing  of  this  suit 
It  was  held,  though,  In  Hatch  v.  Cohen,  84 
N.  C.  602,  37  Am.  Rep.  630,  and  Marcus  v. 
Bernstein,  117  N.  C.  31,  23  S.  E.  38,  that  a 
nolle  prosequi  is  a  legal  determination  of  the 
original  suit  within  the  meaning  of  the  law 
concerning  malicious  prosecution.  But  de- 
fendant contends  that  this  rule  does  not  ap- 
ply to  a  nol.  pros,  with  leave,  as  in  the  lat- 
ter case  the  prosecution  is  kept  on  foot,  or, 
in  other  words,  is  not  ended.  This,  we 
think,  Is  a  misapprehension  of  the  true  rea- 
son upon  which  those  cases  were  decided* 

[2]  A  nol.  pros.  In  criminal  proceedings  is 
nothing  but  a  declaration  on  the  part  of  the 
solicitor  that  he  will  not  at  that  time  prose- 
cute the  suit  farther.  Its  effect  is  to  put 
the  defendant  without  day;  that  is,  he  is 
discharged  and  permitted  to  go  whitherso- 
ever he  will,  without  entering  into  a  recog- 
nizance to  appear  at  any  other  time.  It  is 
not  an  acquittal,  it  is  true,  for  he  may  after- 
wards be  again  indicted  for  the  same  of- 
fense, or  fresh  process  may  be  issued  against 
him  upon  the  same  indictment,  and  he  be 
tried  upon  it.  To  prevent  abuse  the  power 
of  the  solicitor  to  issue  new  process  upon 
the  same  bill  is  checked  and  restrained  by 
the  fact  that  a  capias,  after  a  nol.  pros., 
does  not  issue  as  a  matter  of  course  upon 
the  mere  will  and  pleasure  of  the  officer,  but 
only  upon  permission  of  the  court,  which  will 
always  see  that  its  process  is  not  abused  to 
the  oppression  of  the  citizen.  This  was  laid 
down  as  fully  as  we  have  stated  it  in 
State  v.  Thornton,  35  N.  C.  256,  and  ever 
since  has  been  considered  to  be  the  settled 
practice.  The  only  difference  between  a  gen- 
eral or  unqualified  nol.  pros,  and  one  "with 
leave"  is  that  in  the  latter  case  the  leave 
to  Issue  a  capias  upon  the  same  bill  is  given 
by  the  court  In  advance,  Instead  of  upon  a 
special  application  made  afterwards.  State 
v.  Smith,  129  N.  C.  546,  40  S.  E.  1.  Refer- 
ring to  this  kind  of  nol.  pros.,  the  court  in 
State  v.  Smith,  supra,  said:  "While  we  rec- 
ognize the  fact  that  the  courts  should  con- 
trol Its  process,  and  see  that  it  Is  not  used 
to  the  oppression  of  the  citizens  of  the  state, 
it  is  also  necessary  to  so  use  it  as  to  bring 
offenders  to  trial  and  justice.  If  the  court 
thinks  proper  to  grant  such  leave  at  the  time 
the  nol.  pros,  is  entered,  we  do  not  see  why 
it  may  not  do  so;  and  we  do  not  feel  like 
reversing  a  practice  so  universally  adopted 
In  the  state."  The  suit  is  terminated  as 
much  by  one  form  of  entry  as  by  the  other, 
because  in  both  the  prisoner  Is  discharged 


without  day,  and  that  seems  to  be  the  true 
test  In  both  he  can  be  taken  upon  a  fresh 
capias,  in  one  by  special  order,  and  in  the 
other  under  the  general  leave  to  issue.  Our 
opinion  is  therefore  against  the  defendant  on 
this  point. 

[3]  But  we  think  there  is  error  in  the 
charge  of  the  court  upon  the  question  of 
probable  cause.  The  court  charged  the  jury 
as  follows:  "If  you  find  from  the  evidence 
in  this  case,  and  by  the  greater  weight 
thereof,  that  the  defendant  procured  the  ar- 
rest of  the  plaintiff  on  a  charge  of  stealing 
tickets,  and  at  the  time  the  facts  and  cir- 
cumstances were  not  such  as  would  lead  a 
man  of  ordinary  caution  and  prudence  rea- 
sonably to  believe  that  such  offense  had  been 
committed,  and  that  the  plaintiff  was  guilty 
of  committing  the  offense,  then  there  was 
not  probable  cause  for  the  prosecution."  The 
decisions  of  this  and  many  other  courts  are 
to  the  effect  that  the  judge  must  instruct  the 
jury  as  to  what  facts,  if  found  by  them,  will 
show  that  there  was  or  was  not  probable 
cause.  We  have  followed  the  ruling  in  the 
celebrated  case  of  Johnstone  v.  Sutton,  9  T. 
R.  (1  bumf.  &  East)  510,  545,  where  it  was 
held  that  the  question  of  probable  cause  is 
a  mixed  proposition  of  law  and  fact 
Whether  the  circumstances  alleged  to  show 
the  cause  to  be  probable  or  not  probable  are 
true  and  existed  is  a  matter  of  fact;  but 
whether,  supposing  them  to  be  true,  they 
amount  to  a  probable  cause,  is  a  question  of 
law,  and  upon  this  distinction,  Lord  Mans- 
field said,  proceeded  the  case  of  Reynolds  v. 
Kennedy,  1  Wilson,  232.  This  case  was  ap- 
proved in  Stewart  v.  Sonneborn,  98  U.  S. 
187,  25  I*  Ed.  116. 

Following  the  rule  of  Johnstone  v.  Sutton, 
supra,  this  court  decided,  in  Plummer  v. 
Gheen,  10  N.  G.  66,  14  Am.  Dec.  572,  that 
the  parties  are  entitled  to  the  opinion  of  the 
court  upon  the  facts  as  they  may  be  found 
by  the  jury,  as  to  whether  there  was  proba- 
ble cause  or  not ;  and  Chief  Justice  Taylor 
said:  "As  the  question  of  probable  cause  is 
compounded  of  law  and  fact,  the  defendant 
had  a  right  to  the  opinion  of  the  court  dis- 
tinctly on  the  law,  on  the  supposition  that  he 
had  established,  to  the  satisfaction  of  the 
jury,  certain  facts.  Whether  the  circum- 
stances were  true  was  a  question  for  the 
jury.  Whether,  being  true,  they  amounted 
to  probable  cause,  is  a  question  of  law."  In 
the  later  case  of  Beale  v.  Roberson,  29  N.  C. 
280,  the  court  said:  "This  case  brings  up 
again  the  question  whether  probable  cause  is 
matter  of  law,  so  as  to  make  it  the  duty  of 
the  court  to  direct  the  jury  that  if  they 
find  certain  facts  upon  the  evidence,  or  draw 
from  them  certain  other  inferences  of  fact, 
there  is  or  is  not  probable  cause ;  thus  leav- 
ing the  questions  of  fact  to  the  jury,  and 
keeping  their  effect,  in  point  of  reason,  for 
the  decision  of  the  court  as  a  matter  of  law. 
Upon  that  question,  the  opinion  of  the  court 
is  in  the  affirmative,  and  therefore  this  judg- 
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ment  must  be  reversed."  The  court  then  re- 
viewed the  authorities,  and  thus  commented 
upon  them,  and  established  the  rule  as  we 
have  stated  it:  "Such  a  series  of  decisions 
In  our  own  courts  the  same  way  would  pro- 
tect the  doctrine  laid  down  in  them  from  be- 
ing drawn  into  debate  now,  even  if  we  enter- 
tained doubts  oil  its  correctness  originally. 
But,  independent  of  authority,  our  reflections 
satisfy  us  that  the  principle  is  perfectly 
sound.  It  is  a  question  of  reason  whether 
certain  ascertained  facts  and  circumstances 
constitute  a  probable  and  rational  ground  for 
charging  a  particular  person  with  crime." 
And  after  remarking  that  it  is  not  the  prose- 
cutor's belief  of  the  other's  guilt  which  will 
excuse  him,  for  he  must  take  care  that  he 
acts  only  on  a  reasonable  belief,  a  just  sus- 
picion, the  court  further  said :  "Now  our  in- 
quiry is  whether  for  the  determination  of 
the  question  as  to  the  sufficiency  or  the  insuf- 
ficiency of  the  grounds  of  suspicion,  suppos- 
ing them  to  exist  in  fact,  the  court  or  the 
jury  be  the  more  competent;  and  we  think, 
very  clearly,  that  the  court  is,  because  it  is 
a  question  of  general  and  legal  reasoning, 
and  can  best  be  performed  by  those,  whose 
professional  province  and  habit  it  is  to  dis- 
cuss, weigh,  and  decide  on  legal  presump- 
tions. The  only  argument  against  that  is  the 
difficulty  in  cases  of  many  and  complicated 
facts,  and  contradictory  evidence,  as  in  Plum- 
mer  v.  Gheen,  of  properly  separating,  to  the 
comprehension  of  the  jury  and  to  the  satis- 
faction of  the  judge,  the  matters  of  law  and 
fact  But  that  only  proves  the  difficulty  of 
deciding  such  cases,  whether  by  the  court  or 
jury,  and  does  not  at  all  help  us  in  saying 
whether  this  or  that  point  should  be  decided 
by  the  one  or  the  other."  The  court,  there- 
fore, held  upon  the  added  authority  of  Pan- 
ton  v.  Williams,  2  Ad.  &  El.  (N.  S.)  169,  that 
"in  an  action  of  this  sort  the  judge  must  de- 
termine whether  the  facts,  if  proved,  or  any 
of  them,  constitute  such  cause,  leaving  it  to 
the  jury  to  decide  only  whether  the  facts  or 
those  inferred  from  them  exist ;  and,  as  that 
is  so,  when  the  facts  are  few  and  the  case 
simple,  it  cannot  be  otherwise  when  the  facts 
are  numerous  and  complicated.  It  would 
seem,  then,  that  making  a  question  on  this 
subject  must  be  regarded  as  an  attempt  to 
move  fixed  things,  and  cannot  be  successful 
either  in  England  or  here.  As  the  case  goes 
back  to  another  trial,  on  which  the  facts  may 
appear  differently,  we  think  it  unnecessary 
to  consider  those  that  came  out  on  the  for- 
mer trial,  in  reference  to  the  question  of  prob- 
able cause,  further  than  to  remark  that  few 
cases  perhaps  could  better  illustrate  the  dan- 
ger of  leaving  that  question  to  the  discretion 
of  a  jury,  whose  decision  of  it  is  not  sus- 
ceptible of  review  in  another  court."  This 
has  been  considered  as  the  leading  case  upon 
the  subject,  and  has  been  followed  In  all 
subsequent  cases,  as  stating  the  law  correct- 
ly.    The  instruction  in  Beale  v.  Roberson 


was  substantially  like  that  given  In  this  case, 
and  was  held  to  be  erroneous. 

The  following  more  recent  cases  assert  the 
same  doctrine,  and  approve  Beale  v.  Rober- 
son: Swaim  v.  Stafford,  26  N.  G.  392,  Vlckers 
v.  Logan,  44  N.  C.  393,  Bradley  v.  Morris,  44 
N.  0.  395,  and  Jones  v.  Railroad,  125  N.  G. 
227,  34  S.  E.  398,  which  is  directly  in  point. 
In  Smith  v.  Deaver,  49  N.  G.  514,  Judge  Bat- 
tle thus  sums  up  the  matter:  "What  is  prob- 
able cause  Is  a  question  of  law,  to  be  de- 
cided by  the  court  upon  the  facts,  as  they 
may  be  found  by  the  jury.  Beale  v.  Rober- 
son, 29  N.  C.  280;  Vlckers  v.  Logan,  44  N. 
G.  393.  As  a  guide  to  the  court,  it  is  denned 
to  be  'the  existence  of  circumstances  and 
facts  sufficiently  strong  to  excite,  in  a  rea- 
sonable mind,  suspicion  that  the  person 
charged  with  having  been  guilty  was  guilty.* 
It  is  a  case  of  apparent  guilt  as  contradis- 
tinguished from  real  guilt.  It  is  not  essen- 
tial that  there  should  be  positive  evidence  at 
the  time  the  action  is  commenced,  but  the 
guilt  should  be  so  apparent  at  the  time  as 
would  be  sufficient  ground  to  induce  a  ration- 
al and  prudent  man  who  duly  regards  the 
rights  of  others,  as  well  as  his  own  to  insti- 
tute a  prosecution;  not  that  he  knows  the 
fact  necessary  to  insure  a  conviction,  but 
that  there  are  known  to  him  sufficient 
grounds  to  suspect  that  the  person  he  charg- 
es was  guilty  of  the  offense."  The  cases  of 
Brooks  v.  Jones,  33  N.  G.  261;  Kelly  v. 
Traction  Go.,  132  N.  G.  372,  43  S.  E.  923,  and 
Downing  v.  Stone,  152  N.  G.  527,  68  S.  E.  9, 
136  Am.  St  Rep.  841,  21  Ann.  Gas.  753,  cited 
by  plaintiff's  counsel,  do  not  sustain  the  in- 
struction. The  court  in  those  cases  was  deal- 
ing with  a  question  of  malice.  In  Downing 
v.  Stone,  supra,  Justice  Hoke  applies  the  rule 
as  we  have  stated  it  when  he  says :  "Where 
it  Is  proven  that  legal  advice  was  taken  by  a 
prosecutor,  this,  too,  is  a  relevant  circum- 
stance in  connection  with  other  facts,  admit- 
ted or  established,  to  be  considered  by  the 
court  in  determining  the  question  of  proba- 
ble cause.  Morgan  v.  Stewart,  144  N.  G.  424, 
[57  S.  E.  149];  Railroad  v.  Hardware  Go., 
143  N.  C.  58  [55  S.  E.  422]."  He  expressly 
adopts  the  rule  in  Morgan  v.  Stewart,  supra, 
in  the  following  words,  citing  the  cases:  "It 
is  accepted  doctrine  with  us  that  on  facts  ad- 
mitted or  established  the  question  of  proba- 
ble cause  Is  one  of  law  for  the  court.  Jones 
v.  Railroad,  125  N.  G.  229  134  S.  E.  398]; 
Bradley  v.  Morris,  44  N.  G.  395;  Swaim  v. 
Stafford,  26  N.  G.  392."  See,  also,  Newell  on 
Malicious  Prosecution,  §§  276,  277;  16  Am. 
&  Eng.  Enc.  (2d  Ed.)  p.  669.  Unless  we  over- 
rule the  many  cases  which  have  been  decided 
by  us  and  have  settled  the  rule,  we  must 
hold  that  the  judge's  Instruction  was  insuf- 
ficient, and  left  to  the  jury  to  decide  what  he 
should  have  decided  for  them;  that  is, 
whether  upon  any  given  state  of  facts,  which 
may  have  been  found  by  the  jury,  there  was 
or  was  not  probable  cause.  As  it  is,  the  jury 
were  only  required  to  apply  a  definition  of 
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probable  cause  to  the  facts,  without  any  opin- 
ion of  the  court  to  guide  them,  as  to  how  the 
law  considered  the  different  phases  of  the 
evidence.  This  was  a  clear  violation  of  the 
rule,  if  we  are  to  adhere  to  it  We  think 
there  was  evidence  for  the  jury  to  consider 
as  to  whether  there  was  probable  cause  or 
not  The  facts  are  not  complicated,  but  sim- 
ple, and  it  should  not  be  difficult  to  arrange 
them  so  as  to  Inform  the  jury  clearly  upon 
the  law.  This  error  of  the  court  requires  us 
to  remand  the  case  for  a  new  trial.  We  will 
add  that,  in  our  opinion,  there  was  no  posi- 
tive error  in  the  charge  upon  the  question  of 
damages,  although  it  was  not  as  full  and  ex- 
plicit as  it  might  have  been.  We  do  not  un- 
derstand the  charge  to  mean  that  plaintiff 
can  recover  punitive  damages  upon  proof  of 
general  malice,  such  as  would  be  sufficient 
to  establish  liability,  but  only  upon  proof 
of  particular  or  actual  malice,  as  defined  in 
the  cases.  See  Stanford  v.  Grocery  Co.,  143 
N.  G.  419,  55  S.  E.  815,  where  this  question 
is  discussed. 
New  trial. 


(159  N.  C.  «6) 

MOCKSVILLE  LODGE  NO.  134,  1  P.  ft  A. 
M.,  v.  GIBBS  et  al. 

(Supreme  Court  of  North  Carolina.    April  24, 

1912.) 

1.  Injunction  (&  231*)—  Violation— Review 
—Findings. 

Facts  found  by  the  trial  court  and  incor- 
porated in  an  order  adjudging  defendants 
guilty  of  contempt  in  violating  an  injunction 
are  not  reviewable  if  supported  by  evidence. 

[Ed.  Note. — For  other  cases,  see  Injunction. 
Cent.  Dig.  §  517;    Dec.  Dig.  {  231.*] 

2.  Injunction    (J   221*)— Civil  Contempt- 
Violation  op  Injunction. 

An  injunction  becomes  operative  from  the 
time  the  order  is  made  and  not  from  the  date 
of  the  writ  itself,  and  so  a  defendant  against 
whom  an  injunction  is  issued  is  guilty  of  con- 
tempt in  violating  the  order  of  which  he  has 
notice,  though  no  service  has  been  made  on 
him. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §*  445-447;    Dec  Dig.  §  221.*] 

3.  Injunction   (§  230*)— Violation— Notice 
—Evidence. 

In  a  prosecution  for  contempt  in  violating 
an  injunction,  evidence  held  to  warrant  a  find- 
ing that  defendants  knew  that  the  restraining 
order  had  been  made. 

[Bid.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  if  502-616;   Dec  Dig.  *  230.*] 

4.  Injunction    ($   226*)— Violation— Pubo- 
ing  Contempt. 

One  who  violates  a  restraining  order  can- 
not purge  himself  of  the  contempt  by  claiming 
that  he  did  not  intend  to  disregard  the  order 
of  the  court,  for  a  party  is  not  at  liberty,  by 
a  strained  construction  of  words,  to  attempt 
to  escape  the  scope  of  an  injunction  by  in- 
direction. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  §  478;   Dec.  Dig.  *  226.*] 

Appeal  from  Superior  Court,  Davie  Coun- 
ty;   Daniels,  Judge. 


Action  by  the  MocksviHe  Lodge  No.  134, 
A.  F.  &.  A.  M.,  against  G.  R.  Gibbs  and  oth- 
ers. From  an  order  adjudging  defendants 
guilty  of  contempt  in  violating  an  order  re- 
straining them  from  certain  acts,  defendants 
appeal.    Affirmed. 

The  summons  in  this  action  was  issued  on 
the  7th  day  of  August,  1911,  and  on  the 
same  day  an  order  was  signed  by  the  judge 
holding  the  courts  of  the  Tenth  district,  re- 
straining the  defendant  G.  R.  Gibbs,  his 
agents  and  employes,  from  operating  a  merry- 
go-round  or  other  device  upon  the  grounds 
described  in  the  affidavit,  on  the  10th  and 
12th  days  of  August,  1911,  and  from  doing 
or  permitting  to  be  done  by  himself,  his 
agents  or  employes,  anything  tending  to  the 
annoyance  or  disturbance  of  the  picnics  to 
be  held  on  those  grounds  on  those  days. 
The  restraining  order  was  filed  in  the  clerk's 
office  at  Mocksville  on  the  9th  day  of  Au- 
gust, 1911,  and  was  issued  on  that  day.  The 
merry-go-round  referred  to  in  said  order 
was  operated  on  the  10th  day  of  August, 
but  the  respondents  Gibbs  and  Emington 
claim  that  on  the  9th  day  of  August,  1911, 
before  notice  of  the  restraining  order,  the 
said  Gibbs  sold  said  merry-go-round  to  said 
Emington  in  good  faith  and  for  value,  and 
that  it  was  operated  on  the  10th  by  Eming- 
ton as  his  own  property,  while  the  plaintiff 
claims  that  both  Gibbs  and  Emington  knew 
that  the  restraining  order  had  been  Issued 
before  said  sale,  that  the  sale  was  fictitious, 
and  that  Emington  was  acting  as  the  agent 
of  Gibbs  on  August  10,  1911. 

On  the  17th  day  of  August,  1911,  a  notice 
was  issued  to  the  respondents  to  appear  and 
show  cause  why  they  should  not  be  attached 
for  contempt,  and  upon  the  hearing  of  the 
same  the  following  order  was  made:  'This 
cause  coming  on  to  be  heard  before  his  honor, 

F.  A.  Daniels,  judge,  at  chambers  in  Salis- 
bury, N.  C,  on  August  29,  1911,  upon  a  rule 
issued  by  his  honor  against  A.  T.  Grant,  Jr., 

G.  R.  Gibbs,  and  Thomas  Emington  to  show 
cause  why  they  should  not  be  attached  as  for 
contempt  in  disobeying  the  restraining  order 
issued  by  this  court  in  the  above  action  at 
chambers  in  Statesville,  N.  C,  on  the  7th 
day  of  August,  1911,  and  the  writ  of  injunc- 
tion Issued  thereunder  on  the  10th  day  of 
August,  1911,  by  the  clerk  of  the  superior 
court  of  Davie  county,  N.  C,  and  the  rule 
now  being  heard  upon  affidavits  and  other 
proofs  offered  in  evidence,  and  it  appearing 
that  an  order  was  made  by  his  honor  at 
chambers  in  Statesville,  N.  C,  on  the  7th 
day  of  August,  1911,  restraining  the  defend- 
ant G.  R.  Gibbs,  his  agents  and  employes, 
from  operating  a  merry-go-round  or  other  de- 
vice on  the  grounds  described  in  the  affida- 
vits filed  on  the  10th  and  12th  days  of  Au- 
gust, 1911,  and  from  doing  or  permitting  to 
be  done  by  himself,  his  agents  or  employes, 
anything  tending  to  the  annoyance  or  dis- 


•For  other  case*  see  same  topic  and  taction  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Seriea  ft  Rep'r  indexes 
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turbance  of  the  picnics  to  be  held  on  those 
grounds  on  those  days,  and  it  further'  appear- 
ing that  the  respondents  had  full  knowledge 
of  the  filing  of  said  order,  the  same  having 
been  served  on  them,  and  a  rule  to  show 
cause  why  they  should  not  be  attached  for 
contempt  for  disobeying  said  order  having 
been  issued  by  his  honor  at  chambers  in 
Lexington,  N.  C,  on  the  15th  day  of  Au- 
gust, 1911,  and  returnable  before  his  honor, 
F.  A.  Daniels,  in  chambers  in  Salisbury,  N. 
C,  on  the  20th  day  of  August,  1911,  when 
and  where  said  respondents  appeared  and 
made  answer.  The  court  finds  the  following 
facts:  That  respondent  A.  T.  Grant,  Jr.,  Is 
not  guilty  of  any  contempt  of  this  court  or 
of  any  willful  disobedience  of  any  order  or 
process  issued  by  the  court  in  this  cause; 
and  it  is  further  ordered  and  adjudged  that 
said  rule  be  discharged  as  to  the  said  A.  T. 
Grant,  Jr.,  and  that  he  recover  his  costs.  The 
court  finds  the  further  facts,  to  wit:  That 
the  respondents  G.  R.  Gibbs  and  Thomas 
Emlngton  had  notice  of  said  restraining  or- 
der so  issued  by  the  court  as  aforesaid,  cop- 
ies of  the  same  having  been  duly  served  on 
them,  and  that  respondents  G.  R.  Gibbs  and 
Thomas  Emlngton,  whom  the  court  finds  was 
the  agent  of  the  said  Gibbs,  after  said  no- 
tice, did  operate  said  merry-go-round  on  the 
lands  described  in  the  petition  on  the  said 
10th  day  of  August,  1911,  in  willful  dis- 
obedience of  said  restraining  order  of  the 
court,  and  that  after  said  Gibbs  and  Emlng- 
ton had  notice  of  the  granting  of  the  re- 
straining order  in  this  cause,  but  before  it 
had  been  served  on  either  of  said  respond- 
ents, the  said  Gibbs  made  a  pretended  sale 
of  his  merry-go-round  to  said  Emlngton  with 
intent  to  violate  and  evade  said  restraining 
order.  It  is  further  considered,  ordered,  and 
adjudged  by  the  court  that  respondents  G. 
R.  Gibbs  and  Thomas  Emlngton  are  guilty 
and  in  contempt  of  this  court,  and  that  re- 
spondents G.  R.  Gibbs  and  Thomas  Emlng- 
ton each  pay  a  fine  of  $50,  and  that  they 
pay  all  the  costs  of  this  proceeding,  to  be 
taxed  by  the  clerk  of  the  superior  court  of 
Davie  county.  The  said  G.  R.  Gibbs  and 
Thomas  Emlngton  are  committed  to  the  cus- 
tody of  the  sheriff  of  Rowan  county  until 
this  Judgment  is  complied  with.  F.  A.  Dan- 
iels, Judge  Presiding,  Tenth  Judicial  Dis- 
trict" 

The  respondents  excepted  and  appealed, 
and  assigned  the  following  as  errors:  (1) 
That  his  honor  held  that  respondents  should 
pay  all  costs,  including  that  incurred  by  T. 
A.  Grant,  Jr.  (2)  That  there  was  no  suffi- 
cient evidence  to  support  the  findings  of 
fact  as  made  by  his  honor.  (3)  That  his  hon- 
or held  that  respondents  had  not  purged 
themselves  of  the  contempt  alleged  to  have 
been  committed.  (4)  That  his  honor  held 
that  respondents  were  guilty  of  contempt, 
and  adjudged  that  they  should  pay  a  fine 
of  $50  each. 


Graham  &  Devin  and  D.  G.  Brummltt,  for 
appellants.  T.  B.  Bailey  and  E.  L.  Gait  her, 
for  appellee. 

ALLEN,  J.  [1]  The  facts  found  by  his 
honor  and  incorporated  in  his  order  are  am- 
ple to  support  the  conclusion  he  reached, 
and  they  are  not  reviewable,  if  supported  by 
evidence.  Young  v.  Rollins,  90  N.  a  125; 
In  re  Denton,  105  N.  O.  59,  11  S.  B.  244; 
Green  v.  Green,  130  N.  C.  678,  41  S.  B.  784. 
The  respondents  do  not  contest  the  correct- 
ness of  this  rule,  but,  admitting  it,  they  say 
there  is  no  evidence  to  support  the  findings 
that  they  had  notice  of  the  restraining  order 
before  August  10,  1911,  on  which  day  it  Is 
alleged  it  was  violated,  or  that  the  respond- 
ent Emlngton  was  the  agent  of  the  respond- 
ent Gibbs,  or  that  the  sale  to  Emlngton  was 
not  made  in  good  faith  and  for  value. 

[2]  We  must  then  consider  the  evidence, 
not  for  the  purpose  of  reviewing  the  findings 
of  his  honor,  but  to  see  if  there  is  any  evi- 
dence to  support  them,  and*  in  doing  so,  will 
be  guided  by  the  principle  that  it  is  not 
necessary  to  show  legal  service  of  the  re- 
straining order  before  August  10,  1911,  and 
that  it  is  sufficient  to  prove  circumstances 
from  which  it  can  be  reasonably  inferred 
that  the  respondents  had  knowledge  of  the 
fact  that  the  order  had  been  issued,  In  ac- 
cordance with  the  rule  stated  in  High  on 
Injunctions,  i  1421:  "In  considering  the 
question  of  a  defendant's  liability  for  a 
breach  of  Injunction,  it  is  to  be  borne  in  mind 
that  the  injunction  becomes  operative  from 
the  time  of  the  order  being  made,  and  not 
from  the  date  of  the  writ  itself,  or  from  the 
time  of  its  being  drawn  up.  The  mandate 
of  the  court  being  effectual  upon  all  parties 
having  notice  thereof  from  the  time  it  is 
given,  to  fix  defendant's  liability  for  a  viola- 
tion, it  is  only  necessary  to  show  that  be  was 
actually  apprised  of  the  existence  of  the  or- 
der at  the  time  of  committing  the  acts  con- 
stituting the  violation."  And,  again,  in  sec- 
tion 1422:  "Any  means  of  information  where- 
by notice  of  the  order  is  actually  brought 
to  the  knowledge  of  the  parties  enjoined 
would  seem  sufficient  to  meet  the  require- 
ments of  the  rule  above  laid  down.  And  the 
courts  have  uniformly  held  that  it  is  not  req- 
uisite that  a  defendant  against  whom  an  in- 
junction has  been  issued  should  be  officially 
apprised  of  its  existence,  or  be  served  with 
process  in  the  cause  to  render  him  liable 
in  contempt  In  committing  a  breach  of  the 
injunction.  If  defendant  is  informed  of  the 
existence  of  the  order,  although  not  yet 
served  with  process,  it  becomes  operative 
upon  him,  and  he  will  not  be  allowed  to  dis- 
regard or  violate  it.  It  is  enough  to  show 
that  he  has  had  actual  notice  of  the  exist- 
ence of  the  writ,  or  of  the  order  of  the  court 
that  It  should  issue." 

[3]  What,  then,  are  the  circumstances  es- 
tablished by  the  evidence,  if  the  plaintiff's 
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affidavits  are  believed?  (1)  The  summons 
was  issued  on  the  7th  day  of  August,  1011, 
and  was  served  on  the  respondent  Gibbs  on 
the  8th  day  of  August,  1911,  and  on  the 
night  of  that  day  he  (Gibbs)  said,  in  the 
presence  of  J.  H.  Bruce,  "that  the  plaintiffs 
thought  they  had  fixed  to  stop  him  from 
running  his  merry-go-round,  and  that  he  In- 
tended to  run  his  machine  anyway,"  and 
that  "he  had  a  lawyer  to  do  his  fighting." 
(2)  The  restraining  order  was  signed  on  the 
7th  day  of  August,  1911,  and  was  filed  in 
the  office  of  the  clerk  of  the  superior  court 
in  Mocksville  about  9  o'clock  of  the  morning 
of  August  9,  1911,  in  the  presence  of  A.  T. 
Grant,  attorney  for  the  respondents.  (3) 
The  said  attorney  went  from  the  clerk's  of- 
fice to  his  law  office,  and  in  a  few  minutes 
the  respondent  Gibbs  was  In  the  law  office 
in  conference  with  his  attorney;  and  the 
bill  of  sale  from  Gibbs  to  Bmington  was  sign- 
ed about  10  o'clock  of  the  morning  of  the 
same  day.  (4)  The  restraining  order  was 
executed  by  reading  and  delivering  a  copy 
thereof  to  A.  T.  Grant,  Jr.,  Esq.,  as  attorney 
for  G.  R.  Gibbs  and  wife,  August  9,  1911; 
by  reading  to  Mrs.  G.  R.  Gibbs  and  offering 
to  leave  a  copy  with  her  which  she  refused 
to  receive,  not  being  able  to  find  her  hus- 
band, he  being  gone,  August  9,  1911;  by 
reading  to  T.  Emington  and  leaving  a  copy 
of  same  with  him  August  9,  1911;  by  de- 
fendant Gibbs  accepting  service  of  order 
without  reading,  as  he  had  read  the  copy 
served  on  his  wife,  Mrs.  G.  R.  Gibbs,  and  by 
leaving  a  copy  with  him.  This  August.  10, 
1911,  9  p.  m.  (5)  The  merry-go-round  was 
shipped  to  Mocksville  in  the  name  of  the 
"Gibbs  Amusement  Company,"  and  was  ship- 
ped from  Mocksville  to  Graham  on  August 
12,  1911,  in  the  same  name;  and,  when  it 
was  shipped  to  Graham,  10  tickets  were 
bought  for  the  Amusement  Company,  on  one 
of  which  the  respondent  Gibbs  traveled.  (6) 
The  respondent  Bmington  went  to  Mocksville 
as  a  member  of  the  Amusement  Company 
and  left  as  such.  (7)  The  respondent  Gibbs 
continued  to  exercise  control  over  the  merry- 
go-round  after  he  claims  he  made  the  sale 
to  Emington,  and  on  August  11, 1911,  boasted 
In  the  presence  of  Bmington,  and  without 
contradiction  on  his  part,  that  some  kind  of 
legal  papers  had  been  executed  against  him 
for  the  purpose  of  prohibiting  the  operation 
of  the  merry-go-round  on  the  previous  day 
at  Mocksville,  but  that  he  had  very  cleverly 
transferred  the  ownership  of  this  property 
and  had  shown  the  masons  of  MockBville  that 
they  could  not  bluff  him,  and  that  when  an- 
other year  came  around  he  would  have  a 
new  outfit  and  would  put  it  over  them  again. 
There  was  much  evidence  on  the  part  of 
the  respondents,  which,  if  accepted  by  the 
court,  would  have  exonerated  them  from  all 
blame,  but  the  circumstances  we  have  enu- 
merated are  supported  by  evidence,  and 
from  them  it  was  not  unreasonable  to  infer 
and  find  that  the  respondents  knew  of  the 


restraining  order  on  the  9th  day  of  August, 
1911,  and  that  the  pretended  sale  to  Eming- 
ton was  not  in  good  faith,  and  was  for  the 
purpose  of  evading  and  defeating  the  re- 
straining order,  and,  the  court  having  so 
found,  we  cannot  disturb  the  Judgment. 

[4]  Again,  the  respondents  contend  that 
having  disavowed  any  intention  to  disregard 
the  order  of  the  court,  having  "purged  them- 
selves of  the  contempt,"  they  must  go  free. 
If  this  position  can  be  maintained,  the  force 
and  effect  of  a  restraining  order  will  be 
measured  by  the  conscience  of  the  party 
against  whom  it  issues,  and,  if  that  is  suffi- 
ciently elastic,  he  can  always  violate  the  or- 
der, and  then  escape  liability  by  swearing  he 
did  not  intend  to  show  disrespect  for  the  or- 
der of  the  court.  Such  a  conclusion  would 
practically  destroy  the  efficiency  of  this  im- 
portant branch  of  equity  Jurisdiction,  and  is 
not,  we  think,  supported  by  reason  or  au- 
thority. 

The  question  was  considered  in  Baker  v. 
Cordon,  86  N.  C.  121,  41  Am.  Rep.  448,  and, 
in  answer  to  the  contention  that  the  disavow- 
al of  the  intent  purges  the  contempt  and  ex- 
onerates the  party,  the  court  there  says: 
"This  objection  rests  upon  a  misapplication 
of  the  rule  laid  down  and  acted  on  in  the 
Matter  of  Moore  and  Others,  03  N.  C.  397. 
That  rule  is  confined  to  the  'class  of  cases,' 
in  the  language  of  the  Chief  Justice  who  de- 
livers the  opinion,  'where  the  intention  to 
injure  constitutes  the  gravamen'  of  the  of- 
fense. The  violation  of  a  judicial  mandate 
stands  upon  different  ground,  and  the  only 
inquiry  is  whether  its  requirements  have 
been  willfully  disregarded.  If  the  act  is 
intentional,  and  violates  the  order,  the  pen- 
alty is  incurred  whether  an  indignity  to  the 
court,  or  contempt  of  its  authority,  was  or 
was  not  the  motive  for  doing  it  A  party 
is  not  at  liberty,  by  a  strained  and  narrow 
construction  of  the  words,  and  a  disregard 
of  the  obvious  and  essential  requirements  of 
the  order,  to  evade  the  responsibility  which 
attaches  to  his  conduct  In  an  honest  de- 
sire to  know  the  meaning  and  to  conform  to 
its  directions  a  mistaken  interpretation  of 
doubtful  language  would  be  a  defense  to 
the  charge,  but,  when  its  language  is  plain 
and  the  attempt  is  made  to  escape  the  force 
and  defeat  the  manifest  purposes  of  the  or- 
der by  indirection,  the  penalty  must  be  en- 
forced, or  the  court  would  be  unable  to  per- 
form many  of  its  most  important  functions." 

This  case  has  been  approved  at  this  term 
in  Weston  v.  Lumber  Co.,  73  S.  E.  800,  in 
which  Justice  Walker,  speaking  for  the  court, 
says:  "We  have  high  authority  for  saying 
that  a  party  enjoined  must  not  do  the  pro- 
hibited thing,  nor  permit  it  to  be  done  by 
his  connivance,  nor  effect  it  by  trick  or  eva- 
sion. He  must  do  nothing,  directly  or  in- 
directly, that  will  render  the  order  ineffec- 
tual, either  wholly  or  partially  bo.  The  or- 
der of  the  court  must  be  obeyed  implicitly, 
according  to  its  spirit  and  in  good  faith. 
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Rapalje  on  Contempt,  §  40.  The  motive  for 
violating  the  order  is  not  considered  in  pass- 
ing upon  the  question  of  contempt,  and  the 
respondent  cannot  purge  himself  by  a  dis- 
avowal of  any  wrong  Intent.  It  is  the  fact 
of  his  obedience  that  alone  will  be  consid- 
ered. Section  42;  Baker  v.  Cordon,  86  N. 
C.  116,  41  Am.  Rep.  448." 

Upon  a  review  of  the  whole  record,  we  are 
of  opinion  there  is  no  error. 

Affirmed* 

(159  N.  C.  99) 

REID  v.  CHARLOTTE  NAT,  BANK  et  al 

(Supreme  Court  of  North  Carolina.     May  1, 

1912.) 

1.  Banes  and  Banking  ({  119*)— General 
Deposit  Customers— Nature  of  Relation. 

The  ordinary  relation  subsisting  at  com- 
mon law  between  a  bank  and  its  general  de- 
posit customers  is  that  of  debtor  and  creditor; 
It  being  presumed  in  adjusting  the  account  that 
the  first  money  paid  in  is  the  first  paid  out 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ftj  289-292;  Dec  Dig.  § 
119.*] 

2.  Mortgages  (§  305*)— Deed  of  Trust— Se- 
curing Bank  Indebtedness— Payment  of 
Debt. 

Complainant,  who  was  a  member  of  a 
commission  company,  executed  a  deed  of  trust 
to  secure  advances  by  defendant  bank  for  a 
year  from  June  8,  1901,  to  an  amount  not  ex- 
ceeding $5,000.  At  the  end  of  the  12  months, 
the  commission  company's  total  indebtedness  to 
the  bank  was  $27,000,  amply  secured  by  col- 
lateral.  After  June  8,  1902,  the  commission 
company  continued  to  do  business  with  the 
bank  for  two  years,  to  the  amount  of  several 
millions  of  dollars.  On  that  date  there  was 
an  outstanding  note  of  $30,000,  which  had  been 
executed  by  the  commission  company,  and 
$3,000  on  deposit,  and  the  cashier  testified  that 
on  January  5,  1904,  such  note,  together  with 
two  other  later  notes,  was  marked  Paid,"  and 
three  notes  aggregating  $75,000  were  executed, 
$40,000  of  which  was  afterwards  paid.  Held. 
chat  the  indebtedness  for  which  the  deed  of 
trust  was  executed  was  paid,  and  that  com- 
plainant was  entitled  to  a  decree  for  cancella- 
tion thereof. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  889-894,  898; '  Dec.  Dig.  §  305.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Lyon,  Judge. 

Suit  by  E.  S.  Reid  against  the  Charlotte 
National  Bank  and  another.  Judgment  for 
defendants,  and  complainant  appeals.  Re- 
versed. 

Clarkson  &  Duls  and  Morrison  &  McLaln, 
for  appellant.  Pharr  &  Bell  and  Stewart 
&  McRae,  for  appellees. 

» 

CLARK,  C.  J.  This  Is  an  action  to  en- 
join the  foreclosure  of  a  deed  in  trust  exe- 
cuted by  the  plaintiff  to  B.  J.  Heath,  trus- 
tee, to  secure  loans  and  advances  to  be  made 
by  the  Charlotte  National  Bank  to  the  Heath- 
Reid  Jobbing  &  Commission  Company  during 
12  months  from  June  8,  1901,  to  an  amount 
not  exceeding  $5,000.  The  exact  language  of 
the  mortgage  Is :    "The  said  Reid  has  agreed 


that,  If  the  said  Heath-Reid  Jobbing  ft  Com- 
mission Co.  shall  fail  to  pay  the  said  bank 
within  12  months  from  this  date  all  amounts 
for  which  it  is  in  any  manner  liable,  then  the 
said  Reid  will  pay  the  balance  that  may  re- 
main due  at  the  end  of  the  12  months  afore- 
said, not  exceeding  the  sum  of  $5,000,  how- 
ever"— with  the  further  provision  that  if  the 
Commission  Company  failed  to  pay  said 
bank  the  balance  due,  and  if  said  Reid 
failed  to  pay  said  $5,000,  then  it  should  be 
the  duty  of  said  Heath,  trustee,  to  advertise 
and  sell.  The  final  clause  of  the  mortgage 
is:  "It  being  the  intention  of  the  said  Reid 
to  secure  the  ultimate  payment  to  said  bank 
of  the  sum  of  $5,000  or  so  much  thereof  as 
may  remain  unpaid  at  the  end  of  12  months." 
At  the  end  of  12  months,  the  total  indebted- 
ness of  the  Commission  Company  to  the  bank 
was  $27,000,  but  the  bank  had  ample  collat- 
eral of  the  company  to  protect  such  indebted- 
ness. After  June  8,  1902,  the  Commission 
Company  continued  to  do  business  with  the 
bank  two  years  longer,  depositing  and  tak- 
ing out  money  to  the  amount  of  several 
millions  of  dollars.  On  June  8,  1902,  there 
was  an  outstanding  note  of  $30,000,  which 
had  then  been  executed  to  the  bank  by  the 
Commission  Company  and  a  credit  of  $3,000 
cash  on  deposit  with  the  bank.  The  cash- 
ier of  the  bank  testified  that  on  January  5, 
1904,  the  said  $30,000  note,  together  with 
two  other  later  notes,  were  marked  paid  and 
canceled,  and  delivered  up  to  the  Commis- 
sion Company.  Three  new  notes  aggregat- 
ing $75,000  were  executed,  and  $40,000,  being 
two  of  these  notes,  were  afterwards  paid. 
The  bank  kept  a  running  account  with  the 
commission  house,  all  deposits  being  treat- 
ed as  payments,  and  the  indebtedness  being 
reduced  as  deposits  were  made,  and  increas- 
ed as  the  checks  exceeded  the  deposits.  There 
was  no  application  of  any  deposits  as  pay- 
ments to  any  specified  part  of  the  indebted- 
ness by  either  party.  No  note  was  given  by 
the  plaintiff  for  the  $5,000  mentioned  in  the 
mortgage,  but  the  mortgage  was  merely  to 
secure  any  balance  that  might  be  due  on 
June  8,  1902,  not  to  exceed  $5,000. 

[1]  There  was  no  extension  or  renewal 
asked  or  assented  to  by  the  plaintiff.  In 
Boyden  v.  Bank,  65  N.  C.  13,  it  is  said: 
"The  ordinary  relation  subsisting  at  com- 
mon law  between  a  bank  and  its  customers 
on  a  general  deposit  account  is  simply  that 
of  debtor  and  creditor.  A  deposit  by  a  cus- 
tomer, in  the  absence  of  any  special  agree- 
ment to  the  contrary,  creates  a  debt,  and  the 
payment  by  the  bank  of  the  customer's 
checks  discharges  such  debt  pro  tanto.  The 
bank  or  customer  may  at  any  time  discon- 
tinue their  dealings,  and  the  balance  of  the 
account  between  them  can  be  easily  ascer- 
tained by  a  simple  calculation.  The  general 
rule  in  adjusting  a  running  account  between 
a  bank  and  its  customer  is  the  first  money 
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paid  in  Is  the  first  money  paid  out' "  This 
case  has  been  often  cited  and  followed 
since.     See  Anno.  Ed. 

[2]  At  the  end  of  the  12  months,  on  June 
8,  1902,  when  this  $5,000  liability  on  the  par- 
ty of  the  plaintiff  by  its  terms  became  due, 
the  Commission  Company  was  indebted  to 
the  bank  far  more  than  the  $5,000,  and  held 
the  note  of  the  Commission  Company  for 
$30,000.  This  $30,000  note  was  canceled  and 
surrendered  in  January,  1904.  This  is  evi- 
dence that  the  said  $5,000  had  been  paid, 
which  is  further  shown  by  the  fact  that  dur- 
ing the  two  years  succeeding  June  8,  1902, 
the  dealings  between  the  Commission  Com- 
pany and  the  bank  amounted  to  millions.  It 
follows  that  very  soon  after  June  8,  1902, 
the  deposits  paid  in  (which,  in  the  absence 
of  any  agreement  to  the  contrary,  were  ap- 
plied by  the  law  to  the  oldest  indebtedness) 
paid  off  the  $5,000  for  which  the  plaintiff 
was  responsible  on  June  8,  1902,  and,  there 
being  no  agreement  on  his  part  to  a  renew- 
al, the  amount  for  which  the  plaintiff  was 
liable  was  paid  off.  The  Indebtedness  which 
the  Commission  Company  now  owes  the 
bank  cannot  possibly  include  the  $5,000 
which  was  discharged  by  the  deposits  first 
made  after  June  8,  1902,  whenever  such  de- 
posits amount  to  $27,000.  It  is  in  evidence 
without  contradiction  that  the  deposits 
amounted  to  several  millions.  The  cancel- 
lation of  the  $30,000  note  January,  1904, 
without  any  agreement  or  evidence  tending 
to  show  a  novation  on  the  part  of  the  plain- 
tiff, .is  .conclusive  that  said  indebtedness  of 
$5,000  was  paid  when  the  note  was  canceled. 
The  mortgage  on  the  part  of  the  plaintiff 
was  not  a  continuing  guarantee,  but  by  Its 
terms  was  to  secure  not  to  exceed  $5,000, 
if  so  much  should  be  due  "at  the  end  of  the 
12  months'9;  L  e.,  on  June  8,  1902.  On  the 
principle  of  'the  first  money  paid  in  is  the 
first  money  paid  out,"  said  indebtedness  must 
have  been  paid  even  long  before  the  $30,000 
note  was  canceled.  The  injunction  should 
have  been  made  perpetual,  or,  rather,  upon 
the  uncontradicted  testimony,  it  should  have 
been  adjudged  that  the  liability  of  the  plain- 
tiff had  been  discharged,  and  the  mortgage 
should  have  been  ordered  to  be  canceled  and 
surrendered  to  plaintiff. 
Error, 

(169  N.  C.  86) 

BANK  OF  MOUNT  AIRT  v.  GREENSBORO 
LOAN  &  TRUST  CO. 

(Supreme  Court  of  North  Carolina.     May  1, 

1912.) 

Banks  and  Banking  (§  171*)— Collections 
— Failubb  to  Collect— Advance  Payment 
—Action  to  Recover. 

A  trust  company  sent  to  a  bank  a  certifi- 
cate of  deposit,  with  instructions  to  collect 
thereon  and  to  return  promptly,  if  not  honored. 
The  bank  on  the  next  day  remitted  the  amount 
of  the  certificate,  less  exchange,  but  did  not 
present  it  for  collection  until  36  days  after 


receiving  it,  when  payment  was  refused.  Held, 
in  the  bank's  action  to  recover  the  amount  re- 
mitted, that  its  failure  to  present  for  payment 
made  the  certificate  its  own,  and  it  liable  for 
the  amount  thereof,  so  that  it  could  not  re- 
cover. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  697-618;    Dec  Dig.  f 

Appeal  from  Superior  Court,  Surry  Coun- 
ty ;  Lyon,  Judge. 

Action  by  the  Bank  of  Mount  Airy  against 
the  Greensboro  Loan  &  Trust  Company. 
From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

S.  P.  Graves  and  Folger  &  Folger,  for  ap- 
pellant   Douglas  &  Douglas,  for  appellee. 

CLARK,  C.  J.  On  November  23,  1910,  the 
First  National  Bank  of  Mount  Airy  issued  a 
certificate  of  deposit  to  J.  T.  Cook  for  $500, 
and  bearing  4  per  cent  interest  if  held  three 
months.  The  same  was  indorsed:  "Pay  any 
bank  or  banker  or  order.  Prior  indorsements 
guaranteed.  Jan.  17, 1911.  Greensboro  Loan 
&  Trust  Co.,  Greensboro,  N.  C.  W.  B.  Allen, 
Cashier."  Above  this  Indorsement  was  writ- 
ten the  name  of  J.  T.  Cook,  duly  witnessed, 
and  D.  Marks.  This  certificate,  with  the 
above  indorsements,  was  sent  to  the  plaintiff 
Bank  of  Mount  Airy  by  the  defendant  the 
Greensboro  Loan  &  Trust  Co.,  January  17, 
1911,  4<for  collection,"  with  instructions  to 
"return  promptly,  if  not  honored."  On  the 
next  day,  the  plaintiff  remitted  the  defendant 
the  amount  of  the  certificate,  $500,  less  $1.25, 
exchange,  to  wit  $498.75.  The  plaintiff  did 
not  present  the  certificate  to  the  First  Na- 
tional Bank  of  Mount  Airy,  which  had  issu- 
ed the  certificate,  till  February  23.  It  re- 
fused acceptance  and  payment  thereupon. 
The  plaintiff  notified  the  defendant  that  it 
would  look  to  the  defendant  for  payment 

The  evidence  in  the  case  is  that  the  in- 
dorsement of  J.  T.  Cook  was  genuine,  but 
that  he  was  insolvent  and,  prior  to  January 
18,  had  drawn  out  all  of  his  deposit  except 
$170.  The  defendant  relies  upon  the  fact 
that  it  sent  the  certificate  of  deposit  to  the 
plaintiff  for  collection,  and  with  instruction 
to  report  immediately,  that  the  indorser,  D. 
Marks,  was  solvent  and  that  if  the  plaintiff 
had  promptly  presented  this  certificate,  and 
it  had  not  been  paid,  It  would  have  looked 
to  Marks  for  payment  The  defendant  con- 
tends that  the  plaintiff  did  not  make  prompt 
presentation  for  payment  and  took  the  risk, 
because  it  desired  to  receive  the  accruing  in- 
terest for  three  months,  which  became  due 
on  February  23. 

The  defendant  sent  the  certificate  of  de- 
posit to  the  plaintiff  for  collection,  and  it 
guaranteed  the  signatures  of  the  indorsers 
merely  to  satisfy  the  bank  issuing  the  certifi- 
cate; and  the  evidence  is,  that  those  signa- 
tures are  genuine.  The  plaintiff  could  not 
make  itself  the  creditor  of  the  defendant 
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without  the  latter's  consent.  There  was  no 
laches  on  the  part  of  the  defendant;  and 
there  was  negligence  on  the  part  of  the  plain- 
tiff in  not  presenting  the  certificate  at  once 
for  payment,  and  also  in  remitting  to  the 
defendant,  when  it  had  not  collected  the  sum 
due  on  the  certificate  which  had  been  sent  to 
it,  not  as  purchaser,  bnt  merely  fer  collec- 
tion. In  Bank  v.  Kenan,  76  N.  C.  340,  it  was 
held  that,  when  commercial  paper  is  sent  to 
a  bank  for  collection,  it  is  the  duty  of  the 
bank  to  make  presentment  for  payment  at 
maturity.  If  It  is  not  then  paid,  the  bank 
must  fix  the  liability  of  the  drawer  by  pro- 
test and  notice  of  dishonor ;  and  if  it  fails  in 
any  of  these  duties  it  becomes  liable  in  dam- 
ages. It  was  held  in  that  case  that  it  was 
no  excuse  that  if  the  check  had  been  pre- 
sented for  payment  it  would  not  have  been 
paid.  The  failure  of  the  bank  to  present 
for  acceptance  and  payment  made  the  check 
its  own;  and  it  was  liable  for  the  amount 
thereof. 

Here  the  plaintiff  received  this  paper  for 
collection  on  January  18,  and  did  not  present 
it  for  payment  till  February  23,  a  delay  of  36 
days.  This  would  have  made  it  liable,  if  it 
had  not  remitted  the  amount  to  the  defend- 
ant, and,  having  remitted,  it  certainly  can- 
not recover  back. 

The  judgment  directing  a  nonsuit  must  be 
affirmed. 


(159  N.  0.  332) 

OVENS  t.  CITY  OP  CHARLOTTE. 

(Supreme  Court  of  North  Carolina.     May  1, 

1912.) 

Municipal  Corporations  (|  807*)— Defixj- 
tivs  Streets  —  Obstructions  —  Contribu- 
tory Negligence. 

Plaintiff  was  injured  by  driving  his  car- 
riage against  the  stump  of  a  tree,  near  the 
edge  of  a  driveway  68  feet  wide.  Plaintiff  had 
often  seen  the  stump  before,  and  testified  that 
if  he  had  been  thinking  of  the  stump  he  could 
easily  have  avoided  it,  and  if  he  had  driven  in 
or  near  the  middle  of  the  street,  and  not  at 
the  extreme  aide,  he  would  not  have  struck 
the  stump.  Held,  that  plaintiff  was  negligent 
as  a  matter  of  law,  and  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fiS  1679-1681;  Dec 
Dig.  §  807.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Lyon,  Judge. 

Action  by  David  Ovens  against  the  City  of 
Charlotte.  Judgment  for  defendant,  and 
plaintiff  appeals.   Affirmed. 

W.  F.  Harding  and  McCall  &  Smith,  for 
appellant    Maxwell  &  Keerans,  for  appellee. 

WALKER,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  injuries  received 
while  driving  along  a  street  or  avenue  in 
the  city  of  Charlotte,  known  as  Ransom 
place,  and  striking  a  stump,  which  overturn- 
ed his  buggy  and  threw  him  to  the  ground. 
He  alleges  that  the  city  had  cut  down  a 


tree  which  stood  in  one  of  the  small  parka 
or  places  in  the  avenue,  leaving  a  stump 
which  projected  a  little  in  the  driveway, 
though  plenty  of  space  was  left  for  the  safe 
and  convenient  passage  of  vehicles.  Ransom 
place  was  about  68  feet  wide  and  400  feet 
long,  and  extended  from  Morehead  street 
to  Vance  street  The  parks  were  not  part 
of  the  driveway,  but  well  defined  In  their 
boundaries,  and  were  curbed.  The  evidence 
introduced  by.  the  plaintiff  tended  to  show 
that  he  had  often  seen  the  stump,  as  he 
lived  in  Ransom  place  very  near  it,  and 
"there  was  no  trouble  about  seeing  it" 
Plaintiff  admitted  that  if  he  had  been  think- 
ing of  the  stump  he  could  easily  have  avoid- 
ed it  He  was  not  looking  for  the  stump, 
and  was  driving  along  and  not  thinking 
about  It,  although  he  knew  that  it  was  there. 
He  was  not  looking  out  for  anything  ahead 
of  him,  but  thinking  of  something  else.  If 
he  had  driven  in  or  near  the  middle  of  the 
street,  and  not  to  the  extreme  right  side,  he 
would  not  have  struck  the  stump.  There 
was  an  electric  light  burning  at  the  intersec- 
tion of  Ransom  place  and  Vance  street,  about 
200  feet  distant  It  would  seem  clear  that 
plaintiff's  injuries  were  caused  by  his  neg- 
ligent Indifference  to  his  own  safety.  He 
was  evidently  driving  carelessly,  if  not  reck- 
lessly, and  not  thinking  about  what  he  was 
then  doing. 

Walker  ▼.  Town  of  Reidsville,  96  N.  a 
382,  2  S.  EX  74,  is  a  case  which  closely  re- 
sembles this  one  in  its  facts,  and  with  ref- 
erence thereto,  the  court  said:  "A  reason- 
ably prudent  and  careful  man  would  not  for- 
get the  presence  of  such  danger  in  his  im- 
mediate neighborhood— one  that  he  had  seen 
and  observed  every  day  for  more  than  a  fort- 
night, and  but  a  few  hours  before  he  received 
the  hurt  He  was  bound  to  act  upon  his  in- 
formation, and  use  ordinary  care  and  pru- 
dence in  shielding  and  protecting  himself 
from  what  he  knew  to  be  a  menacing  danger 
to  every  one  who  passed  near  it  He  for- 
got, and  failed  to  be  careful  at  his  peril,  and 
in  his  own  wrong.  Parker  v.  Railroad,  86 
N.  C.  221;  Railroad  v.  Houston,  95  U.  S.  697 
[24  L.  Ed.  642];  Dillon,  Mun.  Corp.  |  789; 
Beach  on  Oont  Neg.  40.  In  Broker  v.  Cov- 
ington, 60  Ind.  83  [36  Am.  Rep.  202],  it  was 
held  that,  when  a  party  knows  of  the  exist- 
ence of  an  open  cellarway  in  a  sidewalk,  and 
attempts  to  pass  the  place  In  the  night  he 
will  be  considered  as  taking  the  risk  upon 
himself,  even  if  he  had  forgotten  the  exist- 
ence of  the  obstruction;  and*  if  he  receive 
injuries  from  falling  into  such  cellarway, 
he  is  chargeable  with  contributory  negligence, 
and  cannot  recover  damages.  There  are 
many  cases  to  the  like  effect  Oribble  v. 
Sioux  City,  38  Iowa,  390;  Wilson  v.  Charles- 
town,  8  Allen  [Mass.]  137  [86  Am.  Dec.  693]; 
Oilman  v.  Deerfleld,  16  Gray  [Mass.]  677; 
Moore  v.  Abbot,  32  Me.  46." 
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But  the  case  of  Neal  v.  Town  of  Marion, 
126  N.  C.  412,  35  S.  E.  812,  is  more  to  the 
point,  and  seems  to  be  decisive  of  this  case. 
The  court  there  said  that  'the  plaintiff  had 
been  long  a  resident  of  Marion,  and  had  been 
thoroughly  familiar  with  the  walk,  having 
traveled  it  hundreds  of  times,  as  she  testified. 
Now,  if  she  knew  that  the  hole  was  in  the 
path,  and  at  night  walked  along  it,  and 
through  forgetfulness  carelessly  walked  Into 
it,  she  negligently  contributed  to  her  own  In- 
Jury.  It  was  not  reasonable  care  on  her 
part  to  forget  such  a  menace  to  her  safety; 
and  even  if  It  should  be  conceded  that  the 
town  was  negligent,  if  she,  through  the 
want  of  proper  care  and  prudence  contrib- 
uted to  her  own  injury,  both  parties  being 
negligent,  she  cannot  recover." 

The  cases  of  Walker  v.  Reidsville,  supra, 
and  Bruker  v.  Covington,  supra,  are  cited 
with  approval  by  the  court,  and  it  distin- 
guishes Russell  v.  Monroe,  116  N.  C.  720,  21 
S.  E.  550,  47  Am.  St  Rep.  823,  and  other 
cases,  because  It  appeared  In  them  that  the 
plaintiff  had  no  knowledge  of  the  defect  in 
the  street,  and  therefore  might  well  assume 
that  the  town  had  performed  its  duty  and 
kept  Its  street  in  proper  repair. 

In  this  case,  It  appears  that  the  plaintiff 
was  grossly  inattentive  to  his  surroundings, 
not  thinking  at  all  about  what  he  was  doing, 
when,  If  he  had  exercised  any,  even  the 
least,  care  to  avoid  the  stump,  he  could  have 
done  so  with  the  greatest  ease.  The  In- 
juries he  received  when  he  was  thrown  from 
the  buggy  were  directly  traceable  to  his  own 
negligence,  and  about  this  no  two  reason- 
able minds  could  differ.  There  was  conse- 
quently no  error  in  dismissing  the  action 
upon  the  evidence. 

No  error. 


(91  S.  C.  325) 

MURCHISON  v.   ATLANTIC   COAST  LINE 

R.  CO. 

FASS  v.  SAME. 

(Supreme  Court  of  South  Carolina.    April  23, 

1012.) 

1.  Pleading  ($  279*)— Supplemental  Com- 
plaint—Leave to   File— Compliance. 

An  order  made  on  the  call  of  a  cause  for 
trial,  dismissing  it  with  leave  to  a  substituted 
plaintiff  to  file  and  serve  a  supplemental  com- 
plaint within  20  days,  and  making  a  failure 
to  do  bo  a  bar  to  the  action,  was  substantially 
complied  with  by  the  timely  service  of  a  sup- 
plemental complaint,  even  if  it  was  not  filed 
with  the  clerk  within  the  20  days. 

[Ed.   Note.— For    other  cases,   see  Pleading, 
Cent  Dig.  |$  836-841;    Dec  Dig.  *  279.*] 

2.  Dismissal  and  Nonsuit  (§  50*)— Failubk 
to  File  Supplemental  Complaint  — 
Waiver. 

On  the  calling  of  a  cause  for  trial,  it  was 
dismissed,  and  the  substituted  plaintiff  was 
given  leave  to  file  and  serve  a  supplemental 
complaint  within  20  days  on  condition  that  a 
failure  to  do  so  would  bar  the  action,  and  such 
complaint  was  served  on  defendant,  but  not 
lied  within  the  time  prescribed,  and  defendant 


duly  filed  its  answer  and  served  a  notice  te 
strike  out  certain  parts  of  the  complaint,  and 
nearly  5  months  after  the  case  was  docketed 
defendant  moved  to  dismiss  for  plaintiff's  fail- 
ure to  file  complaint  within  the  time  directed. 
Held,  that  defendant  had  waived  its  right  to 
move  to  dismiss  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  $$  100-102;  Dec.  Dig. 
*  50.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;  S.  W.  O.  Shipp,  Judge. 

"To  be  officially  reported." 

Action  by  I.  I.  Fass,  Jr.,  against  the  At- 
lantic Coast  Line  Railroad  Company,  in 
which  Emma  B.  Murchison,  purchaser  of  the 
claim  in  bankruptcy  proceedings  against 
Fass,  before  trial,  was  substituted  for  plain- 
tin!.  From  an  order  dismissing  the  action, 
the   substituted  plaintiff  appeals.    Reversed. 

Sellers  &  Moore,  of  Dillon,  for  appellant. 
Henry  Buck,  of  Marion,  for  respondent 

• 

WATTS,  J.  This  action  was  originally 
commenced  between  I.  1.  Fass,  Jr.,  plaintiff, 
against  the  Atlantic  Coast  Line  Railroad 
Company  by  service  of  summons  and  com* 
plaint  on  June  23,  1905.  After  issue  joined, 
the  case  was  docketed  on  calendar  1  for  trial. 
Before  the  cause  came  up  for  trial,  the  plain- 
tiff was  adjudged  -a  bankrupt,  and  a  trustee 
was  duly  appointed,  who  took  charge  of  all 
of  the  assets  of  bankrupt's  estate,  including 
this  claim,  and  under  an  order  of  bankrupt 
court  this  claim  which  was  to  recover  for 
negligent  loss  of  goods  and  penalty  was  sold 
to  plaintiff,  Emma  B.  Murchison.  When  the 
cause  was  called  for  trial  at  the  regular  term 
of  court  in  November,  1908,  after  Murchison 
became  the  purchaser,  Mr.  Sellers,  attorney 
for  Fass,  the  original  plaintiff,  asked  his 
honor,  Judge  Dantzler,  the  presiding  judge, 
for  an  order  substituting  Murchison,  as  the 
purchaser  of  said  claim,  as  plaintiff  in  the 
action,  instead  of  Fass,  the  bankrupt  Judge 
Dantzler  granted  an  order  of  November  16, 
1908,  dismissing;  the  complaint,  and  striking 
the  case  from  the  calendar,  without  prejudice 
to  Murchison  to  file  and  serve  a  supplemental 
complaint  within  20  days  from  that  date, 
and,  upon  her  failure  to  do  so,  the  said  suit ' 
to  be  forthwith  discontinued,  and  the  right 
of  action  on  the  claim  set  out  in  the  com- 
plaint be  forever  barred,  with  leave  to  the 
defendant  to  answer  such  supplemental  com- 
plaint within  20  days  from  the  service.  The 
supplemental  complaint  was  served  on  the 
defendant  on  December  2, 1908,  within  the  20 
days  allowed  by  the  order  of  Judge  Dantzler; 
but  the  supplemental  complaint  was  not  filed 
in  the  clerk's  office  for  Marion  county  within 
the  20  days  allowed  by  Judge  Dantzler's  or- 
der. The  defendant  duly  served  an  answer 
to  the  supplemental  complaint  within  20 
days,  and  also  within  that  time  served  a  no- 
tice to  strike  out  certain  parts  of  the  com- 
plaint as  irrelevant  and  redundant,  and  to 
make  complaint  more  definite,  and  to  state 
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separately  the  two  causes  of  action  alleged 
against  the  defendant  The  case  was  docket- 
ed on  October  25,  1909,  on  calendar  1.  On 
April  11, 1910,  defendant's  counsel  served  no- 
tice that  he  would  move  on  April  15,  1910, 
for  an  order  striking  the  case  from  the  cal- 
endar, on  the  ground  the  case  had  been  dis- 
missed by  order  of  Judge  Dantzler;  plaintiff 
haying  failed  to  serve  and  file  her  supple- 
mental complaint  within  the  time  therein  di- 
rected. On  May  24,  1911,  at  a  regular  term 
upon  call  of  case  to  trial,  Judge  Shipp  passed 
an  order  dismissing  the  action  and  striking 
the  case  from  the  calendar.  Plaintiff  ap- 
peals, and  questions  the  correctness  of  his  or- 
der. We  think  Judge  Shipp's  order  should 
be  reversed. 

[1,  2]  The  serving  of  the  supplemental  com- 
plaint within  the  time  allowed  by  the  order 
of  Judge  Dantzler  upon  the  defendant  was  a 
substantial  compliance  of  the  terms  of  the 
order,  even  if  plaintiff  failed  to  file  it  in 
clerk's  office  within  the  time  prescribed,  but, 
if  it  were  not  a  compliance,  the  defendant 
neglected  to  Insist  on  it  and  made  no  move 
at  that  time  to  dismiss  on  that  ground,  but 
answered  the  cause  on  its  merits,  and  gave 
notice  of  the  motion  in  reference  to  the  plead- 
ings in  the  cause.  Nearly  nine  months  pass- 
ed before  the  cause  was  docketed  for  trial, 
and  no  motion  made  by  defendant  to  dismiss. 
We  find  defendant  answering  on  merits  about 
December  18,  1908,  and  a  motion  to  dismiss 
served  April  11,  1910.  To  deprive  the  plain- 
tiff of  the  right  to  have  her  cause  heard  on 
its  merits  under  such  circumstances,  and  to 
turn  her  out  of  court  upon  such  a  strained 
technical  construction  of  Judge  Dantzler's 
order,  would  be  violating  the  liberal  spirit  of 
the  Code  and  result  in  injustice.  The  de- 
fendant appeared  and  answered  on  the  mer- 
its. The  defendant  is  not  taken  by  surprise. 
The  defendant  did  not  at  the  time  it  filed  its 
answer  make  any  effort  to  ascertain  whether 
supplemental  complaint  had  been  filed  in 
clerk's  office,  but  by  appearing  and  answer- 
ing on  merits  it  submitted  itself  to  the  juris- 
diction of  the  court  for  trial  on  merits,  and 
waived  its  rights  to  make  motion  to  dismiss. 
Ex  parte  Perry  Stove  Co.,  43  S.  G.  186,  20  S. 
E.  980;  Smith  v.  Walke,  48  S.  G.  381,  21  S.  E. 
249;  Ruberg  v.  Brown,  50  S.  O.  400,  27  S.  E. 
873. 

Order  appealed  from  reversed. 

GARY,  C.  J.,  and  WOODS,  HTDRICK, 
and  ERASER,  JJ.,  concur. 


(91  S.  C.  332) 

LAWTON  et  al  v.  CHARLESTON  ft  W.  O. 

RY.  CO. 

(Supreme  Court  of  South  Carolina.    April  24, 

1912.) 

Release  (§  16*)— Invalidity  of  Release- 
Mistake. 

A  release  executed  by  a  passenger  Injured 
on   defendant's  train,   though  given  upon   the 


advice  of  the  railroad  company's  surgeon  who 
was  acting  also  as  physician  of  the  passenger, 
can  be  set  aside  only  because  of  fraud  or  mis- 
representation on  the  part  of  the  surgeon, 
and  not  because  based  on  his  mistaken  opinion 
ae  to  the  severity  of  the  injuries. 

[Ed.  Note. — For  other  cases,  see  Release* 
Cent.  Dig.  ft  31;   Dec  Dig.  ft  16.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  G.  W.  Gage,  Judge. 

Action  by  Sallie  R.  Lawton  and  another 
against  the  Charleston  &  Western  Carolina 
Railway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

F.  Barron  Grler,  of  Greenwood,  and  Wm. 
P.  Greene,  of  Abbeville,  for  appellant  J. 
Moore  Mars  and  Gary  &  Hill,  for  respond- 
ents. 

WATTS,  J.  This  action  was  for  damages 
by  plaintiff  Sallie  R.  Lawton  and  her  hus- 
band against  defendant  for  alleged  injuries 
sustained  by  Sallie  R.  Lawton  in  an  acci- 
dent on  one  of  defendant's  trains  on  March 
31,  1911,  the  plaintiff  being  a  passenger,  and 
alleges  her  hurt  or  injuries  were  through  the 
negligence  of  defendant.  Defendant's  an- 
swer, among  other  defenses,  pleaded  a  re- 
lease on  account  of  the  cause  of  action  sued 
on.  Upon  an  order  of  the  court,  the  plain- 
tiffs replied  to  so  much  of  the  answer  as  set 
up  the  release,  and  alleged  that  the  same 
was  procured  from  the  plaintiffs  through 
the  misrepresentation  made  by  Dr.  Black, 
their  family  physician,  and  who  was  acting 
as  surgeon  for  the  railroad  company,  to  the 
effect  that  her  Injuries  were  trivial,  and 
that  she  would  be  well  in  a  few  weeks,  and 
by  his  Insistence  that  she  would  not  get  any 
more  in  case  of  suit  They  allege  that  her 
injuries  were  much  more  serious  than  had 
been  represented  to  them  by  Dr.  Black,  that 
her  injuries  were  permanent,  and  the 
amount  paid  was  inadequate,  and  that  they 
had  been  overreached  by  the  defendant 
through  its  surgeon,  who  was  acting  in  a 
dual  capacity.  The  case  came  on  for  trial 
before  Judge  Gage  and  a  jury,  and  at  the 
close  of  plaintiff's  testimony  defendant 
moved  the  court  to  direct  a  verdict  upon  the 
grounds  stated  in  brief  in  the  case,  which 
motion  was  refused.  Both  plaintiffs  and  de- 
fendant at  close  of  the  case  requested  his 
honor  to  charge  certain  propositions  of  law. 
The  jury  found  for  the  plaintiffs  for  $500. 
A  motion  for  a  new  trial  was  made.  This 
was  refused  by  the  circuit  judge,  and  de- 
fendant appeals  on  13  grounds,  alleging  er- 
ror in  not  directing  a  verdict  for  defendant 
error  in  charge  to  jury,  and  not  granting 
new  trial.  We  deem  it  unnecessary  to  take 
up  the  exceptions  seriatim. 

Complaint  is  made  that  his  honor  erred 
In  charging  the  jury  the  plaintiff's  first  re- 
quest and  refusing  to  charge  defendant's  first 
request     Plaintiff's  first  request  was  "that 
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If  the  Jury  find  from  the  evidence  that  the 
plaintiff  was  injured  by  the  railroad  com- 
pany, that  the  release  of  liability  of  such 
injury  was  executed  by  the  plaintiff,  Mrs. 
Lawton,  to  the  defendant  railroad,  but  that 
the  release  was  made  in  reliance  upon  un- 
true or  misleading  statements  of  facts  as  to 
the  extent  and  probable  duration  of  plain- 
tiff's injury,  and  such  statements  were  made 
by  the  attending  physician,  and  that  such 
physician  was  the  family  physician  of  plain- 
tiff, In  whom  she  had  absolute  confidence  and 
he  was  also  in  the  employ  of  the  defendant 
railroad,  the  jury  would  be  justified  in  dis- 
regarding the  said  release  if  the  plaintiff  had 
in  good  faith  offered  to  refund  to  the  rail- 
road such  consideration  as  might  have  been 
paid  by  the  railroad  company  for  said  re- 
lease." The  defendant's  first  request  was 
"that  in  this  case  there  can  be  no  recovery 
unless  the  jury  are  satisfied  by  the  prepon- 
derance of  the  testimony  that  the  release  in 
this  case  was  procured  by  fraud  or  misrep- 
resentation." His  honor  modified  this  by 
adding  the  words  "or  mistake."  We  think 
this  was  erroneous  on  the  part  of  the  trial 
judge.  The  mistake  on  account  of  which  the 
plaintiff  asked  to  be  relieved  from  the  con- 
tract is  that  she  made  it  on  the  faith  of  the 
opinion  and  advice  of  Dr.  Black,  the  physi- 
cian selected  by  her,  as  to  the  extent  of  her 
injuries,  and  the  probability  of  her  recovery 
against  the  defendant  In  such  settlements 
resting  necessarily  on  opinion,  both  parties 
know  that  they  are  taking  the  risk  of  error 
and  mistake,  and  a  release  in  such  case  can 
only  be  set  aside  on  the  grounds  of  fraud  or 
bad  faith  in  the  transaction,  and  not  on  the 
ground  of  mistake  or  error  of  judgment  or 
misleading  statements  when  honestly  made 
in  good  faith.  It  was  error  on  the  part  of 
his  honor  to  Instruct  the  jury  that  the  re- 
lease could  be  set  aside  on  the  ground  of 
mistake.  If  a  mistake  was  innocently  made, 
no  fraud  practised,  no  false  intentional  mis- 
representation made,  no  bad  faith,  no  over- 
reaching, a  release  cannot  be  set  aside. 
Where  a  party  makes  a  representation  In 
good  faith,  honestly  believing  the  facts  as 
stated  by  him  to  be  true,  with  no  intent  to 
deceive,  no  intent  to  induce  any  one  to  act 
upon  a  false  representation,  but  simply  is 
mistaken  in  his  opinion  or  his  judgment  Is 
erroneous  as  to  the  result  of  Injuries  or  the 
probability  of  recovering  damages  therefor,  a 
party  acting  upon  such  is  not  to  be  relieved 
upon  the  ground  of  mistake.  Judge  Oage  in 
his  order  refusing  a  new  trial  says:  "I  think 
it  is  fair  to  say  the  testimony  does  not  con- 
vict Dr.  Black  of  a  fraudulent  intent  in  what 
he  did  and  said.  The  plaintiff's  counsel  so 
admitted  to  the  jury."  Where  there  is  no 
fraud,  but  a  bona  fide  mistake  is  made  in 
opinion,  that  is  not  sufficient  to  relieve  on 


the  ground  of  mistake.  We  think  his  honor 
was  in  error  in  instructing  the  jury  they 
could  disregard  the  release,  if  plaintiff  made 
a  mistake  as  to  her  condition  when  she  ex- 
ecuted it. 

Our  court  says  in  Kennerty  ▼.  Etiwan,  17 
S.  C.  419,  43  Am.  Rep.  607:  "It  would  not  be 
enough  to  invalidate  the  covenant  if  it  was 
executed  upon  erroneous  advice  or  at  the 
suggestion  of  defendant,  or  that  plaintiff 
was  mistaken  in  his  judgment  as  to  the  ef- 
fect of  the  changes  required  to  be  made  in 
the  works  or  from  all  these  considerations 
combined."  Mr.  Justice  Mclver  In  Banker 
v.  Hendricks,  24  S.  G.  12,  quoting  from  Story, 
Eq.  Jur.  221:  "Passing  from  general  notice 
of  cases  of  fraud,  arising  from  a  misrepre- 
sentation or  concealment  of  material  facts, 
it  is  said  we  may  now  pass  to  the  considera- 
tion of  some  others  which  in  a  moral,  as 
well  as  legal,  view,  seem  to  fall  under  the 
same  predicament,  that  of  being  deemed 
cases  of  actual  intentional  fraud  as  contra 
distinguished  from  constructive  or  legal 
fraud,  *  •  •  and  in  especial  manner  all 
unconscientious  advantages  or  bargains  ob- 
tained over  persons  disabled  by  weakness,  in- 
firmity, age,  lunacy,  Idiocy,  drunkenness,  cov- 
erture, and  other  incapacity  from  taking  care 
or  protecting  their  own  rights  or  interests." 
Again  in  section  325:  "If  a  weak  man  give 
a  bond  and  there  is  no  fraud  or  breach  of 
trust  in  obtaining  it,  equity  will  not  set  aside 
the  bond  only  for  the  weakness  of  the  obligor 
if  he  be  compos  mentis,  but,  whatever  weight 
there  may  be  in  the  remark  in  a  general 
sense,  it  is  obvious  that  weakness  of  under- 
standing must  constitute  a  most  material  in- 
gredient in  examining  whether  a  bond  or 
other  contract  has  been  obtained  by  fraud 
or  imposition  or  undue  influence,  for,  al- 
though a  contract  made  by  a  man  of  sound 
mind  and  fair  understanding  may  not  be' 
set  aside  merely  from  its  being  a  rash,  im- 
provident, or  harsh  bargain,  yet,  if  the 
same  contract  be  made  with  a  person  of 
weak  understanding,  there  does  arise  a  nat- 
ural inference  that  it  was  obtained  by  fraud 
or  circumvention  or  undue  influence."  In 
section  238  it  is  said:  "The  doctrine,  there- 
fore, may  be  laid  down  as  generally  true 
that  the  acts  and  contracts  of  persons  who 
are  of  weak  understanding,  and  who  are 
thereby  liable  to  impositions,  will  be  held 
void  in  courts  of  equity,  if  the  nature  of  the 
act  or  contract  justify  the  conclusion  that 
the  party  has  not  exercised  a  deliberate 
judgment,  but  that  he  had  been  Imposed 
upon,  circumvented,  or  overcome  by  cunning, 
artifice,  or  undue  influence." 

Judgment  reversed,  and  new  trial  granted. 

GARY,  C.  J.,  and  WOODS*  HYDRICK, 
and  ERASER,  JJ„  concur. 
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(91  8.  O.  388) 

HINSON  et  si  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    April  24, 

1912.) 

1.  $ELBGRAPH8  AND  TELEPHONES  (|  38*)— 

Failure  to  Deliver— Delay. 

A  direction  by  a  sender  that  a  telegram 
be  mailed  to  the  addressee  who  liyed  on  a 
rural  route  constituted  the  post  office  his  agent 
to  receive  and  transmit,  and,  where  the  agent 
of  the  telegraph  company  promptly  mailed  the 
message  on  its  receipt,  the  company  is  not 
liable  for  injuries  resulting  from  a  failure  to 
promptly  deliver. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  $  33;    Dec.  Dig.  S 

2.  Telegraph*  and  Telephones  (§  66*)  — 
Delivery  of  Messages— Injury  from  De- 
lay. 

In  an  action  for  mental  anguish  resulting 
from  a  failure  to  promptly  deliver  a  telegram, 
evidence  held  to  show  that  it  was  promptly  de- 
livered to  the  post  office  at  the  point  of  de- 
livery, as  required  by  its  terms  and  as  directed 
by  the  sender. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  61-63;  Dec  Dig. 
I  66.*] 

3.  Telegraphs  and  Telephones  (|  65*)— 
Injuries  from  Delay  —  Actions— Plead- 
ing. 

Where  a  telegram  indicated  on  its  face 
that  it  was  to  be  sent  into  the  country  and 
was  in  the  possession  of  the  plaintiff,  the  tele- 

fraph  company  sued  for  a  failure  to  promptly 
eliver  may  show  that  it  delivered  the  tele- 
gram to  the  post  office  according  to  the  direc- 
tion expressly  given  by  the  sender  under  a 
Seneral  denial,  without  specially  pleading  the 
irection  of  the  sender  as  a  special  contract. 
[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  II  54-60:  Dec 
Dig.  |  65.*] 

""Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  Ernest  Moore,  Special 
Judge. 

-  Action  by  Blanch  Hinson  and  another 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

J.  Harry  Foster,  of  Yorkville,  for  appel- 
lants. Geo.  H.  Fearons,  of  New  York  City, 
Nelson,  Nelson  &  Oettys,  of  Colombia,  and 
Williams  &  Williams,  of  Lancaster,  for  re- 
spondent 

WOODS,  J.  In  this  action  the  plaintiff 
claimed  damages  for  the  mental  anguish  of 
being  deprived  of  the  privilege  of  looking 
on  the  face  of  her  dead  sister,  Mrs.  Yarbor- 
ough,  and  attending  her  funeral;  her  allega- 
tion being  that  she  would  have  been  able  to 
reach  Charlotte  where  her  sister  was  buried 
from  her  home  near  Lancaster  in  time  for 
the  funeral  but  for  the  negligence  and  will- 
fulness of  the  defendant  in  failing  to  trans- 
mit promptly  a  telegram  announcing  her  sis- 
ter's death.  The  principal  defense  was  a 
general  denial  of  the  charge  that  the  defend- 
ant had  failed  in  its  duty  to  transmit  and 
deliver  the  telegram  promptly.    The  circuit 


judge  directed  a  verdict  in  favor  of  the  de- 
fendant. 

C.  P.  Deal,  a  friend  of  plaintiff's  family, 
delivered  to  the  defendant's  agent  in  Char- 
lotte, N.  C,  between  9  and  10  o'clock  in  the 
evening  of  May  16,  1909,  the  telegram  in 
these  words:  "Charlotte,  N.  0, 16  May,  190a 
Blanch  Hinson,  Lancaster,  S.  C.  Route  No. 
1  Care  Bill  Vick.— Mrs.  Yarbor  died  at  8.30 
p.  m.  C.  P.  Deal."  The  agent  informed  Deal 
that,  as  it  was  Sunday,  the  office  at  Lancas- 
ter would  not  be  open  until  the  beginning  of 
office  hours  at  8  o'clock  on  Monday  morning, 
and  that  the  message  could  not  be  sent  until 
that  time.  Deal  directed  the  agent  to  have 
the  message  mailed  from  Lancaster,  if  Mrs. 
Hinson  did  not  live  in  the  town.  Cloyd,  de- 
fendant's agent  at  Lancaster,  received  the 
message  at  8  o'clock  Monday  morning,  May 
19th,  and  he  testified  that  he  immediately 
mailed  it  properly  stamped  and  addressed, 
as  indicated  on  its  face.  Tillman,  the  B. 
F.  D.  carrier,  testified  that  on  the  same  day 
he  received  the  telegram  duly  addressed  and 
stamped  from  the  post  office  at  Lancaster, 
and  in  his  regular  course  promptly  placed 
it  in  Bill  Vick's  box  on  B.  F.  D.  route  No.  1, 
about  11  o'clock. 

The  plaintiff  insists  that,  notwithstanding 
this  evidence,  the  jury  would  have  been  at 
liberty  to  infer  from  the  evidence  offered  by 
her  that  the  defendant's  agent  did  not  mail 
the  telegram  promptly.  On  this  point  the 
plaintiff  testified  that  she  went  to  the  box 
on  Monday  after  the  delivery  of  the  mail, 
and  the  telegram  was  not  there,  and  that 
she  got  It  out  of  the  box  on  Tuesday  morn- 
ing, too  late  to  attend  the  funeral.  She  tes- 
tified, further,  that  the  envelope  containing 
the  message  which  would  have  shown  the 
date  of  the  mailing  was  given  to  her  child  to 
play  with,  and  lost. 

[1]  We  think  the  evidence  shows  conclu- 
sively that  the  defendant  discharged  its  du- 
ty. Negligence  of  a  telegraph  company  may 
be  inferred  from  its  long  delay  in  transmit- 
ting a  message,  but  not  from  the  delay  which 
may  be  imputed  to  an  agency  selected  by 
the  sender  to  receive  the  message.  When 
the  sender  of  the  message  directed  it  to  be 
mailed  at  Lancaster,  he  constituted  the  post 
office,  the  postal  officials  at  Lancaster,  his 
agents  to  receive  and  transmit  the  message, 
and  delivery  by  the  defendant  to  the  postal 
officials  by  mailing  was  a  fulfillment  of  its 
duty.  Lyles  v.  Tel.  Co.,  84  S.  C.  1,  65  S.  E. 
832,  137  Am.  St  Rep.  829;  Jones  on  Tele- 
graphs And  Telephones,  §  290;  Joyce  on  Elec- 
tric Law,  |  751;  Lefier  v.  Western  U.  Tel. 
Co.,  131  N.  C.  355,  47  S.  EL  819,  59  L.  R.  A. 
477;  Western  U.  Tel.  Co.  v.  Shaw,  40  Tex. 
Civ.  App.  277,  90  S.  W.  5a 

[2]  Not  only  did  the  carrier,  the  agent  so 
appointed,  admit  receiving  the  message,  but 
he  testified  on  the  trial  that  he  received  and 
undertook  to  deliver  it    This  admission  by 
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the  carrier  was  binding  on  the  parties  to  the 
message  just  as  if  the  telegraph  company  had 
taken  a  formal  receipt  from  him  or  from  the 
postmaster.  There  was  not  a  particle  of  evi- 
dence of  collusion  between  the  defendant  and 
the  carrier,  nor  was  there  a  single  circum- 
stance indicating  that  the  acknowledgment 
of  the  agent  appointed  to  receive  the  mes- 
sage from  the  defendant  was  untrue.  Thus 
not  only  was  there  a  complete  failure  to 
show  any  delay  by  the  defendant,  but  there 
was  positive  proof  from  the  agency  selected 
by  the  parties  that  the  telegram  was  prompt- 
ly delivered  as  required  by  its  terms  to  the 
post  office. 

[31  There  Is  nothing  whatever  in  the  point 
that  the  evidence  as  to  the  direction  of  the 
sender  to  mail  the  telegram  was  not  set  up 
in  the  answer  as  a  special  contract,  and 
therefore  not  available  to  the  defendant  The 
telegram  was  in  the  possession  of  the  plain- 
tiff, and  indicated  on  Its  face  that  it  was  to 
be  sent  Into  the  country.  Under  its  denial 
of  negligence  in  the  delivery  of  the  telegram, 
the  defendant  had  a  right  to  show  that  it 
delivered  the  telegram  according  to  the  di- 
rection indicated  on  the  face  of  the  telegram 
and  expressly  given  by  the  sender. 

It  is  the  judgment  of  this  court  that  the 
judgment  of.  the  circuit  court  be  affirmed. 


(91  S.  C.  887) 

Mcknight  v.  dyson  et  si 

(Supreme  Court  of  South  Carolina*    April  24, 

1912.) 

1.  Appeal  and  Bbboe  (§  120*)— Appealable 
Obdkbs— New  Trial. 

An  order  of  the  circuit  court  granting  a 

new  trial  in  a  case  in  which  a  magistrate  had 

rendered  judgment,  and  in  which  the  Supreme 

Court  cannot  render  absolute  judgment,  Is  not 

•  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  840-866;  Dec.  Dig.  $ 
120.*] 

2.  ju8tice8  of  the  peace  (f  190*)— review 
— Directions  fob  Anothxb  Trial. 

The  action  of  a  circuit  judge  in  ordering 
that  upon  any  future  trial  of  the  case  it  would 
be  the  duty  of  the  magistrate  trying  the  case 
to  call  a  designated  witness  for  examination 
and  cross-examination  before  the  plaintiff  clos- 
ed in  chief  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  734;  Dec.  Dig.  §  190.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  J.  W.  De  Vose,  Judge. 

"To  be  officially  reported." 

Action  by  H.  D.  McKnight  against  W.  J. 
Dyson  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Modified. 

L.  D.  Jennings,  of  Sumter,  for  appellant 
J.  H.  Clifton,  of  Sumter,  for  respondents. 


GARY,  C.  J.  [1]  This  is  an  appeal  from 
an  order  of  the  circuit  court,  granting  a  new 
trial  in  a  case,  in  which  a  magistrate  had 
rendered  judgment  This  is  not  a  case  in 
which  this  court  can  render  judgment  ab- 


solute, and  therefore  the  order  is  not  appeal- 
able. Lampley  v.  A.  C.  I*  Ry.,  77  S.  C.  319, 
57  S.  K.  1104;  Pace  &  Co.  v.  A.  C.  L.  Ry.r 
83  S.  C.  33,  64  S.  E.  915;  Des  Champs  v. 
A.  C.  L.  Ry.,  83  S.  C.  192,  65  S.  E.  176; 
Dixon  v.  S.  A.  L.  Ry.,  83  S.  C.  393,  65'  S.  E. 
351;  Jones  v.  Woodside  Cotton  Mills,  83  S. 
C.  565,  65  S.  B.  819;  Barker  v.  Thomas,  85 
S.  C.  82,  67  S.  B.  1. 

[2]  There  are  exceptions  assigning  error 
also  on  the  part  of  his  honor,  the  circuit 
judge,  in  ordering  "that,  upon  any  future 
trial  of  this  case,  it  is  the  duty  of  the  mag- 
istrate trying  the  case  to  call  the  witness 
Abraham  Davis  for  examination  and  cross- 
examination  before  the  plaintiff  closes  in 
chief."  It  was  error  for  the  circuit  judge 
to  undertake  to  direct  the  manner  in  which 
the  plaintiff  should  conduct  his  case  and 
examine  his  witnesses.  The  exceptions  rais- 
ing this  question  are  therefore  sustained. 

The  judgment  of  the  circuit  court  is  modi- 
fied. 

WOODS,  HYDRICK,  WATTS,  and  FRA- 
SER,  JJ.,  concur. 


(91  S.  C.  860) 

LOWRY  v.  ATLANTIC  COAST  LINE  R.  CO. 

GBDDINOS  v.  SAME.    LOWRBNCB 

v.  SAME. 

(Supreme  Court  of  South  Carolina*    April  30, 

1912.) 

Appeal  and  Erbob  ($  807*)—  Dismissal— Re- 
instatement—Illness  of  Counsel. 

Where  a  failure  to  comply  with  rule  7, 
Supreme  Court  of  South  Carolina,  providing 
for  the  service  of  the  printed  cases,  was  caus- 
ed by  the  sudden  illness  of  a  counsel  at  a  time 
when  absent  attorneys  were  relying  upon  him 
to  apply  for  an  extension  of  time  by  motion 
before  one  of  the  judges,  the  appeals  dismissed 
for  the  failure  will  be  reinstated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft|  8177-3188;  Dec.  Dig.  f 
807.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County. 

Actions  by  Mrs.  B.  A.  Lowry  and  others 
against  the  Atlantic  Coast  Line  Railroad 
Company.  On  motion  to  reinstate  appeals. 
Granted. 

See,  also,  88  8.  C.  810,  70  S.  B.  806. 

L.  W.  McLemore,  of  Florence,  and  Mark 
Reynolds,  of  Sumter,  for  appellant  L.  T>. 
Jennings,  J.  H.  Clifton,  and  Ralph  Epps,  all 
of  Sumter,  for  respondents. 

GARY,  C.  J.  The  appeals  In  the  three 
cases  above  stated  were  dismissed  by  the 
clerk  under  rule  7  of  this  court  for  failure 
to  serve  the  printed  cases.  The  appellants 
now  move  to  reinstate  the  appeals  on  affi- 
davits alleging  that  the  failure  to  print  and 
serve  the  cases  was  due  to  excusable  neglect; 
the  specific  excuse  set  out  being  the  illness 
of  Mr.  Reynolds,  one  of  defendant's  coun- 
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sel.  The  court  is  unanimous  in  the  opinion 
that  great  indulgence  was  extended  by  coun- 
sel for  plaintiffs,  and  that  counsel  for  de- 
fendant other  than  Mr.  Reynolds  ought  to 
have  acted  with  more  diligence.  The  pres- 
sure of  other  business  is  not  a  satisfactory 
excuse  for  the  failure  to  have  appeals  ready 
for  a  hearing,  for  it  is  the  duty  of  litigants 
to  employ  as  many  counsel  as  may  be  nec- 
essary to  comply  with  the  rules  of  court  in 
preparing  their  appeals. 

The  excuse  that  one  of  the  counsel  was  ill 
would  not  be  received  if  the  Illness  had  not 
come  with  suddenness  at  a  time  when  coun- 
sel absent  from  Sumter  was  relying  on  Mr. 
Reynolds  to  apply  for  an  extension  of  time 
by  motion  before  one  of  the  judges.  By  a 
bare  majority  the  court  has  concluded  to  re- 
instate the  appeals  on  the  conditions  that 
the  defendant  pay  in  each  of  the  cases  to 
counsel  for  respondents  the  sum  of  $25  for 
costs  and  expenses  within  10  days  from  this 
date,  that  the  defendant  serve  on  plaintiff's 
counsel  the  printed  cases  and  exceptions 
within  10  days,  and  that  the  cause  be  dock- 
eted for  hearing  at  this  term  at  the  foot  of 
any  calendar  that  the  plaintiffs'  counsel  may 
select.    And  it  Is  so  ordered. 

(91  S.  C.  848) 

WINDHAM  et  al.  v.  HOWELL  et  al 

(Supreme  Court  of  South  Carolina.    April  29, 

1912.) 

Partition  (ft  86*)— Rents— Persons  Charge- 
able. 

If  defendant  and  his  wife  entered  and  held 
the  entire  tract  sought  to  be  partitioned  under 
a  deed  to  his  wife  or  under  a  claim  of  coten- 
ancy with  the  other  cotenant,  their  occupan- 
cy should  be  referred  to  the  wife's  claim,  so 
as  to  charge  her  with  rents  in  partition  between 
her  and  the  cotenant. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  ftft  247-252;  Dec.  Dig.  f  86.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  J.  W.  De  Vore,  Judge. 

"To  be  officially  reported." 

Partition  action  by  A.  H.  Windham  and 
others  against  George  C.  Howell  and  others. 
From  a  judgment  of  partition,  plaintiffs  ap- 
peal.   Affirmed. 

Geo.  W.  Brown,  of  Darlington,  and  R.  W. 
Shand,  of  Columbia,  for  appellants.  E  O. 
Woods,  of  Darlington,  for  respondents. 

WOODS,  J.  In  this  action,  which  has  re- 
sulted in  a  partition  of  the  land  described 
in  the  complaint  between  Lula  Windham 
and  Louisiana  Howell  as  life  tenants,  the 
sole  question  now  before  the  court  is  wheth- 
er the  rents  fixed  by  the  master  shall  be 
charged  against  Louisiana  Howell  or  her 
husband,  George  C.  Howell.  The  master  and 
the  circuit  judge  concurred  in  finding  that 
George  C.  Howell,  and  not  his  wife,  had 
held  the  possession,  and  was  responsible  for 
the  rents  and  profits.  The  complaint  alleg- 
ed: 'That  the  said  G.  C.  Howell  and  Louisi- 


ana Howell,  his  wife,  are  now  In  possession 
of  said  tract  of  land,  pretensively  claiming 
the  same  under  deed  from  Eliza  J.  Wind- 
ham, and  receiving  the  rents  and  profits 
since  the  death  of  Eliza  J.  Windham,  which 
are  reasonably  worth  $300  per  annum."  The 
answer  denied  this  allegation  along  with 
several  other  averments  of  the  complaint, 
but  alleged  that  Louisiana  Howell  was  the 
owner  in  fee  of  the  land  under  a  conveyance 
from  Eliza  J.  Windham. 

If  the  proof  had  shown  that  George  C. 
Howell  and  his  wife,  Louisiana  Howell,  en- 
tered and  held  the  entire  tract  under  the 
deed  from  Eliza  Windham  to  Louisiana  How- 
ell, or  under  the  claim  of  cotenancy  with 
Lula  Windham,  then  it  would  have  followed 
under  the  authority  of  Sibley  v.  Sibley,  88 
S.  C.  184,  70  S.  E.  615,  that  the  occupancy 
should  be  referred  to  the  wife's  claim  and 
she  would  be  responsible  for  rents ;  and,  sub- 
ject to  the  mortgages  given  by  her,  the  court 
should  have  provided  for  an  adjustment  of 
the  rents  with  her  cotenant  before  allowing 
her  to  have  her  portion  of  the  land.  Vaughan 
v.  Langford,  81  S.  C.  282,  62  S.  E.  316,  128 
Am.  St.  Rep.  912,  16  Ann.  Oas.  91.  But  the 
answer  does  not  admit  possession  of  either 
George  O.  Howell  or  Louisiana  Howell;  and 
the  evidence  adduced  was  that  George  C. 
Howell  himself  was  in  possession,  and  had 
taken  the  benefit  of  the  rents  and  profits.  It 
may  be  that  the  witnesses  In  speaking  of  the 
possession  of  George  C.  Howell  meant  a  pos- 
session taken  by  him  as  the  agent  of  his 
wife  under  her  claim  of  ownership,  but  we 
have  tried  In  vain  to  find  anything  In  the 
evidence  which  would  warrant  us  in  saying 
so.  To  say  the  least  of  it,  the  evidence  does 
not  preponderate  against  the  conclusions  of 
the  master  and  the  circuit  judge. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ.,  concur. 


01  S.  C.  277) 
BROWN  v.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.     May  3, 

1912.) 

1.  Cabbiebs    (I   20*)— Freight— Penalties- 
Actions— "Aggrieved." 

The  seller  of  goods  consigned  them  to  his 
own  order  at  the  town  in  which  plaintiff  did 
business,  upon  a  bill  of  lading  reading  "order 
notify"  plaintiff,  and  plaintiff  paid  for  the 
goods,  obtained  the  bill  of  lading,  and  present- 
ed it  to  the  railroad  company's  agent  and  de- 
manded the  goods,  which  were  not  delivered  to 
him.  Held,  that  plaintiff  was  the  "consignee 
aggrieved,"  within  a  statute  riving  such  party 
a  right  to  recover  a  penalty  for  failure  to  ad- 
just, within  the  statutory  period,  a  claim  for 
nondelivery  of  goods. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §5  33-49, 133,  927;   Dec  Dig.  ft  20.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  271-273;  vol  8,  p.  7569.] 
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2.  Cabriebs  ((  57*)— Freight— Bill  or  Lad- 
ing. 

The  transfer  of  a  bill  of  lading  makes  the 
transferee  the  consignee  of  the  goods  for  all 
lawful  purposes. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  (8  169-178;   Dec.  Dig.  |  57.*] 

3.  Cabbiebs   (I  20*)— Freight— Consignee— 
"Order  Notify"  Shipments. 

As  a  rule,  where  goods  are  shipped  to  the 
consignor  at  destination,  under  a  bill  of  lad- 
ing providing  "order  notify,1'  the  person  pre- 
senting the  bill  of  lading  is  deemed  the  con- 
signee. 

[Ed.  Note.— For  other  ca^es,  see  Carriers. 
Cent  Dig.  ||  33-49,  133,  927;  Dec  Dig.  f 
20.*] 

4.  Cabbiebs  ($  2*)  —  Delay  in  Deliveby— 
Penalty— Statutes— Stbict  Constbuction. 

The  statute  entitling  the  consignee  to  re- 
cover a  penalty  for  failure  of  a  common  car- 
rier to  adjust  a  claim,  within  a  certain  time, 
for  nondelivery  of  goods  is  penal,  and  should 
be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  4,  5;  Dec  Dig.  |  2.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  S.  W.  6.  Shipp,  Judge. 

'To  be  officially  reported." 

Action  by  W.  T.  Brown  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

L.  D.  Jennings,  for  appellant  Mark  Reyn- 
olds, for  respondent 

HYDRICK,  J.  Young  &  Metzner,  of  New 
York,  consigned  to  their  own  order,  at  Wedge- 
field,  S.  C,  a  bundle  of  bagging  in  a  bill  of 
lading  which  contained  the  words,  "order 
notify  W.  T.  Brown."  Brown  paid  for  the 
bagging  and  obtained  the  bill  of  lading, 
which  he  presented  to  defendant's  agent  at 
Wedgefleld  and  demanded  the  bagging,  which 
was  not  delivered  to  him,  because  it  had 
been  lost  by  defendant  Having  waited  some 
time  for  defendant  to  find  and  deliver  the 
bagging,  and  it  having  failed  to  do  so,  plain- 
tiff filed  a  claim  for  its  value,  which  de- 
fendant failed  to  pay  within  the  time  re- 
quired by  statute,  although  it  afterwards 
admitted  liability  therefor.  Plaintiff  brought 
this  action  to  recover  the  value  of  the  bag' 
ging,  together  with  $50,  the  penalty  which 
the  statute  allows  the  "consignee  aggrieved1' 
to  recover  for  the  failure  of  the  carrier  to 
pay  such  claims  within  the  time  prescribed. 

[1]  Under  the  facts  stated,  was  the  plain- 
tiff the  "consignee  aggrieved,"  within  the 
meaning  of  the  statute?  That  is  the  sole 
question  raised  by  the  appeal.  He  was  rec- 
ognized and  dealt  with,  both  by  the  shippers 
and  by  the  defendant,  as  the  consignee.  To 
be  sure,  he  had  no  legal  right  to  the  goods 
until  he  possessed  himself  of  the  bill  of  lad- 
ing. But,  as  soon  as  he  did  that,  he  became, 
in  contemplation  of  law,  the  consignee  of 
the  goods.  It  is  a  well-known  custom  of 
trade  for  goods  to  be  shipped  to  the  order  of 
the  consignors,  with  directions  to  notify  the 


person  for  whom  they  are  really  intended. 
The  custom  is  well  established  and  well  un- 
derstood by  both  consignors  and  consignees, 
and  also  by  the  carriers,  who,  in  such  cas- 
es, know  that  the  goods  have  been  shipped 
with  a  draft  for  the  purchase  money  attach- 
ed to  the  bill  of  lading,  and  that,  until  the 
draft  is  paid  and  the  possession  of  the  bill 
of  lading  obtained  by  the  person  to  be  noti- 
fied, he  is  not  entitled  to  the  goods;  but  that 
the  moment  he  does  procure  and  present  the 
bill  of  lading  he  is  as  much  entitled  to  the 
goods  as  if  they  had  been  unconditionally 
consigned  to  him  in  the  first  instance.  What 
are  called  "order  notify"  shipments  are  made 
for  other  reasons,  which  need  not  be  men- 
tioned here. 

[2,  3]  It  is  well  known,  even  by  laymen, 
that  the  transfer  of  a  bill  of  lading  carries 
with  it  the  right  to  goods,  and  makes  the 
transferee,  for  all  lawful  purposes,  the  con- 
signee. It  is  equally  well  known  that  un- 
der certain  circumstances  the  original  con- 
signee may  be  charged ;  but  in  every  such  In- 
stance, and  when  goods  are  shipped  "order 
notify,"  unless  there  is  some  peculiar  fea- 
ture or  circumstance  affecting  the  case,  the 
person  who  presents  the  bill  of  lading  is 
deemed  to  be  the  consignee.  This  court  has 
invariably  so  treated  him.  Bank  v.  Railway 
Co.,  25  S.  C.  216,  in  which  the  party  to  be 
notified  was  spoken  of  as  the  consignee.  In 
the  later  case  of  Layton  v.  Railway,  90  S. 
C.  323,  72  S.  E.  988,  the  party  to  be  noti- 
fied was  not  only  spoken  of  by  this  court 
throughout  the  opinion  as  the  consignee,  but 
he  was  allowed  to  recover  the  penalty  pro- 
vided for  by  the  same'  statute  under  which 
the  plaintiff  in  this  action  seeks  to  recover, 
and  under  circumstances  similar  to  those  of 
this  case. 

[4]  We  are  not  unmindful  of  the  fact  that 
the  statute,  being  penal,  should  be  strictly 
construed,  but  a  strict  construction  does 
not  mean  an  unreasonable  one;  nor  does  it 
warrant  the  court  in  denying  to  litigants, 
by  construction,  a  remedy  which  the  Legisla- 
ture evidently  intended  they  should  have 
for  the  enforcement  and  protection  of  their 
rights  against  the  indifference  or  negligence 
of  carriers  in  the  settlement  of  such  claims. 

Judgment  reversed. 

GARY,  C.  J.,  and  WOODS  and  WATTS, 
JJ.,  concur.  FRASER,  J.,  concurs  In  the  re- 
sult 


(138  Ga.  54) 
BROWN  v.  JOHNSON. 

(Supreme  Court  of  Georgia.    April  10,  1912.) 

(Syllabut  by  the  Court.) 

Refusal  of  New  Trial. 

There  being  no  complaint  that  any  error 
of  law  was  committed  upon  the  trial,  and  the 
verdict  not  being  without  evidence  to  support 
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it,  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Error  from  Superior  Court,  Dodge  County ; 
J.  H.  Martin,  Judge. 

Action  between  W.  J.  Brown  and  A.  R. 
Johnson.  From  the  judgment,  Brown  brings 
error.    Affirmed. 

W.  L.  &  Warren  Orice  and  H.  L.  Grlce,  all 
of  Hawkinsville,  and  Chas.  W.  Griffin,  of 
Eastman,  for  plaintiff  in  error.  Roberts  & 
Smith  and  J.  A.  Neese,  all  of  Eastman,  for 
defendant  in  error. 


ATKINSON,  J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(138  Ga.  95) 

GEORGE  et  al.  v.  W.  H.  HOWARD  PIANO 

00. 

(Supreme  Court  of  Georgia.    April  12,  1912.) 

(Syllabus  by  the  Court.) 

Refusal  op  New  Trial. 

The  court  did  not  err  in  failing  to  instruct 
the  jury  in  the  respect  indicated  in  the  mo- 
tion for  a  new  trial,  the  assignments  of  error 
upon  the  instructions  given  were  not  merito- 
rious, there  was  evidence  to  authorize  the  ver- 
dict, and  the  court  did  not  err  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Morgan  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  between  Millard  George  and  others 
and  the  W.  H.  Howard  Piano  Company. 
From  the  Judgment,  George  and  others  bring 
error.     Affirmed. 

M.  C.  Few  and  Percy  Middlebrooks,  both 
of  Madison,  for  plaintiffs  in  error.  C.  B. 
Rosser,  Jr.,  of  Atlanta,  and  Williford  &  Lam- 
bert, of  Madison,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  95) 

HADAWAY  ▼.  CULPEPPER. 
(Supreme  Court  of  Georgia.    April  12,  1912.) 

(Syllabus  by  the  Court.) 

Review  on  Appeal. 

The  court  did  not  err  in  giving  the  in- 
structions to  which  exceptions  were  taken, 
nor  in  the  admission  of  evidence,  nor  in  fail- 
ing to  instruct  the  jury  in  certain  respects  of 
which  complaint  was  made.  The  evidence  au- 
thorized the  verdict,  and  it  was  not  error  to 
refuse  a  new  trial 

Error  from  Superior  Court,  Meriwether 
County;  R.  W.  Freeman,  Judge. 

Action  between  T.  J.  Ha  da  way  and  S.  F. 
Culpepper.  From  the  judgment,  Hadaway 
brings  error.    Affirmed. 

N.  F.  Culpepper,  of  Greenville,  for  plaintiff 
in  error.  McLaughlin,  Jones  &  Jones,  of 
Greenville,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(13&  Ga.  95) 

WEAVER    MERCHANDISE    CO.    ▼!    FER- 
GUSON. 

(Supreme  Court  of  Georgia.    April  12,  1912.) 

(Syllabus  by  the  Court.) 

Review  on  Appeal. 

The  only  error  alleged  to  have  been  com- 
mitted upon  the  trial  was  the  admission  of 
certain  evidence.  Such  evidence  was  not  in- 
admissible because  of  any  objection  made 
thereto.  The  verdict  was  not  without  evi- 
dence to  supporjt  it,  and  there  was  no  abuse 
of  discretion  in  refusing  to  grant  a  new  trial- 
Error  from  Superior  Court,  Upson  County ; 
E.  J.  Reagan,  Judge. 

Action  between  the  Weaver  Merchandise 
Company  and  W.  G.  H.  Ferguson.  From  the 
judgment,  the  Merchandise  Company  brings 
error.    Affirmed. 

Claude  WorriU,  of  Thomaston,  for  plaintiff 
in  error.  Tisinger  &  Davis,  of  Thomaston, 
and  Bloodworth  &  Bloodworth,  of  Forsyth, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(138  Ga.  SO) 
WALLACE  ▼.  BODDIE  et  al 
(Supreme  Court  of  Georgia.    April  10,  1012.) 

(Syllabus  by  the  Court.) 

1.  Bills  and  Notes  (f  120*)— Construction 
— Pabties. 

Where  several  persons  gave  a  promissory 
note,  by  which  they  jointly  and  severally  prom- 
ised to  pay  to  the  payee  or  order  a  stated 
amount  of  money,  and  this  was  signed  by  each 
of  the  promisors  separately,  on  its  face  this 
WP8  not  a  note  of  a  partnership,  but  of  the  in- 
dividuals who  signed  it 

[Ed.  Note  —  For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  (  257;   Dec  Dig.  |  120.*] 

2.  Execution  (§  348*)— Grounds -•  Payhbht 
of  Joint  Obligation. 

Where  three  notes  of  the  character  indi- 
cated in  the  preceding  headnote  were  given, 
and  certain  payments  were  made  upon  one  of 
them,  and  thereafter  transferees  of  the  notes 
brought  suit  thereon  against  the  makers,  and 
obtained  judgments,  upon  which  executions 
were  issued,  if  two  of  such  makers  paid  the 
amount  of  the  executions  in  full,  and  had  an 
entry  made  on  each  of  them,  stating  such  fact 
and  transferring  it,  the  defendants  to  whom 
the  transfers  were  made  could  enforce  the  exe- 
cutions against  the  other  defendants  therein 
for  contribution,  in  the  manner  pointed  out 
by  section  5971  of  the  Code  of  1910. 

(a)  This  is  true,  although  the  notes  may 
have  been  given  for  the  purchase  price  of  a 
stallion,  with  a  view  to  using  him  for  stud 
purposes,  and  thereafter  the  parties  may  have 
so  acted  as  to  create  a  partnership  relatively 
to  third  persons,  if  not  among  themselves. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  1064-1067,  1071-1074,  1086- 
1088;    Dec.  Dig.  §  348.*] 

3.  Execution  (§  348*)  —  Contribution  — 
Proceedings  to  Enforce— Indorsement  on 
Execution. 

Where  suit  was  brought  upon  a  joint  and 
several  promissory  note  against  the  makers 
thereof,  and  a  judgment  was  rendered  against 
them,  and  execution  issued  thereon,  if  two  of 
such  makers  paid  off  the  amount  of  the  execu- 
tion, and  ha*d  made  thereon  an  entry,  signed  by. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


Oa.) 


PRIESTER  v.  BRAY 


757 


Che  attorney  for  the  plaintiff ^  reciting  that,  the 
two  defendants  "having  paid  this  execution, 
the  same,  with  the  judgment,  is  transferred  to 
them  without  recourse,"  such  entry  imported 
on  its  face  that  the  two  named  defendants  had 
paid  the  execution  in  full,  and  was  a  sufficient 
compliance  with  Civil  Code  1910,  §  5971,  to 
authorize  them  to  proceed  as  in  that  section 
provided. 

(a)  Such  an  entry  was  more  certain  than 
that  involved  in  Miller  ▼.  Perkerson,  128  Oa. 
465,  57  S.  E.  787.  Warthen  v.  Melton,  132  Ga. 
113,  63  S.  E.  832,  131  Am.  St.  Rep.  184,  or 
Borders  v.  Vance,  134  Ga.  85,  67  S.  E.  543. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  8ft  1064-1067,  1071-1074,  1086- 
1088 ;   Dec  Dig.  t  348.*] 

4.  Injunction  (ft  28*)— Subjects  of  Relief 
—Proceedings  to  Enforce  Contribution. 

Under  the  evidence  there  was  no  abuse  of 
discretion  in  refusing  to  wholly  enjoin  the  de- 
fendants in  fi.  fa.,  to  whom  the  executions  had 
been  transferred,  from  enforcing  them  for 
contribution.  The  partial  interlocutory  in- 
junction which  was  granted  is  not  made  the 
subject  of  complaint. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  62-65;    Dec.  Dig.  §  28.*] 

5.  Injunction  (f  152*)— Temporary  Injunc- 
tion—Findings. 

While    the    statement    of    the    presiding 

i'udge,  in  his  order  granting  an  injunction,  that 
te  round  certain  facts,  was  doubtless  intended 
to  mean  that  he  only  determined  them  suffi- 
ciently to  furnish  a  basis  for  the  interlocutory 
injunction  which  he  granted,  and  while  such 
might  be  construed  to  be  its  effect,  it  is  not 
best,  on  an  interlocutory  hearing,  to  declare 
or  adjudge  that  certain  facts  are  true,  lest  it 
might  seem  to  be  a  final  adjudication  on  that 
subject.  Direction  is  accordingly  given  that 
the  order  be  so  modified  as  to  snow  that  such 
is  not  the  case.  Bleyer  v.  Blum  &  Co.,  70  Ga. 
558;  Fla.  Central  R.  Co.  v.  Cherokee  Sawmill 
Co.  (March  1,  1912)  74  S.  E.  523. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  337;    Dec  Dig.  f  152.*] 

Error  from  Superior  Court,  Troup  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  W.  C.  Wallace  against  George  B. 
Boddle  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed, 
with  direction. 

A.  H.  Thompson,  of  La  Grange,  for  plain- 
tiff in  error.  S.  Holderness,  of  Carrollton, 
for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed,  with 
direction.    All  the  Justices  concur*. 


ing  in  full  settlement  and  complete  discharge 
of  all  claims  against  [her  husban^]  for  tempo- 
rary or  permanent  alimony  of  any  kind,  char- 
acter, or  description,  and  particularly  in  dis- 
charge of  the  suit  now  pending  in  [a  named 
superior  court  and  assigned  for  trial  on  a 
stated  date],  in  which  [the  wife]  appears  as 
petitioner;  the  intention  of  this  receipt  being 
to  release  [her  husband]  from  claims  of  any 
kind,  character,  or  description  for  temporary 
or  permanent  alimony,  support,  or  any  other, 
obligation,  legal  or  moral,  due  by  [her  husband] 
to  (the  wife]."  Held,  that  inasmuch  as  the 
settlement  between  the  husband  and  wife,  evi- 
denced by  the  receipt,  made  no  provision  for 
the  support  of  their  minor  child,  dependent 
upon  her  father,  such  settlement  did  not  op- 
erate as  a  bar  to  an  action  afterwards  brought 
against  the  husband  by  the  wife  for  temporary 
alimony  or  support  for  the  child  alone,  pending 
a  suit  for  divorce  instituted  by  the  husband 
against  the  wife  subsequently  to  such  settle- 
ment. See  Civil  Code,  §  2980;  Johnson  v. 
Johnson,  131  Ga.  606  (3),  62  S.  E.  1044. 

[Ed.   Note.— For   other   cases,    see    Divorce. 
Cent  Dig.  §§  619-624;   Dec.  Dig.  I  213.*] 


(138  Oa.  64) 

NORRELL  v.  NORRELL. 
(Supreme  Court  of  Georgia.    April  10,  1912.) 

(Byttabus  by  the  Court.) 

1.  Divobcs  (|  213*)— Temporary  Alimony- 
Release— Operation  and  Effect. 

While  the  husband  and  wife  were  living  in 
a  bona  fide  state  of  separation,  she  instituted 
proceedings  against  him  for  temporary  and 
permanent  alimony  for  herself  and  their  minor 
child.  Pending  the  proceedings,  she  executed 
and  delivered  to  him  a  receipt  which,  after  a 
statement  of  the  case  she  had  brought  against 
him  and  the  court  in  which  it  was  pending, 
was  as  follows:  "Received  of  [her  husband  a 
described  check  and  several  promissory  notes, 
all  aggregating  a  given  amount],  the  same  be- 


2.  Temporary  Alimony— Attorney's 
Custody  of  Child. 

The  judge  did  not  err  in  granting  tempo- 
rary alimony  or  support  to  the   minor  child, 
and  awarding  her  custody  to  her  mother,  nor 
n  requiring  the  husband  to  pay  attorney's  fees. 

!     Error    from    Superior    Court,    Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  William  E.  Norrell  against  S. 
H.  Norrell.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Henry  S.  Jones,  of  Augusta,  for  plaintiff 
in  error.  E.  6.  Kalbfleisch  and  Pierce  Bros., 
all  of  Augusta,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


(138  Ga.  69) 

PRIESTER  ▼.  BRAT. 
(Supreme  Court  of  Georgia.     April  11,  1912.) 

(Syllabu*  by  the  Court) 

Appeal  and  Error  (§  663*)  —  Dismissal — 
Bill  op  Exceptions. 

Where,  in  the  certificate  to  a  bill  of  ex- 
ceptions, the  judge  certifies  that  the  bill  of 
exceptions,  "as  modified  by  the  note  attached 
and  made  a  part  thereof,  is  true,"  and  such 
note  shows  that  the  bill  of  exceptions  is  i& 
large  part  not  true,  the  writ  of  error  must  be 
dismissed.  Jarriel  v.  Jarriel,  115  Ga.  23,  41 
S.  E.  262,  and  cases  cited. 

'  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2853-2855;  Dec  Dig.  | 
663.*] 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  between  Sophia  Priester  and  J.  M. 
Bray.  From  the  judgment,  Priester  brings 
error.    Dismissed. 

C.  S.  Morgan,  of  Reidsville,  for  plaintiff  in 
error.  Denmark  &  Griffin,  of  Valdosta,  for 
defendant  in  error. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 
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(138  Ga.  93) 

EDGE  et  aL  ▼.  GARRETT  et  aL 
(Supreme  Court  of  Georgia.    April  11,  1912.) 

(SyUabus  by  the  Court.) 

Schools  and  School  Distkictb  (|  68*)— 
Location  or  School  Building — Remedies. 
A  controversy  arising  as  to  the  location 
of  the  site  of  a  school  building,  in  a  school 
'district  in  which  an  election  has  been  held  and 
the  result  thereof  declared  in  favor  of  local 
taxation  for  public  schools,  mtist  be  determin- 
ed by  the  county  board  of  education,  with  a 
right  of  appeal  to  the  state  school  commis- 
sioner and  the  state  board  of  education;  and 
a  court  of  equity  will  not  entertain  jurisdiction 
of  the  subject,  but  will  remand  the  parties  to 
their  legal  remedy.  Meadows  v.  Board  of  Ed- 
ucation, 136  Ga.  153  (1),  71  S.  E.  146;  Jar- 
rell  v.  Davis,  137  Ga.  55,  72  S.  E.  417. 

(a)  Accordingly,  where  a  county  board  of 
education  had  selected  a  site  for  a  public 
school  building  in  such  a  district  at  a  place 
which,  in  the  judgment  of  the  board,  was  the 
most  advantageous  place  for  the  location  of 
the  site  and  as  near  as  practicable  to  the 
center  of  the  district,  and  where  the  board 
subsequently,  upon  the  advice  of  the  state 
school  commissioner  that  the  board  had  the 
power  so  to  do,  agreed,  upon  the  application 
of  certain  citizens  and  taxpayers  of  the  dis- 
trict, to  reopen  the  matter  as  to  the  location 
of  the  site,  but  took  no  action  revoking  the 
selection  of  the  site  previously  made,  and  ap- 
pointed a  time  when  all  persons  interested 
might  appear  before  the  board  and  be  heard 
upon  the  subject,  and  where  by  reason  of  the 
illness  of  the  president  of  the  board  such 
meeting  was  not  held,  and  the  board  there- 
after refused  to  grant  a  hearing  as  to  the  re- 
location of  the  site,  and  the  trustees  of  the 
district  were  proceeding  to  have  a  school 
building  erected  upon  the  site  designated  by 
the  board,  held,  under  such  facts,  the  judge  of 
the  superior  court  did  not  err  in  refusing  to 
grant  an  interlocutory  injunction  restraining 
the  county  board  of  education,  the  trustees  of 
the  school  district,  and  the  county  school  com- 
missioner from  erecting  with  funds  raised  by 
taxation  in  the  district  for  such  purpose  a 
public  school  building  upon  the  site  selected 
by  the  board. 

[Ed.  Note.— For  other  cases,  see  Schools 
and  School  Districts,  Cent  Dig.  §(  170-173; 
Dec.  Dig.  §  68.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty; Price  Edwards,  Judge. 

Action  by  W.  B.  Edge  and  others  against 
C.  C.  Garrett  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

J.  S.  James,  of  Atlanta,  for  plaintiffs  in 
error.  W.  T.  Roberts,  of  Douglasville,  for 
defendants  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  94) 

AWBREY  ▼.  FOSTER, 
(Supreme  Court  of  Georgia.    April  12,  1912.) 

(Syllabus  by  the  Court.) 

New  Trial  ($  6*)— Discretion  of  Coubt. 

"The  first  grant  of  a  new  trial  will  not 
be  disturbed  by  the  Supreme  Court,  unless  the 
plaintiff  in  error  shows  that  the  judge  abused 


his  discretion  in  granting  It,  and  that  the  law 
and  facts  require  the  verdict  notwithstanding: 
the  judgment  of  the  presiding  judge.'*  Civil 
Code  1910,  |  6204. 

(a)  The  law  and  the  facts  in  this  case- 
did  not  require  the  verdict  rendered,  and  the 
trial  judge  did  not  abuse  his  discretion  in  the 
first  grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  6,  10;    Dec.  Dig.  §  6.*] 

Error  from  Superior  Court,  Heard  County  ; 
R.  W.  Freeman,  Judge. 

Action  between  J.  G.  Awbrey  and  S.  W. 
Foster.  From  an  order  granting  a  new  triaU 
Awbrey  brings  error.    Affirmed. 

Frank  S.  Lof  tin  and  D.  B.  Whitaker,  both- 
of  Franklin,  for  plaintiff  in  error.  R.  B. 
Blackburn,  of  Atlanta,  for  defendant  in  er- 
ror. 

FISH,  C.  J.  Judgment  affirmed.  All  the* 
Justices  concur. 

(138  Ga.  S4> 
FRYER  v.  BANK  OF  BULLOCHVILLE. 
(Supreme  Court  of  Georgia.    April  12,  1912.) 

(ByUabue  by  the  Court.) 

1.  Appeal  and  Erbob   (§  1078*)— Review — 
Abandonment  of  Objections. 

The  only  assignment  of  error  In  the  bil* 
of  exceptions  is  upon  the  judgment  overruling 
the  motion  for  a  new  trial.  In  the  brief  of 
counsel  for  plaintiff  in  error  no  reference  ia 
made  to  any  of  the  points  raised  in  the  amend- 
ment to  the  motion  for  a  new  trial,  and  they 
will  therefore  be  considered  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4256-4261;  Dec  Dig.  t 
1078.*] 

2.  Review  on  Appeal. 

The  verdict  was  not  without  evidence  to- 
support  it,  and  the  court  did  not  err  in  refus- 
ing a  new  trial. 

Error  from  Superior  Court,  Meriwether 
County;  R.  W.  Freeman,  Judge. 

Action  between  M.  O.  Fryer  and  the  Bank 
of  Bullochville.  From  the  Judgment,  Fryer 
brings  error.    Affirmed. 

J.  J.  Bull,  of  Oglethorpe,  Hatton  Lovejoy^ 
of  La  Grange,  and  McLaughlin,  Jones  &. 
Jones,  of  Greenville,  for  plaintiff  in  error. 
N.  F.  Culpepper,  of  Greenville,  for  defendant 
in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the- 
Justices  concur. 

(138  Ga.  88> 

SMITH  v.  RANDALL  et  aL 
(Supreme  Court  of  Georgia.    April  11,  1012. > 

(Syllabus  by  the  Court.) 

Exclusion   of  Evidence— Refusal   of  In- 
terlocutory Injunction. 

No  error  was  committed  in  the  exclusion 
of  evidence,  and  the  judge  did  not  abuse  hi* 
discretion  in  refusing  to  grant  an  interlocu- 
tory injunction. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 
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Action  between  Charles  Smith  against  M- 
mond  Randall  and  others/  From  the  judg- 
ment, Smith  brings  error.   Affirmed. 

Robt  L.  Rodgers,  of  Atlanta,  for  plaintiff 
in  error.  Moore  &  Pomeroy  and  Daley  & 
Chambers,  all  of  Atlanta,  for  defendants  In 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


<138  Ga.  65) 

POWERS  v.  POWERS. 
(Supreme  Court  of  Georgia.    April  10,  1912.) 

(Syllabus  by  the  Court.) 

1.  Marriage  (8  37*)— Validity— Confirma- 
tion. 

The  marriage  of  a  boy  in  his  sixteenth 
year,  although  declared  by  the  Code  to  be 
void,  in  the  sense  of  being  absolutely  void, 
may  nevertheless  be  ratified  and  confirmed  by 
continuing,  after  arriving  at  the  age  of  17 
years,  to  cohabit  with  his  wife  as  such.  Smith 
v.  Smith,  84  Ga.  440,  11  S.  E.  496,  8  L.  R.  A. 
362;  Luke  v.  Hill,  137  Ga.  159  (1),  73  S.  B. 
345. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  ft  108;    Dec  Dig.  ft  37.«] 

2.  Mabbiaoe  (ft  37*)— Vaijdity— Confirma- 
tion. 

The  evidence  in  the  present  case  was  suf- 
ficient to  authorize  a  finding  that  the  defend- 
ant below  was  only  in  his  sixteenth  year  at 
the  time  of  the  marriage  ceremony  between 
him  and  the  plaintiff,  duly  performed  by  a  jus- 
tice of  the  peace  in  pursuance  of  a  marriage 
license,  but  that  he  continued  to  cohabit  with 
the  plaintiff  as  his  wife  for  several  months 
after  he  had  arrived  at  the  age  of  17  years. 
•  Accordingly  the  judge  did  not  err  in  holding 
that  the  inchoate  and  imperfect  marriage  be- 
.  tween  the  plaintiff  and  the  defendant  had  been 
completed  and  confirmed  by  such  cohabitation 
by  tnem  as  man  and  wife,  and  that  the  defend- 
ant was  the  lawful  husband  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  8  108;    Dec.  Dig.  |  37.*] 

3.  Husband  and  Wit*  (I  295*>—  Separa- 
tion —  Temporary  Alimony  and  Attor- 
ney's Fees. 

The  foregoing  rulings  deal  with  the  only 
assignments  of  error  made  in  the  bill  of  ex- 
ceptions. It  follows  that  the  judge  did  not 
err  in  awarding  temporary  alimony  and  at- 
torney's fees  to  the  plaintiff  below;  it  appear- 
ing that  she  and  the  defendant  were  living  in 
a  bona  fide  state  of  separation  at  the  time  of 
the  application  for  alimony  and  at  the  time 
of  the  judgment  excepted  to. 

[Bd._Note.-Fot.  other  ^cases,  _see  Husband 
and  Wife,  Cent  Dig.  |§  1084-1088 ;  Dec.  Dig. 
f  295.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  W.  A.  F.  Powers  against  F.  H. 
Powers.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Claud  Estes  and  Walter  Before,  both  of 
Macon,  for  plaintiff  in  error.  C.  H.  Hall,  Jr., 
of  Macon,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(188  Ga.  96) 
HORNE   et  aL   v.  RICKS  BROS. 
(Supreme  Court  of  Georgia.    April  12,  1912.) 

(SyUabus  Off  tie  Court.) 

Costs  (J  260*)— On  Appeal— Damages. 

Plaintiffs  in  error  ask  leave  to  withdraw 
the  bill  of  exceptions.  Defendant  in  error 
moved  to  open  the  record  and  to  have  dam- 
ages assessed  against  the  plaintiffs  in  error 
for  bringing  the  case  to  this  court  for  delay 
only.  It  does  not  so  clearly  appear  that  the 
writ  of  error  was  sued  out  for  delay  only  as 
to  require  an  award  of  damages  against  the 
plaintiffs  in  error.  Plaintiffs  in  error  are 
therefore  allowed  to  withdraw  the  bill  of  ex- 
ceptions, without  damages  against  them. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  ftft  983-996,  1002,  1003;   Dec.  Dig.  §  260.* J 

Error  from  Superior  Court,  Marion  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Action  between  J.  N.  Home,  Jr.,  and  oth- 
ers, and  Ricks  Bros.  From  the  judgment, 
Home  and  others  bring  error.  Bill  of  excep- 
tions withdrawn. 

W.  D.  Crawford,  of  Buena  Vista,  for  plain- 
tiffs in  error.  Jule  Felton,  of  Montezuma, 
for  defendant  in  error. 

FISH,  C.  J.  Leave  to  withdraw  bill  of  ex- 
ceptions.   All  the  Justices  concur. 


(138  Ga.  96) 
WILLIAMS  v.  EDWARDS. 
(Supreme  Court  of  Georgia.    April  12,  1912.) 

(Syllabus  by  the  Court.) 

New  Tbial  (§  140* )— Grounds. 

There  was  no  contention  that  any  error 
of  law  was  committed  upon  the  trial.  There 
was  evidence  to  authorize  the  verdict.  Nei- 
ther the  alleged  newly  discovered  evidence,  nor 
the  alleged  misconduct  of  certain  jurors,  rela- 
tively to  both  of  which  there  was  conflicting 
evidence  on  the  hearing  of  the  motion,  requir- 
ed the  grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  (ft  284-289,  302,  306;  Dec  Dig.  ft 
140.*] 

Error  from  Superior  Court,  Taylor  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Action  between  G.  W.  Williams  and  W.  W. 
Edwards.  From  the  judgment,  G.  W.  Wil- 
liams brings  error.    Affirmed. 

R.  S.  Foy,  of  Sylvester,  and  C.  W.  Foy,  of 
Butler,  for  plaintiff  in  error.  Carson  &  Mc- 
Cutchen,  of  Columbus,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(137  Ga.  842) 
NORTON  ▼.  STATE. 
(Supreme  Court  of  Georgia.    March  14,  1912.) 

(Syllabus  by  the  Court.) 

1.  Jubt    ($    131*)— Challenges— Bias— Ex- 
amination of  Juror. 

After  a  juror  had  answered  on  his  voir 
dire  the  prescribed  questions,  counsel  for  the 
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accused  was  permitted  to  question  him  far- 
ther. He  was  asked:  "Is  your  mind  perfect- 
ly impartial  between  the  state  and  the  accus- 
ed? Do  vou  think  you  are  strictly  impartial? 
To  this  he  answered:  "Well,  I  don't  know 
that  I  am."  On  further  examination,  he  stat- 
ed that  he  was  in  a  position  to  pass  fairly 
upon  the  guilt  or  innocence  of  the  accused; 
that  he  believed  he  could  give  a  fair  and  impar- 
tial verdict,  after  hearing  the  evidence;  that 
he  had  no  opinion  so  fixed  and  unalterable  as 
not  to  yield  to  the  evidence;  that  he  had  not 
seen  the  crime  committed,  or  heard  any  of  the 
evidence;  that  he  had  no  prejudice  or  bias  for 
or  against  the  accused,  and  had  no  feeling 
against  him.  When  asked  in  regard  to  his  an- 
swer to  a  previous  question,  that  he  did  not 
know  that  he  was  strictly  impartial,  he  ex- 
plained it  by  saying  that  he  did  not  think  he 
so  answered;  that  he  did  not  hear  very  well, 
and  might  have  misunderstood  the  question. 
Held,  that  there  was  no  error  in  ruling  that 
the  juror  was  competent.  Gato  v.  State,  72 
Ga.  747. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  661-682;   Dec.  Dig.  |  131.*] 

2.  Criminal  Law  (f  823*)— Tbial— Instruc- 
tions—Construction  as  a  Whole. 

It  was  not  accurate  to  charge:  "If  you 
should  believe  to  a  reasonable  and  moral  cer- 
tainty, from  all  the  circumstances  and  facts,  in 
connection  with  the  defendant's  statement,  that 
the  defendant  was  acting  in  self-defense,  or  in 
defense  of  his  person  against  one  who  mani- 
festly intended  by  violence  or  surprise  to  com- 
mit a  felony  on  his  person,  then  under  the  law 
he  would  be  justifiable."  But,  when  consid- 
ed  in  connection  with  the  general  charge  on 
the  subject  of  the  presumption  in  favor  of  the 
accused  and  the  necessity  to  prove  him  guilty 
beyond  a  reasonable  doubt,  the  charge  quoted 
does  not  require  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1992-1995,  3158;  Dec.  Dig. 
|  823.*] 

3.  Homicide  (f  111*)— Justification— Self- 
Defense. 

One  upon  whom  an  arrest  unlawfully  and 
without  a  warrant  is  attempted  to  be  made 
has  a  right  to  resist  force  with  force  propor- 
tionate to  that  being  used  in  detaining  him. 
The  mere  fact  of  an  unlawful  arrest  will  not 
alone  authorize  the  killing  of  the  officer  mak- 
ing it  But  if,  in  the  progress  of  the  trans- 
action, the  officer  is  about  to  commit  a  felony 
upon  the  other  party,  or  so  acts  and  makes 
such  a  show  of  violence  as  to  excite  in  the 
person  sought  to  be  arrested  the  fears  of  a 
reasonable  man  that  a  felony  is  about  to  be 
committed  upon  him,  and  such  person  acts  un- 
der the  influence  of  those  fears,  and  not  in  a 
spirit  of  revenge,  he  may  protect  himself,  al- 
though it  may  be  necessary  to  slay  the  officer 
for  that  purpose.  In  some  cases,  where  the 
circumstances  are  not  such  as  to  justify  the 
killing  of  the  officer,  they  may  be  sufficient  to 
reduce  the  homicide  from  murder  to  manslaugh- 
ter. Franklin  v.  Amerson,  118  Ga.  860,  8(53, 
45  S.  E.  698:  Thomas  v.  State,  91  Ga.  204,  18 
S.  E.  305;  Perdue  v.  State,  135  Ga.  277,  284, 
69  S.  E.  184;  Porter  v.  State,  124  Ga.  297, 
52  S.  E.  283,  2  L.  R.  A.  (N.  S.)  730. 

(a)  In  the  light  of  the  evidence,  showing  an 
unlawful  killing  by  a  deputy  sheriff,  who  did 
not  even  inform  the  person  whom  he  shot  of 
his  official  position,  or  of  any  purpose  to  make 
an  arrest,  before  shooting,  and  in  view  of  the 
general  charge,  the  charge  touching  resisting 
an  illegal  arrest,  of  which  complaint  is  made, 
while  not  altogether  accurate,  does  not  require 
a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ||  143,  144;  Dec.  Dig.  |  111.*] 


4.  Homicide  (J  37*)  —  Ikvoluntabt  Maw- 
slauohtkb>— Intent. 

If  one  intentionally  shoots  another  with 
a  pistol,  and  the  person  shot  dies  from  the 
wound,  this  presents  no  theory  of  involuntary 
manslaughter,  because  the  slayer,  in  his  un- 
sworn statement  upon  the  trial,  asserts  that 
he  intended  to  wound  the  decedent,  but  not  to 
kill  him.  Stovall  v.  State.  106  Ga.  443,  32  S. 
E.  586;  Scott  v.  State,  132  Ga.  357,  64  S.  E. 
272;  Perdue  ▼.  State,  135  Ga.  277,  69  S.  E. 
184. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  8  58;    Dec.  Dig.  8  37.*] 

5.  Sufficiency  or  Evidence— Voluntary  oe 
Involuntabt  Manslaughter  —  Justifica- 
tion—Request to  Charge. 

The  evidence  in  this  case  did  not  raise 
any  issue  of  faet  requiring  a  charge  on  the 
subject  of  either  voluntary  or  involuntary  man- 
slaughter. 

(a)  The  statement  of  the  accused  set  up 
justification.  Had  it  furnished  any  basis  to 
charge  on  the  subject  of  voluntary  manslaugh- 
ter, no  request  was  made  for  such  a  charge. 

6.  Criminal  Law  (I  864*)—  Trlal— Custodt 
and  Conduct  of  jury. 

Where,  after  the  judge  had  completed  his 
charge  to  the  jury,  counsel  for  the  accused 
moved  the  court  to  declare  a  mistrial  on  the 
ground  that  one  of  the  jurors  was  not  impar- 
tial, and  offered  to  introduce  evidence  to  that 
effect,  there  was  no  error  in  calling  the  juror 
from  the  jury  room  and  allowing  him  to  be 
sworn  by  the  state  as  to  his  impartiality;  the 
court  sending  by  the  bailiff  an  instruction  to 
the  jury  not  to  consider  the  case  until  the 
juror  returned,  and  the  juror,  after  being  ex- 
amined, having  been  sent  back  to  the  jury 
room,  with  direction  not  to  disclose  to  the 
jury  what  had  transpired. 

(a)  It  appears  from  a  note  of  the  presiding 
judge  that  no  objection  was  made  to  the  tem- 
porary withdrawal  from  the  jury  of  the  juror 
whose  impartiality  was  attacked. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  2068;  Dec.  Dig.  |  864.*] 

7.  Ground  fob  New  Trial— Prejudice  of 
Juror. 

Under  the  evidence  introduced,  there  was 
no  error  in  refusing  to  grant  a  new  trial  on  the 
ground  that  one  of  the  jurors  was  prejudiced 
against  the  accused  and  had  made  statements 
indicating  such  partiality. 

8.  Grounds  for  New  Trial— Reversal  Not 
Required— Sufficiency  of  Evidence. 

In  the  light  of  the  entire  charge  of  the 
court  and  of  the  evidence,  none  of  the  other 
grounds  of  the  motion  for  a  new  trial  were 
such  as  to  require  a  reversal.  The  verdict  was 
fully  supported  by  the  evidence. 

Error  from  Superior  Court,  Jones  County ; 
Jas.  B.  Park,  Judge. 

W.  B.  Norton  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Robt  L.  Berner,  of  Macon,  J.  B.  Jackson, 
of  Gray,  W.  A.  McClellan,  of  Macon,  Jack 
Barron,  of  Gray,  and  J.  P.  Knight,  of  Nash- 
ville, for  plaintiff  in  error.  Jos.  B.  Pottle, 
Sol.  Gen.,  of  Milledgeville,  Johnson  &  John- 
son, of  Gray,  T.  S.  Felder,  Atty.  Gen.,  and 
Dumas  &  Henderson,  for  the  State. 

LUMPKIN,  J.  W.  B.  Norton  was  indicted 
for  the  murder  of  R.  V.  Smith.  There  was 
evidence  tending  to  show  the  following,  among 
other,  facts:  On  November  10,  1910,  the  sher- 
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Iff  of  Bibb  county  received  a  telephone  mes- 
sage from  a  man  who  lived  in  the  country, 
stating  that  some  negroes  had  shot  at  his 
-child  or  children,  and  requesting  that  officers' 
be  sent  to  arrest  them.  The  person  making 
the  request  also  provided  an  automobile  in 
order  to  overtake  the  negroes,  who  were  In 
a  wagon.  Norton  was  a  deputy  sheriff.  He 
was  high-tempered.  On  that  day  he  had 
been  drinking,  and  was  under  the  influence 
of  liquor.  One  witness  testified  that  the  ac- 
cused told  him  that  he  had  drunk  half  a  pint 
of  liquor.  Another  witness  testified  that  the 
accused  had  taken  eight  drinks  of  whisky 
that  day.  The  sheriff  directed  the  accused 
and  two  other  deputies  to  go  to  the  place 
whence  the  complaint  came,  and,  if  they  as- 
certained that  one  of  the  boys  had  been  shot 
<at  another  time  he  testified  that  he  said 
"shot  at"),  to  keep  on  until  they  caught  the 
negro,  but  if  they  ascertained  that  nobody 
had  been  shot,  and  the  negroes  were  only 
shooting  on  the  highway,  to  stop  when  they 
got  to  the  Bibb  county  line  and  get  a  war- 
rant. After  taking  the  boy  and  his  father 
into  the  automobile  with  them,  they  went  in 
the  direction  taken  by  the  wagon.  They 
passed  several  wagons  before  the  boy  could 
identify  any  of  the  occupants.  Finally  he 
identified  a  wagon  as  the  one  from  which 
the  shooting  had  been  done.  The  officers  ar- 
rested the  negroes  who  were  in  it  The  ac- 
cused fired  his  pistol  into  the  body  of  the 
wagon,  and  hit  one  of  the  negroes  in  the  foot 
or  leg.  It  was  then  dark.  Another  wagon 
had  stopped  temporarily  a  short  distance 
ahead,  in  which  was  Smith.  Either  on  his 
own  motion  or  on  the  suggestion  of  another 
member  of  the  party,  the  accused  left  the 
other  officers,  and  in  company  with  the  boy 
and  the  chauffeur  got  into  the  automobile  for 
the  purpose  of  pursuing  the  other  wagon. 
It  started,  and  went  over  a  hill.  Accused 
gave  chase,  and  fired  his  pistol  twice  in  the 
air.  One  of  the  negroes,  who  had  been  ar- 
rested, testified  that  he  told  the  accused  that 
Mr.  Smith  was  in  the  wagon  in  front.  On 
this  subject  the  evidence  was  conflicting. 
After  being  chased  for  some  distance  by  the 
automobile,  outside  the  limits  of  Bibb  coun- 
ty, and  in  Jones  county,  Smith  turned  out 
of  the  main  road  into  a  smaller  road.  The 
chauffeur  stated  that  it  was  too  rough  to  fol- 
low in  the  automobile.  The  accused  leaped 
from  it  and  pursued  the  wagon  on  foot,  over- 
taking it  a  short  distance  away.  When  he 
was  not  far  from  it,  Smith  stopped.  The  ac- 
cused called  to  him  to  throw  up  his  hands, 
and  again  to  take  his  hands  from  his  hip  or 
pocket,  and  to  hold  them  up.  Smith  said 
that  he  had  not  done  anything,  and  was  not 
going  to  hold  up  his  hands.  Thereupon  the 
accused  shot  him,  wounding  him  in  the  thigh, 
as  a  result  of  which  death  ensued.    After 


Smith  had  been  carried  to  the  place  where  the 
other  officers  were,  there  was  some  testimony 
that  the  accused  said  he  had  shot  another 
negro;  but  another  member  of  the  party 
threw  a  flashlight  upon  the  wounded  man 
and  stated  that  he  was  a  white  man.  There 
was  no  evidence  that  the  accused  Informed 
Smith  of  his  official  character,  or  that  he 
was  seeking  to  arrest  him  for  any  offense, 
or  claimed  him  to  be  a  violator  of  law.  He 
Introduced  evidence  tending  to  show  that  it 
was  so  dark  that  it  could  not  be  told  wheth- 
er the  man  in  the  wagon  which  he  pursued 
was  a  white  man  or  a  negro. 

In  his  statement  the  accused  claimed  that, 
when  the  wagon  stopped,  the  occupant  threw 
his  hand  to  his  hip  pocket;  that  the  accused 
told  him  to  come  up  there  and  they  would 
talk  it  over,  which  was  refused ;  that  the  ac- 
cused told  the  man  in  the  wagon  to  move  his 
hand,  and  that  the  accused  would  go  down 
there  and  talk  it  over,  which  was  refused; 
that  the  man  in  the  wagon  brought  his  hand 
forward  with  something  in  it,  which  the  ac- 
cused could  not  distinguish  in  the  dark,  and 
he  shot  at  the  man's  hand,  not  Intending  to 
kill  him,  but  to  disable  him;  and  that  he 
picked  up  a  pistol  where  the  man  had  drop- 
ped it  A  witness  for  the  defense  testified 
that  he  heard  the  conversation  as  stated  by 
the  accused.  There  was  evidence  to  the  ef- 
fect that  Smith  was  unarmed.  After  the 
homicide,  the  accused  left  the  state  and  re- 
mained away  for  several  months,  when  he 
returned  voluntarily  and  surrendered.  He 
explained  this  on  the  ground  of  bad  health, 
and  that  he  did  not  want  to  lie  in  jail. 
There  was  much  other  evidence  which  need 
not  be  stated.  It  was  ample  to  authorize  the 
conviction.  A  good  deal  of  testimony  on  be- 
half of  the  defendant  was  to  the  purport 
that  It  was  too  dark  to  tell  whether  the  man 
In  the  wagon  was  a  white  man  or  a  negro, 
and  in  his  statement  the  accused  said  that 
he  did  not  know  that  it  was  a  white  man 
he  had  shot  until  so  informed  by  another 
deputy.  But  the  homicide  was  unlawful,  re- 
gardless of  the  color  of  the  person  slain. 

The  headnotes  sufficiently  explain,  the  rul- 
ings made.  Grounds  of  the  motion  not  spe- 
cifically mentioned  were  of  such  a  character 
as  to  require  neither  the  grant  of  a  new 
trial  nor  an  extended  discussion.  In  one  or 
two  of  the  charges  complained  of,  there  may 
have  been  some  slight  inaccuracy.  On  the 
subject  of  the  right  to  resist  an  unlawful  ar- 
rest, and  to  kill  the  person  seeking  to  make 
it,  if  necessary,  the  language  of  the  court 
was  not  entirely  free  from  criticism.  But 
under  the  facts  above  stated,  and  in  the  light 
of  the  entire  charge,  we  do  not  think  that 
this  should  furnish  any  ground  for  reversal. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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(138  Oa.  47) 

FAMBROUGH  y.  De  VANE  ct  aL 
(Supreme  Court  of  Georgia.    April  10,  1912.) 

(Syllabus  by  the  Court.) 

1.  Reformation   of  Instruments   (|  83*)— 
Bill  of  Sale— Mistake— Pabties. 

Where  personal  property  is  sold,  and  a 
bill  of  sale  with  warranty  of  title  is  executed 
by  the  vendor,  and  the  property  is  again  sold 
with  warranty  of  title,  the  last  vendee  and  his 
vendor  may  join  in  an  equitable  petition  against 
the  original  vendor,  having  for  its  purpose  the 
reformation  of  the  original  bill  of  sale  by  in- 
cluding certain  items  of  property  omitted 
therefrom  by  mutual  mistake. 

[Ed.  Note. — For  other  casesr  see  Reforma- 
tion of  Instruments,  Cent.  Dig.  {$  122-139; 
Dec.  Dig.  §  33.*] 

2.  Ruling  on  Demurrer. 

The  substantial  merits  of  the  petition 
were  passed  on  when  the  judgment  on  demur- 
rer thereto  was  reviewed  in  133  Ga.  471,  tKJ 
S.  E.  245. 

3.  Set-Off  and  Counterclaim  (|  31*)— In- 
dependent Torts. 

In  a  suit  to  reform  a  contract,  a  plea  by 
the  defendant,  praying  judgment  for  damages 
for  independent  torts  against  one  of  the  plain- 
tiffs, alleged  to  be  a  nonresident,  is  properly 
stricken  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  ft  52:  Dec  Dig.  ft 
3L*] 

4.  Amendment  of  Pleading. 

Other  special  demurrers  were  met  by  ap- 
propriate amendments.    • 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  W.  G.  De  Vane  and  others 
against  A.  C.  Fambrough.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

See,  also,  133  Ga.  471,  66  S.  E.  245. 

Hendricks  &  Christian,  of  Nashville,  for 
plaintiff  in  error.  W.  D.  Rule,  of  Nashville, 
and  R.  D.  Smith,  of  Tifton,  for  defendants 
in  error. 

EVANS,  P.  J.  Judgment  affirmed  All 
the  Justices  concur. 


(187  Oft.  848) 

DONALSON  v.  THOMASON. 
(Supreme  Court  of  Georgia.     April  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Mortgages  (§  171*)— Record— Sufficien- 
cy of  Execution— Attestation. 

A  mortgage  on  real  estate,  attested  by  one 
witness,  who  is  not  an  officer  authorized  by  law 
to  attest  a  mortgage,  so  as  to  authorize  its 
registry,  is  not  entitled  to  be  recorded. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  392-409;   Dec  Dig.  §  171.*] 

2.  Vendor  and  Purchaser  (§  227*)— Rights 
of  Parties  —  Existence  of  Prior  Mort- 
gage—Notice. 

A  mortgage  on  land  attested  by  one  wit- 
ness is  not  void,  and  if  a  subsequent  purchaser 
buys  with  actual  notice  of  the  prior  mortgage 
he  takes  subject  to  it. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8  474;  Dec.  Dig.  §  227.*] 


3.  Vendor  and  Purchaser  (j  231*)— Bona 
Fide  Purchasers— Notice— Record. 

The  record  of  a  mortgage  made  without 
due  attestation  or  probate  will  not  be  held  to 
be  constructive  notice  to  a  subsequent  bona 
fide  purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  513-539;  Dec.  Dig.  f 
231.*] 

4.  Vendor  and  Purchaser  (|  226*)— Bona 
Fide  Purchasers  —  Payment  of  Consid- 
eration. 

Actual  payment  of  the  purchase  money,  or 
what  is  equivalent  thereto,  before  notice  of  n 
defectively  recorded  mortgage,  is  necessary  to 
the  protection  of  a  subsequent  purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  475,  476,  495-501; 
Dec.  Dig.  8  226.*] 

5.  Vendor  and  Purchaser  (t  226*)— Bona 
Fide  Purchasers  —  Payment  of  Consid- 
eration. 

Where  a  purchaser  buys  land  without  no- 
tice of  any  mortgage  thereon,  and  gives  his 
negotiable  notes  therefor,  which  are  negotiat- 
ed by  the  payee,  so  as  to  cut  off  any  defense, 
before  the  purchaser  receives  notice  of  the 
prior  lien,  and  the  price  paid  is  a  full  and  fair 
consideration,  such  person  will  be  deemed  to 
be  a  bona  fide  purchaser,  and  as  such  entitled 
to  protection. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |§  475,  476,  495-501; 
Dec.  Dig.  |  226.*] 

6.  Vendor  and  Purchaser  (|  226*)— Bona 
Fide  Purchasers  —  Payment  of  Consid- 
eration. 

If  there  has  been  a  partial  payment  (or 
what  is  equivalent)  of  the  purchase  money  be- 
fore notice,  the  purchaser  will  be  entitled  to 
protection  to  that  extent;  but  appropriate 
equitable  pleadingB  are  necessary  for  this 
purpose. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §8  475,  476,  495-501; 
Dec.  Dig.  |  226.*] 

7.  Vendor  and  Purchaser  ({  231*)— Bona 
Fide  Purchasers— Record. 

The  record  of  a  mortgage  defectively  at- 
tested or  probated  amounts  to  no  record  of  it. 
If  the  mortgage  afterwards  be  attested,  so  as 
to  entitle  it  to  record,  it  must  be  recorded 
anew,  in  order  for  it  to  be  constructive  notice. 
The  entry  of  the  name  of  the  new  attesting 
official  upon  the  old  record  is  improper,  and 
will  not  suffice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  513-539;  Dec.  Dig.  | 
231.*] 

8.  Mortgages  ((  196*)— Rights  of  Parties 
—Stipulations  in  Mortgage. 

The  clause  in  the  mortgage,  "the  purchase 
money  for  the  sale  of  any  timber  on  said  land, 
or  any  use  of  same,  to  be  applied  as  a  credit 
on  said  note"  (even  if  construed  as  a  power 
reserved  to  the  mortgagor  to  sell  the  timber, 
free  of  the  mortgage  lien),  would  not  authorize 
a  sale  on  credit 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  503-507;    Dec  Dig.  §  196.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  John  B.  Donalson  against  T.  I. 
Thomason.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Erie  M.  Donalson,  of  Bainbridge,  for  plain- 
tiff In  error.  R.  G.  Hartsfleld  and  T.  S. 
Hawes,  both  of  Bainbridge,  for  defendant 
In  error. 


•For  other  eases  tee  same  topic  and  section  NUMB  BR  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes. 
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EVANS,  P.  J.  The  action  Is  in  trespass 
for  cutting  timber  by  John  E.  Donalson 
against  T..I.  Thomason.  The  plaintiff  claim- 
ed title  to  the  land  and  timber,  and  the  de- 
fendant claimed  title  only  to  the  timber  on 
the  land.  The  plaintiff  was  nonsuited,  and 
error  is  assigned  on  the  judgment  of  non- 
suit It  was  admitted  that  F.  R.  and  C.  R. 
Graham  owned  the  land,  and  that  both  par- 
ties deraigned  their  respective  titles  from 
them.  On  April  6,  1906,  F.  R.  and  C.  R. 
Graham  executed  a  mortgage  on  the  land  to 
the  Decatur  County  Bank  to  secure  a  debt 
of  $2,500.  The  mortgage  was  recorded  the 
next  day.  The  Decatur  County  Bank  fore- 
closed its  mortgage,  and  also  obtained  a 
common-law  judgment;  and  the  land  was 
sold  by  virtue  of  executions  based  on  these 
judgments  for  the  sum  of  $2,100  to  the 
Decatur  County  Bank,  and  a  deed  made  to 
it  by  the  sheriff  on  October  8,  1908.  On 
February  8,  1909,  the  Decatur  County  Bank 
executed  a  quitclaim  deed  to  the  plaintiff. 
The  common  grantor,  F.  R.  and  C.  R.  Gra- 
ham, on  February  9,  1907,  conveyed  the 
timber  on  the  land  to  Smith  and  Howell, 
who  conveyed  it  to  the  defendants.  The 
timber  was  cut  and  removed  from  the  land 
after  the  plaintiff  obtained  his  deed,  and 
its  value  was  proved.  In  moving  for  a  non- 
suit, the  defendant  insisted  that  the  evi- 
dence disclosed  that  the  mortgage  from  the 
Grahams  to  the  Decatur  County  Bank  was 
defectively  executed,  and  illegally  recorded, 
and  that  he  and  his  vendors  were  bona  fide 
purchasers  for  value,  without  notice  of  the 
lien  of  the  mortgage. 

[1]  1.  It  appeared  that  the  mortgage  was 
drawn  by  the  plaintiff,  who  was  a  director 
of  and  attorney  for  the  mortgagee,  and  sign- 
ed by  the  mortgagors  in  his  office,  and  at- 
tested by  him;  that  the  mortgagors  left  his 
office,  taking  the  mortgage  with  them,  for 
the  purpose  of  acknowledging  their  signa- 
tures before  a  notary  public.  It  is  clear 
from  the  evidence  that  at  the  time  the  mort- 
gage was  recorded,  and  when  the  sale  of  the 
timber  was  made  by  the  Grahams  to  Smith 
and  Howell,  the  mortgage  had  not  been  at- 
tested by  a  notary  public,  but  that  subse- 
quently the  mortgagors  acknowledged  their 
signatures  before  a  notary  public,  and  the 
notary's  name  was  entered  on  the  record  as 
an  attesting  witness.  Before  a  mortgage  on 
real  estate  executed  in  this  state  can  be  ad- 
mitted to  record,  it  must  be  executed  in  the 
presence  of,  and  attested  by  or  proved  be- 
fore, a  notary  public  or  justice  of  any  court 
In  this  state,  or  a  clerk  of  the  superior  court, 
and  one  other  witness.  Civil  Code  1910,  § 
3257;  Gardner  v.  Moore,  51  Ga.  268.  As  the 
mortgage  was  not  attested  in  the  manner 
required  by  law  to  authorize  its  registry,  its 
record  was  not  constructive  notice  of  its  ex- 
istence. 

[2,  3]  2-6.  At  the  time  of  the  sale  of  the 
timber  by  the  Grahams  to  Smith  and  How- 
ell,  the   evidence   discloses  that   they   had 


neither  actual  nor  constructive  notice  of 
their  vendors'  prior  mortgage  to  the  bank. 
Neither  of  the  Grahams  were  Introduced  as 
witnesses.  It  appears  from  the  testimony 
that  the  Grahams  sold  and  conveyed  this 
timber  to  Smith  and  Howell,  and  received 
in  payment  their  two  notes  for  $600  each, 
due  at  six  and  nine  months,  which  were  ne- 
gotiated by  the  Grahams.  It  affirmatively 
appears  that  one  of  them  had  been  negotiat- 
ed^ the  Grahams  prior  to  the  time  Smith 
and  Howell  had  actual  notice  of  the  bank's 
mortgage;  but  the  evidence  fails  to  disclose 
when  the  other  note  was  negotiated.  Both 
notes  have  been  paid.  A  mortgage  of  real 
estate,  attested  by  but  one  witness,  is  not 
void;  and  if  a  subsequent  purchaser  buys 
with  actual  notice  of  the  prior  mortgage,  he 
takes  subject  to  it,  even  though  it  has  but 
one  witness.  Gardner  v.  Moore,  51  Ga.  268. 
But  if  the  subsequent  purchase  be  bona  fide 
and  without  notice,  his  title  will  be  superior 
to  the  mortgage.    Civil  Code  1910,  3  3262. 

[4]  It  is  urged  that,  inasmuch  as  Smith 
and  Howell  had  not  actually  paid  for  the 
timber  in  money,  but  had  only  given  their 
notes  when  they  received  notice  of  the  bank's 
mortgage,  they  are  not  to  be  regarded  as 
bona  fide  purchasers.  It  is  a  rule  in  equity 
that  a  bona  fide  purchaser  without  notice,  to 
be  entitled  to  protection,  must  be  so,  not  only 
at  the  time  of  the  contract  or  conveyance, 
but  until  the  purchase  money  is  actually 
paid.  Phinlzy  v.  Few,  19  Ga.  66;  Mackey 
v.  Bowles,  98  Ga.  733,  25  S.  E.  834.  This 
results  "from  the  doctrine  that,  when  the 
only  feature  of  the  transaction  is  the  trans- 
fer of  title  from  one  party  to  another,  all 
the  equities  which  attended  it  In  the  hands 
of  the  grantor  follow  it  into  those  of  the 
grantee,  and  he  cannot  claim  exemption 
therefrom,  unless  there  has  been  some  pay- 
ment or  expenditure  on  bis  part,  without  no- 
tice of  their  existence,  which  would  render  it 
inequitable  to  enforce  them  against  him" 
Kltteridge  v.  Chapman,  36  Iowa,  348. 

[6,  6]  Actual  payment  may  be  made  in  mon- 
ey or  its  equivalent.  2  Warvelle  on  Vendors, 
$  611.  Where  the  purchaser  has  executed 
negotiable  notes,  which  have  been  actually 
negotiated,  so  as  to  render  him  liable  there- 
on to  the  holder  before  receiving  notice  of 
a  prior  lien  or  equity,  he  will  be  treated  as 
a  bona  fide  purchaser  and  entitled  to  pro- 
tection as  such.  Partridge  v.  Chapman,  81 
111.  137;  Digby  v.  Jones,  67  Mo.  104.  A  par- 
tial payment  of  the  purchase  money  before  . 
notice,  although  not  sufficient  to  invest  the 
vendee  with  the  character  of  a  bona  fide  pur- 
chaser as  regards  the  entire  estate  purchased, 
yet  such  partial  payment  will  entitle  him  to 
invoke  the  aid  of  the  equitable  principle  that 
he  who  asks  equity  must  do  equity  and  re- 
imburse the  amount  actually  paid.  Carter  v. 
Pinckard,  68  Ga.  817.  The  case  last  cited 
was  an  ejectment  cause.  The  plaintiff  ac- 
quired his  title  from  a  grantee  of  the  de- 
fendant, who  pleaded  that  her  deed  to  the 
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plaintiff's  grantor  was  procured  by  fraud, 
and  that  the  plaintiff  had  notice  of  the 
fraud  at  the  time  of  his  purchase.  It  ap- 
peared that  the  plaintiff  paid  for  the  land 
partly  In  cash  and  partly  with  a  note,  which 
did  not  appear  to  have  been  negotiated,  and 
the  court  ruled  in  that  case  that,  in  order 
"to  raise  the  question  of  protecting  him  to 
the  extent  of  a  portion  of  the  purchase  mon- 
ey which  he  has  paid  before  notice,  there 
must  be  appropriate  pleadings. " 

In  the  case  at  bar  the  purchaser  gave  two 
notes.  It  affirmatively  appears  that  one  of 
them  had  been  negotiated  before  the  pur- 
chaser had  notice  of  the  prior  mortgage,  and 
to  the  extent  of  this  note  there  was  clearly 
a  payment  equivalent  to  money.  As  to  the 
other  note,  there  is  no  evidence  as  to  the 
time  it  was  negotiated.  So  that  In  the  pres- 
ent state  of  the  record  Smith  and  Howell 
cannot  be  regarded  as  bona  fide  purchasers 
of  the  entire  estate  in  the  timber.  The  de- 
fendant purchased  the  timber  from  Smith 
and  Howell,  and  took  an  assignment  of  their 
lease  on  May  11,  1909.  The  evidence  dis- 
closes that  be  paid  $725  in  cash  and  gave  his 
note  for  $100,  which  was  subsequently  paid. 
It  does  not  appear  when  the  $100  note  was 
paid.  At  the  time  of  his  purchase  the  de- 
fendant had  no  knowledge  of  the  prior  mort- 
gage of  the  bank.  He  was  afterwards  in- 
formed of  its  existence,  but  It  does  not  ap- 
pear whether  he  had  paid  the  $100  pur- 
chase money  note  at  the  time.  So  that  the 
evidence  does  not  disclose  that  he  was  a 
bona  fide  purchaser  for  value  of  the  entire 
interest,  and  there  is  no  equitable  pleading 
praying  that  he  be  protected  to  the  extent 
of  the  actual  cash  which  he  paid. 

Allusion  is  made  in  the  oral  testimony  to 
the  record  of  the  conveyance  of  the  timber 
from  the  Grahams  to  Smith  and  Howell. 
The  date  of  its  record,  and  whether  it  was 
properly  attested  for  record,  Is  not  made  to 
appear.  Hence  the  question  is  not  presented 
as  to  whether,  under  our  registry  laws,  a 
subsequent  purchaser  of  land  under  a  re- 
corded deed,  who  has  made  a  partial  pay- 
ment, without  notice  actual  or  constructive 
of  a  prior  mortgage  acquires  title  free  of 
such  mortgage. 

[7]  7.  The  record  of  a  mortgage,  improp- 
erly made  for  lack  of  due  attestation,  can- 
not be  amended  by  the  mortgagors  subse- 
quently acknowledging  their  signatures  be- 
fore a  notary  public,  who  attests  the  mort- 
gage, and  the  addition  of  the  notary's  name 
to  the  original  record.  If  the  mortgage  was 
improperly  recorded  for  lack  of  due  attesta- 
tion, and  the  same  Is  afterwards  properly  at- 
tested, the  mortgage  must  be  recorded  anew, 
because  its  registration  would  date  from  the 
time  of  its  original  improper  record. 

[8]  8.  The  mortgage  from  the  Grahams  to 
the  Decatur  County  Bank  contained  this 
clause:  "Provided,  however,  that  this  con- 
veyance shall  be  void  when  the  following  de- 


scribed debts  are  fully  paid  off  and  dis- 
charged, to  wit:  One  note  of  even  date  with, 
these  presents,  due  12  months  from  date,  for 
$2,500,  signed  by  said  grantors  and  payable 
to  said  grantee,  and  given  in  part  purchase 
money  of  said  land  described  in  this  mort- 
gage; the  purchase  money  for  the  sale  ot 
any  timber  on  said  land,  or  any  use  of  same, 
to  be  applied  as  a  credit  on  said  note.'9  It  is 
contended  that  the  proviso  of  the  mortgage 
operates  as  a  power  of  sale  to  the  mort- 
gagors to  sell  the  timber  upon  the  land,  and 
that  the  sale  thereof  to  Smith  and  Howell 
was  a  proper  exercise  of  this  power.  We 
hardly  think  that  this  clause  of  the  mort- 
gage can  be  construed  as  reserving  to  the 
mortgagors  a  power  to  sell  the  timber;  but, 
even  If  It  be  construed  as  the  reservation  of 
a  power  to  sell,  it  is  manifest  that  the  par- 
ties did  not  contemplate  a  sale  on  credit. 
As  a  general  rule,  where  power  to  sell  is- 
given,  and  no  terms  of  sale  are  stated  in 
the  power,  it  will  be  construed  to  mean  a 
sale  for  cash.  31  Cyc.  1117.  As  the  sale 
to  Smith  and  Howell  was  not  for  cash,  they 
could  not  hold  the  timber  under  this  conten- 
tion. 

Under  the  evidence,  the  plaintiff  was  en- 
titled to  go  to  the  jury.  We  have  discussed 
the  various  aspects  of  the  case  as  presented 
by  the  evidence,  so  that  on  the  next  trial 
the  case  may  be  more  fully  developed,  and 
tried  under  the  principles  of  law  herein  ex- 
pressed. 

Judgment  reversed.  All  the  Justices  con* 
cnr. 

(138  Go.  96) 

CAIN  ▼.  SEABOARD  AIR  LINE  RT. 
(Supreme  Court  of  Georgia.    April  12,  1912. > 

(Syllabus  by  the  Court.) 

Limitation  of  Actions  (§  109*)— Running- 
or  Statute— Appointment  or  Receiver. 
The  general  rule  is  that  the  mere  appoint- 
ment of  a  receiver  does  not  in  any  way  affect 
the  running  of  the  statute  of  limitations. 

(a)  The  facts  presented  by  the  petition  here 
bring  the  case  within  the  general  rule,  and 
show  that  the  cause  of  action  was  barred  by 
the  statute  of  limitations,  and  that  therefore 
the  petition  was  properly  dismissed  on  de- 
murrer. 

[Ed.  Note. — For  other  cases,  see  Limitation, 
of  Actions,  Cent.  Dig.  §  519;  Dec.  Dig.  §109.*! 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  C.  Worrill,  Judge. 

Action  by  Tobe  Cain  against  the  Seaboard 
Air  Line  Railway.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Calhoun  &  Rambo,  of  Arlington,  and  W.  H. 
Gurr,  of  Dawson,  for  plaintiff  in  error.  E.  A. 
Hawkins,  of  Americus,  and  M.  J.  Yeomans, 
of  Dawson,  for  defendant  In  error. 

FISH,  O.  J.  The  only  question  presented 
for  adjudication  in  this  case  is  whether  the 
trial   judge  properly   sustained  the   demur- 
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rer  to  the  petition,  upon  the  ground  that  it 
appeared  therefrom  that  the  action  was 
barred  when  the  petition  was  filed.  The  peti- 
tion showed  the  following  facts:  The  de- 
fendant company,  the  Seaboard  Air  Line 
Railway,  was  a  foreign  corporation,  charter- 
ed under  the  laws  of  the  state  of  Virginia. 
Defendant  transacted  business  and  had  an 
office  and  agent  in  the  county  in  this  state 
wherein  the  action  was  brought  on  and  from 
March  25,  1907,  to  January  2,  1908.  On 
March  25,  1907,  plaintiff,  while  a  passenger 
on  defendant's  line  of  road,  received  serious 
bodily  injuries  at  a  designated  place  in  the 
state  of  Florida,  as  set  forth,  by  the  alleged 
negligence  of  the  defendant  in  the  operation 
of  its  train,  upon  which  plaintiff  was  a  pas- 
senger. On  January  2, 1908,  "in  a  suit  where- 
in the  said  defendant  brought  its  complaint 
against  the  Continental  Trust  Company,  as 
trustee  under  .the  first  mortgage  made  by 
the  Seaboard  Air  Line  Railway,"  in  the 
"United  States  Court  for  the  Eastern  Dis- 
trict of  Virginia,"  the  defendant  corporation 
was  placed  in  the  hands  of  two  receivers; 
one  resident  in  Baltimore,  Md.,  the  other  in 
Richmond,  Va.  The  petition  alleged:  'That 
as  a  result  of  said  complaint  brought  by  the 
said  defendant  against  the  said  Continental 
Trust  Company,  trustee  as  aforesaid,  the 
aforesaid  receivers  were  appointed  to  take 
charge  of  all  the  property  and  business  of  the 
Seaboard  Air  Line  Railway,  including  all 
the  property  and  business  of  defendant  in 
both  the  states  of  Georgia  and  Florida,  and 
as  a  result  of  the  order  of  the  United  States 
Court  for  the  Eastern  District  of  Virginia, 
wherein  the  said  receivers  were  appointed  by 
said  court,  all  the  agents  of  defendants  ceas- 
ed to  represent  the  defendant  any  longer, 
and  all  of  the  property  and  business  of  de- 
fendant were  placed  In  charge  of  said  re- 
ceivers, so  that  there  was  no  person  in  the 
state  of  Georgia,  nor  in  the  state  of  Florida, 
upon  whom  service  of  this  suit  could  be  per- 
fected, and  there  was  no  property  of  defend- 
ant against  which  attachment  proceedings 
could  be  enforced  against  defendant,  either 
in  the  state  of  Georgia  or  in  the  state  of 
Florida."  The  receivers  continued  in  the. 
possession  of  all  the  property  belonging  to 
the  defendant  corporation  and  operated  its 
business  until  on  or  about  November  15, 
1909.  The  particulars  of  the  suit  in  which 
the  receivers  were  appointed  were  not  set 
forth;  nor  did  it  appear  from  the  petition 
whether .  persons  holding  claims  against  the 
corporation  were  enjoined;  nor  was  it  al- 
leged how  the  receivership  was  terminated; 
nor  what  disposition  was  made  by  the  receiv- 
ers of  the  property  of  the  corporation  that 
went  into  their  hands;  nor  how  or  under 
what  conditions  the  corporation  resumed  pos- 
session of  its  property  and  the  operation  of 
Its  line  of  road.  This  action  was  brought 
in  the  superior  court  of  Terrell  county,  April 
29,  1910. 

Under  Civil  Code,  %  4497,  actions  for  bodily 


injuries  must  be  brought  within  two  years 
after  the  right  of  action  accrues.  More  than 
two  years  had  expired  from  the  time  the 
plaintiff  was  injured  by  the  alleged  negli- 
gence of  the  defendant  corporation  before  he 
instituted  his  action.  His  cause  of  action 
was  therefore  barred,  unless  the  statute  of 
limitations  was  suspended  during  the  time 
the  assets  and  business  of  the  corporation 
were  in  the  hands  of  the  receivers;  that  is, 
from  January  2,  1908,  to  November  15,  1909. 
In  passing  upon  the  question  as  to  whether 
the  statute  of  limitations  was  suspended,  dur- 
ing the  receivership,  Olvil  Code,  §  2788,  is 
not  to  be  considered,  as  that  section,  provid- 
ing for  suits  against  receivers,  is  confined  to 
actions  for  injuries  and  damages  to  persons 
in  their  employ,  and  to  injuries  and  damages 
to  personal  property  occurring  during  the  re- 
ceivership. Nor  did  the  case  fall  within  the 
provisions  of  the  act  of  Congress .  allowing 
receivers  appointed  by  federal  courts  to  be 
sued  .without  an  order  from  the  court  ap- 
pointing them,  for  the  acts  of  such  receivers 
during  receivership.  The  general  rule  seems 
to  be  well  settled  that  the  mere  appointment 
of  a  receiver  does  not  in  any  way  affect  the 
running  of  the  statute  of  limitations.  25 
Cyc.  1282;  High  on  Receivers  (4th  Ed.)  §  184 ; 
Kerr  on' Receivers,  pp.  160,  161;  Harrison  v. 
Dignan,  1  Connor  &  Lawson,  376;  Beach  on 
Receivers,  $  234;  White  v.  Meadowcroft,  91 
111.  App.  293;  Williams  v.  Taylor,  99  Md.  306, 
57  Atl.  641.  There  are  exceptions  to  this 
general  rule,  as,  where  an  equitable  suit 
is  filed  by  one  or  more  creditors  and  others 
who  may  come  In,  the  statute  of  limitations 
will  not  run  against  any  of  the  creditors 
who  may  come  in.  Sterndale  v.  Hankinson, 
1  Simon's  Rep.  393.  So  "creditors  are  never 
barred  by  lapse  of  time,  whilst  the  law  itself 
hinders  them  from  proceeding."  Hart  v. 
Evans,  80  Ga.  330,  5  S.  E.  99.  And  "a  dis- 
ability [to  sue]  'happening  by  an  invincible 
necessity*  constitutes  an  exception  from  a 
statute  of  limitations,  and  is  to  be  taken  to 
have  the  same  effect  as  those  disabilities 
which  are  expressly  excepted  from  the  stat- 
ute." Hill  v.  Phillips,  14  R.  I.  93 ;  19  A  & 
E.  Enc.  Law,  215. 

The  case  in  hand  is  not  shown  by  the  pe- 
tition to  come  within  any  of  such  exceptions. 
In  Verdery  v.  Savannah,  etc.,  Ry.  Co.,  82 
Ga.  675,  9  S.  E.  1133,  it  was  held:  "Whilst 
realty  of  which  a  debtor  has  had  adverse 
and  continuous  possession  under  written  col- 
or of  title  is  in  the  hands  of  a  receiver  ap- 
pointed by  a  court  of  equity  at  the  instance 
of  creditors,  the  statute  of  prescription  con- 
tinues to  run  in  favor  of  such  debtor's  title 
against  strangers  to  the  pending  litigation. 
The  possession  of  the  receiver  may  be  tacked 
to  that  of  the  debtor,  and  to  that  of  the  pur. 
chaser  of  the  premises  at  a  sale  made  under 
a  decree  in  the  cause,  to  make  out  the  full 
period  of  the  prescriptive  term."  In  the 
opinion  delivered  by  Chief  Justice  Bleckley, 
beginning  on  82  Ga.  683,  9  S.  E.  1134,  it  Is 
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said:  "It  may  safely  be  affirmed  that  the 
property  of  a  debtor  in  the  hands  of  a  re- 
ceiver, for  the  purpose  of  being  appropriated 
for  the  mutual  benefit  of  the  debtor  and  his 
creditors,  Is  held  by  the  receiver  as  a  succes- 
sor of  the  debtor,  if  not  as  a  quasi  agent  for 
him.  As  against  strangers  to  the  suit,  such 
holding  is  no  breach  of  continuity.  The 
statute  of  limitations  (or  of  prescription)  in 
favor  of  the  debtor's  inchoate  prescriptive 
title  is  not  suspended,  but  continues  to  run 
pending  the  receiver's  possession.  Kerr  on 
Receivers,  160,  161;  Beach  on  Receivers,  §§ 
1,  219,  220;  High  on  Receivers,  fft  135,  184, 
556.  There  is  nothing  in  our  statutes  indica- 
tive of  a  purpose  by  the  Legislature  to  Btop 
the  running  of  prescription  because  a  court 
has  possession  by  its  receiver;  and  certainly 
there  is  no  necessity  for  treating  the  period 
of  such  possession  as  an  implied  exception, 
for  a  stranger  who  claims  the  property  is  not 
without  a  remedy.  On  the  contrary,  he  has 
two  remedies,  one  of  which  is  discretion- 
ary with  the  court  whose  receiver  had  pos- 
session. The  other  is  matter  of  right  in  all 
cases.  By  petition  pro  interesse  suo,  the 
claimant  to  the  property  held  by  a  receiver  is 
entitled  always  to  a  hearing,  should  the  court 
in  its  discretion  think  proper  to  deny  him 
leave  to  bring  a  separate  action  In  his  own 
behalf.  2  Story.  Eq.  833a;  3  Daniell,  Chan. 
Pr.  •1744;  Beach  on  Receivers,  ft  654;  High 
on  Receivers,  ft  139.  The  reluctance  of  courts 
to  ingraft  exceptions  upon  statutes  of  limi- 
tations is  everywhere  apparent"  In  this  con- 
nection, see  Weaver  v.  Davis,  2  Ga.  App.  455, 
58  S.  E.  786.  As  it  was  held  In  Verdery  v. 
Savannah,  etc.,  Co.,  supra,  that  the  statute 
of  limitations  (or  of  prescription)  in  favor  of 
the  debtor's  inchoate  prescriptive  title  was 
not  suspended,  but  continued  to  run  pend- 
ing the  receiver's  possession,  as  against 
strangers  to  the  pending  litigation,  we  think 
it  should  follow  that  in  the  case  at  bar  the 
statute  of  limitations  was  not  suspended,  but 
continued  to  run  In  favor  of  the  defendant 
railroad  company,  and  against  the  plaintiff, 
who,  in  so  far  as  the  petition  shows  to  the 
contrary,  was  a  stranger  to  the  suit  in  which 
the  receivers  were  appointed. 

Counsel  for  plaintiff  in  error,  who  was  the 
plaintiff  below,  contends  that  the  allegations 
of  the  petition  show  that  the  defendant  rail- 
way company  was  forced  to  leave  this  state 
by  reason  of  the  appointment  of  foreign  re- 
ceivers by  the  federal  court  in  the  state  of 
Virginia  for  all  of  the  property  of  the  de- 
fendant company,  and  that  such  receivers 
removed  the  agents  of  the  railway  company 
in  Georgia  and  Florida,  and  placed  their 
own  agents  in  charge  of  the  company's  busi- 
ness, and  that  therefore  the  case  comes  with- 
in the  provisions  of  Civil  Code,  §  4378,  re- 
lating to  an  exception  to  the  running  of  the 
statute  of  limitations,  viz.:  "If  the  defend- 
ant, in  any  of  the  cases  herein  named,  shall 


remove  from  this  state,  the  time  of  his  ab- 
sence from  the  state,  and  until  he  returns  to 
reside,  shall  not  be  counted  or  estimated  in 
his  favor."  We  cannot,  however,  concede  the 
soundness  of  such  contention.  The  Seaboard 
Air  Line  Railway  was  a  foreign  corporation, 
and,  though  made  subject  to  be  sued  in  this 
state  by  our  statute,  its  legal  domicile  was 
never  here,  and  therefore  it  never  removed, 
either  voluntarily  or  involuntarily,  from  this 
state,  and  returned  to  reside  here  in  the 
meaning  of  the  section  quoted.  In  Edwards 
v.  Ross,  58  Ga.  147,  it  was  held:  '*In  the  lim- 
itation laws  of  Georgia,  there  is  no  saving 
in  favor  of  a  creditor  because  of  the  absence 
or  nonresldence  of  his  debtor,  if  the  debtor 
never  resided  here.  [Bishop  v.  Sanford]  15 
Ga.  1;  [Pare  v.  Mahone]  32  Ga.  253;  [Moore 
v.  Carroll]  54  Ga.  126."  These  decisions  re- 
late to  the  provisions  of  our  statute  now  em- 
bodied in  the  section  of  the  Code  above  cit- 
ed. A  body  corporate  is  not  extinguished 
by  a  mere  appointment  of  a  receiver.  Holli- 
field  v.  Wrightsville  &  Tennille  R.  Co.,  99 
Ga.  365,  27  S.  E.  715.  And  no  reason  occurs 
to  us  why  the  plaintiff  in  this  case  could  not 
have  brought  his  action  against  the  railway 
company  In  the  proper  court  of  its  domicile 
pending  the  receivership;  nor  is  any  reason 
shown  why  he  may  not  have  been  allowed 
to  intervene  in  the  action  under  which  the 
receivers  were  appointed. 

From  what  we  have  said,  we  have  confi- 
dently reached  the  conclusion  that  the  mere 
appointment  of  foreign  receivers  for  the 
railway  company  for  the  property  of  such 
company,  by  a  foreign  court,  did  not  suspend 
the  running  of  the  statute  of  limitations  in 
favor  of  the  defendant,  and  that  therefore 
the  trial  judge  properly  dismissed  the  peti- 
tion on  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(138  Ga.  89) 
KNOWLES  v.  CHURCHILL. 
(Supreme  Court  of  Georgia.    April  11,  1912.) 

(SyUalus  hy  the  Court.) 

1.  Master  and  Servant  (t  185*)— Injury  to 
Servant— Fellow  Servants. 

Where  a  master  provided  safe  machinery 
and  appliances  for  lowering  cotton  into  the 
hold  of  a  vessel,  and  stations  a  hatch  tender  at 
the  hatchway,  and  the  hatch  tender  neglects  to 
warn  a  fellow  servant  in  the  hold  of  the  vessel 
of  impending  danger,  whereby  the  latter  re- 
ceives personal  injuries,  for  which  he  sues  the 
master  for  damages,  such  negligence  of  the 
hatch  tender  is  the  negligence  of  a  fellow  serv- 
ant, and  the  injured  servant  cannot  recover 
damages  from  the  master  for  the  injury  re- 
ceived unless  the  master  has  called  the  hatch 
tender  away. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  385-421;    Dec  Dig.  ft 

185.*] 

2.  Negligence  of  Fellow  Servant. 

The  decision  in  the  case  of  Ocean  Steam- 
ship Co.  v.  Cheeney,  86  Ga.  278,  12  S.  E.  351, 
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and  subsequent  decisions  of  this  court  holding 
to  the  same  effect  are  reviewed  and  reaffirmed. 

Error  from  Superior  Court,  Chatham 
County;  W.  G.  Charlton,  Judge. 

Action  by  Robert  Knowles  against  A.  F. 
Churchill.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Robert  Knowles  brought  suit  against  A.  F. 
Churchill,  and  alleged  substantially  as  fol- 
lows: That  on  the  12th  day  of  January,  1911, 
he  was  employed  by  the  defendant  as  a  la- 
borer on  the  steamship  St  Bede.  The  ves- 
sel was  being  loaded  with  cotton,  and  Knowles 
was  working  in  the  hold  of  the  ship,  where 
be  caught  the  bales  as  they  were  lowered, 
and  placed  them  in  the  proper  place  in  the 
hold  for  storage.  The  method  employed  was 
to  hoist  the  cotton  two  bales  at  a  time  from 
the  lighter  by  means  of  a  swinging  beam  or 
derrick,  and  then  lower  the  cotton  into  the 
hold  of  the  vessel,  where  it  was  stored.  The 
cotton  was  hoisted  by  means  of  a  winch  en- 
gine, and  the  cotton  was  grabbed  by  a  pair 
of  hooks,  which  should  be  imbedded  into  the 
cptton  in  order  to  make  a  firm  hold  and  pre- 
vent it  from  slipping  from  the  hooks  while 
being  hoisted  and  lowered.  There  was  a 
platform  or  staging  erected  at  the  coaming  of 
the  hatch,  upon  which  the  cotton  is  permitted 
to  rest,  after  being  brought  from  the  lighter, 
and  it  should  be  inspected  to  see  that  the 
hooks  are  properly  caught  before  the  cotton 
is  lowered  into  the  hold  of  the  vessel.  It 
was  necessary  and  customary  for  a  hatch 
tender  or  other  person  to  be  stationed  at  the 
hatch  opening,  whose  duty  it  was  to  signal 
the  men  in  the  hold  below  to  stand  clear, 
which  means  to  get  out  of  the  way  when 
the  cotton  is  being  lowered  from  above.  On 
January  13,  1911,  while  plaintiff  was  work- 
ing in  the  lower  hold  of  the  steamship,  his 
duties  required  him  to  be  beneath  the  open- 
ing for  the  purpose  of  seizing  bales  of  cot- 
ton to  be  stored,  and  while  thus  engaged, 
there  being  no  signal  or  warning  from  above 
to  stand  clear,  or  any  notice  whatever  that 
bales  of  cotton  were  about  to  be  lowered,  a 
bale  of  cotton  fell  from  above  and  struck  the 
plaintiff  on  his  left  shoulder,  breaking  the 
shoulder  blade  and  otherwise  severely  injur- 
ing, bruising,  and  spraining  plaintiff's  back, 
neck,  chest,  and  arms.  The  bale  which  struck 
plaintiff  was  one  of  two  being  lowered  into 
the  hold,  and  was  not  securely  and  substan- 
tially held  by  the  hooks,  and  by  reason 
thereof  fell  and  injured  plaintiff  as  above 
stated.  Knowles  alleges  negligence  against 
the  defendant  as  follows:  (a)  In  not  proper- 
ly fastening  the  hooks  in  the  cotton,  (b)  In 
not  properly  inspecting  the  hooks,  before  the 
cotton  was  lowered,  to  determine  if  they 
were  properly  imbedded,  (c)  In  not  giving 
the  signal  or  warning  that  cotton  was  being 
lowered.  To  the  petition  alleging  the  above 
facts  the  defendant  filed  his  general  and  spe- 
cial demurrers.  The  court  passed  an  order 
sustaining  the  general  demurrer,  and  over- 


ruling some  and  sustaining  some  of  the 
grounds  of  special  demurrer.  To  the  order 
sustaining  the  general  demurrer,  the  plain- 
tiff excepts  and  assigns  the  same  as  error. 

Twiggs  &  Oazan,  of  Savannah,  for  plaintiff 
in  error.  Osborne  &  Lawrence,  of  Savannah, 
for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1,2]  The  court  did  not  err  in  sustaining  the 
general  demurrer  in  this  case.  Under  the 
former  rulings  of  this  court  upon  the  gen- 
eral question  here  Involved,  where  the  mas- 
ter provides  a  hatch  tender,  and  stations  him 
at  the  hatchway,  and  provides  safe  machin- 
ery and  appliances  for  the  lowering  of  cot- 
ton Into  the  hold  of  a  vessel,  his  duty  has 
been  .fulfilled.  And  if,  under  these  circum- 
stances, the  hatch  tender  neglects  to  give 
the  warnings  in  order  to  prevent  Injury  to  a 
fellow  servant  in  the  hold  of  the  vessel,  such 
negligence  is  the  negligence  of  a  fellow  serv- 
ant, and  the  injured  servant  cannot  recover 
damages  unless  the  master  had  called  the 
hatch  tender  away.  In  the  case  of  Ocean 
Steamship  Co.  v.  Cheeney,  86  Ga.  278,  12  S. 
E.  351,  this  court  held  that:  "A  steamship 
company  Is  not  liable  in  damages  for  an  In- 
jury to  its  laborer,  employed  in  stowing  cot- 
ton In  the  hold  of  its  vessel,  by  a  bale  of  cot- 
ton thrown  down  the  hatchway,  where  the 
Injury  is  caused  by  the  failure  of  the  hatch 
tender  (who  Is  usually  the  engine  driver,  or 
is  taken  indifferently  from  the  laborers  em- 
ployed in  loading  the  vessel)  to  give  warning 
of  the  approach  of  the  falling  bale,  whether 
it  be  thrown  when  the  hatch  tender  is  pres- 
ent and  fails  to  give  the  warning,  or,  while 
he  is  absent,  it  be  thrown  without  notice  by 
another  servant  engaged  in  the  same  busi- 
ness. In  either  case  the  Injury  is  occasion- 
ed by  the  negligence  of  a  fellow  servant." 
Fraser  v.  Smith  &  Kelly  Co.,  136  Ga.  18,  70 
S.  E.  792.  See  note  to  case  of  Tedford  v. 
Los  Angeles  Electric  Co.  and  numerous  cases 
there  cited  sustaining  the  above  rule.  54  L. 
R.  A.  120,  121  (1902);  Hermann  v.  Port 
Blakely  Mill  Co.  (D.  C.)  71  Fed.  853;  Ken- 
nedy v.  Allentown  Foundry  &  Machine 
Works,  49  App.  Div.  78,  63  N.  Y.  Supp.  195. 
See,  also,  Cheeney  v.  Ocean  Steamship  Co., 
92  Ga.  726,  19  S.  E.  33,  44  Am.  St  Rep.  113. 
Our  court  seems  to  have  adopted  the  com- 
mon-law rule,  which  is  to  the  effect  that  a 
master  was  not  liable  for  Injuries  to  a  serv- 
ant by  the  negligence  of  a  fellow  servant  em- 
ployed In  the  same  general  business,  and 
where  the  master  furnished  proper  means 
for  carrying  on  the  work,  and  has  used  due 
care  in  the  selection  of  servants.  26  Cyc.  pp. 
1276,  1293,  and  Georgia  cases  therein  cited. 
See,  in  this  connection,  the  case  of  Riverside 
Mills  v.  Jones,  121  Ga.  83,  48  S.  E.  700. 

But  it  is  insisted  by  counsel  for  plaintiff 
in  error  that  the  decisions  of  this  court  hold- 
ing to  the  above  effect  are  unsound  in  prin- 
ciple, and  they  ask  us  to  review  and  overrule 


768 


74  SOUTHEASTERN  REPORTER 


(Ga. 


them,  in  so  far  as  they  hold  that  the  hatch 
tender  is  the  fellow  servant  of  the  servant 
In  the  hold  of  the  vessel,  when  injury  results 
because  the  hatch  tender,  in  the  discharge  of 
a  personal  duty  of  the  master,  voluntarily 
absents  himself  or  neglects  to  perform  his 
duty.  It  is  further  contended  that  if  the 
master  selects  a  servant  to  take  his  place, 
and  that  servant  neglects  the  duty  imposed, 
the  consequences  of  such  neglect  are  attributa- 
ble to  the  failure  on  the  part  of  the  master 
to  perform  a  personal  duty,  which  is  a  condi- 
tion precedent  to  making  the  place  of  work 
safe.  To  this  contention  and  the  deductions 
sought  to  be  drawn  from  it  we  cannot  agree. 
The  real  question  to  be  considered  is :  What 
is  the  duty  of  the  master?  Plaintiff  in  error 
says:  Stand  there  and  warn  the  servants  in 
the  hold  below.  But  this  cannot  be  the  true 
rule.  Whenever  the  master  has  provided 
safe  machinery  and  appliances,  and  placed  a 
competent  hatch  tender  at  the  hatchway,  the 
measure  of  his  duty  has  been  fulfilled.  In 
the  very  •nature  of  things  the  master  cannot 
always  be  there  in  person.  His  duty  is  to 
provide  the  servant  a  safe  place  to  work,  and 
safe  machinery  and  appliances,  and  a  hatch 
tender.  If  there  is  danger  incident  to  the 
work,  and  the  danger  is  not  patent,  it  is  the 
duty  of  the  master  to  warn  the  servant  But 
there  is  no  contention  here  that  the  danger 
was  not  patent;  that  if  the  servant  did  not 
get  out  of  the  way  of  insecurely  fastened  cot- 
ton he  would  be  hurt.  Nor  is  there  any  con- 
tention that  the  appliances  furnished  by  the 
master  were  not  safe.  The  nondelegable 
duty  of  the  master  is  to  provide  a  hatch 
tender,  and,  relative  to  the  plaintiff,  must 
provide  safe  appliances;  but  it  is  not  the 
duty  of  the  master  to  stand  there  in  person 
and  see  that  there  is  no  negligence.  If  he 
provides  a  competent  man  as  hatch  tender, 
and  all  the  necessary  and  safe  appliances  for 
carrying  on  the  work,  that  is  all  that  can  rea- 
sonably be  expected  of  him.  It  would  be 
unreasonable  indeed  to  either  require  him  to 
remain  there  in  person,  or  to  hold  him  re- 
sponsible for  the  acts  of  negligence  of  one 
whom  he  has  exercised  reasonable  care  in 
selecting  as  a  competent  workman  to  labor 
with  the  plaintiff.  There  is  no  evidence  that 
the  master  failed  in  any  of  these  obligations. 
Some  of  the  reasons  which  support  the  rule 
here  adhered  to  are  that  servants  take  the 
risk  of  the  employment  upon  which  they  en- 
ter, and  that  public  policy  requires  that  fel- 
low servants  should  each  be  the  observer  of 
the  conduct  of  the  others.  The  underlying 
principle  of  the  duty  of  the  master  to  pro- 
vide a  competent  hatch  tender  is  upheld  by 
our  own  courts  and  by  outside  authority. 
There  is  no  insistence  that  the  master  in  this 
case  did  not  do  this.  From  what  has  been 
said  it  follows  that  the  negligence  In  this 
case  is  the  negligence  of  a  fellow  servant, 
and  not  of  the  master;  and,  this  being  so, 
the '  court  below  correctly  held  that  there 


could  be  no  recovery  on  the  case  as  made  by 
the  pleadings. 

We  have  reviewed  the  decisions  of  this 
court,  as  requested  by  counsel  for  plaintiff  In 
error,  and  decline  to  overrule,  but  reaffirm, 
them. 

Judgment  affirmed.  All  the  Justices  con* 
cur. 


(138  Oa.  8R 
ZACHERY  v.  HUDSON. 

(Supreme  Court  of  Georgia.    April  11,  1912.) 

(Syllabus  by  the  Court.) 

Errors  of  Law— Sufficiency  of  Evidence. 
No  errors  of  law  appear  to   have  been 
committed  by  the  trial  court,  and  the  evidence 
authorized  the  verdict. 

Error  from  Superior  Court,  Fulton  Comi- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  Mrs.  F.  M.  Hudson  against  Mrs. 
O.  P.  Zachery.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

This  was  a  complaint  for  land  brought  by 
Mrs.  Fannie  M.  Hudson  against  Mrs.  O.  P. 
Zachery  to  recover  the  possession  of  a  strip 
of  land  fronting  16  inches  on  the  south  side 
of  Baker  street,  in  the  city  of  Atlanta,  and 
running  back  with  the  same  width  76  feet 
The  defendant  in  the  case  owns  the  lot  of 
land  immediately  east  of  the  lot  owned  by 
Mrs.  Hudson,  both  lots  being  bounded  on  the 
north  by  Baker  street  The  plaintiff  and  de- 
fendant are  coterminous  owners,  and  the 
strip  of  land  in  controversy  was  the  prop- 
erty of  one  or  the  other  accordingly  as  the 
line  between  their  lots  might  be  located  16 
inches  further  east  or  west  The  line  in 
dispute  between  them  begins  at  a  point  125 
feet  west  of  the  southwest  corner  of  Baker 
and  Williams  streets.  It  appears  from  the 
evidence  that  in  the  year  1886  there  was  a 
wooden  fence  extending  from  Baker  street 
back  (south)  for  a  distance  of  76  feet,  which 
it  is  claimed  by  the  plaintiff  in  the  action 
was  the  dividing  line  between  the  lands  now 
owned  by  herself  and  the  defendant  In  the 
spring  of  1809  one  Baker,  the  predecessor 
in  title  of  the  defendant,  replaced  the  wood- 
en fence  with  a  stone  fence  or  wall  for  a 
distance  of  40  feet  back  from  Baker  street 
and  this  stone  fence  or  wall  remained  until 
1906,  that  is,  more  than  seven  years,  when 
the  defendant,  who  had  bought  the  property 
from  Baker  in  1903,  constructed  or  began  to 
construct  a.  fence  16  inches  further  west 
than  the  stone  fence  and  the  old  wooden 
fence  had  formerly  been,  thus  taking  posses- 
sion of  the  strip  of  land  in  controversy. 
The  undisputed  evidence  in  the  case  shows 
that  Baker,  the  predecessor  in  title  of  Mrs. 
Zachery,  built  the  stone  fence  between  his 
lot  and  that  of  the  plaintiff.  When  the  de- 
fendant the  present  owner,  under  a  pur- 
chase from  Baker  went  into  possession  of 
the  lot  formerly  owned  by  Baker,  she  found 
the  stone  fence  or  wall  40  feet  long  built 
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along  the  line  occupied  by  a  previously  exist- 
ing wooden  fence  between  her  lot  and  that 
of  Mrs.  Hudson,  and  it  remained  undisturbed 
until  September,  1906.  Mrs.  Hudson,  the 
plaintiff,  testified  that  the  stone  wall  was 
placed  there  by  Mr.  Baker  after  he  had 
made  inquiry  of  her  as  to  whether  the 
wooden  fence  was  on  the  true  dividing  line, 
and  after  she  had  informed  him  that  it  was. 
This  evidence  in  regard  to  Baker's  building 
the  fence  and  when  it  was  built  was  not 
controverted.  Nor  does  it  appear  from  the 
evidence  that  the  defendant  raised  any  ques- 
tion as  to  the  proper  location  of  the  stone 
wall  before  September,  1006.  In  the  de- 
scription of  the  lots,  Mrs.  Hudson's  lot  be- 
gan on  Baker  street  at  125  feet  west  of  the 
corner  of  Williams  and  Baker  streets,  and 
Mrs.  Zachery's  lot,  facing  on  Baker  street, 
extended  to  the  beginning  of  Mrs.  Hudson's 
lot  on  Baker  street  The  difference  of  16 
inches  resulted  from  making  a  survey  upon 
a  horizontal  plane  from  Williams  street,  or 
along  the  surface  of  Baker  street 

On  the  trial  of  the  case  the  court  charged 
the  jury  as  follows:  "The  plaintiff  says  that 
a  certain  fence  was  the  line,  that  the  fence 
has  been  established  by  the  predecessors  in 
title  of  both  the  plaintiff  and  the  defend- 
ant and  had  been  acquiesced  in  for  a  period 
of  seven  years  and  more,  which  established 
it  as  the  true  line  between  the  parties.  Ac- 
quiescence for  a  period  of  seven  years,  by 
act  or  declaration  by  adjoining  landowners, 
shall  establish  a  dividing  line.  If  the  plain- 
tiff and  defendant  or  those  under  whom 
they  claim,  established  this  fence  in  question 
as  the  line  between  the  plaintiff's  and  de- 
fendant's two  pieces  of  property,  and  it 
had  been  acquiesced  in  by  the  parties  for 
seven  years,  then  it  would  be  the  dividing 
line,  regardless  of  recitals  in  a  deed  with 
regard  to  the  number  of  feet  If  that  Is  not 
true,  then  the  parties  would  be  governed  by 
the  number  of  feet  mentioned  in  the  deed. 
Whether  there  was  acquiescence,  what 
amounted  to  acquiescence,  are  all  matters 
for  you  to  determine  under  the  rules  of  law 
and  the  facts  of  the  case.  What  the  parties 
did,  you  get  from  the  evidence.  Acquies- 
cence is  to  be  distinguished  from  avowed 
consent  on  the  one  hand,  and  from  open  dis- 
content or  opposition  on  the  other.  It 
amounts  to  a  consent  which  is  impliedly 
given  as  to  one  or  both  parties  to  a  proposi- 
tion, or  any  act  whatever.  Acquiescence  by 
act  or  declaration  must  be  continuous  for 
seven  years  by  all  the  owners  of  the  land 
on  both  sides  of  the  line  during  a  continuous 
period  of  that  seven  years.  Where  actual 
possession  has  been  had  under  a  claim  of 
right  for  more  than  seven  years,  such  claim 
shall  be  respected,  and  the  lines  so  marked 
as  not  to  interfere  with  such  possession. 
Actual  possession  of  land  is  evidenced  by 
inclosure,  cultivation,  or  any  use  or  occupa- 
tion thereof  which  is  so  notorious  as  to  at- 
tract the  attention  of  every  adverse  claim- 
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ant,  and  bo  exclusive  as  to  prevent  actual 
possession  by  another.  Acquiescence  for 
the  period  required  by  the  statute — and  I 
have  read  you  the  statute — would  be  conclu- 
sive evidence  of  a  previous  agreement, 
though  there  may  in  fact  have  been  none.  If 
you  believe  that  the  testimony  shows  there 
was  a  recognized  line  between  Mrs.  Hudson 
and  Mrs.  Zachery,  although  the  same  may 
not  have  been  the  true  line,  if  it  was  recog- 
nized as  the  line  between  them,  and  it  re- 
mained in  the  same  place  more  than  seven 
years,  then  that  became  the  line  and  both 
parties  would  be  bound  thereby:  Adjoining 
landowners  may  agree  upon  the  dividing  line 
between  them,  and  each  will  own  up  to  the 
agreed  line  as  fully  as  if  it  were  a  natural 
boundary,  or  as  if  their  respective  deeds  or 
grants  called  for  it  Such  an  agreement 
may  be  implied,  as  well  as  expressed,  and  in 
either  case  the  definite  settlement  of  a 
boundary  not  previously  defined  Is  a  good 
and  sufficient  consideration  to  uphold  the 
agreement  Where  an  agreement  establish- 
ing a  dividing  line  between  adjoining  prop- 
erties is  followed  by  acquiescence  and  pos- 
session, the  parties  are  concluded  by  their 
agreement;  and  when  the  acquiescence  and 
possession  have  continued  for  the  period  of 
time  prescribed  by  the  statute  of  limita- 
tions a  perfect  title  by  adverse  possession 
is  acquired.  If  adjoining  proprietors  delib- 
erately erect  monuments  or  fences,  or  make 
improvements  on  a  line  between  their  lands, 
upon  the  understanding  that  it  is  the  true 
line,  it  •  will  amount  to  a  practical  loca- 
tion. You  take  this  case,  gentlemen,  in  all 
of  its  phases,  and  apply  the  rules  of  law  1 
have  given  you  in  charge  to  the  facts  ad- 
duced on  the  witness  stand  and  to  the  docu- 
mentary evidence,  and  say  which,  under 
these  rules,  Is  the  true  line.  If  you  find  this 
fence  was  established  by  the  predecessors 
in  title  of  these  two  parties,  and  that  the 
fence  was  on  a  line  agreed  upon — and  as  to 
that  the  court  expresses  no  opinion,  you 
determine  that  from  the  facts — and  that 
the  fence  had  been  acquiesced  in  by  both 
parties  for  a  period  of  seven  years  or  more, 
it  would  become  the  line.  If  there  has  been 
any  break  In  it,  if  that  has  not  been  done, 
then  the  line  called  for  by  the  deed  would 
be  the  line." 

The  jury  returned  a  verdict  for  the  plain- 
tiff, and,  the  court  overruling  a  motion  for  a 
new  trial,  the  defendant  excepted. 

Candler,  Thomson  &  Hirsch,  of  Atlanta, 
for  plaintiff  in  error.  Jesse  M.  Wood  and 
Napier,  Wright  &  Cox,  all  of  Atlanta,  for 
defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  The  statement  of  facts  sets  forth 
the  entire  charge  of  the  court  below,  cover- 
ing the  question  of  the  effect  of  agreement 
between  coterminous  landowners  upon  a  di- 
viding line,  and  of  acquiescence  for  a  period 
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of  seven  years  In  a  line  between  the  owners 
of  contiguous  lots.  Several  portions  of  this 
charge  were  excepted  to  in  the  motion  for  a 
new  trial.  But,  considered  as  a  whole,  the 
charge  fully  and  fairly  submitted  the  is- 
sues to  the  jury,  and  correctly  stated  the 
principles  of  law  applicable  thereto.  It  is 
unnecessary  to  discuss  the  exceptions  made. 
The  principles  of  law  involved  in  the  case 
are  fully  and  elaborately  discussed  in  the 
cases  of  Osteen  v.  Wynn,  131  Ga.  209,  62  S. 
E.  37,  127  Am.  St  Rep.  212,  and  Farr  v. 
Woolfolk,  118  Ga.  277,  45  S.  E.  230.  The 
evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  to  grant  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(188  Ga.  78) 

JOHN  N.  SIMS  &  SONS  v.  BOI/TON. 
(Supreme  Court  of  Georgia.    April  11,  1912.) 

(Syllahu*  by  the  Oourt.) 

1.  Payment  (§  21*)-Sales  (§§  124,  202,  328*) 
—Payment  by  Check— Transfer  of  Title 
—Tender  of  Property. 

A  bank  check  tendered  in  payment  is  not 
such  until  paid. 

(a)  A  certain  mule  was  sold  at  a  given  price 
for  cash,  and  a  bill  of  sale  executed  thereto 
and  delivered  to  the  purchaser  warranting  its 
soundness.  In  payment  for  the  mule,  a  check 
on  a  bank  was  delivered  to  the  vendor  for  the 
amount  of  the  purchase  price.  The  vendee  on 
the  same  day  of  the  trade  attempted  to  work 
the  mule,  and  found  it  to  be  diseased,  and  im- 
mediately notified  the  bank  on  which  the  check 
was  drawn  not  to  pay  it  when  presented,  and 
payment  was  accordingly  refused.  The  vendee 
by  letter  to  the  vendor,  who  lived  in  a  differ- 
ent town,  offered  to  turn  the  mule  back  to  the 
vendor,  but,  failing  to  hear  from  him.  traded  it. 
The  vendor  demanded  possession  of  the  mule 
from  the  vendee  soon  after  it  had  been  traded 
by  him.  The  unpaid  check  was  not  formally 
tendered  to  the  drawer  before  suit,  but  was 
produced  on  the  trial  of  the  case  and  offered 
in  evidence.  On  the  failure  of  the  vendee  to 
deliver  the  mule,  the  vendor  brought  an  action 
of  trover  for  its  recovery  and  hire.  Held  that, 
the  transaction  of  purchase  and  sale,  being  a 
cash  one,  the  title  to  the  mule  did  not  pass 
from  the  vendor  to  the  vendee  on  the  failure 
of  the  bank  to  cash  the  check. 

(b)  An  offer  of  a  vendee,  in  a  letter  sent  by 
mail,  to  tender  back  personal  property  to  a 
vendor,  living  in  a  different  town  from  the  ven- 
dor of  such  property,  but  which  letter  was 
never  received  by  the  vendor,  is  not  a  lawful 
and  valid  tender. 

(c)  Under  the  evidence  in  this  case,  the  fail- 
ure of  the  court  to  charge  the  jury  that,  be- 
fore the  plaintiff  could  recover,  he  would  have 
to  tender  to  the  defendants  the  check  that  he 
received  for  the  mule,  before  a  conversion 
would  be  proven,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  J  86;  Dec.  Dig.  I  21;*  Sales,  Cent. 
Dig.  §|  §03-312,  542-551,  909;  Dec.  Dig.  ff 
124,  202,  328.*] 

2.  New  Trial  (5  89*)— Recovery  of  Goods 
—Proceedings— Instructions. 

In  an  action  for  the  recovery  of  personal 
property,  where  the  plaintiff  elected  to  take  a 
money  verdict,  and  the  only  evidence  as  to  the 
value  of  the  property  related  to  the  time  of 


the  conversion,  and  no  evidence  as  to  the  value 
at  other  times  was  introduced,  it  will  not  re- 
quire a  new  trial  that  the  presiding  judge 
charged:  "If  you  find  for  the  plaintiff,  gentle- 
men of  the  jury,  you  would  be  authorized  to 
find  the  amount  of  the  proven  value  of  this 
property.  If  you  find  for  the  plaintiff,  you  can 
find  the  highest  or  lowest  amount— that  is  a 
matter  for  you  to  say — with  interest  from  the 
date  of  the  conversion  or  the  date  when  the 
defendants  took  possession  of  this  property.** 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  57-61;  Dec  Dig.  f  89.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  W.  I.  Bolton  against  John  N. 
Sims  &  Sons.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

On  March  14,  1910,  W.  I.  Bolton  sold  to 
John  N.  Sims  &  Sons  one  mule,  of  the  al- 
leged value  of  $60,  and  executed  a  bill  of 
sale  thereto.  A  check  for  the  above  sum, 
drawn  by  Sims  &  Sons  on  the  American  Na- 
tional Bank  of  Atlanta,  was  given  to  Bolton 
in  payment  for  the  mule.  The  bill  of  sale 
guaranteed  the  mule  "to  be  sound  and  in 
good  condition.,'  On  the  delivery  of  the 
mule  to  Sims  &  Sons,  the  check  for  the  pur- 
chase price  was  turned  over  to  Bolton.  This 
check  was  deposited  by  him  a  few  days 
later  with  the  Norcross  Bank,  and  he  was 
informed  by  the  cashier  of  the  bank  later 
that  the  check  had  been  "turned  down."  The 
check  had  the  words  "Payment  stopped  by 
drawer"  stamped  across  the  face  of  it,  and 
was  produced  on  the  trial  of  the  case.  Re- 
ceiving no  word  or  information  directly  from 
Sims  &  Sons  as  to  why  payment  of  the  check 
had  been  stopped  Bolton  sought  Sims  &  Sons 
to  know  why  the  check  had  not  been  paid. 
The  latter  admitted  that  they  had  stopped 
payment  of  the  check  because  "the  mule  was 
no  account"  It  was  averred  in  the  defend- 
ants' answer  that  the  mule  was  not  sound 
as  represented  by  the  plaintiff,  but  that  it 
was  what  is  commonly  known  as  a  "kidney 
dropper"  or  "choker,"  and  that  it  was  "of 
no  market  value,  was  absolutely  worthless, 
and  not  able  to  do  a  day's  work,  and  worth 
nothing  for  hire."  The  evidence  showed 
that,  soon  after  the  trade,  the  mule  was 
hitched  to  a  dray  and  an  attempt  made  to 
work  it;  that  after  the  mule  had  pulled  for 
a  short  distance,  about  a  hundred  yards  or 
less,  it  fell  in  the  road  and  had  to  be  helped 
up;  that  the  mule  was  driven  a  short  dis- 
tance further,  when  it  fell  again  to  the 
ground,  trembling,  breathing  hard,  and  could 
not  get  up,  nor  perform  labor,  etc.;  that  as 
soon  as  defendants  discovered  the  condition 
of  the  mule  they  telephoned  the  bank  and 
stopped  the  payment  of  the  check  given  as 
the  purchase  price  of  the  mule;  that  they 
wrote  to  Bolton,  telling  him  to  come  and  get 
the  mule,  or  he  would  be  sold  for  his  feed, 
but  Bolton  denied  getting  the  letter;  that  de- 
fendants kept  the  mule  for  a  week  or  ten 
days,  and,  as  the  plaintiff  did  not  call  for  it. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  6  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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they  traded  the  mule.  The  day  after  the 
mule  was  traded  by  Sims  &  Sons,  Bolton 
called  and  demanded  It,  but  did  not  offer  to 
surrender  the  check.  He  was  informed  that 
the  mule  had  been  traded.  Whereupon  an 
action  of  bail  trover  was  brought  by  Bolton 
to  recover  the  mule,  alleging  its  value  at  $60; 
and  on  the  trial  he  elected  to  take  a  money 
verdict.  The  jury  found  a  verdict  for  the 
plaintiff  for  $63.50.  A  motion  for  a  new 
trial  was  made  by  the  defendants,  which  was 
overruled,  and  they  except 

Walter  A.  Sims,  of  Atlanta,  for  plaintiff  in 
error.  J.  E.  &  L.  F.  McClelland,  both  of  At- 
lanta, for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
(1]  1.  The  question  raised  by  the  record  is: 
Did  the  title  to  the  mule  pass  from  Bolton 
to  Sims  &  Sons  on  its  delivery  to  them  and 
on  the  acceptance  of  their  check  therefor  by 
Bolton?  Under  the  evidence,  this  was  a 
cash  transaction.  There  is  no  hint  or  sug- 
gestion that  credit  was  to  be  extended.  The 
mule  was  sold,  and  the  check  was  given  in 
payment  Was  this  a  cash  payment?  The 
cneck  seems  to  have  been  treated  as  cash, 
but  not  accepted. as  such  in  terms,  and  be- 
fore it  was  presented  to  the  bank  on  which 
it  was  drawn  the  drawer  ordered  its  pay- 
ment stopped.  This  being  a  cash  transac- 
tion, and  the  check  given  for  the  purchase 
price  of  the  mule  not  being  paid  by  reason  of 
the  instructions  of  the  drawer  of  the  check 
to  the  bank,  the  title  to  the  mule  remained 
in  the  vendor,  and  never  passed  to  the  ven- 
dee. Merely  giving  the  check  was  not  a  pay- 
ment in  cash,  and  there  is  no  evidence  that 
it  was  to  be  accepted  by  the  vendor  as  cash, 
and  therefore  it  cannot  be  so  considered  un- 
til paid.  Civil  Code  1910,  <  4314.  This  is  a 
contest  between  the  vendor  and  vendee.  N< 
third  person  is  involved  in  the  transaction. 
The  offer  of  the  vendee  by  letter  to  tender 
the  mule  back  to  the  vendor,  even  If  the  let- 
ter was  received  by  him  (and  no  evidence  of 
this  appears),  was  not  a  good  tender.  Nor 
was  the  mere  possession  of  the  unpaid  check 
such  an  acceptance  by  the  vendor  as  amount- 
ed to  a  cash  transaction,  in  the  absence  of 
an  express  agreement  that  it  should  be  treat 
ed  and  accepted  as  cash.  The  trade  being  a 
cash  transaction,  and  no  cash  being  paid  for 
the  mule,  by  reason  of  the  express  direction 
and  action  of  the  defendants  themselves  in 
stopping  payment  of  the  check,  the  title  to 
the  mule  did  not  pass  from  the  vendor  to 
the  vendee.  The  check,  with  the  entries 
thereon,  was  produced  and  offered  in  evi- 
dence at  the  trial  of  the  case,  and  the  jury 
was  authorized,  under  the  evidence  and  the 
charge  of  the  court,  to  find  a  verdict  in  fa- 
vor of  the  plaintiff  for  the  proven  value  of 
the  mule  at  the  time  of  the  conversion,  with 
interest  from  that  date.  The  production  of 
the  protested  check  at  the  trial,  with  the  en- 


tries thereon,  showed  that  a  formal  tender 
was  unnecessary,  and  the  failure  of  the  court 
to  charge  on  the  subject  of  tender  of  the 
check  was  not  error. 

[2]  Error  is  assigned  on  the  following 
charge  of  the  court  to  the  jury:  "If  you  find 
for  the  plaintiff,  you  can  find  the  highest  or 
lowest  amount — that  is  a  matter  for  you  to 
say — with  interest  from  the  date  of  the  con- 
version, or  the  date  when  the  defendants 
took  possession  of  the  property."  The  plain- 
tiff elected  to  take  a  money  verdict  This 
charge  of  the  court  was  not  harmful  under 
the  facts  of  the  case.  The  judge  was  in- 
structing the  jury  as  to  the  value  of  the  mule 
on  the  date  of  the  conversion,  on  the  highest 
and  lowest  estimate  of  the  value  on  that 
date,  and  not  on  the  highest  and  lowest 
value  on  different  dates  between  the  conver- 
sion and  the  time  of  the  trial.  The  question 
being  tried  was  the  value  of  the  mule  on  the 
date  of  conversion.  And  on  this  question  the 
judge  was  instructing  the  jury  that  they 
were  not  bound  by  the  estimate  of  any  one 
witness;  that  they  might  take  the  highest  or 
lowest  estimate  of  value,  with  interest  from 
the  date  of  conversion.  There  is  no  evidence 
of  any  higher  or  lower  value  at  any  other 
date  than  on  the  date  of  conversion.  If  the 
plaintiff  had  elected  to  take  the  highest  prov- 
en value  of  the  property  at  any  time  be- 
tween the  dates  of  the  conversion  and  the 
trial,  and  offered  proof  of  its  value  from  the 
date  of  conversion  to  the  time  of  trial,  he 
would  not  be  entitled  to  Interest  or  hire.  See 
Jaques  v.  Stewart,  81  Ga.  83  (2),  6  S.  B.  815. 
But  such  is  not  the  present  case.  There  was 
no  highest  and  lowest  value  proven  in  this 
case  subsequent  to  the  date  of  the  conver- 
sion. Had  there  been,  the  charge  of  the 
court  might  have  been  confusing  to  the  jury 
and  erroneous.  But  there  is  no  evidence 
showing  any  higher  or  lower  value  subse- 
quent to  the  date  of  conversion  to  which  the 
charge  might  apply.  We  do  not  see,  there- 
fore, how  the  charge  was  harmful  to  the  de- 
fendant The  court  was  charging  the  jury 
as  to  the  value  of  the  mule  on  the  day  of 
the  conversion — the  highest  or  lowest  esti- 
mate of  value  on  that  date,  and  not  on  dif- 
ferent dates.  The  jury  was  not  bound  by 
the  estimate  of  any  one  witness.  They  could 
take  the  highest  estimate,  or  the  lowest,  and 
find  that  as  the  value  of  the  property,  with 
interest  from  the  date  of  the  conversion. 
The  real  question  therefore  is:  What  was 
the  value  of  the  mule  on  the  day  of  conver- 
sion? In  arriving  at  the  true  value,  the  jury 
could  accept  the  highest  or  lowest  estimate 
of  the  value  on  that  date.  Construing  the 
charge  of  the  court  in  the  light  of  the  evi- 
dence, and  in  accordance  with  the  ruling 
here  made,  we  do  not  think  that  the  charge 
of  the  court  could  have  injured  the  defend- 
ant 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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KINNEY  t.  SCARBROUGH  CO. 
(Supreme  Court  of  Georgia.    April  11,  1912.) 

(Syttabu*  by  the  Court.) 

1.  Contracts    (§    117*)  —  Validity  —  Re- 
straint of  Trade. 

Where  a  selling  agent  of  a  company  engag- 
ed in  the  manufacture  and  sale  of  maps,  who 
had  as  his  territory  a  certain  state,  except  a 
few  counties  thereof,  contracted  that  he  would 
not,  "without  the  consent  of  the  company  in 
writing,  within  six  months  after  the  termina- 
tion of  this  contract,  directly  or  indirectly,  or 
in  any  capacity,  whether  upon  his  own  account 
or  in  connection  with  any  other  person  or  per- 
sons as  salesman  or  agent  of  any  character, 
for  any  other  person,  company,  or  corporation, 
engage  hi  any  business  of  a  character  similar 
to  that  conducted  by  the  company,  which  might 
in  any  manner  be  injurious  to  its  interests," 
such  a  contract,  without  territorial  limitation, 
was  in  general  restraint  of  trade,  and  not  en- 
forceable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f§  654-669;    Dec  Dig.  5  117.*] 

2.  Injunction    (5   60*)—  Breach   or   Con- 
tract. 

If  a  salesman  and  local  manager  in  a 
state  for  a  nonresident  corporation,  by  virtue 
of  hia  position,  became  familiar  with  the  busi- 
ness of  the  company  and  its  customers,  an<J 
took  orders  for  the  delivery  of  maps  by  such 
company,  and  if  he  subsequently,  during  the 
term  for  which  he  had  contracted  to  serve  such 
company,  broke  his  contract  with  it,  entered 
the  service  of  another  rival  company  in  the 
same  territory,  failed  to  deliver. to  his  former 
employer  orders  taken  for  its  maps,  and,  be- 
ing insolvent,  intended  to  deliver  maps  of  the 
second  company  on  such  orders,  lie  could  be  en- 
joined from  so  doing. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  117-118;  Dec.  Dig.  $  60.*] 

3.  Injunction  (§  63*)— Inducing  Breach  of 
Contract. 

If  such  an  employe,  after  having  broken 
his  contract  of  employment,  and  being  insol- 
vent, was  seeking  to  induce  other  employe's 
of  his  former  employer  to  breach  their  con- 
tracts of  employment  and  to  enter  with  him 
upon  the  service  of  the  other  company,  he 
could  be  enjoined  from  so  doing. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  §  63.*] 

4.  Modification  of  Contract. 

Direction  is  given  that  the  injunction  be 
modified  in  accordance  with  this  decision. 

Error  from  Superior  Court,  Fulton  Coun* 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  the  Scarbrough  Company  against 
C.  L.  Kinney.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed  in  part  and 
reversed  in  part,  with  directions. 

The  Scarbrough  Company,  a  corporation  of 
the  state  of  Maine,  filed  an  equitable  peti- 
tion against  C.  L.  Kinney,  alleging  in  sub- 
stance as  follows:  The  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  $727.96  on  an 
itemized  bill.  He  was  employed  by  the 
plaintiff  as  salesman  and  local  manager  for 
the  sale  of  maps,  under  a  written  contract, 
for  a  territory  to  be  assigned  to  him.  On 
or  about  January  1,  1911,  the  plaintiff  as- 
signed to  him  the  territory  of  the  state  of 
Georgia,  except  nine  counties  thereof,  which 


were  attached  to  the  Alabama  territory,  with 
the  consent  of  the  defendant  The  contract 
contained  the  following  clause:  "It  is  fur- 
ther expressly  agreed  by  and  between  the 
parties  hereto  that,  inasmuch  as  the  company 
must,  In  the  nature  of  the  case,  instruct  the 
salesman  as  to  its  particular  system  and 
method  of  doing  business,  and  communicate 
facts  to  him  in  confidence,  said  salesman 
shall  not,  without  the  consent  of  the  company 
in  writing,  within  six  months  after  the  ter- 
mination of  this  contract,  directly  or  indi- 
rectly, or  in  any  capacity,  whether  upon  his 
own  account  or  in  connection  with  any  other 
person  or  persons  as  salesman  or  agent  of 
any  character  for  any  other  person,  company, 
or  corporation,  engage  in  any  business  of  a 
character  similar  to  that  conducted  by  the 
company,  which  might  in  any  manner  be  in- 
jurious to  its  interests."  Under  the  terms 
of  the  contract,  as  amended  by  the  agree- 
ment of  the  parties,  the  defendant  was  ob- 
ligated to  continue  in  the  service  of  the 
plaintiff  for  at  least  one  year  from  October 
28,  1910.  In  order  to  equip  the  defendant 
for  the  discharge  of  his  duties  as  salesman 
and  manager  for  the  plaintiff,  it  was  neces- 
sary to  impart  to  him  information  as  to 
the  confidential  details  of  the  plaintiffs  busi- 
ness, which  he  expressly  agreed  to  keep  in 
confidence,  and  the  possession  of  such  infor- 
mation by  the  defendant  in  the  service  of  a 
competing  concern  making  and  selling  maps 
renders  it  impossible  for  the  defendant  to 
comply  with  his  obligation  to  keep  such  in- 
formation confidential.  On  February  13, 
1911,  the  defendant  wrote  to  the  plaintiff, 
stating  that  he  had  175  orders  in  Atlanta, 
and  that  thereafter  he  would  report  week- 
ly. At  the  time  this  letter  was  written  the 
defendant  was  either  negotiating  with  a 
rival  map  company  having  its  principal  office 
in  Atlanta  to  enter  its  employment,  or  had 
already  agreed  to  enter  its  employment  The 
defendant  had  not  complied  with  his  duties 
as  to  sending  in  reports,  etc.,  and  plaintiff's 
treasurer  determined  to  make  a  personal 
visit  to  Atlanta  to  investigate  the  situa- 
tion. On  February  18th  the  defendant  wrote 
to  the  treasurer,  advising  him  not  to  come, 
that  he  had  quit  selling  the  plaintiffs  maps, 
and  it  would  be  useless  for  Qxe  treasurer  to 
make  the  trip.  The  treasurer,  nevertheless, 
went  to  Atlanta,  and  advised  the  defendant 
of  the  irreparable  injury  that  would  follow 
to  the  plaintiff  if  the  defendant  insisted  on 
taking  employment  with  a  rival  or  competi- 
tor, and  endeavored  to  induce  the  defendant 
not  to  do  so,  but  to  continue  in  the  service 
of  the  plaintiff.  The  defendant  declined  to 
do  so,  and  entered  the  service  of  the  rival 
company  as  an  agent  The  defendant  failed 
and  refused  to  report  to  the  plaintiff  the 
names  and  addresses  of  the  persons  from 
whom  he  secured  the  175  orders.  Such  or- 
ders were  procured  by  the  defendant  while 
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actually  in  the  service  of  the  plaintiff.  Upon 
information  and  belief  the  plaintiff  charges 
that  the  defendant  intends  to  fill  such  or- 
ders with  the  maps  of  the  Hudgins  Company, 
the  rival  company  with  which  he  has  taken 
service,  instead  of  furnishing  the  plaintiff 
with  information  with  which  it  can  fill  such 
orders.  New  maps  based  on  the  census  of 
1910  will  probably  be  delivered  very  shortly, 
and  it  is  necessary  to  enjoin  the  defendant 
from  delivering  the  maps  of  the  Hudgins 
Company  upon  the  orders  taken  for  the 
plaintiff.  The  defendant  is  constantly  en- 
deavoring to  "buy  off"  the  salesmen  and 
other  agents  and  representatives  of  plaintiff 
In  the  territory  of  Georgia,  and  to  induce 
them  to  breach  their  contracts  with  the 
plaintiff.  The  prayers  were  that  the  plaintiff 
have  judgment  for  the  amount  of  its  account 
against  the  defendant;  that  the  defendant 
be  enjoined  from  delivering  any  maps  of  the 
Hudgins  Company  on  any  orders  taken  by 
the  defendant  while  in  the  employment  of 
the  plaintiff;  that  the  defendant  be  enjoin- 
ed from  taking  orders  or  engaging  in  the 
map  business  with  the  Hudgins  Company  or 
with  any  other  company  making  and  selling 
maps  in  the  territory  of  the  state  of  Georgia, 
for  a  period  of  at  least  six  months  from  the 
legal  termination  of  the  contract  between  the 
parties;  that  the  defendant  be  enjoined  from 
persuading  or  endeavoring  to  persuade  the 
agents  and  salesmen  of  the  plaintiff  from 
leaving  its  service,  or  from  In  any  wise  in- 
terfering with  plaintiff's  field  officers  or  or- 
ganization for  the  conduct  of  its  business, 
and  for  process  and  general  relief.  By  amend- 
ment it  was  alleged  that  on  May  16th  the 
defendant  filed  his  petition  in  voluntary 
bankruptcy,  and  was  duly  adjudged  a  volun- 
tary bankrupt.  It  was  also  alleged  that  the 
plaintiff  was  engaged  In  the  business  of 
selling  maps  throughout  the  United  States 
and  Canada,  with  offices  also  in  London  and 
Paris. 

The  defendant  denied  breaking  his  con- 
tract, or  that  he  had  taken  orders  for  the 
plaintiff  which  he  intended  to  fill  with  maps 
of  the  Hudgins  Company.  He  alleged  that 
on  or  about  December  20,  1910,  he  ceased 
to  work  for  the  plaintiff,  and  since  that  date 
has  not  worked  for  them  or  taken  orders  for 
them ;  that  about  February  23d  the  treas- 
urer of  the  plaintiff  expressly  agreed  with 
defendant  that  the  contract  set  out  by  the 
plaintiff  was  no  longer  binding  upon  either 
party,  and  expressly  relieved  the  defendant 
of  all  responsibility  or  obligation  under  it; 
and  that  the  treasurer  offered  to  make  an 
entirely  new  contract  with  the  defendant, 
but  after  consideration  the  latter  declined  it. 
He  denied  that  he  had  received  any  confiden- 
tial or  peculiar  Information  or  instructions 
from  the  plaintiff,  and  alleged  that  the  na- 
ture of  the  services  which  he  agreed  to  ren- 
der were  of  an  ordinary  and  not  of  an  ex- 
pert or  peculiar  nature.    He  set  up  that  the 


only  negative  covenant  contained  in  the  con- 
tract, preventing  his  entering  the  service  of 
another  company  after  termination  of  his 
contract  with  the  plaintiff,  was  in  general 
restraint  of  trade  and  not  enforceable. 

On  the  hearing  conflicting  evidence  was  in- 
troduced. The  presiding  judge  granted  the 
injunction  prayed  for  by  the  plaintiff  upon 
its  filing  a  damage  bond  in  the  sum  of  $1,- 
000,  if  exception  should  be  taken  and  the 
judgment  reversed.    Defendant  excepted. 

Dorsey  &  Shelton,  of  Atlanta,  for  plaintiff 
In  error.  Smith,  Hammond  &  Smith,  of  At- 
lanta, for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Two  divergent  lines  of  deci- 
sions have  arisen  in  regard  to  the  territorial 
limitation  necessary  for  the  upholding  of  con- 
tracts in  restraint  of  trade,  in  connection 
with  a  sale  of  a  business  and  good  will,  the 
retiring  of  a  partner,  or  the  like.  Two  points 
of  view  affect  this:  First,  looking  at  the 
matter  with  a  special  consideration  of  the 
parties  immediately  concerned  and  their  pro- 
tection; and,  second,  viewing  it  from  the 
standpoint  of  the  public,  and  the  interest 
which  it  has  in  the  freedom  of  trade  and  in 
not  having  parties  cut  off  from  a  means  of 
livelihood,  thus  tending  to  diminish  the  re- 
sources, wealth,  and  useful  population  of  the 
state'  or  country-  In  the  earlier  English  cas- 
es the  rule  was  quite  stringently  declared 
against  contracts  in  restraint  of  trade,  and 
it  was  thought  to  have  been  fully  adjudicat- 
ed that  contracts  in  restraint  of  trade  with- 
out territorial  limitation  would  not  be  upheld, 
as  being  against  public  policy.  Tear  Book  2 
Henry  V,  pi.  26;  Claygate  v.  Batchelor, 
Owen,  143;  Price  v.  Green,  16  Mess.  &  W. 
346.  Contracts  in  restraint  of  trade  within 
a  limited  area,  and  reasonable  in  their  na- 
ture, came  to  be  recognized  and  enforced  as 
not  being  in  general  restraint.  In  later  Eng- 
lish cases  the  older  ones  have  been  explained 
as  being  cases  In  which  the  territory  over 
which  the  restraint  operated  was  greater 
than  was  necessary  to  protect  the  business 
of  the  contracting  party.  The  earlier  deci- 
sions had  been  followed  In  numerous  juris- 
dictions before  this  explanation,  and  a  num- 
ber of  courts  adhered  to  the  rule.  It  Is  con- 
sidered in  such  jurisdictions  that,  where  the 
area  within  which  the  limitation  operates  is 
so  large  as  to  cause  the  public  interest  to 
suffer,  the  contract  cannot  be  upheld,  al- 
though the  business  sought  to  be  protected 
may  extend  over  the  entire  area.  On  the 
other  hand,  some  of  the  state  and  federal 
courts  have  followed  the  modern  English 
view,  and  hold  that,  if  the  area  over  which 
the  restraint  is  to  operate  Is  not  greater  than 
that  covered  by  the  business  to  be  protected, 
it  is  not  against  public  policy,  although  it 
may  include  the  entire  country.  1  Page, 
Contracts,  §§  376-379. 

Without  undertaking  to  discuss  how  large 
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an area  may  be  embraced  in  a  contract  In 
restraint  of  trade,  if  reasonably  necessary 
for  the  protection  of  the  good  will  of  a  busi- 
ness transferred,  it  is  settled  in  this  state 
that  a  contract  in  restraint  of  trade  withbut 
territorial  limitation  is  contrary  to  public  pol- 
icy and  unenforceable.  Civil  Code  1910,  f 
4253;  Seay  v.  Spratling,  133  Ga.  27,  65  S.  E. 
137.  We  are  not  now  dealing  with  contracts 
of  monopoly  strictly  so  called,  or  contracts 
merely  agreeing  not  to  do  business,  without 
being  ancillary  to  a  sale  of  business  or  good 
will.    They  may  involve  another  feature. 

The  Jurisdiction  of  equity  to  enjoin  a  per- 
son from  doing  business  or  performing  serv- 
ice of  a  certain  character  has  generally  been 
invoked  under  one  of  four  heads:  (1)  Where 
there  has  been  a  sale  of  a  business  and  good 
will,  with  an  ancillary  agreement  by  the  sell- 
er not  to  engage  in  the  business  in  a  certain 
territory.  (2)  Contracts  by  which  an  em- 
ploye agrees  to  give  his  entire  service  to  the 
employer,  which  sometimes  include  an  express 
negative  covenant  not  to  serve  any  other  per- 
son within  a  fixed  time  and  territory.  In 
such  cases  the  negative  covenant  will  not  be 
enforced  by  injunction,  unless  the  services 
are  of  a  peculiar  merit  or  character,  and 
cannot  be  performed  by  others.  Hammond 
v.  Georgian  Co.,  133  Ga.  1  (3),  65  S.  E.  124. 
Contracts  binding  one  to  desist  from  the 
practice  of  a  learned  profession.  (4)  A  con- 
tract by  an  employe*,  ancillary  to  his  con- 
tract of  employment,  not  to  engage  in  a  com- 
peting business,  for  himself  or  as  an  em- 
ploye of  another.  In  the  present  case  the 
effort  to  obtain  an  injunction  is  made  under 
the  last  head  mentioned.  The  general  prin- 
ciples as  to  territorial  limitation  upon  re- 
straint of  trade  above  mentioned  are  appli- 
cable to  all  of  the  subdivisions  of  that  topic, 
though  each  may  have  some  differentiating 
features.  Indeed,  the  courts  have  shown 
greater  reluctance  in  reference  to  enjoining 
a  man  from  performing  personal  service  or 
labor  than  from  conducting  a  business. 

It  was  contended  in  behalf  of  the  defend- 
ant in  error  that  in  Rakestraw  v.  Lanier,  104 
Ga.  188,  201,  80  S.  E.  735,  741  (69  Am.  St 
Rep.  154),  a  distinction  was  made  between  a 
contract  binding  one  to  desist  from  the  prac- 
tice of  a  learned  profession  and  a  contract 
binding  a  person  who  has  sold  out  a  mercan- 
tile or  other  kind  of  business,  and  the  good 
will  connected  therewith,  not  to  again  engage 
in  that  business.  This  is  true,  but  the  dis- 
tinction was  not  that  in  the  former  contract 
no  limitation  as  to  space  was  necessary,  but 
that  a  reasonable  limitation  as  to  time  was 
also  necessary.  After  referring  to  contracts 
in  general  and  partial  restraint  of  trade,  Mr. 
Justice  Little  said:  "We  test  this  contract 
by  the  rules  before  referred  to,  and  find  it 
supported  by  a  legal  consideration.  Being 
limited  as  to  space,  although  unlimited  as  to 
time,  we  find  that  it  may  properly  be  classed 
among  contracts  in  partial  restraint  of  trade.  | 


When  we  seek  its  terms  to  ascertain  whether 
it  is  reasonable,  made  to  protect  the  prom- 
isee, and  not  oppressive  on  the  promisor,  we 
find  "that  the  facts  were  such  as  to  render 
the  limitation  arbitrary  and  unreasonable. 
Thus  it  was  held  that  in  such  a  case,  not 
only  must  the  restraint  of  trade  be  partial, 
and  not  general,  but  it  must  also  be  propor- 
tioned to  the  legitimate  object  to  be  subserv- 
ed, and  not  unreasonable  in  character.  If 
the  doctrine  of  that  case  be  applied  to  the 
present  one,  it  will  not  help  the  plaintiff. 
We  are  aware  that  there  are  a  number  of 
cases  which  have  sustained  agreements,  ancil- 
lary to  employment,  that  the  employe"  would 
not  enter  into  the  service  of  a  competitor  or 
rival  of  the  employer  for  a  specified  time  aft- 
er leaving  his  service.  In  some  of  them 
there  was  a  limitation  as  to  space.  In  some, 
courts  which  follow  the  modern  English  rule 
above  mentioned  looked  at  the  matter  from 
the  standpoint  of  reasonable  protection  en- 
tirely. But  we  are  of  the  opinion  that  our 
decisions  require  a  limitation  aa  to  space, 
and  that  this  rule  applies  to  the  present  case 
as  well  as  to  one  in  which  there  has  been  a 
sale  of  property  and  good  will.  We  there- 
fore hold  that  the  provision  of  the  contract 
here  involved,  which  was  unlimited  as  to 
space,  was  not  enforceable. 

[2]  2.  It  does  not  appear  that  any  secret 
formula  or  technical  trade  secrets  were  in- 
volved. But  there  was  evidence  tending  to 
show  that  the  defendant,  by  virtue  of  his  po- 
sition, had  acquired  knowledge  of  the  cus- 
tomers of  the  plaintiff;  that,  while  pretending 
to  be  acting  in  their  interest,  Informing  them 
that  he  had  taken  a  number  of  orders,  and 
promising  to  make  reports,  he  had  actually 
contracted  to  represent  a  rival  company ;  that 
he  pursued  a  policy  of  double  dealing  for 
some  time;  that,  when  he  finally  left  the 
employment  of  the  plaintiff,  and  notified 
them  of  the  fact,  he  failed  to  deliver  to  them 
the  orders  which  he  previously  reported  that 
he  had  taken;  and  that  he  intended  to  fill 
such  orders  with  maps  furnished  by  his  new 
employer.  This  can  be  prevented  by  injunc- 
tion; and  on  the  interlocutory  hearing  the 
questions  of  fact  involved  were  for  the  con- 
sideration of  the  presiding  Judge. 

[3]  3.  Furthermore,  there  was  evidence 
tending  to  show  that  the  defendant  had 
sought  to  induce  his  successor  in  the  employ- 
ment of  the  plaintiff  to  violate  the  contract  of 
employment  with  the  plaintiff  and  to  Join 
him  in  the  new  employment,  and  that  he 
boasted  that  he  had  induced  some  of  the 
plaintiff's  employes  to  leave  its  service  and 
take  positions  with  the  new  employer.  As  if 
to  emphasize  the  fact  that  the  plaintiff  had 
no  adequate  remedy  at  law  for  the  injuries 
thus  done,  the  defendant  proceeded  to  go 
into  voluntary  bankruptcy.  Aside  from  the 
question  of  restraint  of  trade  involved  in  the 
preceding  discussion,  such  conduct  on  the 
part  of  a  trusted  employe  furnished  suffi- 
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cient  basis  to  authorize  a  temporary  injunc- 
tion as  to  this  matter.  It  is  true  that  the 
defendant  denied  most  of  the  allegations  of 
the  plaintiff,  and  claimed  that  he  had  been 
voluntarily  released  from  its  service.  But 
the  presiding  judge  was  not  compelled  to  ac- 
cept his  theory  of  the  transaction,  and  there 
was  sufficient  evidence  on  which  to  base  an 
injunction  touching  the  matters  last  men- 
tioned. 

It  was  argued  on  behalf  of  the  defendant 
that  injunction  should  not  be  granted  to  pro- 
tect the  contracts  of  the  plaintiff  with  its 
other  employes  against  interference  by  this 
insolvent  exemployg;  and  in  support  of  this 
position  were  cited  the  cases  of  Stein  v.  Na- 
tional Life  Association,  105  Oa.  821,  32  S.  E. 
615,  46  L.  R.  A.  150,  and  Jones  v.  Van  Win- 
kle Gin  &  Machinery  Co.,  131  Oa.  336,  62 
S.  B.  236,  17  L.  R.  A.  (N.  S.)  848,  127  Am. 
St  Rep.  235.  But  in  each  of  those  cases  it 
was  distinctly  declared  that  no  question  of 
inducing  violation  of  contracts  was  involved. 
On  the  general  subject,  see  Beekman  v.  Mar- 
sters,  195  Mass.  205,  80  N.  E.  817, 11  L.  R.  A 
(N.  S.)  201,  and  note,  122  Am.  St  Rep.  232, 
11  Ann.  Cas.  332 ;  Employing  Printers'  Club 
v.  Doctor  Bosser  Co.,  122  Ga.  509(2),  50  S. 
E.  353,  69  L.  R.  A.  90,  106  Am.  St  Rep.  137, 
2  Ann.  Cas.  69. 

[4]  4.  In  so  far  as  the  injunction  restrained 
the  defendant  from  taking  orders  or  engag- 
ing in  the  map  business  with  the  second  com- 
pany for  six  months  from  the  termination  of 
the  contract  existing  between  him  and  the 
plaintiff,  it  must  be  reversed.  In  so  far  as 
it  was  sought  to  enjoin  the  defendant  from 
delivering  maps  of  the  new  company  on  or- 
ders taken  by  the  defendant  while  in  the 
employment  of  the  plaintiff,  and  from  in- 
ducing or  endeavoring  to  induce  the  agents 
and  salesmen  of  the  plaintiff  to  violate  their 
contracts  with  the  plaintiff,  and  leave  its 
service  in  violation  thereof,  the  injunction 
was  authorized.  Direction  is  given  that  the 
injunctive  order  be  modified  so  as  to  accord 
with  this  decision. 

The  plaintiff  in  error,  having  obtained  a 
material  modification  of  the  judgment,  is 
entitled  to  costs  of  the  exception. 

Judgment  affirmed  in  part  and  reversed  in 
part,  with  direction.    All  the  Justices  concur. 


(138  Ga.  64) 

SEABOARD  AIR  LINE  RT.  v.  JACKSON. 
(Supreme  Court  of  Georgia.    April  10,  1912.) 

(Syllabus  by  the  Court  J 

L  Appeal  and  Ebbob  (§  1040*)— Review— 
Harmless  Ebbob— Ruling  on  Demttbbeb. 
Where  a  suit  was  brought  against  two 
railway  companies  to  recover  damages  for  the 
alleged  negligent  and  tortious  killing  of  peti- 
tioner's husband,  and  the  same  was  demurred 
to  upon  the  ground  that  it  was  multifarious, 
that  there  was  a  misjoinder  of  parties,  and 
that  the   acts   of   negligence   charged   against 


each  of  the  defendants  were  separate  and  dis- 
tinct acts  of  negligence  chargeable  against  each 
of  them  separately  and  not  jointly,  and  the 
demurrer  was  overruled,  but  subsequently  and 
before  the  trial  one  of  the  parties  defendant 
was  stricken  from  the  case  and  the  cause  dis- 
missed as  to  that  party,  and  the  allegations  of 
negligence  against  the  party  thus  stricken  from 
the  case  were  eliminated  by  an  amendment  to 
the  petition,  the  overruling  of  the  demurrer 
would  not  be  ground  for  the  reversal  of  the 
judgment  of  the  court  below,  even  though  the 
action  88  stated  in  the  original  petition  could 
not  be  jointly  brought  against  both  defendants, 
and  there  was  therefore  a  misjoinder  of  par- 
ties defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4089-4105;  Dec.  Dig.  § 
1040.*] 

2.  Pleading    (f   248*)  —  Amendment  —  New 
Cause  of  Action. 

Where,  in  such  original  petition,  it  was 
alleged  that  the  decedent,  being  in  the  employ 
of  one  of  the  railway  companies  as  a  brakeman 
and  switchman,  was  upon  the  top  of  a-  box  car 
while  the  same  was  attached  to  an  engine 
which  was  in  motion,  and  that  by  the  too  sud- 
den, violent,  and  unusual  stopping  of  the  car 
the  decedent  was  hurled  from  his  position  to 
the  ground  and  upon  an  adjacent  track,  where 
he  lay  in  a  helpless  and  unconscious  condition, 
and  while  lying  there  was  run  over  and  killed 
by  the  train  of  the  other  railway  company 
which  was  being  operated  negligently  and  with- 
out due  caution,  in  that  it  was  running  at  toe 
high  a  rate  of  speed,  and  without  giving  proper 
signals  of  its  approach,  and  without  having 
some  one  on  the  lookout,  it  was  competent  to 
amend  such  petition  by  striking  therefrom  one 
of  the  parties  defendant  and  the  acts  of  neg- 
ligence alleged  against  the  party  so  stricken, 
and  to  add  allegations  showing  that  the  dece- 
dent while  in  the  discharge  of  his  duty  had 
taken  a  position  on  the  track  upon  which  it 
had  been  alleged  that  he  had  been  lying,  and 
that  he  was  standing  there  for  the  purpose  of 
signaling  an  approaching  train  so  as  to  protect 
the  train  upon  which  he  was  employed  as  a 
brakeman  and  switchman,  and  that  while  so 
standing  upon  the  track,  in  the  discharge  of  his 
duty,  he  was  struck  ana  killed  by  a  train  op- 
erated by  the  employes  of  the  other  defendant 
company  which  was  using  the  track  on  which 
he  was  standing,  and  that  the  train  which 
struck  and  killed  him  was  being  operated  neg- 
ligently as  alleged  in  the  original  declaration, 
and  such  an  amendment  did  not  add  a  new 
cause  of  action,  although  it  stated  other  facts 
showing  why  the  train  which  ran  over  and 
killed  the  decedent  was  being  operated  negli- 
gently. Harris  v.  Central  R  R.,  78  Ga.  525. 
3  S.  E.  355;  City  of  Columbus  v.  Anglin,  120 
Ga.  785,  48  S.  E.  318. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  686-700;  Dec  Dig.  f  248.*] 

3.  Railroads  (f  394*)— Operation— Injuries 
to  Person  on  Track— Pleading. 

The  petition  set  forth  a  cause  of  action 
good  as  against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §5  1331-1338;  Dec  Dig.  §  304.*] 

4.  Pleading  (5  362*)  —Motions  —  Striking 
Out  Matter. 

The  petition  setting  forth  distinctly  what 
were  the  duties  of  the  decedent  at  the  time 
when  he  was  killed,  and  the  alleged  acts  of 
negligence  on  the  part  of  the  defendant,  the 
court  did  not  err  in  refusing  to  strike,  upon 
demurrer,  the  allegation  of  the  petition  that 
"at  the  time  plaintiff's  husband  was  killed  he 
was  at  his  post  of  duty." 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cent.  Dig.  §§  1147-1155;  Dec  Dig.  f  362.*] 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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5.  Railroads  (§  400*)— Operation— Injuries 
to  Person  on  Track— Nonsuit. 

The  court  did  not  err  in  refusing  to  grant 
a  nonsuit  at  the  conclusion  of  the  evidence  of- 
fered  by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  f<  1365-1381;   Dec.  Dig.  §  400.*] 

• 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;    W.  D.  Ellis,  Judge. 

Action  by  Ruth  A.  Jackson,  by  next  friend, 
against  the  Seaboard  Air  Line  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Ruth  A.  Jackson,  by  her  next  friend, 
brought  suit  against  the  Western  &  Atlantic 
Railroad  Company  and  the  Seaboard  Air 
Line  Railway  Company  to  recover  damages 
for  the  tortious  homicide  of  her  husband. 
In  the  original  petition  it  was  alleged  that 
on  the  8th  day  of  May,  1910,  plaintiffs  hus- 
band was  in  the  employ  of  the  Western  & 
Atlantic  Railroad  Company  as  a  brakeman 
and  switchman,  and  was  a  member  of  a 
switching  crew  on  the  morning  of  the  hom- 
icide, and  that  being  at  his  post  of  duty  on 
the  top  of  a  freight  train  of  the  Western  & 
Atlantic  Railroad  Company,  and  in  the  dis- 
charge of  his  duties,  in  consequence  of  a 
sudden  and  violent  stopping  of  the  train,  he 
was  thrown  from  the  top  of  the  car,  and  in 
the  fall  was  stunned  and  rendered  uncon- 
scious, and  in  that  position  he  lay  upon  the 
south  main  line  of  defendant's  track,  and, 
being  unable  to  move,  a  train  of  the  Sea- 
board Air  Line  Railway  Company  ran  over 
him,  cut  oft  both  feet,  and  in  consequence 
of  these  Injuries  he  died  the  next  morning. 
Defects  in  the  brakes  and  negligence  caus- 
ing the  sudden  and  unusual  stopping  of  the 
car  upon  which  decedent  was  riding  were 
set  forth  in  the  original  petition  as  a  part 
of  the  narrative  of  the  causes  by  which  the 
decedent  was  thrown  onto  the  south  main 
line.  It  was  charged  that  the  train  of  the 
Seaboard  Air  Line  Railway  Company  which 
ran  over  the  plaintiffs  husband  was  run- 
ning at  a  high  and  reckless  rate  of  speed, 
some  30  miles  an  hour,  in  the  railroad  yards 
where  railroad  hands  were  at  work  almost 
constantly,  and  across  Bellwood  crossing, 
just  before  it  struck  the  decedent,  the  engine 
being  at  the  rear  of  the  train  pushing  the 
cars  back,  without  any  one  on  the  car  to 
watch  out  for  persons  that  might  be  on 
the  track,  and  that  the  body  of  decedent  and 
the  dangerous  position  in  which  he  was  ly- 
ing was  in  plain  view  of  the  agents  and  em- 
ployes of  the  defendant  Seaboard  Air  Line 
Railway  Company  for  a  distance  of  100 
yards,  and  the  agents  of  the  Seaboard  Air 
Line  Railway  could  have  seen  or  ought  to 
have  seen  decedent  that  distance  before 
reaching  him,  which  was  in  ample  time  for 
them  to  stop  the  train  before  it  ran  over 
him.  The  petition  was  demurred  to  by  the 
Seaboard  Air  Line  Railway  Company  on  the 
ground  that  the  declaration  was  multifari- 


ous, and  contained  a  misjoinder  of  causes  of 
action  and  a  misjoinder  of  parties  defendant, 
that  the  alleged  acts  of  negligence  charged 
in  the  declaration  were  separate  and  not 
joint ;  and  it  demurred  specially  to  the  alle- 
gation that  the  defendant  failed  to  blow  the 
whistle  or  ring  the  bell,  on  the  ground  that 
there  was  no  law  requiring  the  defendant  to 
blow  the  whistle  or  ring  the  bell  at  the  place 
in  question.  The  demurrer  was  overruled 
on  each  and  all  the  grounds,  and  the  defend- 
ant excepted  pendente  lite.  Subsequently 
plaintiff  amended  her  petition  by  striking 
the  paragraphs  which  contained  a  narrative 
of  the  manner  in  which  the  decedent  was 
hurled  to  the  ground  from  the  top  of  his 
train,  due  to  an  alleged  defective  'triple 
valve/'  and  the  sudden  stopping  of  the  car 
on  which  he  was  riding,  and  which  described 
the  position  in  which  the  decedent  was  ly- 
ing on  the  track  in  an  unconscious  condition 
when  he  was  struck,  and  substituted  there- 
for other  paragraphs,  which,  in  substance,  al- 
leged that  on  the  day  first  alleged  it  became 
necessary  for  the  plaintiffs  husband,  in  the 
discharge  of  his  duty,  to  leave  the  train  on 
which  he  was  working  as  brakeman  and 
switchman  for  the  purpose  of  flagging  an 
approaching  train  to  keep  it  from  running 
into  the  rear  of  his  train,  as  the  latter  train 
was  going  to  stop  at  or  near  Bellwood  cross- 
ing to  do  some  switching,  and  it  was  neces- 
sary to  protect  it  by  flagging  the  train  which 
was  following  it,  and  that,  as  there  was 
a  curve  in  the  tracks,  he  could  be  better 
seen  by  his  crew  and  could  better  flag  the 
train  by  standing  on  or  near  the  south  main 
line,  on  which  he  was  standing  when  he  was 
injured,  and  that  while  in  that  position,  with 
his  back  toward  Bellwood  crossing,  a  train 
of  the  defendant  Seaboard  Air  Line  Railway 
came  upon  him  from  behind,  without  giving 
any  warning  by  whistle,  ringing  the  bell,  or 
otherwise,  struck  him,  and  ran  over  him,  in- 
flicting the  injuries  above  referred  to.  By 
this  amendment  the  Western  &  Atlantic 
Railroad  Company  was  stricken  as  a  party 
defendant,  and  the  cause  dismissed  as  to  it 
It  was  further  alleged  in  the  amendment 
that  the  defendant  violated  an  ordinance  of 
the  city  of  Atlanta  prescribing  a  speed  limit 
for  the  running  of  engines  and  trains  within 
the  city  limits  and  at  the  place  of  the  hom- 
icide. 

The  defendant  objected  orally  to  the  al- 
lowance of  this  amendment,  on  the  ground 
that  It  set  forth  a  new  cause  of  action,  and 
to  the  court's  order  allowing  the  amendment 
filed  the  defendant  excepted  pendente  lite. 
The  defendant  then  renewed  its  demurrer  to 
the  petition  as  amended,  on  the  ground  that 
it  set  forth  no  cause  of  action  which  would 
entitle  the  plaintiff  to  recover  against  de- 
fendant; also  demurred  specially  to  the  al- 
legation of  the  petition  "that  at  the  time 
plaintiffs  husband  was  killed  he  was  at  his 
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post  erf  duty,"  on  the  ground  that  this  was 
the  mere  conclusion  of  the  pleader.  The  de- 
murrers were  overruled,  and  defendant  ex- 
cepted pendente  lite. 

The  defendant  answered,  denying  all  lia- 
bility and  all  of  the  acts  of  negligence 
charged  against  it;  denied,  also,  the  appli- 
cability of  the  ordinance  as  fixing  the  speed 
limit  of  trains  at  the  place  where  the  dece- 
dent was  killed. 

At  the  conclusion  of  the  evidence  for  the 
plaintiff  a  motion  for  a  nonsuit  was  made  by 
the  defendant,  and  was  overruled,  to  which 
ruling  the  defendant  excepted.  The  defend- 
ant then  Introduced  evidence,  and,  after  the 
dose  of  the  evidence,  argument  of  counsel, 
and  the  charge  of  the  court,  a  verdict  was 
rendered  by  the  Jury  in  favor  of  the  plaintiff. 
The  defendant  excepted  to  the  verdict  and 
final  judgment  of  the  court  by  direct  bill  of 
exceptions,  assigning  the  final  judgment  as 
error,  and  also  excepting  to  the  order  over- 
ruling the  motion  for  a  nonsuit,  and  brought 
the  case  to  this  court  for  review. 

Brown  &  Randolph,  W.  G.  Loving,  Moore 
&  Pomeroy,  and  Robt  S.  Parker,  all  of  At- 
lanta, for  plaintiff  in  error.  Westmoreland 
Bros,  and  Tye,  Peeples  &  Jordan,  all  of  At* 
lanta,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1-4]  1-4.  The  rulings  made  in  the  first  four 
headnotes  do  not  require  elaboration. 

[6]  5.  The  remaining  question  for  deter- 
mination, and  the  one  principally  argued,  is 
whether  the  court  erred  in  refusing  to  grant 
a  nonsuit  at  the  conclusion  of  the  evidence 
introduced  in  chief  by  the  plaintiff;  and,  un- 
der the  ruling  frequently  announced  by  this 
court,  that  question  must  be  answered  in 
the  negative  if  there  was  any  evidence  what- 
ever authorizing  a  finding  in  favor  of  the 
plaintiff.  While  the  evidence  to  support  the 
petitioner's  case  is  of  doubtful  sufficiency,  It 
cannot  be  said  that  the  court  erred  as  a 
matter  of  law  in  holding  that  a  nonsuit  was 
not  authorized.  Taking  the  evidence  most 
favorable  to  the  plaintiff's  cause  as  true, 
which  must  be  done  in  passing  upon  this  mo- 
tion for  a  nonsuit,  it  appears  that  the  plain- 
tiff's husband,  who  was  a  flagman  and 
switchman,  had  taken  a  position  upon  the 
south  main  line  over  which  a  train  coming 
•into  the  city  would  run.  He  was  facing  to- 
wards the  city  for  the  purpose  of  watching 
out  for  any  train  that  might  be  approaching 
on  the  north  main  line;  that  being  the  line 
upon  which  the  switching  engine  to  which 
he  was  attached  as  an  employe"  was  then 
being  operated  in  placing  cars  upon  certain 
industrial  tracks  and  elsewhere.  There  Is 
evidence  showing  that  the  position  on  the 
south  main  line,  on  account  of  a  curve  in 
the  tracks,  was  the  most  feasible  position  for 
the  flagman  to  take  In  order  both  to  keep  in 
sight  of  his  own  crew  and  to  signal  an  ap- 
proaching engine  on   the  north  main  line. 


His  back  was  turned  In  the  direction  from 
whence  a  train  would  come  on  the  south  main 
line — that  is,  the  line  upon  which  he  was 
standing — and  from  that  direction  a  train  did 
come,  which  was  being  pushed  with  a  freight 
car  in  advance.  This  came  swiftly — 30  miles 
an  hour — without  any  signals  whatever  of 
Its  approach.  The  spot  at  which  the  decedent 
was  killed  was  about  200  yards  from  a  cross- 
ing known  as  Bellwood  crossing,  and  in  the 
railroad  yards.  The  jury  would  have  been 
authorized  to  find  under  the  evidence  that 
no  signal  was  given  as  the  train  of  the  de- 
fendant company  passed  over  the  crossing  or 
approached  it  Whether  or  not  under  these 
circumstances  the  operation  of  the  train 
which  ran  over  and  killed  petitioner's  hus- 
band was  being  operated  negligently  and  in 
disregard  of  the  safety  of  its  own  employes 
and  employes  of  other  railways  using  these 
yards  is  a  question  of  fact.  No  mere  rule 
of  law  can  be  applied*  to  the  situation  so  as 
to  enable  the  court  to  determine  the  question 
of  negligence  or  not  upon  the  part  of  the 
defendant  company  as  a  question  of  law,  un- 
less we  flatly  hold  that  because  of  the  fact 
that  the  train  was  being  operated  in  the 
railroad  yards  the  employes  of  the  defendant 
could  operate  a  train  there  at  any  rate  of 
speed  which  the  locomotive  was  capable  of 
attaining.  Both  the  south  and  the  north 
main  lines  were  tracks  belonging  to  the 
Western  &  Atlantic  Railroad  Company,  but 
were  used,  under  an  arrangement  between 
the  two  companies,  by  the  defendant  com- 
pany. The  decedent  was  not  an  employe"  of 
the  plaintiff  in  error,  but  he  was  not,  it  is 
conceded  in  the.  brief  of  counsel  for  plaintiff 
in  error,  a  trespasser  upon  that  track.  Coun- 
sel for  plaintiff  in  error  concede  that  he  was 
a  licensee.  And,  if  one  switchman  could  be 
upon  a  track  as  a  licensee,  other  licensees 
sustaining  similar  relations  to  other  switch- 
ing crews  might,  under  the  exigencies  of 
varying  situations,  be  there,  and  it  cannot  be 
said  that  as  a  matter  of  law  a  train  could  be 
run  just  any  rate  of  speed  along  that  track 
and  not  be  guilty  of  negligence  in  so  doing. 
We  cannot,  of  course,  say  that  the  train 
which  killed  the  decedent  was  actually  run- 
ning, even  though  going  at  the  rate  of  30 
miles  an  hour,  at  such  a  rate  of  speed  as  to 
render  the  operation  of  the  train  negligence, 
but  we  do  say  that  whether  the  movement  of 
the  train  at  this  rate  of  speed  was  negligence 
was  a  question  of  fact,  and  that  question 
could  not  be  determined  on  a  motion  for  a 
nonsuit  We  are  equally  unable  to  say  as  a 
matter  of  law  that  the  decedent  could  have, 
by  the  exercise  of  ordinary  care,  avoided  the 
consequences  of  the  defendant's  negligence. 
That,  too,  was  a  question  of  fact  for  the 
jury,  and  the  judge  properly  refused  to  de- 
termine that  point  on  a  motion  for  nonsuit 
It  will  be  observed  that  we  have  held  that 
whether  the  defendant  was  guilty  of  negli- 
gence or  not  in  running  the  train  at  a  high 
rate  of  speed  was  a  question  of  fact  for  de- 
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cision  by  the  Jury,  without  reference  to  the 
ordinance  of  the  city  of  Atlanta  Introduced 
at  the  hearing,  fixing  a  maximum  rate  of 
speed  at  which  trains  might  be  operated  with- 
in the  city  limits.  And,  if  that  was  true, 
then  the  judge  did  not,  merely  by  refusing 
a  nonsuit,  necessarily  pass  upon  the  question 
of  the  reasonableness  or  unreasonableness 
of  that  ordinance,  and  of  its  applicability  to 
the  place  at  which  the  homicide  occurred. 
Save  by  the  motion  for  a  nonsuit,  the  refusal 
of  which  we  have  pointed  out  might  have 
been  based  upon  other  grounds  than  the  vio- 
lation of  the  ordinance,  the  plaintiff  in  er- 
ror did  not  invoke  a  direct  ruling  by  the 
court  upon  the  reasonableness  or  unreason- 
ableness of  the  ordinance.  They  did  not 
challenge  it  when  offered  In  evidence  on  the 
ground  that  the  facts  show  that  It  was  not 
applicable  to  that  particular  place,  or  that, 
if  it  was,  it  was  unreasonable.  And  they  do 
not  appear  to  have  Invoked  any  charge  of 
the  court  construing  the  ordinance.  There- 
fore, as  it  does  not  appear  that  the  court 
passed  upon  that  question,  this  court  will 
not  undertake  to  do  so. 

It  follows  from  what  we  have  said  above 
that  the  court  properly  refused  to  grant  the 
nonsuit. 

Judgment  affirmed  All  the  Justices  con- 
cur. 


(138  Ga.  31) 

SOUTHERN  RT.  CO.  ▼.  NAPPIER. 

(Supreme  Court  of  Georgia.    April  10,  1912.) 

(Syllabus  by  the  Court.) 

1.  Demttrkeb  Ovebruled— No  Erbob. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  petition  as  amended. 

2.  Carriers  (ftft  290,  320*)  —Carriage  of 
Passengers  —  Cars  Required  —  Question 
for  Jury. 

It  is  the  general  duty  of  a  railroad  com- 
pany to  furnish  sufficient  room  within  its  cars 
for  all  passengers  whom  it  receives  for  trans- 
portation. Whether  or  not  on  a  particular  oc- 
casion the  company  was  excused  from  per- 
formance of  this  duty  by  reason  of  some  sud- 
den emergency  or  unusual  situation,  which  it 
could  not  have  reasonably  anticipated,  and 
against  which  it  could  not  have  provided  by 
the  use  of  due  care,  or  whether  it  was  negli- 
gent in  failing  to  provide  a  passenger  with 
S roper  accommodation  inside  a  car,  so  that 
e  was  compelled  to  ride  on  the  platform, 
and  was  thereby  injured,  was  a  question  for 
the  jury. 

(a)  The  presiding  judge  submitted  this  ques- 
tion to  the  jury.  Some  of  the  requests  to 
charge  were  not  accurate  statements  of  the 
law  as  applicable  to  the  evidence,  and  others 
were  substantially  covered  by  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  j|  1118,  1126,  1149,  1153,  1160, 
1167,  1168,  1179,  1190,  1217,  1233,  1244,  1248, 
1315-1325;    Dec  Dig.  {ft  290,  320.*] 

3.  Carriers  (ft  347*)— Carriage  of  Passen- 
gers —  Injuries  —  Contributory  Negli- 
gence. 

If  a  carrier  furnishes  a  passenger  with  a 
safe  and  sufficient  place  to  ride  in  its  cars, 
generally  such  place  is  the  proper  one  for  the 


passenger  to  occupy.  If  by  reason  of  the 
crowded  condition  of  the  car,  or  other  justify- 
ing cause,  he  is  upon  the  platform,  instead  of 
within  the  car,  the  question  of  his  diligence  or 
negligence  is  ordinarily  one  for  the  jury. 

(a)  In  some  cases  the  conduct  of  a  passen- 
ger in  leaving  his  seat  In  a  car  and  going  upon 
an  open  platform,  while  the  train  was  running 
at  high  speed,  without  legitimate  reason  there- 
for, has  been  so  palpably  negligent  as  to  be 
dealt  with  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ftf  1346-1397,  1402;  Dec  Dig.  § 
347.*] 

4.  Carriers  (ft  321*)— Injuries  to  Passen- 
gers—Actions— Instructions. 

Where  suit  was  brought  for  an  injury  re- 
sulting to  a  passenger  on  a  railroad  train  by 
being  thrown  therefrom  while  riding  upon  a 
platform  of  a  car  because  it  was  claimed  that 
the  car  was  so  crowded  that  he  could  not  ob- 
tain entrance  to  it,  and  where  it  was  contended 
that  the  company  was  negligent  in  not  provid- 
ing room  for  the  passenger,  thus  causing  the 
injury,  there  was  no  error  in  giving  in  charge 
the  principle  embodied  in  Civil  Code  1910, 
§  2780,  as  to  the  presumption  of  negligence 
arising  against  a  railroad  company  if  it  is 
shown  that  a  person  is  injured  by  the  running 
of  a  train,  or  by  acts  of  the  employes  of  the 
company  in  connection  therewith. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {ft  1247,  1326-1337,  1343;  Dec.  Dig. 
ft  321.*] 

5.  Carriers  ({ft  321,  319*)— Injuries  to  Pas- 
sengers—Actions—Punitive Damages. 

Where,  in  a  suit  for  a  personal  injury  to 
a  passenger  on  a  railroad  train,  resulting  from 
his  falling  or  being  thrown  from  the  platform 
of  a  car  on  which  the  passenger  was  riding,  the 
only  act  of  negligence  alleged  was  the  failure 
to  provide  him  with  suitable  accommodations 
inside  the  car,  thus  compelling  him  to  ride  on 
the  platform,  there  was  no  evidence  of  willful 
misconduct,  malice,  fraud,  wantonness,  or  op- 
pression, or  of  such  entire  want  of  care  as 
would  raise  a  presumption  of  conscious  indif- 
ference to  consequences,  it  was  error  to  charge : 
"In  every  tort  there  may  be  aggravating  cir- 
cumstances, either  in  the  act  or  in  the  inten- 
tion, and,  in  that  event,  the  jury  may  give  ad- 
ditional damages,  either  to  deter  the  wrong- 
doer from  repeating  the  trespass,  or  as  com- 
pensation for  the  wounded  feelings  of  the 
plaintiff." 

(a)  In  a  case  of  the  character  indicated  in 
the  preceding  headnote,  the  mere  fact  that  a 
ticket  taker,  in  passing  from  car  to  car,  said 
with  an  oath,  "Give  me  your  tickets,"  was  not 
sufficient  to  authorize  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ftf  1247,  1320-1337,  1343,  1338- 
1345;   Dec.  Dig.  {ft  321,  319.*] 

6.  Damages  (ft  210* )— Assessment— Instruc- 
tions. 

Where,  in  a  suit  on  account  of  a  personal 
injury,  damages  were  claimed  for  physician's 
bills,  permanent  injury  resulting  in  loss  of* 
money,  and  pain  and  suffering,  it  was  error  to 
charge  broadly:  "In  some  torts  the  entire  in- 
jury is  to  the  peace,  happiness,  or  feelings  of 
the  plaintiff.  In  such  cases  no  measure  of 
damages  can  be  prescribed,  except,  the  enlight- 
ened conscience  of  impartial  jurors." 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  ftft  537,  538;  Dec  Dig.  ft  210.*] 

7.  Cabbiebs  (ft  315*)— Injuries  to  Passen- 
gers—Actions— Issues  and'  Pboof. 

Where  the  plaintiff  alleged  that  at  the 
time  his  ticket  was  taken  up  by  the  conductor, 
he  requested  the  latter  to  furnish  him  with  a 
place  in  the  car,  and  the  evidence  showed  no 
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request  of  any  agent  for  that  purpose,  the  fact 
that  the  evidence  disclosed  that  the  tickets  of 
passengers  were  taken  up  by  an  auditor  or 
ticket  agent  did  not  alone  constitute  such  a 
material  variance  as  to  prevent  a  recovery,  if 
the  plaintiff  was  otherwise  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  §|  1270,  1281,  1282;    Dec.  Dig.  ( 

8.  Cabriebb  ({  821*)— iHJUBisa  to  P assent 
gebs— Actions— Instructions. 

Where  the  sole  act  of  negligence  alleged 
was  a  failure  to  provide  a  proper  place  for  a 
passenger  to  ride  in  a  car,  thus  causing  him 
to  ride  on  the  platform,  from  which  he  was 
thrown  by  the  swaying  or  motion  of  the  train, 
and  there  was  no  allegation  that  such  swaying 
or  motion  was  in  itself  negligent,  the  presid- 
ing judge  should  have  so  instructed  the  jury  on 
request. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  1247,  1326-1337,  1343;  Dec  Dig. 
I  821.*] 

9.  Witnesses   (I  268*)— Cboss-Examination 
—Scope  and  Extent. 

After  the  conductor,  as  a  witness  for  the 
defendant,  had  testified  that  he  did  not  go  out 
on  the  platform  of  the  car  and  take  up  the 
tickets  from  the  plaintiff  or  others,  and  in  fact 
did  not  take  up  any  tickets  on  that  train,  there 
was  no  error  in  allowing  him  to  testify  on 
cross-examination  that  the  auditor  took  up  the 
tickets. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-948;  Dec  Dig.  5  268.*] 

10.  Sufficiency  of  Chabg*— No  Ebbob. 
While  in  one  or  two  other  minor  respects 

portions  of  the  charge  may  have  been  subject 
to  criticism,  they  were  of  such  a  character  as 
to  require  no  detailed  discussion,  and  they  are 
not  likely  to  occur  again. 

Error  from  Superior  Court,  Butts  County; 
R.  T.  Daniel,  Judge. 

Action  by  Jesse  I.  Nappier  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Jesse  I.  Nappier  brought  suit  for  damages 
against  the  Southern  Railway  Company,  al- 
leging, in  substance,  as  follows:  On  No- 
vember 22,  1909,  he  was  in  the  city  of  Jack- 
son, Ga-  He  purchased  from  the  agent  of 
the  defendant  at  that  place  a  ticket  for  the 
town  of  Jenkinsburg,  a  station  on  the  line 
of  the  defendant  He  entered  safely  upon 
the  train  of  the  defendant  as  far  as  the 
platform,  and  attempted  to  get  on  the  inside 
of  the  car  to  a  seat  While  he  was  doing 
this,  the  train  moved  off  on  its  regular 
schedule.  He  observed  every  precaution  in 
riding  on  the  outside  of  the  passenger  coach, 
and  tried  to  gain  admission  thereto,  but 
could  not  get  inside  the  car,  on  account  of 
the  crowd  of  people  therein.  The  distance 
from  the  point  where  he  boarded  the  train 
to  the  point  of  his  destination  was  about 
five  miles.  While  he  was  thus  standing  on 
the  platform  of  the  car,  the  conductor  came 
to  the  plaintiff  and  others,  and  asked  for 
their  tickets.  When  plaintiff  delivered  his 
ticket  to  the  conductor,  he  at  the  same  time 
demanded  entrance  to  the  car.  The  con- 
ductor accepted  the  ticket,  but  "made  no  ef- 


fort to  get  or  allow  petitioner  to  get  inside 
the  car  to  a  seat  and  greater  place  of  safe- 
ty." While  standing  on  the  platform  and 
endeavoring  to  take  care  of  himself  as  best 
he  could,  and  when  within  about  a  mile  of 
the  station  where  he  expected  to  leave  the 
train,  he  was  violently  thrown  from  the  car 
by  reason  of  his  inability  to  longer  hold  on 
to  the  supports  which  he  had  grasped.  By 
reason  of  the  violent  swaying  and  rocking 
of  the  car,  and  its  crowded  condition,  he 
lost  his  hold,  and  fell  to  the  ground,  causing 
him  serious  injury.  He  has  endured  much 
pain  and  suffering  and  has  been  put  to  the  ex- 
pense of  a  physician's  bill  of  $200.  He  was 
a  healthy  and  vigorous  man,  28  years  of 
age  at  the  time  of  the  injury,  and  was  earn- 
ing $35  to  $40  per  month.  He  has  been  per- 
manently injured,  and  his  earning  capacity 
destroyed.  The  allegation  as  to  the  respect 
in  which  the  defendant  was  negligent  was  as 
follows:  "Your  petitioner  alleges  that  said 
railway  company  was  careless,  negligent, 
and  failed  to  perform  its  duty  to  your  peti- 
tioner, in  that  it,  by  and  through  its  agents, 
the  conductor  of  said  train,  its  auditors, 
porters,  and  other  employes  of  said  com- 
pany, failed,-  neglected,  and  absolutely  re- 
fused to  provide  a  place  of  safety  on  the  in- 
side of  said  car  for  your  petitioner,  after 
accepting  the  ticket  for  his  passage  to  the 
point  of  destination,  which  acts,  neglect  of 
duty  are  here  charged  as  cause  of  petition- 
er's injury."  The  defendant  demurred  to 
the  petition.  An  amendment  was  made  am- 
plifying an  allegation  in  regard  to  the  failure 
to  furnish  sufficient  room  in  its  cars.  The 
demurrer  was  overruled,  and  exceptions  pen- 
dente lite  were  filed. 

The  defendant  denied  the  substantial  alle- 
gations of  the  petition,  and  alleged  that  It 
exercised  all  due  care  and  diligence,  that 
the  plaintiff  himself  was  negligent,  and  that, 
if  the  defendant  was  negligent  the  plaintiff 
could  have  avoided  the  consequences  thereof 
by  the  exercise  of  ordinary  care  and  dili- 
gence. 

On  the  trial  the  jury  found  for  the  plain- 
tiff $1,000.  Defendant  moved  for  a  new  trial. 
The  motion  was  overruled,  and  it  excepted. 

Harris  &  Harris,  of  Macon,  for  plaintiff  in 
error.  Y.  A.  Wright  and  J.  T.  Moore,  both 
of  Jackson,  and  Moore  &  Branch,  of  At- 
lanta, for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facto  as 
above).  [1]  1.  There  was  no  error  in  over- 
ruling the  demurrer  to  the  petition  as 
amended. 

[2]  2.  It  is  the  general  duty  of  a  railroad 
company  to  furnish  sufficient  room  within 
its  cars  for  all  passengers  whom  it  receives 
for  transportation.  2  Hutchinson  on  Carriers 
(3d  Ed.)  §  1113.  Similar  to  this  is  the  rule 
that  the  carrier  by  the  customary  convey- 
ances used  in  land  travel  is  usually  bound 
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to  furnish  a  passenger  with  a  seat  This  is 
sometimes  declared  by  statute;  sometimes 
held  to  arise  from  the  contract  of  carriage. 
Civ.  Code  1910,  f  2723;  1  Fetter,  Carriers  of 
Passengers,  |  251.  It  has  been  declared  that 
railroad  companies  cannot  refuse  to  carry 
those  who  apply  to  be  carried  or  those  who 
entitle  themselves  to  be  carried  by  procuring 
tickets,  because  of  the  want  of  room.  It 
is  said  that  this  is  so  because  the  trains  may 
have  additional  coaches  attached  to  them  for 
the  accommodation  and  carriage  of  as  many 
as  may  apply.  But  it  has  also  been  said 
that  this  rule  should  not  be  enforced  if  the 
refusal  to  receive  and  carry  was  bona  fide 
on  account  of  some  unexpected  or  extraordi- 
nary circumstances  occasioning  the  necessity 
for  taking  on  an  unusual  number  of  passen- 
gers, by  which  its  coaches  were  filled  be- 
fore the  person  desiring  to  be  carried  had 
applied,  under  circumstances  which  made  it 
Impossible,  by  the. use  of  due  care,  to  rem- 
edy the  inconvenience;  as  where  the  carrier 
had  made  arrangements  at  starting  to  ac- 
commodate as  many  travelers  as  might  be 
reasonably  expected  to  apply,  and  at  a  way 
station,  where  additional  coaches  could  not 
be  procured,  an  unusual  and  unexpected 
number  of  persons  sought  to  board  the  train. 
2  Hutchinson  on  Carriers  (3d  Ed.)  {  1114. 

The  present  case  does  not  involve  a  refus- 
al to  accept  or  carry  the  passengers,  but  a 
contention  that  the  company  received  the 
plaintiff  as  a  passenger  and  carried  him,  but 
did  not  provide  for  him  room  within  the  car. 
While  the  general  rule  of  duty  is  as  above 
stated,  there  may  be  circumstances  which 
would  excuse  the  carrier  for  a  failure  fully 
to  comply  therewith.  Whether  one  who 
bought  a  ticket  and  applied  for  passage  would 
be  entitled  to  a  suit  for  breach  of  contract, 
if  he  were  delayed  by  reason  of  a  failure  to 
furnish  proper  accommodation,  Is  not  now 
under  consideration.  He  cannot  insist  on 
riding  free  because  the  accommodations  are 
not  such  as  they  should  be.  Generally  the 
question  of  whether  a  railroad  company  is 
negligent  under  the  circumstances  of  the  par- 
ticular case  in  not  furnishing  sufficient  ac- 
commodations is  one  for  the  jury.  In  this 
case  the  court  submitted  that  question  to 
the  jury.  Several  of  the  grounds  of  the  mo- 
tion for  a  new  trial  complained  of  the 
charges  on  the  subject  and  refusals  to  charge 
requests.  While  there  may  have  been  some 
ground  for  verbal  criticism  as  to  one  or  two 
of-  the  charges,  in  the  main  the  court  submit- 
ted the  question  of  diligence  or  negligence  on 
the  part  of  the  defendant  in  the  manner 
above  indicated.  Some  of  the  requests  to 
charge  on.  this  subject  were  themselves  not 
perfectly  correct  statements  of  law,  in  con- 
nection with  the  evidence,  and  others  were 
substantially  covered  by  the  charge  given. 
The  evidence  on  which  the  request  contained 
In  the  nineteenth  ground  of  the  motion  was 
based  seems  to  have  been  only  that  the  con- 
ductor on  that  train  did  not  know  that  there 


was  a  crowd  at  Jackson;  nor  was  there  any- 
thing to  show  whether  additional  accomnuK 
dations  could  have  been  provided.  His  evi- 
dence tended  to  show  that  all  passengers 
were  in  fact  in  the  car.  If  the  request  were 
accurately  stated  as  a  principle  of  law,  it 
was  not  adjusted  to  the  evidence.  So,  too, 
there  was  no  error  in  refusing  to  give  the  re- 
quest contained  in  the  twenty-second  ground 
of  the  motion.  It  ignored  the  general  rule 
of  duty  on  the  part  of  the  carrier  to  furnish 
accommodations,  and  sought  to  have  It  de- 
clared that  a  failure  to  provide  a  seat  for  a 
passenger  was  not  of  itself  proof  of  negli- 
gence, and  to  require  superadded  proof  from 
the  plaintiff.  The  court  more  correctly  rec- 
ognized the  general  rule,  and  left  to  the 
Jury  the  question  whether,  under  the  peculiar 
facts  of  the  case,  in  view  of  the  situation* 
the  number  of  persons  applying  for  passage, 
and  all  the  circumstances,  the  railroad  com- 
pany was  negligent  Jn  this  regard.  Apparent- 
ly speaking  of  cases  not  controlled  by  stat- 
ute, it  is  said  in  2  Hutchinson  on  Carriers, 
S  1113:  "But  it  is  not  negligence  per  se  for 
a  carrier  to  fail  to  furnish  a  passenger  with 
a  seat.  Such  a  failure  is  only  evidence  of 
negligence,  to  be  weighed  by  the  jury.  There 
are  circumstances  under  which  a  passenger 
might  prefer  to  enter  a  car  and  stand  up, 
rather  than  not  to  make  the  Journey.  In 
such  a  case  it  cannot  be  said  as  a  matter  of 
law  that  the  carrier  is  negligent  in  permit- 
ting him  to  exercise  such  privilege."  See  in 
this  connection  Lyndon  v.  Georgia  Ry.  ft 
Electric  Co.,  3  Ga.  App.  535,  60  S.  E.  278. 
[3]  3.  Thus  far  we  have  dealt  with  the 
question  of  negligence  on  the  part  of  the  car- 
rier. Another  question  which  arises  in  such 
case  is  as  to  whether  the  injured  party  is 
guilty  of  such  negligence  as  to  prevent  a  re- 
covery. If  a  carrier  furnishes  a  passenger 
with  a  safe  and  sufficient  place  in  its  cars, 
ordinarily  such  place  is  the  proper  one  for 
the  passenger  to  occupy.  There  have  been 
cases  in  which  the  facts  were  so  plain  that  it 
was  held  to  be  a  lack  of  ordinary  care  as 
matter  of  law  for  a  passenger  to  leave  his 
seat  in  a  car  on  an  ordinary  commercial  rail- 
road, and  voluntarily  and  needlessly  go  out 
upon  the  platform  or  steps,  while  the  car 
was  running  at  high  speed,  and  thereby  re- 
ceive an  Injury.  Paterson  v.  Central  Rail- 
road &  Banking  Co.,  85  Ga.  653, 11  S.  E.  872; 
Blodgett  v.  Bartlett,  50  Ga.  353.  But  there 
are  other  cases  in  which  there  was  not  room 
for  a  passenger  inside  of  the  car,  or  in  which 
he  went  upon  the  platform  under  the  direc- 
tion of  the  conductor,  or  for  some  legitimate 
purpose.  Save  in  cases  of  the  character  first 
above  mentioned,  especially  if  there  is  evi- 
dence tending  to  show  a  legitimate  reason 
for  the  passenger  to  be  on  the  platform,  the 
question  of  his  diligence  or  negligence  is  one 
for  the  Jury.  Here  the  plaintiff  testified 
that  he  got  upon  the  platform  without  know- 
ing that  the  car  was  crowded,  or  that  he 
could  not  enter  it,  and  that  the  train  waa 
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under  way  before  he  discovered  the  fact 
After  stating  that  the  interior  of  the  car  is 
ordinarily  the  place  provided  for  passengers 
to  ride,  in  3  Hutchinson  on  Carriers  (3d 
Ed.)  §  1198,  it  is  said:  "He  is  not  required, 
however,  to  disregard  the  usual  courtesies  of 
life  in  order  to  get  an  advantage  over  other 
passengers  in  securing  a  place  within  the  car. 
If,  therefore,  the  car  should  be  so  crowded 
that  the  passenger  in  the  exercise  of  reason- 
able prudence  would  be  justified  in  conclud- 
ing that  he  could  not  get  inside  without  un- 
reasonably pushing  or  crowding  his  way,  he 
would  be  under  no  duty  to  attempt  to  enter, 
and  it  would  not  be  negligence  for  him,  un- 
der such  circumstances,  to  ride  upon  the  plat- 
form." In  this  case  the  court  properly  left 
it  to  the  Jury  to  determine  whether,  under 
the  circumstances,  the  plaintiff  was  guilty  of 
negligence  which  precluded  a  recovery. 

[4]  4.  Complaint  was  made  that  the  court 
gave  in  charge  the  principle  of  Civil  Code 
1910,  §  2780,  as  to  the  presumption  of  negli- 
gence arising  against  a  railroad  company,  if 
it  is  shown  that  a  person  is  Injured  by  the 
running  of  the  train,  or  by  acts  of  the  em- 
ploye's of  the  company  in  running  the  train. 
It  was  contended  that  the  plaintiff  was  not 
injured  by  the  officers  or  agents  of  the  de- 
fendant in  running  its  train,  but  that  the 
injury  was  due  to  his  own  negligence.  There 
was  evidence  tending  to  show  that  he  was 
injured  by  being  thrown  from  the  train 
while  it  was  in  motion.  The  principle  of  the 
section  of  the  Code  above  cited  was  applica- 
ble. Whether  or  not  this  presumption  was 
rebutted  or  overcome  was  a  different  ques- 
tion. It  was  subject  to  be  rebutted  by.  evi- 
dence introduced  by  the  plaintiff  or  by  the 
defendant.  So  likewise  the  negligence  of  the 
plaintiff  might  be  shown  by  testimony  intro- 
duced by  him  or  by  that  introduced  by  the 
defendant  The  court  charged  on  the  subject 
of  the  negligence  of  the  defendant  and  also 
that  of  the  plaintiff.  There  was  no  merit  in 
any  of  the  criticisms  made  upon  the  charges 
on  this  subject. 

[6]  5.  The  court  charged:  "In  every  tort 
there  may  be  aggravating  circumstances,  ei- 
ther in  the  act  or  in  the  Intention,  and  in 
that  event  the  jury  may  give  additional  dam- 
ages, either  to  deter  the  wrongdoer  from  re- 
peating the  trespass,  or  as  compensation  for 
the  wounded  feelings  of  the  plaintiff."  While 
this  is  a  sound  rule  of  law  in  cases  to  which 
it  applies  (Civil  Code  1910,  §  4503),  it  has 
been  held  that  a  charge  in  regard  to  puni- 
tive or  exemplary  damages  Is  not  ordinarily 
applicable  to  a  case  of  a  mere  negligent  tort. 
In  Southern  Ry.  Co.  v.  O'Bryan,  119  Ga.  147, 
45  S.  E.  1000,  it  was  held  that,  "to  justify 
the  imposition  of  punitive  or  exemplary  dam- 
ages, there  must  be  evidence  of  willful  mis- 
conduct, malice,  fraud,  wantonness,  or  op- 
pression, or  that  entire  want  of  care  which 
would  raise  a  presumption  of  a  conscious  in- 
difference to  consequences."  See,  also,  South- 
ern Ry.  Co.  v.  Davis,  132  Ga.  812,  65  S.  E. 


131.  The  case  before  us  involves  a  negli- 
gent tort  The  negligence  alleged  consisted 
in  failing  and  .  refusing  to  •  provide  a  place 
of  safety  on  the  Inside  of  the  car  for  the 
plaintiff.  It  was  alleged  that,  on  boarding 
the  train,  he  attempted  to  enter  the  car,  but 
was  unable  to  do  so,  on  account  of  the 
crowded  condition;  that  while  he  was  doing 
this  the  train  moved  off,  and  he  exercised 
all  due  precaution  in  riding  on  the  platform; 
but  by  reason  of  the  swaying  and  rocking  of 
the  car  he  was  thrown  to  the  ground.  It 
was  also  alleged  that  he  demanded  entrance 
to  the  car  of  the  conductor  who  took  his 
ticket,  but  failed  to  obtain  admission.  There 
was  no  evidence  of  willfulness  or  wanton- 
ness in  excluding  him  from  the  car.  There 
was  no  evidence  that  the  plaintiff  requested 
the  conductor  to  procure  an  entrance  for  him 
into  the  car,  or  that  the  conductor  refused  to 
do  so,  or  that  the  remark  quoted  below  was 
made  In  connection  with  such  refusal,  so  as 
to  be  an  aggravation  of  the  tort  by  reason  of 
the  manner  in  which  it  was  committed.  The 
sole  evidence  on  which  any  claim  for  punitive 
or  exemplary  damages  could  be  asserted  to 
rest  was  that  the  agent  of  the  company  tak- 
ing up  tickets  came  through  the  cars,  and 
called  out:  "Give  me  your  ticket.  God  damn 
it,  give  me  your  tickets."  This  remark  was 
apparently  not  made  to  the  plaintiff  directly, 
but  generally  to  the  crowd.  The  case  is  not 
based  on  any  Insult  by  the  company's  agent 
to  the  passenger;  nor  was  the  language  of 
the  agent  an  aggravating  circumstance  of 
the  negligence  alleged — failing  to  furnish 
room  in  the  car.  Though  profanity  is  nei- 
ther commendable  nor  proper,  this  remark  of 
the  ticket  taker  was  not  sufficient  to  au- 
thorize a  charge  on  the  subject  of  exemplary 
or  punitive  damages  In  a  case  resting  upon 
the  question  of  whether  a  railroad  company 
was  negligent  in  not  supplying  sufficient  room 
in  its  cars,  and  such  charge  was  erroneous. 
[6]  6.  The  court  charged:  "In  some  torts 
the  entire  injury  Is  to  the  peace,  happiness, 
or  feelings  of  the  plaintiff.  In  such  cases  no 
measure  of  damages  can  be  prescribed,  ex- 
cept the  enlightened  conscience  of  Impartial 
jurors."  The  plaintiff  sued  for  physician's 
bills,  permanent  Injury  to  his  earning  capac- 
ity, and  pain  and  suffering.  The  damages 
thus  claimed  are  in  part  susceptible  of  proof, 
and  the  rule  given  In  charge  by  the  court 
was  Inapplicable,  when  applied  to  them  as  a 
whole.  Of  course,  damages  for  pain  and  suf- 
fering can  only  be  measured  by  the  enlight- 
ened conscience  of  impartial  jurors.  In  an- 
other excerpt  from  the  charge,  to  which  ex- 
ception was  taken,  the  court  again  used  the 
expression,  "in  accordance  with  their  en- 
lightened conscience,  as  fair  and  Impartial 
jurors."  In  connection  with  its  context,  the 
presiding  judge  in  this  instance  may  have 
intended  rather  a  warning  to  the  jury  to 
act  fairly  and  impartially  than  to  make  the 
enlightened  conscience  of  impartial  Jurors 
the  measure  of  special  damages. 
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[7]  7.  A  request  was  made  to  charge  to  the 
effect  that  the  plaintiff  alleged  that  the  con- 
ductor  took  up  his  ticket  that  if  the  Jury  be- 
lieved that  the  conductor  did  not  take  up  the 
ticket  of  the  plaintiff  and  do  the  acts  alleged 
in  the  petition,  but  the  ticket  collector  did 
them,  if  they  were  done  at  all,  there  would 
be  a  fatal  variance  between  the  allegata  and 
the  probata,  and  the  plaintiff  could  not  re- 
cover on  account  thereof.  There  was  no  er- 
ror in  refusing  this  request.  The  only  thing 
which  the  ticket  collector  or  auditor  was 
shown  to  have  done  was  the  taking  of  the 
ticket  The  evidence  did  not  show  that  he 
was  asked  to  furnish  a  seat  and  failed  and 
refused  to  do  so.  Had  it  appeared  that 
there  were  two  distinct  agents  of  the  defend- 
ant with  different  powers  and  duties,  and 
that  a  demand  was  made  by  a  passenger  up- 
on one  of  them,  who  had  no  authority  to  act 
upon  it  when  it  was  alleged  that  the  de- 
mand was  made  upon  the  other,  who  did 
have  authority  to  act  in  such  matters,  there 
might  have  been  a  material  variance.  But 
the  mere  fact  that  the  plaintiff  alleged  the 
request' to  the  conductor  to  furnish  him  a 
safe  place  in  the  car  at  the  time  the  latter 
took  his  ticket,  and  the  evidence  showed  no 
such  demand,  and  showed  that  an  agent  of 
the  company,  whom  it  designated  as  an  au- 
ditor or  ticket  collector,  took  the  plaintiff's 
ticket  would  not  constitute  a  fatal  variance, 
on  the  ground  that  an  agent  of  a  different 
designation  from  that  alleged  received  the 
ticket  so  as  to  preclude  a  recovery,  if  the 
plaintiff  was  entitled  thereto  otherwise.  Be- 
sides, if  a  railroad  company,  on  a  particular 
occasion,  intrusts  some  of  the  ordinary  func- 
tions of  a  conductor  to  another  agent  it 
will  not  necessarily  be  a  material  variance 
that  he  is  called  the  conductor  in  the  plead- 
ing relatively  to  the  discharge  of  such  func- 
tions. Atlanta  &  West  Point  R.  Go.  v.  Har- 
alson, 133  Qa.  231,  65  S.  E.  437. 

[I]  &  The  court  charged  in  general  terms 
that  if  the  plaintiff  should  recover,  he  must 
do  so  on  the  negligence  alleged  in  his  peti- 
tion, and  not  on  any  other  ground  of  negli- 
gence, if  any  should  appear.  There  was  no 
allegation  of  any  unusual  or  negligent  speed 
or  jerk  occurring  in  the  operation  of  the 
train.  The  suit  was  based  on  the  idea  that 
the  ordinary  and  normal  swaying  of  the 
train,  coupled  with  the  negligence  of  compel- 
ling the  plaintiff  to  ride  on  the  platform,  by 
reason  of  falling  to  furnish  a  safe  place  in- 
side the  car,  caused  him  to  fall  or  be  thrown 
from  the  train.  We  think  the  court  on  re- 
quest should  have  instructed  the  jury  that 
there  was  no  allegation  of  negligence  as  to 
the  manner  in  which  the  train  was  run  oth- 
er than  in  failing  and  refusing  to  furnish  the 
plaintiff  a  place  to  ride  inside  of  the  car, 
and  causing  him  to  occupy  a  position  of 
danger  on  the  platform.  As  there  was  an 
allegation  and  evidence  in  support  of  it  that 


the  train  swayed  or  rocked,  the  defendant 
was  entitled,  on  request,  to  have  a  charge 
to  the  effect  that  such  swaying  or  rocking 
was  not  alleged  to  be  negligence  in  itself. 
The  request  was  Itself  subject  to  criticism 
on  the  ground  that  it  began  with  the  state- 
ment: "I  charge  you  that  there  is  no  alle- 
gation that  there  was  any  negligence  in  the 
running  of  the  train."  The  words  "the  run- 
ning of  the  train"  might  be  broad  enough  to 
cover  the  entire  operation  of  the  train,  thus 
including  the  question  of  whether  sufficient 
cars  were  furnished,  or  whether  the  plaintiff 
was  compelled  to  occupy  a  dangerous  posi- 
tion, and  might  have  been  so  understood  by 
the  jury,  rather  than  as  having  the  narrow- 
er meaning  of  the  motion  of  the  train.  It 
also  used  "contended,"  when  it  probably 
meant  alleged.  But  the  court  on  request, 
should  charge  the  jury  as  to  what  was  the 
negligence  alleged,  and  to  which  they  were 
confined.  As  the  request  was  not  free  from 
possible  criticism,  perhaps  its  refusal  would 
not  require  a  reversal. 

[I]  9.  Where  the  conductor,  as  a  witness 
for  the  defendant  testified  that  he  did  not  go 
out  on  the  platform  and  take  up  tickets  from 
the  plaintiff  or  others,  and  did  not  take  up 
any  tickets,  there  was  no  error  in  allowing 
him  to  testify,  on  cross-examination,  that 
the  auditor  took  up  the  tickets. 

[1  •]  10.  In  one  or  two  other  respects  of  a 
minor  character  the  charge  was  subject  to 
criticism.  In  one  or  two  places  the  language 
was  subject  to  the  construction  that  if  the 
defendant  was  negligent  as  alleged,  and  the 
plaintiff  was  not  negligent  he  could  recover, 
without  adding  provided  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  inju- 
ry. In  view  of  the  argument  which  it  ap- 
pears was  made  to  the  jury  as  to  a  delay  in 
taking  up  the  tickets,  it  would  have  been 
better,  on  request  to  have  charged  that  there 
was  no  allegation  that  such  delay  was  a 
substantive  act  of  negligence.  But  these 
mere  matters  of  detail  will  probably  not  oc- 
cur again.  Otherwise  than  as  indicated 
above,  the  grounds  of  the  motion  for  a  new 
trial  are  not  such  as  to  cause  a  reversal,  in 
the  light  of  the  evidence  and  the  entire 
charge. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(1S8  Oa.  1»> 
LANE  v.  IVT. 

(Supreme  Court  of  Georgia.     April  13,  1912.) 

(Byttabu*  by  the  Court.) 

L  Appeal  and   Bbbob   (f  977* )— Review— 
Grant  of  New  Tbial. 

"The  first  grant  of  a  new  trial  will  not 
be  disturbed  by  the  Supreme  Court  unless 
the  plaintiff  in  error  shows  that  the  judge 
abused  his  discretion  in  granting  it,  and  that 
the  law  and  facts  require  the  verdict,  notwith- 
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standing  the  Judgment  of  the  presiding  judge." 
Civ.  Code  1910,  5  6204. 

[Ed.  Note. — For  other  cases,  see  Appeal 
and  Error,  Cent  Dig.  H  3860-3865;  Dec  Dig. 
§  977.*] 

2.  Grant  of  New  Tbial. 

In  this  case  it  does  not  appear  that  the 
law  and  facts  required  the  verdict,  nor  that 
the  judpre  abused  his  discretion  in  granting  a 
new   trial 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  between  J.  L.  Lane  and  S.  L.  Ivy. 
From  the  judgment,  Lane  brings  error.  Af- 
firmed. 

Walter  A.  Sims,  of  Atlanta,  for  plaintiff 
in  error.  Dodd  &  Dodd  and  Slaton  &  Phil- 
lips, all  of  Atlanta,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  lid) 

FIRST  NAT.   BANK   OF   FORSYTH   T. 

TAYLOR  et  aL 

(Supreme  Court  of  Georgia.    April  12,  1912.) 

(Syllabus  by  the  Court.) 
1.  Exceptions,   Bill   o»    (f   39*)— Timb  of 

The  law' embodied  in  Civil  Code,  |  6152, 
does  not  in  any  case  authorize  delay  in  tender- 
ing to  a  trial  judge  a  bill  of  exceptions,  alleg- 
ing error  in  a  judgment  rendered  during  a 
fiven  term,  for  more  than  30  days  after  the 
nal  adjournment  of  the  court  for  that  term. 
Forsyth  v.  Preer,  64  Ga.  281;  Huff  v.  Brant- 
ley, 66  Ga.  599;  Diets  v.  Fahy,  107  Ga.  325, 
33  S.  E.  51;  Carter  v.  Johnson,  112  Ga. 
494  (2),  37  S.  E.   736:   Heery  v.  Burkhalter, 


-xcrx  \*j,    oi     o.    -cj.     loui    ja.ccijr    v.    xjurKirauer. 

113  Ga.  1043  (1),  39  S.  E.  406;  Crawford  v. 
Goodwin,  128  Ga.  134  (2),  57  S.  E.  240; 
Brandon  ▼.  Akers,  134  Ga.  78  (3),  67  S.  E. 


540. 

[Ed.  Note.— For  other  cases,  see  Excep- 
tions, Bill  of,  Cent.  Dig.  §f  54-56;  Dec  Dig. 
I  39.»] 

2.  Bill  or  Exceptions. 

The  motion  to  review  and  overrule  the 
first  three  cases  above  cited,  and  the  one  cited 
from  128  Ga.  134,  57  S.  E.  240,  is  denied. 

3.  Exceptions,   Bill   or    (f   39*)—- Time   or 
Tendering. 

The  verdict  and  decree  upon  which  error 
was  assigned  in  a  direct  bill  of  exceptions 
were  rendered  on  March  31,  1911,  during  the 
February  term  of  the  court  for  that  year, 
which  term  adjourned  March  31,  1911.  The 
bill  of  exceptions  was  presented,  signed,  and 
certified  May  18th  next  thereafter,  this  being 
within  60  days  from  the  rendition  of  the  ver- 
dict and  decree  and  the  adjournment  of  the 
term,  but  not  within  30  days  from  such  ad- 
journment Applying  the  ruling  announced  in 
the  cases  above  cited,  the  writ  of  error  must 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Excep- 
tions, Bill  of,  Cent  Dig.  Sf  54-56;  Dec  Dig. 
S  39.*) 

Error  from  Superior  Court,  Bibb  County; 
Geo.  L.  Bell,  Judge. 

Action  between  the  First  National  Bank 
of  Forsyth  against  R.  J.  Taylor  and  others, 
receivers.  From  the  judgment  the  Bank 
brings  error.    Dismissed. 


Minter  Wlmberly  and  Jesse  Harris,  both 
of  Macon,  for  plaintiff  in  error.  Hardeman, 
Jones,  Callaway  &  Johnston,  of  Macon,  for 
defendants  in  error. 

FISH,  C.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(138  Ga.  106) 
SELF,  Constable,  v.  TURNER. 
(Supreme  Court  of  Georgia.    April  12,  1912.) 

(ByUdbue  by  the  Court.) 

1.  Municipal  Corpobations  (§  13*)— Crea- 
tion—De  Jube  Corporation. 

From  the  record  in  this  case  it  appears 
that  all  the  provisions  of  Pol.  Code  1895, 
§§  685-688,  inclusive,  were  complied  with  for 
the  purpose  of  obtaining  a  charter  for  the 
town  of  Constitution,  in  De  Kalb  county,  and 
that  at  a  special  term  of  the  superior  court 
of  that  county,  called  for  the  purpose,  a  char- 
ter was  granted  incorporating  the  town  of 
Constitution  on  October  25,  1910.  Subse- 
quently, in  the  same  month  of  that  year,  a 
mayor,  recorder,  and  aldermen  were  elected 
for  the  town.  It  follows  that  the  municipality 
became  a  de  jure  corporation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  33;  Dec.  Dig.  § 
13.  J 

2.  Municipal  Corporations  (8  50*)— Fob- 
feiture  op  Charter— Failube  to  Exer- 
cise Corporate  Powers. 

The  facts  that  the  corporate  authorities 
of  such  municipality  passed  only  two  ordi- 
nances, and  that  the  mayor,  recorder,  and 
aldermen  voluntarily  ceased  to  perform  their 
official  duties,  did  not  operate  to  terminate  the 
corporate  existence  of  the  town.  Under  the 
statute  above  referred  to,  for  the  incorpora- 
tion of  towns  and  villages,  "the  officers  first 
elected  in  such  town  or  village  shall  hold  their 
offices  until  their  successors  are  elected  and 
qualified."     PoL  Code  1895,  *  690. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §f  138-140;  Dec.  Dig. 
S  50.*] 

3.  Cemeteries  (ft  9*)— Associations— Stat- 
utory Provisions. 

According  to  the  undisputed  evidence  in 
the  record  the  grounds  of  the  Chestnut  Hill 
Cemetery  Association  were  located  within  the 
corporate  limits  of  the  town  of  Constitution. 

(a)  It  follows  that  the  provisions  of  the 
act  of  August  21,  1911  (Acts  1911,  p.  200), 
relating  to  the  establishment  of  cemeteries  in 
the  rural  territory  of  certain  counties  therein 
specified,  are  not  applicable  to  the  establish- 
ment or  a  cemetery  by  such  association  in 
the  town  -of  Constitution. 

[Ed.  Note. — For  other  cases,  see  Cemeteries, 
Cent  Dig.  f  11;  Dec.  Dig.  {  9.*] 

4.  Habeas  Corpus  (|  27* )— Grounds  of  Re- 
lief—Arrest  in  Criminal  Prosecution. 

In  view  of  the  rulings  above  announced, 
which  control  the  case,  the  judge  of  the  su- 
perior court  did  not  err  in  discharging  from 
custody  upon  habeas  corpus  one  who  had  been 
arrested  and  held  under  a  warrant  charging 
him  with  a  violation  of  the  act  of  1911, .  to 
which  reference  has  been  made. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent.  Dig.  ft  22;  Dec  Dig.  §  27.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 
Habeas    proceedings     by     Willis    Turner 
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against  L.G.  Self,  Constable.  From  a  judg- 
ment discharging  the  petitioner  from  cus- 
tody, Self  brings  error.     Affirmed. 

Geo.  Westmoreland  and  Mark  Boldning, 
both  of  Atlanta,  for  plaintiff  in  error.  H. 
M.  Patty  and  L.  W.  Thomas,  both  of  Atlanta, 
for  defendant  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 

« 

(138  Oa.  119) 

PINKSTON  t.  CARTER  A  PATTERSON. 
(Supreme  Court  of  Georgia.    April  13,  1912.) 

(Syllabus  by  the  Court.) 

Review  on  Appeal, 

There  being  no  contention  that  any  error 
of  law  was  committed  upon  the  trial,  and  the 
evidence  being  sufficient  to  support  the  ver- 
dict, the  judge  did  not  err  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Stewart  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  between  L.  L.  Pinkston  and  Carter 
&  Patterson.  From  the  Judgment,  Pinkston 
brings  error.    Affirmed. 

Hatcher  &  Hatcher,  of  Columbus,  for 
plaintiff  in  error.  E.  T.  Hickey  and  T.  Fort, 
both  of  Lumpkin,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Oa.  69) 

TIMMONS  et  tl  v.  BUTLER,  STEVENS 

&  CO. 
(Supreme  Court  of  Georgia.    April  11,  1912.) 

(SyUabui  by  the  Court.) 

L  Pbincipal  and  Surety  (f  126*)— Notice 
bt  Surety— Action  by  Cbsditob. 

The  notice  to  a  creditor  by  a  surety  to 
proceed  against  the  principal  debtor,  required 
by  the  statute,  is  written  notice.  An  oral  re- 
quest will  not  suffice. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  ff  329-851;  Dec.  Dig. 
i  128.»] 

2.  Principal  and  Surety  (|  169*)— Release 
or  Surety. 

The  right  of  a  payee  of  a  note  to  resort 
to  the  sureties  thereon  is  not  lost  because  of 
his  failure  to  sell  personal  property  held  as 
collateral  immediately  on  the  maturity  of  the 
note. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  ff  474-489;  Dec  Dig. 
f  169.*] 

Error  from  Superior  Court,  Tift  County ; 
W.  E.  Thomas,  Judge. 

Action  by  Butler,  Stevens  &  Co.  against 
W.  W.  Timmons  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

The  Farmers'  Supply  Company,  a  corpora- 
tion, gave  its  note  to  Butler,  Stevens  &  Co., 
dated  February  15,  1909,  due  November  15, 


1909,  for  $2,629.37,  with  seven  sureties.    In 
addition  to  the  promise  to  pay  the  principal 
debt,  with  interest  and  attorney's  fees,  the 
note  contained  this  stipulation:  "We  further 
agree  that  all  the  shipments  made  to  Butler, 
Stevens  &  Company  and  the  proceeds  there- 
of and  all  property  and  money  that  may 
come  into  their  hands  may  be  retained  and 
applied,  at  their  option,  to  this  note  or  any 
other  debt  due  them  until  the  same  have  all 
been  fully  paid."    The  principal  debtor  was 
adjudged  a  bankrupt,  and  the  payee  brought 
suit    against   the   sureties.     Two   of   them 
pleaded  (1)  that  at  and  subsequent  to  the 
maturity  of  the  note  the  plaintiffs  held,  as 
collateral  security  for  the  payment  of  the 
note,  a  quantity  of  cotton  belonging  to  the 
principal  debtor;    that  the  price  of  cotton 
was  subject  to  violent  fluctuations,  and  it 
was  the  duty  of  the  plaintiffs  to  have  imme- 
diately sold  and  exhausted  the  cotton  as  col- 
lateral, which,  if  it  had  been  done  at  the 
prices  then  ruling,  a  sum  sufficient  would 
have  been  realized  from  such  sale  to  have 
fully  paid  off  the  debt,  and  the  omission 
of  the  plaintiffs  to  sell  the  cotton  resulted  in 
discharging  them  as  sureties;    and  (2)  that 
they  are  discharged  from  liability,  for  that, 
subsequent  to  the  maturity  of  the  note,  they 
requested  the  plaintiffs  to  sell  the  cotton, 
which   request  was   disregarded;   and  that 
cotton  thereafter  declined  in  price,  and  not 
enough  could  be  realized  when  the  same  was 
actually  sold  to  pay  off  the  note.    These  spe- 
cial pleas  were  stricken  on  demurrer,  and  a 
verdict  returned  for  the  plaintiffs,  and  the 
defendants  excepted. 

L.  p.  Skeen  and  Fulwood  &  Murray,  all  of 
Tifton,  for  plaintiffs  in  error.  Adams  & 
Adams,  of  Savannah,  for  defendants  in  error. 


EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [2]  Broadly  stated,  the  point  for  de- 
cision is  whether  the  right  of  a  payee  of  a 
note  to  resort  to  the  sureties  Is  lost  because 
of  his  failure  to  immediately  sell  personal 
property  held  as  collateral  on  oral  request 
of  some  of  the  sureties,  and  by  reason  there- 
of the  proceeds  of  the  collateral  proved  in- 
sufficient to  pay  the  debt,  on  account  of  the 
fluctuations  of  the  market  price  of  the  prop- 
erty.   That  the  sureties  are  not  discharged  is 
the  plain  import  of  the  adjudicated  cases. 
The  general  rule  on  the  subject  of  the  re 
lease  of  sureties  by  act  of  the  creditor  is 
thus  summed  up  in  Civil  Code,  f  8544 :  "Any 
act  of  the  creditor,  either  before  or  after 
judgment  against  the   principal,  which  in- 
jures the  surety  or  increases  his  risk,  or  ex- 
poses him  to  greater  liability,  will  discharge 
him;   a  mere  failure  by  the  creditor  to  sue 
as  soon  as  the  law  allows,  or  negligence  to 
prosecute  with  vigor  his  legal  remedies,  un- 
less for  a  consideration,  will  not  release  the 
surety." 
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[1]  A  surety  is  given  .ample  protection 
against  the  Inaction  of  his  creditor.  If  he 
desires  to  expedite  payment,  he  may  pay  the 
debt  and  subrogate  himself  to  all  the  rights 
of  the  creditor.  Or  he  may  give  notice,  in 
writing,  to  the  creditor  to  proceed  to  collect 
the  debt;  and  the  creditor's  failure  to  com- 
mence an  action  within  three  months  (If  the 
principal  is  within  the  jurisdiction  of  the 
state)  will  discharge  the  surety.  Civil  Code, 
I  3546.  Or  he  may  invoke  the  aid  of  a  court 
of  equity,  in  cases  presenting  equitable  fea- 
tures, to  require  prompt  action  by  the  cred- 
itor. In  Souter  v.  Bank  of  Southwestern 
Ga.v  94  Ga.  713,  20  S.  E.  Ill,  the  notes  sued 
on  were  signed  by  three  persons.  Two  of 
them  pleaded  that  they  were  sureties,  and 
that  when  they  signed  it  was  agreed  that  the 
plaintiff  should  take  from  the  principal  a 
mortgage  on  live  stock  as  security  for  the 
note,  which  was  done;  that  after  the  notes 
and  mortgage  became  due  they  insisted  that 
the  plaintiff  should  foreclose  the  mortgage, 
which  the  plaintiff  refused  to  do,  and  kept 
the  mortgage  an  unreasonable  length  of  time, 
until  the  principal  had  either  disposed  of  the 
mortgaged  property,  or  lost  it  by  death  or 
destruction,  thereby  increasing  the  risk  of 
the  sureties.  The  plea  was  held  bad  be- 
cause of  the  failure  to  allege  that  any  writ- 
ten notice  was  given  to  the  plaintiff  to  fore- 
close the  mortgage.  "The  act  of  the  cred- 
itor," says  Warner,  0.  J.,  "which  injures  the 
surety  or  increases  his  risk  or  exposes  him  to 
greater  liability,  must  be  some  act  which  the 
law  does  not  authorize,  or  the  omission  to  do 
some  act  specially  enjoined  by  the  law." 
Stewart  v.  Barrow,  55  Ga.  664. 

The .  complaint  of  these  two  sureties  is 
that  they  orally  demanded  of  the  plaintiffs 
that  they  sell  the  cotton  collateral,  and  this 
request  was  disregarded;  and  thereafter  cot- 
ton declined  in  price,  and  not  enough  could 
be  realized  when  the  same  was  actually  sold 
to  pay  off  the  note.  They  gained  nothing  by 
their  oral  request,  because  the  statute  re- 
quires that  the  notice  must  be  in  writing. 
Their  further  contention  is  that  it  was  the 
duty  of  the  plaintiffs  to  have  immediately 
sold  and  exhausted  the  cotton  held  as  col- 
lateral, which,  if  it  had  been  done,  at  the 
prices  then  ruling,  a  sum  sufficient  would 
have  been  realized  to  have  fully  paid  off  the 
debt.  We  do  not  understand  that  the  payee 
of  a  note  owes,  a  duty  to  the  surety  to  im- 
mediately sell  the  collateral  property  on  ma- 
turity of  the  note.  See  32  Cyc.  224.  He  is 
bound  to  use  reasonable  diligence  in  collect- 
ing collateral  securities.  Gibson  v.  Connor, 
3  Ga.  47,  53.  But  it  does  not  follow  that  he 
is  boqnd  to  immediately  sell  a  chattel  col- 
lateral on  penalty  of  releasing  his  surety. 
Counsel  for  the  sureties  cite  in  support  of 
their  contention  this  quotation  from  the  opin- 
ion of  Mr.  Justice  Jackson  In  Lumsden  v. 
Leonard,  55  Ga.  374:    "Some  act  must  be 


done  by  the  creditor,  either  before  or  after 
judgment,  which  Injures  the  surety  in  some 
way ;  mere  failure  or  negligence  on  the  part 
of  the  creditors  will  not  relieve  the  surety. 
And  exceptions  to  this  general  rule  will  be 
found  to  be  when  the  creditor  omits  to  do 
something  by  which  some  collateral  security 
In  his  hands  is  made  unproductive,  or  where 
he  is  notified  under  the  statute  to  proceed 
and  he  falls  or  refuses,"  etc.  The  case  for 
decision  came  under  the  rule,  and  not  under 
the  exception;  and  the  statement  of  the  ex- 
ception to  the  rule  is  expressed  In  language 
capable  of  being  misunderstood.  What  the 
learned  justice  meant  is  illustrated  in  the 
case  of  Toomer  v.  Dickerson,  37  Ga.  428, 
cited  in  support  of  his  statement  of  the  rule 
and  exception.  There  the  creditor  failed  to 
record  a  mortgage,  and  by  his  failure  the 
surety  lost  the  benefit  of  the  collateral.  It 
will  appear  from  the  opinion  that  the  deci- 
sion was  rested  on  the  registry  statutes,  as 
creating  a  duty  relatively  to  the  surety  to 
record  the  mortgage;  and  hence  the  cred- 
itor's omission  was  as  to  an  act  specially  en- 
joined by  law.  That  such  was  the  meaning 
intended  is  further  illustrated  by  the  quota- 
tion from  Stewart  v.  Barrow,  supra,  a  case 
reported  in  the  same  volume,  and  in  which 
Mr.  Justice  Jackson  participated.  There  was 
no  error  in  striking  the  plea  on  demurrer. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(188  Ga.  72> 
FARMER  ▼.  BUTLER,  STEVENS  ft  CO 
(Supreme  Court  of  Georgia,    April  11,  1912.) 

(SyUabue  by  the  Court.) 

Review  on  Appeal. 

This  case  is  controlled  by  the  case  of 
Timmoni  v.  Butler*  Stevens  &  Co.,  74  S.  E» 
784,  this  day  decided. 

Error  from  Superior  "Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  between  W.  B.  Farmer  and  Butler, 
Stevens  ft  Co.  From  the  judgment,  Farmer 
brings  error.    Affirmed. 

Rldgdlll  ft  Griner,  of  Tif ton,  for  plaintiff 
in  error.  Adams  ft  Adams,  of  Savannah,  for 
defendants  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


0*8  Ga.  i> 
CARNES  ▼.  CARNES. 
(Supreme  Court  of  Georgia.    April  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Husband  and  Wife  (§  295*)— Tempobart 

Alimony— Counsel  Fees. 

There  was  no  abuse  of  discretion  in  grant- 
ing temporary  alimony  and  attorney's  fees,  un- 
der the  facts  in  this  case. 

(a)  The   mere  fact   that   the  defendant   files 
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74  S.B.-h50 


786 


T4  SOUTHEASTERN  REPORTER 


(Ga. 


a  plea  to  the  jurisdiction,  and  the  evidence  on 
that  subject  is  conflicting,  does  not  prevent  the 
presiding  judge  from  granting  temporary  ali- 
mony and  attorney's  fees  until  the  final  trial. 

(b)  On  the  hearing  of  an  application  for 
temporary  alimony,  the  presiding  judge  may 
award  reasonable  attorney's  fees,  in  view  of 
the  nature  and  character  of  the  case,  although 
there  may  be  no  direct  evidence  introduced  as 
to  the  value  of  the  services  rendered,  or  to  be 
rendered. 

[Ed.  Note.-— For  other  cases,  see  Husband 
and  Wife,  Gent.  Dig.  U  1084-1088;  Dec.  Dig. 
I  295.*] 

2.  Husband  and  Wife  (I  291*)— Alimony— 
Ne  Exeat. 

On  an  application  for  the  writ  of  ne  ex- 
eat, filed  by  a  wife  who  is  seeking  to  obtain 
alimony  from  her  husband,  where  no  removal 
of  property  is  involved,  but  only  the  preven- 
tion of  the  husband  from  going  beyond  the 
limits  of  the  state,  it  is  error  to  order  the 
writ  to  issue  and  the  defendant  to  be  impris- 
oned, unless  he  shall  give  bond  "not  to  remove 
beyond  the  jurisdictional  limits  of  the  state 
of  Georgia  and  conditioned  to  pay  any  judg- 
ment that  may  be  found  against  him  in  favor 
of  the  plaintiff." 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec  Dig.  §  291.*] 

3.  Husband  and  Wife  (§  291*)— Oath  (§  3*) 
—Alimony— Ne  Exeat. 

If  a  wife,  who  is  seeking  alimony  against 
her  husband,  and  who  has  embodied  in  the 
petition  therefor  an  application  for  the  writ  of 
ne  exeat  against  him,  telephoned  to  a  notary 
public  that  she  was  swearing  to  a  petition  for 
alimony,  and  that  her  attorney  would  carry  it 
to  the  notary  for  his  signature,  and  he  an- 
swered, "All  right,"  and  if  subsequently  the 
paper  was  presented  by  the  attorney  to  the 
notary  public,  and  he  signet}  the  jurat,  this 
did  not  constitute  the  making  of  an  affidavit 
or  the  verification  of  the  application  for  ne 
exeat  required  by  law. 

(a)  Where,  upon  a  proceeding  thus  sought 
to  be  verified,  the  judge  ordered  the  writ  of 
ne  exeat  to  issue,  and  the  defendant  was  ar- 
rested and  gave  bond,  he  could  move  for  a 
revocation  of  the  order,  based  on  such  at- 
tempted verification. 

(b)  If  the  verification  or  order  could  be, 
amended,  no  motion  was  made  for  that  pur- 
pose. 

FEd.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  |  291  ;♦  Oath,  Cent.  Dig.  8 
11 ;   Dec.  Dig.  f  3.*] 

4.  Husband  and  Wife   (8  295*)— Suit  fob 
Alimony— Admissibility  of  Evidence. 

Where  a  wife,  in  a  suit  for  alimony 
against  her  husband,  alleged  abandonment  by 
him,  but  did  not  charge  adultery,  and  he  de- 
nied the  allegations  of  the  petition  and  alleged 
that  she  went  to  her  father's  home,  and  after 
a  time  refused  to  answer  his  letters  or  to  com- 
municate with  him,  though  he  had  frequently 
written  to  her,  and  that  his  conduct  had  been 
exemplary,  on  an  interlocutory  hearing  of  the 
application  for  temporary  alimony,  there  was 
no  error  in  admitting  in  evidence  letters  found 
by  her  in  his  pocket,  written  by  another  wo- 
man, and  very  affectionate  in  character,  over 
objection  on  the  ground  that  they  were  of  a 
licentious  character,  that  they  were  offered 
and  were  intended  to  show  that  the  defendant 
had  been  guilty  of  adultery,  and  that  they 
could  not  be  admitted  in  evidence  on  the  affi- 
davit of  the  wife  as  to  their  finding. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |$  1084-1088;  Dec.  Dig. 
S  295.*] 


5.  Husband  and  Wife  (I  291*)— Decisions 
Reviewable— Refusal  to  Revoke  Ne  Ex- 
eat. 

Where  the  presiding  judge  heard  the  ap- 
plication for  temporary  alimony  and  the  mo- 
tion to  revoke  the  order  for  the  writ  of  ne 
exeat  together,  and  announced  that  he  would 
hear  the  evidence  at  once  as  a  matter  of 
timesaving,  and  at  the  close  entered  an  order 
granting  alimony,  but  not  revoking  the  grant 
of  the  writ  of  ne  exeat,  and  there  was  nothing 
to  indicate  that  he  intended  to  consider  that 
subject  further,  or  to  withhold  judgment  in 
regard  to  it,  this  amounted  to  a  refusal  to 
grant  the  motion,  and  authorized  an  exception 
based  thereon. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec  Dig.  §  291.*] 

Error  from  Superior  Court,  Carroll  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  Mrs.  Bernice  Carnes  against 
Cleve  Carnes.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed  In  part, 
and  reversed  in  part 

Mrs.  Bernice  Carnes  filed  her  petition  to 
the  superior  court  of  Carroll  county,  alleging 
that  her  husband  was  of  said  county,  and 
that  he  had  abandoned  her,  and  was  resid- 
ing apart  from  her,  and  falling  and  refusing 
to  contribute  anything  toward  the  support  of 
her  and  their  two  children,  born  before  the 
separation.  She  also  alleged  that  since  the 
separation  he  had  concealed  himself  from 
her,  for  the  purpose  of  avoiding  contributing 
to  the  support  of  herself  and  children;  that 
he  was  a  professional  baseball  player,  earn- 
ing a  good  salary;  that  she  had  only  recent- 
ly located  him  in  the  state  of  Michigan ;  and 
that  he  was  temporarily  in  Carroll  county, 
but  threatening  to  go  beyond  the  limits  of 
the  state.  She  prayed  for  permanent  and 
temporary  alimony  and  attorney's  fees,  and 
that  the  writ  of  ne  exeat  issue. 

Upon  presentation  of  the  petition,  which 
appeared  to  be  regularly  verified,  the  presid- 
ing judge  ordered  that  the  defendant  should 
give  bond  and  security  in  the  sum  of  $2,000 
not  to  remove  beyond  the  limits  of  the  state, 
"and  conditioned  to  pay  any  judgment  that 
may  be  found  against  him  in  favor  of  plain- 
tiff," and  that,  in  default  thereof,  the  sheriff 
should  arrest  the  defendant  and  confine  him 
In  jail.  The  clerk  was  directed  to  issue  a 
writ  to  conform  to  the  order.  A  rule  nisi 
was  also  granted,  requiring  the  defendant 
to  show  cause  why  the  prayer  for  temporary 
alimony  and  attorney's  fees  should  not  be 
granted.  The  clerk  issued  the  writ  of  ne 
exeat,  following  the  terms  of  the  order. 
The  defendant  gave  a  bond  conditioned 
that,  "if  the  said  Cleve  Carnes,  defendant, 
shall  be  forthcoming  to  answer  the  complain- 
ant's complaint,  or  shall  abide  by  the  order 
and  decree  of  the  court,  then  this  bond  to 
be -void." 

The  defendant  denied  the  substantial  al- 
legations of  the  plaintiff's  petition.  He  also 
filed  a  motion  to  set  aside  the  order  granting 
the  writ  of  ne  exeat.     He  alleged  that  the 
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bond  was  excessive;  that  it  appeared  from 
the  petition  that  the  defendant  was  a  pro- 
fessional baseball  player,  and  that  it  was 
necessary  for  him,  in  order  to  make  money, 
to  be  out  of  the  state;  that  the  requirement 
that  he  should  give  a  bond  not  to  remove 
beyond  the  Jurisdiction,  and  also  conditioned 
to  pay  any  judgment  that  might  be  found 
against  him,  was  unlawful ;  and  that  the  pe- 
tition was  not  sworn  to  by  the  applicant 
He  also  filed  a  plea  to  the  jurisdiction. 

Upon  the  call  of  the  case  for  a  hearing  un- 
der the  rule  nisi,  the  defendant  presented 
his  motion.  The  court  announced  that  he 
would  hear  the  evidence  in  support  of  the 
motion  and  on  the  main  case  at  the  same 
time,  in  the  interest  of  time.  Evidence  was 
introduced  by  both  parties.  The  presiding 
Judge  passed  an  order  awarding  to  the  plain- 
tiff $37.50  per  month  as  temporary  alimony, 
and  $100  on  account  of  attorney's  fees.  He 
provided  the  time  and  manner  in  which  the 
payments  should  be  made,  but  said  nothing 
expressly  in  regard  to  the  motion  of  the  de- 
fendant The  defendant  excepted,  and  as- 
signed error  upon  the  grant  of  alimony  to 
the  plaintiff,  upon  the  overruling  of  his  mo- 
tion to  set  aside  the  order  providing  for  the 
ne  exeat,  which  resulted,  as  he  contended, 
from  the  order  which  was  granted,  and  up- 
on not  sustaining  such  motion  on  each 
ground  thereof  and  dismissing  the  writ  of 
ne  exeat  and  dissolving  the  bond. 

S.  Holderness,  of  Garrollton,  and  J.  M. 
Moore,  for  plaintiff  in  error.  J.  O.  Newell 
and  C.  E.  Roop,  both  of  Garrollton,  for  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  L  Temporary  alimony,  pending 
a  suit  for  permanent  alimony,  was  granted 
to  the  wife,  and  the  husband  excepted.  The 
evidence  was  sufficient  to  sustain  the  Judg- 
ment The  husband  filed  a  plea  to  the  ju- 
risdiction, but  the  evidence  on  that  sub- 
ject as  on  others,  was  in  conflict;  and  his 
mere  insistence  that  the  court  was  without 
jurisdiction  did  not  prevent  the  presiding 
judge  from  granting  temporary  alimony  to 
the  wife  until,  on  final  trial,  the  question 
could  be  ultimately  tested.  The  awarding 
of  a  reasonable  attorney's  fee  to  the  plain- 
tiff was  also  proper.  She  needed  counsel  for 
the  very  purpose  of  contesting  this  plea 
and  the  contentions  of  the  defendant  This 
is  so,  although  there  may  have  been  no 
direct  evidence  as  to  the  value  of  the  serv- 
ices rendered,  or  to  be  rendered.  Sweat  v. 
Sweat  123  6a.  801,  51  S.  E.  716. 

[2]  2.  The  defendant  made  a  motion  to 
set  aside  the  order  granting  the  writ  of  ne 
exeat  One  ground  of  the  motion  was  that 
the  order  required  the  defendant  to  give  a 
bond  with  a  condition  different  from  that  re- 
quired by  law,  or  In  default  thereof  to  be 
imprisoned.  Civil  Code  1910,  I  5461,  declares 
that  "the  defendant  may,  in  all  cases,  relieve 


himself  or  his  property,  or  the  specific  prop- 
erty, from  the  restraint  Imposed,  by  giving 
bond  in  double  the  value  of  plaintiff's  claim 
with  good  security,  to  the  officer  serving  the 
process,  for  the  forthcoming  of  each  or  either 
(according  to  the  tenor  of  the  writ),  to  an- 
swer to  complainant's  claim,  or  abide  by  the 
order  and  decree  of  the  court.  The  judge 
granting  the  writ  may,  In  his  discretion,  re- 
quire a  larger  bond."  Sometimes  the  writ 
is  Issued  only  to  restrain  a  person  from 
leaving  the  jurisdiction  of  the  state;  some- 
times it  Is  Issued  against  a  person  who  is 
removing,  or  attempting  to  remove,  property 
beyond  the  Jurisdiction.  The  bond  which 
may  be  required  is  to  be  shaped  in  accord- 
ance with  the  nature  of  the  proceeding.  If 
the  application  for  the  issuance  of  the  writ 
of  ne  exeat  Is  made  In  connection  with  an 
application  for  alimony,  and  no  removal  of 
property  is  involved,  but  merely  an  intended 
leaving  of  the  state  by  the  defendant,  the 
judge  ought  not  to  require  a  bond  conditioned 
both  that  the  defendant  will  not.  remove  be- 
yond the  jurisdictional  limits  of  the  state,  and 
also  that  he  will  pay  any  judgment  that  may 
be  found  against  him  in  favor  of  the  plain- 
tiff. This  would  not  only  require  the  hus- 
band to  give  security  that  he  would  remain 
in  the  jurisdiction,  but  also  that  he  would 
be  solvent  and  pay  the  money  judgment. 
McGee  v.  McGee,  8  Ga.  295,  52  Am.  Dec.  407; 
Lamar  v.  Lamar,  123  Ga.  827,  51  S.  E.  763, 
107  Am.  St.  Rep.  169,  3  Ann.  Gas.  294.  In 
the  present  case,  upon  presentation  of  the 
petition,  the  presiding  judge  passed  an  or- 
der requiring  the  defendant  to  give  bond  "not 
to  remove  beyond  the  jurisdictional  limits 
of  the  state  of  Georgia  and  conditioned  to 
pay  any  judgment  that  may  be  found  against 
him  in  favor  of  the  plaintiff,"  or  in  default 
thereof  to  be  imprisoned.  The  writ  issued 
by  the  clerk  followed  the  terms  of  the  or- 
der. 

In  the  brief  of  counsel  for  defendant  in  er- 
ror, it  was  conceded  that  the  order  should 
not  have  been  In  the  conjunctive;  but  it 
was  urged  that  the  bond  which  was  actu- 
ally given  and  accepted  by  the  sheriff  was 
conditioned  to  be  void  If  the  defendant 
"shall  be  forthcoming  to  answer  the  com- 
plainant's claim,  or  shall  abide  by  the  order 
and  decree  of  the  court,"  and  that  this  re- 
lieved the  error  or  inadvertence  In  the  terms 
of  the  order  and  of  the  writ  Upon  a  mo- 
tion to  set  aside  an  erroneous  order  for  the 
writ  the  fact  that  the  bond  did  not  strictly 
follow  the  order  or  the  writ  did  not  serve 
to  correct  the  order  as  It  stood.  Nor  was 
there  any  motion  to  correct  it 

[3]  3.  A  writ  of  ne  exeat  Is  a  summary 
proceeding.  It  Issues  ex  parte,  and  the  per- 
son of  the  defendant  Is  seized,  and  he  Is  In- 
carcerated, unless  he  gives  the  bond  required. 
"In  every  application  for  a  writ  of  ne  exeat 
the  allegations  of  the  bill  must  be  verified 
by  one  or  more  of  the  complainants."    Civil 
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Code  1910,  |  5463.  The  law  does  not  provide 
for  a  preliminary  hearing  before  the  writ 
Issues.  The  defendant's  only  method  of  re- 
lieving himself  from  custody  is  by  complying 
with  the  requirement  as  to  bond,  or  by  mov- 
ing the  judge  for  a  revocation  or  modifica- 
tion of  the  order,  or,  perhaps,  by  demurrer 
to  the  petition,  embodying  this  prayer  with 
others.  It  is  therefore  of  importance  that 
the  petition  should  be  verified  before  the 
order  is  granted.  Wallace  ▼.  Duncan,  13  Ga. 
41;  Moore  v.  Gleaton,  23  Ga.  142;  Holliday 
v.  Riodan,  25  Ga.  629.  The  point  that  there 
is  a  lack  of  proper  verification  can  be  made 
by  the  principal.  If  he  fails  to  do  so,  the 
sureties  cannot  set  up  want  of  verification 
in  a  suit  on  the  bond.  Blue  v.  Sheppard,  28 
Ga.  566 ;  Bryan  v.  Ponder,  23  Ga.  480. 

In  the  present  case  the  petition  had  an- 
nexed to  It  what  purported  to  be  an  affidavit 
of  the  plaintiff,  with  a  jurat,  signed  by  a 
notary  public  and  ex  officio  justice  of  the 
peace.  But  the  uncontradicted  evidence  show- 
ed that,  in  fact,  the  affidavit  had  not  been 
sworn  to  as  required  by  law.  The  plaintiff 
and  one  of  her  attorneys  made  oath  that  she 
called  up  the  notary  over  the  telephone  and 
told  him  she  was  swearing  to  a  petition  for 
alimony  against  her  husband,  and  that  the 
attorney  would  bring  it  to  the  notary  for 
his  signature,  and  that  he  said,  "All  right" 
The  attorney  further  made  affidavit  that  he 
carried  the  paper  to  the  notary  and  told 
him  that  it  was  such,  and  the  notary  answer- 
ed: "Yes,  she  called  me  and  told  she  was 
swearing  to  same."  The  notary  made  affi- 
davit that  the  plaintiff  called  him  up  by  tele- 
phone and  said  she  had  just  "signed  a  paper" 
in  the  case  of  herself  against  her  husband 
for  alimony,  ne  exeat,  etc.,  and  wanted  him 
"to  sign  the  same  as  a  witness  for  her," 
and  that  her  attorney  would  bring  it  to  him 
to  sign,  and  that  the  attorney  brought  the 
paper,  and  the  notary  signed  it,  without  ever 
seeing  the  plaintiff  about  the  matter.  If  the 
evidence  of  the  notary  be  taken  as  correct, 
there  was  not  the  slightest  effort  to  admin- 
ister an  oath,  but  a  mere  statement  over  a 
telephone  wire  that  the  plaintiff  had  signed 
a  paper,  and  desired  the  notary  to  sign  as  a 
witness.  If  the  testimony  of  the  plaintiff 
and  her  attorney  be  taken  as  correct,  there 
was  still  no  legal  making  of  an  affidavit.  In 
order  to  make  an  affidavit,  there  must  be 
present  the  officer  and  affiant  and  the  paper, 
and  there  must  be  something  done  which 
amounts  to  the  administration  of  an  oath. 
There  must  be  some  solemnity,  not  mere 
telephone  talk.  Long-distance  swearing  is 
not  permissible.  Telephonic  affidavits  are  un- 
known to  the  law.  A  moment's  thought  will 
show  a  sound  reason  for  this.  An  officer 
hears  a  voice  coming  through  the  receiver  of 
a  telephone.  For  identification,  he  must  re- 
ly on  recognition  of  the  voice  (if  he  knows 
it)  and  the  statement  of  the  party  as  to  who 
he  or  she  is.  Reference  is  made  to  some 
paper,  more  or  less  fully  described.    Later  a 


third  party  presents  to  the  notary  a  paper 
as  being  one  sworn  to.  How  does  the  notary 
know,  except  by  hearsay,  that  the  paper  pre- 
sented is  the  identical  paper  mentioned?  If 
this  is  an  oath,  when  is  it  taken — when  the 
telephone  message  is  sent,  or  when  the  paper 
is  later  presented  by  a  third  party?  Where 
is  it  taken — at  the  place  where  the  affiant  la, 
or  that  where  the  officer  is?  Suppose  they 
should  be  in  different  counties,  where  would 
be  the  jurisdiction  of  a  prosecution  for  per- 
jury, if  the  oath  were  untrue?  It  will  be 
seen  that  great  confusion  might  easily  arise 
from  such  a  system.  Britt  v.  Davis,  130  Ga. 
74,  60  S.  E.  180;  Mitchell  v.  Masury,  132 
Ga.  360(8),  64  S.  E.  275. 

It  was  contended  that,  if  there  was  a 
defect  in  the  verification,  it  was  curable  by 
amendment  On  the  hearing  of  the  motion 
and  of  the  application  for  temporary  alimony, 
the  plaintiff  testified  by  affidavit,  among  other 
things,  that  "she  now  swears  that  the  alle- 
gations then  made  are  true."  But,  if  the  ab- 
sence of  verification  was  curable,  testifying 
at  the  hearing  of  the  alimony  proceedings 
that  certain  facts  were  true  did  not  amount 
to  an  amendment  of  the  affidavit  on  which 
the  writ  of  ne  exeat  was  based. 

[4]  4.  The  plaintiff  charged  abandonment 
by  her  husband.  There  was  no  charge  of 
adultery.  He  alleged  exemplary  conduct  on 
his  part,  and  that  she  went  to  her  father's 
home,  and  after  a  time  refused  to  answer  his 
letters.  She  testified  that  she  found  in  his 
pocket  certain  letters.  They  were  from  an- 
other woman,  and  were  of  a  very  affectionate 
character.  They  were  not  inadmissible  on 
the  ground  that  they  were  licentious  in  char- 
acter and  intended  to  show  that  the  defend- 
ant was  guilty  of  adultery,  and  that  they 
could  not  be  admitted '  in  evidence  on  the 
affidavit  of  the  wife  as  to  the  finding  of 
them. 

[6]  5.  It  was  suggested  in  the  brief  of 
counsel  for  defendant  in  error  that  the  or- 
der of  the  court  affirmatively  passed  on  the 
application  for  alimony,  but  did  not  In  terms 
deny  the  motion  to  revoke  the  order  grant- 
ing the  writ  of  ne  exeat  But  both  were 
heard  together.  The  court  announced  that 
he  would  hear  evidence  in  support  of  the 
motion  and  on  the  main  case  at  the  same 
time,  "in  the  interest  of  time."  After  hear- 
ing evidence  as  to  both,  he  granted  one  and 
did  not  grant  the  other.  In  signing  the  bill 
of  exceptions,  he  gave  no  indication  that  he 
intended  to  withhold  judgment  on  the  mo- 
tion, or  consider  it  further.  The  bill  of  excep- 
tions contained  various  assignments  of  error, 
based  on  the  fact  that  the  court  erred  In  not 
dismissing  the  writ,  and  the  judge  certified 
such  bill  of  exceptions.  We  think  it  evident 
that  he  did  intentionally  decline  to  pass  the 
order  for  which  the  motion  was  made,  and 
that  the  exception  thereto  can  be  properly 
considered.  Further  than  as  above  declared, 
there  is  no  merit  in  any  of  the  assignments 
of  error.     Having   obtained  a  reversal   in 
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part,   the  plaintiff  in  error  is  entitled  to 
costs  of  the  exception. 

Judgment  affirmed  in  part  and  reversed  in 
part.    All  the  Justices  concur. 


(138  Ga.  66) 

FIRST  NAT.  BANK  OF  CHARLESTON  y. 

DUKES  et  al. 

(Supreme  Court  of  Georgia.    April  10,  1912.) 

'    (Syllabus  by  the  Court.) 

1.  Process  (|  62*)— Service— Sufficiency. 

Where  suit  was  brought  against  two  de- 
fendants in  a  named  county,  it  being  alleged 
in  the  petition  that  the  defendants  were  res- 
idents thereof,  and  where  before  the  appear- 
ance term  the  sheriff  returned  the  writ  with 
an  entry  showing  that  neither  of  the  defend- 
ants could  be  found  in  the  county*  and  subse- 
quently the  judge  of  the  court  passed  an  order 
directing  the  clerk  to  issue  second  originals 
of  the  petition  and  process,  and  this  was  done, 
the  process  being  directed  to  the  sheriff  of 
the  county  to  which  the  defendants  had  re- 
moved after  the  filing  of  the  petition,  and  be- 
fore service  was  perfected  upon  them,  service 
by  the  sheriff  of  the  latter  county  of  a  copy 
of  the  second  original  and  process  was  not 
valid  and  legal  service,  and  could  not  relate 
back,  so  as  to  make  the  case  a  pending  case 
from  the  date  of  the  filing  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  ft  70;   Dec.  Dig.  §  62.*] 

2.  Dismissal  of  Cause— No  Error. 

Under  the  facts,  the  court  did  not  err  in 
dismissing  the  case. 

Error  from  Superior  Court,  Liberty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action,  by  the  First  National  Bank  of 
Charleston  against  M.  E.  Dukes  and'  an- 
other. Judgment  for  defendants,  and  plain- 
tiff brings  error.     Affirmed. 

The  First  National  Bank  of  Charleston 
brought  suit  in  the  superior  court  of  Liberty 
county  against  J.  L.  Dukes,  as  maker,  and 
M.  E.  Dukes,  as  indorser,  on  a  promissory 
note.  The  suit  was  filed  on  September  29, 
1909,  and  was  returnable  to  the  February 
term,  1911}.,  The  petition  alleged  that  the 
parties  defendant  were  residents. of  Liberty 
county.  On  December  14,  1909,  the  sheriff 
of  Liberty  county  made  a  return  of  non  est 
Inventus  as  to  both  defendants,  and  on  July 
2,  1910,  Judge  Seabrook,  the  judge  of  the" 
superior  court,  passed  an  order  to  perfect 
service  upon  said  defendants.  In  his  order 
to  perfect  service,  his  honor,.  Judge  Sea- 
brook,  recited,  after  stating  the  case,  that 
tjtie  suit  was  filed  on  the  29th  day  of  Sep- 
tember, 1909,  and  on  the  same  date  pro- 
cess was  issued  by  the  clerk  of  the  superior 
court,  and  that  it  appeared  to  the  court  that 
the  defendants  were  living  in  Liberty  county 
in  September,  1909,  but  thereafter  moved 
out  of  said  county  and  into  the  county  of 
Bryan,  and  that  no  service  had  been  made 
of  the  suit  upon  the  defendants  in  time  for 
the  February  term,  1909,  of  said  court ;  and, 
it  further  appearing  that  the  sheriff  of  Lib- 
erty county  had  made  a  return  of  non  est 


inventus  as  to  both  of  the  defendants  oa  the 
14th  day  of  December,  1909,  the  clerk  of  the 
court  was  required  to  issue  new  process, 
"directed  to  the  defendants  J.  L.  Dukes  and 
M.  E.  Dukes,  requiring  them,  personally 
or  by  attorney,  to  be  and  appear  at  the 
next  term  of  the  superior  court  to  be  held 
in  and  for  Liberty  county  on  the  4th  Monday 
in  October,  1910,  and  that  this  new  process, 
shall  have  all  the  force  and  authority  as  if 
duly   issued  heretofore." 

And  the  clerk  of  said  court  was  further, 
in  said  order,  required  to  issue  second  orig- 
inals and  copies  and  forward  the  same  to  the 
sheriff  of  Bryan  county,  and  to  the  sheriff  of 
any  other  county  where  the  defendants  may 
be  found.  Second  originals  and  copies  were 
thereupon  issued,  process  being  directed  to 
the  sheriff  of  Bryan  county  and  his  lawful 
deputies;  and  on  the  18th  day  of  July,  1910, 
the  sheriff  of  Bryan  county  served  a  copy 
of  the  petition  and  process,  making  the  fol- 
lowing entry:  "I  have  this  day  served 
the  within  defendants,  J.  L.  Dukes  and  M. 
E.  Dukes,  with  a  copy  of  the  within  peti- 
tion in  person,  this  the  18th  day  of  July, 
1910."  At  the  February  term,  1911,  of  said  , 
superior  court,  the  case  having  been  called 
for  trial  and  having  been  previously  mark- 
ed in  default,  his  honor,  Judge  Sheppard, 
the  successor  of  Judge  Seabrook,  dismissed 
the  case,  upon  the  ground  "that  it  appeared 
from  the  record  that  the  court  was  without 
jurisdiction,  the  return  of  the  officer  show- 
ing- that  the  defendants  were  not  in  the 
cpunty."  To  the  judgment  of  the  court  dis- 
missing the  case,  the  plaintiff  excepted. 

W.  W.  Gordon,  Jr.,  and  P.  W.  Meldrim, 
both  of  Savannah,  for  plaintiff  in  error. 

BECK,  J.  (after  stating  the.  facts  as 
above).  [1,  2]  We  are  of  the  opinion  that 
the  court  properly  held  that  the  case  should 
be  dismissed,  as  jurisdiction  of  the  defend- 
ants had  never  been  obtained  by  valid  serv- 
ice. There  is  no  provision  in  our  law  for 
the  issuance  of  second  originals  and  of  pro- 
cess, directed  to  the  sheriff  of  another  coun- 
ty than  that  in  which  the  suit  was  brought, 
under  the  facts  shown  in  this  record.  It 
is  true  that  the  filing  of  the  petition  is  the 
commencement  of  the  suit,  where  service  is 
afterwards  duly  perfected;  the  service  then 
relating  back  to  the  time  of  the  filing  of  the 
petition.  But  in  the  present  case  service 
was  never  properly  effected.  If,  before  the 
time  of  the  service,  the  defendants  removed 
from  the  county  of  Liberty  to  Bryan  county, 
under  circumstances  which  made  this  re- 
moval to  Bryan  county  a'  change  of  their 
domicile  to  that  county,  then  the  suit  could 
not  proceed  against  them  in  Liberty  county, 
for,  in  order  to  give  the  court  of  Liberty 
county  jurisdiction,  there  should  have  been 
a  suit  pending  against  the  defendants  before 
their  removal  from  the  county ;  and  in  order 
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to  constitute  a  pending  suit  at  law  there 
must  be  the  filing  of  a  petition  and  serv- 
ice In  pursuance  thereof.  "The  filing  of  the 
petition  Is  treated  as  the  commencement  of 
the  suit  only  when  It  Is  followed  by  due 
and  legal  service."  Cox  v.  Strickland,  120 
Oa.  104,  47  S.  E.  912,  1  Ann.  Cas.  870 ;  Stall- 
lugs  v.  Stalllngs,  127  6a.  464,  56  S.  E.  469, 
9  Ia  R.  A.  (N.  S.)  593.  See,  In  this  connec- 
tion, the  case  of  Vam  v.  Chapman,  73  S.  E. 
507.  In  the  present  case,  the  filing  of  the 
suit  was  not  followed  by  due  and  legal  serv- 
ice. The  only  service  effected  upon  the  de- 
fendants was  the  service  of  a  copy  of  a 
second  original  and  process  attached  there- 
to, directed  to  the  sheriff  of  Bryan  county. 
There  is  no  provision  in  law  for  the  issu- 
ance of  a  second  original  under  the  facts 
which  we  have  recited  above.  If  the  de- 
fendants' removal  to  Bryan  county  was  only 
temporary,  and  did  not  effect  a  change  of 
residence,  then  they  continued  to  be  resi- 
dents of  Liberty  county;  and  service  could 
have  been  perfected  by  the  sheriff  of  liberty 
county  under  the  first  original  by  leaving 
a  copy  of  the  petition  and  process  at  the 
defendants'  most  notorious  place  of  abode. 
If  the  defendants  actually  became  domiciled 
in  Bryan  county  before  there  was  a  pending 
suit — which  is  the  case  only  where  a  petition 
is  'filed,  and  that  is  followed  by  service — 
then  the  only  remedy  for  the  plaintiff  was 
to  bring  its  suit  in  Bryan  county.  We  know 
of  no  authority  for  the  Issuance  of  second 
originals,  except  where  there  are  two  -  or 
more  defendants  joined  in  the  same  action, 
and  where  one  or  more  resides  in  the  coun- 
ty where  the  suit  is  brought,  and  one  or 
more  of  the  defendants  resides  in  another 
county. 

It  follows  from  what  we  have  said  above 
that  the  defendants  in  the  case  had  never 
been  properly  served ;  and  the  court  did  not 
err  in  dismissing  the  cause,  as  it  does  not 
appear  that  any  motion  was  made  for  a 
continuance,  in  order  to  have  service  prop- 
erly perfected. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(138  Oa.  00) 

CULVER  et  al.  v.  J.  S.  WOOD  A  BRO. 
(Supreme  Court  of  Georgia.    April  10,  1912.) 

(Syllabus  by  the  Court.) 

1.  Usubt  (|  111*)— Pleading— Sufficiency. 
A  plea  of  usury  which  does  not  set  forth 
the  sum  upon  which  the  alleged  usury  was 
paid,  or  to  be  paid,  the  time  when  the  contract 
was  made,  when  payable,  and  the  amount  of 
usury  agreed  upon,  taken,  or  reserved,  may 
be  stricken  on  oral  motion. 

[Ed.  Note. — For  other  cases,  see  Usury, 
Cent  Dig.  K  272-806;  Dec.  Dig.  f  111.*] 


2.  Tbial    (§   26*)— Conduct   in   Genbbai/— 
Right  to  Open  and  Close. 

As  a  general  rule,  a  defendant  is  not  en- 
titled to  the  opening  and  conclusion  of  argu- 
ment, unless  he  admits  enough  in  his  pleadings, 


before  the  plaintiff  begins  to  introduce  bis 
testimony,  to  make  out  a  prima  fade  case  for 
the  plaintiff. 

(a)  Especially  is  this  true  where  the 
court  directs  a  verdict  for  the  plaintiff,  and 
there  is  no  opening  and  conclusion  of  argu- 
ment. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  44-75;   Dec  Dig.  §  25.*] 

8.  Set- Off   and    Countebclaim  .  ({    14*)  — 
Foreclosure  Proceedings. 

A  plea  of  set-off  is  not  an  available  de- 
fense in  an  affidavit  of  illegality  filed  to  the 
foreclosure  of  a  chattel  mortgage;  but  a  plea 
of  recoupment  may  be  set  up  in  such  a  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  |  16;  Dec  Dig.  i 
14.*] 

4.  Tbial  (ft  139*)— Taking  Case  from  Jubt 
—Direction  of  Verdict. 

It  is  error  for  the  court  to  direct  a  ver- 
dict, where  there  is  a  conflict  in  the  evidence 
between  the  plaintiff  and  defendant  upon  a 
material  feoint  in  the  case,  and  where  the  evi- 
dence introduced,  with  all  reasonable  deduc- 
tions or  inferences  therefrom,  does  not  demand 
a  particular  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  332,  833,  33S-341,  365;  Dec  Dig.  I 
139.*] 

Error  from  Superior  Court,  Johnson  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Proceedings  by  J.  S.  Wood  ft  Bro.  to  fore- 
close chattel  mortgages  against  Mrs.  D.  P. 
Culver  and  another.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Reversed. 

J.  S.  Wood  ft  Bro.  foreclosed  certain  chat- 
tel mortgages  against  Mrs.  D.  P.  Culver  and 
her  husband,  W.  L.  Culver.  To  this  fore- 
closure, an  affidavit  of  illegality  was  filed, 
setting  up  the  following  defenses:  That  the 
debt  sued  for  was  that  of  the  husband,  W.  L. 
Culver,  and  that  his  wife,  D.  P.  Culver,  was 
merely  his  security  for  said  debt;  that  she 
was  not  the  tenant,  but  that  W.  L.  Culver 
was  the  tenant  of  the  plaintiffs,  and  all  sup- 
plies were  furnished  to  the  husband,  and  not 
to  the  wife.  Also  a  plea  was  filed,  alleging; 
that  each  mortgage  sought  to  be  foreclosed 
contained  usury.  The  plea  of  usury  as  to- 
each  mortgage  was  substantially  the  same  in- 
form and  substance  as  to  the  first  mortgage, 
and  was  as  follows:  "Each  of  said  mortgages 
is  tainted  with  usury  in  the  following  form 
and  manner,  to  wit:  That  each  mortgage, 
and  the  notes  and  the  amounts  thereof,  as- 
set out  in  each  mortgage,  has  8  per  cent. 
Interest  worked  in  its  face  and  added  therein 
before  its  execution,  also  each  mortgage  has 
liquidated  damages  added  therein  before  its 
execution  (that  is  to  say,  that  the  mortgage, 
dated  February  28,  1902,  was  given  to  secure 
a  debt  of  W.  L.  Culver,  as  above  set  out,  which, 
was  to  cover  a  balance  due  by  said  W.  L. 
Culver  for  1901  supplies,  as  above  set  out, 
also  to  secure  supplies  to  be  furnished  said 
W.  L.  Culver  for  year  1902) ;  that  8  per  cent 
interest  was  added  in  the  face  of  said  mort- 
gage to  its  maturity,  also  $45  for  liquidated 
damages  for  failure  of  W.  L.  Culver  to  ship 
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30  bales  of  cotton,  also  $- 


difference  In 

interest  in  favor  of  plaintiff." 

A  plea  of  set-off  was  also  filed  by  the  de- 
fendant W.  L.  Culver,  in  which  he  alleged 
that  the  plaintiffs  were  indebted  to  him  in 
the  sum  of  $580,  for  the  following  reasons: 
For  building  one  barn  on  the  land  described 
in  said  mortgages,  worth  $200;  for  building 
three-room  tenant  house,  $200;  for  building 
sheds  to  two  tenant  houses,  $50;  for  build- 
ing three  brick  chimneys,  $50;  for  ceiling 
two  rooms  and  dwelling  house,  $50;  for  cov- 
ering dwelling  house,  $15;  for  digging  well, 
$15;  that  all  of  said  improvements  were 
made  on  the  place  in  1906  and  1007  by  de- 
fendant W.  L.  Culver  upon  the  express  prom- 
ise and  agreement  of  plaintiffs  that  they 
would  pay  defendants  for  all  of  said  im- 
provements; that  if  defendants  are  indebted 
to  plaintiffs  in  any  amount  on  the  mortgages 
foreclosed  the  said  $580  be  set  off  against 
said  plaintiffs  for  the  difference,  etc. 

When  the  case  was  called  for  trial,  plain- 
tiffs' counsel  moved  to  strike  the  plea  of  usu- 
ry, because  the  same  did  not  "sufficiently 
comply  with  the  law  relative  to  the  allega- 
tions necessary  to  support  a  plea  of  usury." 
This  motion  was  sustained  by  the  court,  and 
the  plea  of  usury  was  stricken. 

Defendants  also  insisted  on  the  right  to  the 
opening  and  conclusion  of  argument,  upon 
the  following  admission  in  their  plea:  "De- 
fendants admit  the  execution  of  said  mort- 
gages, and  title  to  them  as  being  in  plaintiffs, 
which  admission  is  made  for  the  purpose  of 
obtaining  opening  and  conclusion  in  argu- 
ment." In  addition  to  the  above,  before  any 
evidence  had  been  offered  or  introduced,  de- 
fendants' counsel  announced  to  the  court  that 
he  would  and  did  admit  plaintiffs  a  prima 
facie  case;  that  defendants  would  and  did 
admit  the  execution  of  all  the  mortgages 
foreclosed;  that  ownership,  title,  and  posses- 
sion and  right  to  sue  and  foreclose  was  in 
the  plaintiffs;  and  that  said  admissions  were 
made  for  the  purpose  of  enabling  the  defend- 
ants to  obtain  the  right  to  open  and  conclude 
the  argument.  The  court  held  that  such  ad- 
mission did  not,  under  the  pleadings  as  they 
stood  at  the  opening  of  the  case  make  out 
a  prima  facie  case  for  the  plaintiffs,  and 
held  that  under  such  admissions  defendants 
were  not  entitled  to  the  opening  and  conclu- 
sion. At  the  conclusion  of  the  evidence,  the 
court  directed  a  verdict  for  the  plaintiffs. 
A  motion  for  new  trial  being  made,  and, 
the  same  being  overruled  by  the  court,'  the 
defendants  excepted. 

B.  L.  Stephens,  of  Wrightsville,  for  plain- 
tiffs in  error.  Daley  ft  Daley,  of  Wrlghts- 
ville, for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  court  did  not  commit  er- 
ror in  striking  the  plea  of  usury.  As  filed, 
the  jury  could  not  find  what  amount  was  or 
was  not  usury.  Our  Code  declares  that 
"the  plea  of  usury  must  set  forth  the  sum 


upon  which  it  was  paid,  or  to  be  paid,  the 
time  when  the  contract  was  made,  when 
payable,  and  the  amount  of  usury  agreed 
upon,  taken  or  reserved."  Civil  Code  1910, 
I  5674.  This  plain  requirement  was  not 
met  by  defendants'  plea,  and  was  therefore 
properly  stricken  on  motion.  Burnett  v. 
Davis  ft  Co.,  124  Ga.  541,  52  S.  E.  927. 

[2]  2.  In  order  for  a  defendant  to  be  en- 
titled to  the  opening  and  conclusion  of  argu- 
ment, he  must  admit  enough  in  his  plead- 
ings, before  the  plaintiff  begins  to  introduce 
testimony,  to  make  out  a  prima  facie  case 
for  the  plaintiff.  Beid  et  al.  v.  Sewell  et 
al.,  Ill  Ga.  880(2),  36  S.  E.  937;  Mitchem 
v.  Allen  ft  Barrow,  128  Ga.  407  (1),  57  S.  B. 
721.  The  defendant's  pleadings  In  this  case 
did  not  admit  enough  to  make  out  a  prima 
fade  case  for  the  plaintiffs.  He  merely  ad- 
mitted in  his  pleadings  "the  execution  of 
said  mortgages,  and  title  to  them  as  being 
In  plaintiffs."  Under  the  decisions  cited 
above,  oral  admissions  are  not  sufficient 
The  mortgage  notes  foreclosed  were  not 
given  for  any  definite  amount  which  could 
be  admitted,  as  appearing  upon  their  face, 
but  were  given  to  secure  the  payment  of 
several  prior  unpaid  notes,  "and  any  other 
indebtedness  to  J.  S.  Wood  ft  Brother,"  and 
also  "to  secure  any  other  indebtedness  ex- 
isting, or  hereafter  created,  whether  on  open 
accounts  or  notes  (or  joint  notes  with  oth- 
ers), as  well  as  security  debts,  as  debts  of 
my  own,  and  any  renewal  of  any  indebted- 
ness hereby  secured,  et  cetera."  These  mort- 
gages were  given,  it  seems,  not  only  to  se- 
cure past  indebtedness,  but  to  secure  ad- 
vances and  supplies  furnished  during  the 
current  year  in  which  they  were  made,  to 
enable  defendants  to  make  a  crop  for  that 
year,  and  the  amount  of  the  supplies  were 
evidenced  by  "open  account,"  for  which  the* 
mortgages  were  given  in  part  to  secure.  In 
order  to  make  out  his  case,  plaintiff  testified 
that  "I  know  that  they  [defendants]  owe 
me  $750,  because  it  Is  made  up  in  this  state- 
ment: 18  tons  of  guano,"  etc.  It  will  be 
seen,  therefore,  that  defendant  did  not  ad- 
mit enough  to  entitle  him  to  the  opening 
and  conclusion  of  the  argument,  because  the 
admission  that  he  executed  the  mortgages, 
and  that  the  title  to  them  was  in  the  plain- 
tiffs, would  not,  without  more,  entitle  the 
plaintiffs  to  a  verdict  for  $750,  principal 
sued  for,  or  any  other  specific  amount.  The 
court  did  not  err  in  not  allowing  defend- 
ant, under  his  pleadings,  to  open  and  con- 
clude. Besides,  as  the  court  directed  a  ver- 
dict for  the  plaintiffs,  there  was  no  opening 
and  conclusion.  The  defendant  did  not  ad- 
mit owing  any  definite  sum,  nor  did  he  admit 
a  complete  case  by  his  pleadings,  and  he 
could  not  mend  this  by  his  oral  admission. 

[3]  3.  The  defendant  W.  L.  Culver,  in  his 
affidavit  of  illegality  filed  to  the  foreclosure 
proceedings,  pleads  a  set-off  against  plain- 
tiffs' demands  for  certain  improvements  al- 
leged to  have  been  made  on  the  rented  land 
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by  express  direction  of  the  plaintiffs,  with 
the  promise  to  pay  him  for  the  same,  and 
which  consisted  of  the  building  of  one  barn, 
building  two  sheds  to  tenant  houses,  three 
brick  chimneys,  ceiling  two  rooms  in  the 
dwelling  house,  covering  the  dwelling  house, 
digging  one  well,  etc.,  all  of  the  value  of 
$580. 

In  the  case  of  Arnold  v.  Carter,  125  6a. 
319,  54  S.  E.  177,  this  court  held  that:  "In 
an  affidavit  of  illegality  to  the  foreclosure 
of  a  mortgage  on  personalty,  the  mortgagor 
may  avail  himself  of  the  defense  of  recoup- 
ment; but  he  cannot  plead  set-off  in  such  a 
proceeding."  For  a  full  discussion  of  what 
defenses  can  be  filed  to  affidavits  of  illegal- 
ity, see  the  case  of  Arnold  v.  Carter,  supra, 
pages  321-325  of  125  Ga.,  54  S.  E.  177.  In 
view  of  the  exhaustive  discussion  of  this 
question  in  the  case  just  cited,  a  further 
elaboration  of  this  point  Is  unnecessary. 

[4]  4.  Complaint  is  made  that  the  court 
erred  in  directing  a  verdict  for  the  plain- 
tiffs. Section  5926  of  Civil  Code  of  1910 
provides. that:  "Where  there  is  no  conflict 
in  the  evidence,  and  that  introduced  with  all 
reasonable  deductions  or  inferences  there-' 
from  demands  a  particular  verdict,  the 
court  may  direct  the  jury  to  find  for  the 
party  entitled  thereto."  Green  ▼.  Scurry, 
134  6a.  482  (3),  68  S.  E.  77. 

While  the  evidence  in  the  case  was  abun- 
dant to  support  a  verdict  in  favor  of  the 
plaintiffs,  there  is  some  conflict  In  the  evi- 
dence, and  we  think  the  court  erred  In  di- 
recting a  verdict  for  the  plaintiffs.  J.  S. 
Wood,  one  of  the  plaintiffs,  testified  that  the 
debt  due  was  that  of  the  wife,  Mrs.  D.  P. 
Culver,  who  was  the  tenant  of  J.  S.  Wood  & 
Bro.,  while  W.  L.  Culver,  the  husband  of 
D.  P.  Culver,  testified  that  the  debt  sued  for 
was  contracted  by  him  individually,  and  was 
not  the  debt  of  his  wife,  and  that  his  wife 
did  not  sign  the  notes,  and  that  the  contract 
of  rental  was  with  him,  and  all  the  goods 
furnished  to  him.  There  was  other  con- 
flicting testimony,  which  we  think  was  suf- 
ficient to  carry  the  case  to  the  jury. 

5.  As  the  questions  here  decided  are  con- 
trolling, the  other  grounds  of  the  motion 
need  not  be  considered. 

Judgment  reversed.  All  the  Justices  con- 
car. 


(188  Ga.  72) 

ROZAR  v.  MCALLISTER. 
(Supreme  Court  of  Georgia.    April  11,  1912.) 

(ByUabua  by  the  Court.) 

Cbiminal  Law  (8  995*)— Mandamus  (|  61») 
— Stenoobaphio  Notes  of  Evidence— En- 
try on  Minutes  — Duty  of  Official  Re- 

POBTEB. 

"On  the  trial  of  all  felonies  the  presiding 
judge  shall  have  the  testimony  taken  down, 
and,  when  directed  by  the  judge,  the  court  re- 
porter shall  exactly  and  truly  record,  or  take 
stenographic  notes  of,  the  testimony  and  pro- 


ceedings In  the  case,  except  the  argument  of 
counsel.  In  the  event  of  the  jury  returning  a 
verdict  of  guilty,  the  testimony  shall  be  enter- 
ed upon  the  minutes  of  the  court,  or  in  a  hook 
to  be  kept  for  that  purpose."  Penal  Code,  f 
1007.  It  is  only  "in  the  event  of  the  jury 
returning  a  verdict  of  guilty" — that  is,  guilty 
of  a  felony — that  a  transcript  of  the  steno- 
graphic notes  of  the  evidence  is  required  to  be 
entered  on  the  minutes  of  the  court,  or  in  a 
book  to  be  kept  for  that  purpose. 

(a)  Accordingly,  where  one,  on  trial  under 
an  indictment  for  a  felony,  was  convicted  of  a 
misdemeanor — which  amounted  to  a  final  ac- 
quittal of  the  felony,  in  the  absence  of  a  new 
trial  granted  at  the  defendant's  instance — the 
reporter,  who  took  stenographic  notes  of  the 
evidence  and  proceedings  on  the  trial,  was  un- 
der no  official  duty  to  transcribe,  upon  the  de- 
mand of  the  defendant,  the  notes  of  the  evi- 
dence, in  order  that  the  transcript  might  be 
recorded  in.  the  clerk's  office,  where  the  de- 
fendant made  no  offer  to  pay  the  reporter  for 
such  service. 

(b)  It  follows  that  the  judge  of  the  superior 
court  did  not,  under  the  circumstances  as  above 
stated,  err  in  refusing  to  grant  a  mandamus 
compelling  the  reporter  to  transcribe  his  steno- 
graphic notes  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  2518,  2521,  2523-2526, 
2528ft.  2536-2543;  Dec.  Die.  |  995;*  Man- 
damus, Cent  Dig.  |§  122-126;  Dec  Dig.  | 
61.*] 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   J.  H.  Martin,  Judge. 

Application  by  Jim  Rozar  for  writ  of  man- 
damus against  W.  C.  McAllister.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed, 

Wooten  ft  Griffin,  of  Eastman,  for  plaintiff 
in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except 

ATKINSON,  J.  (dissenting).  The  indict- 
ment being  for  a  felony,  and  the  Jury  having 
returned  a  verdict  of  "guilty"  of  some  offense 
covered  by  the  Indictment,  it  was  the  duty 
of  the  stenographer  to  transcribe  his  notes 
of  the  evidence.  Williams  v.  Cooley,  127  Ga* 
21,  55  S.  EL  917. 

(158  Oa.  «> 

SHAW  v.  FENDER  et  at 

FENDER  et  al  v.  SHAW. 

(Supreme  Court  of  Georgia.    April  10,  1912.) 

(Syllabus  by  the  Court.) 


1.  Logs  and  Logging  (§  3*)— Conveyances 
of  Standing  Timber— -Operation  and  Ef- 
fect. 

Where  a  landowner  conveys  the  standing 
timber,  of  a  specified  size,  without  limitations 
as  to  the  use  to  which  it  is  to  be  appropriated, 
the  grantee  may  use  it  for  any  lawful  and  or- 
dinary purpose. 

(a)  A  conveyance  of  standing  timber  of  a 
specified  size,  without  restriction  as  to  its  use 
upon  the  land,  authorizes  the  grantee  to  box 
the  trees  for  the  purpose  of  producing  tur- 
pentine. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;   Dec.  Dig.  $  3.*) 
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2.  Injunction  (|  26*)— Subjects  of  Relist 
— Enfobcement  of  Contract. 

Equity  will  not  enjoin  the  enforcement  of 
an  unambiguous  contract  on  the  ground  that, 
by  mistake  of  the  scrivener,  it  was  not  made 
to  express  the  real  agreement  between  the 
parties,  without  first  reforming  the  instru- 
ment under  appropriate  pleadings. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  §§  24-49,  54-S1;    Dec  Dig.  f  26.»] 

3.  Injunction    ($   129*)—  Actions   fob   In- 
junction—Pleading— Dismissal. 

As  the  petitioner  alleged  that  the  defend- 
ants were  cutting  and  boxing  trees  of  less 
size  than  that  which  was  conveyed  in  the  tim- 
ber lease,  it  was  error  to  dismiss  the  petition. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {§  279-287;    Dec  Dig.  |  129.*] 

4.  Injunction  (8  52*)— Subjects  of  Relief 
•—Trespass 

Pen.  Code  1910,  f  226,  denouncing  as  a 
misdemeanor  the  cutting  of  timber  on  unin- 
closed  land,  without  a  recorded  deed  or  writ- 
ten contract  from  the  grantee  of  a  recorded 
deed,  does  not  deprive  a  defendant  in  posses- 
sion, with  full  purchase  money  paid,  but  with- 
out written  contract,  from  showing  that  the 
plaintiff  conveyed  the  timber  upon  which  the 
alleged  trespass  was  made  to  his  vendor,  and 
that  by  reason  of  his  grant  to  the  defendant's 
grantor  the  plaintiff  has  no  interest  in  the 
timber  to  protect 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  105;    Dec  Dig.  f  52.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  F.  M.  Shaw,  SrM  against  W.  L. 
Fender  and  another.  From  the  Judgment, 
both  parties  bring  error.  Reversed  on  both 
•bills  of  exceptions. 

F.  M.  Shaw  brought  his  equitable  petition 
against  W.  L.  Fender  and  L.  D.  Carter,  al- 
leging that  he  was  the  owner  of  a  described 
tract  of  land,  and  that  the  defendants  were 
cutting  into  the  timber  for  the  purpose  of 
producing  turpentine,  and  prayed  for  an  ac- 
counting of  past  operations  and  an  injunc- 
tion against  further  trespass.  He  alleged 
that  on  February  19,  1903,  he  conveyed  the 
timber  to  the  Massee  &  Felton  Lumber  Com- 
pany under  an  instrument,  the  material 
parts  of  which  are  as  follows:  This  inden- 
ture between  F.  M.  Shaw,  Sr.,  of  the  first 
part,  and  the  Massee  &  Felton  Lumber  Com- 
pany, of  the  second  part,  witnesseth:  That 
the  party  of  the  first  part,  in  consideration 
of  $700,  "has  granted,  bargained,  sold,  re- 
mised and  leased,  and  by  these  presents  does 
grant,  bargain,  sell,  remise  and  lease  to  the 
said  Massee  &  Felton  Lumber  Company,  its 
successors  and  assigns,  all  and  singular,  the 
•timber  on  the  following  described  lots  and 
parcels  of  land.  *  *  *  This  lease  grants 
exclusive  privileges,  but  timber  is  not  to  be 
<mt  down  less  than  14  Inches  at  the  stump. 
The  timber  hereby  leased  and  conveyed  be- 
ing 350  acres  of  timber  more  or  less.  To 
have  and  to  hold  the  said  described  [timber] 
with  all  the  rights,  members  and  appurte- 
nances thereunto  appertaining  or  belonging, 
to  the  only  proper  use,  benefit  and  behoof  of 
the  said  Massee  &  Felton  Lumber  Company, 


its  successors  and  assigns.  It  is  hereby  cove- 
nanted by  and  between  the  parties  hereto 
that  the  said  Massee  &  Felton  Lumber  Com- 
pany, its  successors  and  assigns,  are  to  have 
free,  full  and  undisturbed  use  and  enjoy- 
ment of  the  said  timber,  including  the  right 
to  cut  and  remove  the  said  timber  from  said 
lands  within  ten  years  from  date.  And  the 
said  Massee  &  Felton  Lumber  Company, 
Its  successors  and  assigns,  shall  have  the 
right  to  construct,  occupy  and  operate  all 
necessary  tram,  roads,  .roads,  tenant  houses, 
sawmill  and  other  temporary  structures  dur- 
ing the  period  aforesaid,  with  the  right  to 
remove  the  same  at  any  time  before  the  ex- 
piration of  said  term.  And  the  said  party 
of  the  second  part  shall  have  the  right  of 
way  over  said  lands,  and  the  right  and  privi- 
lege of  entering  upon  and  occupying  the  same 
so  far  as  may  be  necessary  in  the  cutting 
and  removing  of  said  timber.  And  the  said 
party  of  the  first  part,  for  his  heirs,  execu- 
tors and  administrators,  the  right  and  title 
to  the  said  timber  and  the  free  and  unin- 
terrupted use  and  enjoyment  of  said  timber, 
including  the  use  of  the  land  for  timber  pur- 
poses, during  the  term  aforesaid,  unto  the 
said  Massee  &  Felton  Lumber  Company,  its 
successors  and  assigns,  against  the  party  of 
the  first  part,  his  heirs,  executors,  adminis- 
trators and  all  other  person  or  persons  what- 
soever, will  warrant  and  defend  by  virtue  of 
these  presents." 

It  was  alleged  that  the  description  of  the 
height  of  the  timber  at  the  stump  is  ambigu- 
ous, and  was  intended  to  mean,  "but  timber 
is  not  to  be  cut  down  less  than  14  inches  at 
the  stump,  two  feet  from  the  ground,  for 
sawmill  purposes  only,"  and  that  this  am- 
biguity was  the  result  of  accident  and  mis- 
take in  drafting  the  deed.  It  was  alleged 
that  the  timber  lease  did  not  authorize  the 
Massee  &  Felton  Lumber  Company,  or  their 
assigns,  to  conduct  turpentine  operations; 
that  the  defendants  had  entered  upon  the 
land  and  cut  into  a  large  portion  of  the 
trees  about  3,850  turpentine  boxes,  40  per 
cent,  of  which  were  cut  into  trees  under  the 
gauge  of  14  inches  at  the  usual  and  custom- 
ary stump  height;  that  the  defendants,  in 
cutting  the  turpentine  boxes,  did  not  cut  all 
the  timber  growing  upon  the  land  suitable 
for  turpentine  and  sawmill  purposes,  and  by 
reason  of  this  fact,  when  the  sawmill  timber 
has  been  removed  from  the  land,  that  por- 
tion of  the  turpentine  timber  left  will  be  so 
scattered  as  to  render  It  unsalable  for  tur- 
pentine purposes,  whereas,  had  it  been  per- 
mitted to  remain  upon  the  land  without  any 
portion  of  it  being  cut  for  turpentine  pur- 
poses, plaintiff  could  have  easily  marketed 
it  for  $600,  the  reasonable  value  thereof; 
that  the  cutting  of  the  timber  and  farming 
of  the  same  for  turpentine  purposes  frequent- 
ly breeds  disease  in  the  timber,  which 
spreads,  not  only  to  the  timber  cut  for  tur- 
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pentlne,  but  Into  the  smaller  timber  left  | 
standing  upon  tbe  land;  that  if  the  defend- 
ants are  permitted  to  continue  to  farm  the 
timber  upon  the  land  for  turpentine  pur- 
poses, which  they  manifest  that  they  Intend 
to  do,  it  will  cause  petitioner  irreparable 
damages,  for  the  reason  that  the  several  in- 
juries arising  therefrom  cannot  be  estimated 
in  damages,  and  a  multiplicity  of  actions 
will  result  upon  the  constantly  recurring  acts 
of  trespass  being  committed  by  the  defend- 
ants in  farming  the  timber  for  turpentine 
purposes. 

The  defendants  filed  their  answer.  De- 
murrers were  filed  to  both  the  petition  and 
answers,  which  were  sustained  by  the  court, 
and  both  parties  except. 

Hendricks  &  Christian,  of  Nashville,  for 
plaintiff  in.  error.  E.  K.  Wilcox,  of  Valdosta, 
for  defendants  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  An  owner  of  land  may  grant  an 
estate  in  trees  growing  upon  his  land.  He 
may  by  apt  words  create  an  absolute  estate 
in  them  (North  Georgia  Co.  ▼.  Bebee,  128  Ga. 
563,  57  S.  E.  873),  or  he  may  grant  an  estate 
terminable  upon  the  grantee's  failure  to  cut 
and  remove  the  timber  within  a  limited  time. 
Morgan  v.  Perkins,  94  Ga.  353,  21  S.  E.  574; 
Shlppen  v.  Gates,  136  Ga.  37,  70  S.  E.  672. 
But  whether  the  grant  may  be  of  an  absolute 
or  a  defeasible  estate  in  growing  timber,  the 
estate  conveyed  is  an  interest  in  realty,  and 
Includes  all  the  appurtenances  of  the  grant. 
The  title  to  the  timber  passes  by  the  grant ; 
and  the  grantee  may  put  the  timber  to  any 
use  he  sees  proper.  Even  in  the  case  of  a 
grant  of  "all  and  singular  the  timber  for  tur- 
pentine and  sawmill  purposes,  growing  on" 
described  land,  It  was  held  that  the  pur- 
chaser could  use  it  for  cross-ties  or  firewood, 
or  for  any  other  purpose  which  he  saw  prop- 
er. Gray  Lumber  Co.  v.  G  a  skins,  122  Ga. 
342,  50  S.  E.  164.  The  right  of  an  owner  of 
property  to  put  It  to  any  lawful  use  is  one 
of  the  incidents  of  the  ownership  of  it.  A 
vendor  of  timber  in  the  sale  of  it  may  limit 
the  use  to  which  the  vendee  may  put  it  while 
it  is  on  his  land ;  in  such  a  case  the  limita- 
tion Is  upon  the  estate  granted. .  With  these 
principles  In  mind,  we  will  examine  the  deed 
sub  judice  with  a  view  to  ascertaining  wheth- 
er the  grantees  were  restricted  in  using  the 
pine  timber  conveyed  for  only  sawmill  pur- 
poses. 

In  the  first  place,  the  deed  conveys  "all 
and  singular  the  timber"  on  described  land, 
except  that  'timber  is  not  to  be  cut  down 
less  than  14  inches  at  stump,"  to  the  gran- 
tees and  their  assigns.  We  think  it  clear, 
both  from  the  phraseology  of  the  exception 
and  its  insertion  in  the  part  of  the  deed  de- 
scriptive of  the  property  conveyed,  between 
the  granting  and  tenendum  clauses,  that  the 
exception  operates  only  to  define  the  proper- 
ty sold,  and  is  neither  a  limitation  on  the  es- 


tate conveyed,  nor  a  restriction  upon  the  use 
to  which  the  timber  was  to  be  put  by  the 
grantees.  The  grantor  sold  and  conveyed  all 
the  timber  of  the  size  of  14  inches  and  up- 
wards at  the  stump.  The  deed  contains  sev- 
eral covenants  by  the  grantor.  One  is  to 
the  effect  that  the  grantees  and  their  assigns 
are  to  have  the  free,  full,  and  undisturbed 
use  and  enjoyment  of  the  timber,  including 
the  right  to  cut  and  remove  the  timber  from 
the  land  within  10  years,  with  the  right  to 
construct  tramways,  roads,  tenant  houses, 
sawmill,  and  other  temporary  structures, 
subject  to  removal  by  the  grantees  before  the 
expiration  of  the  time  stipulated.  In  this 
covenant,  the  grantor  recognizes  that  his 
grant  does  not  limit  the  use  of  the  timber 
for  sawmill  purposes,  but  is  more  extensive ; 
for  he  expressly  covenants  that  the  grantees 
and  their  assigns  shall  have  the  full  and  un- 
disturbed use  and  enjoyment  of  the  timber, 
including  the  right  to  cut  and  remove,  etc. 
The  timber  was  granted,  and  this  covenant 
relates  to  the  specification  of  certain  rights 
conferred  upon  the  grantees  in  putting  it  to 
a  particular  use.  And  the  covenant  follow- 
ing also  relates  to  the  same  particular  use. 
The  warranty  of  title,  which  is  "to  the  said 
timber  and  the  free  and  uninterrupted  use 
and  enjoyment  of  said  timber,  including  the 
use  of  the  land  for  timber  purposes  during 
the  time  aforesaid,"  indicates  that  the  sale 
was  of  the  timber,  without  any  restrictions 
upon  the  use  of  it  by  the  grantee  or  his  as- 
signs. We  are  therefore  of  the  opinion  that 
the  grantees  took  an  estate  in  the  timber  of 
the  specified  dimension,  determinable  upon 
their  failure  to  cut  and  remove  it  within  10 
years ;  and  during  that  time  the  grantee  had 
the  right  to  cut  and  box  the  pine  trees,  with 
the  object  of  extracting  the  gum,  to  be  man- 
ufactured into  turpentine. 

[2]  2.  It  is  alleged  in  the  petition  that  the 
expression  in  the  deed,  "but  timber  is  not  to 
be  cut  down  less  than  14  Inches  at  stump," 
is  ambiguous,  and  that  the  true  intention  and 
purpose  of  the  expression  was  to  mean  "but 
timber  is  not  to  be  cut  down  less  than  14 
inches  at  the  stump,  two  feet  from  the 
ground,  for  sawmill  purposes  only  "  and  that 
the  ambiguity  exists  by  reason  of  an  acci- 
dent or  mistake  in  the  drafting  of  the  deed. 
Tbe  defendants  demurred  specially  to  this 
paragraph  of  the  petition  and  moved  to 
strike  it,  because  it  was  ah  attempt  to  in- 
graft by  parol  a  restriction  upon  the  estate 
granted.  The  grantee  of  the  deed  is  not  a 
party  to  the  cause,  and  there  is  no  prayer 
for  the  reformation  of  the  deed.  It  may  be 
shown  by  parol  testimony  what  is  the  usual 
stump  height  for  cutting  timber.  When  the 
parties  omitted  to  state  the  stumpage  height 
in  the  deed,  it  is  to  be  understood  that  they 
contracted  with  reference  to  the  usual  and 
customary  rule  in  that  particular.  But  an 
attempt  to  limit  the  use  of  the  property  con- 
veyed by  parol  proof  involves  an  entirely 
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•distinct  proposition.  As  the  deed  is  written, 
it  is  unambiguous;  and  equity  will  not  en* 
join  the  enforcement  of  an  unambiguous  con- 
tract on  the  ground  that,  by  mistake  of  the 
scrivener,  it  was  not  made  to  express  the 
real  agreement  between  the  parties,  without 
first  reforming  the  instrument  under  appro- 
priate pleadings.  Perkins  Lumber  Co.  v. 
Wilkinson, .  117  Ga.  394,  43  S.  E.  696.  The 
special  demurrer  to  this  paragraph  was  well 
taken. 

[3]  3.  But  It  was  error  to  strike  the  peti- 
tion on  general  demurrer,  as  it  was  distinctly 
alleged  that  the  defendants  had  cut  for  tur- 
pentine use  many  trees  of  less  size  than  14 
inches  at  the  usual  stump  height;  that  they 
were  "working*'  these  undersized  trees;  and 
that  the  acts  of  the  defendants  In  this  re- 
spect, for  the  reasons  stated,  would  result  in 
Irreparable  injury,  and  were  recurring  tres- 
passes. The  plaintiff  is  entitled  to  recover  of 
the  defendants  damages  for  the  Injury  occa- 
sioned by  the  cutting  of  the  undersized  trees, 
and  to  enjoin  them  from  repeating  the  tres- 
pass upon  them.  Gray  Lumber  Co.  v.  Gas- 
kins,  supra. 

[4]  4.  In  their  answer,  the  defendants  aver- 
red that  they  claim  title  to  the  turpentine 
privileges  in  the  timber  14  inches  In  diame- 
ter and  upwards  at  the  stump,  and  the  right 
to  use  and  work  the  boxes  therein  under  the 
deed  from  the  plaintiff  to  the  Massee  &  Fel- 
ton  Lumber  Company,  and  under  and  by 
virtue  of  a  contract  of  sale  between  the 
Massee  &  Felton  Lumber  Company  and  the 
defendant,  Fender;  that,  while  the  Massee 
A  Felton  Lumber  Company  never  in  fact  ex- 
ecuted and  delivered  to  Fender  a*  written 
lease  in  accordance  with  their  contract,  they 
accepted  the  purchase  price  for  the  turpen- 
tine privileges,  and,  having  received  the 
same,  consented  for  the  defendant,  Fender, 
to  take  possession  of  the  timber  for  the  pur- 
pose of  boxing  and  using  the  same  for  tur- 
pentine purposes,  and  as  a  result  thereof  a 
perfect  and  complete  equitable  title  to  the 
timber  for  turpentine  purposes,  with  the 
right  to  use  and  work  the  same,  was  vested 
in  him.  Other  defensive  matter  was  pleaded. 
The  plaintiff  demurred  specially  and  gener- 
ally to  the  answer,  and  the  court  sustained 
the  demurrer,  "upon  the  ground  that  the 
answer  of  the'  defendants  shows  that  the  de- 
fendants had  no  recorded  lease  to  their  in- 
terest involved,  and  has  no  written  contract 
from  any  one  who  does  hold  such  lease,  au- 
thorizing defendants  to  use  the  timber."  The 
cross-bill  complains  of  this  ruling.  The  court 
predicated  his  ruling  upon  Penal  Code,  § 
226,  which  declares  it  shall  be  a  misde- 
meanor for  any  person  to  enter  or  cut  or 
remove  from  any  unlnclosed  land  any  tim- 
ber, unless  such  person  shall,  before  so  do- 
ing, have  on  record  In  the  county  where  the 
land  lies  a  deed  of  conveyance  to  the  same, 
prima  facie  showing  title  to  such  lands,  or 


shall  have  a  written  contract  from  such  per- 
son, who  has  a  recorded  deed,  prima  facie 
showing  title  in  him.  This  Code  section  has 
no  application  to  the  present  case.  It  simply 
denounces  as  a  misdemeanor  the  act  declared 
in  the  statute.  It  confers  no  right  of  action 
upon  one  who  has  no  title  to  the  timber  to 
recover  from  a  violator  of  the  statute  the 
value  of  the  timber  cut  or  removed.  Indeed, 
the  statute  relates  to  the  cutting  and  removal 
of  timber,  and  is  of  doubtful  application  to 
turpentine  operations.  But,  even  if  turpen- 
tine operations  be  comprehended,  the  plain- 
tiff must  show  title  to  the  timber,  before  he 
can  recover  for  any  trespass  to  the  same 
or  its  appurtenances.  As  the  title  to  the 
timber  passed  out  of  the  plaintiff  by  virtue 
of  his  deed  to  the  Massee  &  Felton  Lumber 
Company,  he  has  no  interest  in  the  timber 
to  protect.  The  defendant  cut  and  boxed  the 
timber  with  the  consent  of  its  owner,  and 
was  not  a  trespasser.  Gaston  v.  G.  &  D. 
By.  Co.,  120  Ga.  516,  48  S.  B.  188.  Besides, 
the  defendant  has  a  perfect  equitable  title  as 
against  the  Massee  &  Felton  Lumber  Com- 
pany, so  far  as  the  right  to  work  the  timber 
for  turpentine  is  concerned.  Civ.  Code  1910, 
|  4634.  And,  as  the  plaintiff  is  estopped  by 
his  grant  from  claiming  the  timber  from 
his  grantee,  likewise  he  Is  estopped  from  as- 
serting title  to  the  timber,  or  its  appurte- 
nances, against  his  grantee's  vendee  in  pos- 
session, with  full  purchase  price  paid,  It 
was  error  for  the  court  to  sustain  the  de- 
murrer on  the  ground  stated  In  his  judgment. 
E&versed  on  both  bills  of  exceptions.  All 
the  Justices  concur. 

(138  Ga.  88) 

COOK  et  al.  v.  COOK. 
(Supreme  Court  of  Georgia.    April  11,  1912.) 

(SyllahuB  by  the  Court.) 

L   H0ME8TEAD    (J    143*)-— RIGHTS   OF    WIDOW. 

If  a  man  takes  a  homestead  for  the  bene- 
fit of  his  wife  and  children,  and  after  the  death 
of  his  wife  he  remarries  daring  the  minority 
of  some  of  the  children,  his  second  wife  be- 
comes a  beneficiary  of  the  homestead.  Tor- 
rance v.  Boyd,  63  Ga.  22;  Dismuke  v.  Eady  & 
Co.,  82  Ga.  289,  5  S.  E.  494. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  253,  270;    Dec  Dig.  |  143.*] 

2.  Executors  and  Administrators  (§  181*) 
— Doweb  (f  10*)— Year's  Support— Prop- 
erty Subject  to  Dower— Homestead. 
Where  a  man  took  a  homestead,  and  his 
children  became  of  age,  upon  his  death,  leaving 
his  wife  as  the  only  beneficiary  of  the  home- 
stead estate,  she  could  take  a  year's  support 
out  of  the  homestead  property;  and  if  the 
amount  thereof  did  not  include  the  entire 
homestead,  she  could  also  take  dower  out  of 
the  remainder  of  the  real  estate.  Page  v. 
Page,  50  Ga.  597;  Lowe  v.  Webb,  85  Ga.  731, 
11  S.  E.  845;  Miller  v.  Crozier,  105  Ga.  54, 
31  S.  E.  122;  Green  v.  Hambrick,  118  Ga.  569, 
45  S.  E.  420. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {§  681-685; 
Dec.  Dig.  {  181;*  Dower,  Cent  Dig.  §§  20- 
35;   Dec  Dig.  §  10.*] 
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3.  Dower  (8  59*V-Executohs  and  Adminis- 
trators (1  187*)  —  Rights  of  Widow  — 
Year's  Support. 

A  widow,  who  is  the  sole  beneficiary  of  a 
homestead  which  was  taken  by  her  husband 
daring  his  lifetime,  after  his  death  is  not  en- 
titled to  hold-  the  homestead  and  at  the  same 
time  take  a  year's  support  and  dower  in  the 
same  land.  Under  former  rulings  of  this  court, 
by  applying  for  and  obtaining  a  year's  support 
and  dower,  she  destroyed  the  homestead  estate,, 
which  was  for  her  benefit.  Roff,  Sims  &  Co.  v. 
Johnson,  40  Ga.  555:  Donaldson  v.  Anderson, 
104  Ga.  673,  30  S.  E.  883. 

(a)  Whether,  if  there  are  minor  children  in 
life,  the  widow  can  take  dower  as  against  them 
in  property  which  has  been  set  apart  as  a 
homestead,  is  not  now  for  consideration. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent.  Dig.  §  207;  Dec.  Dig.  §  59;*  Executors 
and  Administrators,  Cent.  Dig.  I  697 ;  Dec  Dig. 

§  187.*] 

4.  Do  web  (§  108*)—  Assignment— Proceed- 
ings. 

Where  notice  was  given  of  an  application 
for  dower,  and  of  the  time  and  place  of  hear- 
ing same,  which  was  in  a  county  adjoining  that 
to  which  the  return  of  the  commissioners  would 
be  made,  and  at  such  time  and  place  the  judge 
at  chambers  appointed  commissioners,  who  as- 
signed dower  and  made  return  to  the  proper 
court,  and  judgment  was  duly  entered  thereon, 
it  will  not  be  declared  a  nullity  on  the  ground 
that  the  judge  was  sitting  at  chambers  xratside 
his  circuit  when  the  appointment  was  made, 
or  on  the  ground  that  the  record  did  not  show 
that  the  commissioners  made  the  affidavit  pro 


vided   by  law   before   assigning   dower.     Civil 

J  5257;   Early  &" 

&  Norton,  63  Ga.  12,  22. 


Code  of  1910,  j  5257;   Early  &  Lane  v.  Oliver 


[Ed.  Note.— For  other  cases,  see  Dower, 
Cent.  Dig.  S  357;   Dec.  Dig.  f  108.*] 

5.  Injunction    (f    128*)  —  Discretion    of 

Court— Conflicting  Evidence. 

As  to  material  matters  in  the  case  the  evi- 
dence was  in  conflict,  and  there  was  no  abuse 
of  discretion  in  denying  the  injunction  prayed. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  278;   Dec.  Dig.  f  128.*] 

ErroT  from  Superior  Court,  Campbell 
County;  'L.  S.  Roan,  Judge. 

Action  between  W.  S..  Cook  and  others  and 
M.  A.  Cook,  administratrix.  From  the  judg- 
ment, W.  S.  Cook  and  others  bring  error. 
Affirmed. 

J.  S.  James,  of  Atlanta,  for  plaintiffs  in 
error.  T.  O.  Hathcock,  of  Atlanta,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  affirmed.  AH 
the  Justices  concur. 


(137  Oa.  846) 

DAWSON  CONSOL.  GROCERY  CO.  ▼. 

HUDSON. 

(Supreme  Court  of  Georgia.     April  9,  1912.) 

(Syllabus  by  the  Court.) 

I.  Evidence    (§   471*)— Opinion    Evidence- 
Matters  Directly  in  Issue. 

Upon  the  issue  of  whether  certain  prop- 
erty is  purchased  with  the  proceeds  of  prop- 
erty exempted  as  a  homestead,  the  facts  should 
be  stated,  and  the  jury  left  to  draw  the  infer- 
ence, without  the  aid  of  a  witness'  conclusion 
from  those  facts  that  the  consideration  of  the 


purchase  of  the  property  was  the  proceeds  of 
the  homestead. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Cent.  Dig.  §1  2149-2185;   Bee  Dig.  |  471.* J 

2.  Homestead    (§   214*)  —  Enforcement    or 

Right— Burden  or  Proof. 

Where  the  record  title  to  land  is  in  the 
defendant,  who  is  in  possession  of  it.  and 
credit  is  extended  to  him  on  the  faith  of  his 
ostensible  ownership,  in  a  proceeding  to  sub- 
ject the  land  to  the  lien  of  the  judgment  of 
such  creditor,  where  the  defendant,  as  head 
of  his  family,  files  a  claim,  and  contends  that 
the  proceeds  of  certain  personalty  exempted  as 
a  homestead  was  used  in  the  purchase  of  the 
land,  the  burden  is  on  the  claimant  to  show, 
not  only  that  the  land  was  purchased  with  the 
proceeds  of  the  homestead,  but  also  that  the 
creditor  had  notice  of  it  at  the  time  he  extend- 
ed credit. 

(a)  The  evidence  is  insufficient  to  affect  the 
creditor  with  notice  that  the  land  was  pur- 
chased with  the  proceeds  of  homestead  prop- 
erty. 

[Ed.  Note. — For  other  coses,  see  Homestead, 
Cent.  Dig.  f§  397-399;   Dec.  Dig.  f  214.*] 

Error  from  Superior  Court,  Baker  Coun- 
ty; Frank  Park,  Judge. 

Fi.  fa.  in  favor  of  the  Dawson  Consolidat- 
ed Grocery  Company  against  E.  L.  Hudson. 
From  a  judgment  for  defendant  on  his  claim 
of  exemption,  plaintiff  brings  error.  Re- 
versed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in  er- 
ror. A.  S.  Johnson  and  Benton  Odom,  both 
of  Newton,  for  defendant  in  error. 

EVANS,  P.  J.  A  fi.  f a.  in  favor  of  the 
Dawson  Consolidated  Grocery  Company 
against  E.  L.  Hudson  was  levied  on  a  one- 
half  undivided  interest  in  a  lot  of  land,  and 
a  homestead  claim  was  filed  by  the  defend- 
ant as  the  head  of  his  family.  A  verdict 
was  returned  in  favor  of  the  claimant,  a  mo- 
tion for  new  trial  was  made  and  refused, 
and  the  plaintiff  excepts.  The  levy  recited 
that  the  defendant  was  in  possession  of  the 
land  at  the  time  of  the  levy.  The  claimant 
introduced  in  evidence  the  original  home- 
stead, granted  April  14,  1887,  setting  apart 
to  him,  as  head  of  a  family  consisting  of  him- 
self and  wife,  2  mules  and  a  horse,  2  cows 
and  a  calf,  19  hogs,  100  bushels  of  corn,  1.000 
pounds  of  fodder,  400  pounds  of  bacon,  a 
rent  note,  a  cotton  gin  and  press,  and  house* 
hold  and  kitchen  furniture,  of  the  aggregate 
value  of  $752.  The  claimant  testified  that 
the  rent  note  proved  worthless,  the  cotton  . 
gin  was  worn  out,  and  that  the  other  prop- 
erty was  used  by  him  in  farming  on  land 
owned  by  his  wife,  and  that  in  1898  he  pur- 
chased the  land  levied  on,  and  paid  for  the 
same  from  the  proceeds  of  this  farm;  that  be 
had  mortgaged  the  land  as  his  own  to  an- 
other creditor;  that  he  conducted  a  mercan- 
tile business,  purchasing  goods  from  the 
plaintiff,  and  during  this  time  he  owned  the 
land  levied  on,  as  well  as  another  lot;  that 
he  never  told  any  one  he  claimed  the  land 
as  homestead  land,  nor  put  any  one  on  notice 
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that  it  was  such.  The  plaintiff  introduced 
a  deed  to  the  defendant  and  another  person 
to  the  lot  of  land  in  controversy,  dated  Feb- 
ruary 27, 1898,  and  the  tax  returns  of  these 
grantees  for  several  years  after  their  pur- 
chase, wherein  the  land  was  returned  as 
their  property.  The  salesman  and  rice  pres- 
ident of  the  plaintiff  company  testified  that 
he  knew  of  the  defendant's  ownership  of  the 
land,  and  the  defendant  pointed  it  out  to 
him  before  the  goods  were  sold.  The  defend- 
ant denied  pointing  out  the  land  to  the  plain- 
tiff's salesman. 

[1]  1.  After  testifying  that  he  used  the 
horses,  cows,  corn,  etc.,  set  apart  as  a  home- 
stead, in  making  a  crop  on  his  wife's  land, 
and  that  from  the  crop  raised  thereon  by 
his  labor  with  the  use  of  the  homestead  prop- 
erty he  paid  for  the  land  levied  on,  the  claim- 
ant was  allowed  to  testify,  over  objection, 
that  no  part  of  the  homestead  property  was 
used  in  paying  for  the  land,  its  proceeds  were 
so  used.  Where  it  is  contended  that  home- 
stead property  has  been  converted  into  an- 
other form,  and  that  the  substituted  prop- 
erty Is  protected  by  the  homestead,  as  be- 
ing the  proceeds  of  the  property  originally 
exempted,  the  facts  should  be  given  to  sus- 
tain the  contention,  and  their  sufficiency  is 
for  the  jury.  Still,  where  the  facts  are  re- 
lated by  a  witness  as  the  basis  of  his  con- 
clusion, it  would  not  in  every  case  be  ground 
for  a  new  trial  that  the  court  allowed  him 
to  state  his  conclusion  based  on  such  facts. 

[2]  2.  The  levy  recited  that  the  defendant 
was  in  possession  of  the  land  at  the  time  it 
was  made.  The  burden  of  proof,  therefore, 
was  upon  the  claimant.  There  was  no  con- 
troversy that  legal  title  to  the  land  was  in 
the  defendant  at  the  time  the  debt  was  con- 
tracted and  the  levy  was  made.  The  claim- 
ant admitted  that  he  gave  no  notice  that 
he  used  any  of  the  proceeds  of  the  property 
in  the  purchase  of  the  land,  and  there  was 
nothing  in  the  evidence  to  impute  such  no- 
tice. Under  these  circumstances  it  was  er- 
ror to  charge:  "In  order  to  find  a  verdict 
for  the  plaintiff  in  the  case,  it  must  appear 
to  you  that  the  plaintiff  in  fi.  fa.  acted  with- 
out any  knowledge  whatever  that  this  was 
homestead  property,  and  that  he  had  no  no- 
tice, he  was  put  upon  no  actual  notice,  of 
anything  by  which,  if  he  had  followed  it  out, 
he  could  have  ascertained  with  reasonable 
diligence  that  it  was  homestead  property. 
The  plaintiff  is  bound  to  exercise  the  dili- 
gence of  an  ordinarily  prudent  business  man 
in  his  transactions  with  others,  and  with  the 
defendant;  and  if  you  find  in  this  case  that 
the  property  is  homestead  property,  the  pro-, 
ceeds  of  homestead  property,  and  if  the 
plaintiff  in  this  case  had  notice  that  it  was 
such,  or  he  had  notice  of  anything  that  would' 
lead  him  to  make  investigation  to  ascertain 
that  it  was  homestead  property,  and  by 
which  he  could  have  ascertained  it,  then  you 
would  find  in  favor  of  the  claimant  in  the 


case."  This  charge  is  open  to  the  crlticisn 
that  it  was  not  warranted  by  the  evidence, 
and  as  imposing  upon  the  plaintiff  the  bur- 
den of  showing  that  it  had  no  notice  that 
the  proceeds  of  homestead  property  was  used 
In  the  purchase  of  the  land,  upon  the  faith 
of  the  defendant's  ownership  of  which  credit 
was  extended.  The  burden  of  proof  was  up- 
on the  claimant  to  show  that  the  property, 
the  legal  title  to  which  was  in  the  defend- 
ant, was  not  subject  to  levy  and  sale,  be- 
cause it  was  purchased  with  the  proceeds  of 
homestead  property,  and  that  the  plaintiff 
had  notice  of  this  fact  when  it  extended  cred- 
it to  the  ostensible  owner. 

Other  exceptions  to  the  charge  and  rulings 
of  the  court  are  without  merit 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(U  Ga.  App.  88) 
SASSER  v.  McGOVERN.     (No.  3,988.) 

(Court  of  Appeals  of  Georgia.     April  16, 

-     1912.) 

( Syllabus  by  the  Court.) 
Evidence  (§441*)— Parol  EviDEwcia— Action 
on  Note. 

An  unconditional  promissory  note  cannot 
be  defeated  by  proof  of  an  oral  contempora- 
neous agreement  that  the  promisee  would  never 
attempt  -to   enforce   the  promise. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2030-2047;    Dec.  J>ig.  f  441.*] 

Error  from  City  Court  of  Douglas;  W.  D. 
Buie,  Judge. 

Action  by  J.  A.  Sasser,  assignee,  against 
Thomas  McGovern.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

J.  J.  Bull,  of  Oglethorpe,  and  F.  W.  Dart, 
of  Douglas,  for  plaintiff  in  error.  Rogers  & 
Heath  and  J.  W.  Qulncey,  all  of  Douglas,  for 
defendant  in  error. 

POTTLE,  J.  The  suit  was  upon  an  un- 
conditional promissory  note  under  seal.  The 
defendant  pleaded  that  the  note  was  without 
consideration.  From  his  testimony  it  ap- 
pears that  the  note  was  given  for  a  share  of 
stock  in  the  bank  to  which  the  note  was 
payable,  and  was  in  renewal  of  one  previ- 
ously given  for  the  same  purpose.  At  the 
time  the  original  note  was  given,  there  was 
an  oral  agreement  and  understanding  be- 
tween the  defendant  and  the  cashier  of  the 
bank  to  the  effect  that  the  defendant  would 
never  be  called  on  to  pay  the  note.  The 
cashier  stated  to  the  defendant  that  the 
bank  wanted  his  influence  and  the  use  of  his 
name,  and  desired  the  note  for  the  purpose 
of  borrowing  money  on  it  and  making  a 
proper  showing  when  the  bank  examiner 
came  around.  The  defendant  never  agreed 
to  take  the  stock,  never  got  it,  and  did  not 
understand  that  any  stock  was  to  be  deliv- 
ered to  him.  The  bank  was  to  hold  the 
stock,  which  was  never  in  fact  delivered  to 
the  defendant,  nor  did  he  ever  call  on  the 
bank  for  the  stock.    The  agreement  was  that 
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the  defendant  was  never  to  pay  anything  on 
the  note.  It  is  undisputed  that  a  certificate 
for  one  share  of  stock  in  the  bank  was  Is- 
sued to  the  .defendant  and  retained  by  the 
bank  for  him. 

Counsel  seek  to  uphold  the  verdict  In  the 
defendant's  favor  upon  the  authority  of  La- 
cey  v.  Hutchinson,  5  Ga.  App.  865,  64  S. 
E.  105.  That  decision  sustains  the  conten- 
tion that  want  of  consideration  is  a  good  de- 
fense to  a  promissory  note,  even  though  It 
be  under  seal;  but  It  does  not  support  the 
proposition  that  an  unconditional  promise  in 
writing  to  pay  may  be  defeated  by  proof  of 
an  oral  contemporaneous  agreement  that  the 
promisee  would  never  attempt  to  enforce  the 
promise.  Reduced  to  its  last  analysis,  the 
effort  of  the  defendant  In  this  case  is  to  de- 
feat a  plain,  unconditional  promise  to  pay 
by  proof  of  an  oral  contemporaneous  agree- 
ment to  the  effect  that  he  had  really  never 
made  any  promise  to  pay.  If,  at  the  time 
the  note  was  executed,  the  bank  had  entered 
Into  a  written  stipulation-  agreeing  not  to 
sue  the  defendant  upon  the  note,  in  effect 
releasing  him  from  liability  thereon,  such  an 
agreement  would  have  been  valid  and  bind- 
ing. Martin  v.  Monroe,  107  Ga.  330,  33  S.  E. 
62.  But  we  know  of  no  principle,  nor  has 
any  decision  been  called  to  our  attention, 
which  supports  the  proposition  that  a  writ- 
ten promise  may  be  defeated  by  proof  of  an 
oral  agreement  not  to  enforce  It  The  deci- 
sions are  directly  to  the  contrary.  See 
Mansfield  v.  Barber,  59  Ga.  851;  Johnson  v. 
Cobb,  100  Ga.  139,  28  S.  E.  72. 

It  is  plain  from  the  defendant's  own  tes- 
timony that  the  note  was  originally  given  for 
a  share  of  stock  In  the  bank,  and  it  is  un- 
disputed that  a  certificate  of  stock  was  Is- 
sued to  the  defendant  and  retained  by  the 
bank  for  him.  While  it  does  not  directly 
appear  from  the  evidence,  it  is  Inferential 
that  the  stock  was  being  held  by  the  bank  to 
be  delivered  to  the  defendant  when  his  note 
should  be  paid.  To  permit  the  defense  set 
up  by  the  defendant  In  this  case  would  be 
to  violate  plain,  elementary  principles  of  law. 
A  verdict  in  the  plaintiff's  favor  was  de- 
manded by  the  evidence,  and  It  is  unneces- 
sary to  notice  the  special  assignments  of  er- 
ror in  the  motion  for  a  new  trial. 

Judgment  reversed. 


(11  Ga.  App.  69) 

TIMMONS  et  aL  v.  CITIZENS'  BANK  OF 
WAYNESBORO.     (No.  3,927.) 

(Court  of  Appeals  of  Georgia.    April  16, 

1912.) 

(Syllabus  by  the  Court.) 

1.  Assignments  (§  20*)— Action  bt  Assignee 
—Nature  and  Fobm. 

A  contract  made  with  a  building  contrac- 
tor stipulated  that  he  should  be  paid  a  specified 
sam  for  the  work,  payable  in  monthly  install- 
ments in  such  sums  as  the  architects  might  in 
writing  certify  to  be  due.    The  owner  reserved 


the  right  to  withhold  the  payment  of  any  in- 
stallment when  necessary  to  protect  himself 
against  any  outstanding  claims  or  liens  for  ei- 
ther labor  or  material.  Held,  when  the  ar- 
chitects issued  a  certificate  that  a  specified  sum 
was  due  under  the  terms  of  the  contract,  the 
certificate  was  assignable,  and  the  assignee 
could  enforce  it  in  a  court  of  law,  as  a  legal 
assignment  of  a  particular  fund. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent  Dig.  §{  32-34;    Dec  Dig.  |  20.*] 

2.  Contracts    (§   332*)— Action— Petition- 
Negativing  Defenses. 

In  such  a  suit  by  the  assignee,  it  was  not 
necessary  that  the  petition  should  negative  the 
existence  of  liens  for  labor  or  material.  This 
was  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Contracts* 
Cent  Dig.  fS  1615-1639;  Dec  Dig.  f  332.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  Assignments    (f   58*)— Action    bt   As- 
signee—Nature  and  Fobm. 

Only  a  court  of  equity  can  enforce  a  par- 
tial assignment  of  a  fund,  when  the  debtor 
has  not  assented  to  the  assignment 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments, Cent.  Dig.  H  121-123;  Dec.  Dig.  |  58.*] 

Error  from  City  Court  of  Tifton ;  R.  Eve, 
Judge. 

Action  by  the  Citizens'  Bank  of  Waynes- 
boro against  W.  W.  Tlmmons  and  others,  as 
trustees  of  the  Baptist  Church  of  Tifton. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

J.  H.  Price,  J.  B.  Murrow,  and  J.  J.  Mur- 
ray, all  of  Tifton,  for  plaintiffs  in  error. 
Perry,  Foy  &  Monk,  of  Sylvester,  for  defend- 
ant In  error. 

POTTLE,  J.  The  Citizens'  Bank  of 
Waynesboro  sued  certain  named  persons  as 
trustees  of  the  Baptist  Church  of  Tifton ;  the 
allegations  of  the  petition  being  substantial- 
ly as  follows:  The  church  is  an  unincorpo- 
rated voluntary  association  of  persons  for 
the  purpose  of  divine  worship.  The  associa- 
tion is  composed  of  a  congregation  of  mem- 
bers of  this  church,  and  owns  certain  real 
estate  situated  in  the  city  of  Tifton,  consist- 
ing of  a  lot  of  land  together  with  the  church 
edifice  thereon,  which  constitutes  the  only 
property  owned  by  the  assemblage  of  per- 
sons. The  property  is  held  and  controlled 
for  the  use  of  the  congregation  by  certain 
persons,  designated  as  trustees  of  the  church. 
The  plaintiff  holds  a  claim  In  the  principal 
sum  of  $1,200  against  the  trust  estate  in  the 
control  of  the  defendant  trustees,  which 
claim  arose  as  follows:  A  written  contract 
was  entered  Into  between  a  committee  rep- 
resenting the  church  and  Wagener,  a  con- 
tractor, for  the  building  of  the  church  edi- 
fice situated  on  the  lot  above  referred  to. 
This  contract  provided  that  the  work  of  con- 
struction should  be  done  under  the  direction 
and  superintendence  of  certain  named  archi- 
tects, and  that  the  contractor  should  provide 
all  materials  and  labor  for  all  the  work  men- 
tioned in  the  specifications  and  drawings 
prepared  by  the  architects.    There  are  other 
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details  in  the  contract  which  are  not  materi- 
al to  the  questions  presented  for  decision. 
The  contract  further  provided,  in  substance, 
that  if  for  any  reason,  during  the  progress 
of  the  work,  the  contractor  refused  or  neg- 
lected to  carry  on  the  work  in  accordance 
with  the  plans  and  specifications,  the  owner 
should  have  a  right  to  terminate  the  em- 
ployment and  complete  the  building,  and  that 
in  that  event  the  contractor  should  not  be 
entitled  to  receive  any  of  the  payments  until 
the  work  was  wholly  finished,  at  which  time 
final  settlement  should  be  had.  The  con- 
tract contained  this  provision:  "It  Is  here- 
by mutually  agreed  that  the  sum  to  be  paid 
by  the  owners  to  the  contractor  for  the  said 
work  and  materials*  shall  be  $25,400,  subject 
to  additions  and  deductions  as  hereinbefore 
mentioned.  Payments  are  to  be  made  on  the 
1st  of  each  month  for  not  more  than  85  per 
cent,  of  the  amount  of  the  materials  and 
labor  furnished,  and  shall  be  made  on  writ- 
ten certificates  of  the  architects  to  the  effect 
that  such  payments  have  become  due.  Final 
payment  Is  to  be  made  when  the  work  Is 
completed  and  accepted  by  the  architects  and 
owners.  If  at  any  time  there  shall  be  evi- 
dence of  any  lien  or  claim  for  which,  if  es- 
tablished, the  owners  of  the  said  premises 
might  become  liable,  and  which  Is  charge- 
able to  the  contractor,  the  owners  shall  have 
the  right  to  retain  from  any  payments  then 
due,  or  thereafter  to  become  due,  an  amount 
to  sufficiently  indemnify  them  against  such 
lien  or  claim."  It  was  further  stipulated 
that  "no  certificate  given  or  payment  made 
under  this  contract,  except  the  final  certifi- 
cate or  final  payment,  shall  be  conclusive 
evidence  of  the  performance  of  this  contract, 
either  wholly  or  in  part,  and  that  no  pay- 
ment shall  be  construed  to  be  an  acceptance 
of  defective  work  or  improper  materials." 
On  February  20,  1908,  while  the  contractor 
was  actually  engaged  in  the  erection  of  the 
church  building,  and  "while  actually  entitled 
to  the  amount  designated  in  the  certificate 
hereinafter  mentioned,  as  part  payment  for 
work  done  and  material  furnished  in  the 
erection  of  said  building,*9  the  architects  is- 
sued to  the  contractor  a  certificate  reciting 
that  he  was  entitled  to  $1,200,  "as  seventh 
payment  as  per  terms  of  contract  dated  July 
6,  1906,  with  15  per  cent  reserve."  This 
certificate  was  assigned  to  the  plaintiff  for 
a  valuable  consideration.  The  plaintiff  has 
presented  said  certificate  to  the  defendants 
for  payment,  notifying  them  of  the  assign- 
ment, and  payment  has  been  refused. 

Numerous  grounds  of  demurrer  were  filed 
to  this  petition  as  finally  amended,  but  the 
only  question  raised  by  them  which  Is  really 
insisted  upon  in  this  court  is  that,  the  con- 
tract with  the  contractor  being  an  entire  one, 
and  the  assignment  to  the  plaintiff  being  of 
a  part  of  a  general  fund,  the  city  court  of 
Tifton  was  without  jurisdiction  to  entertain 
the  suit,  but  the  assignment,  being  an  equi- 


table one,  could  be  enforced  only  In  a  court 
of  equity,  where  all  the  parties  were  before 
the  court  and  the  interests  of  all  could  be 
fixed  and  determined  in  one  decree. 

[3]  1.  It  is  not  contended  that  the  church 
lot  and  edifice  could  not  be  made  subject 
to  the  debt  due  the  contractor.  Civ.  Code 
1910,  §  2834;  Josey  v.  Union  Loan  Co.,  106 
Ga.  608,  32  S.  E.  628;  Kelsey  v.  Jackson, 
123  6a.  113,  50  S.  B.  951.  Nor  is  it  contend- 
ed that  the  claim  of  Wagener  against  the 
trustees  was  not  assignable.  See  Civ.  Code 
1910,  §§  3653-4274;  National  Bank  v.  Leon- 
ard, 91  Ga.  805,  18  S.  E.  32.  We  will  not 
discuss  the  question  whether  under  Civil 
Code  1910,  |  3786,  the  plaintiff's  claim  could 
be  enforced  in  a  court  of  law,  against  the 
trust  estate  represented  by  the  defendants, 
even  though  it  might  not  be  enforceable  in 
such  a  court  against  a  debtor  other  than  a 
trust  estate.  The  rule  is  well  settled  that 
only  a  court  of  equity  can  enforce  a  partial 
assignment  of  a  fund  when  the  debtor  Has 
not  assented  to  the  assignment  This  rule  is 
founded  upon  the  theory  that,  where  a  debt- 
or has  contracted  in  one  obligation  to  pay 
a  sum  of  money,  the  cause  of  action  which 
may  arise  against  him  by  reason  of  his 
default  in  falling  to  make  payment  accord- 
ing to  the  terms  and  tenor  of  his  obligation 
cannot  be  split  up  and  divided,  so  as  to  an- 
noy and  harass  him  with  more  than  one  suit. 
Central  of  Georgia  Ry.  Co.  v.  Dover,  1  Ga. 
App.  240,  57  S.  E.  1002;  Rivers  v.  Wright, 
117  Ga.  81,  43  S.  E.  499 ;  W.  &  A.  R.  Co.  v. 
Union  Investment  Co.,  128  Ga.  74,  57  S.  E. 
100;  King  v.  Central  of  Georgia  Ry.  Co.,  135 
Ga.  225,  69  S.  E.  113 ;  South.  Printing  Co.  v. 
Potter,  72  S.  E.  427.  In  Central  Ry.  Co.  v. 
Dover,  supra,  the  assignment  was  of  "the 
sum  of  $20  out  of  whatever  money  may  now 
be  due,  or  may  become  due"  to  the  assignor 
as  wages,  on  or  before  a  specified  date.  It 
was  held  by  this  court  that  the  assignment 
was  not  of  a  particular  fund,  and  that  only 
a  court  of  equity  would  enforce  it 

[1]  An  illustration  of  a  legal  assignment 
enforceable  in  a  court  of  law  is  found  in  the 
case  of  Central  of  Georgia  Ry.  Co.  v.  King, 
73  S.  E.  632.  There  the  assignor  trans- 
ferred his  "account  for  salary  or  wages  al- 
ready earned  during  the  month  of  May, 
which  amounted  to  $27.75  and  due"  him  by 
the  railway  company.  It  was  held  that  the 
legal  title  to  the  particular  fund  described 
in  the  assignment  was  transferred  to  the  as- 
signee, and  that  the  Instrument  of  transfer 
was  not  a  partial  assignment  of  a  general 
fund  belonging  to  the  assignor  in  the  hands 
of  the  railway  company.  The  present  case, 
in  our  opinion,  falls  within  the  principle  of 
the  decision  last  referred  to,  and  Is  not  con- 
trolled by  the  decisions  first  cited,  dealing 
with  equitable  assignments.  It  will  be  ob- 
served that  the  contract  in  the  present  case 
stipulated  that  the  agreed  price  should  be- 
come due  in  Installments,  each  Installment 
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to  be  paid  on  the  1st  day  of  each  month, 
upon  a  certificate  by  the  architects  that  the 
sum  claimed  was  due  and  payable  to  the 
contractor.  When  such  certificate  was  is- 
sued, the  church  authorities  became  indebted 
to  the  contractor  for  the  particular  amount 
specified  in  the  certificate,  unless  they  had  a 
right  under  other  provisions  of  the  contract 
to  retain  all  or  a  part  of  this  sum  to  pro- 
tect themselves  against  liens,  or  claims  for 
labor  or  material  which  had  not  been  paid 
for  by  the  contractor. 

It  is  immaterial  whether  we  treat  the  con- 
tract as  an  entire  or  a  divisible  one  (Hunni- 
cott  v.  Van  Hoose,  111  6a.  518,  36  S.  B. 
669;  Spalding  County  v.  Chamberlin,  130 
Ga.  649,  61  S.  E.  533) ;  for  "if  the  breaches 
occur  at  successive  periods  In  an  entire  con- 
tract (as  where  money  is  to  be  paid  by  in- 
stallments), an  action  will  lie  for  each 
breach."  Civ.  Code  1910,  |  4389.  The  par- 
ticular fund  described  in  the  certificate  of 
the  architects  became  prima  fade  due  upon 
the  Issuance  and  presentation  of  the  cer- 
tificate. It  is  Immaterial  that  this  fund 
was  to  be  paid  out  of  the  general  building 
fund  in  the  hands  of  the  church  authorities, 
because  theoretically  the  amounts  of  the  in- 
stallments specified  In  the  certificates  of 
the  architects  from  time  to  time  were  to  be 
segregated  from  the  general  fund,  and  a 
separate  and  independent  indebtedness  arise 
for  the  amount  of  each  installment  The 
situation  is  substantially  the  same  as  if  one 
should  give  to  another  a  promissory  note  for 
$10,000,  payable  in  monthly  Installments  of 
$1,000,  becoming  due  at  different  times.  In 
such  a  case  it  could  not  be  denied  that  a 
separate  action  might  be  brought,  either  by 
the  original  creditor  or  by  his  transferee, 
to  recover  each  installment  as  it  became  due. 


Of  course,  under  the  terms  of  the  Code  sec- 
tion, the  suit  would  have  to  embrace  all  in- 
debtedness due  and  payable  at  the  time  the 
suit  was  instituted;  but  this  provision  of 
the  statute  is  not  applicable  to  the  present 
case.  The  case  does  not  differ  in  principle 
from  the  decision  of  the  Supreme  Court  in 
the  King  Case  cited  above.  In  that  case  it 
was  Immaterial  that  the  railway  company 
may  have  employed  the  debtor  for  a  year  or 
more,  or  may  have  been  under  a  contract 
with  him  to  pay  him  a  certain  sum  per 
year  as  wages;  if  the  wages  were  to  be 
paid  in  monthly  installments,  then  manifest- 
ly the  employe^  or  his  assignee,  would  have 
had  a  right  to  sue  to  recover  each  month's 
wages  as  they  fell  due.  * 

[2]  2.  Another  point  stressed  in  the  argu- 
ment is  that  the  petition  is  defective  be- 
cause it  fails  to  allege  that  the  contractor 
was  not  Indebted  for  labor  and  material, 
and  had  discharged  all  claims  which  might 
become  liens  on  the  property.  The  contract 
gave  the  owners  the  right  to  retain  an 
amount  sufficient  to  protect  them  against 
any  lien  or  claim  for  which  they  were  or 
might  become  liable.  If  any  such  liens  or 
claims  exist,  this  would  be  matter  of  de- 
fense. Under  the  contract,  a  prima  facie 
right  to  recover  is  shown  by  proof  of  a  cer- 
tificate of  indebtedness,  Issued  by  the  archi- 
tects in  accordance  with  the  stipulations  of 
the  contract.  When  this  is  done  the  case 
stands  as  any  other  suit  upon  any  other  evi- 
dence of  indebtedness  setting  forth  a  liq- 
uidated demand.  Matters  properly  the  sub- 
ject-matter of  a  plea  of  confession  and  avoid- 
ance are  affirmative  defenses,  the  existence 
of  which  need  not  be  negatived  by  the  plain- 
tiff. 

Judgment  affirmed. 
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(159  N.  C.  102) 

WICKER  ▼.  JONES  et  al. 

(Supreme  Court  of  North  Carolina.     May  2, 

1912.) 

1.  Alteration  of  Instruments  (§  10*)— "Al- 
teration." 

"Alteration"  in  a  writing  implies  a  change 
made  after  its  execution,  and,  although  an 
erasure  or  interlineation,  is  not  an  alteration, 
if  made  before  the  final  execution  of  the  writ- 
ing. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  §§  54-66;  Dec.  Dig. 
i  10.* 

For  other  definitions,  see  Words  and  Phrases, 
toI.  1,  pp.  360-365.] 

2.  Alteration  of  Instruments  (|  16*)— Ef- 
fect of  Material  Alteration. 

A  material  alteration  in  a  written  instru- 
ment avoids  the  instrument,  but  an  immaterial 
alteration  does  not  affect  its  validity. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  ftf  114-121;  Dec 
Dig.  |  16.*] 

8.  Alteration  of  Instruments  (|  2*)— "Ma- 
terial Alteration." 

Any  alteration  of  a  written  instrument  is 
"material,"  if  it  affects  the  identity  of  the  in- 
strument, or  the  righto  and  obligations  of 
the  parties  to  it 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  Si  1-4;  &*&  Dig. 
i  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4405-4406;   voL  8,  p.  7717.] 

4.  Alteration  of  Instruments  (9  30*)— Ques- 
tions FOR  JURT. 

The  materiality  of  an  alteration  of  a  writ- 
ten instrument  is  a  question  for  the  court,  but 
the  question  when  the  alteration  was  made  is 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  ft§  264-270;  Dec 
Dig.  §  30.*] 

5.  Alteration  of  Instruments  (§  11*)— Al- 
teration by  Stranger— Effect. 

The  alteration  of  a  written  instrument  by 
a  stranger  without  the  knowledge  of  the  gran- 
tee or  obligee,  while  it  cannot  enlarge  the  obli- 
?ation  of  the  grantor  or  obligor,  does  not  af- 
ect  the  right  to  enforce  the  instrument  as 
originally  intended,  and  the  intent  with  which 
the  alteration  is  made  is  immaterial  unless  it 
is  fraudulent  in  which  case  a  court  will  not 
lend  its  aid. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  §§  57-76;  Dec.  Dig. 
I  11.*] 

6.  Courts  (§  87*)— Nature  of  Judicial  De- 
termination—Absence of  Precedent. 

In  determining  a  question  without  the 
guidance  of  precedent  in  the  same  court  * 
court  must  adopt  the  rule  which  in  its  opin- 
ion agrees  with  the  habits  and  customs  of  the 
people,  and  which  will,  in  the  majority  of  cases, 
be  conducive  to  a  settlement  of  disputes  of 
such  character  according  to  right. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §§  306-310;   Dec.  Dig.  |  87.*] 

7.  Evidence    (§    370* )— Documentary    Evi- 
dence—Proof of  Execution. 

A  party  claiming  under  a  deed  is  entitled 
to  introduce  it  in  evidence  upon  proof  of  its 
execution. 


[Ed.   Note. 
Cent.   Dig. 
370.*] 


-For  other  cases,  see  Evidence, 
1559-1579,  1592;    Dec.  Dig.  { 


8.  Alteration  of  Instruments  (§  27*)— Evi- 
dence—Burden  of  Proof. 

Where  a  deed  is  introduced  in  evidence 
with  proof  of  its  execution  by  a  party  claim- 
ing title  thereunder,  a  party  who  assails  it 
on  account  of  erasures  or  interlineations  ap- 
parent on  its  face  has  the  burden  of  showing 
that  such  erasures  or  interlineations  were 
made  after  the  execution  of  the  deed. 

[$d.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  §ft  230-247;  Dec. 
Dig.  f  27.*] 

9.  Alteration  of  Instruments  (|  27*)— Evi- 
dence—Presumption  . 

Where  deeds  were  registered  in  1885  and 
their  validity  was  not  attacked  by  the  grantor, 
nor  any  one  claiming  under  him,  and  the 
grantees  were  in  actual  possession  of  parts  of 
the  land  since  a  time  previous  to  such  registra- 
tion, it  will  be  presumed  that  erasures  or  in- 
terlineations apparent  on  the  face  of  the  deeds 
were  made  before  they  were  executed. 

[Eld.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  f|  230-247;  Dec 
Dig.  |  27.*] 

10.  Alteration  of  Instruments  ((  29*)— Ad- 
missibility of  Evidence— Differenoe  in 
Ink  and  Handwriting. 

In  determining  when  an  erasure  or  inter- 
lineation in  a  deed  was  made,  the  jury  may 
consider  any  difference  in  ink  or  handwriting, 
in  the  absence  of  explanation,  and  may  give 
weight  to  the  fact  that  the  deed  may  have  been 
withheld  from  registration,  according  to  the 
length  of  time  elapsing;  and  any  change  in  the 
condition  of  the  parties  thereto. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  f|  259-263;  Dec. 
Dig.  |  29.*1 

11.  Alteration  of  Instruments  (§  22*)— Per- 
sons Who  May  Complain. 

Where  the  parties  affected  by  a  change  in 
an  instrument  do  not  complain  thereof,  others 
not  parties  to  the  instrument  or  affected  by 
the  change  cannot  ordinarily  set  up  the  change, 
unless  there  is  evidence  of  fraud  between  the 
parties  to  the  injury  of  creditors,  as  the  al- 
teration must  relate  to  the  parties  to  the  par- 
ticular instrument  altered. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Dec.  Dig.  $  22.*] 

12.  Appeal  and  Error  <f  1058*)— Harmless 
Error— Admissibility  of  Evidence— Facts 
Otherwise  Shown. 

The  exclusion  of  competent  testimony  was 
harmless,  where  the  witness  afterwards  testi- 
fied without  objection  to  the  facts  sought  to 
be  elicited  by  the  testimony  excluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4195,  4200-4206;  Dec. 
Dig.  |  1058.*] 

13.  Ejectment  (5  90*)  —  Admissibility  of 
Evidence— Plats. 

In  ejectment  where  the  plaintiff  claimed 
through  his  ancestor,  a  plat  of  the  division  of 
the  lands  of  such  ancestor  was  admissible,  and 
a  mortgage  made  by  plaintiff  was  also  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent.  Dig.  {{  254-277;   Dec.  Dig.  ft  90.*] 

14.  Appeal  and  Error  (j  1057*)— Harmless 
Error— Admission  of  Evidence. 

The  admission  of  documentary  evidence 
in  ejectment  was  not  prejudicial  to  plaintiff 
when  he  himself  admitted  that  the  boundary 
sought  to  be  shown  thereby  was  one  of  his 
boundary  lines. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4194-4199,  4205;  Dec. 
Dig.  i  1057.*] 
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15.  Ejectment  (§  9*)— Title  to  Support  Ac- 
tion— Sufficiency  of  Title. 

The  plaintiff  in  ejectment  most  recover 
upon  the  strength  of  his  own  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  g§  16-29;   Dec.  Dig.  f  9.*] 

16.  Judgment  (§§  251,  256*)  —  Fobm— Con- 
formity to  Pleadings. 

In  ejectment,  where  defendants  alleged 
that  they  were  in  possession  of  all  the  lands 
which  they  claimed,  and  where  the  finding  of 
the  jury  established  the  fact  that  the  plaintiff 
was  not  the  owner  of  any  part  of  the  land  in 
controversy,  an  affirmative  judgment  in  favor 
of  the  defendant  "that  the  defendants  are  the 
owners  and  entitled  to  possession  of  said 
lands"  is  not  supported  by  the  pleadings  and 
findings. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §f  437,  446-454 ;  Dec.  Dig.  ft  251, 
256.*] 

17.  Judgment  (f  747*)— Form  of  Judgment- 
Estoppel  to  Bring  New  Action. 

A  judgment  in  ejectment  which  establish- 
ed that  plaintiff  was  not  the  owner  of  any  part 
of  the  lands  in  controversy,  but  which  did  not 
establish  any  title  in  defendant,  will  operate  as 
an  estoppel  on  the  plaintiff  to  prevent  his  fur- 
ther prosecution  of  an  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1284-1296;   Dec.  Dig.  f  747.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Lee  County; 
Cooke,  Judge. 

Ejectment  by  L.  A.  Wicker  against  Hayes 
Jones  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Modified  and 
affirmed. 

This  was  originally  a  processioning  pro- 
ceeding, and,  it  appearing  that  title  to  the 
land  was  in  controversy,  it  was  transferred 
to  the  civil  issue  docket  by  consent  of  all 
parties,  and  pleadings  were  filed.  The  plain- 
tiff complained  for  the  possession  of  certain 
lands  alleged  to  be  in  possession  of  defend- 
ants, and  for  a  judgment  clearing  the  title 
of  certain  other  parts  of  the  same  tract 
alleged  to  be  in  plaintiff's  possession.  The 
defendants  admitted  possession  of  a  por- 
tion of  the  land  described  in  the  complaint, 
which  part  was  described  by  metes  and 
bounds  in  the  answer,  and  claimed  title  there- 
to. Nearly  all  the  land  in  controversy  was 
on  the  west  side  of  Juniper  branch,  and  the 
remainder  on  the  east  side. 

The  plaintiff  offered  evidence  that  Elisha 
Wicker,  his  father,  was  dead,  and  introduc- 
ed the  following  deeds:  Deed  from  Daniel 
McGilvary  to  A.  H.  McLeod,  dated  October 
19,  1867,  registered  in  ofllce  of  register  of 
deeds  of  Moore  county,  in  Book  82,  p.  558,  on 
the  5th  day  of  November,  1867.  Deed  of 
Alexander  H.  McLeod  and  wife  to  Elisha 
Wicker,  dated  September  16,  1874,  register- 
ed in  the  office  of  the  register  of  deeds  of 

Lee  county,  in  Book  No.  ,  p.  , 

July  19,  1911.  The  plaintiff  also  offered 
evidence  tending  to  prove  that  the  deeds 
covered  the  lands  in  controversy  and  other 
land,  and  that  he  and  those  under  whom  he 
claimed  had  been  in  possession  of  the  same 


for  more  than  30  years,  but  he  admitted 
that  his  home  was  on  the  land  in  the  deeds 
outside  of  the  dispute,  and  that  he  had  not 
cultivated  continuously  the  land  in  contro- 
versy. 

The  defendant  Introduced  the  following 
deeds,  which  were  admitted  without  objec- 
tion: Deed  of  Daniel  Hall  and  wife,  Mary 
Hall,  to  Mary  J.  Jones,  dated  15th  day  of 
April,  1879,  registered  in  Moore  county,  Sep- 
tember 30,  1885,  in  Book  No.  56,  p.  361.  The 
courthouse  was  burned  in  that  county,  and 
the  deed  was  re-registered  the  18th  day  of 
January*  1908,  in  Book  No.  40,  p.  50.  Deed 
from  Daniel  Hall  and  wife  to  Mary  J.  Jones, 
dated  the  29th  day  of  April,  1882,  registered 
In  the  office  of  the  register  of  deeds  in  Moore 
county,  September  29,  1885,  Book  No.  56,  p. 
359,  and  re-registered  In  Moore  county  on 
the  5th  day  of  September,  1898,  in  Book  No. 
18,  p.  470.  Deed  of  W.  C.  Edwards  to  Dan- 
iel Hall,  dated  2d  day  of  April,  1876,  regis- 
tered in  Lee  county  June  19,  1911,  in  Book 
of  Deeds  No.  5,  p.  118.  Deed  of  J.  W.  Burns 
to  Daniel  Hall,  dated  December  31,  1878, 
registered  in  the  office  of  register  of  deeds, 
Lee  county,  March  16,  1909,  Book  of  Deeds 
No.  1,  p.  292.  There  were  erasures  and  in- 
terlineations, in  material  parts,  on  the  first 
and  second  of  these  deeds,  and  the  plaintiff 
introduced  evidence  tending  to  prove  that 
the  erasures  and  interlineations  were  not  in 
the  same  handwriting  as  the  body  of  the 
deed,  that  different  ink  was  used,  and  that 
they  were  not  made  at  the  date  of  the  deed, 
but  afterwards.  The  defendant  also  intro- 
duced evidence  tending  to  prove  that  said 
deeds  covered  the  lands  in  controversy,  and 
that  she  had  been  in  possession  thereof  for 
30  years,  and  had,  during  that  time,  culti- 
vated continuously  five  or  six  acres  of  the 
land.  The  home  of  the  defendant  was  not 
on  the  land  in  dispute. 

John  B.  Cameron,  a  surveyor,  was  asked 
the  following  question:  "Q.  Examine  that 
plat,  and  see  if  you  can  locate  this  descrip- 
tion (attorney  reading  deed  of  Daniel  Hall 
and  wife  to  Mary  J.  Jones,  dated  15th  day 
of  April,  1876).  Also  this  tract  (Daniel  Hall 
and  wife  to  Mary  J.  Jones,  dated  29th  day 
of  April,  1882).  State  whether  or  not,  as  a 
surveyor,  you  can  say  whether  or  not  this 
land  on  the  west  side  of  Juniper  branch 
within  that  line  running  from  5  to  B,  B  to 
C,  and  from  C  to  Juniper  branch,  and  Juni- 
per branch  to  the  beginning,  is  contained  in 
that  description.  (Objection  by  plaintiff. 
Overruled.  Exception.)  A.  According  to  your 
papers,  it  does.  I  didn't  survey  that  I 
platted  it"  This  witness  afterwards  testi- 
fied, without  objection,  that  the  deeds  of  the 
defendant  covered  the  land  in  controversy. 

Defendant  introduced  certified  copies  of  the 
plat  of  division  of  the  lands  of  Elisha  Wick- 
er, father  of  the  plaintiff.  (Objection  by 
plaintiff.      Overruled.      Plaintiff     excepted.) 
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Also  certified  copy  of  mortgage  of  L.  A.  Wick- 
er to  Elisha  Watson,  dated  20th  day  of 
March,  1891.  (Objection  by  plaintiff.  Over- 
ruled. Plaintiff  excepted.)  The  western  line 
of  the  land  in  the  division  and  of  the  land 
in  the  mortgage  is  Juniper  branch.'  The 
plaintiff  testified  that  all  the  land  he  owned 
was  not  embraced  in  the  mortgage. 

The  only  part  of  his  honor's  charge  except- 
ed to  is  as  follows ;  "Now,  in  respect  to  the 
two  deeds  put  in  evidence  by  the  defend- 
ants, and  purporting  to  be  made  to  Mary  J. 
Jones — one  dated  the  15th  of  April,  1879, 
and  the  other  dated  the  29th  of  April,  1882— 
the  plaintiff  contends  that,  according  to  the 
evidence  on  the  face  of  the  deeds,  there  has 
been,  since  the  execution  and  delivery  of 
the  deeds,  a  change  in  the  grantee,  and  that 
the  name  of  Mary  J.  Jones  has  been  by  such 
change  made  the  grantee  in  such  deed.  Now, 
the  burden  of  showing  this,  and  that  such 
change  was  made  by  the  grantee  or  some 
one  in  her  interest,  or  the  interest  of  the  de- 
fendants, or  that  it  was  not  made  by  the  gran- 
tor or  by  his  consent,  is  upon  the  plaintiff." 

The  following  verdict  was  returned  by  the 
jury:  "(1)  Is  the  plaintiff  the  owner  of  and 
entitled  to  the  possession  of  the  lands  in- 
cluded in  the  following  lines:  0  to  D  to  8 
to  4  to  5  to  B  and  to  O — or  any  part  there- 
of?" Answer:  "No."  The  court  rendered 
the  following  judgment:  "This  cause  coming 
on  to  be  heard,  and  being  heard  before  his 
honor,  C.  M.  Cooke,  judge,  and  a  jury,  and 
the  following  issues  having  been  submitted 
to  the  jury:  (I)  Is  the  plaintiff  the  owner  of, 
and  entitled  to,  the  possession  of  the  lands  in- 
cluded in  the  following  lines:  0  to  D  to  8 
to  4  to  5  to  B  and  to  0 — or  any  part  there- 
of? (2)  And,  if  a  part,  what  part?  (3)  Are 
the  defendants  in  the  wrongful  possession  of 
said  lands?  (4)  What  damage,  if  any,  is  the 
plaintiff  entitled  to  recover  against  the  de- 
fendants? And  the  jury  having  answered  the 
first  issue,  'No,'  it  is  therefore  considered, 
ordered,  and  adjudged  that  the  plaintiff  is 
not  the  owner  nor  entitled  to  the  possession 
of  the  lands  within  the  following  lines:  O 
toDto3to4to5toB  and  to  G,  as  shown 
on  the  map  on  file  in  this  cause,  but  that  the 
defendants  are  the  owners  and  entitled  to 
the  possession  of  said  lands.  It  is  further 
adjudged  that  the  defendant  recover  of  the 
plaintiff  and  D.  D.  Buie,  surety  on  the  prose- 
cution bond  filed  in  this  cause,  their  costs, 
to  be  taxed  by  the  clerk  of  the  court." 

The  plaintiff  excepted  and  appealed. 

A.  A.  F.  Seawell,  for  appellant.  Hoyle  & 
Hoyle  and  D.  E.  Mclver,  for  appellees. 

ALLEN,  J.  [1]  When  we  speak  of  an 
"alteration"  in  a  writing,  we  refer  to  the 
legal  acceptation  of  the  term,  which  implies 
a  change  made  after  its  execution,  and, 
while  an  erasure  or  interlineation  may  be 
an  alteration,  it  is  not  such  if  made  before 
the  final  execution  of  the  writing.     Under 


the  rule  of  the  ancient  common  law,  as  il- 
lustrated in  its  earliest  decisions,  it  was 
held  that  any  alteration,  however  insignifi- 
cant, rendered  the  writing  void,  and  that  the 
Judge  must  pass  on .  the  whole  question 
(Pigot's  Case,  11  R.  26b),  but  this  was  modi- 
fied even  in  the  time  of  Lord  Coke  to  the 
extent  that  the  alteration  must  be  mate- 
rial, and  that  the  question  as  to  the  time 
when  made  should  be  submitted  to  a  jury. 
In  Co.  Litt.  225b,  it  is  said  that  "of  ancient 
time,  if  the  deed  appeared  to  be  erased  or 
interlined  in  places  material,  the  judges  ad- 
judged upon  their  view  the  deed  to  be  void, 
but  of  latter  time  the  judges  have  left  that 
to  the  jurors  to  try  whether  the  rasing  or 
interlining  were  before  the  delivery." 

[2-4]  Modern  authority  in  England  and 
in  the  United  States  has  further  modified 
the  doctrine  until  it  is  now  generally  agreed 
that,  when  an  alteration  is  established,  it 
avoids  the  instrument,  if  it  is  material ;  that 
the  materiality  of  the  alteration  is  a  ques- 
tion to  be  decided  by  the  court,  without  the 
aid  of  a  jury;  that  any  alteration  is  ma- 
terial if  it  affects  the  identity  of  the  instru- 
ment or  the  rights  and  obligations  of  the 
parties  to  it;  and;  that  the  question  of  the 
time  when  the  alteration  was  made  is  a 
fact  to  be  determined  by  the  jury.  It  is 
also  held  in  all  the  states,  except  Missouri 
and  New  Jersey,  that  an  immaterial  altera- 
tion does  not  affect  the  validity  of  the  writ- 
ing. 

[5]  An  alteration  by  a  stranger,  without 
the  knowledge  of  the  grantee  or  obligee, 
while  it  cannot  enlarge  the  obligations  of 
the  grantor  or  obligor,  does  not  affect  the 
right  to  enforce  the  writing  as  it  was  orig- 
inally executed,  and  the  intent  with  which 
the  alteration  is  made  is  immaterial,  unless 
it  is  fraudulent,  in  which  event  a  court  will 
not  lend  its  aid.  The  cases  supporting  these 
principles  are  collected  in  the  valuable  note 
to  Burgess  v.  Blake,  86  Am.  St.  Rep.  79,  and 
in  the  learned  and  comprehensive  article  on 
Alteration  of  Instruments  by  Judge  John  F. 
Dillon,  in  2  Cyc.  p.  150. 

Many  other  questions  may  arise  as  to  the 
effect  of  the  alteration  of  instruments,  but 
in  the  midst  of  much  conflict  of  authority 
we  confine  ourselves  to  those  necessary  to 
the  consideration  of  the  principal  question 
presented  by  the  appeal,  which  is  whether 
the  burden  is  on  the  party  claiming  under 
a  deed,  on  which  an  erasure  or  interlinea- 
tion is  apparent,  to  prove  that  it  was  made 
at  the  time  of  or  before  the  execution  of 
the  deed,  or  is  the  burden  on  the  party  at- 
tacking the  deed  to  prove  that  it  was  made 
after  its  execution.  The  question  is  impor- 
tant, and  many  titles  may  depend  on  its  cor- 
rect solution,  as  it  will  frequently  arise 
after  the  parties  to  the  transaction  are  dead. 
If  it  is  held  that  the  burden  is  on  him  who 
urges  that  the  deed  is  void  because  of  the 
erasure   or   interlineation,   it   may    furnish 
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the  opportunity  to  the  grantee  to  withhold 
the  deed  from  registration  after  he  has  al- 
tered it  until  the  evidence  is  lost  by  which 
the  wrongful  act  can  be  proven,  and  thus 
secure  the  title  to  property  which  was  not 
conveyed  to  him;  and,  if  it  is  decided  that 
the  burden  is  on  the  party  claiming  under 
the  deed,  he  may  lose  property  for  which 
he  has  paid,  because  of  inability  to  prove 
that  the  erasure  or  interlineation  was  on  the 
deed  when  delivered.  A  brief  summary  of 
all  the  North  Carolina  cases  bearing  on  the 
alteration  of  instruments,  which  we  have 
been  able  to  find  after  diligent  research, 
shows  that  the  question  has  not  been  settled 
in  this  state. 

In  Nunnery  v.  Cotton,  8  N.  C.  222,  it  was 
held  that  any  alteration  by  the  obligee  in 
a  bond,  whether  material  or  not,  avoided  it 
In  this  case  the  alteration  was  the  cutting 
off  the  name  of  a  witness  on  the  bond.  In 
Pullen  v.  Shaw,  14  N.  C.  238,  held  that  an 
alteration  by  the  obligee  in  a  bond  avoids, 
whether  material  or  not,  and  by  a  stranger 
does  so,  if  material.  If  no  evidence  is  in- 
troduced, the  question  whether,  the  altera- 
tion was  made  before  or  after  execution  Is 
dependent  on  whether  the  alteration  is  fa- 
vorable to  the  obligee  or  not  In  Sharp  v. 
Bagwell,  16  N.  C.  115,  held  that  equity 
would  not  relieve  one  who  had  cut  off  the 
name  of  a  witness  fr.om  the  bond  in  igno- 
rance of  its  effect  In  Mathis  v.  Mathis,  20 
N.  C.  55,  the  action  was  on  a  bond  for  $12.- 
50,  and  the  proof  was  that  the  bond  was 
given  for  $7.40.  Held,  that  the  plaintiff 
could  not  recover  $7.50,  but  that,  if  he  had 
sued  for  $7.50,  he  could  have  recovered  that 
amount,  as  the  alteration  was  made  by  a 
stranger.  In  Blackwell  v.  Lane,  20  N.  C. 
247,  32  Am.  Dec.  675,  held,  that  the  addition 
of  the  name  of  a  subscribing  witness  to  a 
bond,  without  the  consent  of  the  obligor,  is 
not  an  alteration,  because  not  material.  In 
Davis  v.  Coleman,  29  N.  C.  426,  held,  cutting 
off  the  name  of  one  obligor  and  adding  an- 
other avoided  the  bond  as  to  all  who  did 
not  consent  to  the  change.  In  Simms  v. 
Paschall,  27  N.  C.  276,  held,  that  the  fraudu- 
lent expunging  of  a  credit  on  a  bond  was  no 
alteration,  because  the  credit  was  no  part  of 
the  bond.  In  Smith  v.  Eason,  49  N.  C.  38, 
held,  that  an  alteration  in  a  material  part 
of  a  bond  avoids  it  In  Dunn  v.  Clements, 
52  N.  C.  59,  held,  that  retracing  the  name 
of  the  obligor,  which  had  faded,  does  not 
avoid,  although  the  name  was  misspelled  in 
retracing;  the  sound  of  the  name  being  the 
same.  In  Norfleet  v.  Edwards,  52  N.  C.  457, 
the  action  was  on  an  instrument  to  pay 
money,  and  the  signature  was  that  of  a 
partnership.  Two  seals  after  the  partner- 
ship name  were  erased,  and  the  word,  "wit- 
ness," at  the  left  of  the  paper,  stricken  out. 
The  judge  charged  the  Jury  that  the  burden 
was  on  the  plaintiff  to  show  that  the  era- 
sures were  made  before  or  at  the  time  of 


the  execution.  Held  error,  because,  as  the 
paper  was  signed  by  the  partnership,  the 
erasure  was  made  to  fix  its  character.  The 
court  says:  "In  most  if  not  in  all,  the  cas- 
es in  which  the  contrariety  of  decision  may 
be  seen,  it  will  be  observed  that  the  era- 
sures, interlineations,  or  rather  alterations, 
were  made  in  deeds,  negotiable  securities, 
or  other  instruments,  whose  nature  and 
character  were  determined  upon  or  fixed; 
that  is,  they  either  were  intended  to  be, 
or  were,  at  the  time  when  the  alterations 
were  made,  deeds  or  negotiable  securities 
or  Instruments  of  some  other  particular 
kind.  The  instrument  in  the  present  case 
differs  from  them  all  in  this  particular: 
That  the  alteration  was  made  for  the  very 
purpose  of  determining  and  fixing  its  char- 
acter. With  a  seal  it  would  be  a  deed; 
while,  if  that  were  erased,  it  would  become 
a  promissory  note.  If  it  were  executed  as 
a  deed,  it  could  not  bind  all  the  partners, 
but  if  made  as  a  promissory  note,  it  would 
have  that  effect  ♦  *  *  Under  such  cir- 
cumstances, is  it  not  a  fair  presumption 
that  the  seal  was  erased  at  the  time  when 
the  instrument  was  'given  by  the  one  party 
and  accepted  by  the  other?"  In  Darwin  v. 
Rippey,  63  N.  C.  319,  held,  that  the  addition 
of  the  words,  "in  specie,"  after  "dollars,"  in 
a  bond,  with  the  consent  of  the  payee  and 
the  principal,  avoided  the  bond  as  to  the 
surety.  In  Long  v.  Mason,  84  N.  C.  16,  held, 
that  the  addition  of  the  words,  "at  ten  per 
cent,"  in  a  bond,  by  the  principal,  without 
the  knowledge  of  the  payee,  a  guardian,  or 
of  the  surety,  but  with  the  consent  of  the 
ward,  avoided  the  bond  as  to  the  surety. 
In  Respass  v.  Jones,  102  N.  C.  5,  8  S.  E. 
770,  held,  that  where  the  vendee  struck  out 
his  name  in  a  deed,  and  Inserted  that  of  his 
wife,  to  defraud  his  creditors,  no  title  pass- 
ed, and  a  court  of  equity  would  not  aid  him. 
In  Cheek  v.  Nail,  112  N.  C.  370,  17  S.  E.  80, 
a  husband  raised  the  amount  of  a  bond  sign- 
ed by  him  and  his  wife.  Held,  that  the 
bond  was  void  as  to  the  wife.  It  was  also 
held  that  an  Immaterial  alteration  would 
not  avoid,  such  as  changing  the  recited  con- 
sideration in  a  mortgage;  the  description 
of  the  debt  in  the  mortgage  remaining  un- 
changed. In  Howell  v.  Cloman,  117  N.  C.  77, 
23  S.  E.  95,  a  note  and  mortgage  were  for 
$500  when  signed,  and  for  $1,000  when  reg- 
istered. Held,  that  the  burden  was  on  the 
plaintiff  to  prove  that  the  defendant  con- 
sented to  the  change.  In  Martin  v.  Buffalo^. 
121  N.  C.  35,  27  S.  E.  995,  held,  that  the 
insertion  of  the  name  of  the  attorney  and 
the  amount  of  his  fee  In  a  deed  to  secure 
creditors,  with  the  consent  of  the  grantor 
after  he  signed  it,  did  not  avoid  the  deed, 
because  it  was  not  a  clause  necessary  to 
the  operation  of  the  deed.  In  Wetherington 
v.  Williams,  134  N.  C.  279,  46  S.  E.  728.  the 
question  was  one  of  fact  as  to  the  time  of 
the  change,  and  the  question  of  the  burden 
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of  proof  was  not  raised.  In  Gaskins  v.  Al- 
len, 137  N.  C.  426,  49  S.  E.  919,  a  married 
woman  while  under  age  signed  a  deed.  Aft- 
er she  became  of  age,  she  signed  another 
deed  to  the  same  party  for  the  same  land. 
Both  deeds  were  registered  under  one  pro- 
bate, the  commission  authorizing  it  being 
dated  before,  and  the  date  of  probate  after, 
she  was  21.  A  charge  was  approved,  plac- 
ing the  burden  on  the  plaintiff,  a  subsequent 
grantee,  to  prove  that  the  date  of  the  pro- 
bate had  been  changed.  In  Perry  v.  Hack- 
ney, 142  N.  C.  368,  55  S.  B.  -289,  115  Am.  St 
Rep.  741,  9  Ann.  Gas.  244,  the  grantee  after 
probate  struck  out  his  name  from  a  deed 
and  inserted  the  name  of  his  wife,  without 
the  consent  of  the  grantor,  and  it  was  held 
that  no  title  passed.  The  authorities  else- 
where are  in  hopeless  confusion  as  to  the 
burden  of  proof. 

Judge  Freeman  says,  in  the  note  to  Burgess 
v.  Blake,  86  Am.  St  Rep.  128:  "Among  the 
almost  innumerable  decisions,  and  the  con- 
flict of  authorities  upon  the  subject  of  the 
presumptions  arising  from  alterations  ap- 
parent upon  the  face  of  the  instrument,  there 
seems  to  be  but  one  principle  upon  which 
the  authorities  are  in  harmony.  That  is, 
where  an  alteration  in  an  instrument  is  al- 
leged to  nave  been  made,  and  such  altera- 
tion is  not  apparent  upon  the  face  of  the 
instrument,  the  burden  of  showing  that  the 
latter  has  been  altered  is  upon  the  party 
who  alleges  it  This,  however,  seems  to  be 
the  single  note  of  harmony.  Where  the  al- 
teration is  apparent,  the  authorities  are 
hopelessly  divided  as  to  the  presumptions 
arising  from  such  apparent  alteration.  Any 
attempt  to  reconcile  them  would  be  useless, 
and  an  accurate  classification  of  their  vary- 
ing views  is  impossible.  They  seem  to  fall, 
however,  Into  four  general  classes,  each  of 
which  is  representative  of  a  view  opposed 
to  that  of  the  others:  (1)  One  line  of  cases 
holds  that  no  presumption  arises  from  an 
alteration  apparent  on.  the  face  of  the  In- 
strument, but  that  the  entire  question  of 
the  time  when  the  alteration  was  made  is 
for  the  jury  to  consider  in  the  light  of  all 
the  evidence,  intrinsic  and  extrinsic  (2) 
Another  holds  that  an  alteration  apparent  on 
the  face  of  the  paper  raises  a  presumption 
that  It  was  made  after  execution  and  deliv- 
ery- (3)  A  third  line  of  authorities  holds  that 
the  presumption  that  the  alteration  was  made 
after  execution  arises  only  where  the  alter- 
ation or  the  facts  surrounding  It  are  sus- 
picious. And  finally  It  is  held  by  another 
group  of  courts:  (4)  That  an  alteration  appar- 
ent on  the  face  of  the  paper  is,  without  ex- 
planation, presumed  to  have  been  made  before 
delivery.  This  classification  of  the  authori- 
ties is,  at  best,  approximate  only,  as  many 
of  the  courts  have  taken  compromise  posi- 
tions holding  the  presumption  to  depend  up- 
on various  matters,  such  as  denial  under 
oath  that  the  paper  was  executed,  the  nature 


of  the  instrument;  L  e.,  whether  a  specialty 
or  not,"  etc. 

[•]  As  eminent  authority  may  be  found 
for  either  position,  and  we  have  no  prece- 
dent in  this  state  to  guide  us,  we  must  adopt 
that  rule  which  in  our  opinion  accords  with 
the  habits  and  customs  of  our  people,  and 
which  will,  in  the  majority  of  cases  at  least, 
be  conducive  to  the  settlement  of  controver- 
sies of  this  character,  according  to  the  right. 
A  very  large  percentage  of  the  deeds  execut- 
ed in  this  state  are  never  seen  by  A  lawyer 
until  some  question  is  raised  as  to  title. 
They  are  written,  in  many  instances,  by  men 
who  know  little  or  nothing  of  legal  rules, 
and  who  are  not  expert  pensmen,  and  the  ma- 
terials used — pen,  ink,  paper — are  such  as  are 
gathered  in  the  household,  and  frequently 
not  the  best  Under  these  circumstances, 
a  mistake  In  writing  the  deed  may  be  ex- 
pected, and,  when  discovered,  an  erasure  or 
interlineation  follows  naturally,  without 
thought  of  the  consequences.  If  two  kinds 
of  ink  are  present,  they  would  be  used  in- 
discriminately, and  the  draughtsman  would 
not  hesitate  to  ask  one  sitting  by  to  make  a 
necessary  change. 

[7,  8]  We  do  not  doubt  that  99  per  cent 
of  the  erasures  and  interlineations  that  ap- 
pear in  deeds  are  made  in  this  way,  and 
from  honest  and  proper  motives,  and,  if  this 
is  true,  it  would  seem  to  be  wise  and  just  to 
adopt  a  rule  which  will  tend  to  preserve 
and  sustain  titles  acquired  by  such  deeds,  al- 
though under  it  an  injustice  may  occasionally 
result,  and  In  our  opinion  It  is  safer,  and 
in  accord  with  the  better  public  policy,  to 
hold,  as  we  do,  that  the  party  claiming  un- 
der a  deed  is  entitled  to  introduce  it  in  evi- 
dence upon  proof  of  its  execution,  and  that 
the  burden  is  on  the  party  who  assails  it, 
on  account  of  erasures  or  interlineations  ap- 
pearing on  its  face,  to  satisfy  the  jury  by 
the  greater  weight  of  the  evidence  that  the 
erasures  or  interlineations  were  made  after 
the  execution  of  the  deed.  A  discussion  of 
the  numerous  authorities  in  favor  of  this 
rule  (and  there  are,  perhaps,  as  many  against 
it)  would  be  useless,  and  we  content  ourselves 
by  reference  to  a  small  number  selected  from 
many.  In  Tatum  v.  Gatomore,  71  EL  O.  L. 
R.  746,  Lord  Gampbell  says:  "In  Go.  Litt. 
225b,  it  is  said  that  'of  ancient  time,  if  the 
deed  appeared  to  be  rased  or  interlined  In 
places  material,  the  judges  adjudged  upon 
their  view,  the  deed  to  be  void.  But  of  lat- 
ter time  the  judges  have  left  that  to  the  ju- 
rors to  try  whether  the  rasing  or  interlining 
were  before  delivery.*  In  a  note  upon  this 
passage  in  Hargrave  and  Butler's  Edition 
of  Goke  upon  Littleton,  it  is  laid  down:  *  'Tis 
to  be  presumed  that  an  interlining,  if  the 
contrary  Is  not  proved,  was  made  at  the  time 
of  making  the  deed.'  This  doctrine  seems 
to  us  to  rest  upon  principle.  A  deed  cannot 
be  altered,  after  It  is  executed,  without 
fraud  or  wrong;    and   the  presumption   is 
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against  fraud  or  wrong."  This  language 
was  quoted  with  approval  in  Little  v.  Hern- 
don,  77  U.  S.  26, 19  L.  Ed.  878,  and  the  court 
says,  after  citing  Tatum  v.  Calomore,  supra: 
"In  the  absence  of  any  proof  on  the  subject, 
the  presumption  is  that  the  correction  was 
made  before  the  execution  of  the  deed."  And 
this  last  case  was  approved  in  Hanrick  v. 
Patrick,  119  U.  S.  156,  7  Sup.  Ct  147,  30 
L.  Ed.  396,  the  court,  after  discussing  the 
charge  of  the  judge,  saying:  "At  any  rate, 
the  presumption  was  that  the  erasure  was 
made  before  the  execution  of  the  deed."  In 
Wickes  v.  Caulk,  5Har.  &  J.  (Md.)  41,  the 
court  says:  "It  Is  incumbent  on  the  party 
who  wishes  to  avoid  a  deed  by  its  erasure 
to  prove  that  the  alteration  was  made  after 
its  execution  and  delivery."  And  in  Hopkins 
on  Real  Property,  429,  it  is  said:  "Where 
alterations  or  interlineations  are  present  in 
a  deed,  the  presumption  is  that  they  were 
made  before  the  deed  was  delivered,  though 
there  are  cases  holding  the  contrary."  To 
the  same  effect,  see  Hagan  v.  Ins.  Co.,  81 
Iowa,  330,  46  N.  W.  1114,  26  Am.  St  Rep. 
493;  Neil  v.  Case,  25  Kan.  210,  37  Am.  Rep. 
259;  Wilson  v.  Hayes,  40  Minn.  531,  42  N. 
W.  467,  4  L.  R.  A.  196,  12  Am.  St  Rep.  761; 
2  Cyc.  233,  235. 

[9]  This  presumption  is  greatly  strengthen- 
ed by  the  facts  appearing  in  this  record,  that 
the  deeds  were  registered  in  1885,  and  until 
this  day  neither  the  grantor  nor  any  one 
claiming  under  him  has  attacked  their  in- 
tegrity; and  the  defendants  have  been  in  the 
actual  occupation  of  parts  of  the  land  since 
1879.  The  Supreme  Court  of  the  United 
States  said  in  Malarin  v.  U.  S.,  68  U.  S.  282, 
17  L.  Ed.  594,  when .  speaking  of  an  altera- 
tion in  a  deed,  that  the  fact  that  no  suspi- 
cion had  been  suggested  for  18  years  was  en- 
titled to  no  little  weight. 

[10]  The  jury  will,  of  course,  have  the 
right,  in  determining  when  the  erasure  or 
Interlineation  was  made,  to  consider  any  dif- 
ference in  ink  and  handwriting  and  other 
relevant  circumstances,  and,  if  the  deed  has 
been  withheld  from  registration,  this  cir- 
cumstance, in  the  absence  of  explanation, 
would  be  entitled  to  consideration,  and 
should  have  more  or  less  weight  according 
to  the  length  of  time  elapsing  and  viewed 
in  connection  with  any  change  in  the  con- 
dition of  the  parties  to  the  deed. 

[11]  If,  however,  the  presumption  was 
against  the  deed,  it  Is  doubtful  if  the  plain- 
tiff is  in  a  position  to  take  advantage  of  it, 
as  it  does  not  appear  that  he  claims  under 
the  grantors  in  the  deed.  Judge  Dillon  says, 
In  2  Cyc.  p.  189 :  "If  the  parties  affected  by 
a  change  in  an  instrument  do  not  complain 
thereof,  others,  who  are  not  parties  to  the 
Instrument  or  affected  by  the  change,  cannot 
ordinarily  set  up  the  change,  unless  there 
Is  evidence  of  fraud  between  the  parties,  to 
the  injury  of  the  creditors.  The  alteration 
must  relate  to  the  parties  to  the  particular 
Instrument  altered."    See,  also,  Hochmark  v. 


Rlchler,  16  Colo.  263,  26  Pac  818;  Logue  v. 
Smith,  Wright  (Ohio)  10;  Asylum  v.  Hauns 
(Ky.)  64  S.  W.  643. 

[12]  The  exceptions  to  evidence  cannot  be 
sustained.  If  it  be  conceded  that  the  answers 
of  the  surveyor  to  questions  asked  him  were 
incompetent  it  appears  that  he  afterwards 
testified,  without  objection,  that  the  deeds 
of  the  defendant  covered  the  land  claimed  by 
her,  which  is  all  that  was  elicited  by  the  ex- 
amination objected  to. 

[IS,  14]  In  our  opinion,  the  plat  of  the  di- 
vision of  the  lands  of  Ellsha  Wicker,  father 
of  the  plaintiff,  and  the  mortgage  of  the 
plaintiff  to  Ellsha  Watson,  of  date  March  20, 
1891,  were  properly  admitted,  but  if  not, 
their  introduction  did  not  prejudice  the  plain- 
tiff, as  they  were  offered  for  the  purpose  of 
showing  that  Juniper  branch  was  the  west- 
ern boundary  claimed  by  the  plaintiff,  and 
he  admitted  on  cross-examination  that  Ju- 
niper branch  was  one  of  his  lines  in  the  di- 
vision of  his  father's  land. 

[11,18]  The  objection  to  the  form  of  the 
judgment  is  well  taken.  The  finding  of  the 
jury  establishes  the  fact  that  the  plaintiff 
is  not  the  owner  of  any  part  of  the  land  in 
controversy,  and  the  defendants  allege,  in 
their  answer,  that  they  are  in  possession  of 
all  the  lands  which  they  claim.  The  plain- 
tiff must  recover  upon  the  strength  of  his 
own  title,  and,  upon  failure  of  proof  by  him, 
the  jury  may  well  find  that  he  is  not  the  own- 
er of  the  land,  although  satisfied  that  the 
defendant  has  no  title.  There  is  no  fact 
admitted  by  the  pleadings  or  found  by  the 
jury  which  will  support  an  affirmative  judg- 
ment in  favor  of  the  defendants,  and  the  judg- 
ment must  be  modified  by  striking  out  the 
clause,  "but  that  the  defendants  are  the  own- 
ers and  entitled  to  the  possession  of  said 
lands,"  and,  as  thus  modified,  it  is  affirmed. 

[17]  The  judgment  will,  of  course,  operate 
as  an  estoppel  on  the  plaintiff  to  prevent  the 
further  prosecution  of  an  action  on  his  be- 
half. 

Modified  and  affirmed. 

CLARK,  C.  J.  (dissenting).  It  is  reasona- 
bly well  settled,  though  contrary  to  the  an- 
cient decisions,  that,  when  there  Is  an  imma- 
terial alteration  by  erasure  or  interlineation 
in  a  deed  or  other  instrument,  it  does  not 
vitiate.  It.  is  also  settled  that  whether  an  in- 
terlineation or  erasure  is  material  or  not  is  a 
question  of  law  for  the  court  When  a  ma- 
terial erasure  or  interlineation  appears  on  the 
face  of  an  instrument,  or  is  shown  by  proof 
dehors,  whether  the  burden  Is  upon  the  party 
that  produces  it  to  account  for  it  or  wheth- 
er the  burden  is  upon  the  other  party  to 
show  that  it  took  place  after  the  execution 
of  the  instrument,  is  a  matter  as  to  which 
the  decisions  outside  this  state  are  in  con- 
flict. In  many  cases  the  rule  is  laid  down 
that:  "Where  a  written  instrument  shows 
an  interlineation  or  erasure  upon  its  face, 
the  presumption,  in  the  absence  of  evidence, 
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is  that  it  was  made  after  execution,  and  the 
burden  is  upon  the  parties  claiming  under 
the  instrument  to  account  for  the  altera- 
tion." 3  Bnc.  L.  ft  P.  478;  2  A.  ft  E.  (2d 
Ed.)  276;  2  Cyc.  238,  and  many  cases  cited 
in  those  volumes.  In  this  state  we  have  but 
two  decisions  expressly  in  point,  and  they 
are  in  accord  with  the  above  citations.  In 
Dunn  y.  Clements,  52  N.  G.  60,  it  is  said: 
"Wherever  the  alteration  is  a  material  one, 
a  presumption  of  fraud  arises.  But  it  is,  we 
conceive,  a  rebuttable  presumption,  but, 
where  the  alteration  Is  not  material,  the 
instrument  will  not  be  affected  thereby  un- 
less it  be  shown  that  the  alteration  was 
made  with  an  Intent  .to  defraud.  2  Pars. 
Gont  226  (notes);  Adams  v.  Frye,  3  Mete. 
(Mass.)  103."  In  Norfleet  t.  Edwards,  52 
N.  C.  457,  the  court  cites  with  approval 
the  following  from  2  Pars.  Cont.  228:  "In 
the  absence  of  explanation,  the  evident  al- 
teration of  any  instrument  is  generally  pre- 
sumed to  have  been  made  after  the  execu- 
tion of  it;  and  consequently  must  be  explain- 
ed by  the  party  who  relies  on  the  instru- 
ment, or  seeks  to  take  advantage  from  it 
Such  is  the  view  taken  by  many  authorities 
of  great  weight  But  others  of  perhaps 
equal  weight  hold  that  there  is  no  such  pre- 
sumption; or,  at  least,  that  the  question 
whether  the  instrument  was  written  as  it 
now  stands,  before  it  was  executed,  or  has 
since  been  altered  or  whether  as  so  altered 
it  was  done  with  or  without  the  authority 
or  consent  of  the  other  party  are  questions 
which  should  go  to  a  Jury,  to  be  determined 
according  to  all  the  evidence  in  the  case." 
Our  court  then  adds:  "Very  many  cases 
are  referred  to  In  the  note  to  that  page 
which  fully  support  the  remarks  of  the 
learned  author  in  the  text"  See,  also,  Dunn 
v.  Clements,  ante  58.  The  rule  in  Dunn  v. 
Clements,  thus  cited  and  approved  in  Nor- 
fleet v.  Edwards,  is  not  only  the  precedent 
in  this  state,  but  it  would  seem  to  comport 
with  reason.  The  natural  and  orderly  con- 
dition of  a  paper  is  that  it  should  not  bear 
on  its  face,  or  be  shown  by  proof  to  have, 
any  material  alteration  or  erasure.  It  is 
out  of  the  ordinary  course,  and  the  party 
who  produces  the  instrument  should  account 
for  them.  It  will  be  almost  impossible  for 
the  other  party  to  show  when  or  how  the 
erasures  were  made.  The  party  in  posses- 
sion has,  or  should  have,  knowledge  and  be 
able  to  show  that  the  instrument  when  re- 
ceived by  him  already  had  such  erasures  or 
alterations.  If  prudent,  he  would  not  accept 
such  instrument  without  a  contemporaneous 
entry  duly  witnessed  that  they  were  on  the 
instrument  when  it  was  delivered  to  him. 
This  view  has  additional  weight  as  to  a 
deed  now,  since  our  registration  laws  require 
prompt  registration.  If  the  deed  is  prompt- 
ly registered,  notice  of  any  alteration  or 
erasure  may  be  conveyed  to  any  one  examin- 
ing the  record,  whereas,  if  the  instrument  is 


withheld  from  registration,  it  is  In  the  pow- 
er of  the  grantee  to  make  any  alteration  as 
to  the  boundaries,  courses,  and  distances,  or 
acreage  as  he  may  think  proper,  and  it  will 
be  out  of  the  power  of  the  grantee  when,  aft- 
er years  have  elapsed,  the  deed  is  produced 
in  evidence  upon  a  recent  registration,  to 
prove  that  the  alterations  and  erasures  were 
made  after  delivery.  It  is  always  in  the 
power  of  the  grantee  to  protect  himself 
against  the  charge  that  a  material  erasure 
or  interlineation  was  made  after  execution 
by  requiring  a  memorandum  stating  that 
they  were  in  the  instrument  at  the  time  of 
the  execution  thereof.  But  the  grantor  can- 
not thus  protect  himself  against  alterations 
and  erasures  made  after  the  execution,  ex- 
cept by  requiring  proof  of  the  grantee  when 
he  produces  the  instrument  in  evidence.  As 
to  negotiable  Instruments,  though  they  can- 
not be  held  back  as  a  deed  can  be  held  from 
registration,  yet  as  to  them  the  law  is  well 
settled,  and  the  burden  is  on  the  holder  to 
show  that  any  alterations  were  made  in 
such  instrument  at  or  before  its  execution, 
and  no  prudent  bank  will  accept  such  paper 
in  the  ordinary  course  of  dealings  without 
such  proof.  It  has  been  the  general  under- 
standing In  this  state  that  material  altera- 
tions by  erasure  or  Interlineation  in  an  in- 
strument, especially  in  a  deed,  must  be  noted 
and  witnessed  at  the  time  of  the  delivery. 
Dunn  v.  Clements,  52  N.  O.  60,  has  been 
understood  to  be  the  rule  in  this  state.  But, 
if  it  is  understood  that  this  safe  precedent 
is  no  longer  the  law,  we  may  well  appre- 
hend that  there  will  be  a  flood  of  cases  in 
which  instruments  have  been  materially  al- 
tered after  delivery,  and  are  withheld  from 
registration  till  the  grantor  or  other  witness- 
es who  can  prove  the  fact  have  passed  be- 
yond the  reach  of  the  court,  by  death  or 
otherwise.  The  grantee  remains  in  posses- 
sion. It  should  be  in  his  power  always  el' 
ther  to  refuse  a  conveyance  containing  ma- 
terial alterations  or  require  a  contemporary 
note  thereof  on  the  instrument  If  he  does 
not  do  so,  and  especially  if  he  withholds  the 
deed  from  registration,  it  is  but  fair  that  the 
burden  should  be  upon  v  him  to  account  for 
such  alterations  or  erasures. 


(159  N.  C.  121) 

IVIE  v.  BLUM  &  BITTING  et  al. 

(Supreme  Court  of  North  Carolina.     May  2, 

1912.) 

1.  Partnership  (§  181*)  —  Assignment  bt 
Partner— Rights  of  Firm  Creditors. 
Where  a  person  assigns  his  interest  in 
the  firm  to  secure  his  individual  debt,  and  the 
assignee  permits  the  business  to  go  on  in  its 
ordinary  course,  the  firm  creditors  are  entitled 
to  priority  over  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent  Dig.  §§  316,  317;  Dec  Dig.  ^ 
181.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4k  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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2.  Partnership  ({  210*)— Receivers— Rights 

of  Creditors. 

Where  a  receiver  of  a  firm  continued  the 
business  with  the  consent  of  the  firm  creditors 
and  incurred  debts  in  so  doing,  the  creditors 
of  the  receiver,  including  the  landlord  of  the 
business  premises,  we're  entitled  to  priority 
over  the  firm  creditors. 

[EM.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {  403;   Dec  Dig.  ft  210.*] 

Appeal  from  Superior  Court,  Forsyth 
County;  Lyon,  Judge. 

Action  by  J.  W.  I  vie  against  Blum  &  Bit- 
ting and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Manly,  Hendren  &  Womble,  for  appel- 
lants. D.  H.  Blair,  W.  V.  Hartman,  and  J. 
B.   Alexander,  for  appellee. 

CLARK,  O.  J.  In  1906  C.  R.  Bitting 
bought  the  half  interest  of  Fleming  in  the 
firm  of  Blum  ft  Fleming,  and  to  obtain  mon- 
ey to  pay  for  the  same  executed  a  mortgage 
on  the  half  interest  thus  acquired,  and  the 
firm  became  Blum  ft  Bitting.  In  May,  1907, 
Blum  ft  Bitting  made  a  deed  of  assignment 
to  Charles  B.  Shelton.  Later  this  suit  was 
instituted  and  a  receiver  was  appointed.  W. 
A.  Whitaker  and  Mrs.  L.  P.  Bitting  were  in- 
dorsers  on  the  note  of  C.  R.  Bitting  for  $1,- 
000,  for  which  the  aforesaid  mortgage  was 
executed.  They  paid  off  the  note  to  the 
bank,  and  seek  to  foreclose  the  mortgage 
which  was  given  to  secure  them  by  reason 
of  their  indorsement  The  creditors  of  Blum 
ft  Bitting  and  W.  A.  Whitaker  and  Mrs.  L. 
P.  Bitting  consented  for  C.  E.  Shelton,  as- 
signee, to  continue  the  business,  which  he 
did  with  their  consent  for  more  than  a  year. 
While  so  conducting  the  business,  C.  E.  Shel- 
ton contracted  sundry  debts.  In  Decem- 
ber, 1908,  this  suit  was  brought  and  a  re- 
ceiver appointed  therein.  He  sold  the  prop- 
erty of  the  firm,  which  brought  $1,000.  The 
case  was  referred  to  a  referee  to  state  an  ac- 
count and  determine  the  priorities  of  the 
different  creditors  claiming  the  fund  deriv- 
ed from  the  sale  of  the  property.  The  ref- 
eree found  that  the  creditors  of  C.  B.  Shel- 
ton, assignee,  while  continuing  the  business 
with  the  consent  of  the  creditors,  were  en- 
titled to  the  first  lien ;  that  the  creditors  of 
Blum  ft  Bitting  were  entitled  to  the  second 
lien ;  and  that  W.  A.  Whitaker  and  Mrs.  L.  P. 
Bitting,  claiming  by  virtue  of  their  mortgage 
on  the  undivided  one-half  interest  of  Bitting 
in  the  business,  came  in  after  the  above  two 
classes  of  creditors. 

[1]  In  Daniel  v.  Crowell,  125  N.  C.  521,  34 
S.  E.  685,  the  court  cites  with  approval  from 
Bank  v.  Fowle,  57  N.  C.  8,  as  follows: 
"Where  the  interest  of  one  partner  in  the 
property  of  the  firm  is  assigned  by  him  as 
security  for  his  individual  debt,  and  the  as- 
signee permits  the  business  to  go  on  in  its 
ordinary  course,  such  security  becomes  sub- 
ject to  the  fluctuations  of  the  business,  and 
upon  the  subsequent  dissolution  he  is  only 


entitled  to  what  remains  to  such  partner 
after  the  payment  of  the  debts  of  the  firm." 
Bates  on  Partnership,  §  186,  says:  "But  his 
(the  partner's)  interest,  mortgaged  or  sold, 
is  subject  not  only  to  existing  liabilities,  but 
also  to  subsequent  equities  and  the  claims 
of  subsequent  creditors  and  the  fluctuations 
of  business.  Hence,  though  the  partnership 
debts  are  later  in  date  than  the  mortgage  or 
assignment  of  the  share,  yet  the  mortgagee 
gets  only  the  interest  in  the  surplus  as  of 
the  date  of  its  ascertainment  or  of  the  fore- 
closure, and  not  as  of  the  date  of  its  execu- 
tion or  default." 

[2]  It  is  equally  well  settled  that  the  cred- 
itors in  the  indebtedness  incurred  by  Shel- 
ton in  continuing  the  business  with  the  con- 
sent of  the  prior  creditors  of  the  firm  are 
entitled  to  priority  over  such  creditors.  3 
A.  ft  E.  Enc.  117;  Sherrill  v.  Shnford,  41  N. 
C.  228 ;  Clark  v.  Hoy  t,  43  N.  C.  222.  In  this 
class  of  preferred  debts  was  properly  allow- 
ed the  rent  to  Grogan  for  the  buildings  and 
grounds  where  the  business  was  conducted 
by  Shelton. 

The  report  of  the  referee  was  properly 
confirmed  by  the  court. 

Affirmed* 


(159  N.  C.  2ZL) 

WILLIAMSON  et  aL  v.  BITTING  et  aL 

(Supreme  Court  of  North  Carolina.     May  1. 

1912.) 

1.  Mortgages  (l  40*)— Instrument  Amount- 
ing to  Mortgage. 

An  instrument,  in  form  a  chattel  mort- 
gage, whereby  a  debtor,  to  secure  his  creditor, 
conveyed  personal  property  described,  and  all 
of  the  money  and  other  property  due  or  to 
become  due  from  his  father's  estate,  and  an 
instrument  whereby  he  assigned  to  the  cred- 
itor his  interest  in  the  estate  to  secure  the 
same  debt  and  .an  additional  debt,  and  to  save 
the  creditor  harmless  as  an  indorser,  and  au- 
thorizing the  creditor  to  retain  so  much  of  the 
interest  in  the  estate  as  is  necessary  to  pay 
the  indebtedness  and  for  the  other  purposes 
specified,  are  mortgages  passing  the  interest 
of  the  debtor  in  his  father's  estate,  under  the 
rule  that  the  law  will  not  allow  a  plain  inten- 
tion to  be  defeated  by  omissions  of  technical 
words  to  express  it,  where  equivalent  terms 
are  employed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  114;    Dec  Dig.  ft  40.*] 

2.  Mortgages  (5  175*)— Validity  as  Against 
Creditors  of  Mortgagor. 

An  instrument,  sufficient  as  a  mortgage  to 
pass  title,  does  not  affect  any  land  in  a  county 
in  which  the  mortgage  was  not  recorded  as 
against  creditors  of  the  mortgagor. 

[E3d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ft  417,  418;    Dec  Dig.  ft  175>] 

3.  Appeal  and  Error   (§  848*)— Questions 
Reviewable—  Findings  ot  Referee. 

The  court  on  appeal  from  a  judgment  on 
the  report  of  a  referee  can  only  review  the 
facts  found,  in  case  there  is  no  evidence  to 
support  them,  or  in  case  they  are  based  on 
incompetent  evidence;  but  It  cannot  find  addi- 
tional facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ftft  3372-3376;  Dec.  Dig.  ft 
848.*] 


•For  other  cases  see  tame  topic  and  section  NUMBER  in  Dec  Dig.  6  Am.  Dig.  Key  No.  Series  A-  Aep'r  Indexes 
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4.  Mortgages  (J  175*)—  Statutes— Applica- 
bility. 

An  instrument  in  form  a  chattel  mortgage, 
whereby  a  debtor,  to  secure  his  creditor,  con- 
veyed personal  property  described,  and  all 
money  or  other  property  due  or  to  become  due 
from  his  fathers  estate,  and  another  instru- 
ment, whereby  he  assigned  to  the  creditor  all 
his  interest  in  the  estate  to  secure  the  same 
debt  and  an  additional  debt,  and  to  save  the 
creditor  harmless  as  indorser,  and  authorizing 
the  creditor  to  retain  so  much  of  the  interest 
in  the  estate  as  is  necessary  for  the  specified 
purposes,  are  governed  by  Revisal  1905,  §  982, 
providing  that  no  mortgage  shall  be  valid  as 
against  creditors,  except  from  the  registration 
or  the  mortgage  in  the  county  where  the  land 
is  located,  and  not  by  section  1040,  providing 
that  a  chattel  mortgage  shall  be  good  when 
the  same  shall  be  registered,  but  no  sale  there- 
under shall  be  made  without  giving  a  specified 
notice. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  417,  418;   Dec.  Dig.  |  175.*] 

5.  Executors  anei  Administrators  (|  178*) 
—Allowance  to  Widow  or  Testator— Va- 
lidity. 

Where  a  widow  was  entitled  under  the 
will  of  her  deceased  husband  to  proper  sup- 
port, and  the  amount  paid  her  was  a  reason- 
able sum  for  her  support,  an  allowance  of  the 
amount  paid  was  proper. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  §  668;  Dec. 
Dig.  §  178.*] 

6.  Mortgages  (|  876*)  —  Rights  ot  Mort- 
gagee. 

Where  a  mortgage  covered  the  mortgagor's 
entire  interest  in  the  estate  of  his  father,  the 
mortgagee  was  entitled  to  the  fund  realized 
from  a  sale  of  the  property  of  the  estate  and 
to  the  interest  accrued  on  the  fund  to  the  ex- 
tent that  the  same  was  necessary  to  pay  the 
indebtedness  secured;  but  the  interest  on  the 
fund  would  not  be  applied  to  the  debt  until 
there  was  a  final  settlement. 

[Ed.  Note.— -For  other  cases,  see  Mortgages. 
Cent.  Dig.  §§  1125-1132;  Dec  Dig.  |  376.*] 

7.  Partition  (§  114*)— Commission— Statu- 
tory Provisions. 

Where  a  sale  is  a  sale  for  partition  and 
not  in  the  execution  of  any  testamentary  trust 
by  an  executor,  the  commissioner  or  executor 
making  the  sale  must  be  allowed  commissions 
only  at  the  rate  prescribed  by  Revisal  1905, 
$2792. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  »  440-449;    Dec  Dig.  §  114.*] 

8.  Assignments  for  Benefit  of  Creditors 
(§  8*)— Instrument  Creating  Mortgage. 

An  instrument  executed  by  a  debtor  to 
secure  a  bona  fide  indebtedness  is  a  mortgage, 
and  not  an  assignment  for  the  benefit  of  cred- 
itors, where  it  does  not  cover,  or  purport  to 
cover,   the  debtor's   entire  estate. 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments for  Benefit  of  Creditors,  Cent  Dig.  8 
7;    Dec.  Dig.  §  8.*] 

Appeal  from  Superior  Court,  Forsyth 
County;  Lyon,  Judge. 

Consolidated  actions  by  R.  L*  Williamson, 
by  R.  C.  Click,  and  by  Jessie  B.  Fields, 
against  Casper  R.  Bitting  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Modified  and  affirmed. 

L.  M.  Swink  and  D.  H.  Blair,  for  appel- 
lants. Manly,  Hendren  &  Womble,  for  ap- 
pellees. 


WALKER,  J.  These  are  actions  brought 
by  the  plaintiffs,  as  creditors  of  Casper  R. 
Bitting,  to  recover  the  amount  due  by  him 
to  them.  They  were  consolidated,  and  an 
order  was  then  made,  by  which  the  cause 
was  referred  to  Mr.  J.  E.  Alexander,  who 
afterwards  reported  his  findings  of  fact  and 
conclusions  of  law  to  the  court.  It  appears 
therefrom  that  attachments  were  issued  in 
the  several  suits  and  levied  on  the  Interest 
of  Casper  R.  Bitting  in  the  lands  devised  by 
the  will  of  his  father  and  situated  in  Forsyth 
and  Yadkin  counties,  and  the  funds  due  to 
him  under  said  will  were  garnished  by 
writs  or  notices  duly  served  upon  W.  A.  Whlt- 
aker  and  L.  P.  Bitting,  executors  of  the 
will. 

[1]  Before  these  actions  were  brought,  Cas- 
per R.  Bitting  became  indebted  to  W,  A. 
Whitaker  and  L.  P.  Bitting  for  money  loan- 
ed in  the  sum  of  $1,600,  and,  In  order  to  se- 
cure payment  of  the  same,  he  executed  to 
them  a  paper  writing,  which  was  In  the  form 
of  a  chattel  mortgage,  and  conveyed  to  them 
certain  articles  of  personal  property  describ- 
ed therein,  and  also  all  of  the  money  and 
other  property  "due,  or  to  become  due,  from 
his  father's  estate,"  and  afterwards,  but 
before  these*  suits  were  commenced,  he  ex- 
ecuted another  instrument,  by  which  he  as- 
signed and  transferred  to  them  all  his  inter- 
est in  the  estate,  to  secure  the  payment  of 
the  said  sum  of  $1,600  and  an  additional  in- 
debtedness of  $275,  and  for  the  purpose  of 
saving  them  harmless  as  his  lndorsers,  and 
authorized  them  to  retain  so  much  of  his 
interest  in  the  estate  as  was  necessary  to 
pay  the  said  Indebtedness  and  for  the  other 
purpose  recited  in  the  paper.  These  instru- 
ments were  proven  and  registered  In  Forsyth 
county  before  these  suits  were  commenced, 
but  were  never  registered  in  Yadkin  county. 
The  first  Instrument  is  called  therein  a  "mort- 
gage," and  contains  a  power  of  sale,  au- 
thorising the  mortgagees  to  sell  the  property 
at  public  auction,  after  advertising  the  same, 
and  to  apply  the  proceeds  of  sale  to  the  pay- 
ment of  the  debts.  The  defendants  W.  A. 
Whitaker  and  I*  P.  Bitting  Interpleaded  and, 
as  executors,  answered  the  notice  of  gar- 
nishment, denying  that  they  held  any  prop- 
erty of  Casper  R.  Bitting,  subject  to  plaintiffs' 
attachment  or  garnishment,  and  as  indi- 
viduals claimed  the  entire  interest  of  Bit- 
ting in  his  father's  estate,  under  the  instru- 
ments executed  by  him  to  them.  It  was 
agreed  between  the  parties  that  the  property 
should  be  sold  by  W.  A.  Whitaker,  as  com- 
missioner, free  and  clear  of  all  liens,  and 
the  proceeds  held  by  him,  subject  to  the 
rights  and  interests  of  the  parties  herein, 
which  should  not  be  Impaired  by  reason  of 
the  sale;  the  fund  being  substituted  for  the 
property  which  had  been  sold.  The  property 
was  sold  by  the  commissioner,  and  there  is 
now   a   fund   of   $1,527.88,   which   is   to   be 
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disposed  of  according  to  the  rights  and  in- 
terests of  the  parties  thereto. 

We  are  of  the  opinion  that  the  two  instru- 
ments executed  by  Casper  R.  Bitting  to  W. 
A.  Whitaker  and  L.  P.  Bitting,  with  the  de- 
clared purpose  of  securing  the  debts,  are 
sufficient  to  pass  his  entire  interest  in  the 
estate  of  his  father.  They  were  informally 
and  inartificlally  drawn;  but  the  intent  to 
mortgage  all  he  had  in  his  father's  estate, 
whether  real  or  personal  property,  is  perfect- 
ly evident  The  law  will  not  allow  the  plain 
intention  to  be  defeated  by  any  omission  to 
use  technical  words  to  express  it,  if  equiv- 
alent terms  are  employed  for  the  purpose. 
This  we  held  in  Triplett  v.  Williams,  149  N. 
C.  394,  63  S.  E.  79,  24  L.  R.  A.  (N.  S.)  514; 
Gudger  v.  White,  141  N.  0.  513,  54  S.  E.  386; 
and  very  recently  in  Acker  v.  Pridgen,  74  S. 
E.  335,  decided  at  this  term.  Judge  Story, 
in  Tierman  v.  Jackson,  5  Pet  580,  8  L.  Ed. 
234,  said  that:  "Whatever  may  be  the  inac- 
curacy of  expression,  or  the  inaptness  of  the 
words  used  in  an  instrument,  in  a  legal  view, 
if  the  intention  to  pass  the  legal  title  to 
property  can  be  clearly  discovered,  the  court 
will  give  effect  to  it,  and  construe  the  words 
accordingly."  In  Hutchins  v.  Carleton,  19 
N.  H.  487,  it  was  held  that  the  words  "as- 
sign" and  "make  over"  are  as  effectual,  when 
a  consideration  is  expressed,  to  raise  a  use 
or  pass  an  estate,  as  many  other  forms  that 
have  been  sanctioned  by  the  courts  as  suffi- 
cient for  the  purpose.  Many  cases  are  cited 
in  the  brief  of  defendant's  counsel  in  that 
case,  to  which  the  court  refers  as  fully  sus- 
taining the  liberal  and  practical  rule  which 
has  generally  been  adopted  for  the  construc- 
tion of  deeds.  Patterson  v.  Garneal,  3  A.  K. 
Marsh.  (Ky.)  618,  13  Am.  Dec.  208;  Chapman 
v.  Charter,  46  W.  Va.  769,  34  S.  E.  768;  Gor- 
don v.  Haywood,  2  N.  H.  402;  13  Cyc.  542, 
543,  and  notes.  "Attempts  have  been  made 
to  establish  artificial  rules  for  discovering 
the  intention,  and  the  offices  of  terms  of 
general  and  particular  description  defined. 
The  truth  is,  no  positive  rule  can  be  laid 
down;  for  as  each  subject  differs  in  some 
respects  from  another,  and  each  writer  will 
be  more  or  less  precise  or  perspicuous  in*  ex- 
pressing himself,  the  whole  instrument  Is  to 
be  looked  at,  and  the  Inquiry  then  made: 
Can  it  be  found  out,  from  this,  what  the 
party  means?"  Proctor  v.  Pool,  15  N.  C. 
370. 

[2]  While  we  decide  that  the  writings  are 
sufficient  to  pass  the  title  or  interest  of  Cas- 
per R.  Bitting,  they  will  not  affect  any  land 
in  Yadkin  county,  as  they  were  not  register- 
ed there. 

[3]  Plaintiffs  say  that,  while  the  referee 
held  that  the  unsold  lands  were;  for  this  rea- 
son, subject  to  the  lien  of  the  attachments, 
he  made  no  ruling  as  to  lands  which  had 
been  sold;  but  there  Is  no  finding  of  fact  in 
the  report  upon  which  to  base  this  exception, 
and  we  cannot  find  any  additional  facts.  We 
can  only  consider  those  which  were  reported 


by  the  referee  and  adopted  by  the  Judge.  Frey 
v.  Lumber  Co.,  144  N.  C.  759,  57  S.  E.  464; 
Harris  v.  Smith,  144  N.  C.  439,  57  S.  E.  122; 
Cotton  Mills  v.  Cotton  Mills,  115  N.  C.  475, 
20  S.  E.  770;  Pell's  Revlsal,  §  525,  and  note. 
If  a  fact  is  found  of  which  there  is  no  evi- 
dence, or  upon  incompetent  evidence,  we  can 
review  the  ruling  below,  because  there  a 
question  of  law  is  involved.  But  there  are 
no  facts  before  us  upon  which  we  can  make 
any  ruling.  It  seems  that  the  referee  report- 
ed that  the  plaintiffs  are  entitled  to  enforce 
their  attachment  liens  against  certain  lands 
in  Yadkin  county;  but  it  does  not  appear, 
by  any  finding  of  fact,  whether  or  not  those 
lands  are  sufficient  in  value  to  pay  their 
claims.  If  they  are,  nothing  has  been  lost 
by  the  adverse  decision  of  the  referee, 
which  was  approved  and  confirmed  by  the 
court 

[4]  The  two  paper  writings  or  mortgages 
were  properly  registered.  The  law  does  not 
designate  in  what  particular  book  instru- 
ments of  this  character  shall  be  recorded. 
If  they  were  actually  registered  and  indexed, 
it  is  sufficient.  The  provision  in  regard  to 
chattel  mortgages  (Revisal,  {  1040)  does  not 
determine  the  mode  of  registration.  That 
was  intended  simply  to  provide  an  inexpen- 
sive form  of  chattel  mortgage.  This  case  is 
governed  by  Revisal,  §  982. 

[5]  The  plaintiffs  complain  that  the  exec- 
utors have  paid  to  the  widow  of  J.  A.  Bitting 
$3,000  without  authority,  and  that  Casper 
R.  Bitting  is  entitled  to  one-tenth  of  this 
amount  so  wrongfully  misapplied.  But  the 
referee  finds  as  a  fact  that  the  widow,  under 
J.  A.  Sitting's  will,  was  entitled  to  "a  prop- 
er support,"  and  that  the  amount  paid  to 
her,  during  several  years  and  aggregating 
$3,000,  was  a  proper  and  reasonable  support 
for  her,  and  did  not  exceed  what  was  nec- 
essary for  that  purpose.  This  being  so,  we 
do  not  see  why  the  allowance  of  this  sum,  in 
stating  the  account,  was  not  correct 

[6]  As  we  have  held  that  the  instruments 
executed  by  Casper  R.  Bitting  to  W.  A.  Whit- 
aker and  L.  P.  Bitting  are,  in  law,  sufficient- 
ly definite  in  their  language  to  constitute 
them  mortgages  upon  his  entire  interest  in 
J.  A.  Bitting'8  estate,  which  would  entitle 
them  to  receive  the  fund  of  $1,527.88  realiz- 
ed from  the  sale  of  the  property  under  the 
consent  order  in  this  case,  they  are  entitled 
also  to  the  interest  accrued  on  the  fund,  to 
the  extent  that  it  Is  necessary  to  pay  the 
indebtedness  secured  by  those  papers.  The 
exception  as  to  the  interest  on  that  fund, 
amounting  to  $144,  is  therefore  overruled; 
but  the  interest  on  the  fund  will  not  be  ap- 
plied to  the  debts  until  there  is  a  final  set- 
tlement in  this  suit,  and  if  it  has  already 
been  applied,  it  must  be  restored. 

[7]  The  defendants  excepted  to  the  report 
of  the  referee,  because  he  had  allowed  W.  A. 
Whitaker,  as  commissioner,  on  the  proceeds 
of  the  sale  of  the  land,  more  than  the  amount 
fixed  by  the  statute  for  sales  in  partition  pro- 
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ceedings.  This  was  a  sale  for  partition,  and 
not  in  the  execution  of  any  trust  by  the 
executors.  It  is  such  in  form  and  substance, 
and  the  commissioner  or  executors  should 
be  allowed  commissions  only  at  the  statutory 
rate.  Revisal,  §  2792;  Bay  t.  Banks,  120  N. 
G.  389,  27  S.  E.  2&  This  exception  Is  sus- 
tained. 

The  other  exceptions  are  covered  by  the 
ruling  that  the  two  writings,  given  by  Casper 
R.  Bitting  to  Whitaker  and  Bitting,  are  valid 
as  mortgages  to  the  extent  we  have  already 
stated,  and  the  said  defendants  are  entitled 
to  apply  so  much  of  the  mortgagor's  inter- 
est in  his  father's  estate  as  will  be  necessary 
for  the  payment  of  the  indebtedness  secured 
by  them,  but  no  more. 

[8]  The  paper  writings  executed  by  Casper 
R.  Bitting  to  secure  his  indebtedness  are 
bona  fide  mortgages,  and  not  assignments 
for  the  benefit  of  creditors.  They  do  not 
cover,  or  purport  to  cover,  his  entire  estate, 
but  only  a  part  thereof;  or  at  least  it  does 
not  appear  that  he  did  not  have  other  prop- 
erty than  that  described  in  them.  Odom  v. 
Clark,  146  N.  C.  544,  60  S.  E.  513. 

The  judgment  will  be  modified  as  herein 
Indicated;  each  party  to  pay  his  own  costs 
In  this  court 

Modified. 


(159  N.  C.  484) 

BRADY  v.  CITY  OF  RANDLEMAN  et  al. 

(Supreme  Court  of  North  Carolina.     May  1, 

1912.) 

1.  Municipal  Corporations  (§  797*)— Ikju- 
ries  in  Streets— Negligence— Failure  to 
Light  Streets. 

Where  the  street  In  which  plaintiff  was 
injured  by  being  struck  by  a  vehicle,  because, 
as  claimed,  the  streets  or  the  city  were  not 
properly  lighted,  was  in  good  condition,  there 
was  no  breach  of  duty  by  the  city  giving  right 
of  action  in  failing  to  sufficiently  light  the 
streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1666;  Dec  Dig.  § 
797.*] 

2.  Electricity  (I  16*)— Negligence  or  Pow- 
er Company— Liability. 

A  power  company,  under  a  contract  to  light 
the  streets  of  a  city  only  at  the  places  desig- 
nated by  the  city  authorities,  was  not  negligent 
in  not  furnishing  lights,  where  not  requested 
by  the  city  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  9 ;  Dec.  Dig.  ft  16.*] 

Appeal  from  Superior  Court,  Randolph 
County;    Daniels,  Judge. 

Action  by  B.  B.  Brady  against  the  City 
of  Randleman  and  another.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

B.  Moffitt  and  J.  T.  Brittain,  for  appellant. 
H.  M.  Robins,  for  appellees. 

PER  CURIAM.  There  was  evidence  tend- 
ing to  show  that  on  July  5,  1909,  about  9 
o'clock  p.  m.,  plaintiff,  pursuing  his  regular 
occupation,   was  taking  the   United   States 


mail  in  a  hand  car  from  the  post  office  to  the 
railroad  station  In  the  town  of  Randleman, 
and  at  the  time  was  on  Depot  street,  in  said 
town,  when  he  was  run  into  by  a  horse  and 
buggy,  driven  by  a  third  person,  and  seri- 
ously injured.  The  ordinance  prohibited 
carts  of  the  kind  from  being  on  the  side- 
walk; and  plaintiff,  with  his  cart,  was,  at 
the  time  of  the  injury,  in  the  street  proper 
or  driveway. 

[1]  It  appears  that  the  defendant  Power 
Company  was  under  contract  to  supply  lights 
for  the  town  at  a  specified  rate;  the  poles 
and  lights  to  be  erected  and  placed  under 
the  direction  and  supervision  of  the  board 
of  aldermen  and  the  street  committee.  The 
lights  to  be  turned  on  not  later  than  half 
an  hour  after  sundown,  and  to  be  kept  in 
action  "until  12  o'clock,  except  on  nights 
when  the  moonlight  would  render  the  elec- 
tric lights  useless."  That  the  arrangement 
was  just  being  entered  upon,  and  all  the 
lights  required  had  not  been  placed.  That 
Main  street  was  lighted  to  the  depot  or  sta- 
tion, and  one  of  the  lights  on  that  street 
was  as  near  as  75  feet;  but  the  effect  was 
very  much  destroyed  by  the  intervening 
buildings.  That  a  light  was  put  on  the 
street  in  question  on  the  night  following  the 
injury.  Plaintiff  himself  testified  that  the 
street  where  the  injury  occurred  was  in  good 
condition.  "Macadamized  and  all  right,"  is 
the  language  of  the  witness,  and  the  only 
negligence  imputed  was  the  absence  of  prop- 
er lights.  Without  considering  the  allega- 
tions of  contributory  negligence  alleged 
against  the  plaintiff,  we  think  that  his  honor 
made  correct  decision  In  directing  a  nonsuit 
Our  cases  hold  that  the  absence  of  lights  in 
a  town,  even  when  power  has  been  con- 
ferred upon  the  authorities  to  light  the 
streets,  Is  not  negligence  per  se,  but  is  only 
a  relevant  circumstance  as  to  whether  the 
streets,  at  a  given  place,  are  In  a  reasonably 
safe  condition.  Johnson  v.  City  of  Raleigh, 
156  N.  C.  269,  72  S.  E.  868 ;  White  v.  City 
of  New  Bern,  146  N.  C.  447,  59  S.  B.  992,  18 
L.  R.  A.  (N.  S.)  1166,  125  Am.  St  Rep.  476. 
And  .a  perusal  of  these  cases  and  the  author* 
ities  cited  will  further  show  that,  even  when 
the  lighting  of  the  streets  has  been  under- 
taken and  entered  on,  the  number  of  lights 
required  and  their  placing  are  left  largely 
to  the  discretion  of  the  city  authorities. 

[2]  Applying  the  principle,  and  on  the  facts 
in  evidence  showing  there  was  a  firm,  broad, 
smooth  way,  in  good  condition,  we  concur 
in  the  view  that  no  breach  t>f  duty  was 
shown  against  the  city,  and  the  Power  Com- 
pany, which  could  only  place  the  lights  as 
required  and  directed  by  the  city,  is  necessari- 
ly without  fault.  Nor  is  there  evidence  in 
the  record  that  justifies  or  permits  a  finding 
that  there  was  a  breach  of  contract  on  the 
part  of  the  Power  Company,  giving  plaintiff 
a  right  of  action  against  said  company  on 
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the  principle  upheld  and  applied  in  Gorrell 
v.  Water  Co.,  124  N.  0.  328,  32  S.  E.  720. 

There  Is  no  error;  and  the  judgment  dis- 
missing the  action  is  affirmed. 


(159  n.  c.  «). 

SOUTHERN   PANTS   CO.   t.   ROCHESTER 
GERMAN  INS.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     May  1, 

1912.) 


Insurance  (f  328*)— Fibe  Policies— Foefei- 
tube  —  "Change  of  Interest,  Title,  ob 
Possession." 

Appointment  of  a  receiver  for  a  corpora- 
tion is  not  ground  for  forfeiting  a  fire  policy 
issued  to  the  corporation,  as  a  change  in  in- 
terest, title,  or  possession  of  the  property  in- 
sured, though  Revisal  1905,  §  1224,  provides 
that  title  to  property  shall  vest  in  a  receiver 
on  his  appointment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  794-822,  825;   Dec.  Dig.  §  328.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Adams,  Judge. 

Action  by  the  Southern  Pants  Company 
against  the  Rochester  German  Insurance 
Company  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Maxwell  &  Keerans,  for  appellants.  Bur- 
well  &  Cansler,  for  appellee. 

CLARK,  C.  J.  This  action  is  to  recover 
against  nine  insurance  companies  for  loss 
admitted  by  them  to  have  been  sustained  in 
the  destruction  by  fire  of  a  stock  of  mer- 
chandise. The  only  controversy  raised  Is 
as  to  the  validity  of  said  policies  by  reason 
of  the  fact  that,  a  receiver  having  been  ap- 
pointed of  the  Southern  Pants  Company 
prior  to  the  fire,  the  defendants  contend  that 
he  was  in  actual  possession  of  the  property 
at  the  time  of  the  fire,  and  thus  they  claim 
the  insurance  was  forfeited  under  the  clause 
in  the  policies  against  change  in  the  "inter- 
est, title,  or  possession"  of  the  property  in- 
sured. 

The  mere  appointment  of  a  receiver  does 
not  have  the  effect  to  work  such  a  change 
either  in  the  interest  or  title  of  property  as 
will  forfeit  insurance  thereon  under  the 
nonalienation  clause  in  the  standard  fire  in- 
surance policies.  This  has  often  been  de- 
cided. In  Thompson  v.  Insurance  Co.,  136 
U.  S.  287,  10  Sup.  Ct  1019,  34  L.  Ed.  408, 
the  court  held:  "The  title  to  the  property  in 
the  hands  of  a  receiver  Is  not  in  him,  but 
in  those  for  whose  benefit  he  holds  it"  Nor 
in  a  legal  sense  is  the  property  in  his  pos- 
session. It  is  in  the  possession  of  the  court 
by  him  as  its  legal  officer.  In  Insurance  Co. 
v.  Bartlett,  91  Va.  305,  21  S.  E.  476,  50  Am. 
St  Rep.  832,  the  court  said:  "The  utmost 
effect  of  the  appointment  of  a  receiver  is  to 
put  the  property  from  that  time  into  his  cus- 
tody as  an  officer  of  the  court,  for  the  benefit 
of  the  party  ultimately  proved  to  be  enti- 
tled, but  not  to  change  the  title  or  even  the 


possession  in  the  property,  citing  Bank  v. 
Bank,  136  U.  S.  236  [10  Sup.  Ct.  1013,  34  L. 
Ed.  341]."  In  Insurance  Co.  v.  Baker,  £4 
Md.  545,  51  Atl.  184,  the  court  held  that  the 
appointment  of  a  receiver  does  not  have  the 
effect  to  invalidate  a  policy  under  the  non- 
alienation  clause.  In  Vance  on  Insurance, 
{  161,  it  is  said:  "The  appointment  of  a 
receiver  does  not  constitute  such  a  change 
of  interest  as  violates  this  condition  (the 
alienation  clause  in  the  standard  policy), 
nor  does  a  change  of  receivers,  when  the 
policy  was  procured  by  a  former  receiver-** 
The  defendants,  however,  strenuously  con- 
tend that  this  was  changed  by  Rev.  1224, 
which  vests  the  title  of  the  property  in  a 
receiver  upon  his  appointment,  and  divests 
it  out  of  the  corporation.  That  section  by 
its  terms  applies  only  to  Insolvent  corpora- 
tions, which  is  not  the  case  here.  But,  even 
if  it  were  Insolvent  we  do  not  think  that 
the  meaning  of  the  section  is  to  make  the 
receiver  the  sole  owner  of  the  corporate 
property.  He  is  vested,  it  is  true,  with  the 
title,  but  that  Is  for  the  purpose  of  execut- 
ing the  trust  and  is  In  no  way  such  an 
alienation  as  Impairs  the  validity  of  an  in- 
surance policy.  The  receiver  has  the  legal 
title,  but  he  holds  it  for  the  benefit  of  the 
equitable  owner,  the  corporation,  whose 
property  is  to  be  administered  by  him  under 
the  orders  of  the  court  In  Insurance  Co. 
v.  Bartlett,  supra,  the  court  says:  "This 
condition  in  the  policy  against  alienation  re- 
fers only  to  such  sale  or  disposition  of  the 
property  as  caused  all  interest  of  the  assur- 
ed in,  or  control  over,  the  property  to 
cease."  This  court  has  always  looked  upon 
the  receiver  of  a  corporation  as  simply  an 
agent  of  the  court  to  hold  and  manage  the 
property  under  its  direction.  In  Farrls  v. 
Receivers,  115  N.  O.  600,  20  S.  E.  167,  and 
Grady  v.  Railroad,  116  N.  C.  952,  21  S.  E. 
304,  the  court  held:  "Service  upon  the  re- 
ceivers Is  service  upon  the  corporation  as 
fully  as  If  made  upon  the  president  and  su- 
perintendent whose  duties  they  are  tem- 
porarily discharging."  The  receiver,  there- 
fore, is  simply  temporarily  substituted  for 
the  president  or  other  manager  of  the  cor- 
poration. As  to  the  possession,  it  was  said 
in  Gordon  v.  Insurance  Co.,  120  La.  442,  45 
South.  386,  15  L.  R.  A.  (N.  S.)  827,  124  Am. 
St  Rep.  434,  14  Ann.  Cas.  886:  "It  is  uni- 
versally held  that  the  mere  taking  posses- 
sion of  property  by  a  receiver  is  not  a 
change  of  possession  to  avoid  the  policy." 
Numerous  authorities  can  be  cited  to  the 
above  effect  We  think  it  clear  that  while 
the  appointment  of  a  receiver  vests  the  le- 
gal title  in  him  (Rev.  1224),  he  holds  the 
same,  and  takes  possession  also,  as  the  agent 
of  the  court  for  the  beneficial  owner,  under 
the  direction  of  the  court  Such  appoint- 
ment in  no  wise  invalidates  the  policy  un- 
der the  provision  of  the  nonalienation  clause 
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in  the  standard  policies.  The  interest  of  the 
owner  is  in  no  wise  changed  by  the  appoint- 
ment of  a  receiver.  The  legal  title  and  pos- 
session is  held  by  him  for  the  owner  and  the 
property  is  to  be  administered  under  the  or- 
ders of  the  court  There  is  no  alienation 
from  the  owner  till  the  property  is  sold  and 
sale  is  confirmed.  Till  then  the  property 
still  belongs  to  the  insured. 
No  error. 


(169  N.  C.  113) 
GREENE  &  KAHL  v.  A.  F.   MESSICK 
GROCERY  00. 

<  Supreme  Court  of  North  Carolina.     May  1, 

1912.) 

1.  Evidence  (f  183*)— Best  and  Secondary 
—Destruction  op  Writing. 

Where  it  is  admitted  that  a  telegram  was 
-originally  in  writing  and  in  the  office  of  the 
telegraph  company,  and  accessible  if  in  exist- 
ence, parol  proof  of  its  contents  was  inadmis- 
sible without  proof  of  a  search  made  and  a 
failure  to  find  It  by  the  officer  having  such  pa- 
pers in  charge. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $|  605-637;   Dec.  Dig.  ft  183.*] 

2.  Evidence  (§  179*)— Best  and  Secondary 
— Custody  op  Writing  Outside  State. 

Though  a  copy  of  a  telegram  kept  in  the 
files  of  .a  telegraph  company  was  sent  to  its 
headquarters  outside  the  state,  a  party  seek- 
ing to  prove  its  contents  by  parol  is  not  re- 
lieved from  a  duty  to  show  its  destruction  or 
nonexistence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ft§  595-599;   Dec.  Dig.  ft  179.*] 

Appeal  from  Superior  Court,  Forsyth 
County;  Daniels,  Judge. 

Action  by  Greene  &  Kahl  against  the  A. 
F.  Messick  Grocery  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Watson,  Buxton  ft  Watson,  for  appellant 
Louis  M.  Swink,  for  appellees. 

* 

HOKE,  J.  This  was  an  action  to  recover 
$400  as  money  had  and  received  to  plain- 
tiffs' use,  and  was  before  this  court  on  a 
former  appeal.  153  N.  C.  409,  69  S.  E.  412. 
From  a  perusal  of  that  case,  it  will  appear 
that  the  right  of  plaintiffs  to  recover  was 
.properly  made  to  depend  on  whether  de- 
fendant company,  resident  at  Winston,  N. 
C,  had  sent  a  telegram  to  plaintiffs  at  St 
Louis,  Mo.,  accepting  a  proposal  of  plain- 
tiffs' to  rent  a  hotel  from  defendant  on 
terms  contained  in  a  letter  from  plaintiffs 
to  defendant  company.  On  the  present  trial, 
defendant  testified  that  on  receipt  of  plain- 
tiffs' letter,  containing  the  proposal,  he  had 
gone  to  the  Western  Union  office,  and  sent  a 
telegram;  the  message  having  been  written 
and  left  with  the  company  for  transmission. 
In  reference  to  this  message  and  its  con- 
tents, it  appeared  that  at  the  time  of  this 
occurrence,  written  messages,  the  kind  in 
question,  were  kept  at  the  local  office  In 
Winston  for  six  months,  and  were  then  ei- 


ther destroyed  or  sent  to  Richmond,  Va., 
the  headquarters  of  the  company  for  this 
division;  that  defendant  had  applied  to  the 
office  at  Winston,  and  failed  to  get  the  mes- 
sage, and  had  then  gone  to  Richmond,  Va. 
and  made  inquiry,  and  failed  to  procure  it 
there,  having  applied  for  It  at  company's 
offices.  On  this  testimony,  the  court,  being 
of  the  opinion  that  the  loss  of  the  written 
message  had  not  been  satisfactorily  estab- 
lished, declined  to  allow  witness  to  give  the 
contents  of  the  message  to  the  Jury,  and  de- 
fendant excepted.  It  was  urged  by  plain- 
tiffs that  this  ruling  of  his  honor  should  be 
sustained  for  the  reason  that  the  contents 
of  the  supposed  message  were  nowhere  suf- 
ficiently disclosed  to  render  Its  exclusion  a 
material  circumstance,  but,  conceding  that 
it  is  otherwise,  we  are  of  opinion  that  the 
ruling  of  the  court  must  be  upheld  for  the 
reason  given  by  his  honor  that  the  loss  of 
the  message  has  not  been  shown  so  as  to 
permit  parol  evidence  of  its  contents. 

[1]  As  heretofore  stated,  the  contents  of 
the  telegram  were  a  material  part  of  the 
contract,  directly  involved  1/f  the  issue,  and, 
it  having  been  admitted  that  the  one  refer- 
red to  was  originally  In  writing  and  acces- 
sible if  in  existence,  these  contents  came 
within  what  is  known  and  frequently  refer- 
red to  as  the  "best  evidence"  rule,  forbid- 
ding the  reception  of  parol  testimony  until 
the  loss  of  the  writing  has  been  satisfactori- 
ly established. 

[2]  It  Is  held  with  us  that  the  operation 
of  this  rule  is  not  necessarily  affected  by 
the  fact  that  the  proper  custody  of  the  writ- 
ten paper  is  no  longer  within  the  jurisdiction 
of  the  court  We  find  no  testimony  showing 
that  search  had  been  made  for  the  written 
message  at  Richmond,  Va.,  by  the  officer  or 
agent  of  the  company  having  such  papers  In 
his  care,  and,  on  the  facts  in  evidence,  the 
decision  of  his  honor  on  the  question  pre- 
sented is  fully  supported  by  authority  here 
and  elsewhere.  Avery  v.  Stewart,  134  N.  C. 
287,  46  S.  E.  519;  Blair  v.  Brown,  116  N. 
C.  631,  21  S.  E.  434;  Justice  v.  Luther,  94 
N.  O.  793-797. 

This  judgment  in  plaintiffs'  favor  is  there- 
fore affirmed. 

No  error. 


059  N.  a  272) 

HOLT  et  aL  v.  ZIGLAR  et  aL 

(Supreme  Court  of  North  Carolina*    May  1. 

1912.) 

1.  Wills  (J  355*)— -Fraud— Acts  Constitut- 
ing. 

A  will,  whereby  testator  devised  two- 
thirds  of  his  real  estate  to  his  son  and  to  the 
children  of  his  two  daughters,  and  the  remain- 
der to  them  on  the  death  of  his  wife,  was  ad- 
mitted to  probate  in  common  form.  The  son 
instituted  a  suit  against  the  daughters  and 
husbands  and  their  minor  children  to  set  aside 
the  will.  A  citation  was  served  on  the  children 
after  the  commencement  of  the  term  and  three 
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or  four  days  before  the  trial  The  bond  for 
costs,  executed  by  the  son.  was  signed  by  one 
of  the  husbands,  and  the  husbands,  as  guard- 
ians ad  lit^m  ox  the  children,  answered,  con- 
senting to  the  setting  aside  of  the  will.  Held, 
that  the  judgment  vacating  the  will  was  procur- 
ed by  legal  fraud  perpetrated  on  the  children, 
who  were  not  effectively  made  parties  to  the 
suit;  and  'they  could  sue  to  set  aside  such  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  811-819;    Dec.  Dig.  §  355.*] 

2.  Wiixs    (J    840*)— Pbobatb   in    Common 
Form— Suit  to  Set  Aside. 

An  issue  of  devisavit  vel  non  cannot  be  de- 
termined by  consent  of  the  parties,  some  of 
whom  are  infants. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  340.*] 

Appeal  from  Superior  Court,  Rockingham 
County;  Lyon,  Judge. 

Action  by  Elizabeth  Holt  and  others 
against  S.  B.  Ziglar  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Reversed,  and  new  trial  ordered. 

Civil  action  tried  In  the  superior  court  of 
Rockingham  county,  November  term,  1911; 
his  honor,  Judge;  Lyon,  presiding.  Fourteen 
issues  were  submitted  to  the  jury  by  his  hon- 
or; but,  as  the  finding  Of  the  jury  in  re- 
sponse to  the  first  issue  is  determinative  of 
the  action,  it  is  necessary  to  set  out  only 
that  issue,  to  wit : 

"(1)  Was  the  judgment  setting  aside  the 
will  of  Valentine  Allen  obtained  by  collusion 
between  Samuel  A.  Allen,  J.  Ham  Cardwell, 
and  S.  B.  Ziglar,  for  the  purpose  of  vesting 
the  title  to  the  lands  conveyed  in  the  will 
of  Valentine  Allen  in  their  respective  wives, 
and  divesting  the  children  of  the  said  re- 
spective wives  of  their  interest  in  said  land 
under  the  provisions  of  said  will?  Answer: 
No." 

In  response  to  a  second  issue  by  consent, 
the  facts  were  found  by  the  court,  and  his 
honor  found  them  as  follows:  An  unsigned 
paper  was  filed  in  the  clerk's  office,  in  the 
form  of  a  caveat  to  the  will  of  Valentine  Al- 
len, and  on  the  20th  day  of  October,  1885, 
the  clerk  issued  a  citation  to  the  heirs  and 
devisees  of  said  Allen,  notifying  them  to  ap- 
pear at  the  November  term,  1885,  of  the  su- 
perior court,  which  began  on  the  9th  day  of 
November,  1885.  This  citation  was  served 
on  some  of  the  heirs  on  the  9th  of  Novem- 
ber, 1885,  and  on  the  others  on  the  11th  of 
November,  1885,  and  on  the  12th  of  Novem- 
ber, 1885,  guardians  ad  litem  were  appoint- 
ed for  the  infant  defendants,  and  they  filed 
answer,  admitting  the  allegations  of  the 
complaint  There  was  a  motion  for  a  new 
trial.  The  motion  was  overruled.  There 
was  judgment  that  the  defendants  go  with- 
out day.  The  plaintiffs  excepted  and  ap- 
pealed. 

Watson,  Buxton  &  Watson  and  C  O.  Mc- 
Michael,  for  appellants.  Humphreys  ft 
Sharp  and  Manly,  Hendren  ft  Womble,  for 
appellees. 


BROWN,  J.  A  paper  writing,  purporting 
to  be  the  last  will  and  testament  of  Valen- 
tine Allen,  was  duly  admitted  to  probate  in 
common  form  by  the  clerk  of  the  superior 
court  of  the  county  of  Rockingham  in  1885. 
A  paper  writing,  undated,  purporting  to  be 
a  caveat  to  said  will,  was  filed  in  the  office 
of  the  said  clerk  during  said  year,  and  on 
the  20th  of  October,  1885,  notices  were  issu- 
ed by  the  clerk  direct  to  Elizabeth  A.  Allen 
and  others,  devisees  under  the  said  will,  and 
an  issue  of  devisavit  vel  non  was'  made  up 
and  certified  for  trial  to  the  regular  term  of 
the  superior  court  of  said  county  on  Novem- 
ber 9,  1885.  At  said  term,  it  appears  that 
the  issue  was  submitted  to  the  jury  in  the 
following  form:  "Is  the  paper  writing  pro- 
pounded for  probate  the  last  will  and  tes- 
tament of  Valentine  Allen?  Answer:  No." 
Whereupon  the  usual  decree  was  entered, 
denying  probate  to  the  said  paper  writing, 
and  declaring  it  not  to  be  the  last  will  of 
Valentine  Allen. 

This  action  is  brought  by  the  plaintufs. 
a  granddaughter  and  a  great-grandson  of 
Valentine  Allen,  against  a  son,  a  married 
daughter,  and  certain  grandchildren  of  Val- 
entine Allen,  for  the  purpose  of  setting  aside 
the  aforesaid  decree  upon  the'  ground  of 
fraud  and  collusion  between  the  adversary 
parties  to  the  record  of  the  suit  in  which 
said  decree  was  rendered. 

In  the  consideration  of  this  appeal,  we 
deem  it  necessary  to  consider  only  one  as- 
signment of  error. 

[1]  In  apt  time,  the  plaintiffs'  counsel  of- 
fered the  following  special  instructions  (the 
trial  of  the  Allen  suit  was  had  on  Novem- 
ber 11,  1885,  being  Wednesday  of  the  first 
week): 

"(1)  If  the  jury  find  from  the  evidence 
that,  prior  to  November  term,  1885,  of  the 
superior  court  of  Rockingham  ■>  county,  the 
last  will  and  testament  of  Valentine  Allen 
was  probated  and  proved  in  common  form 
before  the  clerk  of  the  superior  court  of 
Rockingham  county,  and  was  duly  admitted 
to  record  by  the  examination,  on  oath,  of  the 
subscribing  witnesses  thereto,  and  that  un- 
der the  provisions  of  said  will  the  lands  be- 
longing to  the  estate  of  the  said  Valentine 
Allen  were  devised  to  the  minor  children  of 
Margaret  J.  Ziglar  and  S.  B.  Ziglar,  and  to 
the  minor  children  of  Ellen  Cardwell  and  J. 
Ham  Cardwell,  and  that  Samuel  A.  Allen, 
the  son  of  Valentine  Allen,  was  only  willed 
a  grandchild's  share,  and  the  jury  further 
find  from  the  evidence  that  at  said  term  of 
court  a  proceeding  was  instituted  in  the 
name  of  Samuel  A.  Allen,  as  Plaintiff,  v. 
Margaret  J.  Ziglar  and  Her  Husband,  S.  B. 
Ziglar,  and  Ellen  Cardwell  and  Her  Hus- 
band, J.  Ham  Cardwell,  and  the  Minor  Chil- 
dren of  Margaret  J.  Ziglar  and  Ellen  Card- 
well,  Defendants,  for  the  purpose  of  setting 
aside  the  will  of  Valentine  Allen,  and  that  a 
citation  issued,  which  was  served  upon  the 
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minor  children  of  Margaret  Ziglar  by  John 
Boyer,  sheriff  of  Forsyth  county,  by  read- 
ing the  summons  to  them  on  November  11, 
1885,  two  days  after  the  beginning  of  said 
November  term  of  court  of  Rockingham 
county,  and  which  was  also  served  upon  the 
minor  children  of  Ellen  Cardwell  by  reading 
the  same  to  them  on  November  9,  1885,  the 
first  day  of  said  November  term  of  court, 
and  they  further  find  that  the  bond  for  cost 
in  the  said  proceeding,  purporting  to  have 
1>een  given  by  Samuel  A.  Allen,  was  signed 
by  S.  B.  Ziglar,  one  of  the  defendants,  as 
surety  for  the  maintenance  of  said  action, 
and  if  the  jury  rurther  find  from  the  evi- 
dence that  the  written  motion  in  the  hand- 
writing of  counsel  of  record  for  the  defend- 
ants S.  B.  Ziglar  and  J.  Ham  Cardwell  in 
said  proceedings  was  made  to  appoint  S.  B. 
Ziglar  and  J.  Ham  Cardtfell  guardians  ad 
litem  for  their  minor  children,  and  that  said 
Ziglar  and  Cardwell  were  appointed  by  the 
court  such  guardians  ad  litem  of  their  re- 
spective children  in  said  proceedings,  and 
that  a  joint  answer  was  filed  in  the  hand- 
writing of  counsel  for  defendants  J.  Ham 
Cardwell  and  his  wife,  Ellen,  S.  B.  Ziglar 
and  bis  wife,.  Margaret,  and  that  S.  B.  Zig- 
lar and  J.  Ham  Cardwell  answered  as  guard- 
ians ad  litem  for  their  respective  minor  chil- 
dren, in  which  said  answer  it  was  admitted 
that  the  said  paper  writing,  probated  as  the 
last  will  and  testament  of  Valentine  Allen, 
was  not  the  last  will  and  testament  of  Valen- 
tine Allen,  and  upon  the  back  of  said  answer 
there  appears  in  the  handwriting  of  counsel 
for  the  plaintiff  Samuel  A.  Allen,  the  follow- 
ing: 'November  12,  1885.  We  authorize  the 
within  answer  to  be  filed  both  for  ourselves 
and  in  our  capacity  as  guardians  ad  litem. 
J.  Ham  Cardwell.  S.  B.  Ziglar' — and  if  the 
jury  find  that  a  judgment  was  rendered  at 
said  November  term  of  court  to  which  the 
summons,  purporting  to  have  been  served 
upon  the  minor  defendants  upon  said  action, 
was  returnable,  and  in  which  said  judgment 
it  was  declared  that  the  said  paper  writing, 
purporting  to  be  the  last  will  and  testament 
of  Valentine  Allen,  was  not  his  last  will  and 
testament,  and  adjudging  that  Samuel  A. 
Allen,  the  plaintiff,  should  pay  the  cost  of 
said  proceeding,  that  if  the  jury  find  these 
to  be  the  facts,  the  court  holds  that  the  said 
proceedings,  so  far  as  the  minor  children  of 
Margaret  Ziglar  and  Ellen  Cardwell  are  con- 
cerned, were  collusive  and  a  fraud  in  law 
upon  the  rights  of  the  said  minor  children 
under  the  provisions  of  their  grandfather's 
will,  and  if  'they  find  such  to  be  the  facts 
the  plaintiffs  in  this  said  action  are  entitled 
to  have  the  judgment  depriving  them  of 
their  interest  in  said  land,  granted  at  No- 
vember term,  in  1885,  of  the  superior  court 
of  Rockingham,  in  the  case  of  Samuel  A. 
Allen  v.  Margaret  Ziglar  and  Others,  set 
aside,  and  the  jury  will  answer  the  first  is- 
sue, •Yes/" 
The  court  declined  to  give  the  instruction, 


except  as  modified,  as  follows:  'That  if  the 
jury  find  these  to  be  the  facts  the  court 
charges  you  that  you  may  consider  these 
facte  in  passing  upon  the  question  of  fraud 
and  collusion  between  8.  A.  Allen  and  J. 
Ham  Cardwell  and  8.  B.  Ziglar  in  obtaining 
the  judgment,  at  fall  term,  1885,  setting 
aside  the  wiU  of  Valentine  Allen" 

We  think  the  court  erred  in  adding  the 
modification.  The  plaintiffs  were  entitled  to 
the  prayer  as  asked.  The  record  disclosed 
that  there  Is  abundant  evidence  to  substan- 
tiate every  fact  set  out  In  the  prayer  for  In- 
struction. In  fact,  there  is  practically  no 
evidence  to  the  contrary ;  and,  if  these  facts 
are  taken  to  be  true,  they  constitute  legal 
fraud,  fraud  in  law,  which  would  entirely 
vitiate  and  destroy  the  force  and  effect  of 
the  decree  setting  aside  the  will  of  Valentine 
Allen. 

Under  that  will,  the  testator  devised  two- 
thirds  of  his  landed  estate  to  be  equally  di- 
vided between  the  children  of  his  two  daugh- 
ters, Margaret  Ziglar  and  Ellen  Cardwell, 
and  his  son  Samuel ;  and  at  the  death  of  his 
wife  Elizabeth  the  third  which  had  been  de- 
vised to  her  for  life  was  to  be  divided,  share 
and  share  alike,  "between  my  son  Samuel  * 
and  my  grandchildren,  the  heirs  of  the  bod- 
ies of  my  two  daughters,  Margaret  Ziglar 
and  Ellen  Cardwell,  and  that  portion  given 
to  his  son  Samuel  was  to  be  placed  in  the 
hands  of  a  guardian." 

It  is  patent  that  it  was  the  manifest  inter- 
est of  Margaret  Ziglar  and  Ellen  Cardwell 
and  of  Samuel  Allen  to  have  this  will  set 
aside.  They  were  heirs  at  law  of  the  testa- 
tor, and  the  children  of  Margaret  Ziglar 
and  Ellen  Cardwell  (these  plaintiffs)  were 
the  principal  beneficiaries  under  the  will. 
The  evidence  shows  that  the  fathers  of  these 
children  went  deliberately  to  work  to  have 
that  will  set  aside,  and  to  consent,  in  be- 
half of  their  children,  to  the  decree  entered 
in  the  proceedings. 

[2]  The  policy  of  the  law  will  not  permit 
the  last  will  and  testament  of  a  person  to 
be  set  aside  by  consent  An  issue  of  devlsa- 
vlt  vel  non  is  not  such  a  proceeding  as  can 
be  determined  by  the  consent  of  the  parties 
thereto,  where  some  of  them,  as  in  this  case, 
are  infant  children.  So  careful  is  the  law 
to  give  effect  to  the  disposition  of  property 
that  even  the  witnesses  to  the  will  are  re- 
garded as  the  witnesses  of  the  law,  and  not 
the  witnesses  of  any  particular  party. 

The  facts  embodied  in  the  prayer  for  in- 
struction are  scarcely  denied,  and  show 
that  the  infant  devisees  were  only  served 
with  notice  after  the  term  of  court  began, 
when  the  issue  was  to  be  tried.  This  serv- 
ice was  made  on  Monday,  November  11th, 
when  the  court  began  on  November  9th,  and 
the  case  was  "railroaded"  through  on  Thurs- 
day, November  12th,  during  a  temporary  sus- 
pension of  the  criminal  docket,  for  the  pur- 
pose of  submitting  this  issue  to  a  jury. 

Under  all  our  decisions,  the  Infant  devi- 
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sees  were  really  not  parties  to  the  proceed- 
ing. Doyle  v.  Brown,  72  N.  C.  393;  Condry 
v.  Cheshire,  88  N.  C.  375 ;  Harrison  t.  Har- 
rison, 106  N.  C.  282,  11  S.  E.  356;  Card  v. 
Finch,  142  N.  C.  144-148,  54  S.  E.  1009; 
Hughes  v.  Pritchard,  153  N.  C.  141,  69  S. 
E.  5,  138  Am.  St  Rep.  649.  In  this  last 
case,  Mr.  Justice  Manning  eloquently  says: 
"Infants  are,  in  many  cases,  the  wards  of 
the  courts,  and  these  forms,  enacted  as  safe- 
guards thrown  around  the  helpless,  who  are 
the  victims  of  the  crafty,  are  enforced  as 
mandatory,  and  not  directory  only.  Those 
who  venture  to  act  in  defiance  to  them  must 
take  the  risk  of  their  action  being  declared 
void,  or  set  aside." 

The  evidence  shows  that  the  father  of  the 
Ziglar  children  became  the  surety  of  Samuel 
Allen,  the  caveator,  on  the  bond  for  cost  at 
the  very  time  that  he  was  appointed  guard- 
ian ad  litem  to  protect  the  rights  of  his 
children,  the  infant  defendants;  and,  fur- 
ther, that  the  father,  Ziglar,  paid  the  attor- 
ney's fee  to  represent  him  as  defendant  in 
the  case  which  Ziglar  was  assisting  in  pros- 
ecuting by  signing  the  cost  bond.  Ziglar 
and  his  brother-in-law,  Cardwell,  were  each 
appointed  guardian  ad  litem  of  his  own 
children;  and  they  filed  a  Joint  answer  in 
their  individual  capacity,  representing  their 
wives,  and  also  as  guardians  of  their  minor 
children,  although  their  Interests  were  dia- 
metrically opposed. 

It  was  quite  like  these  faithful  guardians 
to  see  to  it  that  this  joint  answer  admitted 
that  the  paper  writing  was  not  the  will  of 
Valentine  Allen,  when  by  doing  so  they  de- 
prived their  children  and  wards  of  all  in- 
terest in  more  than  800  acres  of  land,  which 
then,  of  course,  descended  to  their  wives  in 
fee. 

The  evidence  shows  that  the  same  counsel 
represented  Ziglar  and  Cardwell  and  their 
wives  in  their  individual  capacity,  and  also 
acted  as  their  attorney  as  guardians  of  their 
children,  whose  interests,  as  we  have  shown, 
were  opposed  to  that  of  their  parents.  It 
requires  no  citation  of  authority  'to  show 
that  upon  these  facts  the  law  must  pro- 
nounce a  decree,  rendered  under  such  cir- 
cumstances, without  even  the  semblance  of 
a  trial,  collusive  and  fraudulent  as  to  the 
rights  of  the  minor  children. 

It  is  another  singular  fact  appearing  in 
evidence  that  this  will  was  written  by  a 
Dr.  Scales  and  executed  on  November  22, 
1875,  and  the  testator  lived  for  10  years  aft- 
erwards. Upon  the  so-called  trial,  it  was 
not  contended  that  Valentine  Allen  had  no 
capacity  to  make  a  will;  but  the  only  evi- 
dence offered  bearing  upon  the  execution  of 


the  wDl  was  that  of  Dr.  Scales,  who  stated, 
10  years  after  he  had  written  the  will,  that 
he  did  not  think  he  had  drawn  the  will  as 
Valentine  Allen  wished  it  drawn,  although, 
when  the  will  was  probated  by  the  clerk,  this 
same  witness  made  no  such  declaration. 

It  is  held  that  a  guardian  ad  litem  of  in- 
fant defendants  must  be  a  person  who  has 
no  adversary  interests  to  his  ward.  Ellis  v. 
Massenburg,  126  N.  C.  129,  35  S.  E.  240.  In 
this  case,  the  court  says:  'The  court  has 
no  higher  duty  than  the  protection  of  infant 
defendants;  and  there  oan  be  no  trust  more 
sacred  than  that  of  a  guardian,  who  must 
be  absolutely  free  from  any  interest  or  mo- 
tive that  can  possibly  interfere  with  the 
faithful  performance  of  his  duties."  If  he 
has  any  Interest  at  all  in  the  suit,  it  must  be 
thoroughly  consistent  with  that  of  his  wards. 
Even  his  attorney  must  be  equally  disinter- 
ested; and  a  mere  colorable  Interest  is  a 
sufficient  disqualification  for  either,  if  at  all 
adverse.  Moore  v.  Gidney,  75  N.  C.  34; 
Molyneux  v.  Huey,  81  N.  C.  106-113;  Arling- 
ton v.  Arrington,  116  N.  C.  170-179,  21  S.  E. 
181;  Cotton  Mills  v.  Cotton  Mills,  116  N.  C. 
647-652,  21  S.  E.  431.  Says  the  court:  "We 
think  that  this  rule  is  analogous  to  that  for- 
bidding a  trustee  to  deal  with  himself,  which, 
founded  upon  natural  justice  and  public  poli- 
cy, has  become  too  firmly  inbedded  in  our 
jurisprudence  by  repeated  decisions  to  need 
citation  of  authorities." 

In  Covington  v.  Covington,  73  N.  C.  172, 
Judge  Pearson  comments  with  some  severi- 
ty upon  a  guardian  who  makes  use  of  the 
name  of  his  ward  to  maintain  a  proceeding 
directly  opposed  to  the  interest  of  his  ward, 
and  for  his  own  benefit  In  Morris  v.  Gen- 
try, 89  N.  C.  248,  it  was  held  that  no  person 
should  be  selected  as  guardian  ad  litem,  un- 
less he  is  in  position  to  protect  the  rights 
of  the  infants,  and  has  no  adverse  interests. 

The  learned  counsel  for  the  defendant  sub- 
mitted an  elaborate  argument  that  Samuel 
Allen  and  the  other  devisees  would  take  per 
stirpes,  and  not  per  capita;  and  therefore 
that  no  injustice  was  done  by  setting  aside 
the  testator's  will,  although  the  proceeding 
was  collusive  and  fraudulent  in  law.  It  is 
not  necessary  to  determine  as  to  what  share 
Samuel  Allen  would  take  under  his  father's 
will  until  that  will  is  established  and  pro- 
bated according  to  law.  The  only  issue  rais- 
ed by  the  pleadings  in  this  case  is  one  of 
fraud  and  collusion  in  respect  to  the  man- 
ner  in  which  that  will  was  set  at  naught 
We  are  of  opinion  that  the  court  should  have 
given  the  prayer  for  instruction  in  the  man- 
ner and  form  as  requested. 

New  trial. 
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JONES  r.  FLYNT. 


(Supreme  Court  -of  North  Carolina.     May  1, 

1912.) 

1.  Elections  (|  295*)— Contests— Presump- 
tions as  to  Returns  and  Certificates. 

Under  Revisal  1905,  |  4856,  requiring  the 
board  of  county  canvassers  to  judicially  deter- 
mine the  result  of  an  election,  where  they  find 
as  a  fact  the  number  of  votes  for  each  can- 
didate and  that  one  of  the  candidates  was  duly 
elected,  this  finding  makes  out  a  prima  facie 
case  for  such  candidate  in  an  action  involving 
the  title  to  the  office. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Cent  Dig.  §§  297-299;    Dec  Dig.  {  295.*] 

2.  Elections  (§  291*)— Contests— Presump- 
tions and  Burden  or  Proof. 

A  party  commencing  an  action  to  recover 
an  office,  alleging  that  be  received  a  majority 
of  the  votes  cast  but  that  defendant  is  in  pos- 
session of  the  office,  has  the  burden  of  prov- 
ing these  allegations. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  f  286;  Dec.  Dig.  {  291.*] 

8.  Reference  (|  86*)— Election— Contest- 
Presumptions  as  to  Returns  or  Certifi- 
cates. 

In  an  action  involving  the  title  to  an  of- 
fice, the  referee  should  determine  which  of 
the  exhibits  in  evidence  is  the  original  return 
required  to  be  made  by  Revisal  1905,  |  4348. 
and  the  one  he  determines  to  be  the  original 
return  is  prima  facie  correct. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  |  132;  Dec.  Dig.  |  86.*] 

4.  Reference  (5  94*)—  Findings  of  Referee 
—Ultimate  or  Evidentiary  Facts. 

It  is  not  necessary  for  the  referee  in  an 
election  contest  to  find  the  evidentiary  facts  if 
he  finds  the  facts  as  to  the  number  of  votes 
cast  for  each  candidate. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §  145;   Dec  Dig.  {  94.*] 

5.  Reference  (f  89*)— Report  and  Findings 
—Operation  and  Effect. 

It  is  the  duty  of  a  referee,  with  power  to 
find  the  facts,  to  weigh  the  evidence,  and  pass 
on  the  credibility  of  witnesses,  and  it  is  not 
improper  for  him  to  determine  the  weight  to  be 
piven  the  testimony  of  certain  witnesses,  and 
it  cannot  affect  his  report  that  he  states  what 
he  thinks  on  these  points. 

[Ed.  Note.— For  other  cases,  see  Reference, 
.Cent.  Dig.  ||  185-140;    Dec.  Dig.  |  89.*] 

6.  Reference  (|  63*)  —  Reception  of  Evi- 
dence—Effect. 

Where  a  referee  admitted  and  considered 
evidence  offered,  the  fact  that  he  expressed 
doubts  as  to  its  competency  did  not  constitute 
error. 

[EJd.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  {{  94,  95;   Dec.  Dig.  {  63.*] 

7.  Evidence  (f  317*)— Hearsay— Admissi- 
bility. 

After  the  votes  at  an  election  had  been 
counted,  an  election  officer  took  a  ticket  on 
which  some  one  other  than  himself  had  mark- 
ed the  number  of  votes  for  a  certain  office, 
and  went  to  a  nearby  telephone  for  the  purpose 
of  telephoning  the  result  of  the  election.  S. 
read  the  figures  from  the  ticket  to  the  officer, 
and  he  gave  them  to  another  party  over  the 
telephone.  In  an  election  contest,  8.  was  not 
called,  and  the  officer  testified  that  he  did  not 
remember  the  figures  on  the  ticket,  or  those 
called  out  to  him,  or  telephoned  by  him.  Held, 
that  the  testimony  of  others  as  to  the  figures 


called  out  by  S.  and  telephoned  by  the  officer 
was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1174-1192;    Dec.  Dig.  f  317.*] 

Appeal  from  Superior  Court,  Forsyth 
County;  Lyon,  Judge. 

Action  by  the  State,  on  the  relation  of 
D.  A.  Jones,  against  George  W.  Flynt  From 
a  judgment  for  defendant,  relator  appeals. 
Affirmed. 

This  Is  an  action  brought  to  try  the  title 
to  the  office  of  sheriff  of  Forsyth  county. 
At  the  election  held  in  said  county  in  No- 
vember, 1910,  D.  A.  Jones  and  George  W. 
Flynt  were  opposing  candidates  for  said 
office.  The'  board  of  county  canvassers  de- 
clared said  Flynt  elected  by  12  votes,  and 
he  was  accordingly  inducted  into  office. 
Summons  was  issued  returnable  to  Febru- 
ary term,  1911,  of  the  superior  court  of  said 
county,  and  complaint  and  answer  were 
thereafter  duly  filed.  The  case  turned  upon 
the  number  of  votes  cast  for  the  relator 
and  for  defendant,  respectively,  in  Broadbay 
township  and  in  Middle  Fork  precinct  No.  1, 
in  said  county.  Relator  alleged  that  in 
Broadbay  township  he  received  443  votes, 
and  his  opponent  214  votes.  Defendant 
claimed  that  in  said  township  relator  re- 
ceived 433  votes  only,  while  he  received  214. 
In  Middle  Fork  (precinct  No.  1)  relator  al- 
leged that  he  received  196  votes  and  his  op- 
ponent 49'  votes.  Defendant  claimed  that 
at  said  precinct  relator  received  only  186 
votes,  and  that  he  received  49.  The  board 
of  county  canvassers  accepted  the  conten- 
tion of  defendant  as  to  both  of  these  pre- 
cincts, and  declared  him  to  have  been  elect- 
ed sheriff  by  a  majority  of  12  votes.  At 
May  term,  1911,  by  consent  of  parties,  the 
case  was  referred  to  F.  C.  Bobbins,  Esq. 

The  order  of  reference  is  as  follows: 
"This  cause  coming  on  to  be  heard  before 
the  undersigned  judge  of  the  superior  court. 
it  is  now,  by  consent  of  parties,  ordered  that 
the  said  cause  be  and  the  same  is  hereby 
referred  to  F.  C.  Bobbins,  who  shall,  as  soon 
as  may  be,  proceed  to  hear  and  determine 
said  cause,  and  who  shall  make  and  file 
herein  hiB  findings  of  fact  and  conclusions 
of  law  separately,  his  findings  of  fact  to  be 
final  and  the  conclusions  of  law  to  be  sub- 
ject to  review  upon  exception  and  appeal  as 
provided  by  law.  It  is,  by  consent  of  the 
parties,  further  ordered  that  said  referee 
shall  consider  and  determine  only  the  num- 
ber of  votes  actually  cast  for  the  office  of 
sheriff  Of  said  county  in  the  township  of 
Middle  Fork,  precinct  No.  1,  and  the  town- 
ship of  Broadbay,  in  said  county,  for  the  re- 
lator and  for  the  defendant,  respectively, 
at  the  election  of  1910,  it  being  agreed  that 
outside  of  said  precincts  in  said  county,  at 
said  election,  there  were  actually  cast  for 
said  relator  2,305  and  for  said  defendant 
2,673  votes  for  said  office,  as  appears  from 
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the  returns  from  the  precincts,  and  that  all 
other  questions  of  law  and  fact  raised  by 
the  pleadings  are  waived." 

It  was  In  evidence  that  there  were  four 
papers  before  the  county  board  of  canvass- 
ers, purporting  to  be  returns  from  Broad- 
bay  township,  all  of  which  were  signed  by 
the  Judges  of  election  and  the  registrar,  and 
they  are  referred  to  as  Exhibits  Nos.  10,  2, 
3,  and  4.  In  Exhibit  No.  10  the  rote  of  the 
relator  Is  443,  In  writing  and  in  figures.  In 
Exhibits  No.  2  and  3  his  vote  Is  433  In  fig- 
ures and  In  writing.  In  Exhibit  No.  4  his 
vote  Is  443  In  writing  and  433  In  figures. 
Exhibits  Nos.  2  and  3  are  referred  to  In 
the  evidence  as  the  long  sheets,  and  are  the 
official  papers  sent  out  to  the  election  offi- 
cers, upon  which  to  make  their  returns.  One 
of  these  was  returned  to  the  board  of  can- 
vassers, and  the  other  to  the  county  board 
of  elections.  Exhibits  Nos.  10  and  4  are 
referred  to  as  the  short  sheets,  which  were 
not  sent  to  the  election  officers  on  which  to 
make  returns.  J.  F.  Reynolds,  a  supporter 
of  the  relator,  filled  out  Exhibits  Nos.  10, 
3,  and  4.  There  was  evidence  on  the  part 
of  the  relator  tending  to  prove  that  Ex- 
hibit No.  10  was  returned  to  the  county 
court  board  of  canvassers,  and  evidence  on 
the  part  of  the  defendant  that  it  was  not 
seen  by  the  board  until  the  day  it  met  to 
canvass  the  returns,  and  that  the  said  Rey- 
nolds then  took  it  from  his  pocket 

There  was  also  evidence  that  on  the  night 
of  the  election  the  votes  were  called  out 
and  counted,  and  the  result  marked  on  tal- 
ly sheets  made  by  George  Glodfelter  and 
others,  and  that  the  number  of  votes  were 
marked  on  tickets  from  the  tally  sheets,  and 
that  443  votes  were  cast  for  the  relator. 
The  tally  sheets  were  not  In  evidence,  and 
the  defendant  introduced  evidence  tending 
to  prove  that  they  were  left  on  the  table 
where  the  election  was  held,  at  the  request 
of  said  Reynolds,  and  that  he  said  they  had 
been  destroyed,  and  also  that  Reynolds  and 
others  were  drinking  on  the  night  of  the 
election,  and  there  was  some  confusion,  all 
of  which  was  denied  by  Reynolds. 

George  Glodfelter,  who  kept  a  tally  sheet, 
testified,  among  other  things,  that,  after  the 
vote  for  the  relator  and  the  defendant  was 
counted,  some  one  marked  the  number  of 
votes  on  a  ticket,  and  that  he  took  the  ticket 
and  went  to  a  store  near  by  to  phone  the 
result  to  Winston;  that,  when  he  reached 
the  store,  it  was  dark  and  he  could  not  see, 
and  he  handed  the  ticket  to  Luther  Snyder, 
who  called  out  the  number  of  votes  from  the 
ticket,  and  he  gave  the  vote  over  the  phone 
to  Winston.  He  also  testified  that  he  did 
not  remember  the  figures  on  the  ticket,  nor 
the  vote  given  by  him  over  the  phone,  and 
Luther  Snyder  was  not  Introduced  as  a  wit- 
ness. The  relator  offered  to  prove  by  two 
witnesses  that  Snyder  called  out  443  votes 
for  the  relator,  and  that  Clodfelter  phoned 


that  number  to  Winston.  This  evidence  was 
excluded,  and  the  relator  excepted.  The 
referee  found  that  the  relator  received  433 
votes  in  Broadbay  township,  and  It  is  con- 
ceded that,  if  this  finding  stands,  the  de- 
fendant was  elected  by  a  majority  of  2 
votes,  and,  if  he  received  443  votes,  he  was 
elected  by  a  majority  of  8  votes. 

The  referee  states  his  impression  of  the 
evidence  and  his  findings  as  follows: 

"Having  considered  and  weighed  all  of 
the  evidence  with  care,  I  here  state  as 
briefly  as  possible  some  of  the  points  in  It 
which  have  led  me  to  the  conclusion  reached. 

"Plaintiff's  Exhibit  10,  showing  443  votes 
for  Mr.  Jones,  written  and  In  figures,  and 
214  for  Mr.  Flynt,  written  and  in  figures,  is 
signed  and  certified  by  the  election  officers, 
and  Mr.  J.  F.  Reynolds  testifies  that  he 
made  It  out,  and  that  it  was  the  first  one, 
and  put  it  in  an  envelope  and  Mr.  Homing- 
er  took  it,  and  Mr.  Glenn  Hoover,  one  of 
the  judges,  testifies  that,  after  they  got 
through  signing  returns,  Mr.  Rominger  took 
charge  of  them.  Sidney  Teague,  the  other 
judge,  testifies  that  he  don't  know  whether 
Exhibit  10  was  given  to  Rominger  or  not. 
Mr.  Rominger  brought  the  sealed  envelope 
of  the  county  vote  to  the  canvassing  board, 
and  Mr.  Bynum,  secretary,  testifies  that  he 
took  out  of  that  envelope  Defendant's  Exhib- 
it 2,  that  there  was  no  other  in  it,  and  that 
Exhibit  10  was  not  in  it,  and  Mr.  Foy  tes- 
tifies that  he  saw  Mr.  Bynum  take  Exhibit  2 
out  of  the  envelope. 

"Reynolds  further  testifies  on  his  direct 
examination  that  he  made  out  but  two  re- 
turns, Plaintiff's  Exhibit  10  and  Defend- 
ant's Exhibit  3,  and  perhaps  one  other  for 
Congress,  but  on  cross-examination,  when 
confronted  with  Defendant's  Exhibit  4,  he 
admits  that  he  filled  out  that  also.  He  also 
testifies  that  while  making  out  Exhibit  10, 
he  did  not  say,  'It  is  easy  to  think  one  thing 
and  write  another,'  in  which  he  is  contradict- 
ed by  Sidney  M.  Teague,  one  of  the  judges, 
and  Mr.  Langston  also  testifies  that  he  thinks 
Mr.  Reynolds  made  that  remark. 

"Also,  when  he  came  in  before  the  canvass- 
ing board,  he  testifies  that  he  walked  up  to 
the  table,  and  one  of  the  board,  he  thinks, 
passed  up  to  him  Exhibit  10,  and  he  said. 
There  is  nothing  wrong  about  this,'  and 
he  also  denies  pulling  out  of  his  pocket  Ex- 
hibit 10;  whereas  several  witnesses  for  Mr. 
Jones,  to  wit,  May,  Tavis,  Savage,  and 
Boyles,  and  several  witnesses  for  Mr.  Flynt, 
to  wit,  Foy,  Shamel,  Conrad,  Goode,  Hln- 
shaw,  and  others,  all  testify  that  he  first  got 
hold  of  the  regular  return,  Defendant's  Ex- 
hibit 2,  and  said,  'It  is  not  right,'  or  'It  is 
wrong,'  or  some  such  words,  and  Mr.  Ber- 
oth  and  Mr.  Stafford  testify  that  he  did  not 
get  it  (Exhibit  10)  off  the  table,  nor  was 
it  handed  to  him  from  the  table,  but  that 
he  pulled  it  out  of  his  pocket,  Mr.  Stafford 
saying  out  of  his  left  breast  coat  pocket, 
and  Mr.  Hlnshaw  testifies  that,  when  Mr 
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Reynolds  got  half  way  to  the  table,  on  com- 
ing In,  he  saw  the  paper  in  his  (Reynolds') 
hand;  and  Mr.  Crouse  testifies  that  that  pa- 
per was  not  on  the  table  prior  to  that  time. 
This,  with  other  evidence  on  that  point, 
shows  by  the  greater  weight  of  evidence  that 
Exhibit  10  was  brought  in  before  the  board 
by  Mr.  Reynolds. 

"In  filling  out  Defendant's  Exhibit  3-  he 
testifies  he  did  not  say,  'Now,  Doc.  (M.  E. 
Teague),  ain't  that  right?'  and  'Is  that  right?' 
but  Mr.  Langston  testifies  that  he  did  say  it 

"It  seems  to  me  a  matter  of  some  weight, 
if  not  of  considerable  weight,  that  Mr.  Rey- 
nolds suggested  that  the  tally  sheets,  espe- 
cially that  of  Mr.  Clodfelter,  be  left  on  the 
table  at  the  counting  of  the  votes  on  the 
night  of  the  election,  as  Mr.  Clodfelter  tes- 
tifies that  he  did;  and  again,  when  it  was 
suggested  before  the  canvassing  board,  In 
the  dispute  about  the  vote  at  Broadbay,  that 
the  tally  sheets  be  sent  for,  Mr.  Reynolds 
said  they  were  destroyed,  so  Mr.  Foy  testi- 
fies, and  Mr.  Bynum  says  he  thinks  Mr. 
Reynolds  said  they  were  destroyed.  Basing 
his  contention  that  Mr.  Jones  received  443 
votes  upon  his  Inspection  of  that  tally  sheet, 
and  several  of  his  party  friends  also  point- 
ing to  that  tally  sheet  as  the  source  of  their 
entries  on  tickets,  It  is  little  short  of  amaz- 
ing that  Mr.  Reynolds  did  not  see  to  it  that 
that  tally  sheet  was  safely  preserved. 

"He  is  also  contradicted  about  drinking 
liquor  that  night,  and  about  asking  some 
gentlemen  to  go  by  his  house  for  Wilkes  coun- 
ty corn,  and  on  other  minor  points  which 
appear  in  the  evidence,  but  which  I  do  not 
stop  to  mention. 

"It  is  also  very  significant  that  after  ad- 
mitting that  he  took  great  interest  in  the 
election,  and  while  contending  that  443  for 
Mr.  Jones  is  right  because  he  had  so  written 
it  that  night  from  Mr.  George  Clodfelter's 
tally  sheet,  as  he  says,  Mr.  Reynolds  then 
wrote  out  Defendant's  Exhibit  3,  which  shows 
for  Mr.  Jones  433,  written  and  in  figures, 
and  for  Mr.  Flynt  214,  written  and  in  figures, 
and  then  another,  Defendant's  Exhibit  4, 
which  shows  for  Mr.  Jones  443  written,  and 
433  in  figures. 

"It  seems  to  me  that  these  contradictions 
and  this  sort  of  action  can  only  be  accounted 
for  on  the  ground -that  Mr.  Reynolds'  memory 
is  treacherous,  and  on  the  further  ground 
that,  being  anxious  for  Mr.  Jones'  election, 
under  the  impulse  of  partisan  zeal  to  run  his 
vote  up,  he  somehow  or  other  got  these  fig- 
ures, 443,  Into  his  head,  and  under  the  force 
of  the  same  zeal  now  wishes  to  maintain 
them. 

"A  number  of  witnesses  on  both  sides  testi- 
fy that  Mr.  Reynolds  claimed  that  Mr.  Rom- 
inger  knew  how  the  vote  was  and  Insisted 
on  his  being  examined  before  the  board,  and 
yet  It  is  significant  that  Mr.  Rominger,  after 
being  sworn  as  a  witness  for  Mr.  Jones, 
was  not  examined,  although  he  was  one  of 
the  election  officers  who,  Mr.  Reynolds  claim- 


ed, knew  all  about  how  the  vote  was,  and 
whether  Mr.  Jones  received  443  votes;  and 
it  Is  also  noticeable  that  neither  of  the  judg- 
es of  election,  Mr.  Hoover  and  Mr.  Sidney 
Teague,  testified  as  to  what  the  vote  for 
Mr.  Jones  was,  although  both  were  examined 
for  Mr.  Jones. 

"These  two  judges  testify  that  they  heard 
no  declaration  of  the  result  of  the  vote  when 
the  counting  was  completed.  The  statute 
says,  The  counting  of  the  votes  shall  be  con- 
tinued without  adjournment  until  completed  . 
and  the  result  thereof  declared' ;  but  I  have 
not  been  able  to  find  any  decision  defining 
the  meaning  and  purpose  of  the  words,  'the 
result  thereof  declared.'  Whatever  its  mean- 
ing, I  do  not  think  it  can  mean  simply  a  decla- 
ration made  by  one  tallyman  to  another,  as 
Mr.  Clodfelter  says  he  did  to  Mr.  Teague 
alone,  as  they  added  up  the  tally  sheets,  al- 
though It  may  have  been  overheard  by  three 
or  four  men  standing  around,  Mr.  Reynolds, 
Mr.  Charlie  Teague,  Mr.  Sides,  and  Mr. 
Stewart,  as  appears  from  their  testimony. 

"Andrew  Stewart  (Exhibit  14),  Cicero  Jones 
(Exhibit  15),  S.  A.  Sides,  (Exhibit  16),  and 
J.  F.  Reynolds  (Exhibit  17),  all  testify  that 
they  saw  the  tally  sheet  of  Mr.  George  Clod- 
felter as  he  ran  up  the  vote,  and  it  showed 
443  for  Mr.  Jones,  and  that  they  severally 
took  it  down  on  said  exhibits.  While  it 
seems  to  me  that  it  would  be  competent  evi- 
dence for  one  present  at  the  counting  and 
figuring  by  the  judges  and  who  saw  and 
heard  what  they  said  at  the  time  of  the 
counting  and  figuring  and  saw  what  they 
actually  did  to  testify  to  it,  yet  it  will  be 
observed  that  the  testimony  clustering  round 
said  exhibits  and  the  entries  on  the  tickets 
are  based  on  what  Mr.  Clodfelter,  a  tally- 
man, said  and  did,  and,  in  the  absence  of 
the  tally  sheet,  I  am  in  grave  doubt  whether 
such  evidence  Is  competent  at  all,  and,  if 
competent,  its  weight  is  quite  another  mat- 
ter, and  declarations  by  bystanders  and  ex- 
cited partisans,  and  entries  made  by  them 
on  tickets  under  such  circumstances,  are,  I 
think,  entitled  to  but  little  weight  W.  A. 
Hege  testifies  that  he  got  the  vote  from 
Mr.  Clodfelter's  ticket,  443,  and  it  seems  to 
me  that  this  had  less  weight  than  the  ones 
last-above  mentioned.  What  J.  A.  Nicholson 
testifies  he  heard  George  Clodfelter  phone, 
and  what  Charlie  Clodfelter  heard  him  say 
in  the  store,  is  excluded  as  hearsay.  Mr. 
Cicero  Jones  testifies  that,  independent  of 
the  ticket,  he  remembers  the  vote  was  443 
for  Jones  and  214  for  Flynt,  but  how  he  got 
his  Information  does  not  appear.  Mr.  M.  E. 
Teague,  the  other  tallyman,  and  supporter  of 
Mr.  Jones,  and  who  must  have  known  what 
his  own  tally  sheet  showed,  filled  out  the 
official  returns  (Defendant's  Exhibit  2)  sent 
in  to  the  county  board  of  canvassers,  signed 
and  certified  by  election  officials,  showing 
for  Mr.  Jones  433  votes,  written  and  in  fig- 
ures, and  for  Mr.  Flynt  214  votes,  written 
and  in  figures;   and  Mr.  Reynolds  filled  out 
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Defendant's  Exhibit  3,  showing  for  Mr.  Jones 
433  votes,  written  and  in  figures,  and  for 
Mr.  Plynt  214  votes,  written  and  in  figures; 
and  both  of  these,  Exhibits  2  and  3,  were 
filled  out  and  signed  some  hours  after  the 
entries  on  the  tickets  as  aforesaid.  The 
sworn  election  officers,  when  they  signed  and 
certified  the  official  return  (Defendant's  Ex- 
hibit 2),  notwithstanding  some  carelessness  in 
signing  and  certifying  too  many  papers, 
must  have  known  and  seen  to  It  that  they 
were  sending  up  a  correct  return  of  the 
votes  cast  for  Mr.  Jones  and  Mr.  Flynt  to 
the  county  board  of  canvassers  at  this  pre- 
cinct, Broadbay,  which  return  shows  for  Mr. 
Jones  433  votes,  written  and  in  figures,  and 
for  Mr.  Flynt  214  votes,  written  and  in  fig- 
ures. 

"After  a  careful  consideration  and  weigh- 
ing of  all  the  evidence  that  particularly  spec- 
ified and  all  the  other  offered  by  Mr.  Jones, 
I  am  forced  to  the  conclusion  that  he  has 
failed,  by  a  preponderance  of  the  evidence, 
to  overthrow  the  prima  facie  case  made  in 
favor  of  Mr.  Flynt  on.  said  return » passed 
upon  by  the  canvassing  board. 

'1  therefore  find  as  a  fact  that  D.  A. 
Jones,  relator  of  plaintiff,  received  four  hun- 
dred and  thirty-three  (433)  votes,  and  that 
George  W.  Flynt,  defendant,  received  two 
hundred  and  fourteen  (214)  votes,  at  Broad- 
bay  precinct." 

The  referee  sustained  the  contention  of 
the  relator  as  to  Middle  Fork  precinct  No. 
1.  The  judge  confirmed  the  report  of  the 
referee,  and  rendered  judgment  in  behalf  of 
the  defendant,  and  the  relator  excepted  and 
appealed. 

The  assignments  of  error  relied  on  in  ap- 
pellant's brief  are:  (1)  That  the  referee 
held  that  the  decision  of  the  board  of  can- 
vassers made  out  a  prima  facie  case  in  favor 
of  the  defendant,  and  that  the  burden  of 
proof  was  on  the  relator,  and  that  he  had 
not  overcome  the  prima  facie  case  by  a  pre- 
ponderance of  the  evidence.  (2)  That  the 
referee  held  that  Exhibit  No.  2  was  the  orig- 
inal return,  and,  when  passed  on  by  the 
board  of  canvassers,  made  out  a  prima  facie 
case  for  the  defendant  (3)  That  the  referee 
failed  to  state  what  the  facts  were  as  to 
counting  the  votes  and  declaring  the  result 
on  the  night  of  the  election.  (4)  That  the 
referee  gave  no  weight  to  the  evidence  of 
certain  witnesses,  who  are  named.  (5)  That 
the  referee  held  that  the  evidence  of  certain 
witnesses,  who  are  named,  was  entitled  to 
but  little  weight.  (6)  That  the  referee  ad- 
mitted certain  evidence  offered  by  the  re- 
lator, and  said  he  had  grave  doubts  as  to 
Its  competency.  (7)  That  the  referee  said 
he  thought  the  evidence  of  one  witness  in- 
troduced by  the  relator  was  entitled  to  less 
weight  than  the  evidence  of  another  of  his 
witnesses.  (8)  That  there  was  no  more  evi- 
dence to  show  that  Exhibit  No.  2  was  the 
original  return  than  that  Exhibits  Nos.  10, 
3,  and  4  were  such.    (9)  That  as  there  were 


four  returns,  and  they  were  not  alike,  there 
could  be  no  prima  facie  case  in  behalf  of  the 
defendant.  (10)  That  the  referee  excluded 
the  evidence  as  to  what  occurred  when 
George  Clodfelter  phoned  to  Winston.  (11) 
That  the  referee  found  that  the  relator  re- 
ceived 433  votes  in  Broadbay  township.  (12) 
That  the  referee  declared  that  the  defendant 
had  been  elected  sheriff. 

A.  E.  Holton,  Lindsay  Patterson,  W.  P. 
Bynum,  and  R.  0.  Strudwick,  for  appellant. 
O.  B.  Watson,  E.  B.  Jones,  A.  H.  Eller,  and 
G.  H.  Hastings,  for  appellee. 

ALLEN,  J.  (after  stating  the  facta  as 
above).  The  controversy  between  the  par- 
ties Is  such  that  a  full  statement  of  the  facta 
is  necessary,  and,  when  this  is  considered, 
in  connection  with  the  assignments  of  error, 
it  demonstrates  that  the  issue  in  dispute  is 
one  of  fact,  and  not  of  law,  and  that  this 
has  been  decided  against  the  relator  by  the 
tribunal  selected  by  the  plaintiff  and  the  de- 
fendant 

[1]  The  board  of  canvassers  were  acting 
under  a  statute  (Rev.  §  4356)  which  made  it 
their  duty  "to  judicially  determine  the  result 
of  the  election,"  and  having  found  as  a  fact 
that  the  relator  received  433  votes  In  Broad- 
bay, and  that  the  defendant  was  duly  elect- 
ed, the  referee  properly  held  that  this  made 
out  a  prima  facie  case  for  the  defendant 
Bynum  v.  Com'rs,  101  N.  O.  412,  8  S.  E.  136; 
Gatling  r.  Boone,  98  N.  G.  573,  3  S.  E.  392; 
Wallace  v.  Salisbury,  147  N.  C.  58,  60  S.  E. 
713. 

[2]  In  any  event,  however,  the  burden  of 
proof  was  on  the  relator,  because  he  com- 
menced the  action  to  recover  the  ofllce  of 
sheriff,  and  he  alleges  that  the  defendant  is 
in  possession  of  the  office  and  that  be,  the 
relator,  received  a  majority  of  the  votes 
cast,  and  having  made  these  allegations,  the 
burden  was  on  him  to  prove  them. 

[3]  The  statute  (Rev.  §  4348)  seems  to  con- 
template but  one  original  return,  and  it  was 
as  competent  for  the  referee  to  determine 
which  was  the  original,  when  four  exhibits 
were  in  evidence,  each  of  which  might  be 
claimed  to  be  the  original,  as  it  was  for 
him  to  determine  any  other  fact,  and,  when 
identified  by  the  finding  of  the  referee,  the 
original  was  prima  facie  correct.  In  speak- 
ing of  an  election  return  in  Roberts  v.  Cal- 
vert, 98  N.  C.  585,  4  S.  E.  130,  the  court 
says:  "It  was  not  conclusive,  but  it  was 
official  and  strong  evidence.  It  appearing 
to  be  regular  proved  the  pertinent  facts  stat- 
ed in  it  prima  facie.  It  put  the  burden  on 
him  who  alleged  the  contrary  to  prove  It 
clearly." 

[4]  It  was  not  essential  to  the  integrity  of 
the  report  for  the  referee  to  find  the  facts 
as  to  what  occurred  when  the  votes  were 
counted  on  the  night  of  the  election  as  these 
incidents    were   merely   evidentiary   on   tho 
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principal  issue  of  the  number  of  votes  cast 
for  the  relator  and  the  defendant. 

[5,  6]  The  referee  was  acting  as  a  jury, 
with  power  to  find  the  facts,  and  it  was  his 
duty  to  weigh  the  evidence,  and  to  deter- 
mine on  which  side  it  preponderated,  and  to 
pass  on  the  credibility  of  witnesses.  In  or- 
der to  find  the  ultimate  fact  as  to  the  num- 
ber of  votes  cast,  it  was  necessary  and  prop- 
er for  him  to  settle  in  his  own  mind  wheth- 
er the  evidence  in  behalf  of  the  relator  pre- 
ponderated; whether  the  evidence  of  certain 
witnesses  was  entitled  to  no  weight;  wheth- 
er the  evidence  of  other  witnesses  was  en- 
titled to  but  little  weight;  whether  the  evi- 
dence of  one  witness  was  entitled  to  less 
weight  than  that  of  another,  and  the  fact 
that  he  told  what  he  thought,  cannot  affect 
the  report,  nor  Is  it  material  that  he  had 
grave  doubts  as  to  the  competency  of  certain 
evidence  which  he  admitted  and  considered. 

[7]  The  evidence  as  to  what  occurred  when 
George  Clodfelter  phoned  to  Winston  was 
properly  excluded.  George  Clodfelter  kept 
a  tally  sheet,  and,  after  the  votes  were  count- 
ed, some  one  marked  the  votes  for  sheriff 
on  a  ticket,  and  he  took  the  ticket  to  a  store 
to  phone  the  result  to  Winston.  It  was  so 
dark  in  the  store  that  he  could  not  read  the 
figures  on  the  ticket,  and  he  handed  it  to 
Luther  Snyder,  who  called  out  some  figures, 
and  Clodfelter  phoned  to  Winston.  Luther 
Snyder  was  not  a  witness  and  there  was 
no  evidence  that  he  called  out  the  figures  as 
they  appeared  on  the  ticket,  and  George 
Clodfelter  testified  that  he  did  not  remember 
what  the  figures  were  on  the  ticket,  nor  the 
figures  called  out  or  phoned  by  him.  The  re- 
lator offered  to  prove  the  figures  called  out 
by  Snyder  and  phoned  by  Clodfelter,  and  this 
was  excluded.  The  case  of  Propst  v.  Mathls, 
115  N.  C.  526,  20  S.  E.  710,  seems  to  be  di- 
rectly in  point.  In  that  case  the  plaintiff 
relied  on  a  will  as  a  part  of  his  title  of 
date  1853.  He.  offered  evidence  of  the  de- 
struction of  the  records  in  the  clerk's  office 
of  Burke  county  in  1865,  and  then  offered  to 
prove  that  he  went  to  the  clerk's  office  In 
1853,  and  that  the  clerk  read  the  will  to  him 
from  the  record,  and  its  contents,  and  the 
court  held  this  evidence  Inadmissible.  The 
case  of  Hart  v.  Railroad,  144  N.  C.  91,  56  S. 
E.  550,  12  Ann.  Cas.  706,  relied  on  by  the 
relator,  is  clearly  distinguishable,  because 
in  that  case  the  party  on  whose  statements 
the  paper  in  controversy  was  made  up  was 
examined  as  a  witness,  and  testified  that 
his  statements  were  correct,  and  the  decision 
rests  upon  the  principle  that,  "where  a  wit- 
ness testifies  that  he  has  truly  stated  to  a 
third  person  of  his  own  knowledge,  a  fact 
which  he  has  since  forgotten,  the  testimony 
of  such  third  party  as  to  what  the  statement 
was  is  competent." 

The  remaining  assignments  are  to  the  find- 
ing as  to  the  number  of  votes  cast  for  the 


relator,  which  we  cannot  review,  and  to  the 
conclusion  that  the  defendant  was  duly  elect- 
ed, which  follows  as  a  matter  of  course  from, 
the  facts  found. 
No  error. 


(W  N.  C.  286) 

GARRISON  et  ux.  r.  J.  I.  CASE  THRESH- 
ING MACH.  CO. 

(Supreme  Court  of  North  Carolina.    April  24, 

1912.) 

1.  Tbiai.  (I  352*)— Issues— Pleadings. 

In  an  action  for  damages  for  the  wrongful 
sale  of  land  under  mortgage  foreclosure,  issues 
tendered  by  the  defendant,  but  not  embracing 
the  questions  raised  by  the  pleadings,  were 
properly  rejected. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  840-842,  844,  845;    Dec  Dig.  *  352.*] 

2.  Trial  (|  352*)— Verdict— Issues. 

The  form  of  issues  to  be  submitted  to  the 
jury  is  within  the  discretion  of  the  judge,  pro- 
vided they  are  sufficient  to  determine  the  rights 
of  the  parties  and  to  support  the  judgment 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §|  840-842,  844,  845;    Dec.  Dig.  *  352.*! 


3.  Evidence    (§   444*) —Parol   Evidence  — 
Avoiding  Instrument. 

In  an  action  to  recover  damages  for  the 
wrongful  sale  of  land  under  foreclosure  of  a 
mortgage,  evidence  of  an  oral  agreement  that 
the  mortgage  and  note  secured  by  it  were  not 
to  take  effect  until  the  engine  for  which  they 
were  given  had  satisfactorily  stood  a  certain 
test,  and  that  the  engine  failed  to  stand  the  test, 
was  admissible;  the  rule  excluding  parol  evi-  x 
dence  of  the  contents  of  a  written  instrument 
not  excluding  evidence  to  show  that  the  in- 
strument never  had  any  existence  in  fact 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §|  1920-1944,   2049;    Dec   Dig.  $ 

444.*] 

4.  Mortgages  (f  216*)— Rights  of  Parties- 
Damages. 

Where  a  mortgage,  which  by  parol  agree- 
ment was  to  become  effective  only  under  cer- 
tain conditions  which  never  came  about,  was 
sold  by  the  mortgagee  to  an  innocent  purchaser 
for  value  before  maturity,  and  the  mortgaged 
land  was  taken  by  a  foreclosure  of  the  mort- 
gage, the  mortgagor  could  recover  the  value  of 
the  land  from  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  554-558;   Dec.  Dig.  f  216.*] 

Appeal  from  Superior  Court,  Rockingham 
County;    C.  C.  Lyon,  Judge. 

Action  by  John  A.  Garrison  and  wife 
against  the  J.  I.  Case  Threshing  Machine 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    No  error. 

This  action  was  brought  to  recover  dam- 
ages for  the  sale  of  certain  land  under  mort- 
gage, which  was  made  under  the  following 
circumstances:  The  plaintiffs  were  solicited 
by  two  agents  of  the  defendant  to  purchase 
one  of  Its  traction  engines;  they  represent- 
ing that  the  engine  would  haul  from  five  to 
eight  thousand  feet  of  green  lumber  over 
the  road  from  Mclver  to  Reidsville,  in  Rock- 
ingham county.  The  plaintiffs  declined  to 
buy  the  engine,  unless  it  would  do  this;  and 
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it  was  thereupon  agreed  that  they  should 
sign  the  usual  order  for  the  engine,  and  also 
notes  and  a  mortgage  to  secure  the  price, 
with  the  understanding  that  the  papers 
should  be  left  with  the  agents  and  held  by 
them  until  the  engine  was  tested,  and  It 
should  be  ascertained  that  it  would  haul  the 
lumber  as  represented,  and  that  the  papers 
should  not  take  effect  until  the  test  was 
made  and  the  representation  found  to  be 
true.  The  papers  were  accordingly  signed 
and  delivered  to  the  agents  under  said  agree- 
ment The  test  of  the  engine  was  made  by 
one  of  the  defendant's  engineers,  and  proved 
that  the  representation  was  utterly  false, 
and  that  the  engine  would  be  worthless  to 
the  plaintiffs.  The  defendant  transferred 
the  papers  for  value  and  before  maturity,  in 
violation  of  said  agreement,  to  the  Bank  of 
Racine,  and  the  bank  sold  the  land  under  the 
power  contained  in  the  mortgage,  after  the 
plaintiffs  had  refused  to  accept  the  engine 
and  demanded  a  return  of  the  papers,  with 
which  demand  the  defendant  refused  to  com- 
ply. 

The  court  submitted  issues  to  the  jury, 
which,  with  the  answers  thereto,  are  as  fol- 
lows: 

"(1)  Were  the  real  estate,  mortgage,  and 
contract,  referred  to  in  the  complaint,  signed 
and  placed  with  Bowden  and  Iseley,  or  either 
of  them,  under  the  agreement  and  condition 
precedent  that  the  papers  were  not  to  be 
delivered  to  the  defendant  and  become  opera- 
tive, unless  the  engine  should  meet  the  tests 
alleged  to  have  been  guaranteed  by  the  de- 
fendant that  it  would  meet?    Answer:   Yes. 

"(2)  Did  the  machine,  upon  the  test,  meet 
the  conditions  guaranteed  as  a  condition  pre- 
cedent to  the  delivery  of  the  contract  and 
mortgage  to  the  defendant?    Answer:  No. 

"(3)  Was  the  said  mortgage  taken  by  the 
defendant  and  thereafter  assigned  by  it  to  a 
bank,  in  violation  of  an  agreement  by  defend- 
ant that  it  would  not  treat  the  mortgage 
and  contract  as  being  executed,  unless  the 
engine,  upon  test  made,  came  up  to  the  stand- 
ard of  efficiency  guaranteed  by  defendant? 
Answer:    Yes. 

"(4)  Did  the  defendant  procure  the  deliv- 
ery of  the  contract  and  mortgage  to  Bowden 
and  Iseley  by  fraud,  as  alleged  in  the  com- 
plaint?   Answer:  Yes. 

"(5)  What  amount  was  due  the  said  bank 
at  the  time  it  received  said  mortgage?  An- 
swer:   $1,542. 

"(6)  What  was  the  amount  of  freight  paid 
by  the  plaintiffs  and  the  value  of  the  real 
estate  described  in  the  mortgage  at  the  time 
of  the  sale  of  the  property  to  satisfy  said 
mortgage?    Answer:   $2,081.00. 

"(7)  Could  the  plaintiffs  have  paid  off  the 
mortgage  and  have  redeemed  the  real  estate 
described  in  the  mortgage?     Answer:    No/9 

Judgment  was  entered  upon  the  verdict  for 
the  plaintiffs,  and  the  defendant  appealed. 


Johnston,  Ivie  &  Dalton  and  Dorman  Thomp- 
son, for  appellant.  P.  W.  Glidewell,  A.  L. 
Brooks,  J.  H.  Vernon,  and  E.  J.  Justice,  for 
appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  defendant  tendered  cer- 
tain issues,  and,  without  setting  them  out, 
it  is  sufficient  to  say  that  they  did  not  em- 
brace the  questions  raised  by  the  pleadings, 
and  were  therefore  properly  rejected  by  the 
court  Those  adopted  by  the  court  were  suffi- 
cient for  the  defendant  to  present  its  conten- 
tions and  to  develop  its  case;  and  this  is  all 
that  could  be  asked.  The  form  of  the  issues 
are  within  the  discretion  of  the  judge,  pro- 
vided they  are  sufficient  to  determine  the 
rights  of  the  parties  and  to  support  the  judg- 
ment Roberts  v.  Baldwin,  155  N.  G.  276,  71 
S.  E.  319;  Clark  v.  Guano  Co.,  144  N.  C. 
71,  56  S.  E.  858,  119  Am.  St  Rep.  931 ;  Klm- 
berly  v.  Howland,  143  N.  C.  398,  55  S.  E.  778* 
7  L.  R.  A.  (N.  S.)  545;  Fields  v.  Bynum,  156. 
N.  C.  413,  72  S.  E.  449. 

[3]  We  also  think  that  the  testimony  of 
the  plaintiffs,  as  to  the  transactions  and 
dealings  between  them  and  defendant's  agents 
was  competent  It  does  not  fall  within  the 
rule  excluding  parol  evidence  of  the  contents 
of  a  written  instrument,  and  requiring  the 
production  of  the  paper.  This  is  not  an  ac- 
tion for  the  breach  of  a  written  •  contract; 
but  the  theory  upon  which  it  rests  is  that 
the  instrument  was  never  delivered,  and  this 
is  the  principal  question  in  the  case.  If  the 
.contract  had  been  executed,  or  the  writing 
delivered  to  the  agents,  with  the  under- 
standing that  it  should  presently  take  effect 
the  plaintiff  could  not  by  parol  evidence, 
contradict  or  vary  its  terms.  Moffitt  v. 
Maness,  102  N.  C.  457,  9S.  B.  399.  But  this 
is  not  what  was  proposed  to  be  done;  but, 
on  the  contrary,  the  purpose  was  to  show 
that  the  contract  never  had  any  existence  in 
fact  The  case  is  governed,  in  all  its  features, 
by  Pratt  v.  Chaffin,  136  N.  C.  350,  48  S.  EL 
768,  and  Bowser  v.  Tarry,  156  N.  O.  35,  72 
S.  E.  74. 

In  the  case  last  cited,  Justice  Hoke,  quoting: 
from  Walker  v.  Venters,  148  N.  C.  388,  62  S. 
E.  510,  and  commenting  upon  the  same  and 
other  cases,  says:  "Even  when  a  contempo- 
raneous oral  stipulation  would  be  otherwise- 
received,  because  it  too,  was  a  part  of  the 
contract  this  will  not  be  allowed  when  it  con- 
tradicts the  portion  of  the  agreement  which  is 
reduced  to  writing.  This  is  well  stated  by  the 
present  Chief  Justice  in  Walker  v.  Venters,  as 
follows:  'It  is  true  that  a  contract  may  be 
partly  in  writing  and  partly  oral,  except  when 
forbidden  by  the  statute  of  frauds,  and  in 
such  case  the  oral  part  of  the  agreement  may 
be  6hown;  but  this  is  subject  to  the  well-es- 
tablished rule  that  a  contemporaneous  agree- 
ment shall  not  contradict  that  which  is  writ* 
ten.    The  written  word  abides.'    While  this 


SO) 


MEETZE  v.  SOUTHERN  EXPRESS  00. 


823 


position  is  unquestioned,  It  is  also  fully  un- 
derstood that,  although  a  written  instrument, 
purporting  to  be  a  definite  contract,  has  been 
signed  and  delivered,  it  may  be  shown  by  parol 
evidence  that  such  delivery  was  on  condition 
that  the  same  was  not  to  be  operative  as  a 
contract  until  the  happening  of  some  con- 
tingent event ;  and  this  on  the  idea,  not  that 
a  written  contract  could  be  contradicted  or 
varied  by  parol,  but  that,  until  the  specified 
event  occurred,  the  instrument  did  not  be- 
come, a  binding  agreement  between  the  par- 
ties. It  never  in  fact  became  their  contract. 
The  principle  has  been  applied  with  us  in 
several  well-considered  decisions,  as  in  Pratt 
v.  Chaffin,  136  N.  0.  350  [48  S.  E.  768],  Kelly 
v.  Oliver,  113  N.  0.  442  [18  S.  E.  698],  Pennl- 
man  v.  Alexander,  111  N.  G.  427  [16  S.  E. 
408],  and  Is  now  very  generally  recognized." 
And  in  Ware  v.  Allen,  128  U.  S.  590,  9  Sup 
Ct  174,  32  L.  Ed.  563,  the  court  held  that 
"parol  evidence  Is  admissible,  in  an  action 
between  the  parties,  to  show  that  a  written 
Instrument,  executed  and  delivered  by  the 
party  obligor  to  the  party  obligee,  absolute 
on  its  face,  was  conditional,  and  not  intend- 
ed to  take  effect  until  another  event  should 
take  place." 

It  is  said  in  Anson  on  Contracts  (Am.  Ed.) 
p.  31S:  "The  parties  to  a  written  contract 
may  agree  that,  until  the  happening  of  a 
condition,  which  is  not  put  in  writing,  the 
contract  is  to  remain  inoperative."  The  prin- 
ciple is  a  familiar  one,  and  is  directly  appli- 
cable to  the  facts  of  this  case.  It  has  been 
well  stated,  in  its  application  to  similar 
facts,  by  Judge  Devens,  in  Wilson  v.  Powers, 
131  Mass.  539,  as  follows:  "The  manual  de- 
livery of  an  Instrument  may  always  be  prov- 
ed to  have  been  on  a  condition  which  has  not 
been  fulfilled,  in  order  to  void  its  effect. 
This  is  not  to  show  any  modification  or  al- 
teration of  the  instrument,  but  that  it  never 
became  operative,  and  that  Its  obligation 
never  commenced."  And  also  by  Grompton, 
J.,  in  Pym  v.  Campbell,  6  Ed.  &  Bl.  88,  thus: 
"If  the  parties  had  come  to  an  agreement, 
though  subject  to  a  condition  not  shown  in 
the  agreement,  they  could  not  show  the  con- 
dition, because  the  agreement  on  the  face  of 
the  writing  would  have  been  absolute  and 
could  not  be  varied;  but  the  finding  of  the 
jury  is  that  this  paper  was  signed  on  the 
terms  that  it  was  to  be  an  agreement  if 
Abernathie  approved  of  the  invention,  not 
otherwise.  I  know  of  no  rule  of  law  to  estop 
parties  from  showing  that  a  paper,  purport- 
ing to  be  a  signed  agreement,  was  in  fact 
signed  by  mistake,  or  that  it  was  signed  on 
the  terms  that  it  should  not  be  an  agreement 
till  money  was  paid,  or  something  else  done." 
Those  two  cases  were  cited  with  approval 
in  Pratt  v.  Ghaffin,  supra.  See,  also,  1  El- 
liott on  Ev.  |  575 ;  Gazzam  v.  Insurance  Go., 
155  N.  G.  330,  71  S.  E.  434.  As  practically 
all  of  the  defendant's  exceptions  are  based 


upon  a  misapprehension  of  this  rule,  as  the 
one  controlling  the  case,  they  cannot  be  sus- 
tained. 

We  do  not  think  that  the  trial  judge  ex-. 
pressed  any  opinion  upon  the  facts.    He  was 
merely  stating  the  contentions  of   the  re- 
spective parties  in  that  part  of  the  charge 
to  which  this  exception  was  taken. 

[4]  As  the  defendant  passed  the  papers  to 
an  Innocent  purchaser  for  value,  and  plain- 
tiffs cannot  recover  the  land,  they  are  en- 
titled to  be  compensated  by  the  defendant 
for  the  loss  they  have  sustained  by  its 
wrongful  act,  which,  in  this  case,  is  the 
value  of  the  land.  Sprinkle  v.  Wellborn,  140 
N.  G.  163,  52  S.  E.  666,  3  I*  R.  A.  (N.  S.)  174, 
111  Am.  St.  Rep.  827 ;  Hale  on  Damages,  72. 

It  Is  unnecessary  to  discuss  the  exceptions' 
relating  to  the  fourth  issue,  as,  without  thi» 
issue,  the  verdict  is  sufficient  to  support  the 
judgment  (Sprinkle  v.  Wellborn,  supra), 
though  we  think  they  are  without  merit,  as 
there  was  some  evidence  of  the  fraud. 

No  error. 

(91  S.  C.  379) 

MEETZE  v.  SOUTHERN  EXPRESS  CO. 

(Supreme  Court  of  South  Carolina.     May  £ 

1912.) 

Gabbibbs    (S    37* )  —  Express    Companies  - 
Failure  to  Trace  Shipment— Action  fob 
Penalty. 

Under  Garmack  Amendment  Act  of  Con- 

Eress  1906  (Act  June  29,  1906,  c  3591,  §  7, 
4  Stat  595  [U.  S.  Comp.  St  Supp.  1909,  p. 
1166]),  which  makes  an  initial  carrier  of  an 
interstate  shipment  of  freight  liable  for  in- 
jury to  the  shipment  on  a  connecting  line,  and 
under  Act  Feb.  15,  1910  (26  St  at  Large,  p. 
717),  authorizing  recovery  of  a  penalty  against 
a  carrier  for  failing  to  trace  and  inform  con- 
cerning a  shipment  oyer  its  line,  there  can  be 
no  recovery  against  an  express  company  as  an 
initial  carrier  of  an  interstate  shipment  for 
failing  to  trace  and  inform  concerning  the 
package. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §§  95,  927;   Dec  Dig.  {  37.*] 

Hydrick  and  Watts,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  John  S.  Wilson,  Judge. 

Action  by  Mrs.  G.  E.  Meetze  against  the 
Southern  Express  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  case  dismissed. 

Barron,  Moore,  Barron  &  McKay  and  J. 
Nelson  Frierson,  all  of  Columbia,  for  appel- 
lant Rembert  &  Monteith,  of  Columbia,  for 
respondent 

FRASER,  J.  This  is  an  action  by  the 
''plaintiff  for  the  sum  of  $50  penalty  for  fail- 
ing to  trace  and  inform  in  regard  to  package 
shipped  over  defendant's  line  on  December 
15,  1910."  Judgment  was  obtained  for  the 
loss  of  the  package,  and  a  subsequent  action 
was  brought  for  the  penalty  under  the  act 
of  the  General  Assembly  of  South  Carolina 
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1910,  p.  717.  The  action  was  brought  in  the 
magistrate's  court,  where  judgment  for  the 
penalty  was  obtained.  The  defendant  appeal- 
ed to  the  circuit  court.  The  circuit  court 
sustained  the  magistrate,  and  the  defendant 
again  appealed  to  this  court 

Mrs.  C.  E.  Meetze  lives  in  Columbia,  S.  C, 
and  shipped  a  parcel  from  that  place  by  ex- 
press to  Mrs.  B.  F.  Cantey  at  Williston, 
N.  D.  This  is  unquestionably  within  the 
law  thr.t  governs  interstate  commerce.  The 
regulation  of  interstate  commerce  is  within 
the  control  of  the  federal  government,  and 
when  it  undertakes  to  regulate  a  matter  of 
interstate  commerce,  its  regulations  are  ex- 
clusive. Where  shipments  passed  through 
the  hands  of  several  carriers,  it  was  always 
hard,  and  sometimes  impossible,  in  case  of 
loss  or  damage,  for  the  shipper  to  fix  the  re- 
sponsibility. In  order  to  remedy  this  evil, 
Congress  adopted  what  is  known  as  the  "Car- 
mack  Amendment"*  in  1906  (Act  June  29, 
1906,  c.  3591,  §  7,  84  Stat.  595  [U.  S.  Comp. 
St  Supp.  1909,  p.  1166]),  whereby  it  is  pro- 
vided "that  any  common  carrier,  *  *  * 
receiving  property  for  transportation  from  a 
point  in  one  state  to  a  point  in  another  state, 
shall  issue  a  receipt  or  bill  of  lading  there- 
for and  shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage  or  injury  to 
such  property  caused  by  it  or  by  any  common 
carrier,  railroad  or  transportation  company 
to  which  such  property  may  be  delivered, 
or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule,  or 
regulation  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company 
from  the  liability  hereby  imposed:  Provid- 
ed, that  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
has  under  existing  law." 

The  state  statute,  under  which  this  action 
was  brought,  was  passed  subsequently  and 
cannot  be  included  in  the  proviso.  The  state 
statute  of  1910  affords  the  means  of  answer- 
ing the  question  in  intrastate  shipment:  Who 
is  liable?  The  federal  statute  in  interstate 
shipments  answers  the  question  before  it  is 
asked.  It  says  the  receiving  carrier  is  lia- 
ble.   The  first  exception  is  sustained. 

The  first  exception  being  sustained,  the 
other  questions  do  not  fairly  arise. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  is  reversed,  and 
the  case  dismissed. 

GARY,  0.  J.,  concurs.  WOODS,  J.,  con- 
curs in  the  result  HYDRICK  and  WATTS, 
JJ.,  dissent 

WOODS,  J.  (concurring  in  the  result). 
This  action  was  brought  by  the  plaintiff,  the 
shipper  of  a  package  from  Columbia,  S.  C, 
to  Williston,  N.  D.,  against  the  defendant, 
the  initial  carrier,  to  recover  the  penalty  of 
950,  provided  by  the  state  statute  of  1910 
(26  Stat  717),  for  failure  to  pay  the  loss  or 


damage  or  trace  the  property  and  inform 
the  person  interested  when,  where,  and  by 
which  carrier  the  said  property  was  lost, 
damaged,  or  destroyed  within  40  days. 

The  federal  statute  known  as  the  "Car- 
mack  Amendment"  provides  that,  in  such 
shipments  as  this,  the  initial  carrier  shall 
be  liable  at  all  events  for  the  loss  or  dam- 
age. This  statute,  without  doubt,  covers  the 
subject  of  the  liability  of  the  initial  carrier; 
and  the  later  statute  of  the  state  providing 
an  additional  or  different  liability  by  impos- 
ing a  penalty  for  failure  to  pay  for  the  loss 
or  damage,  or  to  trace  and  locate  the  loss 
or  damage  and  give  Information  to  the  per- 
son interested,  must  yield  to  the  federal  stat- 
ute. Hence  there  can  be  no  recovery  in  this- 
suit  for  the  penalty  against  the  initial  car- 
rier. The  case  does  not  require  an  expres- 
sion of  opinion  as  to  whether  the  state  stat- 
ute is  not  of  force  in  so  far  as  It  relates 
to  terminal  and  intermediate  carriers,  and  on 
that  important  point  I  think  the  court  should 
expressly  reserve  its  opinion. 

HYDRICK,  J.  (dissenting).  I  cannot  agree 
that  there  Is  any  conflict  between  section 
1710  of  the  Code  of  Laws  of  1902,  as  amend- 
ed by  the  act  of  1910,  and  the  Carmack  amend- 
ment The  Carmack  amendment  makes  the 
Initial  carrier  liable  at  all  events,  but  it 
does  not  pretend  to  interfere  with  the  right 
of  action  which  the  holder  of  the  bill  of 
lading  had  against  the  carrier  actually  ia 
default  On  the  contrary,  In  express  terms, 
it  saves  to  him  that  right  of  action.  For 
various  reasons — especially  for  reasons  of 
convenience — the  holder  of  the  bill  of  lading 
may  prefer  to  prosecute  his  right  of  action 
against  the  carrier  who  lost  destroyed,  or 
damaged  his  goods,  because  that  may  be  the 
carrier  nearest  to  him.  Take  the  present 
case  for  illustration.  The  plaintiff  sent  her 
sister  a  Christmas  present  When  it  failed 
to  reach  its  destination,  she  might  well  have 
said  to  her  sister:  "I  have  given  you  the 
present,  but  I  do  not  care  to  incur  the  trou- 
ble and  expense  of  litigating  with  the  ex* 
press  company  to  recover  its  value  for  you." 
On  the  other  hand,  the  sister  living  in  North 
Dakota  might  have  concluded  that  the  in- 
convenience and  expense  would  be  too  great 
for  her  to  come  to  South  Carolina  and  sue 
the  initial  carrier  for  its  value.  But  if  she 
could  have  ascertained  that  the  terminal  car- 
rier, at  her  own  home,  had  lost  the  goods,  and 
was  liable  to  her,  she  would  have  undertaken 
to  enforce  her  rights  there  at  less  trouble  and 
expense.  There  may  be  other  reasons  why  the 
holder  of  the  bill  of  lading  would  find  it  to  hi* 
advantage  to  sue  the  defaulting  instead  of  the 
initial  carrier.  The  initial  carrier  has  the 
means  whereby  he  can,  In  most  instances, 
readily  and  at  little  trouble  or  expense  trace 
the  shipment  and  ascertain  when,  where, 
and  by  which  carrier  it  was  lost,  damaged, 
or  destroyed;  but  if,  after  exercising  due 
diligence  in  that  behalf,  it  fails  to  do  so,  it 
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1s  excused.  On  the  other  hand,  the  holder  of 
the  bill  of  lading  has  no  means  whatever  of 
getting  the  desired  information.  There  is 
nothing  in  the  interstate  commerce  law,  in- 
cluding the  Carmack  amendment,  upon  the 
subject  of  requiring  the  initial  carrier  to 
give  the  holder  of  the  bill  of  lading  this  In- 
formation. Therefore  Congress  has  not  un* 
•dertaken  to  regulate  that  subject.  That  it 
is  within  the  power  of  the  state  to  do  so, 
until  Congress  does  take  jurisdiction  of  the 
subject-matter  by  appropriate  legislation,  is 
well  settled  by  the  decisions  of  this  court 
-and  the  Supreme  Court  of  the  United  States. 

WATTS,  J.,  concurs. 


(91  S.  O.  104) 

JOYNER  r.  ATLANTIC  COAST  LINE  R.  CO. 

-(Supreme  Court  of  South  Carolina.    March  25, 

1912.) 

1.  Trial  (§  228*)— Instructions— Requests. 

The  court  may  charge  the  law  of  the  case 
in  its  own  language. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  509-612,  526;  Dec  Dig.  §  228.*] 

2.  Trial   (f  260*)— Instructions  —  Abstract 
Instructions. 

If  the  court  has  fully  covered  the  law  of 
the  case  in  the  instruction,  it  need  not  charge 
any  abstract  question  of  law  or  give  other 
charges  already  covered. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  651-659;   Dec.  DigM8  260.*] 

3.  Appeal  and  Error  (f  1064*)— Harmless 
Error. 

The  trial  judge  stated  that  defendant's  re- 
quests to  charge  were  all  on  the  facts,  but 
"I  have  no  objection  to  reading  them,"  and 
after  reading  them  he  stated,  "That  is  correct 
as  applied  to  the  case  in  which  it  was  affirmed 
"by  our  Supreme  Court,"  and  further  stated  the 
facts  on  which  the  request  was  predicated  were 
questions  of  fact  in  the  present  case,  and  aft- 
er reading  over  other  requests,  the  court  stat- 
ed, 4<Th1s  is  correct,"  and  as  to  another  re- 
quest he  stated  that  all  the  matters  of  fact 
covered  therein  were  for  the  jury  on  the  prin- 
ciples of  law  as  they  had  been  charged,  and  he 
also  stated,  as  to  another  request,  "That  is 
true  as  an  abstract  proposition,  but  the  facts 
upon  which  it  was  predicated  were  left  to 
the  jury.  Held,  that  any  error  in  stating  that 
the  requests  were  on  the  facts  was  not  preju- 
dicial, since  the  trial  judge  virtually  charged  all 
of  the  requests  leaving  the  facts  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4219,  4221^224;  Dec. 
Dig.  §  1064.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Berkley  County;  R.  W.  Memminger,  Judge. 

Action  by  M.  Joyner  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  following  is  the  charge  of  the  court, 
with  the  requests  to  charge  and  the  court's 
ruling  thereon,  and  the  exceptions  taken  by 
•defendant: 

"This  case  presents  for  you  gentlemen  a 
very  plain  and  simple  issue,  which  you  have 
to  solve  on  the  facts  which  are  entirely  for 


your  determination.  The  business  of  the 
court  is  to  charge  you  such  principles  of 
law  by  which  you  are  to  be  governed  in 
considering  the  case.  In  this  case  there  are 
but  one  or  two  principles  of  law  involved, 
and  they  are  easily  explained.  The  charge 
brought  by  Mr.  Joyner  against  the  railroad 
Is  that  the  railroad  negligently  killed  his 
horse,  that  they  failed  to  exercise  due  care, 
that  they  brought  about  the  death  of  his 
horse,  and  that  they  are  responsible  for  the 
value  of  the  horse,  which  he  alleges  is 
$150.  The  law  requires  of  the  railroad  com- 
pany toward  the  horse  the  exercise  of  due 
care.  To  do  that  which  a  reasonably  pru- 
dent and  careful  person  would  have  done, 
and  not  to  do  that  which  a  reasonably  pru- 
dent and  careful  person  would  not  have 
done,  and  it  is  all  for  you  to  say  whether 
they  have  exercised  due  care,  under  all  the 
facts  in  this  case,  toward  the  horse.  If  they 
have  failed,  if  the  evidence  satisfies  you  by 
the  greater  weight  that  something  should 
have  been  done,  in  the  exercise  of  due  care 
by  a  railroad  company,  which  would  have 
avoided  the  injury  to  the  horse,  then  they 
have  failed  in  the  duty  which  the  law  im- 
poses on  them,  and  the  law  gives  you  this 
rule  by  which  you  are  to  be  governed.  Where 
the  killing  of  the  stock  has  been  proved  to 
have  been  done  by  the  railroad  company, 
where  it  has  been  proved  that  the  killing 
was  the  result  of  a  collision  with  a  rail- 
road train,  then  the  law  raises  the  presump- 
tion that  the  killing  was  caused  by  the  neg- 
ligence of  the  railroad  company,  and  that 
presumption  exists  until  it  is  overcome  by 
evidence  showing  that  they  did  exercise  due 
care.  If  you  have  the  killing  of  the  stock 
by  the  railroad  company  and  nothing  more, 
that  would  fix  the  blame  of  the  killing  on 
the  railroad  company.  If  you  have  all  the 
testimony,  then  you  are  to  decide  whether 
the  railroad  company  has  exercised  due 
care.  If  you  decide  that  the  railroad  com- 
pany has  failed  to  exercise  due  care,  and 
that  they  ought  to  pay  for  the  stock,  then 
the  question  is  how  much  are  they  to  pay, 
and  you  go  on  and  take  the  testimony  and 
fix  the  value  of  the  stock,  not  to  exceed  the 
$150  asked  for.  You  say  either,  *We  find 
for  the  defendant,'  if  the  plaintiff  has  not 
made  out  his  case,  'We  find  for  the  defend- 
ant,' or  if  you  decided  that  Mr.  Joyner  has 
made  out  his  case  by  the  greater  weight  of 
the  testimony,  and  is  entitled  to  recover, 
then  you  will  say,  'We  find  for  the  plaintiff 
so  much  money,'  writing  out  the  amount  in 
words  and  not  in  figures,  not  to  exceed  $150. 
That  is  the  whole  case,  gentlemen,  and  it 
is  for  you  to  decide.  Either,  'We  find  for 
the  plaintiff  so  much  money,'  or,  'We  find  for 
the  defendant.'  You  sign  your  name  at  the 
bottom  of  this  blue  paper  with  the  word 
foreman,  and  the  date.  I  will  give  you  the 
one   marked,    'Original.*     This  other  paper 
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is  the  answer  of  the  defendant  railroad  com- 
pany. They  come  in  and  deny  that  they  are 
responsible  for  the  death  of  the  horse,  that 
is  what  is  called  the  'answer.' 

"Mr.  Cohen:  About  the  requests  to  charge, 
your  honor. 

"His  Honor:  They  are  all  on  the  facts, 
but  I  have  no  objection  to  reading  them. 

"First.  If  the  train  was  running  at  a  law- 
ful rate,  and  had  the  customary  appliances, 
and  force  of  trainmen,  and  the  stock,  seen 
by  the  engineer,  or  might  with  due  care  have 
been  seen,  was  so  close  that  the  train  could 
not  be  stopped  in  time  to  avoid  striking  it, 
then  the  plaintiff  cannot  recover.  That  is 
correct  as  applied  to  the  case  in  which  it 
was  affirmed  by  our  Supreme  Court;  but  it 
is  a  question  of  fact  for  you  to  decide,  in 
this  case,  whether  by  the  stopping  of  the 
train  they  could  have  avoided  the  injury,  or 
whether  by  the  exercise  of  due  care  they 
could  have  avoided  the  injury  to  the  horse. 

"Second.  To  excuse  the  company,  on  the 
ground  that  the  killing  was  accidental,  It 
is  not  enough  to  show  that  it  was  not  inten- 
tional; it  must  be  shown  to  have  occurred 
unavoidably  and  without  the  least  fault  on 
the  part  of  the  engineer.    That  is  correct 

"Third.  The  jury  must  find  for  the  plain- 
tiff, unless  the  company,  by  proof  of  the 
particular  manner  or  circumstance  under 
which  the  cattle  were  killed,  rebut  the  pre- 
sumption of  negligence.    That  is  correct 

"Fourth.  The  presumption  of  negligence 
is  not  rebutted  by  the  mere  production  of 
evidence  on  the  part  of  the  company,  unless 
such  evidence  is  sufficient  to  rebut  this  pre- 
sumption, by  making  out  affirmatively  a  case 
of  accident  But  if  it  is  sufficient  to  rebut 
this  presumption,  the  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  the  de- 
fendant I  charge  you  that  those  are  all 
matters  of  fact  for  you  gentlemen  to  set- 
tle in  the  light  of  the  principles  of  law  that 
you  have  been  charged. 

"Fifth.  If  the  defendant's  evidence  over- 
throws the  prima  facie,  and  makes  out  af- 
firmatively a  case  of  accident,  the  presump- 
tion is  gone,  and  the  plaintiff  must  fail. 
That  is  correct  as  an  abstract  proposition, 
and  the  facts  are  all  for  you  to  decide  in 
this  case.  That  case  which  thiB  was  cited 
from  was  decided  long  before  the  Constitu- 
tion of  1895,  which  prohibited  the  judge 
from  charging  a  jury  on  the  facts. 

"Take  the  record  and  go  out  and  decide 
the  case. 
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'Exceptions. 

'(1)  Because  the  judge  erred  In  charging 
the  jury  as  follows:  'If  they  have  failed,  if 
the  evidence  satisfies  you  by  the  greater 
weight  that  something  should  have  been 
done,  in  the  exercise  of  due  care  by  a  rail- 
road company,  which  would  have  avoided 
the  injury  to  the  horse,  then  they  have  failed 
in  the  duty  which  the  law  imposes  on  them, 
and  the  law  gives  you  this  rule  by  which  you  | 


are  to  be  governed.  Where  the  killing  of 
the  stock  has  been  proved  to  have  been  done 
by  the  railroad  company,  where  it  has  been 
proved  that  the  killing  was  the  result  of  a 
collision  with  a  railroad  train,  then  the  law 
raises  the  presumption  that  the  killing  was 
caused  by  the  negligence  of  the  railroad  com- 
pany, and  that  presumption  exists  until  it 
is  overcome  by  evidence  showing  that  they 
did  exercise  due  care.  If  you  have  the  kill- 
ing of  the  stock  by  the  railroad  company 
and  nothing  more,  that  would  fix  the  blame 
of  the  killing  on  the  railroad  company.  If 
you  have  all  the  testimony,  then  you  are  to 
decide  whether  the  railroad  company  has 
exercised  due  care.'  The  error  assigned  be- 
ing that,  the  complaint  in  this  action  having 
alleged  that  the  killing  was  negligent  the 
plaintiff  should  have  been  held  to  a  proof  of 
facts  constituting  negligence,  and  the  law 
which  raises  a  presumption  of  negligence 
from  the  mere  fact  of  killing  did  not  apply 
in  this  case. 

"(2)  Because  the  judge  erred  in  ruling 
upon  the  defendant's  requests  to  charge,  as 
follows:  They  are  all  on  the  facts,  but  I 
have  no  objection  to  reading  them.'  The 
error  assigned  being  that  the  requests  to 
charge  presented  by  the  defendant  were  not 
on  the  facts,  but  contained  propositions  of 
law  applicable  to  the  case,  and  the  remarks 
of  the  judge  were  prejudicial  to  the  defend- 
ant, in  that  the  jury  might  infer  therefrom 
that  they  were  not  to  consider  the  requests 
to  charge  as  stating  the  law  of  the  case  to 
them. 

"(3)  Because  the  judge  erred  In  ruling  as 
follows,  upon  the  defendant's  first  request  to 
charge:  .That  is  correct  as  applied  to  the 
case  In  which  it  was  affirmed  by  our  Su- 
preme Court,  but  it  is  a  question  of  fact  for 
you  to  decide  in  this  case,  whether  by  the 
stopping  of  the  train  they  could  have  avoid- 
ed the  injury,  or  whether  by  the  exercise  of 
due  care  they  could  have  avoided  the  injury 
to  the  horse.'  The  error  assigned  being  that 
such  request  did  not  embody  a  question  of 
fact  hut  stated  a  proposition  of  law  appli- 
cable to  the  case. 

"(4)  Because  the  judge  erred  In  ruling  upon 
defendant's  fourth  request  to  charge  as  fol- 
lows: 'I  charge  you  that  those  are  all  mat- 
ters of  fact  for  you  gentlemen  to  settle  in 
the  light  of  the  principles  of  law  that  you 
have  been  charged.'  The  error  assigned  be- 
lng  that  the  proposition  of  law  requested 
by  the  defendant  did  not  embody  a  charge 
upon  the  facts,  but  was  a  statement  of  law 
applicable  to  the  case. 

"(5)  Because  the  judge  erred  In  ruling  upon 
the  defendant's  fifth  request  to  charge  as 
follows:  That  is  correct  as  an  abstract  prop- 
osition, and  the  facts  are  all  for  you  to  de- 
cide in  this  case.  That  case  which  this  was 
cited  from  was  decided  long  before  the  Con- 
stitution of  1895,  which  prohibited  the  judge 
from   charging  a  jury  on  the  facts.'     The 
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■error  assigned  being  that  the  proposition  re- 
quested by  the  defendant  was  not  an  abstract 
proposition,  but  was  applicable  to  the  case, 
and  was  also  a  charge,  not  upon  the  facts, 
hut  a  statement  of  the  proposition  of  law." 

Mordecal  &  Gadsden,  Butledge  &  Hagood, 
and  Octavus  Cohen,  for  appellant  E.  J. 
Dennis,  for  respondent 

WATTS,  J.  This  action  was  brought  to 
recover  damages  for  the  alleged  wrongful 
killing  of  stock,  the  property  of  plaintiff. 
The  allegation  of '  the  complaint  was  the 
plaintiff  owned  and  was  in  possession  of  a 
horse  which  casually  and  without  the  fault 
of  the  plaintiff  strayed  on  the  track  of  the 
•defendant,  and  that  the  defendant  by  Its 
agents  and  servants,,  not  regarding  its  duty 
in  that  respect  so  carelessly  ran  and  man- 
aged a  locomotive  that  the  same  ran  against 
the  horse  and  killed  it  The  defendant  in- 
terposed a  general  denial,  and  a  further 
plea  that  the  injury  to  the  horse  was  due  to 
the  sole  negligence  of  the  plaintiff,  and  in 
-a  separate  defense  pleaded  contributory  neg- 
ligence. Upon  the  trial  of  the  case  a  ver- 
dict was  rendered  for  the  plaintiff.  Defend- 
ant appeals,  and  by  five  exceptions  questions 
the  correctness  of  the  judge's  charge,  and 
refusal  to  charge  requests  as  asked  for  by 
the  defendant  Let  the  judge's  charge  and 
•defendant's  request  to  charge,  together  with 
the  judge's  remarks  thereon,  and  defendant's 
exceptions,  be  set  out  in  the  report  of  the 
<case.  As  to  the  exceptions  Nos.  1,  2,  and  3 
■of  defendant's  request  to  charge,  we  think 
they  were  taken  under  a  misapprehension, 
for  we  find  the  following  at  the  close  of  his 
honor's  charge:  "Mr.  Cohen:  About  the  re- 
quest to  charge,  your  honor.  His  Honor: 
They  are  all  on  the  facts,  but  I  have  no  ob- 
jection to  reading  them."  He  then  read 
them,  and  after  reading  them  said:  "That  is 
•correct  as  applied  to  the  case  in  which  it 
was  affirmed  by  our  Supreme  Court;  but  it 
is  a  question  of  fact  for  you  to  decide,  in 
this  case,  whether  by  the  stopping  of  the 
train  they  could  have  avoided  the  injury,  or 
whether  by  the  exercise  of  due  care  they 
could  have  avoided  the  injury  to  the  horse." 
After  reading  over  the  second  and  third  re- 
quests, he  said,  'This  is  correct"  After 
reading  the  fourth  request,  he  Instructed  the 
jury  that  all  matters  of  fact  were  for  them 
to  settle  by  the  principles  of  law  laid  down 
as  they  had  been  charged.  By  reference  to 
his  charge  it  will  be  seen  that  he  had  in  his 
own  language  fully  Instructed  the  jury  as  to 
the  law  in  the  case,  and  subsequently  charg- 
ed the  first  and  fourth  requests  of  defendant, 
and  explicitly  charged  the  second  and  third 
requests  of  defendant  As  to  the  fifth  re- 
quest he  charged  it  as  correct  It  is  true  he 
said,  "That  is  true  as  an  abstract  proposi- 
tion" ;  but  he  left  the  facts  for  the  jury  to 
decide.     An    examination    of    the    judge's 


charge  as  a  whole  will  show  that  he  fully 
charged  the  jury  as  to  the  law  applicable 
to  the  case  and  left  the  facts  to  them. 

[1,  2]  It  is  the  duty  of  the  court  to  declare 
the  law  of  the  case,  and  he  has  a  right  to 
do  so  in  his  own  language,  and  when  he  fully 
discharges  this  duty  he  is  not  compelled  to 
charge  any  abstract  questions  of  law,  or 
even  sound  propositions  of  law,  applicable 
to  the  case  if  he  has  already  covered  the 
ground. 

[3]  Even  if  the  judge  erred  in  saying  the 
requests  presented  were  on  facts,  and  not  a 
proposition  of  law,  it  was  not  prejudicial, 
as  he  virtually  charged  them  all,  leaving  the 
facts  for  the  jury.  We  think  there  was  no 
error  on  part  of  the  circuit  judge; .  that  the 
exceptions  are  technical,  wanting  in  merit 
and  defendant  was  in  no  manner  prejudiced 
by  remarks  of  circuit  judge. 

Exceptions  overruled.    Judgment  affirmed. 

GARY,  C.  J.,  and  WOODS,  HTDRICK, 
and  FRASER,  JJ.,  concur. 


(91  S.  C.  439) 

DAVIS  et  al.  r.  REYNOLDS,  t 

(Supreme  Court  of  South  Carolina.     May  7, 

1912.) 

L  Appeal  and  Ebbob  (§  837*)— Scope  of 
Review. 

In  determining  whether  a  motion  for  a 
nonsuit  was  properly  refused,  the  Supreme 
Court  can  consider  the  evidence  introduced  by 
defendant  as  well  as  that  introduced  by  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §(  3262-3278;  Dec.  Dig.  § 
837.*] 

2.  Trial  (§5  142,  143*)— Direction  of  Ver- 
dict. 

Where  the  testimony  is  conflicting  and 
more  than  one  inference  could  be  drawn  there- 
from, a  verdict  should  not  be  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  337,  342,  343;   Dec  Dig.  §§  142,  143.*] 

3.  Trover  and  Conversion  (5  48*)— Meas- 
ure of  Damages. 

In  an  action  for  the  conversion  of  stand- 
ing timber  which  plaintiff  had  purchased  of 
defendant,  the  measure  of  damages  is  the  high- 
est market  value  of  the  timber  from  the  time 
of  the  conversion  to  the  time  of  trial 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Dec  Dig.  f  48.*] 

4.  Appeal  and  Error  (g  215*)— Reserva- 
tion of  Questions  for  Review— Errone- 
ous Instructions. 

An  alleged  error,  in  charging  that  punitive 
damages  might  be  recovered,  cannot  be  re- 
viewed, where  the  court's  attention  was  not 
called  to  the  fact  that  the  pleadings  did  not 
justify  such  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1309-1314;  Dec  Dig.  { 
215.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County ;  S.  W.  O.  Shipp,  Judge. 

"To  be  officially  reported." 

Action  by  S.  U.  Davis  and  others  against 
J.  E.  Reynolds.    From  a  Judgment  on  a  ver- 
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diet  for  plaintiffs,  defendant  appeals.     Re- 
versed, and  new  trial  granted. 

J.  W.  Johnson,  of  Marlon,  for  appellant. 
Livingston  &  Gibson,  of  Dillon,  and  W.  F. 
Stackhouse,  of  Marlon,  for  appellees. 

WATTS,  J.  This  Is  the  second  appeal  in 
this  case.  The  first  appeal  is  reported  in  77 
S.  C.  255,  57  S.  E.  850.  It  was  then  tried 
before  Judge  Ernest  Gary  and  a  jury,  and 
the  verdict  set  aside  by  him  and  a  new  trial 
granted.  It  was  then  tried  before  Judge 
Shipp  and  a  jury,  and  a  verdict  rendered  for 
the  plaintiff  for  $650. 

[1, 2]  At  close  of  testimony,  defendant  ask- 
ed the  court  to  grant  a  nonsuit  or  direct  a 
verdict,  on  the  grounds  set  forth  in  the  case, 
in  his  favor.  Both  motions  were  refused. 
As  to  the  nonsuit,  there  was  some  testimony 
to  go  to  the  jury  from  the  plaintiffs,  and  in 
considering  a  motion  for  a  nonsuit  this  court 
can  examine  all  of  the  testimony  introduced 
in  the  case,  both  that  of  plaintiffs  and  de- 
fendants. Dupuy  v.  Williams,  74  S.  E.  381, 
and  cases  therein  cited  in  Chief  Justice 
Gary's  opinion  in  that  case.  As  to  the  mo- 
tion to  direct  verdict,  there  was  a  conflict 
of  testimony,  and  more  than  one  inference 
could  be  drawn  from  it,  and  it  is  the  pe- 
culiar province  of  the  jury  to  pass  upon 
just  such  issues,  and  there  was  no  error  on 
the  part  of  the  circuit  judge  in  refusing  the 
motion. 

[3]  The  plaintiff's  first  and  sixth  excep- 
tions question  the  correctness  of  the  circuit 
judge's  charge  as  to  the  law  which  should 
govern  the  jury  in  measuring  damages,  if 
they  should  find  for  the  plaintiffs.  These 
exceptions  are:  First.  "Because  his  honor 
erred,  it  is  respectfully  submitted,  in  charg- 
ing defendant's  tenth  request  to  charge,  which 
was  as  follows:  'That  the  measure  of  dam- 
ages In  this  action,  so  far  as  the  standing 
timber  is  concerned,  is  the  amount  of  the 
purchase  money  in  the  timber  at  the  time  of 
alienation,  with  legal  interest  from  the  date 
they  were  deprived  of  the  property.'  Where- 
as, he  should  have  charged  that  the  measure 
of  actual  damages  in  this  action,  so  far  as 
the  standing  timber  is  concerned,  is  the  mar- 
ket value  of  the  said  timber  in  its  condi- 
tion at  the  time  and  place  at  which  plaintiffs 
were  deprived  of  same,  with  legal  interest 
from  the  date  they  were  deprived  of  same, 
If  they  were  deprived  of  same,  by  acts  of 
defendant"  Sixth  exception:  "That  his  hon- 
or erred  in  charging  the  jury  as  follows: 
'Under  the  statute  law  of  this  state,  the 
measure  of  damages  would  be  the  purchase 
price  of  the  timber,  so  much  of  it  as  was 
standing,  with  interest  at  the  legal  rate  on 
that  sum.  from  the  time  that  the  plaintiffs 
were  notified  by  Kreamer  and  Kintzing  of 
their  purchase  of  the  land.'  Whereas,  he 
should  have  charged  them,  it  is  respectfully 
submitted,  that  we  have  no  statute  law  in 


this  state  covering  the  law  of  this  case  on 
this  subject,  and  that  the  measure  of  actual 
damages  in  this  action,  so  far  as  the  stand- 
ing timber  is  concerned,  Is  the  market  value 
of  the  said  timber  in  its  contention  at  the 
time  and  place  at  which  plaintiffs  were  de- 
prived of  the  same,  with  legal  interest  from 
the  date  they  were  deprived  of  the  same, 
if  they  were  deprived  of  the  same  by  acts 
and  conduct  of  defendant,  or  certainly  the 
market  value  of  said  timber  at  the  nearest 
market,  in  its  condition  at  the  time  and  place 
at  which  plaintiffs  were  deprived  of  the  same, 
with  legal  interest  from  the  date  they  were 
deprived  of  same,  if  they  were  deprived  of 
same  by  a.cts  and  conduct  or  the  defendant" 
We  deem  it  unnecessary  to  consider  the 
other  exceptions  in  the -case,  as  the  first  and 
sixth  exceptions  must  be  sustained,  as  the 
law  as  laid  down  by  Judge  Shipp  was  erro- 
neous. Wherever  there  is  a  wrongful  taking 
and  conversion  of  property,  the  jury  may- 
give  the  highest  market  value  from  the  time 
of  the  taking  up  to  the  time  of  the  trial. 
The  rule  applicable  to  cases  of  this  character 
is  well  stated  In  Gregg  v.  Bank,  72  S.  C. 
464,  52  S.  E.  197,  110  Am.  St  Rep.  633.  Mr. 
Justice  Woods,  as  the  organ  of  the  court, 
says:  "The  defendant  next  submits,  if  it  was 
liable  at  all,  the  jury  should  have  been  con- 
fined in  estimating  damages  to  the  value  of 
the  property  at  the  time  of  conversion,  and  it 
was  error  to  charge:  'In  a  case  of  conver- 
sion of  personal  property  the  jury  may  give 
the  highest  market  value  up  to  the  time  of 
the  trial.'  It  will  be  observed  the  instruction 
was  not  that  the  plaintiff  in  all  cases  of  con- 
version is  entitled  to  recover  the  highest  mar- 
ket value  up  to  the  time  of  trial,  but  that 
the  jury  may  adopt  that  as  the  measure  of 
damages.  This  was  a  correct  statement  of 
the  law  as  laid  down  in  this  state  in  Carter 
v.  Du  Pre,  18  S.  C.  179.  The  just  measure 
in  some  circumstances  may  be  the  value  at 
the  time  of  conversion,  as  was  considered 
by  the  court  in  Reynolds  v.  Witte,  13  S.  C. 
9  [36  Am.  Rep.  678].  In  other  circumstances 
the  just  measure  might  clearly  be  the  high- 
est market  value,  and  the  jury  may  adopt  the 
one  or  the  other  according  to  their  view  of 
the  justice  of  the  case.  No  doubt  if  either 
measure  were  capriciously  adopted,  the  cir- 
cuit judge  would  have  the  power  to  relieve 
against  injustice  by  ordering  a  new  trial. 
For  instance,  if  the  conversion  were  made 
under  a  bona  fide  claim  of  right,  without 
grievous  wrong  or  oppression,  and  it  ap- 
peared reasonably  certain  the  plaintiff  would 
have  sold  about  the  time  of  the  conversion, 
manifest  Injustice  would  have  been  done  to 
make  an  erroneous  sporadic  rise  in  the  mar- 
ket price,  due  to  abnormal  conditions  occur- 
ring long  after  the  conversion,  the  measure 
of  damages.  On  the  other  hand,  to  give 
only  the  value  at  the  time  of  the  conversion 
would,  in  some  circumstances,  be  equivalent 
to  requiring  the  owner  of  the  property  to 
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sell  his  property  at  a  time  and  for  a  price 
fixed  by  a  wrongdoer." 

[4]  As  to  defendant's  exception  to  charge 
of  judge  as  to  punitive  damages,  no  motion 
was  made  for  nonsuit  or  direction  of  ver- 
dict on  this  ground,  neither  was  his  atten- 
tion called  to  the  fact  there  was  no  allega- 
tion of  such  damages  in  complaint,  and  this 
issue  Is  not  before  us;  but  in  new  trial  the 
point  can  be  made  if  defendant  be  so  advised. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  granted. 

GARY,  0.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur.  FRASER,  J.,  concurs  in  the  re- 
sult 

(91  S.  C.  884) 

LOVE  et  ai  v.  DORMAN  et  aL 

(Supreme  Court  of  South  Carolina.     May  4, 

1912.) 

1.  Appeal  and  Erbob  ({  273*)— Assignments 
of  Ebbob— Sufficiency. 

On  an  appeal  from  a  decree  for  an  inter- 
vener, an  exception,  which  complains  of  the 
action  of  the  judge  in  reversing  a  finding  of  a 
referee  and  that  the  judge  "should  have  con- 
firmed said  report  and  dismissed  the  claim'*  of 
the  intervener,  is  too  general  for  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1620-1630;  Dec  Dig.  ft 
273.«] 

2.  Judgment  (§  291*)— Transcript  to  Court 
of  Record. 

Code  Civ.  Proc.  1902,  §  87,  provides  that 
a  magistrate,  on  the  demand  of  a  party  in 
whose  favor  he  shall  have  rendered  Judgment, 
shall  give  a  transcript  thereof,  which  may  be 
docketed  in  the  circuit  court  of  the  county 
where  rendered,  which  shall  constitute  it  a 
judgment  of  the  circuit  court.  Held,  that  the 
statute  requires  a  filing  of  the  transcript  of 
the  judgment  and  not  of  the  summons,  plead- 
ings, and  proceedings,  which,  while  the  basis 
of,  are. not  the  judgment  itself,  and  such  mat- 
ters need  not  be  shown. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  573-577;   Dec.  Dig.  §  291.*] 

3.  Judgment  (ft  474*)— Collateral  Attack 
—  Judgment  op  Magistrate  —  Filing  in 
Circuit  Court. 

Under  Code  Civ.  Proc.  1902,  ft  87,  which 
provides  that  on  the  filing  of  a  transcript  of  a 
judgment  of  a  magistrate  in  the  circuit  court 
the  judgment  "shall  be  a  judgment  of  the  cir- 
cuit court,"  such  a  judgment  becomes  a  judp 
ment  of  a  court  of  record  and  general  juris- 
diction, and  cannot  be  attacked  collaterally,  but 
only  by  direct  proceeding. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  ft  909;    Dec.  Dig.  |  474.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Ernest  Gary,  Judge. 

Action  by  W.  P.  Love  and  others  against 
Nannie  J.  Dorman  and  others,  in  which  L. 
D.  Chllds  intervened.  From  a  decree  for  in- 
tervener, plaintiffs  appeal.     Affirmed. 

Butler  &  Hall,  for  appellants.  J.  C.  Otts, 
for  respondent 

FRASER,  J.  "This  was  originally  an  ac- 
tion by  the  plaintiffs  against  the  defendants, 


who  were  the  heirs  at  law  of  Jas.  G.  Xove, 
deceased,  to  partition  the  lands  of  the  de- 
ceased. Under  the  decree  of  the  court,  the 
lands  were  ordered  to  be  sold  for  partition 
and  division  among  the  parties  in  interest. 
After  the  lands  had  been  sold,  and  the  pro- 
ceeds partially  paid  out,  claim  was  made  by 
the  attorney  for  L.  D.  Childs,  the  respondent 
herein,  that  he  held  two  Judgments  which  had 
been  'transcripted'  to  the  circuit  court  from 
the  magistrate  court  of  J.  R.  Poole,  magis- 
trate, and  that  said  judgments  were  liens  on 
the  proceeds  in  the  hands  of  the  clerk  of  the 
court,  Cherokee  county.  The  clerk  in  his  re- 
port to  the  presiding  judge  recited  the  above 
claim,  and  showed  further  that  he  had  on 
hand  the  sum  of  $65.30  arising  out  of  the 
proceeds  of  the  first  installment  paid  on  the 
real  estate  sold  by  him,  and  which  was  held 
subject  to  the  validity  of  the  claim  of  the 
said  L.  D.  Childs'  judgment  Thereupon,  on 
motion  of  the  attorney  for  the  plaintiffs  and 
other  heirs  at  law  of  J.  G.  Love,  deceased, 
against  whom  the  said  judgments  were  alleg- 
ed to  have  been  obtained,  an  order  was  ob- 
tained from  the  circuit  court,  directing  and 
requiring  that  the  said  L.  D.  Childs  be  made 
a  party  to  the  action,  and  that  he  file  a 
pleading  in  the  cause  setting  up  his  alleged 
rights  under  said  judgments,  with  leave  to 
the  other  parties  to  file  such  pleadings  in  re- 
ply as  might  be  deemed  proper,  and  in  said 
order  it  was  referred  to  the  clerk  of  court 
to  take  testimony  and  to  report  on  all  issues 
of  fact  and  law.  Pursuant  to  this  order,  L. 
D.  Childs  filed  an  answer  setting  up  said 
judgments,  as  shown  by  the  record  herein, 
to  which  the  plaintiffs  and  heirs  at  law  of 
J.  G.  Love  filed  a  reply.  Upon  the  issues  so 
made,  the  clerk,  after  due  notice,  held  a  ref- 
erence and  took  such  testimony  as  was  of- 
fered and  filed  his  report  thereon,  recom- 
mending that  the  claim  of  !L.  D.  Childs  be 
rejected,  on  the  grounds  set  out  in  his  re- 
port To  this  report  the  attorney  for  L.  D. 
Childs  filed  exceptions.  The  matter  came 
on  to  be  heard  before  his  honor,  Judge  Er- 
nest Gary,  who  reversed  the  report  of  the 
referee  and  ordered  the  sum  of  money  in 
dispute  to  be  paid  to  the  said  L.  D.  Childs. 
upon  grounds  stated  in  his  order.  From  this 
order  the  appellants  gave  due  notice  of  ap- 
peal to  the  Supreme  Court." 

The  order  of  his  honor,  Judge  Ernest 
Gary,  is  as  follows:  'This  matter  comes  be- 
fore me  on  exceptions  to  the  report  of  the 
referee,  who  found  that  it  did  not  appear 
from  the  record  that  the  magistrate  who 
gave  the  original  judgment  had  jurisdiction 
of  the  defendant.  I  hold  that  if  the  juris- 
dictional defects  do  not  appear  on  the  face 
of  the  record,  the  record  cannot  be  attack- 
ed collaterally;  and  such  defect,  if  there  be, 
must  be  taken  advantage  of  by 'direct  pro- 
ceeding. It  does  not  appear  from  the  tran- 
script that  the  magistrate  court  was  without 
jurisdiction,  and  I  cannot  hold  in  a  collateral 
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proceeding,  In  the  absence  of  the  original 
record,  that  jurisdiction  was  lacking." 

The  following  is  the  transcript  of  judg- 
ment: 

"Name  of  parties  against  whom  judgments 

have  been  obtained:  J.  G.  Love.    ,  At> 

torney. 

"Name  of  parties  in  favor  of  whom  judg- 
ments have  been  obtained:  L.  D.  Childs. 
Wallace  &  Otts,  Attorneys. 

"Damages  and  Costa 

Amount  of  judgment: 

Principal $37  50 

Interest 3  75 

Costs 1  65 


Amount  forward 

Amount  brought  forward. 
Total  costs  and  disbursements. 


$42  90 


•o 


««1 


'Filed  on  the  17th  day  of  March,  1899. 

'Filed  in  my  office  17th  March,  at  Sunny- 
side,  S.  C,  1890.  I  certify  that  the  forego- 
ing is  a  correct  transcript  from  the  docket 
of  judgment  kept  in  my  office.  J.  Rufus 
Poole,  Magistrate.    [Seal.] 

"Judgment  signed,  sealed,  and  enrolled 
July  27,  1903.  J.  Eb.  Jeffries,  O.  C.  O.  and 
G.  S.  [Seal  of  Clerk  of  Circuit  Court,  Chero- 
kee County,  South  Carolina.] 

"Judgment  Roll  No.  428." 

From  this  order  the  appellants  appealed 
because,  it  is  said,  his  honor,  the  circuit 
judge,  erred  in  not  holding  that  the  judg- 
ments were  void,  because  it  failed  to  show 
<a)  that  a  summons  and  complaint  were  is- 
sued by  the  magistrate,  (b)  that  they  were 
served  on  J.  G.  Love,  (c)  that  the  action  was 
brought  in  the  county  in  which  J.  G.  liove 
resided  at  the  time  of  the  commencement  of 
the  action,  (d)  that  J.  G.  Love  answered,  de- 
murred, or  served  notice  of  appearance,  or 
in  any  way  submitted  himself  to  the  jurisdic- 
tion of  the  magistrate's  court,  or  (e)  that  a 
trial  was  ever  had.  (2)  That  the  circuit 
judge  erred  in  holding  that  the  transcript 
could  not  be  attacked  in  a  collateral  pro- 
ceeding. (3)  In  sustaining  the  alleged  judg- 
ment, in  that  section  182  of  the  Code  of  Civil 
Procedure  requires  that  where  pleadings  set 
up  the  judgment  of  the  court  of  special  or 
limited  jurisdiction,  and  the  same  is  contro- 
verted, the  party  pleading  shall  be  bound  on 
the  trial  to  establish  all  facts  conferring  ju- 
risdiction, and  that  the  same  was  not  done 
in  this  case.  (4)  That  the  circuit  judge,  for 
the  reasons  hereinabove  given,  erred  in  re- 
versing the  referee,  but  should  have  confirm- 
ed said  report  and  dismissed  the  claim  of 
the  said  L.  D.  Childs,  the  respondent  therein. 

[1]  The  fourth  exception  is  too  general  for 
consideration.  All  the  other  exceptions  raise 
but  a  single  point,  and  that  is  whether  it  is 
necessary  for  the  transcript  of  judgment  to 
show  the  jurisdictional  facts  or  not 

[2]  Section  87,  Code  of  Civil  Procedure, 
provides:  "A  magistrate,  on  the  demand  of  a 


party  in  whose  favor  he  shall  have  rendered 
a  judgment,  shall  give  a  transcript  thereof 
which  may  be  filed  and  docketed  in  the  office 
of  the  circuit  court  of  the  county  where  the 
judgment  was  rendered.  The  time  of  the  re- 
ceipt of  the  transcript  by  the  clerk  shall  be 
noted  thereon  and  entered  in  the  abstract  of 
judgments,  and  from  that  time  the  judgment 
shall  be  a  judgment  of  the  circuit  court." 
It  will  be  observed  that  the  thing  to  be  filed 
in  the  circuit  court  is  a  "transcript  thereof"; 
that  is,  a  transcript  of  the  judgment  It 
does  not  require  the  filing  of  the  original  pa- 
pers in  the  cause,  but  simply  a  transcript  of 
the  judgment  The  summons,  complaint,  an- 
swer, proof  of  service,  and  proceedings, 
while  the  basis  of  the  judgment,  are  not  the 
judgment  It  may  have  been  wise  if  the 
Legislature  had  required  the  filing  of  the 
original  papers,  but  the  statute  does  not  re- 
quire It,  and  this  court  has  no  power  to 
amend  the  statute,  however  desirable  or  wise 
such  an  amendment  may  be. 

[3]  The  transcript,  when  filed,  "shall  be  a 
judgment  of  the  circuit  court,"  which  is  a 
court  of  record  and  general  jurisdiction  and 
takes  equal  rank,  or  rather  is  a  judgment  of 
the  circuit  court,  and  as  long  as  It  continues 
to  be  a  judgment  of  the  circuit  court,  must 
be  treated  as  other  judgments  of  the  circuit 
court  are  treated.  It  cannot  be  attacked  col- 
laterally, but  only  in  a  direct  proceeding  in 
the  cause;  that  is,  by  a  motion  in  the  cause 
to  set  it  aside. 

The  cases  of  Barron  v.  Dent,  17  S.  C.  75, 
and  Benson  v.  Carrier,  28  S.  C.  119,  5  S.  E. 
272,  were  cases  in  which  the  original  papers 
were  filed,  instead  of  a  transcript,  and  they 
are  not  authority  here. 

The  recent  case  of  New  York  Life  Insur- 
ance Company  v.  Mobley,  73  S.  EL  1032,  is 
full  authority  for  the  position  that  judgment 
of  the  circuit  court  can  only  be  attacked  in 
a  direct  proceeding,  issued  for  that  purpose, 
when  the  jurisdictional  defect  does  not  ap- 
pear upon  the  face  thereof. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed  and 
the  appeal  herein  dismissed. 

GARY,  C.  J.,  and  WOODS,  HYDRICK, 
and  WATTS,  JJ.t  concur. 


(138  Ga.  8) 

DAVIS  v.  DAVIS. 
(Supreme  Court  of  Georgia.     April  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Contempt   (§  40*)—  Divorce   (§  269*)  — 

Alimony— Attachment. 

Attachments  for  contempt  are  either  civil 
or  criminal,  or  both. 

(a)  In  the  former,  the  attachment,  being 
remedial,  is  merely  to  compel  obedience  to  an 
order  requiring  the  payment  of  money,  or  to 
do  some  act  for  the  benefit  of  a  party  litigant, 
and  where  the  party  ordered  fails  to  comply, 
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not  out  of  disrespect  to  the  court,  but  for  oth- 
er causes  within  or  without  his  control. 

(b)  In  the  latter,  the  attachment  is  for  dis- 
respectful or  contumacious  conduct  towards 
the  court,  and  is  punitive. 

(c)  Where  a  party  litigant  to  an  application 
filed  by  his  wife  against  him  for  alimony  is 
ordered  by  the  court  to  pay  a  certain  amount 
to  his  wife  as  temporary  alimony,  and  he  fails 
to  pay  the  amount  so  ordered  to  be  paid,  and 
on  a  rule  nisi  to  show  cause  before  the  judge 
why  he  should  not  be  attached  for  contempt, 
and  the  failure  to  pay  as  set  out  by  the  re- 
spondent's answer  tended  to  show  that  it  was 
not  caused  by  disrespect  to  the  court,  but 
solely  because  he  could  neither  borrow  the 
money,  mortgage  or  sell  enough  of  his  property 
to  raise  the  amount,  although  he  had  en- 
deavored to  do  so,  and  had  requested  libelant's 
attorney  to  have  the  sheriff  to  levy  on  a  suffi- 
ciency of  his  property  to  make  the  amount  or- 
dered to  be  paid,  which  was  done,  and  the  sum 
so  paid  was  more  than  sufficient  to  pay  the 
present  demands,  and  also  for  several  future 
payments,  and  this  was  done  before  the  rule 
was  made  absolute,  held,  that  the  court  erred 
in  ordering  the  respondent  to  jail  for  an  in- 
definite period  for  contempt 

(d)  It  is  error  for  the  court  to  order  a  cer- 
tain sum  to  be  paid  by  a  respondent  for  tem- 
porary alimony  and  other  sums  to  be  paid  at 
future  intervals,  and  provide  that,  if  the  fu- 
ture payments  were  not  made  at  the  time  spec- 
ified, then  the  sheriff  might  remand  the  re- 
spondent to  jail  until  the  same  were  paid;  no 
provision  being  made  in  the  order  for  a  hearing 
by  the  respondent  before  being  adjudged  in 
contempt  and  committed  to  jail. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  fi  122-124;  Dec.  Dig.  §  40;*  Di- 
vorce, Cent  Dig.  if  756-763;  Dec.  Dig.  § 
269.*] 

2.  Divorce  (§  269*)  —Alimony  —  Contempt 
Proceedings. 

Where  a  rule  nisi  is  served  upon  one  or- 
dered, but  who  failed,  to  pay  temporary  ali- 
mony, and  who  alleges  that  ht>.  intended  no 
contempt  of  the  court,  and  that  he  has  not  paid 
the  alimony  for  reasons  beyond  his  control, 
and  requests,  among  other  things,  in  his  an- 
swer that  the  amount  of  temporary  alimony 
ordered  paid  in  future  be  reduced,  and  where 
it  appears  from  the  judge's  order  that  he  said 
nothing  about  the  application  for  reduction  of 
alimony,  held,  that  the  judge  erred  in  holding 
the  respondent  in  contempt,  and  ordering  him 
sent  to  jail  for  an  indefinite  imprisonment,  sub- 
ject to  enforcement  by  the  sheriff,  if  the  re- 
spondent did  not  make  prompt  payments  in 
the  future.  Held,  further,  that  the  judge  will 
not  be  directed  to  reduce  the  amount  of  ali- 
mony, where  it  appears  that  the  application 
for  its  reduction  was  merely  incidental  to  and 
embodied  as  a  part  of  the  contempt  proceed- 
ings, and  no  evidence  was  introduced  showing 
that  such  reduction  should  be  granted. 

(a)  In  such  a  case,  the  defendant  can,  if  he 
so  desires,  file  an  application  to  have  the  order 
granting  temporary  alimony  modified. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  756-763;  Dec  Dig.  5  269.*] 

3.  Contempt  (J  66*)— Appeal  and  Ebbob— 
Pbocbedinos  Afteb  Transfer  of  Cause- 
Nature  and  Form— Assignment  of  Ebbob. 

From  a  judgment  in  a  case  of  attachment 
for  contempt,  a  writ  of  error  may  be  brought 
to  the  Supreme  Court  in  the  same  manner  as 
in  injunction  cases;  and  where  the  judge  upon 
the  hearing  adjudged  the  defendant  in  con- 
tempt, and  directed  that  he  be  imprisoned 
therefor,  an  assignment  of  error  is  sufficiently 
definite  when  set  out  as  follows:  "To  which 
order  in  adjudging  plaintiff  in  error  to  be  in 
contempt  of  court,  and  in  refusing  to  modify 


and  reduce  the  amount  of  alimony,  the  plaintiff 
in  error  then  and  there  excepted,  and  now  ex- 
cepts, and  assigns  the  same  as  error,  and  says 
that  the  court  erred  in  adjudging  the  plaintiff 
for  being  in  contempt,  and  erred  in  refusing 
to  reduce  said  judgment  for  alimony." 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  §§  213-215,  223-237,  865;  Dec  Dig. 
i  66.*] 

Error  from  Superior  Court,  Screven  Coun- 
ty; B.  T.  Rawlings,  Judge, 

Suit  by  Mrs,  Lecie  Davis  against  J.  A. 
Davis.  From  a  judgment  adjudging  respond- 
ent in  contempt,  and  ordering  that  he  be 
committed  to  the  common  jail  without  bail 
or  mainprize,  he  brings  error.    Reversed. 

Mrs,  Lecie  Davis  filed  her  petition  for  di- 
vorce against  her  husband  J.  A.  Davis,  on 
the  ground  of  cruel  treatment,  and  also  pe- 
titioned the  court  for  temporary  alimony 
for  herself  and  minor  daughter,  who  lacked 
only  a  few  weeks  of  being  21  years  of  age. 
The  hearing  was  before  the  judge  on  the 
sworn  petition  and  answer  and  the  testimony 
of  the  plaintiff  and  defendant  A  schedule 
of  the  defendant's  property  was  set  forth 
by  the  plaintiff,  who  alleged  it  was  worth 
something  like  $25,000  or  $30,000.  The  de- 
fendant did  not  attempt  to  avoid  the  pay- 
ment of  a  reasonable  sum  for  alimony  to 
the  wife,  but  insisted  that  the  property  he 
owned  was  not  worth  more  than  $13,000,  up- 
on which  there  was  a  mortgage  of  $8,000, 
and  that  he  also  owed  other  debts.  In  ad- 
dition to  this,  he  alleged  that  he  could  earn 
little  or  nothing  by  his  present  efforts,  hav- 
ing recently  lost  an  arm  in  a  cotton  gin.  On 
the  other  hand,  he  alleged  that  he  had  edu- 
cated his  daughter  at  the  Girls'  Normal  and 
Industrial  College  at  Milledgeville;  that  she 
was  strong  and  capable  of  earning  a  living, 
and  was  at  that  time  within  a  few  weeks  of 
arriving  at  age,  when  he  would  no  longer 
be  legally  responsible  for  her  maintenance 
and  support;  that  the  mother  was  likewise 
strong  and  well,  and  could  earn  a  livelihood. 

After  hearing  the  oral  testimony  of  the 
husband  and  wife,  which  was  conflicting, 
the  trial  judge  ordered  the  respondent  to 
pay  the  applicant  $60  per  month,  as  tempo- 
rary alimony,  and  $150  as  attorney's  fees. 
Failing  to  pay  the  amount  ordered,  a  rule 
was  Issued  against  the  respondent,  at  the  in- 
stance of  his  wife,  requiring  him  to  show 
cause  why  he  should  not  be  attached  as  in 
contempt  of  court  for  failing  to  pay  alimony 
as  required  by  the  order.  To  this  rule,  the 
respondent  made  a  sworn  answer,  which  was 
not  traversed  or  contradicted  by  oral  testi- 
mony, and  alleged  the  respondent's  inability 
to  raise  the  money  by  loan,  sale  of  his  prop- 
erty, or  otherwise,  though  he  had  attempted 
to  do  so,  and  that  he  had  pointed  out  to  the 
sheriff  sufficient  of  the  property  belonging  to 
him  to  make  the  sum  required,  and  caused 
the  same  to  be  sold  lor  the  purpose  of  paying 
the  alimony,  which  was  done.     He  further 
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alleged  in  his  answer  that  his  failure  to 
pay  the  alimony  was  not  intended  as  any  dis- 
respect to  the  court,  but  was  the  result  solely 
of  inability  to  raise  the  money,  which  was 
subsequently  done,  as  above  set  forth.  He 
prayed  the  court  to  modify  the  order  and  re- 
duce the  amount  of  alimony.  Upon  consid- 
eration of  the  case,  the  judge  made  the  rule 
absolute,  and  adjudged  the  respondent  in 
contempt,  and  ordered  that  he  be  committed 
to  the  common  jail  of  Jefferson  county  (his 
then  residence),  without  bail  or  mainprlze. 
It  was  further  ordered  that  the  sheriff  sus- 
pend the  execution  of  the  order  until  the  7th 
day  of  October,  1911,  pending  prompt  pay- 
ment at  that  time  of  the  award  of  alimony 
that  would  be  due  on  the  1st  day  of  Octo- 
ber, 1911,  of  $60,  but  that,  should  the  said 
award  not  be  promptly  paid  by  the  said  date, 
or  that  any  awards  in  future  not  be  paid 
within  five  days  from  the  date  on  which  they 
became  due,  namely,  on  the  1st  day  of  each 
month,  then  "the  said  sheriff  shall,  and  he 
is  hereby  ordered,  to  proceed  with  the  execu- 
tion of  this  order."  The  judge  did  -not  modi- 
fy his  order  fixing  the  amount  of  alimony  to 
be  paid.  To  the  judgment  of  the  court,  the 
respondent  excepted. 

J.  W.  Overstreet,  of  Sylvania,  for  plaintiff 
in  error.  White  &  Lovett,  of  Sylvania,  for 
defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Attachment  for  contempt  for  failure  to 
pay  an  amount  of  alimony  ordered  by  the 
court  is  a  remedial  proceeding  to  enforce 
its  payment  for  the  benefit  of  one  of  the 
parties  to  the  suit.  This  proceeding  is  not 
a  penal  process  to  punish  as  for  contuma- 
cious conduct  toward  the  court,  but  to  en- 
force the  payment  of  the  sum  ordered  and 
failed  to  be  paid.  There  is  no  suggestion  in 
the  record  that  the  plaintiff  in  error  was  dis- 
respectful or  contumacious  in  his  conduct  to- 
ward the  court.  In  a  case  of  that  sort,  the 
rule  is  different  from  where  the  attachment 
for  contempt  is  merely  to  compel  obedience 
to  an  order  requiring  the  payment  of  money 
for  the  benefit  of  a  litigant,  where  the  party 
ordered  does  not  fail  to  comply  out  of  dis- 
respect to  the  court,  but  for  other  causes 
within  or  without  his  control.  Here  the 
answer  of  the  plaintiff  to  the  rule  nisi  to 
show  cause  why  he  should  not  be  punished 
for  contempt  alleged  that  he  did  not  com- 
ply with  the  order  of  the  court  because  of 
his  inability  to  comply;  that  he  had  made 
every  reasonable  effort  to  raise  the  money 
to  pay  the  amount  ordered  by  the  court, 
but  had  been  unsuccessful  in  doing  so  for 
reasons  therein  stated,  and  had  even  pointed 
out  a  portion  of  his  property  to  be  levied  on 
and  sold,  in  order  that  the  money  might  be 
raised ;  that  this  was  done,  and  money  more 
than  sufficient  to  satisfy  all  that  had  been 
ordered  paid  was  turned  over  to  the  attor- 
neys of  the  libelant  for  that  purpose.    This 


answer  of  the  respondent  was  not  traversed 
nor  contradicted  by  testimony,  and  hence 
must  be  taken  as  true.  So  taking  it,  we 
think  the  court  erred  in  holding  the  respond- 
ent in  contempt  and  in  committing  him  to 
jail,  without  bail  or  mainprize,  and  also 
because  the  judge  ordered  that  if  any  future 
payment  was  not  met  that  the  sheriff  might 
remand  the  respondent  to  jail  until  the  same 
was  so  paid.  We  think  the  judge  exceeded 
his  authority  in  this  respect  It  makes  the 
sheriff  the  judge  of  a  violation  of  the  order. 
If  the  order  is  violated,  and  respondent  fails 
to  obey  it,  before  he  can  be  punished  as  for 
a  civil  contempt,  he  has  the  right  to  be  heard 
and  purge  himself  of  the  contempt,  if  any 
has  been  committed,  or  to  show  any  valid 
reason  why  he  should  not  be  adjudged  In 
contempt 

But  surely  a  judgment  of  a  court  cannot 
subject  one  to  imprisonment  for  a  future 
act,  or  failure  to  act,  without  a  hearing,  and 
especially  upon  the  judgment  of  a  sheriff, 
without  any  new  attachment  for  contempt 
and  a  hearing  upon  the  same.  Suppose  the 
respondent  had  paid  the  money,  but  there 
was  an  issue  as  to  that  fact  between  the  re- 
spondent and  the  sheriff,  can  it  be  said  that 
the  sheriff,  by  virtue  of  the  former  order  of 
the  court,  could  Imprison  the  respondent  on 
his  own  will  and  judgment?  And  can  It  be 
said  that  the  respondent  is  not  entitled  to 
a  hearing  on  this  issue  before  he  is  so  im- 
prisoned? The  rule  for  contempt,  where  one 
fails  to  pay  alimony  by  order  of  the  court, 
being  a  remedial  proceeding  to  enforce  the 
payment  of  the  money  ordered,  the  respond- 
ent is  purged  of  the  civil  contempt  whenever 
the  money  is  shown  to  have  been  paid  before 
final  judgment  Chittenden  v.  Brady,  Ga. 
Dec.  219,  pt  2,  and  cases  cited.  There  is 
a  clear  distinction  between  civil  and  crimi- 
nal contempt.  9  Cyc.  6.  "Attachment,  the 
object  of  which  is  purely  to  compel  the 
payment  of  money,  is  said  to  be  clearly  an 
execution  upon  the  civil  side  of  the  court, 
and  does  not  differ  from  the  nature  of  other 
civil  demands."  Chittenden  v.  Brady,  Ga. 
Dec.  219,  pt.  2. 

The  distinction  between  criminal  and  civil 
attachment  has  been  very  clearly  defined  by 
Judge  Jenkins,  In  the  case  of  Cobb  v.  Black, 
34  Ga.  162,  166,  167,  in  the  following  lan- 
guage: "It  is  attempted  to  prove  that  the 
judge  exceeded  his  power  in  prolonging  the 
imprisonment  beyond  20  days  by  references 
to  sections  4902,  4593,  and  242  (specification 
5).  Those  provisions  of  law  refer  to  attach- 
ments for  contempt,  which  are  purely  puni- 
tive. They  apply  where  an  act  has  been 
done  which  has  disturbed  the  regular  pro- 
ceedings of  the  couit,  or  resisted  its  author- 
ity, or  reflected  contempt  upon  It  To  pre- 
vent a  repetition  of  the  offense,  and  to  deter 
others  from  its  commission  in  future,  the 
power  of  Inflicting  summary  punishment  is 
given  to  courts.     The  act  has  been  done; 
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and  when  the  punishment  shall  have  been  In- 
flicted the  whole  matter  is  at  an  end.  These 
are  the  cases  in  which  the  power  of  fining 
is  limited  to  $200,  and  of  imprisoning  to  20 
days.  But  there  are  cases,  and  such  is  the 
present,  wherein  the  process  of  attachment  is 
remedial.  The  court  orders  or  decrees  that 
a,  party,  regularly  before  it,  do  a  certain  act 
necessary  to  the  administration  of  justice, 
according  to  law,  and  the  party  refuses  to  do 
it  As  the  only  means  of  compelling  obedl- 
-ence  and  furthering  the  administration  of 
justice,  courts,  in  such  cases,  have  power 
to  imprison  the  refractory  party  until  he 
shall  obey  the  precept.  A  party  may  be 
practicing  a  scheme  of  fraud,  involving  mil- 
lions of  dollars,  to  the  accomplishment  «of 
which  the  continued  possession  of  certain 
assets,  or  papers,  or  books  of  account  is 
necessary.  The  mind  of  the  chancellor  hav- 
ing jurisdiction  over  him,  in  a  case  pending, 
being  properly  informed,  and  his  conscience 
satisfied,  he  requires  the  delivery  of  the  as- 
sets, books,  or  papers  to  a  receiver  appointed, 
on  pain  of  attachment  for  contempt  But  If 
the  extreme  consequence  of  the  attachment 
be  a  fine  of  $200  and  imprisonment  for  20 
-days,  what  prospect  is  there  that  he  will 
forego  the  anticipated  rich  harvest  of  fraud, 
rather  than  suffer  these  light  afflictions? 
Such  a  limitation  of  the  power  would  oper- 
ate rather  as  a  license  to  than  a  prevention 
of  fraud.  The  power  of  imprisonment,  to  be 
effectual,  must  be  coextensive  with  the  con- 
tumacy of  the  wrongdoer.  The  object,  In 
this  case,  is  not  to  punish  for  an  act  done  in 
contempt  of  court,  but  to  compel  the  doing  of 
■an  act  necessary  to  the  administration  of 
Justice." 

Applying  the  ruling  above  made  to  the 
present  case,  we  think  the  court  erred,  wheth- 
er the  case  be  treated  as  one  of  civil  or 
criminal  attachment  If  it  was  civil  for  fail- 
ure to  pay  the  money  ordered  to  be  paid, 
then  the  respondent  has  purged  himself  of 
this  contempt  by  having  his  property  sold 
and  the  proceeds  put  into  the  hands  of  the 
plaintiff's  attorneys,  which,  the  record  shows, 
was  more  than  sufficient  to  pay  the  demands 
of  the  judgment  of  the  court  And  this  fact 
Is  not  controverted  by  the  record.  The  end 
of  the  law,  therefore,  having  been  attained, 
namely,  the  enforcement  of  the  payment  of 
the  alimony  ordered  to  be  paid  by  the  court, 
it  follows  that  to  imprison  the  respondent 
after  this  has  happened  is  error.  On  this 
branch  of  contempt,  the  purpose  of  the  law 
is  not  punitive,  but  remedial;  and,  when 
the  desired  end  of  enforcing  the  claim  of 
-one  of  the  parties  against  the  other  has  been 
accomplished  by  the  method  provided  by  law, 
it  is  error  to  order  the  respondent  to  jail. 
If  the  case  is  to  be  considered  as  criminal  at- 
tachment, the  record  shows  that  the  answer 
of  the  respondent,  which  is  not  traversed  nor 
-denied  by  testimony,  alleges  that  no  contempt 
•of  the  court  was  intended.  And  this  sworn 
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answer,  In  the  absence  of  a  traverse  or  de- 
nial by  testimony,  is  to  be  taken  as  true. 
The  record  nowhere  discloses  that  there  was 
any  contumacious  conduct  on  the  part  of 
the  respondent  towards  the  court,  or  that  he 
resisted  Its  authority  expressly,  or  other- 
wise reflected  contempt  upon  it  So  that,  in 
either  view  of  the  case, .we  think  the  court 
erred  in  ordering  the  respondent  remanded 
to  jail  as  for  contempt,  without  bail  or  main- 
prize. 

[2]  2.  This  Is  a  proceeding  to  attach  re- 
spondent for  contempt,  in  the  answer  to 
which  he  includes  a  request  to  have  the  ali- 
mony reduced  in  the  future.  The  judge 
found  him  guilty  of  contempt  and  ordered 
him  imprisoned.  In  his  order,  he  said  noth- 
ing about  the  application  for  reduction  of 
alimony,  except  in  so  far  as  a  ruling  thereon 
is  to  be  implied  from  his  ruling  on  the  at* 
tachment  for  contempt  And,  inasmuch  as 
we  are  holding  that  the  defendant  was  not  in 
contempt  at  the  time  the  order  so  adjudging 
him  was  passed,  and  that  the  judge  erred  in 
holding  him  in  contempt  at  all  under  the 
statements  set  out,  we  will  not  direct  him  as 
to  the  application  for  reduction  of  alimony, 
which  was  merely  incidental  to  and  embodied 
as  a  part  of  the  contempt  proceeding.  The 
application  for  reduction  of  future  alimony 
we  will  not  pass  upon.  Inasmuch  as  we  are 
now  holding  that  he  was  not  in  contempt  at 
all  under  the  original  order,  and  inasmuch 
as  the  application  to  have  it  reduced  in  fu- 
ture was  incidental  to  and  a  part  of  the  con- 
tempt proceeding,  and  inasmuch  as  it  ap- 
pears that  he  had  already  paid  ahead  of  the 
time  he  filed  application  to  have  it  modified. 
The  defendant  can,  if  he  desires,  file  an  ap- 
plication to  have  the  order  granting  tem- 
porary alimony  modified,  or  can  resist  con- 
tempt proceedings,  should  they  arise  here- 
after. What  we  have  said  in  the  first  divi- 
sion of  the  opinion  disposes  of  the  case  on 
its  substantial  merits.  It  was  a  proceeding 
begun  for  the  purpose  of  attaching  the  de- 
fendant for  an  alleged  contempt.  As  a  part 
of  his  showing,  in  his  answer  to  this  proceed- 
ing, he  showed  cause  why  he  should  not  be 
attached.  In  addition  to  this,  he  prayed  that 
the  original  order  be  modified.  No  evidence 
was  introduced;  but  the  case  was  submitted 
on  the  pleadings.  The  facts  showed  that 
execution  had  issued  against  the  defendant's 
property,  and  that  enough  of  it  had  been 
sold  and  the  proceeds  turned  over  to  the  at- 
torney for  the  plaintiff  to  pay  all  arrears  of 
alimony;  and  this  fact  was  mentioned  as 
being  true  in  the  order  of  the  judge.  It  ap- 
pears from  the  uncontradicted,  sworn  answer 
of  the  defendant  that  a  sufficient  amount 
had  been  thus  realized  and  paid  over  to  the 
plaintiffs  attorneys  to  cover  installments  of 
alimony  for  some  time  in  the  future.  We 
have  held  that  under  the  showing  made  the 
defendant  was  not  in  contempt,  and  the  judge 
had  no  authority  to  pass  an  order  for  an 
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indefinite  Imprisonment  of  him,  to  be  sus- 
pended, but  subject  to  enforcement,  If  the 
defendant  did  not  make  prompt  payments 
In  the  future.  This  disposes  of  the  real 
question  at  issue. 

As  to  the  added  application  In  the  defend- 
ant's answer  that  the  order  previously  grant- 
ted,  awarding  alimony  to  his  wife,  should  be 
modified,  no  evidence  was  introduced  and  no 
such  showing  made  as  would  authorize  us, 
on  this  hearing,  to  declare  that  the  judge 
erred  in  not  modifying  the  previous  order. 
If  the  defendant  desires  a  modification,  the 
burden  is  on  him  to  show  reasons  therefor 
and  support  them  by  proper  proof.  It  ap- 
pears that  In  passing  the  original  order  the 
judge  heard  evidence  of  the  parties,  and 
passed  upon  the  facts  as  disclosed  by  it  In 
connection  with  the  affirmative  request  of 
the  defendant  for  a  modification  of  the  or- 
der thus  made,  he  made  no  further  showing. 
In  the  order  granted  by  the  judge  in  the 
present  proceedings,  he  did  not  specifically 
refer  to  this  prayer;  but,  treating  the  ig- 
noring of  it  as  being  equivalent  to  a  refusal, 
we  cannot  say,  on  the  meager  showing  pre- 
sented to  us,  that  there  was  any  such  abuse 
of  discretion  as  to  authorize  us  to  direct 
such  a  modification. 

[3]  3.  A  proceeding  in  an  attachment  for 
contempt  is  brought  up  on  a  fast  writ,  the 
same  as  injunction  cases.    Stokes  v.  Stokes, 

126  Ga.  804,  55  S.  E.  1023;    Gray  v.  Gray, 

127  Ga.  345,  56  S.  E.  438.  The  procedure  is 
analogous  to  the  procedure  in  injunction 
cases;  and  where  the  judge  upon  the  hear- 
ing adjudged  the  defendant  in  contempt,  and 
directed  that  he  be  punished  therefor,  an  as- 
signment of  error  that,  "to  which  order  in 
adjudging  plaintiff  in  error  to  be  in  contempt 
of  court,  and  in  refusing  to  modify  and  re- 
duce the  amount  of  alimony,  the  plaintiff  in 
error  then  and  there  excepted,  and  now  ex- 
cepts and  assigns  the  same  as  error,  and 
says  that  the  court  erred  in  adjudging  the 
plaintiff  for  being  in  contempt,  and  erred  in 
refusing  to  reduce  said  judgment  for  ali- 
mony," is  a  sufficiently  definite  assignment 
of  error. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(138  Ga.  120) 

RIGBERS  et  al.  v.  HATHCOCK. 
(Supreme  Court  of  Georgia.    April  13,  1912.) 

(Syllabus  by  the  Court.) 

Corporations   (§  563*)—Liabilitt  op  Pro- 
moters—Statutory Provisions. 

The  liability  of  persons  who  organize  a 
corporation  and  transact  business  in  its  name, 
before  the  minimum  capital  stock  has  been 
subscribed  for,  is  to  creditors,  and  is  not  an 
asset  of  the  corporation ;  and  under  the  rule  in 
the  case  of  Farwell  Co.  v.  Jackson  Stores,  73 
S.  E.  13,  the  receiver  of  the  corporation  could 
not  maintain  a  suit  against  persons  falling 
within  the  provisions  of  section  2220  of  the 


Code  to  collect  from  them  as  an  asset  of  the 
corporation  an  amount  necessary  to  pay  the 
outstanding  debts  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions. Cent  Dig.  §f  2280,  2280%;  Dec  Dig. 
!  563.«1 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  T.  O.  Hathcock,  receiver,  against 
F.  H.  Rigbers  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

A  petition  was  brought  in  the  name  of  T. 
O.  Hathcock,  as  the  duly  appointed  receiver 
of  Rigbers  Ice  Cream  Company,  alleged  to 
be-  a  corporation,  against  four  named  de- 
fendants, alleged  in  the  petition  to  be  the 
persons  who  organized  and  transacted  busi- 
ness in  the  name  of  said  corporation.  It  is 
alleged  in  the  petition  that  while  said  cor- 
poration was  organized  with  a  minimum 
capital  stock  of  $20,000,  none  of  said  stock 
was  subscribed,  and  not  exceeding  $1,000 
was  paid  in  by  said  defendants  with  which 
to  carry  on  business,  but  that  said  defend- 
ants, doing  business  as  a  corporation,  trans- 
acted business  and  incurred  debts  to  the 
amount  of  more  than  $1,300  due  to  several 
named  creditors;  that  said  creditors  dealt 
with  defendants  as  representatives  of  a 
properly  and  legally  organized  corporation 
having  a  minimum  capital  stock  of  $20,000; 
and  that  upon  petition  of  all  the  creditors 
the  superior  court  had  appointed  said  Hath- 
cock as  receiver.  Petitioner  seeks  to  recover 
from  defendants  an  amount  equal  to  the  in- 
debtedness to  creditors  and  $1,000  as  rea- 
sonable fees  for  the  receiver  and  his  at- 
torneys. The  defendants  demurred  to  the 
petition  generally,  and  the  demurrer  was 
overruled. 

Geo.  Gordon,  of  Atlanta,  for  plaintiffs  in 
error.  W.  S.  Dillon  and  Anderson,  Felder, 
Rountree  &  Wilson,  all  of  Atlanta,  for  de- 
fendant in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
Under  the  ruling  made  in  the  case  of  Far- 
well  Co.  v.  Jackson  Stores,  137  Ga.  — ,  73 
S.  E.  13,  the  general  demurrer  to  the  peti- 
tion in  this  case  should  have  been  sustained. 
The  receiver  was  but  the  active  officer  of  the 
corporation  to  collect  the  assets  and  admin- 
ister them  for  the  benefit  of  the  creditors  of 
the  corporation.  "Persons  who  organize  a 
company  and  transact  business  in  its  name 
before  the  minimum  capital  stock  has  been 
subscribed  for  are  liable  to  creditors  to 
make  good  the  minimum  capital  stock  with 
interest"  Civil  Code,  5  2220.  The  liability 
imposed  by  this  section  of  the  Code  is  to  the 
creditors  directly,  and  is  not  an  asset  of  the 
corporation,  which  can  be  collected  and  ad- 
ministered by  a  receiver  of  the  corporation. 
It  will  be  seen  that  we  differ  with  the  Court 
of  Appeals  in  regard  to  this  question,  as 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Ga.) 


WEAVER  ▼.  TUTEN 


835 


decided  In  the  case  of  Walters  v.  Porter, 
3  Ga.  App.  73,  69  S.  E.  452.  The  ruling  there 
made  upon  the  question,  which  is  common 
to  that  case  and  the  instant  case,  was  based 
upon  the  decision  in  the  case  of  Moore  v. 
Ripley,  106  Ga.  557,  32  S.  E.  647,  where 
it  was  held:  "When  a  banking  corporation 
has  been  shown  to  be  insolvent,  and  its  as- 
sets placed  In  the  hands  of  a  receiver,  and 
in  pursuance  of  an  order  of  the  court  the 
receiver  undertakes  to  collect  by  suit  the 
liability  of  the  stockholders  for  the  pay- 
ment of  the  debts  of  the  bank  as  fixed  by 
the  statute,  all  of  the  stockholders  so  liable 
may  be  joined  as  defendants  in  one  action." 
The  writer  of  the  opinion,  through  whom  the 
court  spoke  in  the  case  of  Walters  v.  Porter, 
supra,  apparently  overlooked  the  difference 
between  the  case  which  he  had  in  hand  and 
the  case  upon  which  he  relied ;  that  is,  Moore 
v.  Ripley,  supra.  For  in  the  case  last  cited 
the  Supreme  Court  was  dealing  with  the 
right  of  a  receiver  of  a  corporation  to  re- 
cover in  a  suit  against  a  stockholder;  and, 
while  this  court  pointed  out  that  the  liabil- 
ity fixed  by-  the  act  of  incorporation  was  in 
that  case  to  the  creditors,  and  not  to  the 
corporation,  it  also  distinctly  pointed  out 
the  fact  that  the  liability  of  the  stockholder 
in  that  case  was  an  asset  of  the  corporation, 
and  under  the  provisions  of  section  1890  of 
the  Code  of  1895  (section  2249,  Code  1910) 
that  liability  was  one  "to  be  enforced  by  the 
assignee,  receiver  or  other  officer  having  the 
right  to  collect,  marshal  and  distribute  the 
assets  of  such  failed  corporation."  There 
the  receiver  was  clearly  vested  by  statutory 
provisions  with  the  right  to  proceed  against 
the  stockholder  upon  his  individual  liabil- 
ity. While  the  liability  in  that  case  may 
have  been  to  the  creditors  of  the  corporation, 
it  is  declared  by  the  statute  to  be  an  asset 
of  the  corporation,  and  by  statute  the  re- 
ceiver had  the  right  to  proceed. 

In  the  case  at  bar  there  is  no  statute  de- 
claring that  the  liability  of  the  persons  who 
organize  the  corporation  and  transact  busi- 
ness in  its  name  before  the  minimum  capital 
stock  is  subscribed  for  shall  be  an  asset  of 
the  corporation;  but  their  liability,  under 
the  statute,  is  declared  to  be  one  to  creditors. 
It  would  seem  that  creditors  alone  can  pro- 
ceed to  enforce  this  liability,  and  such  in 
substance  is  the  rule  laid  down  in  the  case 
of  Far  well  Company  v.  Jackson  Stores,  su- 
pra, where  it  is  said:  "Where  the  corpora- 
tion had  been  adjudged  a  bankrupt,  and  pro- 
ceedings in  bankruptcy  were  pending,  the 
right  of  action  referred  to  in  the  preceding 
notes  was  not  in  the  trustee  in  bankruptcy. 
Bankruptcy  Act  July  1,  1898,  c.  541,  ft  70  (a), 
30  Stat  565,  1  Fed.  Stat.  Ann.  697  (U.  S. 
Comp.  St.  1901,  p.  3451).  The  liability  im- 
posed by  the  statute  constituted  no  part  of 
the  assets  of  the  corporation.  See  Lane  v. 
Morris,  8  Ga.  468(7);  In  re  Crystal  Bottling 
Co.  (D.  C.)  3  Am.  Bankr.  Rep.  194,  96  Fed. 


945;  In  re  Beachy  Co.  (D.  C.)  22  Am.  Bankr. 
Rep.  538,  170  Fed.  825;  In  re  Jassoy  Co., 
23  Am.  Bankr.  Rep.  622,  178  Fed.  515,  101 
C.  C.  A.  641.  Section  2249  of  the  Civil  Code, 
making  the  individual  liability  of  a  stock- 
holder under  the  charter  of  the  corporation 
an  asset  of  such  corporation,  applies  to  those 
who  have  subscribed  for  stock,  and  not  to 
the  liability  prescribed  by  section  2220, 
which  is  a  liability  to  creditors  imposed  up- 
on organizers  of  a  company  who  transact 
business  in  its  name,  whether  they  be  actual 
stockholders  or  not.  This  distinction  is  rec- 
ognized In  Commercial  Bank  v.  Warthen,  119 
Ga.  990,  994,  47  S.  EL  536,  in  commenting 
on  the  case  of  Dutcher  v.  Marine  Bank,  12 
Blatchf.  435,  Fed.  Cas.  No.  4,203."  The 
rule  there  made  seems  sound;  at  any  rate 
we  are  bound  by  It. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  Ga.  101) 
WEAVER  et  at  v.  TUTEN. 
(Supreme  Court  of  Georgia.     April  12,  1912.) 

(Syllabus  oy  the  Court.) 

1.  Evidence  (§  345*)  —  Documentary  Evi- 
dence—Exemplification. 

An  exemplification  from  the  record  of  the 
various  proceedings  in  the  court  of  ordinary 
relating  to  the  administration  of  an  estate  is 
not  to  be  rejected  from  evidence  because  the 
verification  of  the  whole  is  embraced  in  one 
certificate,  where  the  entire  record  is  competent 
evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |J  1302-1314,  1331-1360;  Dec.  Dig. 
ft  345.*] 

2.  Evidence  (|  340*)  —  Judgment—  Admissi- 
bility. 

The  general  rule  is  that  where  a  judgment 
Is  relied  upon  as  -an  estoppel,  or  establishing  a 
particular  state  of  facts,  of  which  it  was  the 
judicial  result,  it  can  be  proved  only  by  offer- 
ing in  evidence  the  complete  and  duly  authenti- 
cated copy  of  the  entire  proceedings  in  which 
the  same  was  rendered,  yet,  where  the  only  di- 
rect object  to  be  subserved  is  to  show  the  ex- 
istence and  contents  of  such  judgment,  a  prop- 
erly authenticated  copy  of  the  judgment  entry 
of  a  court  of  record,  possessing  general  original 
jurisdiction  is  admissible,  without  more. 
.  [Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.   §§  1294-1301;    Dec.  Dig.  §  340.*] 

3.  Executors  and  Administrators  (§  535*)— 
Liabilities  on  Bonds— Actions— Evidence, 

In  a  suit  against  the  sureties  of  a  removed 
administrator  by  his  successor  in  office,  a  judg- 
ement rendered  by  the  ordinary  against  the  ad- 
ministrator on  a  citation  by  the  distributees  for 
a  settlement  is  competent  evidence. 

TEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  2462-2475; 
Dec.  Dig.  |  535.*] 

4.  Executors  and  Administrators  (§  537*)— 
Liabilities  on  Bonds  —  Actions  —  Direc- 
tion op  Verdict. 

Civil  Code,  §  3974,  authorizes  a  suit  against 
the  sureties  of  an  administrator  alone,  if  their 
principal  is  beyond  the  jurisdiction  of  the  state, 
or  is  dead  and  his  estate  unrepresented,  or  in 
such  position  that  an  attachment  may  be  issued 
against  him.  Where,  in  an  action  against  the 
sureties,  it  is  alleged  that  the  administrator  ab- 
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sconds  and  has  removed  from  the  state,  and 
this  allegation  is  denied  in  the  answer,  it  is 
error  to  direct  a  verdict  without  uncontradicted 
proof  of  this  allegation  of  the  petition. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  2453,  2485- 
2581 ;   Dec.  Dig.  §  537.*] 

Error  from  Superior  Court,  Appling  Coun- 
ty ;  C.  B.  Conyers,  Judge. 

Action  by  J.  L.  Tuten,  administrator  de 
bonis  non  of  the  estate  of  6.  W.  Freeman, 
against  J.  L.  Weaver  and  others,  sureties  on 
the  bond  of  W.  R.  Lee,  former  administra- 
tor. Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

W.  W.  Bennett,  of  Bazley,  for  plaintiffs  in 
error.  J.  R.  Thomas,  of  Jesup,  and  W.  H. 
Watson,  V.  E.  Padgett,  and  J.  B.  Moore,  all 
of  Bazley,  for  defendant  in  error. 

EVANS,  P.  J.  The  action  is  by  J.  L. 
Tuten,  administrator  de  bonis  non  on  the 
estate  of  6.  W.  Freeman,  against  J.  £j. 
Weaver  and  others,  sureties  on  the  bond  of 
W.  R.  Lee,  the  former  administrator.  From 
the  pleadings  and  evidence  it  appeared  that 
O.  W.  Freeman  died  intestate,  and  W.  R. 
Lee  was  duly  appointed  administrator  on 
his  estate  and  gave  bond,  with  the  defend- 
ants as  sureties;  that  the  heirs  at  law  filed 
a  caveat  to  the  return  of  the  administrator, 
and  upon  the  issue  made  thereon  the  court 
rendered  a  judgment  showing  a  net  amount 
in  the  hands  of  the  administrator  due  to 
the  estate,  in  the  sum  of  $1,990.21.  The 
heirs  at  law  cited  the  administrator  to  a 
settlement,  and  upon  the  hearing  it  was 
adjudged  that  the  administrator  had  in  his 
hands  the  sum  of  $1,990.21,  which  sum  he 
was  ordered  to  distribute  among  the  dis- 
tributees of  the  estate  of  G.  W.  Freeman; 
and  subsequently  W.  R.  Lee  was  discharged 
from  the  office  of  administrator,  and  letters 
of  administration  de  bonis  non  on  the  estate 
of  G.  W.  Freeman  were  duly  issued  to  the 
plaintiff.  A  verdict  was  directed  for  the 
plaintiff  in  the  sum  of  $1,990.21.  Where- 
upon a  motion  for  a  new  trial  was  made, 
which  being  overruled,  the  defendants  ex- 
cepted. 

[1]  The  plaintiff  tendered  in  evidence  the 
following  exemplifications  from  the  records 
of  the  court  of  ordinary:  A  judgment  re- 
citing that  John  Freeman,  as  guardian  for 
the  distributees,  had  caveated  the  annual 
return  of  the  administrator,  and  that  the 
ordinary  had  heard  evidence  and  had  made 
an  account  stated,  wherein  the  various 
amounts  collected  by  W.  R.  Lee  were  charg- 
ed against  him  and  the  various  ^mounts  al- 
lowed as  credits  were  stated,  leaving  a  bal- 
ance in  his  hands  of  $1,990.21;  a  petition 
of  the  guardian  of  the  distributees  of  the 
estate,  praying  that  W.  R.  Lee,  administra- 
tor, be  cited  to  a  settlement,  the  citation  is- 
sued by  the  ordinary  on  this  petition,  entry 


of  service  on  the  administrator,  and  the 
judgment  rendered;  an  application  by  the 
guardian  of  the  distributees  against  W.  R. 
Lee,  administrator  of  G.  W.  Freeman,  pray- 
ing his  removal  as  such  on  the  ground  of 
waste  and  mismanagement,  citation  and  en- 
try of  service,  and  the  judgment  removing 
the  administrator.  To  the  exemplification 
from  the  records  the  following  certificate 
was  attached:  "I,  Jaa  S.  Patterson,  ordi- 
nary and  an  ex  officio  clerk  of  the  court  of 
ordinary  of  said  county,  do  hereby  certify 
that  I  have  compared  the  foregoing  copy  of 
petition  to  remove  an  administrator,  the  re- 
turn of  the  administrator,  petition  to  dis- 
miss Freeman,  guardian  of  the  minor  chil- 
dren of  G.  W.  Freeman,  for  settlement,  and 
all  other  and  further  papers  connected 
therewith,  and  W.  R.  Lee,  administrator 
of  the  estate  of  G.  W.  Freeman,  deceased, 
and  is  a  true  copy  of  the  original  record 
whereof  now  remaining  in  this  office,  and 
the  same  is  a  correct  transcript  thereof  and 
of  the  whole  of  such  papers."  Objection 
was  made  to  the  copies  from  the  record  be- 
ing received  in  evidence  under  this  certifi- 
cate, on  the  ground  that  the  several  matters 
could  not  be  joined  together  and  certified  in 
bulk.  The  statute  provides  that  a  certificate 
of  any  public  officer  shall  give  sufficient 
validity  and  authenticity  to  any  transcript 
of  any  record  in  his  office  so  as  to  admit  the 
same  in  evidence  in  any  court  in  this  state. 
Civil  Code,  §  5798.  Where  the  various  rec- 
ords appertain  to  the  same  subject-matter, 
it  is  proper  that  they  be  joined  together  and 
certified  under  one  certificate.  All  of  the 
records  refer  to  the  same  subject-matter, 
and  were  properly  comprehended  under  one 
certificate,  which  sufficiently  identified  them. 
See,  in  this  connection,  Lee  v.  Giles,  124  Ga. 
494,  52  S.  E.  806. 

[2]  2.  The  objection  to  the  exemplification 
of  the  record  of  the  judgment  on  the  caveat 
to  the  return  of  the  administrator  was  Upon 
the  ground  that  it  was  not  accompanied  by 
the  annua]  return  and  the  caveat  The 
statute  provides  for  objections  being  filed 
to  annual  returns  within  30  days.  Civil 
Code,  {  3994.  The  administrator  had  made 
his  return,  and  the  distributees  had  caveated 
certain  items.  All  of  these  matters  are  fully 
recited  in  the  judgment,  and  each  item  of 
the  debit  and  credit  side  of  the  account  was 
stated  in  the  judgment  of  the  ordinary. 
The  plaintiff  also  introduced  in  evidence  the 
judgment  rendered  in  the  suit  by  the  guard- 
ian of  the  distributees  against  the  adminis- 
trator for  the  same  amount,  found  to  be  in 
the  hands  of  the  administrator  by  the  cor- 
rected return.  The  general  rule  is  that 
where  a  judgment  is  relied  upon  as  an  es- 
toppel, or  establishing  a  particular  state  of 
facts,  of  which  it  was  the  judicial  result, 
it  can  be  proved  only  by  offering  in  evi- 
dence the  complete  and  duly  authenticated 
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copy  of  the  entire  proceedings  In  which  the 
same  was  rendered;  yet,  where  the  only 
direct  object  to  be  subserved  Is  to  show  the 
existence  and  contents  of  such  judgment,  a 
properly  authenticated  copy  of  the  judgment 
entry  of  a  court  of  record,  possessing  gen- 
eral original  jurisdiction  is  admissible,  with- 
out more.  Gibson  v.  Robinson,  90  Ga.  756, 
16  S.  E.  969,  35  Am.  St  Rep.  250. 

[3]  3.  It  is  contended  that  the  judgment 
In  favor  of  the  guardian  of  the  distributees 
against  the  administrator  Is  inadmissible  In 
a  suit  brought  by  the  administrator  de  bonis 
non  against  the  sureties  on  the  former  ad- 
ministrator's bond,  for  the  reason  that  the 
parties  are  not  the  same.  The  purpose  of 
this  evidence  was  to  show  a  breach  of  the 
bond.  Distributees  may  cite  the  administra- 
tor to  a  settlement  before  the  ordinary. 
Civil  Code,  |  4073.  But  such  distributees 
cannot  sue  a  removed  administrator  for  a 
devastavit,  except  where  there  is  no  ad- 
ministrator de  bonis  non,  or,  If  there  is  one, 
he  fails  to  sue.  Civil  Code,  §  3982 ;  Bailey 
y.  McAlpin,  122  Ga.  616,  628,  50  S.  B.  388. 
The  judgment  rendered  on  the  application 
of  the  distributees  for  a  settlement  was 
conclusive  on  the  administrator  that  he  was 
Indebted  to  them  in  the  amount  stated. 
After  the  administrator  de  bonis  non  was 
appointed,  the  distributees  could  not  sue 
on  the  bond  in  their  own  name,  and  the  ac- 
tion against  the  sureties  for  the  administra- 
tor's devastavit,  established  by  their  judg- 
ment, was  properly  brought  by  the  adminis- 
trator de  bonis  non.  A  recovery  by  the 
plaintiff  will  inure  to  the  benefit  of  the 
distributees,  and  an  unsatisfied  judgment  in 
their  favor  against  the  administrator  is  ad- 
missible to  show  his  devastavit  In  an  action 
against  his  sureties. 

[4]  4.  We  do  not  think  that  the  court 
should  have  directed  a  verdict  The  action 
was  against  the  sureties  alone.  The  peti- 
tion alleged  that  the  administrator  had  ab- 
sconded and  removed  from  the  state.  This 
allegation  was  denied  In  the  answer,  and 
no  proof  was  offered  to  sustain  It.  Civil 
Code,  §  3974,  reads  as  follows:  "The  ad- 
ministrator and  his  sureties  shall  be  held 
and  deemed  joint  and  several  obligors,  and 
may  be  sued  as  such  in  the  same  action, 
and  If  the  administrator  is  beyond  the 
jurisdiction  of  the  state,  or  Is  dead,  and  his 
estate  unrepresented,  or  Is  in  such  position 
that  an  attachment  may  be  Issued  against 
him,  the  sureties,  or  any  one  or  more  of 
them,  may  be  sued.  No  prior  judgment 
establishing  the  liability  of  the  administra- 
tor or  a  devastavit  by  him,  shall  be  neces- 
sary before  suit  against  the  sureties  on  the 
bond."  Under  this  section  sureties  are  not 
suable  without  joining  the  administrator  in 
the  suit,  save  in  the  excepted  instances. 
The  plaintiff  alleged  his  case  to  be  within 
the  exception,  the  defendants  denied  it  and 


as  the  plaintiff  failed  to  prove  this  allega- 
tion he  was  not  entitled  to  a  verdict 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(138  Ga.  105) 

COONBY  v.  CITY  OF  ATLANTA  et  al. 
(Supreme  Court  of  Georgia.    April  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Inteklocutobt  Injunction  Refused— No 
JSrbob. 

There  was  no  error  in  refusing  an  inter- 
locutory injunction. 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Municipal  Corporations  (J  521*)— Spe- 
cial Assessments— Installments. 

Though  a  contract  by  a  city  for  street 
improvements  provided  that  abutting  property 
owners  should  have  the  option  of  paying  as- 
sessments in  cash  or  in  installments,  with  in- 
terest, an  abutting  owner  must  pay  his  as- 
sessment in  cash,  unless  the  city  assigns  the 
bill  to  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1$  1228,  1230,  1231, 
1238,  1239;    Dec.  Dig.  f  521.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  R.  L.  Cooney  against  the  City 
of  Atlanta  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

Shepard  Bryan,  of  Atlanta,  for  plaintiff, 
in  error.  J.  L.  Mayson,  W.  D.  Ellis,  Jr.,  and 
Moore  &  Branch,  all  of  Atlanta,  for  defend- 
ants In  error. 

EVANS,  P.  J.  The  plaintiff  in  error  filed 
a  petition  against  the  city  of  Atlanta  and 
its  marshal  to  enjoin  the  city  from  further 
proceeding  with  the  levy  of  a  fi.  fa.  for  street 
improvements.  The  injunction  was  refused, 
and,  on  writ  of  error  to  this  court,  the  judg- 
ment was  affirmed.  136  Ga.  118,  70  S.  E. 
950.  When  the  remittitur  was  made  the 
judgment  of  the  court,  the  plaintiff  amended 
by  alleging:  That  the  city  had  entered  into 
a  contract  with  certain  contractors  (who 
were  made  parties  defendant)  to  pave  a  por- 
tion of  the  street  in  front  of  his  property 
with  wooden  blocks,  which  contract  contain- 
ed the  following  language:  "The  contractors 
furthermore  agree  and  stipulate,  as  to  each 
and  all  assessments  against  abutting  proper- 
ty owners  on  account  of  said  pavement,  that 
each  and  every  abutting  property  owner  shall 
have  the  option  of  paying  the  said  assess- 
ments all  In  cash  within  30  days'  after  the 
completion  and  acceptance  of  said  pavement, 
or  of  paying  one-fourth  cash  within  30  days 
as  aforesaid,  and  the  balance  In  three  equal 
installments,  each  of  which  installments  shall 
bear  interest  at  the  rate  of  7  per  cent,  per 
annum  until  paid,  falling  due  In  one,  two, 
and  three  years."  That  the  city  was  acting 
for  the  contractors  in  the  collection  of  the 
fi.  fa.,  and  that  the  funds  when  collected 
would  not  belong  to  the  city,  but  to  the  con- 
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tractors,  who  were  demanding  full  payment 
in  cash,  and  had  refused  to  allow  the  plain- 
tiff in  error  to  pay  by  installments,  and  that 
he  was  entitled  to  have  the  contract  between 
the  city  and  the  contractors  specifically  per- 
formed.   An  injunction  was  refused. 

[1,2]  When  the  Judgment  refusing  an  in- 
junction was  under  review  in  136  Ga.  118,  70 
S.  E.  950,  it  was  held:  "An  abutting  landown- 
er, upon  whose  property  a  street  assessment  is 
made  is  not  entitled  as  a  matter  of  right,  un- 
der section  150  of  the  Code  of  Atlanta,  to 
have  his  assessment  divided  into  install- 
ments, unless  the  same  has  been  transferred 
to  the  contractor  doing  the  work."  By  the 
amendment  the  plaintiff  no  longer  relies  up- 
on section  150  of  the  City  Code  as  entitling 
him  to  payment  in  installments,  but  founds 
his  contention  to  pay  in  installments  upon 
his  right  to  compel  performance  of  the  con- 
tract between  the  city  and  the  contractors. 
Under  this  contract  the  city  was  to  pay  for 
the  work  partly  in  cash  and  partly  by  trans- 
fer of  the  claim  against  the  abutting  land- 
owner. In  the  event  the  city  transferred  the 
assessment  to  the  contractors,  the  abutting 
landowner  was  given  an  option  to  pay  in 
cash  or  installments,  and  this  right  was  re- 
served in  the  contract  The  contractors' 
claim  is  against  the  city  until  the  abutting 
landowners'  assessment  is  transferred  to 
them.  The  abutting  property  owner  under 
the  city  charter  must  pay  his  assessment 
for  street  improvement  in  cash,  unless  the 
city  assigns  the  bill  for  same  to  the  con- 
tractor. He  is  not  a  party  to  the  contract 
between  the  city  and  the  contractors,  and  can- 
not compel  performance  of  a  contract  to 
which  he  is  not  a  party.  There  was  no  error 
in  refusing  an  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(188  Ga.  128) 

WORKINGMEN'S   UNION  ASS'N  v. 
•      REYNOLDS  et  al. 

(Supreme  Court  of  Georgia.     April  13,  1912.) 

(Syllabus  by  the  Court.) 

Exceptions,   Bill  of  (|  61*)— -Appeal  and 
Ebbob  <§  299*)— Filing  of  Bill. 

An  equitable  petition  was  brought  by  the 
plaintiff,  a  corporation,  against  J.  S.  Reynolds 
and  others,  seeking  a  decree  for  the  delivery 
into  court  and  the  cancellation  of  a  deed,  and 
other  equitable  relief.  The  deed  purported  to 
convey  certain  real  property  of  which  petition- 
er was  the.  owner,  and  it  was  alleged  that  the 
defendants  had  executed  this  deed  to  one  Jones 
in  the  name  of  the  corporation,  and  ostensibly 
in  the  exercise  of  authority  vested  in  them  as 
members  and  officers  of  the  corporation,  but 
that  the  deed  had  been  executed  without  lawful 
authority  and  under  circumstances  which  ren- 
dered the  instrument  fraudulent  and  void.  Jones 
was  named  as  a  party  defendant,  but  had  not 
been  served,  and  plaintiff  instituted  proceedings 
to  have  him  served  and  made  a  party,  and  a  rule 
nisi  was  issued  for  this  purpose.  When  the 
hearing  was  had  on  the  proceedings  to  make 
him  a  party,  the  court  discharged  the  rule  and ' 


refused  the  order.  To  the  judgment  discharg- 
ing the  rule  and  refusing  the  order  making 
Jones  a  party,  the  plaintiff  sued  out  a  direct 
bill  of  exceptions.    Meld: 

(a)  That  the  judgment  excepted  to  is  an  in- 
terlocutory order  or  judgment^  and,  as  it  does 
not  appear  that  the  case  in  which  it  was  sought 
to  make  the  defendant  named  a  party  had  been 
finally  decided,  the  case  has  been  prematurely 
brought  to  this  court;  for,  although  with  re- 
spect to  a  part  of  the  relief  sought  Jones  was 
a  necessary  party,  the  case  could  proceed  against 
the  other  party  defendants  for  other  relief, 
which  was  obtainable  under  the  allegations  of 
the  petition  as  it  stood.  Workingmen's  Union 
Ass'n  v.  Reynolds,  136  6a.  5,  683.  B.  097. 

(b)  That  this  court  is  without  jurisdiction  to 
consider  the  question  raised  by  the  exceptions 
to  a  judgment  purely  interlocutory  in  nature, 
and  it  is  therefore  ordered  that  the  bill  of  ex- 
ceptions be  dismissed. 

(c)  Under  the  special  facta  of  the  case  it  is 
ordered  that  plaintiff  in  error  have  leave  to  file 
the  official  copy  of  the  bill  of  exceptions  now 
in  the  office  of  the  clerk  of  the  superior  court 
as  exceptions  pendente  lite. 

[Ed.  Note.— For  other  cases,  _see  Exceptions, 
Bill  of,  Dec.  Dig.  |  61  ;•  Appeal  and  Error,  Dec, 
Dig.  |  299.*] 

Error  from  Superior  Court,  Chatham 
County;  W.  G.  Charlton,  Judge. 

Action  by  the  Workingmen's  Union  Asso- 
ciation against  J.  S.  Reynolds  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Dismissed,  with  directions. 

See,  also,  135  Ga.  5,  68  S.  E.  697. 

Oliver  &  Oliver,  of  Savannah,  for  plain- 
tiff in  error.  Travis  &  Travis,  of  Savannah, 
for  defendants  in  error. 

BECK,  J.  Writ  of  error  dismissed,  with 
direction.    All  the  Justices  concur. 


(188  0a.  118). 

AD  KINS  et  al.  v.  BENNETT,  Justice  of  the 

Peace,  et  aL 

(Supreme  Court  of  Georgia.     April  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Mandamus  (§  10*)— Right  to  Wan. 

In  order  to  entitle  one  to  the  writ  of  man- 
damus, it  must  appear  that  he  has  a  clear  legal 
right  to  have  the  particular  act  performed,  the 
doing  of  which  he  seeks  to  have  enforced.  Civil 
Code,  I  5440;  State  v.  Georgia  Medical  Society, 
38  Ga.  608  (5),  95  Am.  Dec.  408;  Jackson  v. 
Cochran,  134  Ga.  396,  67  S.  E.  825,  20  Ann. 
Cas.  219;    26  Cyc.  151. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  37;   Dec.  Dig.  §  10.*] 

2.  Justices  of  the  Peace  (§  141*) — Appeal- 
Jurisdiction  of  Amount. 

An  appeal  from  a  justice's  court  to  the 
superior  court  lies  in  a  claim  case  only  when 
the  amount  of  the  execution  or  the  value  of  the 


property  claimed  exceeds  the  sum  of  $50.  Acts 
1875,  p.  85;  Civil  Code,  {  4998;  Napier  y. 
Woodall,  118  Ga.  830,  45  S.  E.  684,  and  cases 
cited. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  467-476;  Dec  Dig. 
I  141.*] 

3.  Mandamus  (|  57*)  — Writ  Against  Jus- 
tice—Amount in  Controversy. 

From  the  principles  announced  in  the  fore- 
going notes  it  follows  that  a  petition  for  man- 
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damus  was  open  to  general  demurrer,  where  the 
alleged,  official  duty  which  it  was  sought  to  have 
performed  was  the  acceptance  by  a  justice  of 
the  peace  of  a  paper  affidavit  offered  by  the 
claimant,  after  a  judgment  had  been  rendered 
against  him  by  the  justice  in  a  claim  case,  and 
refused  by  the  justice,  the  affidavit  having  been 
presented  in  connection  with  proceedings  to  ap- 
peal the  case  to  the  superior  court,  and  where 
it  did  not  appear  from  the  petition  for  manda- 
mus that  either  the  amount  of  the  execution  or 
the  value  of  the  property  claimed  amounted  to 
more  than  $50. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  68,  114,  120;    Dec.  Dig.  5  57.*] 

Error  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond,  Judge. 

Action  between  Mose  Adkins  and  others 
against  E.  T.  Bennett,  Justice  of  the  Peace, 
and  others.  From  the  judgment,  Adkins  and 
others  bring  error.    Affirmed. 

M.  C.  Barwick  and  W.  Inman  Curry,  both 
of  Augusta,  for  plaintiffs  in  error.  C.  E. 
Dunbar,  of  Augusta,  for  defendants  In  error. 


FISH,  C.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


1138  Ga.  107) 

CENTRAL  OF  GEORGIA  BY.  CO.  v. 

BROWN. 

(Supreme  Court  of  Georgia.    April  12,  1912.) 

(Byllabu*  by  the  Court  J 

1.  Carriers  (f  317*) —Carriage  of  Passen- 
gers—Actions for  Injuries— Evidence. 

Where  suit  is  brought  against  a  railroad 
company  by  one  who  has  received  personal  in- 
juries on  account  of  alleged  negligence  on  the 
part  of  the  railroad  company  by  reason  of  a 
depression  on  the  side  of  the  track  at  the 
place  where  the  injury  occurred,  it  is  not  er- 
ror to  allow  the  plaintiff  to  testify  as  follows: 
"Q.  Had  you  ever  been  to  Davisboro  before? 
A.  Yes,  sir;  I  had  got  off  there  once,  going 
north.  They  stopped  at  the  crossing  just 
north  of  the  depot,  and  I  got  off  on  the  oppo- 
site side.  That  is  the  only  time  I  had  gotten 
off  at  that  landing/' 

[Ed.   Note. — For   other   cases,   see   Carriers, 
Cent  Dig.  H  1295-1306;  Dec.  Dig.  §  317.*]  * 

2.  Tbial    ({    255*)— Instructions— Limiting 
Consideration  or  Evidence. 

Where  evidence  is  admissible  for  one  pur- 
pose, it  is  not  error  for  the  court  to  fail  to 
instruct  the  jury  to  limit  its  consideration  to 
the  one  purpose  for  which  it  is  admissible,  in 
the  absence  of  a  request  to  so  instruct  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  55  627-641;   Dec.  Dig.  §  255.*] 

3.  Carriers  (§  321*)— Carriage  of  Passen- 
gers— Action  for  Injuries — Instructions. 

In  a  suit  by  one  against  a  railroad  com- 
pany to  recover  damages  for  personal  injuries 
to  the  one  alleged  to  be  caused  by  the  negli- 
gence of  the  other,  it  is  not  error  for  the 
court  to  charge  the  jury  two  sections  of  the 
Code  in  Immediate  connection  with  each  oth- 
er, where  one  states  a  general  rule  authoriz- 
ing recovery  against  a  railroad  company  where 
both  parties  are  at  fault,  and   the  other  sec- 


tion  states   a  particular  instance  in  which  a 
recovery  cannot  be  had.    . 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ft  1247,  1326;    Dec,  Dig.  f  321.*] 

4-6.  Sufficiency  of  Instructions— Charge 
as  a  Whole. 

While  the  charges  to  which  exception 
were  taken  in  the  eighth,  ninth,  and  tenth 
grounds  of  the  motion  for  a  new  trial  were 
not  entirely  accurate,  when  considered  by  them- 
selves, yet  in  view  of  the  entire  charge  they 
would  not  alone  require  a  reversal;  but,  as 
the  case  is  to  be  returned  for  a  new  trial, 
they  can  be  corrected  on  the  next  hearing. 

7.  Trial  (§  207*)— Reception  of  Evidence- 
Restriction  to  Particular  Purpose. 
Where  evidence  is  admissible  for  one  pur- 
pose, but  (in  the  absence  of  instructions  from 
the  court  to  the  jury  to  limit  its  considera- 
tion to  that  purpose)  may  be  considered  by  the 
jury  for  other  purposes,  it  is  harmful  error 
requiring  a  new  trial  for  the  court,  on  written 
request  made  therefor,  to  refuse  to  instruct 
the  jury  that  the  evidence  was  admissible  for 
one  purpose  only,  and  not  to  consider  it  for 
any.  other  purposes,  notwithstanding  counsel 
for  the  plaintiff  stated  to  the  court  in  the 
presence  of  the  jury,  when  objection  was  made 
to  the  admission  of  the  evidence,  that  the  pur- 
'pose  of  the  evidence  was  that  for  which  it  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I!  498,  499,  501;    Dec  Dig.  i  207.*] 

I  8.  Carriers  (8  321*)— Carriage  of  Passen- 
gers —  Actions  for  Injuries  —  Instruc- 
tions. 

In  a  suit  brought  by  one  against  a  rail- 
road company  to  recover  damages  for  injuries 
alleged  to  have  been  caused,  among  other 
things,  by  the  negligence  of  the  latter  in  not 
providing  a  safe  place  for  passengers  to  alight 
from  its  passenger  trains  at  a  particular  place, 
it  is  not  error  for  the  court  to  refuse  to  charge 
the  jury  that:  "The  plaintiff  can  recover  only 
upon  the  specific  acts  of  negligence  set  out 
in  the  petition.  The  plaintiff  alleges  that  the 
place  was  unsafe  because  the  landing  was  low- 
•er  than  the  tops  of  the  cross-ties.  If  you 
should  find  from  the  evidence  that  the  landing 
was  not  lower  than  the  tops  of  the  cross- ties, 
you  should  find  that  the  landing  place  was  not 
unsafe  so  far  as  the  surface  of  the  ground  was 
concerned." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  *§  1247,  1326-1337,  1343;  Dec.  Dig. 
{  321.*] 

( Additional  SyUabva  by  Editorial  Staff.) 

9.  Trial  <§  296*)— Instructions— Construc- 
tion as  a  Whole. 

In  an  action  against  a  railroad  for  inju- 
ries, an  instruction  that  if  the  plaintiff  sus- 
tained injuries,  and  defendant  did  not  in  trans- 
porting him  exercise  extraordinary  care,  the 
plaintiff  would  be  entitled  to  recover,  though 
omitting  any  reference  to  the  principle  that 
if  plaintiff,  by  ordinary  care,  could  have  avoid- 
ed the  consequences  of  defendant's  failure  to 
exercise  extraordinary  care,  he  could  not  re- 
cover, could  not  have  confused  the  jury,  where 
the  general  charge  covered  the  latter  subject. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  {§  705-713.  715,  716.  718:  Dec.  Dig.  * 
296,*   Carriers,  Cent.  Dig.  |  1406.] 

10.  Carriers  (}  321*)— Carriage  of  Passen- 
gers —  Actions  for  Injuries  —  Instruc- 
tions. 

In  an  action  against  a  railroad  for  inju- 
ries, an  instruction  that  if  plaintiff  and  the 
agents  of  the  company  were  both  at  fault,  and 
plaintiff  may  have  contributed  to  the  injury, 
and  he  could  not  have  avoided  the  consequenc- 
es  of  defendant's  negligence  if  he  had   exer- 
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cised  ordinary  care,  then  he  "may"  recover 
damages,  is  inaccurate  in  the  use  of  the  word 
"may"  for  "shalL"- 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  1247,  1326-1337,  1343;  Dec  Dig. 
§  321.*] 

Beck  and  Atkinson,  JJ.,  dissenting. 

Error  from  Superior  Court,  Washington 
County;  B.  T.  Rawllngs,  Judge. 

Action  by  C.  C.  Brown  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Q.  C.  Brown  filed  his  petition  in  the  su- 
perior court  of  Washington  county  to  recov- 
er damages  for  personal  injuries,  alleged  to 
have  been  caused  by  defendant's  negligence, 
as  hereinafter  set  out,  and  recovered  a  ver- 
dict for  $8,000.  The  case,  as  shown  by  the 
petition  and  evidence  of  plaintiff,  is  substan- 
tially as  follows:  The  plaintiff  was  a  passen- 
ger pn  one  of  defendant's  passenger  trains, 
and  Davisboro,  in  Washington  county,  was 
his  destination.  The  train  reached  Davis- 
boro on  defendant's  line  of  road  at  night,  or 
so  early  In  the  morning  that  it  was  yet  dark. 
As  the  train  approached  Davisboro  the  sta- 
tion was  announced.  The  plaintiff,  who  was 
a  traveling  salesman,  left  the  train  when  it 
stopped,  a  suit  case  In  one  hand  and  a  sam- 
ple case  in  the  other.  There  were  no  lights 
at  the  point  where  plaintiff  alighted,  nor  was 
the  moon  shining,  and  no  lantern  was  used 
by  the  train  crew  to  give  light;  it  appearing 
that  the  lantern  used  by  the  crew  for  such 
purpose  was  broken.  The  ground  at  the 
point  at  which  the  plaintiff  alighted  was  con- 
siderably lower  than  the  rails  of  the  track, 
being  several  inches  lower  than  the  cross- 
ties.  Being  in  total  darkness,  and  in  ig- 
norance of  the  long  distance  from  the  bot- 
tom step  of  the  car  to  the  ground,  and  car- 
rying the  two  valises,  plaintiff  was,  on  ac- 
count of  the  unexpected  distance  and  the  ab- 
sence of  any  stool  on  which  to  step,  thrown 
violently  to  the  ground  when  he  attempted 
to  alight  In  attempting  to  regain  his  feet, 
plaintiff  again  fell  against  a  brick  wall,  re- 
ceiving the  injuries  for  which  suit  is  brought. 
The  negligence  alleged,  on  which  plaintiff  re- 
lies for  a  recovery,  is  the  failure  of  the  de- 
fendant to  furnish  plaintiff  a  safe  place  to 
alight  from  said  train,  and  in  failing  to  fur- 
nish a  light  at  said  point,  and  that  both  con- 
curred in  making  the  particular  place  at  the 
particular  time  an  unsafe  one  for  passengers 
to  alight;  that  the  negligence  of  defendant  in 
furnishing  such  unsafe'  place  caused  the  plain- 
tiff's injuries.  Plaintiff  alleged  that  by  rea- 
son of  the  negligence  of  defendant  as  above 
set  out,  and  his  being  violently  thrown  to  the 
ground  and  against  the  brick  wall,  the  mus- 
cles and  nerves  of  plaintiff  were  wrenched 
and  torn,  his  back  was  wrenched,  and  spinal 
concussion  has  resulted  therefrom.  He  had  to 
have  assistance  in  reaching  the  hotel  after  the 


injury,  and  was  confined  to  his  bed  during 
the  following  day.  He  had  to  have  immediate 
medical  attention,  and  to  have  opiates  ad- 
ministered to  him.  HS  was  later  taken  to 
the  company's  physician  in  an  adjoining 
town,  later  still  came  to  Atlanta,  and  from 
there  went  to  his  home  in  Alabama.  Much 
medical  tesRmony  was  introduced  on  the 
trial  of  the  case.  The  plaintiff's  witnesses 
tended  to  show  that  he  suffers  pain  most  of 
the  time,  and  Is  unable  to  do  any  work  which 
requires  physical  effort,  and  that  the  injuries 
are  permanent.  At  the  time  of  the  injury 
plaintiff  was  a  traveling  salesman,  55  years 
old,  and  earning  $75  per  month  and  expens- 
es. His  physician's  bills  were  alleged  as 
$200.  The  defendant  denied  all  the  para- 
graphs of  plaintiff's  petition,  except  the  first, 
and  required  strict  proof  thereof.  Under  the 
evidence  and  charge  of  the  court  the  jury  re- 
turned a  verdict  for  the  plaintiff  for  $8,000. 
The  defendant  made  a  motion  for  new  trial, 
which  was  overruled,  and  defendant  ex- 
cepted. 

Lawton  &  Cunningham,  of  Savannah,  for 
plaintiff  in  error.  Smith,  Hastings  &  Ran- 
som, of  Atlanta,  and  Hardwlck  &  Wright,  of 
Sandersvllle,  for  defendant  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  It  is  contended  that  the  court  commit- 
ted error  in  allowing  the  plaintiff  to  testify, 
over  the  objection  of  the  defendant  that  the 
same  was  irrelevant,  as  follows:  "Q.  Had 
you  ever  been  to  Davisboro  before?  A.  Yes, 
sir;  I  had  got  off  there  once.  Going  north, 
they  stopped  at  the  crossing  just  north  of 
the  depot,  and  I  got  off  on  the  opposite  side. 
That  is  the  only  time*  I  had  gotten  off  at 
that  landing.  Q.  Do  you  know  the  condition 
of  that  landing?  A.  Yes,  sir;  it  Is  higher 
than  the  track.'1  This  evidence  was  not  ir- 
relevant, but  was  admissible  for  two  pur- 
poses: (a)  As  tending  to  show  that  the  plain- 
tiff did  not  know  of  the  depression  on  that 
side  of  the  track,  where  he  alighted  from  the 
train  on  the  night  of  the  injury;  and  (b) 
from  the  condition  of  the  landing,  as  tending 
to  show  negligence  on  the  part  of  the  defend- 
ant 

[2]  2.  Error  is  assigned  on  the  admis- 
sion of  the  following  testimony  by  the  court, 
over  the  objection  of  the  defendant:  "I 
know  there  has  been  some  change  made  in 
the  condition  of  the  ground  at  the  place 
where  Mr.  Brown  stated  he  fell,  since  he 
fell  there.  It  was  filled  in  from  about  the 
bottom  of  the  rail  to  the  top  of  the  rail. 
That  is  where  the  people  get  off  the  train 
that  go  from  Tennille  to  Savannah.  On  the 
other  side  It  was  already  filled  up.  I  could 
not  say  when  that  change  took  place.  It  is 
my  best  recollection  that  it  was  some  time 
afterwards.  I  couldn't  say  how  long  to  save 
my  life.  I  couldn't  say  whether  it  was  right 
quick  afterwards  or  not    My  recollection  is 
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It  was  done  some  short  time  afterwards.  I 
don't  know  whether  it  was  some  30,  60,  or 
90  days.  I  couldn't  say  positively,  but  it 
was  done  afterwards.  The  thing  that  fixed 
it  in  my  mind  was  that  possibly  they  were 
trying  to  raise  the  ground  there  like  it  was 
on  the  opposite  [side],  and  that  this  thing 
had  occurred  and  Impressed  it  on  my  mind. 
That  is  about  what  caused  me  to  notice  it 
I  could  not  say  whether  it  was  a  short 
while  or  not"  It  is  insisted  by  the  plain- 
tiff in  error  that  the  testimony  quoted  was 
Irrelevant  except  for  the  purpose  of  show- 
ing that  the  measurement  of  the  distance 
from  the  bottom  step  of  the  coach  from 
which  the  plaintiff  alighted  (the  conductor 
of  the  train  having  testified  that  he  had 
made  such  measurement  on  October  17,  1908) 
to  the  surface  of  the  ground  was  not  the 
correct  distance  as  it  existed  at  the  time  of 
the  alleged  injury  to  the  plaintiff;  that  the 
court  admitted  the  evidence  without  limiting 
its  application,  and  authorized  the  jury  to 
find  that  any  change  made  by  the  defend- 
ant was  an  admission  that  the  place  at 
which  plaintiff  alighted  was  unsafe.  We  do 
not  agree  with  this  contention.  If  the  evi- 
dence was  admissible  for  one  purpose,  and 
the  defendant  wanted  it  limited  to  that  one 
purpose,  the  court  should  have  been  asked  to 
so  limit  it  in  his  Instructions  to  the  jury. 
But  where  it  is  admissible  for  one  purpose, 
it  cannot  be  excluded  entirely,  but  may  be 
limited  to  the  purpose  for  which  it  was  ad- 
mitted, if  a  request  to  limit  it  has  been 
made  to  the  court  And  a  failure  to  give 
such  limitation,  in  the  absence  of  a  request 
will  not  work  a  reversal  of  the  judgment 
Garbutt  Lumber  Co.  v.  Camp  et  al.,  137  Ga. 
2,  73  S.  E.  841. 

[3]  3.  Complaint  is  made  that  the  court 
erred  in  charging  the  jury  as  follows:  "No 
person  shall  recover  damages  from  a  rail- 
road company  for  injuries  to  himself  or  his 
property,  where  the  same  is  done  by  his 
consent,  or  caused  by  his  own  negligence. 
If  the  plaintiff  and  the  agents  of  the  defend- 
ant company  are  both  at  fault  the  plaintiff 
may  recover;  but  the  damages  shall  be  di- 
minished by  the  jury  in  proportion  to  the 
amount  of  default,  attributable  to  him.  I 
charge  you  further  that  if  the  plaintiff,  by 
the  exercise  of  ordinary  care,  could  have 
avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence,  he  is  not  enti- 
tled to  recover ;  but  in  other  cases  the  defend- 
ant is  not  relieved,  although  the  plaintiff 
may  have  in  some  way  contributed  to  the  in- 
jury sustained."  It  is  insisted  that  .the  er- 
ror in  said  charge  is  tinat  it  stated  in  im- 
mediate connection  two  conflicting  principles, 
without  explanation  jot  qualification.  We  do 
not  think  this  assignment  well  taken.  By 
section  2781  of  the  Civil  Code  of  1910,  it  is 
declared  that  no  person  shall  recover  dam- 
ages from  a  railroad  company  for  injury  to 
himself  or  his  property,  where  the  same  is 
done  by  his  consent  or  is  caused  by  his  own 


negligence.  If  the  complainant  and  the 
agents  of  the  company  are  both  at  fault,  the 
former  may  recover;  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to 
the  amount  of  the  fault  attributable  to  him. 
There  is,  however,  another  rule  of  law  touch- 
ing the  character  and  extent  of  negligence 
on  the  part  of  the  plaintiff  which  will  pre- 
vent a  recovery.  This  is  contained  in  sec- 
tion 4426  of  the  Civil  Code  of  1910,  which  de- 
clares that  if  the  plaintiff  by  ordinary  care 
could  have  avoided  the  consequences  to  him- 
self caused  by  the  defendant's  negligence  he 
is  not  entitled  to  recover,  but  in  other  cases 
the  defendant  is  not  relieved,  although  the 
plaintiff  may  In  some  .way  have  contributed 
to  the  injury  sustained. 

The  presiding  judge  in  the  present  case 
charged  each  of  these  sections,  in  the  or- 
der in  which  they  have  been  quoted  above. 
It  is  contended  that  this  was  calculated  to 
confuse  the  jury,  and  the  case  of  Americus, 
etc.,  Ry.  Co.  v.  Luckie,  87  Ga.  6,  13  S.  E. 
105,  is  cited  to  sustain  the  position.  It  does 
not  do  so.  In  that  case  the  presiding  judge 
first  charged  the  rule  that  if  the  plaintiff  by 
the  use  of  ordinary  care  could  have  avoided 
the  consequences  of  the  defendant's  negli- 
gence he  could  not  recover,  then  immediate- 
ly, in  the  same  sentence,  separated  only  by  a 
semicolon,  and  with  the  appearance  of  qual- 
ifying the  rule,  added:  "But  if  both  parties 
are  at  fault  and  the  alleged  injury  was  the 
result  of  the  fault  of  both,  then,  notwith- 
standing the  plaintiff's  negligence,  he  would 
be  entitled  to  recover,  but  the  amount  of 
the  recovery  would  be  abated  in  proportion 
to  the  amount  of  fault  on  her  part"  Tak- 
ing these  statements  together,  the  jury  might 
have  understood  that  the  general  rule  was 
that  the  plaintiff  could  not  recover  if  she 
could  have  avoided  the  consequences  to  her/ 
self  of  the  defendant's  negligence  by  the 
use  of  ordinary  care,  and  failed  to  use  it 
but  that  this  was  qualified  by  the  fact  that 
if  both  were  guilty  of  negligence  she  might 
recover  the  diminished  amount  In  other 
words,  that  she  might  recover  the  diminish- 
ed amount  although  she  was  guilty  of  want 
of  ordinary  care  and  could  have  prevented 
the  injury  to  herself  by  its  use.  In  the 
present  case  the  charge  of  the  court  exactly 
reversed  this  principle,  and  first  stated  the 
general  rule  of  comparative  negligence,  that 
there  might  be  a  recovery  in  case  both  the 
plaintiff  and  the  railroad  company  were  at 
fault  with  diminution  of  damages  in  pro- 
portion to  the  amount  of  default,  and  then 
instructed  the  jury  that  if  the  plaintiff's 
fault  amounted  to  a  want  of  ordinary  care, 
by  the  use  of  which  he  could  have  avoided 
the  consequences  to  himself  of  the  defend- 
ant's negligence  there  could  be  no  recovery. 
In  other  words,  the  charge  in  the  Luckie 
Case  qualified  or  apparently  qualified  the 
rule  preventing  recovery  because  of  fail- 
ure to  use  ordinary  care-,  by  the  rule  al- 
lowing recovery  by  abatement  of  damages 
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if  both  parties  were  at  fault  In  the 
case  before  us,  if  there  was  a  qualification, 
it  was  exactly  the  reverse  of  that  made  in 
the  Luckie  Case,  so  that,  after  charging  the 
general  rule  of  recovery,  with  abated  dam- 
ages if  both  were  at  fault,  he  then  charged 
that  if  the  plaintiff's  fault  amounted  to  want 
of  ordinary  care  by  the  use  of  which  he 
could  have  avoided  the  consequences  of  de- 
fendant's negligence  he  could  not  recover. 
This  is  not  only  the  proper  instruction  to 
give  ,in  such  a  case,  but  in  the  case  of 
Southern  Ry.  Co.  ▼.  Gore,  128  Ga.  627,  58  S. 
E.  180,  it  has  been  held  error  not  to  give  it 

It  is  true  that  in  some  of  the  cases  the 
Luckie  Case  has  been  rather  loosely  cited, 
without  regard  to  the  exact  point  which 
the  charge  there  considered  involved,  as 
above  explained.  But  if  the  Judge  should 
give  both  of  these  rules  of  law  in  a  particu- 
lar case,  and  if  the  rule  preventing  a  recov- 
ery for  failure  to  use  ordinary  care  is  real- 
ly in  substance  the  limitation  upon  the  rule 
allowing  recovery  against  a  railroad  com- 
pany where  both  parties  are  at  fault,  it  is 
difficult  to  see  how  giving  the  general  rule 
first  and  the  limitation  or  exception  second 
can  be  error.  The  truth  is  that  these  two 
sections  of  the  Code  are  the  law  of  the 
state.  One  states  a  general  rule,  authoriz- 
ing a  recovery  against  a  railroad  company 
where  both  parties  are  at  fault;  the  other 
states  a  particular  instance  in  which  a  re- 
covery cannot  be  had.  How  can  It  be  er- 
ror to  charge  the  Code  of  Georgia  in  the 
proper  order  of  general  rule  first  and  limi- 
tation or  exceptional  case  second  Is  not  easy 
to  perceive.  An  examination  of  the  charge 
given  in  this  case  will  show  that  it  was  very 
closely  analogous  to  that  which  it  was  said 
in  the  opinion  in  the  Luckie  Case  it  would 
be  proper  to  give.  In  the  case  of  Macon, 
£te,  R.  Go.  v.  Moore,  00  Ga.  220,  25  S.  E. 
460,  no  opinion  was  filed,  but  only  a  head- 
note.  As  It  cited  and  depended  for  what 
was  said  on  that  subject  upon  the  Luckie 
Case,  it  can  hardly  be  supposed  that  it  was 
Intended  to  conflict  with  it.  If  it  does  so,  it 
will  have  to  yield  to  it. 

[4,  9]  4.  The  eighth  ground  of  the  amended 
motion  alleges  error  because  of  the  following 
charge  of  the  court:  "So  if  you  find,  from 
the  facts  and  circumstances  in  this  case, 
that  the  plaintiff  sustained  injuries,  and  the 
defendant  did  not  in  transporting  him  ex- 
ercise extraordinary  care,  then  the  plaintiff 
would  be  entitled  to  recover."  •  It  is  con- 
tended that  this  charge  omitted  any  refer- 
ence to  the  principle  that,  if  the  plaintiff 
could  by  ordinary  care  have  avoided  the  con- 
sequences of  failure  on  the  part  of  the  de- 
fendant to  exercise  extraordinary  care,  be 
could  not  recover.  The  court  in  his  general 
charge  had  covered  this  subject,  and  we  do 
not  see  how  the  charge  complained  of  could 
have  confused  the  jury. 

[6, 1 0]  5.  The  ninth  assignment  is  because 
the  court  erred  in  charging  the  jury:    "If 


you  find,  however,  as  I  have  before  instruct- 
ed you,  gentlemen,  that  the  plaintiff  and  the 
agents  of  the  company  are  both  at  fault,  the 
plaintiff  may  have  in  some  way  contributed 
to  the  injury,  and  he  could  not  have  avoided 
the  consequences  to  himself,  caused  by  the 
defendant's  negligence,  if  he  had  exercised 
ordinary  care,  then  I  charge  you  that  he 
may  recover  damages  of  the  defendant  com- 
pany; but  the  damages  may  be  by  the  jury 
trying  the  case  diminished  in  proportion  to 
the  amount  of  default  attributable  to  him.'* 
It  is  contended  that  this  charge  left  to  the 
discretion  of  the  jury  the  diminution  of  the 
damages,  when  it  is  imperative  that  the 
damages  "shall"  be  diminished  under  the 
circumstances  stated.  The  use  of  the  word 
"may"  for  "shall"  by  the  court  in  that  por- 
tion of  the  charge  indicated  was  inaccurate, 
though  he  had  previously  in  his  charge  cor- 
rectly used  the  word  "shall."  As  the  case 
is  to  go  back,  this  apparent  slip  of  the 
tongue  will  probably  not  occur  at  the  second 
trial. 

[6]  6.  Complaint  is  made  of  the  following 
charge:  "Certain  tables  have  been  intro- 
duced in  evidence,  and  it  will  be  necessary 
for  me  to  give  you  some  instructions  relative 
to  them.  You  can  use  them  if  you  see  fit,  or 
you  may  adopt  any  method  which  you  see 
proper  in  arriving  at  the  amount  which  the 
plaintiff  would  be  entitled  to  recover,  in  the 
event  you  so  find."  It  is  contended  that  this 
charge  vested  the  jury  with  the  power  ar- 
bitrarily to  fix  the  measure  of  damages,  in 
the  event  they  should  see  fit  not  to  use  the 
mortality  and  annuity  tables.  The  language 
here  used  by  the  court  without  qualification 
might  have  been  understood  as  giving  the 
jury  some  arbitrary  power.  But  as  the  case 
goes  back  for  new  trial,  the  court  will  prob- 
ably not  employ  language  so  broad  and  un- 
qualified as  in  the  former  trial.  He  doubt- 
less meant  to  instruct  the  jury  that,  if  they 
saw  fit  not  to  use  the  mortality  and  annuity 
tables,  they  might  find  an  amount  for  the 
plaintiff,  if  the  evidence  and  the  law  as  giv- 
en them  in  charge  authorized  it,  after  seek- 
ing honestly,  fairly,  and  Impartially  to  ar- 
rive at  a  true  verdict  therefrom,  by  some  de- 
duction of  their  own,  independently  of  the 
tables  which  had  been  explained  to  them. 

[7]  7.  Exception  is  taken  to  the  refusal  of 
the  court  to  charge  the  jury  as  follows-: 
"If  you  should  find  that  the  defendant  after 
August  22,  1008,  elevated  the  surface  of  the 
ground  at  the  point  where  the  plaintiff  al- 
leges that  he  alighted,  you  would  not  there- 
from be  authorized  to  find  that  the  defend- 
ant was  negligent  as  to  the  safety  of  the 
alighting  place  at  the  time  of  the  occur- 
rence." In  a  note  to  this  ground  of  the 
motion  for  new  trial  the  presiding  judge 
certifies  that,  when  the  testimony  set  out 
in  the  sixth  ground  of  the  amended  motion 
for  new  trial  was  objected  to,  plaintiff's 
counsel  stated  to  the  court,  in  the  presence 
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of  the  jury,  that  the  purpose  of  the  testi- 
mony was  to  show  that,  between  the  time  of 
plaintiff's  injury  and  the  time  of  the  meas- 
urement made  by  the  witness  Wheeler,  the 
ground  at  the  place  of  the  injury  had  been 
raised.  Will  the  above  statement  of  coun- 
sel to  the  court  in  the  presence  of  the  Jury 
take  the  place  of  instructions  from  the 
court  to  the  jury  that  the  consideration  of 
the  evidence  was  to  be  limited  to  the  par- 
ticular purpose  for  which  it  was  admitted? 
We  hold  that  it  does  not,  and  that  the  fail- 
ure of  the  Judge  to  so  instruct  the  jury  was 
harmful  error  requiring  a  new  trial.  The 
defendant  was  entitled  to  have  the  evidence 
which  was  admissible  for  one  purpose  only 
to  go  to  the  jury,  not  merely  with  the  state- 
ment of  counsel  for  the'  plaintiff  to  that 
effect,  but  with  the  force  of  an  instruction 
from  the  court  that  it  was  to  be  so  limited. 
The  jury  could  not  know  from  the  statement 
of  counsel  that  the  consideration  of  the  evi- 
dence was  to  be  restricted  to  the  purpose  for 
which  it  was  admitted.  The  defendant  was 
entitled  to  have  this  Instruction  come  from 
the  court  itself.  The  statement  of  counsel 
does  not  have  the  force  of  restricting  the 
evidence  to  the  purpose  as  expressed  by 
counsel,  as  if  an  instruction  is  given  to  the 
jury  by  the  court.  The  statement  of  coun- 
sel would  not  prevent  the  Jury  from  consid- 
ering it,  but  with  a  charge  from  the  court 
to  the  Jury  to  that  effect  they  are  bound  to 
consider  it  for  the  purpose  alone  for  which 
it  Is  admissible.  The  statement  of  counsel 
would  not  have  the  effect  of  a  negation  of 
Its  use  by  the  jury-  If  the  court  had  fol- 
lowed up  the  statement  with  an  Instruction 
to  the  jury  to  so  restrict  its  use,  it  would 
be  all  that  could  be  required;  but,  instead 
of  doing  that,  the  court  refused  to  so  in- 
struct the  jury  on  a  written  request.  Had 
he  instructed  the  jury  as  requested,  it  would 
have  had  the  sanction  of  one  having  author- 
ity to  speak.  It  was  recognized  by  counsel 
for  plaintiff  that  the  sole  purpose  of  the 
evidence  was.  that  between  the  time  of  plain- 
tiff's  injury  and  the  time  of  the  measure- 
ment made  by  the  witness  the  ground  at  the 
place  of  the  injury  had  been  raised,  because 
he  so  stated,  and  this  court  has  held  a  num- 
ber of  times  that,  where  evidence  is  admis- 
sible for  one  purpose,  but  it  might  be  con- 
sidered for  another  purpose  for  which  it  was 
not  admissible,  in  the  absence  of  instruc- 
tions from  the  court,  if  counsel  wanted  the 
evidence  restricted,  a  request  should  be 
made  therefor.  See  A.  G.  Garbutt  Lumber 
Co.  v.  Camp,  73  S.  E.  841.  Here  defendant 
did  make  the  request,  and  the  court  should 
have  restricted  the  consideration  of  the  evi- 
dence by  the  jury  as  requested. 

This  was  a  vital  question  in  this  case. 
And  the  fact  that  defendant  did  change  this 
place  of  alighting  after  plaintiff's  injury 
might  be  considered  a  strong  circumstance 
by  the  jury  to  show  negligence  on  the  part 


of  the  defendant,  In  the  absence  of  the  in- 
struction requested.  It  is  impossible  to  say 
that  the  jury  did  not  so  consider  it,  although 
counsel  said  the  purpose  of  the  evidence  was 
as  stated  by  him.  This  court  has  ruled  that, 
following  an  injury  to  a  person  by  a  rail- 
road company  which  is  sought  to  be  held 
responsible  therefor,  the  fact  that  the  rail- 
road company  took  additional  precautions 
to  prevent  other  persons  from  being  likewise 
injured  cannot  by  taking  such  precaution 
be  regarded  as  an  admission  that  It  was  neg- 
ligent In  not  taking  such  precautions  sooner. 
Ga.  Southern  &  Florida  R.  Co.  v.  Cartledge, 
116  Ga.  164,  42  S.  E.  405,  59  L.  R.  A.  118 ; 
L.  &  N.  Railroad  Co.  v.  Barnwell,  131  Ga. 
792(3),  63  S.  E.  501.  When  the  evidence 
was  offered,  the  attention  of  the  court  was 
called  to  the  point  that  it  was  admissible 
solely  on  the  question  of  whether  there  had 
been  a  change  in  the  level  of  the  ground  be- 
fore certain  measurements  were  made,  and 
was  not  admissible  for  the  purpose  of  show- 
ing* negligence.  Again  in  this  request  the 
court  was  asked  to  instruct  the  jury  that 
this  evidence  could  not  be  considered  as 
proving  negligence.  He  refused  it,  and  no- 
where in  the  charge  touched  on  the  subject. 
The  request  used  the  expression  that  if,  aft- 
er the  alleged  Injury,  the  defendant  elevated 
the  surface  of  the  ground  at  that  place,  "you 
would  not  therefrom  be  authorized  'to  find 
that  the  defendant  was  negligent  as  to  the 
safety  of  the  alighting  place  at  the  time  of 
the  occurrence."  If  this  evidence  was  whol- 
ly Inadmissible  as  tending  to  show  negli- 
gence, and  could  not  be  considered  for  that 
purpose,  then  certainly  the  jury  would  not 
be  authorized  to  find  negligence  "there- 
from"; that  Is,  from  such  evidence.  The 
court  let  In  the  evidence  for  another  pur- 
pose. It  was  a  sound  proposition  of  law 
that  It  could  not  be  considered  as  showing 
negligence,  or  to  base  a  finding  of  negli- 
gence upon.  The  request  did  not  really  or 
apparently  rule  out  the  evidence  for  the 
only  purpose  for  which  it  was  admitted,  nor 
intimate  that  it  could  not  be  considered  for 
that  purpose.  It  only  excluded  its  consid- 
eration for  an  unlawful  purpose.  It  con- 
tained a  complete  and  correct  proposition 
of  law  in  itself.  If  the  judge  so  desired,  he 
could  have  further  charged  as  to  the  pur- 
pose for  which  the  Jury  could  consider  the 
evidence;  but  the  request  contained  a  com- 
plete and  correct  principle  of  law,  and  the 
fact  that  it  did  not  include  some  other  ad- 
ditional matter  did  not  render  its  refusal 
proper. 

[8]  8.  Error  is  assigned  on  the  refusal  of 
the  court  to  charge  the  jury  as  follows: 
"The  plaintiff  can  recover  only  upon  the  spe- 
cific acts  of  negligence  set  out  in  the  peti- 
tion. The  plaintiff  alleges  that  the  place 
was  unsafe  because  the  landing  was  lower 
than  the  top  of  the  cross-ties.  If  you  should 
find  from  the  evidence  that  the  landing  was 
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not  lower  than  the  top  of  the  cross-ties,  yon 
should  find  that  the  landing  place  was  not 
unsafe  so  far  as  the  surface  of  the  ground 
was  concerned."  There  Is  no  merit  In  this 
ground  of  the  motion  for  new  trial.  The  acts 
of  negligence  alleged  by  the  plaintiff  against 
the  defendant  were  that  no  light  of  any  de- 
scription was  placed  by  the  defendant  at  the 
place  where  the  injury  occurred,  that  it  fail- 
ed  to  place  a  stool  beneath  the  steps  of  the 
passenger  cars  to  be  used  by  persons  in 
alighting  from  said  cars  as  was  customary, 
and  that  the  place  where  plaintiff  had  to 
alight  was  rough  and  uneven,  and  the  ground 
was  from  three  to  six  inches  below  the  top 
of  the  cross-ties,  making  the  place  unsafe 
for  alighting.  The  request  to  charge  was 
confined  to  only  one  of  these  alleged  acts  of 
negligence,  which  was  calculated  to  mislead 
the  jury.  The  court  could  not  instruct  the 
jury  what  was  safe  or  unsafe,  and  the  charge 
as  requested  would  virtually  have  done  so. 
It  would  have  been  equivalent  to  instructing 
the  jury  that  certain  facts  proven  were  not 
negligence.  It  is  not  the  province  of  the 
court  to  instruct  the  Jury  that  certain  facts 
proven  do  or  do  not  constitute  negligence. 
In  the  case  of  Atlanta  &  West  Point  R.  Oo. 
v.  Hudson,  123  Ga.  108(1),  51  S.  E.  29,  it 
was  held:  "Except  where  a  particular  act 
is  declared  to  be  negligence,  either  by  stat- 
ute or  by  valid  municipal  ordinance,  the 
question  as  to  what  acts  do  or  do  not  consti- 
tute negligence  is  for  determination  by  the 
jury,  and  it  is  error  for  the  presiding  judge 
to  instruct  them  what  ordinary  care  required 
should  be  done  in  a  particular  case."    ' 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK  and  ATKINSON,  JJ.,  who 
dissent. 

BECK,  J.  (dissenting).  I  dissent  from  the 
holding  of  the  majority  which  has  the  effect 
of  granting  a  new  trial  on  the  ground  that 
the  court  erred  in  refusing  to  give  in  charge 
to  the  Jury  the  written  request  for  the  in- 
structions set  forth  in  the  seventh  division 
of  the  opinion.  It  was  not  error  to  refuse  to 
give  this  charge,  unless  it  was  perfect  and 
complete  in  itself  relatively  to  the  subject 
dealt  with.  I  do  not  think  this  request 
complete  and  perfect.  Standing  alone,  it 
might  have  had  the  effect  of  leading  the  jury 
to  believe  that  the  evidence  as  to  raising  the 
surface  of  the  ground  had  been  withdrawn 
from  their  consideration.  This  evidence  had 
been  properly  admitted,  as  it  was  admissible 
for  one  purpose.  If  counsel  desired  to  have 
the  jury  limited  in  their  consideration  of  the 
evidence  to  that  particular  purpose,  they 
should  have  requested  a  charge  embodying 
the  limitation,  and  a  proper  charge  for  this 
purpose  would  have  stated  to  the  jury  that 
the  evidence  was  still  before  them  for  the 
particular  purpose,  but  would  not  be  consid- 
ered by  them  as  tending  to  show  that  the 


defendant  had  been  negligent  In  respect  to 
the  condition  of  the  surface  of  the  ground 
or  Its-  distance  from  the  steps  of  the  car,  at 
the  place  where  the  plaintiff  alighted.  The 
jury  might  have  been  led  to  regard  the  re- 
quest under  consideration  as  one  requiring 
exclusion,  rather  than  limitation  to  a  particu- 
lar purpose.  The  idea  of  exclusion  was 
more  prominent  in  the  charge  requested  than 
the  idea  of  limitation,  and  the  Instruction  de- 
sired was  faulty  in  this  respect. 

I  am  authorized  to  say  that  Justice  AT- 
KINSON concurs  with  me  in  the  views  ex- 
pressed in  the  dissent. 

(11  Ga.  App.  130) 

DOUGLAS  NAVAL  STORES  CO.  t.  GEOR- 
GIA FERTILIZER  &  OIL  CO. 
(No.  4,016.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

Partnership    (§   296*)— Action    on   Notb— 

Defense. 

Where  suit  is  brought  on  a  promissory 
note  against  a  partnership  composed  of  two 
members,  it  is  no  defense  that  one  of  the 
partners  had  used  the  funds  of  a  new  part- 
nership, formed  after  the  note  was  given  and 
composed  of  the  two  partners  and  four  others, 
in  settlement  of  an  individual  debt  due  the 
plaintiff  by  one  of  the  original  partners.  The 
question  of  the  misappropriation  of  the  part- 
nership assets  can  be  raised  only  by  the  new 
firm;  it  not  appearing  that  it  assumed  the  lia- 
bilities and  took  over  the  assets  of  the  old 
partnership. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent.  Dig.  {J  662,  663,  666-678;  Dec 
Dig.  §  296.*] 

Error  from  City  Court  of  Douglas ;  W.  C. 
Lankford,  Judge. 

Action  by  the  Georgia  Fertilizer  &  Oil 
Company  against  the  Douglas  Naval  Stores 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

F.  Willis  Dart,  Lawson  Kelley,  and  C.  A. 
Ward,  all  of  Douglas,  for  plaintiff  in  error. 
J.  W.  Qulncey,  of  Douglas,  for  defendant  in 
error. 

POTTLE,  J.  The  Douglas  Naval  Stores 
Company  was  a  copartnership  composed  of 
A.  B.  Fisher  and  C.  A.  Ward.  The  suit  is 
against  the  partnership  for  a  balance  due 
on  a  promissory  note  given  to  the  plaintiff 
for  guano.  The  defense  was  that  the  note 
had  been  overpaid,  and  judgment  was  prayed 
for  the  amount  of  the  overpayment. 

It  appears  from  the  evidence,  that  after 
the  note  was  given  a  partnership  was  or- 
ganized,'composed  of  A.  B.  Fisher,  C.  A. 
Ward,  and  four  other  persons*  under  the 
name  and  style  of  A.  B.  Fisher  &  Co.  Fish- 
er owed  the  plaintiff  an  individual  note  for 
fertilizer,  and  gave  to  plaintiff's  agent  a 
draft  signed  A.  B.  Fisher  &  Co.  and  drawn 
against  that  firm's  account  with  the  Down- 
ing  Company,   a  naval   stores   factor   with 
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which  the  drawer  had  an  account  There 
was  testimony  for  the  plaintiff  that  the 
draft  was  given  by  Fisher  in  settlement  of 
the  balance  dne  on  his  individual  note,  and 
that  it  was  so  applied,  while  Fisher  testi- 
fied that  he  directed  the  draft  to  be  applied 
on  the  note  dne  by  the  Douglas  Naval  Stores 
Company.  There  was  further  evidence  that 
the  firm  of  A.  B.  Fisher  &  Go.  did  not  au- 
thorize Fisher  to  use  the  funds  of  that 
partnership  in  settlement  of  his  individual 
debt  Fisher  also  testified  that  "A.  B.  Fish- 
er &  Co.  was  the  successor  of  the  Douglas 
Naval  Stores  Company;  the  name  having 
been  changed  to  A.  B.  Fisher  &  Co."  The 
plaintiff  prevailed,  and  the  defendants'  mo- 
tion for  a  new  trial  was  overruled. 

The  point  made  in  behalf  of  the  defend- 
ants is  that  the  plaintiff  was  not  entitled  to 
prevail,  because,  even  if  the  testimony  of 
the  plaintiff's  agent  that  Fisher  authorized 
the  application  of  the  proceeds  of  the  draft 
to  his  individual  debt  be  accepted  as  true, 
yet  it  appeared,  from  the  evidence,  that  the 
new  partnership  of  A.  B.  Fisher  &  Co.  did 
not  authorize  Fisher  to  use  its  funds  in  pay- 
ment of  his  individual  debt  It  is  undoubt- 
edly true  that  one  partner  cannot,  without 
the  consent  of  his  copartners,  use  the  part- 
nership funds  in  settlement  of  his  individu- 
al debt  Wise  v.  Copley,  36  Ga.  508 ;  Harp- 
er v.  Wrigley,  48  Ga.  496.  But  this  principle 
has  no  application  to  the  facts  here.  The 
money  used  to  pay  Fisher's  individual  debt 
was  the  property  of  A.  B.  Fisher  &  Co. 
They,  are  not  parties  to  the  case.  If  they 
are  not  complaining  at  the  misappropriation 
by  Fisher  of  their  assets,  it  certainly  does 
not  He  in  the  mouth  of  the  Douglas  Naval 
Stores  Company  to  do  so.  Whether  A.  B. 
Fisher  &  Co.  might  recover  the  money  from 
the  plaintiff,  upon  the  ground  that,  with 
knowledge  of  the  source  from  which  the 
money  came,  it  consented  to  the  misappro- 
priation, or  whether  the  plaintiff  had  a  right 
to  assume  that  Fisher  had  lawfully  acquired 
title  to  the  fund  paid  on  his  individual  debt, 
and  the  only  remedy  of  A.  B.  Fisher  &  Co. 
would  be  against  Fisher,  we  do  not  say; 
but  we  are  clear  that  this  is  a  matter  which 
does  not  concern  the  present  defendant 

Fisher's  statement  that  the  new  firm  was 
the  successor  of  the  defendant  does  not  af- 
fect the  question.  There  is  no  proof  that  the 
new  firm  took  over  the  assets  and  assumed 
the  liabilities  of  the  old.  "An  incoming  part- 
ner is  not  bound  for  the  debts  of  the  firm, 
in  the  absence  of  an  express  agreement  on 
sufficient  consideration,  to  assume  the  old 
indebtedness."  Civil  Code  1910,  |  3174.  The 
case  is  simply  one  where  a  firm  composed  of 
two  members  was  dissolved,  and  a  new  firm 
under  a  different  name  organized  with  six 
members,  including  the  two  original  copart- 
ners. The  two  firms  were  as  separate  and  dis- 
tinct as  two  individuals.  The  only  issue 
properly  in  the  case  was  whether  Fisher  had 


directed  that  the  proceeds  of  the  draft  be- 
applied  on  the  note  due  by  the  defendants; 
and,  this  issue  having  been  settled  against 
them,  the  verdict  will  not  be  disturbed. 
Judgment  affirmed. 

(11  G*.  App.  US) 
FBANZONI  v.  STATE.     (No.  8,928.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

X.  Review  on  Appeal. 

The  verdict  is  strongly  supported  by  the 
evidence,  and  no  material  error  of  law  was 
committed. 

2.  Criminal   Law    (J   945*)— New   Trial— 

Newlt  Discovered  Evidence. 

There  was  no  abuse  of  discretion  in  re- 
fusing a  new  trial  because  of  alleged  newly 
discovered  testimony,  as  it  would  not  probably 
prodnce  a  different  result 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  2324-2827,  2336;  Dec  Dig. 
I  .945.*] 

Error  from  Superior  Court,  Pickens  Coun- 
ty; N.  A.  Morris,  Judge. 

A.  Franzoni  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Gober  &  Griffin,  of  Marietta,  and  Roscoe 
Pickett  and  Isaac  Grant,  both  of  Jasper,  for 
plaintiff  in  error.  J.  P.  Brooke,  SoL  Gen., 
of  Alpharetta,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(11  Ga.  App.  156) 
HABVIL  v.  WILSON  BROS.  (No.  3,809.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

Brokers  (§|  54,  60*)— Commissions. 

Where,  during  the  agency,  a  broker  finds 
a  purchaser  ready,  able,  and  willing  to  buy,  and 
who  actually  offers  to  buy,  on  the  terms  stip* 
ulated  by  the  owner,  his  commissions  are  earn- 
ed. Civ.  Code  1910,  |  3587.  Or  it  during 
the  agency,  the  broker  enters  into  a  contract 
in  behalf  of  his  principal,  which  is  mutually 
binding  and  enforceable,  the  broker  has  fully 
complied  with  his  obligation,  and  is  entitled  to 
his  commission.  In  order,  however,  for  the 
broker  to  recover  commissions  on  the  latter 
theory,  he  must  allege  and  prove,  either  that 
the  owner  or  the  purchaser  refused  to  com* 
ply  without  legal  cause,  and  that,  when  the 
purchaser  refused  to  comply,  he  was  solvent, 
or  that  the  question  of  his  solvency  had  been 
waived  by  the  owner.  Applying  these  princi- 
ples to  the  allegations  of  the  petition,  the  de- 
murrer thereto  should  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Brokers* 
Cent  Dig.  (§  75-81,  91;  Dec.  Dig.  {§  54,  60.* j 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Wilson  Bros,  against  J.  J.  Har- 
vil.  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reversed. 

Walter  McBlreath,  of  Atlanta,  for  plaintiff 
in  error.  Dean  E.  Ryman,  of  Atlanta,  for 
defendants  in  error. 

HILL,  C.  J.    Judgment  reversed. 
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(11  Ga.  App.  141) 

CARTER  et  al  t.  STATE.     (No.  4,094.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (|  598*)— Continuance— Ab- 
sence of  Witnesses. 

The  showing  for  a  continuance  on  account 
of  the  absence  of  material  witnesses  for  the 
accused  bein$  complete  in  all  respects,  it  was 
error,  requiring  a  new  trial,  to  place  the  ac- 
cused upon  trial  in  their  absence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1835-1341;  Dec  Dig.  { 
598.*] 

Error  from  Superior  Court,  Liberty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Simon  Carter  and  another  were  convicted 
of  crime,  and  bring  error.    Reversed. 

B.  A.  Way  and  W.  A.  Way,  both  of  Hines- 
vllle,  for  plaintiffs  in  error.  N.  J.  Norman, 
Sol.,  of  Savannah,  for  the  State. 

POTTLE,  J.  As  we  understand  the  rec- 
ord, the  accused  were  committed  for  trial  by 
a  justice  of  the  peace,  and  subpoenas  were 
then  issued  by  the  justice  for  two  of  the 
defendants'  witnesses,  requiring  them  to  ap- 
pear at  the  superior  court  and  testify  in 
behalf  of  the  defendants.  This  was  in  ac- 
cord with  the  authority  conferred  upon  the 
magistrate  by  Penal  Code  1910,  {  943.  The 
witnesses  did  appear  in  compliance  with 
these  subpoenas,  but  left  court  before  the 
case  was  reached  for  trial,  in  order  to  at- 
tend the  funeral  of  a  near  relative,  who 
had  suddenly  died.  No  subpoenas  were  is- 
sued for  the  witnesses  by  the  clerk  of  the 
superior  court.  The  case  was  postponed  for 
one  day,  and  an  officer  sent  for  the  witness- 
es; but  they  refused  to  come,  for  the  rea- 
son above  stated.  Their  testimony  would 
have  been  very  material.  The  showing  was 
in  every  respect  complete. 

The  fact  that  they  had  not  been  sub- 
poenaed by  the  clerk  of  the  superior  court 
would  make  no  difference.  The  accused  had 
the  right  to  have  subpoenas  issued  by  the 
justice  of  the  peace,  and  when  the  witness- 
es, without  fault  on  the  part  of  the  accused, 
failed  to  be  present  when  the  case  was  call- 
ed, the  accused  were  entitled  to  a  continu- 
ance, in  order  to  obtain  their  presence.  Sec- 
tion 944  of  the  Penal  Code  of  1910  provides 
that  unless  the  accused,  at  the  time  of  com- 
mitment, avails  himself  of  the  right  offered 
by  section  943  to  have  his  witnesses  sum- 
moned by  the  magistrate,  he  would  not  be 
entitled  to  a  continuance  on  account  of  their 
absence  at  the  trial.  If  he  does  comply  with 
the  terms  of  section  943,  he  is  entitled  to  a 
continuance  if  his  witnesses  fail  to  appear, 
even  though  he  does  not  have  subpoenas  is- 
sued by  the  clerk  of  the  superior  court. 

We  direct  a  new  trial  solely  on  account  of 
the  refusal  of  the  judge  to  grant  a  continu- 
ance. There  is  no  merit  in  any  of  the  other 
assignments  of  error. 

Judgment  reversed. 


(11  Ga.  App.  148) 
SHELTON  et  al.  ▼.  STATE.  (No.  4,099.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

1.  Homicide   (J  286*)  —Instructions  —  As- 
sault WITH  INTENT  TO  MURDER. 

On  a  trial  under  an  indictment  charging 
the  offense  of  assault  with  intent  to  murder, 
the  trial  judge  instructed  the  jury  as  follows: 
"If  you  find  that  the  defendant  assaulted  and 
wounded  the  party  alleged  to  have  been  as- 
saulted and  wounded,  and  assaulted  with  a 
weapon  likely  to  produce  death,  and  it  was 
done  with  malice — that  is.  there  was  a  specific 
intent  to  take  human  lire,  without  justifying 
or  mitigating  circumstances— and  you  believe 
such  to  have  been  established  by  the  evidence, 
and  as  to  whether  or  not  there  was  any  malice 
in  the  mind  at  the  time  of  the  occurrence  is 
a  question  for  you  to  determine,  by  looking  to 
all  the  surrounding  facts  and  circumstances  as 
reflected  by  the  evidence,  and  if  you  so  find 
and  determine,  you  would  be  authorized  to  find 
the  defendant  guilty  of  assault  with  intent  to 
commit  murder."  Held,  this  excerpt  from  the 
charge  is  not  erroneous,  but  is  a  correct  presen- 
tation of  the  law  applicable  to  the  charge  in 
the  indictment.  The  specific  intent  to  kill  un- 
justifiably constitutes  legal  malice,  whether 
death  results  or  not;  and  where  an  assault  is 
made  with  a  deadly  weapon,  or  a  weapon  likely 
to  produce  death,  with  a  specific  intent  to  kill, 
the  jury  would  be  authorized  to  infer  the  ex- 
istence of  malice  in  the  assault. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  586-591;   Dec.  Dig.  §  286.*] 

2.  Sufficiency  of  Evidence— No  Rbbob. 

The  evidence  supports  the  verdict,  and  no 
material  error  of  law  appears. 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  F.  Walker,  Judge. 

Tom  Shelton  and  others  were  convicteaVof 
assault  with  intent  to  murder,  and  bring  er- 
ror.   Affirmed. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiffs in  error.  Thos.  J.  Brown,  Sol.  Gen.,  of 
Elberton,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(11  Ga.  App.  104) 
BALLARD  et  al.  v.  STATE.    (No.  8,729.) 

(Court  of  Appeals  of  Georgia.    May,  7,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (J  807*)— Instructions. 

The  instruction  of  a  trial  judge  should 
present  to  the  jury  with  reasonable  fullness  the 
law  applicable  to  the  various  phases  of  the  evi- 
dence introduced,  but  the  judge  is  not  required 
to  follow  an  ignis  fatuus  in  attempting  to  en- 
force or  correct  a  statement  of  legal  proposi- 
tions which  are  only  collaterally  connected  with 
the  main  issue.  Any  attempt  on  the  part  of 
the  court  to  apply  the  law  to  argument  address- 
ed merely  to  the  credibility  of  testimony  is 
likely  to  be  argumentative  and  erroneous,  un- 
less the  language  used  be  very  carefully  guard- 
ed, and  especially  is  this  true  where  the  instruc- 
tions relate  to  a  particular  incident  in  the  tes- 
timony Upon  which  rests  the  stress  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1805,  1959,  1960 ;  Dec  Dig. 
{  807.*] 
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2.  Crimiwal  Law  (J  728*)  —  Trial  —  Objec- 
tions to  Argument. 

When  a  timely  objection  is  made  to  im- 
proper argument,  the  court  should  rule  directly 
upon  the  question  presented  for  a  joinder  of 
two  antagonistic  contentions,  or  a  waiving  of 
the  issue  raised  by  the  objection  is  likely  to  be 
prejudicial  to  the  complaining  party. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1680-1691;  Dec.  Dig.  i 
728.*] 

Hill,  O.  J.,  dissenting. 

Error  from  Superior  Court,  Campbell 
County;    L.  S.  Roan,  Judge. 

Sam  Ballard  and  others  were  convicted 
of  gaming,  and  bring  error.     Reversed. 

J.  F.  Golightly,  of  Atlanta,  for  plaintiffs 
in  error.  C.  S.  Reid,  SoL  Gen.,  of  Palmetto, 
for  the  State. 


RUSSELL,  J.  There  is  evidence  which 
would  have  authorized  the  conviction  of 
the  defendants,  and  yet  it  cannot  be  said 
that  this  is  not  a  close  case,  for  the  only 
direct  witness  for  the  state  was  an  accom- 
plice, and  there  was  evidence  of  contra- 
dictory statements  which  would  have  au- 
thorized the  jury  to  disregard  his  testi- 
mony. If  the  trial  had  been  absolutely 
free  from  error,  we  should  unhesitatingly 
affirm  the  judgment  refusing  a  new  trial 
upon  the  well-settled  rule  that,  there  being 
some  evidence  which  would  have  authoriz- 
ed the  verdict,  and  the  finding  of  the  jury 
being  approved  by  the  trial  judge,  this  court 
is  without  jurisdiction  to  pass  upon  an  Is- 
sue of  fact;  but  in  view  of  the  fact  that 
the  only  witness  to  the  gaming  was,  ac- 
cording to  his  testimony,  avowedly  an  ac- 
complice, not  only  in  the  alleged  gaming, 
but  in  an  arson  with  which  the  defendants 
were  charged,  and  the  merits  of  which  ap- 
pear to  have  been  Intermingled  in  the  trial 
now  under  review,  the  really  pertinent 
subject  of  inquiry  Is  whether  the  circum- 
stances of  which  complaint  is  made  in  the 
special  assignments  of  error  were  of  such 
a  nature  as  deprived  the  plaintiffs  in"  er- 
ror of  their  right  to  a  fair  and  impartial 
trial.  If  these  circumstances  were  preju- 
dicial, it  cannot  truly  be  said  that  as  there 
was  evidence  which  would  have  authorized 
the  conviction  the  accused  were  not  hurt, 
because  it  cannot  be  said  that,  if  the  trial 
had  been  free  from  error,  the  jury  would 
have  believed  the  witness  who  was  con- 
fessedly an  accomplice,  and  who  was 
shown  by  testimony  in  the  case  to  have 
made  contradictory  statements.  We  have 
been  in  so  much  doubt  in  regard  to  the 
case  that  we  ordered  that  it  be  argued  a 
second  time.  After  mature  consideration 
of  the  assignments  of  error,  a  majority  of 
the  court  are  of  the  opinion  that  a  new 
trial  should  be  ordered,  in  order  that  the 
guilt  or  innocence  of  the  plaintiffs  in  error 
may  be  determined  free  from  such  extra- 


neous influences  as  are  complained  of  in  the 
special  assignments  of  error,  and  which  are 
not  likely  to  recur  upon  a  second  trial. 
In  reaching  this  conclusion,  we  recognize 
fully  the  absolute  impartiality  of  the  learn- 
ed trial  judge  who  presided  in  the  cause, 
and  yet  we  are  not  able  to  escape  the  con- 
viction that  the  matters  of  which  complaint 
is  made  in  the  special  assignments  of  er- 
ror naturally  tended  to  prejudice  the  jury 
against  the  accused  although  this  result 
was  not  at  all  intended  either  by  the  court 
or  the  solicitor  general. 

[1]  1.  Treated  as  an  abstract  statement 
of  the  law,  there  is  no  error  in  the  in- 
struction of  the  court  that  the  accused 
could  be  convicted  of  a  misdemeanor  upon 
the'  testimony  of  an  accomplice,  though  his 
testimony  was  not  corroborated.  But  when 
the  judge,  as  the  jury  may  have  understood 
it  in  apparently  direct  response  to  the  ar- 
gument of  the  counsel  for  the  accused, 
emphasized  the  difference  between  the  rules 
as  to  felonies  and  misdemeanors,  by  charg- 
ing the  jury  that  "if  this  was  a  felony 
being  tried,  and  there  was  no  evidence  ex- 
cept the  testimony  of  George  Mitchell,  and 
the  jury  believed  he  was  an  accomplice 
and  assisted  in  burning  the  bouse,  then 
there  could  be  no  conviction;  but  I  charge 
you,  gentlemen,  this  is  not  the  rule  in  a 
misdemeanor  case,  and  you  are  not  now  try- 
ing a  felony,  the  case  you  are  now  trying  is 
what  is  known  in  law  as  a  misdemeanor," 
and  thereafter  further  instructed  the  jury 
that,  while  they  might  inquire  whether  the 
witness  George  Mitchell  (naming  him)  had 
been  corroborated,  still  they  might,  if  they 
saw  proper,  find  the  defendants  guilty  on 
the  evidence  of  Mitchell,  even  though  he 
was  not  corroborated,  the  instruction,  in 
our  opinion,  became  so  argumentative  as 
to  be  objectionable.  The  instruction  of  a 
trial  judge  should  present  to  the  jury  with 
reasonable  fullness  the  law  applicable  to 
the  various  phases  of  the  evidence  intro- 
duced, but  the  judge  is  not  required  to 
follow  an  Ignis  fatuus  In  attempting  to 
enforce  or  .correct  a  statement  of  legal 
propositions  which  are  only  collaterally 
connected  with  the  main  issue.  Any  at- 
tempt on  the  part  of  the  court  to  apply; 
the  law  to  arguments  addressed  merely  to 
the  credibility  of  testimony  is  likely  to  be 
argumentative  and  erroneous,  unless  the 
language  used  is  very  carefully  guarded, 
and  especially  is  this  true  where  the  in- 
structions relate  to  a  particular  incident  in 
the  testimony  upon  which  rests  the  stress  of 
the  case. 

[2]  2.  We  think  that  the  language  em- 
ployed by  the  court  in  passing  upon  the 
motion  for  mistrial  was  prejudicial,  be- 
cause it  tended  to  minimize  the  objection 
interposed  by  counsel  for  the  accused,  and 
was  likely  to  mislead  the  jury  by  impress- 
ing them  that  the  objection  was  frivolous. 
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The  solicitor  general  stated  to  the  jury*  in 
response  to  the  criticism  of  counsel  for  the 
accused,  that  the  state  should  have  tried 
the  arson  case  pending  against  the  ac- 
cused before  trying  the  indictment  for  gam- 
ing, by  stating  that  it  was  immaterial 
which  case  was  tried  first,  because,  even 
if  the  state  had  elected  to  try  the  arson 
case  first,  the  accused  would  have  had  to 
remain  in  jail  anyway,  because  of  his  in- 
ability to  give  bond.  In  response  to  this 
statement  counsel  for  the  accused  moved 
for  9  mistrial,  and  the  judge,  in  declining  to 
order  a  mistrial,  instructed  the  jury  that 
what  was  said  by  counsel  on  either  side 
about  this  matter  had  nothing  to  do  with 
the  case.  Our  first  impression  was  that 
this  statement  of  the  judge  could  not  have 
prejudiced  the  accused,  because  it  was,  no 
doubt,  intended  to  be  fair  to  both  parties 
to  the  cause.  However,  the  court's  state- 
ment to  the  jury  that  what  was  said  by 
counsel  on  either  side  about  this  matter 
had  nothing  to  do  with  the  case  was  in 
fact  not  so  much  a  rebuke  to  the  solicitor 
general  for  arguing  to  the  jury  circum- 
stances which  had  no  pertinency  to  the 
guilt  or  innocence  of  the  accused  as  it  was 
an  intimation '  that  there  was  no  point  in 
the  objection  made  to  the  argument,  and 
for  that  reason  it  might  be  construed  by 
the  jury  as  an  intimation  that  the  ob- 
jection was  unimportant  and  immaterial. 
In  rulings  upon  testimony  and  argument, 
the  trial  court  should  carefully  and  cau- 
tiously guard  against  the  possibility  of 
saying  anything  that  can  be  construed  as 
an  intimation  adverse  to  the  contention  of 
either  party.  It  appears  to  us  that  it  can, 
with  good  reason,  be  insisted  that  the  mere 
statement  that  "what  was  said  by  counsel  on 
either  side  about  this  matter  had  nothing 
to  do  with  the  case"  could  reasonably  have 
been  taken  by  the  jury  as  a  ruling  ad- 
verse to  the  contention  of  counsel  for  the 
accused  that  the  statement  of  the  solicitor 
general  was  improper,  or  certainly  that, 
even  if  it  was,  it  was  of  so  little  conse- 
quence that  the  objection  to  it  was  unim- 
portant. As  a  matter  of  fact,  the  ques- 
tion as  to  whether  the  accused  could  give 
bond  or  would  have  to  lay  in  jail  was  a 
matter  of  no  concern  to  the  jury,  and  yet 
we  are  aware  that  there  are  few  things 
upon  which  jurors  and  taxpayers  look  with 
less  favor  than  the  probability  of  paying 
jail  fees  when  the  accused,  if  guilty,  might 
be  employed  upon  the  public  roads.  Upon 
the  objection  made  we  think  the  court 
should  have  instructed  the  jury,  not  that 
what  the  counsel  said  about  it  had  nothing 
to  do  with  the  case,  but  (in  direct  response 
to  the  objection)  should  have  instructed  the 
jury  that  they  were  not  concerned  with 
whether  the  accused  could  not  give  bond, 
and  that  ability  or  inability  to  give  bond 


should  not  affect  the  Jury's  consideration 
of  the  case  or  have  any  bearing  whatever 
on  their  verdict.  When  a  timely  objection 
is  made  to  improper  argument,  the  court 
should  rule  directly  upon  the  question  pre- 
sented for  a  joinder  of  two  antagonistic  con- 
tentions, or  a  waiving  of  the  issue  raised  by 
the  objection  is  likely  to  be  prejudicial  to 
the  complaining  party. 

Upon  the  whole,  we  are  of  the  opinion 
that  it  cannot  safely  be  said  that  the  mat- 
ters to  which  the  two  special  assignments 
of  error  relate  did  not  have  the  effect  of 
prejudicing  the  rights  of  the  accused  upon 
the  trial,  and  for  this  reason  the  judgment 
refusing  a  new  trial  is  reversed. 

HILL,  C.  J.  (dissenting).  While  fully 
agreeing  to  the  abstract  correctness  of 
much  that  is  said  by  Judge  RUSSELL,  I 
do  not  concur  in  the  decision  of  the  ma- 
jority. I  think  the  trial  judge  fairly  stated 
the  statutory  difference  relating  to  the  evi- 
dence of  an  accomplice  in  felony  and  mis- 
demeanor cases,  and  made  a  concrete  ap- 
plication of  that  law  to  the  facts  of  the 
case  and  the  contention  of  counsel.  I  also 
think  that  the  presiding  judge  fully  drew 
the  sting  from  the  Improper  remarks  of 
the  solicitor  general,  if,  indeed,  they  were 
improper.  '  Both  special  assignments  of  er- 
ror, in  my  opinion,  have  no  material  re- 
lation to  the  merits  of  the  case;'  and  the 
consideration  given  to  them  by  the  major- 
ity of  the  court  is  largely  in  excess  of 
their  importance. 


(11  Gft.  App.  1M) 
SMEDLBT  v.  STATE.     (No.  8,82a) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  tU  Court.) 

Intoxicating   Liquobs    (|   152*)— Sal*  bt 

Druggist. 

The  evidence  fully  authorized  the  convic- 
tion of  the  defendant,  and  there  was  no  error 
in  refusing  a  new  trial  Alcohol  cannot  law- 
fully be  sold  by  a  druggist  for  the  purpose  of 
being  used  as  a  beverage. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  §§  161, 165,  167;  Dec  Dig. 
1 152.*] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

W.  T.  Smedley  was  convicted  of  violation 
of  the  prohibitory  law,  and  brings  error.  Af- 
firmed. 

M.  U.  Mooty  and  M.  F.  McLendon,  both  of 
La  Orange,  for  plaintiff  in  error.  Henry 
Reeves,  Sol.,  of  La  Orange,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  ex- 
cepts to  the  judgment  overruling  his  motion 
for  new  trial.  His  contention  here  is  that 
it  is  not  unlawful  for  a  licensed  druggist  to 
sell  alcohol,  and  that  section  426  of  the  Penal 
Code  of  1910,  so  far  from  prohibiting  the 
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sale  of  alcohol,  permits  it  to  be  sold,  and  that 
the  only  liquors  prohibited  under  the  pro- 
hibition law  are  such  as  can  be  reasonably 
used  as  a  beverage.  The  evidence  shows  that 
the  accused  was  interested  in  a  drug  store 
in  Troup  county,  and  that  on  different  days 
and  to  a  number  of  persons  he  sold  grain 
alcohol.  Some  of  It  he  diluted  with  water, 
and  some  was  sold  by  the  drink,  to  persons 
who  drank  it  in  the  drug  store.  According 
to  one  witness  he  sold  a  drink  which  he  called 
a  "cocktail."  Even  if  the  defendant  was  not 
guilty  of  a  violation  of  the  prohibition  law 
unless  the  intoxicant  he  sold  was  capable  of 
being  used  as  a  beverage,  still,  under  the  evi- 
dence in  the  record,  he  would  be  clearly 
guilty.  And  again,  under  the  evidence,  the 
defendant  was  guilty,  because  there  was  no 
evidence  that  the  alcohol  was  sold  upon  that 
formal  written  prescription  of  a  regular 
practicing  physician,  required  by  section  426 
of  the  Penal  Code  of  1910;  and  when  it  was 
shown  that  he  had  sold  alcohol,  the  burden 
was  upon  him  to  show  this.  Furthermore, 
under  the  provisions  of  section  428  of  the 
Penal  Code  of  1910,  it  would  have  been  un- 
lawful for  Smedley  to  fill  any  prescription 
given  by  his  partner  in  business,  who  was  a 
practicing  physician,  or  to  fill  any  prescrip- 
tion for  alcohol  more  than  one  day  after  its 
date. 

The  main  points  presented  in  this  case  are 
fully  controlled  by  the  ruling  of  the  Supreme 
Court  in  Snider  v.  State,  81  Ga.  753,  7  S.  E. 
631,  12  Am.  St.  Rep.  350.  According  to  the 
evidence  in  this  record,  the  defendant  sold 
alcohol  (and  in  fact,  in  his  statement,  he  ad- 
mitted it);  and  though,  by  the  provisions  of 
section  433  of  the  Penal  Code  of  1910,  It 
devolved  upon  him  to  show  that  the  sale 
was  of  pure  alcohol,  under  a  prescription, 
such  as  is  required  in  section  426,  there  was 
no  competent  evidence  to  this  effect  There 
was  testimony  to  the  effect  that  there  were 
prescriptions  in  some  instances;  but  the  pre- 
scriptions themselves  were  not  introduced, 
nor  was  there  testimony  that  they  complied 
in  form  or  substance  with  the  form  of  pre- 
scription required  in  cases  of  the  legal  sale 
of  alcohol,  nor  that  they  were  filled  (by  the 
furnishing  of  the  alcohol)  the  same  day  that 
the  prescription  was  dated,  or  at  least  not 
later  than  the  day  thereafter.  Penal  Code 
1910,  |  427.  Under  the  provisions  of  the  gen- 
eral prohibition  law,  the  sale  of  alcohol  Is 
not  permitted,  except  under  very  close  re- 
strictions and  rigid  regulations,  which,  by 
the  letter  of  the  law,  are  required  to  be 
strictly  complied  with.  The  rules  and  re- 
strictions imposed  upon  the  dispensing  of  al- 
cohol appear  to  us  to  be  a  measure  of  wise 
regulation,  and,  as  such,  each  requirement 
should  be  rigidly  complied  with.  In  Roberts 
v.  State,  4  Ga.  App.  207,  60  S.  E.  1082,  we 
held  that  "the  true  scope  and  meaning  of  the 
prohibition  statute  is  to  stop  the  use,  as  bev- 


erages, of  all  intoxicating  liquors,  by  what- 
ever  name  called,  or  under  whatever  guise 
made."  Recognizing,  as  we  do,  the  distinc- 
tion pointed  out  by  counsel  for  the  plaintiff 
in  error  between  regulation  and  prohibition, 
we  hold  that  under  the  prohibition  law  alco- 
hol cannot  be  sold  as  a  beverage,  and  though 
the  prohibition  law  does  not  prohibit  the 
sale  of  pure  alcohol,  and  permits  its  sale  un- 
der the  regulations  which  the  statute  im- 
poses, still  every  one  who  attempts  to  sell 
alcohol  must  comply  with  the  regulations. 
This  the  plaintiff  in  error  did  not  do. 
Judgment  affirmed. 

POTTLE,  X,  not  presiding. 


(11  Oft.  App.  110) 

NETHERLAND  v.  FIRST  NAT.  BANK  OF 

LOUISVILLE.     (No.  3,866.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

Bills  and  Notes  (|  484*)— Action  on  Note 

—Pleading. 

The  defendant's  plea,  which  sought  to  set 
up  the  defense  that  the  note  upon  which  the 
suit  was  based,  and  of  which  the  plaintiff  was 
the  transferee,  had  been  paid  to  the  original 
payee,  and  alleged  that  the  plaintiff  had  actual 
knowledge  of  the  payment,  was  good,  as  against 
an  oral  motion  to  strike,  though  on  special  de- 
murrer it  might  have  been  held  to  be  defective. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  f{  1535-1538,  1563;  Dec. 
Dig.  484.*] 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  the  First  National  Bank  of 
Louisville  against  J.  E.  Netherland.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed.  . 

C.  B.  Garlick,  of  Waynesboro,  for  plaintiff 
in  error.  H.  J.  Fullbright,  of  Waynesboro, 
for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  recovered  up- 
on a  note  originally  executed  and  delivered 
by  the  defendant  to  the  Louisville  Manu- 
facturing Company.  The  defendant's  plea 
was  stricken,  on  oral  motion,  and  a  verdict 
in  favor  of  the  plaintiff  was  directed  by  the 
court.  The  only  real  question  in  the  case 
turns  on  whether  the  court  ruled  correctly 
in  striking  the  fifth  paragraph  of  the  de- 
fendant's answer. 

The  plaintiff's  petition  alleged  that  the  de- 
fendant (Netherland)  was  indebted  to  it,  be- 
cause his  note,  payable  to  the  Louisville 
Manufacturing  Company,  had  been  transfer- 
red to  the  plaintiff  before  maturity.  The  de- 
fendant, in  his  plea,  admitted  the  execution 
of  the  note  and  refusal  to  pay  it,  but  pleaded 
that  his  liability  upon  the  note  had  been  ex- 
tinguished by  payment  to  the  original  payee, 
and  averred  that  the  transferee  took  the 
note  with  fuU  and  actual  notice  of  all  de- 
fenses which  he  had  against  it.  The  fifth 
paragraph  of  the  plea  averred  as  follows: 
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"For  farther  plea  in  this  behalf,  defendant 
says  that  he  was  engaged  and  employed  by 
the  Louisville  Manufacturing  Company,  dur- 
ing the  season  1910  and  1911,  to  buy  cotton 
seed  for  the  former  at  the  price  of  $100  per 
month;  that  he  worked  six  months  in  said 
capacity;  that  he  was  indebted  to  said  Louis- 
ville Manufacturing  Company  for  fertilizers, 
and  in  the  spring  of  the  year  of  1911  defend- 
ant and  said  Louisville  Manufacturing  Com- 
pany had  a  settlement,  defendant  paying  the 
difference  between  his  debt  against  Louis- 
ville Manufacturing  Company  and  "the  debt 
owing  [by]  him,  which  was  accepted  by  said 
Louisville  Manufacturing  Company.  Said 
transaction  occurred  in  the  building  of  plain- 
tiff, and  its  officers  had  actual  knowledge 
thereof."  At  the  trial  term  the  plaintiffs 
counsel  made  an  oral  motion  to  strike  this 
paragraph,  and  the  court  sustained  the  mo- 
tion; and  in  conformity  with  this  ruling, 
the  court  refused  to  allow  evidence  in  sup- 
port of  the  allegations  of  the  stricken  para- 
graph, and  directed  a  verdict  for  the  plain- 
tiff for  the  amount  sued  for. 

We  think  the  court  erred  in  holding  that 
the  fifth  paragraph  of  the  plea  set  up  no 
defense  as  against  the  plaintiff,  and  in  ex- 
cluding the  testimony  in  support  of  the  alle- 
gation that  the  officers  of  the  plaintiff  had 
actual  knowledge  of  the  settlement  by  which, 
as  alleged,  Netherlands  debt  upon  the  note 
was  discharged.  The  case  runs  quatuor  pedi- 
bus,  so  far  as  the  subject  of  payment  is  con- 
cerned, with  the  recent  case  of  Prince  v. 
Cochran,  10  Ga.  App.  495,  73  S.  B.  093.  Cer- 
tainly, as  against  a  suit  upon  a  note,  brought 
by  one  who  claims  to  be  an  innocent  pur- 
chaser for  value  before  maturity  and  with- 
out notice,  the  fact  that  the  purchaser  knew 
at  the  time  "he  bought  it  that  it  had  been 
fully  paid  would  present  a  good  defense  and 
defeat  recovery.  We  have  no  hesitation  in 
holding  that  the  stricken  paragraph,  while 
subject  to  special  demurrer,  presents  this  de- 
fense with  sufficient  fullness  and  clearness  to 
withstand  a  general  demurrer  or  an  oral  mo- 
tion to  strike.  It  alleges  that  the  defendant 
and  Louisville  Manufacturing  Company,  the 
original  payee  of  the  note,  had  a  complete 
settlement,  the  defendant  paying  the  differ- 
ence between  his  debt  against  the  Louisville 
Manufacturing  Company  and  the  debt  due 
by  himself,  and  that  the  plaintiff's  "officers 
had  actual  knowledge  thereof."  By  timely 
special  demurrer  the  plaintiff  could  have  re- 
quired the  defendant  to  allege  when,  how, 
and  to  whom  payment  was  made,  and  to 
name  what  particular  officers  of  the  plain- 
tiff had  actual  knowledge  of  the  transaction, 
so  as  to  enable  the  court  to  determine  wheth- 
er, in  the  first  place,  the  note  had  been  paid 
to  a  duly  authorized  agent  of  the  original 
payee;  next,  whether  the  payment  claimed 
to  have  been  made  was  made  prior  to  the 
transfer  of  the  note;  and,  thirdly,  whether 
the  officers  of  the  plaintiff  bank  (who  were 
alleged  to  have  had  actual  knowledge  of  the 


settlement  and  payment  of  the  note)  were 
such  officers  as  that  their  knowledge  would 
be  imputed  to  the  plaintiff.  But,  in  the  ab- 
sence of  a  special  demurrer,  the  statement 
that  the  defendant  had  paid  the  note  to  the 
Louisville  Manufacturing  Company,  the  orig- 
inal payee,  and  that  the  transferee  had  ac- 
tual knowledge  of  that  fact,  taken  In  con- 
nection with  the  allegation  of  the  fourth 
paragraph,  that  the  transferee  took  the  note 
with  full  and  actual  notice  of  all  the  de- 
fenses the  defendant  had  against  it,  would 
certainly  make  a  defensive  statement,  which, 
If  supported  by  proof,  would  amply  with- 
stand a  general  demurrer  and  defeat  recov- 
ery. The  petition  alleged  that  the  note  was 
transferred  on  May  8,  1911.  The  allegation 
of  the  fifth  paragraph,  that  the  defendant 
paid  the  note  in  the  spring  of  1911,  is  not 
such  a  statement  as  would  preclude  him 
from  showing  in  the  proof  that  the  payment, 
which  he  alleges  was  made  with  the  knowl- 
edge of  the  officers  of  the  bank,  antedated 
May  3,  1911.  In  the  absence  of  a  special  de- 
murrer, and  with  the  statement  that  the  of- 
ficers of  the  bank  had  actual  knowledge  of  the 
transaction  in  which  the  defendant  paid  the 
note  to  the  manufacturing  company,  it  would 
remain  for  the  evidence  to  develop  whether 
the  officers  who  knew  of  the  settlement  be- 
tween the  original  payee  and  the  maker  of 
the  note  were  such  as  that  the  bank  would 
be  charged  with  their  knowledge.  The  plain- 
tiff would  have  had  the  right  to  know  wheth- 
er the  day  in  the  spring  when  the  defendant 
averred  he  paid  the  note  in  question  was  be- 
fore or  after  the  3d  day  of  May.  It  would 
have  had  the  right  to  know  how  the  payment 
was  made,  and  whether  the  person  who  re- 
ceived it  was  authorized  to  accept  payment 
It  would  have  had  the  right  to  be  informed 
which  of  its  officers  was  charged  to  have  had 
actual  knowledge  of  a  settlement  or  pay- 
ment of  the  note,  which  rendered  the  note 
so  valueless  that  the  plaintiff  could  not  have 
bought  it  without  danger  of  total  loss  of  the 
amount  invested;  but  there  is  no  presump- 
tion of  fact  or  law  which  would  authorize 
the  conclusion  that  a  day  in  the  spring  of 
1911  was  subsequent  to  May  3d,  any  more 
than  that  it  was  a  day  prior  to  May  3d,  nor 
is  the  inference  that  the  officers  of  the  bank 
who  are  alleged  to  have  had  actual  notice 
of  the  defendant's  discharge  were  officers 
whose  knowledge  would  not  bind  or  charge 
the  company  more  conclusive  than  that  the 
officers  referred  to  were  those  in  active  con- 
trol and  management  of  the  bank's  business. 
The  plaintiff  not  having  specially  demurred, 
the  court  could  not  adjudge  these  matters 
without  the  aid  of  evidence;  for  even  if  it 
had  been  true  that  the  transferee  of  the 
note,  after  its  purchase,  had  knowingly  per- 
mitted the  maker  to  pay  the  full  amount 
due  upon  it,  it  could  be  inferred,  and  a  jury 
would  be  authorized  to  find,  that  the  party 
to  whom  the  payment  was  made  was  in  fact 
an  agent  of  the  transferee* 


Ga.) 


FRAZIKR  t.  STATE 


851 


To  test  the  sufficiency  of  the  fifth  para- 
graph of  the  answer,  we  need  only  ask  the 
usual  question:  Gould  the  plaintiff  admit  its 
statements  and  still  recover?  We  think  not 
While  the  answer  is  too  vague  and  indefinite 
to  withstand  special  demurrer,  the  plaintiff 
was  not  entitled  to  recover  if  the  defendant, 
with  the  knowledge  of  the  transferee,  and 
without  objection  on  its  part,  paid  the  note 
to  another  person.  It  would  be  estopped 
thereafter  to  demand  payment  of  the  maker 
of  the  note.  But,  further  than  that,  the  de- 
fendant pleaded  that  the  purchaser  of  the 
note  bought  it  with  full  notice  of  the  defense; 
and  this,  when  the  two  statements  are  con- 
strued together,  makes  it  reasonably  plain 
that  the  purchase  was  after  the  transaction 
referred  to  in  the  fifth  paragraph  of  the  an- 
swer, in  the  absence  of  a  special  demurrer, 
which  might  have  compelled  the  admission 
that  this  transaction  was  subsequent  to  May 
3,  1911. 

Judgment  reversed. 


'  (11  Oa.  App.  154) 

FRAZIER  t.  STATE.     (No.  4,112.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Byttabu*  by  the  Court.) 

Intoxicating  Liquors  (i  139*)— "Placb  of 
Business"— Illegally  Keeping  Liquor. 
Where  intoxicating  liquor  is  kept  in  a 
room  apparently  used  solely  as  a  bedroom  and 
adjoining  the  owner's  place  of  business,  he  can- 
not be  convicted  of  keeping  such  liquor  on 
hand  at  his  place  of  business,  unless  it  ap- 
pears that  the  room  was  used  not  in  good  faith, 
solely  as  a  place  of  abode,  but  as  a  convenient 
cover  or  subterfuge  for  keeping  the  liquor  for 
use  in  connection  with  his  business.  Where 
in  such  a  case  the  evidence  as  to  the  real  pur- 
pose for  which  the  room  is  being  used  is  in 
conflict,  and  a  finding  that  It  was  being  used 
as  a  part  of  the  "place  of  business"  and  for 
an  illegal  purpose  is  dependent  upon  infer- 
ence, it  is  error  to  charge:  "If  one  elects  to 
make  his  place  of  abode  at  his  place  of  busi- 
ness, then  the  keeping  on  hand  of  spirituous, 
malt,  or  intoxicating  liquors  is  a  violation  of 
the  law." 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent.  Dig.  f  149;  Dec  "Dig.  | 
139.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5390-5392.] 

Error  from  City  Court  of  Amerlcns ;  J.  A. 
Hixon,  Judge. 

H.  D.  Frazler  was  convicted  of  a  viola- 
tion of  the  prohibitory  law,  and  bringB  er- 
ror.   Reversed. 

C.  R.  Winchester  and  J.  B.  Hudson,  both 
of  Americus,  for  plaintiff  in  error.  J.  R. 
Williams,  Sol.  Gen.,  of  Americua,  for  the 
State. 

POTTLE,  J.  The  prohibition  law  is  very 
broad,  but  not  sufficiently  so  to  prevent  one 
from  keeping  intoxicating  liquors  in  his  pri- 
vate residence  for  a  lawful  purpose.  The 
phrase  "place  of  business,"  as  used  in  the 
statute,  has  been  defined  by  this  court  to 


be  "a  place  where  the  public,  having  business 
with  the  owner,  are  impliedly  or  expressly 
invited  for  its  transaction."  Roberts  v. 
State,  4  Ga.  App.  207,  60  S.  B.  1082.  See, 
also,  Cantrell  ▼.  State,  8  Ga.  App.  725,  70 
S.  E.  96.  In  Jenkins  v.  State,  4  Ga.  App. 
859,  62  S.  E.  574,  the  expression  was  defined 
to  mean  "a  place  devoted  by  the  proprietor  to 
the  carrying  on  of  some  form  of  trade  or 
commerce."  One  may  have  his  residence  or 
place  of  abode  near  by  or  adjoining  his 
place  of  business,  but  he  cannot  keep  intox- 
icating liquors  on  hand  in  such  residence  if 
he  uses  it  in  connection  with  his  place  of 
business  or  as  a  convenient  adjunct  thereto, 
and  expressly  or  impliedly 'invites  the  public 
to  use  it  as  a  part  of  his  place  of  business. 
Jenkins  v.  State,  4  Ga.  App.  859,  62  S.  E. 
574;  Smith  v.  State,  74  S.  E.  711  (#4064). 
Indeed,  one  may  use  the  same  room  both  as 
a  place  of  business  and  as  a  place  of  abode, 
and  when  it  is  closed  to  the  public  as  a 
place  of  business  the  room  may  be  employed 
for  any  purpose  for  which  any  other  res- 
idence may  lawfully  be  used.  Land  v.  State, 
5  Ga.  App.  98,  62  S.  E.  665.  The  true  ques- 
tion in  all  such  cases  is:  Was  the  room 
or  apartment  in  good  faith  being  used  solely 
as  a  residence  or  place  of  abode  at  the  time 
the  whisky  was  being  kept  there,  or  was  it 
merely  a  cloak,  or  cover,  or  pretext,  and 
really  used  for  the  purpose  of  having  the 
whisky  convenient  to  the  main  place  of 
business,  and  for  the  benefit  of  persons  who 
have  business  with  the  owner? 

In  the  present  case  •  the  accused  had  a 
grocery  store.  Adjoining,  and  separated 
from  the  store  by  a  thin  partition,  which 
did  not  extend  to  the  top,  was  another  room, 
where  he  slept  This  room  had  in  it  ar- 
ticles of  furniture  usually  found  in  a  bed- 
room. The  only  way  to  enter  the  bedroom 
was  by  a  door  from  the  store.  Several 
pints  of  whisky  were  found  by  the  officer  in 
a  valise  on  the  floor  in  the  bedroom.  There 
was  also  evidence  that  whisky  had  been 
seen  in  the  main  storeroom,  but  it  does  not 
clearly  appear  when  this  was.  The  accused 
admitted  having  the  whisky  in  his  bedroom, 
but  claimed  he  kept  it  for  bis  personal  use, 
and  that  the  room  was  used  solely  as  a  place 
of  abode.  He  denied  ever  having  kept  whis- 
ky in  the  store.  The  Judge  charged  the  Jury 
as  follows:  "If  one  elects  to  make  bis  place 
of  abode  at  his  place  of  business,  then  the 
keeping  on  hand  of  spirituous,  malt,  or  in- 
toxicating liquors  is  a  violation  of  the  law." 
This  was  not  an  accurate  statement  of  the 
law,  and  was  not  adjusted  to  the  facts  of 
the  case.  As  was  pointed  out  in  Land's 
Case,  one  might  keep  whisky  in  a  place 
while  it  was  being  used  solely  as  a  resi- 
dence, even  though  at  other  times  it  was 
used  as  a  place  of  business.  It  is  a  close 
question  whether  the  Jury  could  properly  find 
in  this  case  that  the  bedroom   was  being 
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used  in  connection  with  and  as  a  part  of 
the  place  of  business.  The  charge  complain- 
ed of  practically  amounted  to  an  instruc- 
tion to  the  jury  that  the  bedroom  was  a 
part  of  the  defendant's  place  of  business. 
The  Jury  should  be  allowed  to  say  whether 
or  not  sufficient  facts  and  circumstances 
were  proved  to  warrant  the  inference  that 
the  room  in  which  the  whisky  was  found 
was  not  used  in  good  faith  solely  as  a  bed- 
room, but  was  merely  a  convenient  cover 
and  subterfuge  for  carrying  on  an  illegal 
traffic  in  whisky,  or  keeping  it  and  using  it 
to  induce  trade.  If  it  was,  the  law  would 
deem  the  room  so  much  a  part  of  the  place 
of  business  as  to  make  the  accused  guilty. 
But  if  the  room  Was  a  bona  fide  residence, 
and  the  accused  kept  whisky  there  for  a 
lawful  purpose,  the  mere  proximity  of  the 
room  to  the  store  would  not  alone  be  suffi- 
cient to  make  the  room  a  part  of  the  place  of 
business. 

In  view  of  the  evidence,  the  charge  com- 
plained of  was  not  a  fair  statement  of  the 
law,  and  for  this  reason  alone  a  new  trial 
is  ordered.  The  other  assignments  of  error 
are  without  merit. 

Judgment  reversed. 

(11  Ga.  App.  128) 

BONE  v.  STATE.     (No.  3,982.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

Weapons    (I    17*) —Pointing    Weapons  — 
Criminal  Prosecution— Variance. 

The  decision  in  this  case  is  controlled  by 
the  ruling  of  this  court  in  Caswell  v.  State,  5 
Ga.  App.  486  (5),  63  S.  E.  566.  An  allegation 
that  the  accused  unlawfully  pointed  and  aim- 
ed a  pistol  at  William  Bone  and  E.  B.  Corey 
is  not  supported  by  proof  that  the  accused 
pointed  and  aimed  a  pistol  at  William  Bone 
and  Jack  Coker,  for  the  reason  that  the  merit 
of  the  defendant's  plea  of  former  jeopardy 
must  be  determined  by  the  allegations  of  the 
accusation  or  indictment  upon  which  the  for- 
mer trial  was  had,  and  one  in  fact  convicted 
of  pointing  a  pistol  at  William  Bone  and  Jack 
Coker,  or  at  William  Bone  alone,  would  not 
be  protected  from  being  again  placed  in  jeop- 
ardy for  the  same  offense,  upon  a  plea  exhib- 
iting an  indictment,  upon  which  he  might  have 
been  acquitted  or  convicted,  which  charged 
that  the  pistol  was  aimed  and  pointed  at  Wil- 
liam Bone  and  E.  B.  Corey.  Even  allegations 
originally  immaterial  may  be  made  material  by 
their  averment,  and  be  required  to  be  proved 
as  alleged,  in  order  to  protect  the  defendant 
from  again  being  placed  in  jeopardy  for  the 
same  transaction. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  §§  20-33;   Dec.  Dig.  |  17.*] 

Error  from  City  Court  of  Tifton;  R. 
Eve,  Judge. 

Susie  Bone  was  convicted  of  unlawfully 
pointing  and  aiming  a  pistol,  and  brings 
error.     Reversed. 

J.  J.  Murray  and  C.  C.  Hall,  both  of  Tif- 
ton, for  plaintiff  in  error.  Jas.  H.  Price, 
Sol.,  of  Tifton,  for  the  State. 


RUSSELL,  J.  The  plaintiff  In  error  was 
convicted  under  an  accusation  charging  a 
violation  of  section  349  of  the  Penal  Code 
of  1910,  and  excepts  to  the  refusal  of  a  new 
trial.  The  accusation  alleged  that  the  ac- 
cused pointed  and  aimed  a  pistol  at  Wil- 
liam Bone  and  E.  B.  Corey.  There  is  some 
evidence  which  indicates  that  the  defend- 
ant might  perhaps  have  been  held  justifi- 
able In  pointing  the  pistol  in  defense  of  her 
habitation  and  her  children;  but  we  pass 
this  phase  of  the  case,  because  there  is 
sufficient  evidence  to  have  authorized  the 
conviction  of  the  defendant  for  unlawfully 
pointing  and  aiming  a  pistol  at  William 
Bone. 

We  come,  then,  to  the  groumj  of  the  mo- 
tion for  new  trial  in  which  it  is  insisted 
that  the  verdict  is  contrary  to  the  evidence 
and  without  evidence  to  support  it,  for  the 
reason  that  there  is  a  fatal  variance  .be- 
tween the  allegations  and  the  proof,  in 
that  the  accused  was  charged  with  point- 
ing a  pistol  at  William  Bone  and  E.  B. 
Corey,  and  the  proof  shows  that  the  de- 
fendant pointed  the  pistol,  if  at  all,  at  Wil- 
liam Bone,  or  William  Bone  and  Jack 
Coker,  who  were  at  that  time  engaged  in 
a  hand  to  hand  personal  difficulty.  There 
is  only  one  question  for  determination: 
Will  proof  that  the  accused  pointed  a  pis- 
tol at  William  Bone,  or  at  William  Bone 
and  Jack  Coker  (Jack  Coker  not  even  be- 
ing mentioned  in  the  indictment),  support 
a  conviction  upon  an  accusation  charging 
the  pistol  to  have  been  pointed  at  William 
Bone  and  E.  B.  Corey?  In  other  words, 
Is  the  allegation  that  the  pistol  was  point- 
ed at  E.  B.  Corey  so  material  that  a  con- 
viction of  the  defendant  was  not  author- 
ized after  it  appeared,  without  dispute, 
from  the  evidence,  that  the  pistol  was  in 
fact  never  pointed  at  Corey,  nor  in  his  di- 
rection? We  think  the  verdict  was  con- 
trary to  the  evidence,  and  that  there  was 
a  fatal  variance  between  the  allegation  and 
the  proof. 

The  decision  is  controlled  by  the  ruling 
of  this  court  in  the  fifth  division  of  the 
opinion  in  Caswell  v.  State,  5  Ga.  App.  486, 
63  S.  E.  566.  The  statement  that  the  ac- 
cused pointed  the  pistol  at  E.  B.  Corey 
might  originally  have  been  immaterial;  but 
when  it  was  charged  that  the  pistol  was 
pointed  at  him,  as  well  as  at  Bone,  the  al- 
legation became  a  material  one,  and  any 
other  ruling  would  deprive  the  accused  of 
the  right  to  plead  former  jeopardy,  as  well 
as  tend  to*  confuse  the  defendant  In  mak- 
ing her  defense.  As  we  said  in  Caswell  v. 
State,  supra:  "A  plea  of  not  guilty  puts  in 
issue  every  allegation  in  the  accusation 
which  is  material  to  the  offense  charged. 
Allegations  not  necessary  may  be  made  ma- 
terial by  their  "averment.  But  whether  in- 
trinsically   material,    or   rendered    material 
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by  the  particularity  of  statement  employed 
in  making  the  charge,  the  burden  devolves 
upon  the  state,  not  only  to  prove  those  al- 
legations necessary  to  show  the  defendant's 
guilt  of  the  nominal  charge  preferred 
against  him,  but  also  to  go  further  and 
prove  that  the  crime  was  committed  (in 
the  particular  instance  identified  by  the  ac- 
cusation) 'in  the  manner  and  form  alleged,' 
in  order  that  the  defendant  may  be  pro- 
tected from  being  again  placed  in  Jeopardy 
for  the  same  transaction." 

Nothing  is  better  settled  than  that  the 
merit  of  the  plea  of  former  jeopardy  is  to 
be  determined  largely  by  the  allegations  of 
the  accusation  or  indictment  upon  which 
the  accused  has  been  formerly  tried.  The 
former  indictment  is  a  part  of  the  plea, 
and  must  be  exhibited  as  such.  In  the 
present '  case  the  solicitor  appears  to  have 
abandoned  the  charge  of  pointing  the  pistol 
at  E.  B.  Corey;  but  this  does  not  alter  the 
case,  because  if  the  defendant  were  here- 
after accused  of  in  fact  pointing  a  pistol 
at  Bone  only  (although  she  has  been  con- 
victed for  pointing  the  pistol  at  Bone),  and 
were  to  plead  former  jeopardy,  the  accusa- 
tion, whicl)  would  appear  as  part  of  the 
plea,  would  show  that  she  had  been  con- 
victed of  pointing  a  pistol  at  Bone  and  Cor- 
ey, and  the  court  would  be  authorized  by 
the  record  to  strike  the  plea  of  former 
jeopardy,  because  it  would  be  plain  that  it 
was  not  the  same  case  as  an  accusation  of 
pointing  the  pistol  at  William  Bone  only. 
Instead  of  abandoning  so  much  of  the  ac- 
cusation as  charged  the  pointing  of  the 
pistol  at  Corey,  the  solicitor  should  have 
formally  amended  the  accusation;  and  as 
this  was  not  done,  the  defendant  should 
have  been  granted  a  new  trial,  for  she  had 
been  found  guilty  of  pointing  a  pistol  at 
two  men  upon  proof  of  pointing  it  at  one 
of  them,  when,  perhaps,  if  she  had  been 
apprised  by  the  accusation  that  she  was 
only  charged  with  pointing  at  this  one,  she 
might  have  been  able  to  prove  that  she 
never  in  fact  pointed  the  pistol  at  all  at 
any  one. 

One  accused  of  crime  has  the  right  to  be 
apprised  of  the  nature  of  the  charge  against 
him.  and  to  be  Informed  of  enough  of  the 
details  of  the  alleged  criminal  prosecution 
to  at  least  enable  him  to  prepare  to  defend 
against  the  charge.  The  accusation  in  the 
present  instance  was  not  demurrable,  be- 
cause one  may  point  a  pistol  at  two  per- 
sons, and  this  accusation  charged  that  such 
was  the  case.  This  being  the  case,  the  de- 
fendant (with  the  knowledge  that  the  state 
is  required  to  prove  the  charge  as  laid)  had 
the  right  to  rely  merely  upon  the  state's 
inability  to  establish  the  allegation.  If  the 
allegation  had  been  that  the  pistol  was 
pointed  at  William  Bone  and  Jack  Coker, 
or  at  William  Bone  only,  she  might  have 
been  able  to  procure  witnesses   (whose   at- 


tendance In  the  Instance  first  named  would 
have  been  unnecessary)  to  prove  that  she 
never  pointed  the  pistol  at  any  one. 
Judgment  reversed. 


(11  Qa.  App.  103) 

HUTCHINSON  v.'  GREENE  COUNTY. 

(No.  3,674.) 

(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  oy  the  Court.) 

Bridges  ((  46*)— Defective  Bbidges— Oon- 

tbibutoby  negligence. 

The  court  erred  in  awarding  a  nonsuit. 
The  issue  as  to  whether  the  plaintiff,  in  at- 
tempting to  cross  the  bridge,  was  guilty  of 
such  contributory  negligence  as  would  amount 
to  an  assumption  of  the  risk  and  defeat  re- 
covery, was  one  exclusively  for  determination 
by  the  jury,  under  the  peculiar  circumstances 
of  the  case.  The  existence  and  the  degree  of 
negligence,  if  any,  is  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  »  108-122;  Dec  Dig.  |  46.*] 

Error  from  Superior  Court,  Greene  County ; 
J.  B.  Park,  Judge. 

Action  by  Gus  Hutchinson  against  Greene 
County.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.     Reversed. 

J.  G.  Faust,  of  Greenesboro,  for  plaintiff 
in  error.  Noel  P.  Park,  of  Greenesboro,  for 
defendant  in  error. 

RUSSELL,  J.  The  trial  court  nonsuited 
the  plaintiff.  The  action  is  based  upon  an 
injury  to  the  plaintiff's  mule,  alleged  to  be 
due  to  the  failure  of  Greene  county  to  per- 
form its  duty  in  keeping  a  certain  public 
bridge  in  good  and  safe  order.  According  to 
the  testimony  of  the  plaintiff,  he  knew  that 
in  the  bridge  there  was  a  hole,  which  had 
been  there  for  perhaps  three  months.  "It 
was  on  one  side  of  the  bridge,  about  where 
the  wheels  cross  between  the  last  plank  and 
the  dirt  alongside  the  bridge."  Another  hole 
consisted  of  a  broken  plank  at  the  other  end 
of  the  bridge.  It  would  appear,  from  the 
evidence,  that  the  bridge  was  not  of  any  con- 
siderable length,  because  the  plaintiff  testi- 
fied that  one  of  the  mules  got  frightened  at 
the  broken  plank  and  shied,  forcing  the  other 
mule  to  the  other  end  of  the  bridge,  and  the 
mule  got  his  foot  in  the  hole  first  described, 
near  where  the  wheels  usually  cross.  The 
plaintiff  testified  that  he  drove  over  the 
bridge,  slowly,  and  tried  to  cross  over  it  on 
the  side  opposite  where  the  mule  fell  in  the 
hole.  There  was  no  possible  road  by  which 
he  could  get  to  his  farm  except  over  this 
bridge,  unless  he  went  several  miles  out  of 
the  way  to  get  to  another  road. 

In  support  of  the  judgment  of  nonsuit, 
counsel  for  the  defendant  relies  upon  the 
fact  that  the  plaintiff  knew  of  the  condition 
of  the  bridge,  and  contends  that  no  one  who 
was  the  alter  ego  of  the  county  had  knowl- 
edge or  notice  of  its  defective  condition.  As 
to  the  latter  proposition,  we  think  the  jury 
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could  properly  have  Inferred  that,  as  the  de- 
fect had  existed  from  three  to  four  months, 
the  county  authorities  had  knowledge  of  its 
existence.  So  far  as  the  knowledge  of  the 
plaintiff  himself  Is  concerned,  we  think  It 
was  within  the  province  of  the  jury  to  say, 
under  the  peculiar  circumstances  of  the  case, 
whether  he  was  negligent  in  attempting  to 
cross  the  bridge,  or  whether  the  exercise  of 
due  caution  would  have  required  him  to  go 
several  miles  out  of  the  way  to  get  to  his 
farm,  which  lay  right  across  from  the  bridge. 
The  existence  of  negligence  is  peculiarly  a 
question  of  fact,  and  the  determination  as 
to  whether  it  exists  in  such  a  degree  on  the 
part  of  the  plaintiff  as  to  defeat  recovery, 
by  reason  of  the  fact  that  he  must  be  pre- 
sumed to  have  assumed  all  the  risks  conse- 
quent upon  his.  undertaking,  is  also  a  ques- 
tion of  fact.  In  the  present  case  the  jury 
would  have  been  authorized  to  infer  that, 
if  there  had  been  only  the  hole  in  which  the 
plaintiff's  mule  broke  his  leg,  the  care  used 
by  the  plaintiff  would  have  sufficed  to  have 
avoided  the  casualty.  In  other  words,  the 
second  hole,  caused  by  the  broken  plank 
(which  It  was  the  duty  of  the  county  author- 
ities to  have  repaired)  caused  the  mule  to 
shy,  and  a  jury  might  find  that  either  or 
both  of  the  defects  in  the  bridge,  while  they 
were  known  to  the  plaintiff,  might  properly 
have  been  disregarded  by  him  in  the  urgency 
of  the  necessity  to  cross  the  bridge,  which 
it  was  the  duty  of  the  county  authorities  to 
keep  in  proper  repair. 

In  our  judgment,  the  whole  question  should 
have  been  submitted  to  the  jury,  under  prop- 
er instructions  from  the  court 

Judgment  reversed. 

(11  Ga.  App.  119) 

CENTRAL  OF  GEORGIA  RT.  CO.  v.  PEL- 
FRY.     (No.  3,961.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(8yUdbu%  by  the  Court.) 

1.  Railroads  (§  356*)— Operation— Injuries 
to  Person  on  Track— Care  Required. 

Ordinarily  a  railway  engineer  is  not  bound 
to  keep  a  lookout  for  a  trespasser,  and  owes 
him  onlv  the  duty  to  use  ordinary  care  not  to 
injure  him  after  his  presence  in  a  perilous 
position  is  discovered.  But  if  with  the  knowl- 
edge of  the  company  its  tracks  at  a  given 
point  have  been  used  for  many  years  longitudi- 
nally by  pedestrians  as  a  footway,  the  amount 
of  care  and  caution  required  in  running  the 
trains  is  to  some  extent  to  be  measured  by  the 
frequency  and  publicity  of  such  use. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  §|  1228-1234;   Dec.  Dig.  f  356.*] 

2.  Railroads  (|  376*)— Operation— Injuries 
to  Persons  on  Track  —  Injuries  Avoid- 
able Notwithstanding  Contributory 
Negligence. 

If  a  railway  engineer  sees  a  person  lying 
on  the  track  at  some  distance  away,  and  hon- 
estly mistakes  him  for  an  inanimate  object, 
failure  to  check  the  speed  of  the  train  or  take 
other  precautionary  measures  will  not  render 
the  company  liable;   but  if,  after  seeing  a  sus- 


picious object  upon  the  track  at  such  distance 
that  it  cannot  be  distinguished,  the  engineer 
increases  the  speed  of  the  train,  takes  his 
eyes  from  the  track,  and,  after  approaching 
too  near  to  stop  the  train  again  looks  around, 
and  for  the  first  time  discovers  a  human  being, 
prone  upon  the  track,  in  a  helpless  condition, 
and  runs  over  and  kills  him,  the  company  will 
be  liable,  even  though  the  deceased  was  a 
trespasser,  and  without  regard  to  whether  his 
perilous  position  was  the  result  of  his  volun- 
tary act  or  not.  Especially  is  this  true  if  the 
homicide  occurs  at  a  place  where  the  track 
had  for  many  years  been  used  as  a  footway 
by  pedestrians  in  such  a  frequent  and  public 
way  as  that  employe's  of  the  company  must 
have  known  of  the  use.  Under  the  circum- 
stances, the  omission  of  the  engineer  to  make 
any  effort  to  check  the  train  will  be  deemed  so- 
reckless  as  to  amount  in  law  to  wantonness.. 
[Ed.  Note.— For  other  cases,  see  Railroadsr 
Cent  Dig.  ||  1275-1279;   Dec.  Dig.  |  376.*] 

3.  Death    (&   14*)— Actions   iron   Causing* 
Death— Nature  of  Liability. 

A  killing  may  be  wanton,  though  not  in- 
tentional in  fact;  for,  where  a  homicide  re- 
sults from  gross  carelessness  and  a  reckless- 
disregard  of  the  rights  of  others,  the  natural 
consequences  of  the  reckless  act  will  be  pre- 
sumed to  have  been  intended. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  16;    Dec  Dig.  14.*] 

4.  Sufficiency  of  Evidence— No  .Error. 

Applying  the  foregoing  principles  to  the 
facts  of  the  present  case,  the  verdict  was  war- 
ranted, and  no  substantial  error  was  committed 
during  the  trial. 

Error  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Action  by  Mary  Pelfry  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Harris  &  Harris,  of  Macon,  and  Shacked 
ford  &  Shackelford,  of  Athens,  for  plaintiff 
in  error.    Samuel  H.  Sibley,  pf  Union  Point, 
and  E.  R.  Lambert  and  J.  S.  Grant,  both  of 
Madison,  for  defendant  in  error. 

POTTLE,  J.  The  plaintiff's  husband  was 
run  over  and  killed  while  lying  down  upon 
the  defendant's  track.  He  had  been  drink- 
ing, and  a  short  time  before  the  homicide 
was  seen  on  the  defendant's  trestle  with  a 
sack  of  flour,  weighing  60  pounds,  on  his 
shoulder.  At  that  time  he  was  very  drunk, 
fired  his  pistol  promiscuously,  and,  when 
warned  that  a  train  would  come  along  in  a 
few  minutes,  remarked  that  he  "had  a  gun 
to  stop  anything— he  didn't  care  anything 
about. the  train."  He  walked  on  across  the 
trestle  about  a  quarter  of  a  mile  beyond, 
and  evidently  lay  or  fell  down  across  the 
track  in  a  drunken  stupor.  The  sack  of 
flour  fell  beside  him,  and  between  him  and 
the  train  which  ran  over  him.  The  train 
was  behind  time,  and,  when  it  came  upon 
the  trestle,  the  engineer  saw  a  white  object 
at  a  point  on  the  track  where  the  man  wa& 
lying.  He  says  he  thought  the  object  was 
a  white  piece  of  paper  or  something  of  that 
sort.  He  inquired  of  the  fireman  what  it 
was,  and  the  fireman  replied  that  he  did  not 
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know.  Thereupon  the  engineer  increased  the 
speed  of  the  train,  or,  to  use  his  own  lan- 
guage, "rawhided  his  engine  pretty  hard," 
in  order  to  make  up  the  lost  time.  It  was  a 
clear  day,  and  there  was  nothing  to  obscure 
the  engineer's  vision.  While  the  track  curv- 
ed slightly  at  the  end  of  the  trestle,  the 
track  was  straight  and  the  view  unobstruct- 
ed from  the  point  of  the  curve  to  the  place 
where  the  homicide  occurred.  After  going 
some  distance  and  arriving  within  150  or  200 
feet  of  where  the  white  object  was  on  the 
track,  the  engineer  said  he  "looked  around 
and  discovered  it  was  a  man."  In  another 
portion  of  his  testimony  he  testifies  that  his 
eyesight  was  good,  and  that  he  continued  to 
look  up  the  track  after  seeing  the  white  ob- 
ject, and  did  not  discover  the  presence  of  the 
plaintiffs  husband  on  the  track  until  it  was 
too  late  to  stop  the  train,  after  doing  every- 
thing It  was  possible  for  him  to  do  to  ac- 
complish this  purpose.  The  place  where  the 
deceased  was  killed  was  some  700  yards  from 
the  nearest  public  crossing,  between  the  sta- 
tions of  Whitehall  and  Sidney.  There  were 
woods  on  each  side  of  the  track  for  some 
distance,  and  few,  if  any,  houses.  There  was 
some  evidence  that  pedestrians  had  been  ac- 
customed to  use  the  track  to  go  from  White- 
hall across  the  trestle  to  Sidney  and  beyond, 
it  being  about  a  mile  and  a  half  by  rail  and 
some  four  or  five  miles  around  by  the  dirt 
road;  but  there  was  no  evidence  that  the 
company's  employes  in  charge  of  the  train 
Knew  of  this  custom,  though  there  was  some 
evidence  that  there  was  a  well-worn  path 
between  the  tracks,  which  had  been  made  by 
pedestrians.  The  jury  found  for  the  plain- 
tiff $1,500,  and  the  defendant's  motion  for 
a  new  trial  was  overruled.    It  excepted. 

There  may  have  been  some  inaccuracies  In 
the  charge,  but  the  case  really  turns  upon 
the  question  whether  the  plaintiff  was  en- 
titled to  recover  under  that  view  of  the  evi- 
dence most  favorable  to  her  contentions.  It 
is  inferable  from  the  argument  that,  if  a  re- 
covery was  authorized,  both  sides  are  satis- 
fled  with  the  amount  of  the  verdict,  or  at 
least  that  the  plaintiff  in  error  is  not  com- 
plaining. We  will,  therefore,  not.  notice  the 
special  assignments  of  error  further  than  to 
say  that,  under  our  view  of  the  law,  no  such 
substantial  error  was  committed  as  would 
justify  us  in  setting  aside  the  verdict  in  the 
plaintiff's  favor. 

[1]  Manifestly  the  deceased  was  a  tres- 
passer, and  ordinarily  a  railway  company 
owes  such  a  one  no  duty  except  not  to  in- 
jure him  willfully  or  wantonly,  or,  to  ex- 
press it  somewhat  differently,  to  use  ordi- 
nary care  for  his  safety  after  his  presence 
in  a  perilous  position  has  been  discovered. 
Kendrick  v.  Seaboard  Air  Line  Ry.  Co.,  121 
Ga.  775,  49  S.  E.  762;  Gulf  line  Ry.  v.  Way, 
137  Ga.  109,  72  S.  E.  917.  Applying  this 
rule,  it  has  been  many  times  held  that  no  re- 
covery can  be  had  for  Injury  to  or  death  of 


one  trespassing  on  the  company's  tracks, 
when  the  employes  did  not  know  and  had  no 
reason  to  anticipate  his  presence  at  the  time 
when  and  place  where  he  was  injured  or 
killed.  In  such  a  case  the  act  of  the  tres- 
passer is  one  of  such  gross  negligence  as  to 
preclude  a  recovery,  even  though  the  em- 
ployes in  charge  of  the  engine  may  like- 
wise have  been  guilty  of  negligence  in  failing 
to  keep  a  lookout  down  the  track.  Raden  v. 
Georgia  Railroad,  78  Ga.  47 ;  Central  R.  Co. 
v.  Smith,  78  Ga.  694,  3  S.  E.  397;  Id.,  82  Ga. 
801, 10  S.  E.  Ill;  Wilds  v.  Western  R.  Co.,  82 
Ga.  667,  9  S.  E.  595;  Parish  v.  W.  &  A.  R. 
Co.,  102  Ga.  285,  29  S.  E.  715,  40  I*  R.  A. 
364.  In  all  of  the  foregoing  cases  the  injury 
occurred  at  night  In  Leach's  Case,  91  Ga. 
419,  17  S.  E.  619,  44  Am.  St.  Rep.  47,  recov- 
ery was  denied  where  the  trespasser  was 
killed  in  the  daytime  on  a  trestle,  and  was 
not  discovered  in  time  to  have  stopped  the 
train.  Cases  may  arise,  however,  where  the 
company  would  be  under  a  duty  to  anticipate 
the  presence  of  a  trespasser  upon  the  track 
and  to  take  proper  precautions  to  prevent 
injury  to  him.  Ashworth  v.  Sou.  Ry.  Co., 
116  Ga.  635,  43  S.  E.  36,  59  L.  R.  A.  592. 

This  rule  was  applied  by  the  Supreme 
Court  against  the  railway  company  in  Shaw 
v.  Georgia  Railroad,  127  Ga.  8,  55  S.  E.  960, 
where  it  appeared  that  the  tracks  of  the 
company  were  constantly  helng  used  longi- 
tudinally by  pedestrians,  with  the  knowledge 
of  the  section  foreman,  at  the  place  where 
the  homicide  occurred.  In  that  case  authori- 
ties were  approvingly  cited  for  the  proposi- 
tion that,  "where  no  permission  is  given, 
but  there  is  a  habit  on  the  part  of  individ- 
uals or  the  public  of  traveling  over  the  track 
on  foot,  and  nothing  is  done  to  prevent  it, 
that  does  not  modify  or  change  the  legal 
rights  or  obligations  of  either  the  public  or 
the  company.  By  such  use  the  public  are 
not  tacitly  licensed  to  go  upon  the  track, 
and  the  consent  of  the  company  to  the  use 
is  not  implied;  but  the  fact  that  they  do 
go  there  enters  into  the  situation  as  it  is 
known  to  the  company,  and  affects  the  cau- 
tion and  amount  of  care  required  in  running 
the  trains."  This  court,  in  Waldrep's  Case, 
7  Ga.  App.  342,  66  S.  EL  1030,  recognized 
the  soundness  of  the  general  rule  just  quot- 
ed, but  declined  to  apply  it  in  favor  of  one 
trespassing  in  a  switchyard,  because,  as 
was  said  by  Judge  Russell,  the  inference  of 
implied  invitation  to  use  tracks  in  a  switch- 
yard "is  so  inconsistent  with  the  continuous 
use  of  its  tracks  for  switching  purposes  as 
not  to  admit  of  the  presumption  that  there 
is  an  invitation  or  permission  granted  by  the 
railroad  to  the  public."  The  Supreme  Court 
likewise  declined  to  apply  the  doctrine  of 
implied  invitation  to  use  a  railway  trestle  in 
favor  of  a  bridge  watchman,  whose  wife  was 
killed  on  a  trestle  which  she  had  been  for 
some  time  using  as  a  footway  with  the 
knowledge  of  certain  subordinate  employes, 
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including  the  section  foreman,  but  without 
knowledge  on  the  part  of  the  servants  in 
charge  of  the  train.  Comer  v.  Hill,  101  6a. 
340,  28  S.  E.  856.  Without  reference  to 
whether  this  decision  may  conflict  with  the 
later  ruling  in  the  Shaw  Case,  the  latter  is 
controlling  upon  us,  because  the  former  deci- 
sion was  concurred  in  by  only  three  Justices. 
In  Gulf  Line  Ry.  Co.  v.  Way,  supra,  "it  did 
not  appear  from  the  petition  whether  few 
or  many  pedestrians  were  accustomed  to 
walk  along  or  near  the  defendant's  track  at 
the  place  of  the  homicide." 

The  doctrine  of  the  Code,  that  recovery 
cannot  be  had  for  a  homicide  if  the  deceased 
could  by  the  exercise  of  ordinary  care  have 
avoided  the  consequences  of  the  defendant's 
negligence,  has  no  application  to  a  case  like 
the  present,  because  the  duty  to  avoid  negli- 
gence does  not  arise  until  after  the  negli- 
gence "is  existing,  and  is  either  apparent,  or 
the  circumstances  are  sueh  that  an  ordi- 
narily prudent  person  would  have  reason  to 
apprehend  its  existence."  Western  &  At- 
lantic R.  Co.  ▼.  Ferguson,  113  Ga.  708,  39 
S.  E.  306,  54  L.  R.  A.  802.  If  the  defendant 
was  negligent  here  at  all,  the  negligence 
came  Into  existence  at  a  time  when  the 
plaintiff's  husband  was  in  such  a  condition 
that  he  could  not  have  done  anything  to 
avoid  the  consequences  of  the  negligence. 
The  real  question  in  the  case,  therefore,  is 
whether  the  act  of  the  deceased  in  volun- 
tarily going  upon  the  track  in  a  drunken  con- 
dition was  an  act  of  such  gross  negligence  as 
that  it  can  be  said  his  homicide  was  in  a 
legal  sense  "done  by  his  consent,"  or  was 
caused  solely  "by  his  own  negligence."  Civil 
Code  1910,  |  2781.  If  it  was,  then  his  widow 
cannot  recover,  but  if  not,  and  if  the  com- 
pany was  negligent,  she  may  recover,  even  if 
the  deceased  was  himself  at  fault  The  com- 
mon-law doctrine  of  contributory  negligence 
is  not  of  force  in  this  state;  but,  where  both 
parties  are  at  fault,  the  injured  party  may 
recover  if  his  negligence  was  not  equal  to 
or  greater  than  that  of  the  party  inflicting 
the  injury,  and  if  he  could  not  by  the  exer- 
cise of  ordinary  care  have  avoided  the  con- 
sequences of  the  other's  negligence  after  It 
came  into  existence.  In  the  Way  Case,  supra, 
recovery  was  denied;  but  it  affirmatively 
appeared  that  Way  voluntarily  and  unneces- 
sarily sat  down  on  a  cross-tie  and  subse- 
quently became  unconscious,  and  the  Su- 
preme Court  pointed  out  the  difference  be 
tween  that  case  and  one  where  a  person  on 
the  track  suddenly  became  unconscious  and 
fell  down  in  that  condition  upon  the  track. 

[3]  While  the  rule  is  well  settled  that  in 
case  of  the  death  of  a  trespasser  recovery 
can  be  had  only  where  the  homicide  was  the 
result  of  wanton  or  willful  conduct  on  the 
part  of  the  servants  of  the  defendant,  it  is 
a  mistake  to  assume  that  the  homicide  must 
be  shown  to  have  been  intentional  In  point 
of  fact;    for,  if  the  conduct  of  the  defend- 


ant's servants  was  so  reckless  as  to  evidence 
an  utter  disregard  of  consequences,  the  law 
would  imply  willfulness  and  an  intention  to 
do  the  wrong.  Southern  Ry.  Co.  v.  Chatman, 
124  Ga.  1030,  53  S.  E.  692,  6LR.A.  (N.  S.> 
283,  4  Ann.  Cas.  675.  One  may  be  convict- 
ed of  murder,  even  where  he  did  not  intend 
to  kill,  and  even  where  he  had  no  malice 
against  the  person  killed.  He  may  reckless- 
ly shoot  into  a  crowd,  intending  merely  to> 
frighten,  and  kill  a  man  whom  he  had  never 
seen  and  against  whom  he  had  no  ill  will; 
but  the  homicide  would  be  murder.  And 
so,  if  an  engineer  should  see  one  lying  on 
the  track  in  an  apparently  helpless  condi- 
tion, he  would  have  no  right  to  assume  that 
the  person  would  leave  the  track  in  time  to 
save  himself.  To  run  him  down  under  such 
circumstances  would  be  such  gross  negli- 
gence and  recklessness  as  would  amount  in 
law  to  wantonness. 

[2]  There  are  two  lines  of  decisions  in  ref- 
erence to  the  duty  of  an  engineer  when  he 
sees  a  suspicious  object  which  proves  to  be 
a  human  being  upon  the  track  and  cannot 
perceive  what  It  is.  One  line  holds  broadly 
that  the  engineer  need  take  no  precautions, 
such  as  to  slacken  the  speed,  until  he  ad- 
vances far  enough  to  see.  that  the  object  is 
a  human  being.  Thus,  in  L.  It,  M.  R.  &  T. 
R.  Co.  v.  Haynes,  47  Ark.  497,  1  S.  W.  774. 
it  was  held:  "Though  an  engineer  sees  one 
lying  upon  the  track  atj  a  distance  before 
him,  yet  if  he  honestly  mistakes  him  for 
some  inanimate  object  until  it  is  too  late  to 
avoid -running  over  him,  the  company  is  not 
liable  for  the  mistake  and  injury."  To  the 
same  effect  is  Tucker  v.  Railway  Co.,  92  Va. 
549,  24  S.  E.  229,  where  the  object  was  ly- 
ing in  a  ditch  on  the  side  of  the  roadbed. 
An  illustration  of  the  other  line  of  decisions 
is  found  in  Keyser  v.  Chicago  &  Grand 
Trunk  Ry.,  56  Mich.  559,  23  N.  W.  311,  56 
Am.  Rep.  405  (reaffirmed  in  66  Mich.  390,  33 
N.  W.  867),  where  it  was  ruled :  "It  is  negli- 
gence not  to  slacken  the  speed  of  a  train,  so 
that  it  can  be  stopped  if  necessary,  if  the  en- 
gineer has  seen  an  object  on  the  track  a  long 
way  off  and  cannot  tell  what  it  is."  See* 
also,  East  Tenn.  R.  Co.  v.  St  John,  5  Sneed 
(Tenn.)  524,  73  Am.  Dec.  149;  Hyde  v.  Union 
Pacific  Ry.  Co.,  7  Utah,  356,  26  Pac.  979. 
Compare  Burg  v.  Chicago  Ry.  Co.,  90  Iowa, 
106,  57  N.  W.  680,  48  Am.  St  Rep.  419. 

In  commenting  upon  these  two  lines  of  de- 
cisions, Judge  Thompson,  one  of  the  most 
eminent  commentators  on  the  law  of  negli- 
gence and  corporation  law  generally,  says: 
"We  now  come  to  a  class  of  decisions,  very 
questionable,  and  from  many  points  of  view 
very  regrettable,  which  are  to  the  effect  that 
the  engineer  in  charge  of  a  railway  train, 
upon  discovering  an  object  on  the  track, 
which  may  or  may  not  be  a  human  being,  is 
under  no  duty,  as  a  matter  of  law,  to  slack- 
en the  speed  of  his  train  before  the  nature 
of  the  object  is  known.  According  to  the 
doctrine  of  these  cases,  he  is  not  obliged  to 
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slacken  the  speed  of  his  train  merely  be- 
cause he  has  doubts  as  to  the  nature  of  the 
object  unless,  for  some  reason,  he  has  cause 
to  believe  that  it  will  not  leave  the  track; 
but  he  is  entitled  to  drive  his  train  forward, 
Although  at  a  great  rate  of  speed,  .until  he 
has  an  opportunity  of  inspecting  the  object, 
and  of  discovering  what  it  Is,  after  which  it 
will  generally  be  too  late  to  avert  injury  to 
the  object  if  it  turns  out  to  be  a  human  be- 
ing, and  notwithstanding  the  further  fact 
that,  by  so  doing,  he  may  derail  his  train 
and  kill  or  injure  the  passengers  or  other 
persons  on  board  of  it*9  2  Thomp.  Neg.f 
1740. 

A  railroad  track  is  a  place  of  danger  any- 
where and  at  any  time  and  one  who  tres- 
passes upon  the  track  is  guilty  of  negligence. 
If  he  goes  upon  the  track  at  a  time  when  a 
train  is  due,  and  in  a  condition  where  he 
cannot  help  himself  when  the  danger  arises, 
he  is  guilty  of  gross  negligence.  But,  while 
this  is  true,  yet  when  the  company  discovers 
this  negligence,  or  has  reason  to  anticipate 
it,  it  must  use  ordinary  care  to  prevent  in- 
Jury  to  the  trespasser;  and  where  he  is  on 
the  track  in  an  apparently  helpless  condition, 
certainly  ordinary  diligence  would  require 
the  use  of  every  means  at  hand  to  keep  from 
running  him  down  and  killing  him.  If  un- 
der such  circumstances,  the  company's  serv- 
ants fall  to  exercise  this  degree  of  care,  and 
death  results,  the  killing  will  be  deemed  in 
law  to  have  been  willful  and  wanton.  Con- 
tributory negligence  on  the  part  even  of  a 
trespasser  never  defeats  recovery  for  a  wan- 
ton homicide. 

In  the  light  of  these  principles  we  come  to 
a  discussion  of  the  facts  of  this  case:  The 
deceased  and  the  sack  of  flour  were  together 
on  the  track.  The  engineer  saw  a  white  ob- 
ject (probably  the  flour  sack)  at  a  point 
where  deceased  was  lying.  The  sack  weighed 
£0  pounds,  and  the  man  140  or  150  pounds. 
The  day  was  clear.  The  track  was  straight 
and  free  from  obstructions.  The  engineman 
says  be  thought  the  object  was  a  piece  of 
paper,  just  like  he  was  accustomed  to  seeing 
often  on  the  track;  but,  if  so,  why  did  he 
ask  what  the  object  was,  and  why  did  the 
fireman  answer  that  he  did  not  know  or 
could  not  tell?  The  inquiry  and  the  answer 
show  that  the  object  was  of  a  suspicious  na- 
ture. Again,  if  he  saw  the  flour,  why  did 
he  not  see  the  man,  who  weighed  100  pounds 
more  than  the  flour?  What  was  the  en- 
gineer's duty  under  the  circumstances?  Did 
he  have  a  right  to  "rawhide"  his  engine,  as 
he  says  he  did,  in  utter  disregard  of  what 
the  object  might  prove  to  be?  The  jury 
could  well  find  that  he  saw  the  man,  though 
he  did  not  know  it  was  a  man  until  too  late 
to  stop.  Will  the  courts  set  such  little  store 
by  human  life'  as  to  hold  as  a  matter  of  law 
that,  when  a  person  is  lying  helpless  .on  a 
track,  the  engineer  may  increase  the  speed 
of  his  train  and  run  him  down  and  kill  him, 


merely  because  he  cannot  certainly  tell  when 
he  sees  the  object  on  the  track  that  it  is  a 
human  being?  Shall  human  lives  be  sacri- 
ficed in  this  way  in  the  interest  of  speed  and 
the 'making  of  schedules?  Which  was  more 
important,  that  six  minutes'  lost  time  should 
be  made  up,  cr  that  the  life  of  this  man 
should  have  been  saved  at  the  risk  of  losing 
a  few  more  minutes  of  time?  These  were 
questions  which  doubtless  arose  in  the  minds 
of  the  jury,  and,  in  our  opinion,  were  proper 
subjects-matter  of  inquiry,  under  the  facts 
of  this  case  and  the  law  applicable  thereto. 

Moreover,  it  does  appear,  from  a  number 
of  witnesses,  that  for  many  years  pedes- 
trians generally  had  been  using  the  track 
as  a  footway,  with  at  least  the  tacit  acquies- 
cence of  the  company.  According  to  some  of 
the  witnesses,  this  use  was  so  general  that 
the  section  foreman  must  have  known  of  it 
Indeed,  he  testified  himself  that  he  met 
the  plaintiffs  husband  on  the  trestle  just 
before  he  was  killed,  and  saw  two  others 
walking  across  about  the  same  time.  Under 
the  decision  of  the  Supreme  Court  in  the 
Shaw  Case  and  cases  therein  cited,  evidence 
of  this  use  of  the  track  by  pedestrians  was 
proper  matter  for  consideration  by  the  jury 
as  affecting  "the  caution  and  amount  of  care 
required  in  running  the  trains." 

[4]  It  must  be  borne  in  mind  that,  in  deal- 
ing with  facts  after  verdict,  this  court  can 
only  inquire  whether,  under  the  law,  any  facts 
and  circumstances  upon  which  a  recovery 
could  properly  have  been  based  are  disclosed 
by  the  evidence.  The  evidence  demanded  a 
finding  that  the  deceased  was  grossly  negli- 
gent ;  but  it  also  authorized  a  finding  that,  un- 
der all  the  circumstances,  the  failure  of  the 
engineer  to  check  the  speed  of  his  train  was, 
legally  speaking,  so  wanton  as  to  authorize  a 
recovery  of  some  amount  Certain  It  is  that, 
after  seeing  the  object,  it  was  at  least  the  duty 
of  the  engineer  to  fasten, his  vision  on  the 
track  until  he  got  near  enough  to  distinguish 
what  was  on  the  track.  He  says  he  did  this, 
but  there  were  facts  and  circumstances  in 
evidence  from  which  the  jury  could  conclude 
that  he  did  not. 

Counsel  for  the  plaintiff  in  error  relied  in 
part  upon  Moore  v.  Southern  Railway  Co., 
136  Qa.  872,  72  S.  E.  403.  That  case,  now- 
ever,  upon  its  facts  differs  materially  from 
this.  There  the  person  killed  was  sitting  on 
a  cross-tie,  in  dark  night,  and  was  behind 
weeds  and  bushes  as  high  as  a  man's  head, 
which  prevented  him  from  seeing  the  engine 
and  prevented  the  engineer  from  seeing  him. 
Several  hundred  yards  away  the  engineer  saw 
an  object,  but  thought  it  was  a  dog,  and 
naturally  supposed  the  dog  would  leave  the 
track,  and  there  was  nothing  to  suggest  that, 
if  the  object  was  a  man,  he  was  helpless  or 
in  a  position  of  peril.  The  case  of  South- 
western Railroad  v.  Hankerson,  61  Qa.  115, 
is  also  relied  on.  There  the  engineer  saw 
an  object  on  the  track,  which  he  took  to  be 
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a  hog.  Under  his  Instructions  from  his  su- 
periors, he  never  stopped  for  hogs,  but  took 
chances  upon  their  getting  out  of  the  way. 
The  ruling  made  in  the  case  is  broad— very 
broad — to  the  effect  that,  "if  one  voluntari- 
ly becomes  drunk,  and  consequently  falls 
down,  or  lies  down,  in  a  state  of  insensibili- 
ty on  a  railroad  track,  so  that  he  is  injured 
by  a  passing  train,  he  cannot  recover  for 
injuries  so  received,  even  though  there  may 
have  been  contributory  negligence  on  the 
part  of  employes  of  the  road.'1  The  court 
did  not  discuss  the  question  of  checking  the 
speed  of  the  train,  to  ascertain  what  a  sus- 
picious looking  object  really  was,  and  no 
such  question  was  involved  in  the  case. 
The  engineer  did  not  say  he  could  not  dis- 
tinguish the  object,  but,  on  the  contrary, 
stated  positively  he  thought  it  was  a  hog, 
and,  so  believing,  did  not  stop.  If  he  had 
said  he  saw  an  object  which  might  have  been 
a  hog,  but  he  did  not  know  what  it  was, 
and,  upon  inquiry  of  his  fireman  as  to  what 
the  object  was,  the  fireman  had  said  he  did 
not  know  either,  and  then  the  engineer  had 
increased  the  speed  of  the  train  and  had  tak- 
en his  eyes  from  the  track,  and  "looked 
around"  again,  and  saw  a  man  when  it  was 
too  late  to  stop,  the  case  would  have  been 
like  the  present  one,  and  we  apprehend  the 
ruling  would  have  been  different. 

We  cannot  believe  that  the  Supreme  Court 
meant  to  hold  in  the  Hankerson  Case  that, 
because  a  man  may  get  drunk  and  lie  down 
on  the  track,  he  forfeits  his  life  to  those  in 
charge  of  the  railroad  company,  or  that  its 
servants  in  charge  of  one  of  its  trains  have 
the  right  to  run  over  him  and  kill  him  wan- 
tonly and  willfully.  As  we  hold  that  the 
evidence  in  the  present  case  justified  a 
finding  that  the  engineer  was  guilty  of  such 
recklessness  as  amounted  to  wantonness,  we 
do  not  think  the  ruling  in  the  Hankerson 
Case,  properly  understood,  applies.  Besides, 
there  was  no  evidence  in  that  case  of  any 
habitual  and  general  use  of  the  track  by  pe- 
destrians at  the  point  of  the  injury. 

Our  conclusion  is  that  the  judgment  should 
be  affirmed. 


(11  6a.  App.  149) 

LAMBERT  v.    STATE.      (No.  4,100.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

Criminal  Law   (§  970*)— Arbebt  of  Judg- 
ment—Gbounds. 

After  a  verdict  of  guilty,  judgment  will 
not  be  arrested  because  a  blank  left  in  the  in- 
dictment for  the  name  of  the  county  for  which 
the  grand  jurors  were  sworn  has  not  been 
filled;  the  name  of  the  county  being  stated  in 
the  caption  of  the  indictment.  Forrester  y. 
State,  34  Ga.  107. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (§  2445-2462;  Dec.  Dig.  % 
970.*] 


Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Oliver  Lambert  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

H.  F.*  Lawson,  of  Hawklnsville,  for  plain- 
tiff in  error.  E:  D.  Graham,  Sol.  Gen.,  of 
McRae,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(11  Ga.  App.  110) 

MACON,  D.  &  S.  R.  CO.  v.  STINSON. 

(No.  8,840.) 

(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

New    Trial    ({    70*) —Gbounds  — Verdict 
Contrast  to  Evidence. 

Though  there  was  evidence  on  the  part 
of  the  employes  of  the  defendant  railroad  com- 
pany rebutting  the  usual  presumption,  there 
is  in  the  record  sufficient  evidence,  introduced 
in  behalf  of  the  plaintiff,  contradictory  of  this 
testimony,  to  fully  authorize  the  verdict  ren- 
dered. There  was,  therefore,  no  error  in  re- 
fusing a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §i  142,  143;    Dec  Dig.  |  70.*] 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  by  Beulah  Stinson  against  the  Ma- 
con, Dublin  &  Savannah  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

John  S.  Adams,  of  Dublin,  and  Minter 
Wlmberly  and  Akerman  &  Akerman,  all  of 
Macon,  for  plaintiff  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(11  Ga.  App.  1331 

BUTLER  v.  MAYOR,  ETC.,  OP  CITY  OF 

WASHINGTON.     (No.  4,089.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllalus  by  the  Court.) 

Intoxicating  Liquors  (§  236*)—  Criminal 
Prosecution— Sufficiency  of  Evidence. 
The  keeping  of  intoxicating  liquor  for 
the  purpose  of  illegal  sale  may  be  shown  cir- 
cumstantially, as  well  as  by  direct  evidence 
of  a  sale.  In  the  present  case  there  were 
circumstances  and  legitimate  inferences  suffi- 
cient to  authorize  the  conviction.. 

[Ed..  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  ||  300-322;  Dec.  Dig.  § 
236.*] 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

George  Butler  was  convicted  of  violating 
an  ordinance  of  the  City  of  Washington,  and 
brings  error.    Affirmed. 

F.  H.  Colley,  of  Washington,  for  plaintiff 
In  error.  Wm.  Wynne,  of  Washington,  for 
defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 
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<U  Ga.  App.  149) 

DEAL  v.  STATE.     (No.  4,101.) 
4Court  of  Appeals  of  Georgia.    May  7,  1912.) 

( Syllabus  by  the  Court.) 

"Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
•evidence  demanded  the  verdict. 

Error  from  City  Court  of  Springfield;  J. 
H.  Smith,  Judge. 

John  Deal  was  convicted  of  crime,  and 
Jbrings  error.    Affirmed 

W.  H.  Boyd  and  D.  S.  Atkinson,  both  of 
Savannah,  for  plaintiff  in  error.  R.  W. 
Sheppard,  Sol.,  of  Guy  ton,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


<70  W.  Va.  600) 

KEENAN  v.  DONOHOB  et  at 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9, 1912.) 

(Syttobue  by  the  Court.) 

New  Tbial  (§  71*)— Grounds— Insufficien- 
cy or  Evidence. 

The  jury  are  the  sole  judges  of  the  credi- 
bility of  witnesses  and  of  the  comparative  value 
of  their  conflicting  testimony;  and  the  court 
has  no  right  to  disturb  a  verdict,  depending 
wholly  upon  such  evidence,  because  his  view 
of  the  worth  of  the  testimony  may  differ  from 
that  entertained  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  144,  145;  Dec.  Dig.  {  71.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  L.  H.  Keenan  against  Thomas 
Donohoe  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed,  and 
judgment  rendered. 

Talbott  &  Hoover,  of  Elkins,  for  plaintiffs 
in  error.  Cunningham  &  Stallings,  of  El- 
kins, for  defendant  in  error. 

WILLIAMS,  J.  This  writ  of  error  was 
awarded  upon  petition  of  Thomas  Donohoe 
and  others,  and  brings  up  for  review  an  order 
made  by  the  circuit  court  of  Randolph  coun- 
ty on  the  25th  of  November,  1909,  setting 
aside  the  verdict  of  the  jury,  rendered  in  pe- 
titioners' favor,  in  an  action  upon  an  account 
for  $300,  brought  against  them  by  L.  H. 
Keenan. 

The  sole  question  presented  by  the  record 
for  our  decision  is,  Was  the  trial  judge  justi- 
fied in  setting  aside  the  verdict?  We  have 
carefully  read  and  considered  all  the  evi- 
dence. It  consists  wholly  of  the  testimony  of 
witnesses,  and  is  very  conflicting  on  all  ma- 
terial questions.  It  could  serve  no  useful 
purpose  to  recite  the  evidence,  pro  and  con, 
in  this  opinion ;  it  would  only  be  pointing 
out  the  particular  testimony  in  respect  to 
which  there  is  conflict,  and  that  is  not  nec- 
essary. That  the  verdict  rested  on  conflict- 
ing testimony  of  witnesses  is  admitted  by 
plaintiff's  counsel  in  their  brief.  But  they 
seek  to  demonstrate  that  the  testimony  large- 


ly preponderated  in  favor  of  plaintiff,  and 
that  therefore  the  court  was  justified  in  set- 
ting the  verdict  aside.  No  other  reason  is 
advanced  in  brief  of  counsel  in  support  of 
the  court's  action.  But  it  clearly  appears 
that,  in  order  to  reach  a  verdict,  the  jury 
were  compelled  to  believe  some  of  the  wit- 
nesses for  one 'of  the  parties,  and  to  dis- 
believe other  witnesses  for  the  other.  Such 
a  state  of  the  evidence  makes  the  verdict  to 
depend  wholly  upon  the  credibility  of  wit- 
nesses, a  matter  solely  for  jury  determina- 
tion. The  testimony  of  defendants'  witnesses 
Is  ample  to  support  the  verdict,  and  the  jury 
must  have  believed  them,  else  their  verdict 
would  not  have  been  as  it  is.  The  law  does 
not  permit  the  court  to  disturb  a  verdict  de- 
pending upon  such  evidence.  The  judge  has 
no  right  to  set  aside  a  verdict,  because  his 
opinion  in  respect  to  the  credibility  of  the 
witnesses  differs  from  that  held  by  the  jury. 
This  case  is  peculiarly  one  for  jury  de- 
termination, and  the  court  had  no  right  to 
disturb  the  verdict  This  principle  has  been 
frequently  applied  by  this  court,  and  very 
recently,  in  McGuire,  Adm'r  v.  N.  &  W.  Ry. 
Co.,  infra,  where  the  rule  was  stated 
thus :  .  "If  the  verdict  rests  upon  conflicting 
testimony  of  witnesses,  and  there  is  sufficient 
evidence  to  support  it,  the  court  will  not  set 
it  aside.  The  jury  are  the  sole  judges  of 
the  credibility  of  witnesses.  They  may  'be- 
lieve one  witness  in  preference  to  believing 
two,  or  more,  who  testify  against  him."  See, 
also,  Cook  v.  C.  &  O.  Ry.  Co.,  74  S.  E.  730. 

It  was  clearly  the  jury's  right  to  weigh, 
compare,  and  determine  the  value  of  the  con- 
flicting testimony  of  witnesses,  and  not  the 
right  of  the  court;  and,  the  jury  having  found 
for  defendants  solely  upon  such  testimony, 
the  court  had  no  right  to  set  aside  their  ver- 
dict Consequently  the  order  of  the  court 
setting  aside  the  verdict  and  awarding  a  new 
trial,  will  be  reversed;  and  judgment  will  be 
entered  in  this  court  for  defendants. 


(70  W.  Va.  538) 
McGUIRE  v.  NORFOLK  &  W.  RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  26.  1912.) 

(Syllabus  by  the  Court.) 

L  Railroads  ({  369* )— Operation— Persons 
on  Track— Children. 

In  so  far  as  it  is  consistent  with  their  oth- 
er duties  in  operating  their  train,  it  is  the 
duty  of  both  the  fireman  and  engineer  to  keep 
a  reasonable  lookout  for  children  of  v  tender 
years,  trespassing  upon  the  railroad  track. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1259-1262;   Dec.  Dig.  |  369.*] 

2.  Railroads  (§  369*  )-tOpkration— Persons 
on  Track— Children. 

If  a  child  of  tender  years  is  killed  by  a 
railroad  engine,  and  it  appears  that  the  child 
was  on  the  track,  or  perilously  near  it,  at  a 
point  where  there  was  nothing  to  obstruct  the 
view  of  the  fireman,  and  far  enough  in  front  of 
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the  moving  train  for  it  to  have  been  stopped, 
by  exercising  reasonable  diligence,  in  time  to 
prevent  injury  to  the  child,  the  failure  of  the 
fireman  to  observe  the  child  until  it  is  too  late 
to  stop  before  running  upon  it  is  negligence, 
and  such  negligence  is,  in  law,  the  proximate 
cause  of  the  death,  and  the  railroad  company 
is  liable,  notwithstanding  the  engineer  may 
not  himself  have  been  negligent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  1259-1262;  Dec.  Dig.  {  369.*] 

3.  Tbial  (§  252*)— Operation— Persons  on 
Tracks  —  Instructions  —  Applicability 
to  Evidence. 

An  instruction  is  properly  refused  which 
would  submit  to  the  jury  the  question  of  the 
mother's  imputed  negligence,  as  affecting  her 
right,  as  distributee,  to  recover  for  the  negli- 
gent killing  by  a  railroad  company  of  her  child, 
2%  years  old,  when  the  only  proof  of  such 
negligence  is  the  fact  that  the  child,  unat- 
tended by  an  older  person,  went  upon  the  com- 
pany's track,  in  a  populous  town,  and  was  kill- 
ed by  a  moving  train. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  596-612;  Dec.  Dig.  $  252.*] 

4.  Appeal  and  Error  (\  1002*)— Review- 
Questions  op  Fact  — Conflicting  Testi- 
mony. 

If  the  verdict  rests  upon  conflicting  testi- 
mony of  witnesses,  and  there  is  sufficient  evi- 
dence to  support  it,  the  court  will  not  set  it 
aside.  The  jury  are  the  sole  judges  of  the 
credibility  of  witnesses.  They  may  believe  one 
witness  in  preference  to  believing  two,  or  more, 
who  testify  against  him.        r  .   ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3935-3937;  Dec  Dig.  $ 
1002.*] 

5.  Witnesses  (1 400*)— Impeachment— Right 
to  Impeach  One's  Own  Witness. 

A  party  who  uses  his  adversary's  witness 
to  prove  a  certain  fact  makes  him  his  own  wit- 
ness for  that  purpose;  but  he  is  not  bound  by 
his  testimony,  on  cross-examination,  in  respect 
to  other  matters,  concerning  which  he  was  not 
examined  in  chief.  As  to  such  new  matter,  the 
witness  becomes  the  witness  of  the  cross-ex- 
aminer. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1268,  1269;  Dec.  Dig.  {  400.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  J.  G.  McGuire,  administrator, 
against  the  Norfolk  &  Western  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Wyndham  Stokes  and  J.  Graham  Sale,  for 
plaintiff  in  error.  Harold  A.  Ritz  and  Cook, 
Litz  &  Howard,  for  defendant  in  error. 


WILLIAMS,  J.  J.  G.  McGuire,  administra- 
tor of  Juanlta  Hunt,  recovered  a  judgment 
for  $2,000  against  the  Norfolk  &  Western 
Railway  Company  for  negligently  causing 
the  death  of  his  intestate,  and  defendant 
has  brought  the  case  to  this  court  on  writ 
of  error.  The  principal  errors  assigned  re- 
late to  the  sufficiency  of  plaintiff's  evidence 
to  support  the  verdict,  and  to  the  action  of 
the  court  in  refusing  to  give  certain  in- 
structions asked  for  by  the  defendant 

[1]  Plaintiff's  intestate,  a  child  2%  years 
old,  got  upon  defendant's  railroad  track  in 
the  town  of  Welch,  and  was  killed  by  an  en- 


gine and  train  in  charge  of  defendant's  serv- 
ants. The  record  presents  these  questions, 
viz.:  Did  the  engine  crew  keep  a  proper 
lookout  for  helpless  and  irresponsible  tres- 
passers on  defendant's  tracks;  and,  if  not, 
was  their  failure  to  do  so  the  proximate 
cause  of  the  child's  death?  Defendant's  lia- 
bility depends  upon  a  proper  answer  to  these 
questions,  because  It  is  the  well-settled  law 
of  this  state  that  the  engineer  and  fireman 
must  keep  a  reasonable  lookout  for  children 
and  helpless  trespassers  upon  the  track. 
Gunn  v.  Railroad  Co.,  42  W.  Va.  676,  26  S. 
E.  546',  36  L.  R.  A.  575;  Dempsey  v.  Rail- 
way Co.,  71  S.  E.  284,  34  L.  R.  A.  (N.  S.> 
682. 

[2]  Jim  Brown,  a  witness  for  plaintiff,  1» 
the  only  witness  who  locates  definitely  the 
place  where  the  engine  was  at  the  time  the 
child  came  upon  the  track.     He  was  haul- 
ing a*;  load  df  goods  from  the  depot,  and  was- 
at  a  point  49  feet  from  the  place  where  the 
child  was  hit  by  the.  engine.    From  his  posi- 
tion, he  could  see  both  'the  engine  and  the 
child,  and,  seeing  the  child's  danger,  he  hal- 
looed to  the  .trainmen  and,  not  attracting 
their  attention,  he  says  he  jumped  from  his 
wagon  and  ran  to  the  track  to  rescue  her. 
and  reached  it  in  time  to  save  another  child 
that  was  on  the  track,  about  8  or  10  feet 
from  the  child  that  was  killed.     He  also- 
succeeded  in  catching  hold  of  Juanita  Hunt's 
hand,  but  not  until  it  was  too  late  to  save 
her.    The  wheels  of  the  truck  caught  her. 
He  says  that  he  himself  was  struck  by  the 
cylinder  of  the  engine  and  thrown  down.    On 
the  day  before  the  case  was  tried,  he  pointed 
out  to  W.  O.  Morgan,  a  civil  engineer,  the 
place  where  he  was  standing,  and  the  re- 
spective points  on  the  track  where  the  ap- 
proaching  engine   and   the   deceased   were, 
when  deceased  came  upon  the  track.     Mr. 
Morgan  measured  the  distances  between  the 
points  shown  him  by  Brown,  and  testified 
that  the  two  points  on  the  railroad  track 
measured  125  feet  apart     It  is  proven,  and 
not  denied,  that  the  train  was  running  at  a 
rate  of  speed  not  exceeding,  in  the  opinion 
of  any  witness,  10  miles  an  hour,  and  could 
have  been  stopped  in  a  distance  of  from  GO 
to  80  feet;   and  it  is  proven  that  it  was  in 
fact  stopped,  after  the  brakes  were  applied, 
in  a  distance  of  70  feet    Therefore,  if  the 
engineer  had  seen  the  child  when  she  first 
came  upon  the  track,  and  had  used  diligence 
to  stop  his  train,  he  could  have  done  so  before 
striking  her.     But,  for  some  distance  along 
the   railroad,   in   both   directions   from    the 
place  of  accident,  the  track  curved  to  the 
left.     The   engineer's  position   was  on   the 
right-hand  side  of  the  engine,  which  placed 
him    on    the    outside    of    the    curve,    and 
made  it  impossible  for  him  to  see  the  track 
very  far  ahead.    He  testified  that  he  was  at 
his  place  of  duty  in  charge  of  his  engine; 
that,   on  account   of  the  curvature  of   the 
track,  the  front  of  his  engine  obstructed  his 
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view  along  the  track;  and  that  he  did  not 
see  the  child  until  after  his  engine  had  struck 
her.  There  is  no  evidence  that  he  could 
have  seen  the  child  from  his  position  on  the 
engine  In  time  to  stop  his  train.  There  is 
some  evidence,  however,  tending  to  prove 
that  he  was  not  on  his  engine  at  the  time. 
Jim  Brown  says  that,  after  the  train  stopped, 
he  saw  the  engineer  come  out  of  one  of  the 
coaches.  He  also  says  that,  when  he  first 
saw  the  child  on  the  track,  he  looked  toward 
the  engine  and  hallooed,  but  could  not  see 
the  fireman,  whose  place  on  the  engine  was 
on  the  inside  of  the  curve  and  nearest  to 
witness.  But  Brown  is  contradicted  by  both 
the  engineer  and  the  fireman,  who  testify 
that  they  were  in  their  respective  places  on 
the  engine.  The  fireman  says  he  first  saw 
the  child  as  the  engine  was  crossing  Wyoming 
street  That  is  shown  to  be  about  70  feet 
from  where  the  child  was  struck.  It  Is 
proven  that,  from  the  fireman's  place  on  the 
engine,  he  had  an  unobstructed  view  along 
the  track,  ahead  of  the  engine,  for  a  dis- 
tance of  over  400  feet. 

[4]  There  is  irreconcilable  conflict  between 
the  testimony  of  Jim  Brown  and  Jesse  Math- 
ews, witnesses  for  plaintiff,  on  the  one  hand, 
and  the  fireman  and  engineer,  witnesses  for 
defendant,  on  the  other.  Consequently,  if 
the  facts  testified  to  by  Brown  and  Mathews 
are  sufficient  to  prove  negligence  on  the  part 
of  defendant  company,  then  we.  have  no  right 
to  disturb  the  verdict,  because  the  question 
of  the  credibility  of  witnesses  is  a  matter 
solely  for  jury  determination.  It  was  the 
duty  of  both  engineer  and  fireman  to  keep 
a  reasonable  lookout  for  children  and  other 
helpless  trespassers  upon  the  track,  so  far 
as  it  was  consistent  with  their  other  duties 
in  the  running  of  the  train.  They  both  say 
they  were  at  their  respective  places  on  the 
engine ;  and  the  fireman  says  he  was  keeping 
a  lookout  But  they  are  both  contradicted 
by  the  facts,  as  they  are  made  to  appear 
from  the  testimony  of  witnesses  Brown  and 
Mathews.  These  witnesses  say  the  fireman 
was  not  in  his  place  on  the  engine ;  that  his 
window  of  the  cab  was  next  to  them  and  in 
plain  view;  and  that  they  looked  and  could 
see  no  one  on  the  engine.  Brown  also  says 
that,  after  the  train  had  stopped,  the  en- 
gineer came  out  of  one  of  the  coaches.  If 
this  statement  of  Brown's  is  true,  it  tends 
to  prove  that  the  fireman  was  the  only  one 
on  the  engine,  and  that  he  was  on  the  oppo- 
site side,  running  the  engine  in  the  engineer's 
stead,  and  was  in  a  position  where  he  could 
not  see  the  tracks  in  front  of  him,  on  ac- 
count of  the  curve  in  the  track.  But,  in  any 
view,  their  testimony,  if  true,  proves  that 
the  fireman  was  absent  from  his  usual  place 
on  the  engine  at  the  time  of  the  accident 
The  fireman  says  he  got  in  the  engine  cab  as 
the  train  was  crossing  the  bridge,  and,  when 
asked  why  he  did  so,  replied  that  it  was 


"necessary  for  a  man  to  be  on  the  lookout 
coming  Into  Welch,  or  any  passenger  stop,  as 
you  cannot  tell  who  may  be  on  the  track,  or 
anything  else."  Here  we  have  an  admission 
of  what  his  duties  were  at  the  time  of  the 
accident  The  question  is:  Did  he  perform 
them?  If  he  did,  the  killing  of  plain tifTs 
Intestate  was  an  unavoidable  accident.  If 
the  fireman  and  engineer  performed  their 
duty,  it  follows,  as  a  matter  of  course,  that 
the  accident  was  unavoidable;  and  defendant 
is  not  liable.  But,  in  view  of  the  conflicting 
testimony  of  witnesses,  it  was  for  the  jury 
to  say  whether  they  were  in  their  respective 
places  on  the  engine.  In  view  of  the  fact 
that  the  engine  was  approaching  the  depot 
in  a  populous  town,  on  a  curve  in  the  rail- 
road track  which  cut  off  the  engineer's  view 
of  the  track  to  a  considerable  extent,  it  was 
Incumbent  on  the  fireman  to  keep  a  more 
careful  lookout  than  would  be  required  of 
him  under  different  conditions.  According  to 
Brown's  testimony,  corroborated  by  Mathews, 
the  fireman  could  have  seen  the  child  on  the 
track  for  a  distance  of  125  feet  if  he  had 
been  at  his  post  of  duty,  and  had  been  look- 
ing out;  and,  according  to  the  undisputed 
proof,  the  train  was  stopped  in  a  distance 
of  70  feet  after  the  brakes  were  applied. 
The  testimony  of  Brown  and  Mathews,  sup- 
plemented  by  the  actual  measurements  made 
by  the  civil  engineer,  Morgan,  proves  that 
the  engine  was  125  feet  from  the  child  when 
she  first  came  upon  the  track,  within  plain 
view  from  the  fireman's  place  on  the  engine. 
Therefore,  according  to  the  law,  as  applied 
in  Gunn  v.  Railroad  Co.,  supra,  and  Dempsey 
v.  Railway  Co.,  supra,  the  jury  were  justi- 
fied in  finding  defendant  guilty  of  negligence, 
and  we  have  no  right  to  disturb  their  verdict. 
There  is  conflict  in  the  testimony  of  the 
witnesses;  and  the  jury  had  the  right  to 
believe  Brown  and  Mathews,  and  to  dis- 
believe the  engineer  and  the  fireman,  and  we 
have  no  right  to  say  that  they  were  wrong. 
The  fact  that  Brown  had  made  an  affidavit 
before  the  trial,  describing  the  manner  of 
the  accident,  which  in  some  respects  differs 
from  his  testimony  before  the  jury,  was  a 
matter  affecting  his  credibility  only,  and 
was  a  matter  which,  no  doubt,  the  jury  con- 
sidered and  passed  upon. 

[5]  Plaintiff  examined  G.  W.  Thomas,  the 
engineer,  to  prove  two  facts,  viz.:  (1)  In 
what  distance  he  could  have  stopped  his 
train,  and  (2)  in  what  distance  he  did  actu- 
ally stop  it,  at  the  time  of  the  accident.  His 
answers  to  these  questions  are  not  Incon- 
sistent with  the  facts  testified  to  by  other  of 
plaintiff's  witnesses.  But  on  cross-exam- 
ination, he  was  asked  to  tell  when  he  first 
saw  the  child  on  the  track,  and  all  he  knew 
about  how  she  was  killed.  Many  of  the  facts 
related  by  him  are  contradictory  of  the  facts 
testified  to  by  Brown  and  Mathews;  and  it 
is   insisted   by  counsel  for  defendant  that 
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plaintiff  is  bound  by  that  testimony.  Such  is 
not  the  law.  By  placing  the  engineer  on  the 
stand  in  his  own  behalf,  plaintiff  no  doubt 
vouched  his  credibility,  and  would  not  be 
permitted  to  impeach  his  general  character 
for  veracity.  Lambert  v.  Armentrout,  65  W. 
Va.  375,  64  S.  E.  260,  22  L.  R.  A.  (N.  S.)  556 ; 
30  A.  &  E.  E.  L.  1128 ;  1  Greenl.  on  Evi.  §  442. 
But  he  is  not  prohibited  from  proving  the 
truth  of  any  particular  fact  by  some  other 
witness,  although  it  may  be  In  direct  con- 
tradiction of  what  such  witness  may  have 
testified  to.  Authorities,  supra;  1  Greenl. 
on  Evi.  §  443.  But  defendant  did  make  the 
engineer  its  own  witness  to  prove  many  of 
the  facts  testified  to  by  him  on  his  cross-ex- 
amination;, and,  as  to  matters  in  relation  to 
which  he  was  not  examined  in  chief,  plaintiff 
did  not  make  him  his  witness,  and  is  not 
bound  by  his  testimony  in  relation  thereto. 
He  was  not  offered  as  a  witness  by  plaintiff 
for  the  purpose  of  proving  them.  As  to  such 
new  matter,  brought  out  by  cross-examina- 
tion, the  witness  became  defendant's  witness. 
Hollen  v.  Crim  &  Peck,  62  W.  Va.  451,  59 
S.  E.  172. 

[3]  The  court  refused  an  instruction,  ask- 
ed for  by  defendant,  which  would  have  told 
the  jury  that  there  can  be  no  recovery  for 
the  death  of  an  infant  of  Juanlta  Hunt's 
age,  when  it  appears  that  the  negligence  of 
the  custodian  of  the  child  contributed  to  its 
death.  Without  going  into  the  intricate  ques- 
tion of  imputed  negligence,  about  which 
there  is  so  much  conflict  in  the  authorities, 
we  may,  nevertheless,  say  that  the  instruc- 
tion was  properly  refused  in  this  case,  be- 
cause there  is  not  sufficient  evidence  to 
prove  that  the  mother  of  the  child  was  neg- 
ligent in  permitting  it  to  get  upon  the  rail- 
road track.  It  does  not  appear  how  far  the 
mother  lived  from  the  point  where  the  child 
was  killed,  nor  how  long  the  child  had  been 
out  of  her  presence.  True,  witness  Brown 
does  say  that  he  saw  her  outside  of  her 
mother's  yard  at  other  times,  and  that  Jua- 
nlta and  the  other  child  that  he  rescued  were 
nearly  always  together.  It  is  scarcely  pos- 
sible that  a  mother  would  be  able  to  keep  her 
eye  upon  her  child  all  the  time;  and  it 
would  be  unreasonable  to  hold  her  guilty  of 
negligence  for  not  doing  so.  Common  obser- 
vation and  experience  teach  us  that  children 
of  2%  years  of  age  often  get  out  of  the  sight 
of  their  parents  or  custodians;  and  the  fact 
that  Juanlta  Hunt  did,  on  this  occasion,  get 
out  of  her  mother's  sight,  and  upon  the  rail- 
road track,  is  not,  of  itself,  sufficient  proof  of 
negligence  to  warrant  the  instruction,  even 
if  it  be  the  law  that  the  negligence  of  the 
custodian  of  the  child  is  attributable  to  the 
child.  Dempsey  v.  Railway  Co.,  supra; 
Gunn  v.  Railroad  Co.,  supra.  The  child  it- 
self was  of  too  tender  years  to  appreciate 
its  danger ;  and  the  law,  of  course,  imputes 
no  negligence  to  it.  Moreover,  it  does  not  ap- 
pear that  the  child's  mother  is  its  sole  dis- 


tributee. She  was  married;  and  it  appears 
that  her  husband  was  the  child's  stepfather. 
It  does  not  appear  that  the  child  left  no 
brothers  and  sisters,  who  would  be  joint 
distributees  with  its  mother.  And,  even 
granting  that  the  law  does,  In  case  of  the 
contributory  negligence  of  a  parent  who  is 
the  custodian  and  sole  distributee  of  the 
child,  prevent  recovery,  the  query  arises, 
Would  such  negligence  of  the  custodian  pre- 
vent recovery  by  the  other  Joint  distributees, 
to  whom  the  law  certainly  imputes  no  neg- 
ligence? One  of  the  principal  reasons  as- 
signed for  applying  the  doctrine  of  Imputed 
negligence  by  the  courts  that  have  applied 
it  is  that,  under  the  statute  known  as  Lord 
Campbell's  Act,  the  recovery  for  the  wrong- 
ful death  of  a  person  is  for  the  benefit  of 
the  distributees  of  the  deceased,  and  not  for 
the  benefit  of  his  estate,  and  that,  to  permit 
a  distributee  to  recover  for  the  death  of  his 
child,  caused  by  the  negligent  act  of  another, 
to  which  his  own  negligence  had  contributed, 
would  be  to  permit  him  to  profit  by  his  own 
wrong,  and  would  encourage  negligence.  But 
this  reason  can  certainly  have)  no  applica- 
tion to  infant  distributees  of  tender  years. 
If,  therefore,  there  were  other  distributees 
besides  the  mother,  who  under  the  law  share 
equally  with  her,  would  the  mother's  Im- 
puted negligence,  if  proven,  defeat  their 
right  to  recover?  We  suggest  the  question, 
but  do  not  decide  it 

The  law  imposes  a  greater  duty  upon  rail- 
road companies  to  keep  a  lookout  for  small 
children  trespassing  upon  its  tracks  than  it 
does  in  case  of  adult  persons  in  full  posses 
sion  of  their  faculties.  It  owes  to  the  for- 
mer the  duty  to  keep  a  reasonable  lookout 
for  them  consistent  with  the  other  duties  of 
its  employes  engaged  in  the  operation  of  its 
trains;  and  if  children  are  discovered  upon 
the  tracks,  or  perilously  near  the  same,  the 
company's  servants  are  bound  to  exercise 
reasonable  diligence  to  avoid  injury  to  them. 
Defendant's  instruction  No.  7  was  therefore 
properly  refused.  By  it  defendant  asked  the 
court  to  apply  the  same  rule  to  the  infant 
deceased  that  the  law  applies  in  the  case  of 
an  adult  trespasser. 

Defendant's  No.  8  was  also  properly  re- 
fused. By  implication  it  would  limit  the 
duty  of  keeping  a  lookout  for  helpless  tres- 
passers on  the  track  to  the  engineer  only. 
The  duty  to  keep  such  lookout  rested  on  the 
fireman,  as  well  as  on  the  engineer;  and,  in 
this  particular  case,  it  would  appear  to  be 
more  the  duty  of  the  fireman  than  it  was  of 
the  engineer,  for  the  reason  that  the  fire- 
man's position  afforded  him  a  commanding 
view  of  the  track,  while  the  engineer's  posi- 
tion did  not  afford  such  view  to  him.  More- 
over, the  train  was  approaching  the  depot 
in  a  populous  town,  where,  as  the  evidence 
shows,  the  tracks  were  much  used  by  pedes- 
trians. Under  such  circumstances,  reason  re- 
quires that  the  fireman  should  keep  a  more 
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careful  lookout  than  would  be  necessary  at 
a  place  where  pedestrians  might  not  be  ex- 
pected to  be  upon  the  track. 

Plaintiff's  instruction  No.  1  is  consistent 
with  the  law  herein  stated,  and  was  prop- 
erty given.  It  reads:  "The  court  instructs 
the  Jury  that,  if  the  employe's  of  a  railroad 
company  fail  to  keep  a  proper  lookout  con- 
sistent with  their  other  duties  for  helpless 
trespassers  on  the  track,  and  thereby  such 
helpless  trespasser  is  negligently  killed,  such 
failure  is  the  approximate  cause  of  such  kill- 
ing, and  the  company  will  be  liable  therefor, 
notwithstanding  the  prior  negligence  with 
which  such  helpless  trespasser  may  be  on  the 
track."  It  is  argued  by  counsel  for  defend- 
ant that  the  failure  to  keep  a  lookout  was 
not  the  proximate  cause  of  the  child's  death, 
but  that  the  failure  to  stop  the  engine  in 
time  to  avoid  injury  was  the  proximate 
cause.  The  law  does  not  regard  so  fine  a  dis- 
tinction. Failure  to  keep  a  reasonable  look- 
out is  the  negligent  act  established  by  the 
evidence.  It  matters  not  how  diligent  the 
engineer  and  fireman  may  have  been  to  stop 
the  train  after  the  child  had  been  discover- 
ed, if,  by  failure  to  keep  a  proper  lookout, 
they  did  not  discover  her  in  time  to  stop 
before  running  upon  her.  If  It  had  been 
proven  to  the  satisfaction  of  the  Jury  that 
defendant's  servants,  by  the  exercise  of  rea- 
sonable diligence,  could  not  have  discovered 
the  child,  in  a  place  of  danger,  In  time  to 
have  prevented  her  injury,  then,  of  course, 
the  failure  to  stop  before  running  upon  her 
would  not  alone  establish  negligence.  Logi- 
cally, running  over  the  child  with  the  en- 
gine caused  her  death;  this  resulted  directly 
from  the  failure  to  stop  in  time,  and  the 
failure  to  stop  in  time  was  due  to  the  fact 
that  the  child  was  not  discovered ;  and,  final- 
ly, the  failure  to  discover  her  was  .due  to 
the  negligence  j>f  those  in  charge  of  the  en- 
gine in  not  keeping  a  reasonable  lookout. 
All  these  several  subsequent  acts  and  occur- 
rences follow  so  closely  upon,  and  are  such 
natural  and  inevitable  consequences  of,  the 
original  act  of  negligence,  to  wit,  the  failure 
to  keep  a  reasonable  lookout,  that  the  law 
does  not  regard  them  as  having  any  causal 
relation.  The  law  looks  to  the  last  negligent 
act  which  caused  the  injury  as  the  proximate 
cause,  and  disregards  all  Intervening  acts 
and  occurrences,  which  are  the  natural  and 
immediate  consequences  flowing  from  It 
Hence,  if  the  Jury  believed  that  defendant's 
servants  were  negligent  in  failing  to  see  the 
child  when  she  came  upon  the  track,  when 
the  engine  was  far  enough  away  from  her 
to  have  been  stopped  before  striking  her,  all 
of  which  they  had  a  right  to  believe  from 
the  evidence,  then  no  amount  of  diligence, 
exercised  after  they  actually  discovered  her 
on  the  track,  could  relieve  defendant  from 
liability. 

The  Judgment  will  be  affirmed. 


(70  W.  Va.  691) 

BROOMALL  et  al.  v.  NORTH  AMERICAN 

STEEL  CO. 
MONAHAN  v.  NORTH  AMERICAN  STEEL 

CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9, 1912.) 

(Syllalut  ly  the  Court.) 

1.  Cospokations  (i  473*)  —  Bonds  —  Bona 
Fide  Holders. 

The  Broomall  Iron  &  Steel  Company  gave 
a  deed  of  trust  upon  its  property  to  secure  a 
bond  issue  of  $50,000,  and  sold  $30,000  of  them, 
and  deposited  the  remaining  $20,000  as  col- 
lateral to  secure  a  loan.  It  then  conveyed  all 
its  property  to  a  newly  formed  corporation,  the 
North  American  Steel  Company,  which  assumed 
to  pay  the  bonds.  The  new  corporation  paid 
the  debt  secured  by  the  $20,000  of  bonds,  and 
put  them  into  circulation  before  they  became 
due.    Held: 

First  That  the  new  company,  having  right- 
fully acquired  the  bonds  of  the  old  company    ' 
before  they  were  due,  could  negotiate  them. 

Second.  That  in  a  suit  by  a  holder  of  the 
bonds  sold  by  the  old  company  to  enforce  their 
collection  by  a  sale  of  the  trust  property,  a 
bona  fide  holder  of  the  bonds  put  into  circula- 
tion by  the  new  company  is  entitled  to  equal 
protection  with  the  holders  of  the  bonds  first 
sold. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {§  1842-1853, 1855;  Dec.  Dig. 
§  473.*] 

2.  Corporations  (|  473*)  —Bonds— Assign- 
ment. 

A  bona  fide  holder  of  bonds,  lawfully  is- 
sued by  a  corporation,  may  pass  good  title  to 
his  assignee,  without  consideration. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  Sf  1842-1853,  1855;  Dec  Dig. 
S  473.*] 

3.  Corporations  (S  473*)  —  Bonds  —  Bona 
Fide  Holder. 

A  stockholder  in  a  corporation  may  law- 
fully acquire  and  hold  Its  bonds,  and  is  entitled 
to  equal  protection  with  other  holders  of  like 
bonds;  and,  in  the  absence  of  proof  of  bad 
faith,  he  is  presumed  to  be  a  bona  fide  holder. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {{  1842-1853,  1855;  Dec.  Dig. 
§  473.*] 

Appeal  from  Circuit  Court,  Barbour 
County. 

Bill  by  Grant  C.  Broomall  and  others 
against  the  North  American  Steel  Company, 
and  by  H.  A.  Monahan,  who  sues  for  the 
use,  etc.,  against  the  North  American  Steel 
Company  and  others.  The  suits  were  con- 
solidated. Decree  for  complainants,  and  the 
North  American  Steel  Company  and  James 
R.  Harris  appeal.    Modified  and  affirmed. 

Avis  &  Hardy,  of  Charleston,  and  J.  Hop 
Woods  and  J.   B.  Ware,  both  of  Philippi,  , 
for  appellants.    Wm.  T.  George,  of  Philippi, 
for  appellee  H.  A.  Monahan.    Blue  &  Day- 
ton, of  Philippi,  for  other  appellees. 

WILLIAMS,  J.  The  Broomall  Iron  & 
Steel  Company,  a  West  Virginia  corpora- 
tion, executed  a  deed  of  trust  upon  its  prop- 
erty in  Barbour  county,  W.  Va.,  to  secure 
a  $50,000  bond  issue.    Bonds  amounting  to 
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$30,000  were  purchased  by  various  individu- 
als, and  the  remaining  $20,000  were  depos- 
ited by  said  company  as  collateral  security 
for  a  loan  made  to  it  by  a  bank  in  the  city 
of  Baltimore.  Thereafter  another  West  Vir- 
ginia corporation,  the  North  American  Steel 
Company,  was  formed,  and  on  the  13th  of 
April,  1906,  the  old  company  conveyed  all 
its  property  to  the  new  company,  which,  in 
consideration  therefor,  assumed  the  pay- 
ment of  said  bonds.  Shortly  before  the  con- 
veyance to  the  new  company,  Henry  Koehl- 
er,  Jr.,  one  of  its  promoters,  and  later  one 
of  its  largest  stockholders,  paid .  the  debt 
held  by  the  bank  of  Baltimore,  and  took  up 
the  $20,000  of  bonds  held  by  it  as  collateral. 
On  repayment  to  him  of  the  money  advanc- 
ed to  pay  the  bank,  Koehler  turned  the 
bonds  over  to  the  new  company,  and  it  then 
placed  them  with  the  Commonwealth  Trust 
Company,  of  St  Louis,  Mo.,  to  secure  a  debt 
which  the  new  company  owed  it  That  debt 
was  not  paid,  and  the  Commonwealth  Trust 
Company  sold  the  bonds  to  James  C.  Har- 
vey, and  he  assigned  them  to  James  R.  Har- 
ris. On  the  8th  of  January,  1906,  the  pro- 
moters of  the  new  company  entered  into  a 
written  contract  with  the  old  company  and 
its  stockholders,  whereby  two  of  its  stock- 
holders, Grant  C.  Broomall  and  Hart  Hatch, 
were  to  be  protected  in  respect  to  a  cer- 
tain secret  process  for  the  manufacture  of 
planished  steel,  which  the  contract  provided 
should  be  used  by  the  new  company.  Broom- 
all  and  Hatch  were  also  to  receive  a  cer- 
tain portion  of  the  stock  of  the  new  com- 
pany, and  were  to  be  employed  by  it,  for  a 
period  of  not  less  than  five  years,  at  a 
stipulated  salary  per  month.  This  contract 
was  made  binding  on  the  new  company  to 
be  formed.  In  two  or  three  years  after  the 
new  company  was  formed,  it  became  seri- 
ously embarrassed,  financially,  and  ceased 
to  operate  its  plant  or  to  carry  on  business, 
and  failed  to  pay  the  interest  on  the  afore- 
said bonds;  whereupon,  by  the  terms  of 
the  trust  deed  securing  them,  both  princi- 
pal and  interest  became  payable.  Broomall 
and  Hatch  then  brought  a  suit  to  compel 
the  company  to  operate  its  plant  and  to 
carry  out  the  agreement  made  by  its  promo- 
ters for  their  benefit.  Shortly  thereafter, 
H.  C.  Monahan,  a  holder  of  some  of  the 
$30,000  of  bonds  that  had  been  sold  by  the 
old  company,  brought  another  suit,  on  be- 
half of  himself  and  all  the  other  bondhold- 
ers, alleging  the  insolvency  of  the  company 
and  its  failure  to  pay  interest  on  the  bonds, 
and  prayed  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  company's  prop- 
erty, and  for  a  sale  of  the  same,  for  the 
purpose  of  paying  off  the  bonds  in  accord- 
ance with  the  provision  in  the  deed  of  trust. 
These  two  suits  were  consolidated,  and  the 
causes  were  referred  to  a  commissioner  to 
state,  and  report  to  court,  an  account  of  the 
liens  upon  the  company's  property,  and  their 


priorities.  The'  two  causes  were  heard  to- 
gether, on  the  commissioner's  report  and  ex- 
ceptions thereto,  and  a  decree  was  pro- 
nounced on  the  29th  of  July,  1909,  holding 
that,  by  virtue  of  the  provisions  in  the  deed 
of  trust  the  failure  to  pay  the  interest  caused 
the  whole  of  principal  and  interest  of  the 
bond  issue  to  become  due  and  payable,  and 
determined  the  order  of  the  liens  upon  the 
property,  and  decreed  that  it  be  sold.  It 
was  sold,  and  D.  A.  Nease,  one  of  the  pro- 
moters of  the  North  American  Steel  Com- 
pany, purchased  it  at  the  price  of  $50,000. 
Nease  paid  only  $1,000  of  the  $12,500  cash 
payment,  and  a  decree  was  entered  confirm- 
ing his  purchase,  on  condition  that  he  should 
comply  with  the  terms  of  sale  by  the  1st 
of  December,  1909.  Whether  he  has  com- 
plied with  the  terms  of  sale  or  not  does  not 
appear;  nor  is  that  fact  material  to  the  de- 
cision of  the  question  presented  by  this  ap- 
peal. The  North  American  Steel  Company 
and  James  R.  Harris  appealed  from  that  de- 
cree. 

[1]  The  principal  error  assigned,  and  the 
only  one  argued  by  counsel  in  their  briefs, 
is  that  the  decree  erroneously  subordinated 
the  lien  of  the  $25,400  of  bonds  and  their  in- 
terest, held  by  said  Harris,  to  the  lien  of 
the  holders  of  the  remaining  portion  of  the 
original  $50,000  bond  issue  and  the  interest 
thereon.  That  assignment  is  well  taken.  It 
is  not  alleged  In  the  bill,  in  either  of  the 
suits,  that  the  $20,000  of  bonds  which  the  old 
company  had  used  as  collateral  security  for 
a  loan  was  fraudulently  acquired,  or  was 
fraudulently  held  by  said  Harris.  On  the 
contrary,  Monahan,  who  sues  on  behalf  of 
himself  and  all  other  holders  of  any  of  said 
bonds,  avers  in  his  bill  that  the  whole  of  the 
bond  issue  of  $50,000  was  a  valid,  subsisting 
obligation,  outstanding  and  unpaid.  He  made 
this  averment  with  full  knowledge  of  the 
manner  in  which  the  old  company  had  used 
the  bonds.  Indeed,  it  clearly  appears  from 
a  reading  of  the  bill  that  plaintiff  brought 
the  suit  as  much  for  the  benefit  of  the  hold- 
ers of  the  $20,000  of  bonds  as  for  himself,  or 
for  any  other  holder  of  any  portion  of  the 
$30,000  of  bonds.  Moreover,  he  prays  "that 
the  proceeds  of  the  sale  of  the  said  property 
be  applied  as  in  the  said  deed  of  trust  di- 
rected until  all  of  said  bonds  are  paid."  In 
view  of  the  averments  and  prayer  of  plain- 
tiff's bill,  neither  he  nor  any  other  bondhold- 
er who  came  into  the  suit  as  a  coplaintlff 
would  have  a  right  to  impeach  the  title  of 
any  other  bondholder.  It  is  not  questioned 
that  the  $20,000  of  bonds  were  properly  and 
lawfully  used  by  the  North  American  Steel 
Company,  to  secure  a  debt  which  it  owed  to 
the  Commonwealth  Trust  Company,  and  that, 
by  that  means,  they  got  into  circulation,  and 
are  not  paid.  At  that  time  the  bonds  were 
not  payable,  and  the  new  company  had  a 
right  to  negotiate  them.  3  Cook,  Corp.  (6th 
Ed.)  §  262;  Pruyne  v.  Adams  Furniture  Co., 
155  N.  Y.  629,  49  N.  E.  1103;    Atwood  v. 
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Railroad  Co.,  85  Va.  966,  9S.  E.  748.  And 
the  holders  of  other  bonds  of  the  same  issue, 
previously  purchased,  had  no  right  to  com- 
plain, for  the  lien  of  all  the  bonds  existed 
from  the  recordation  of  the  deed  of  trust, 
whether  issued  then  or  later.  "All  outstand- 
ing bonds  in  bona  fide  hands  are  conclusive- 
ly presumed  to  have  been  issued  on  the  date 
of  the  recording  of  the  mortgage."  3  Cook, 
Corp.  (6th  Ed.)  |  764;  Central  Trust  Co.  v. 
Bartlett,  57  N.  J.  Law,  206,  30  Atl.  583;  Cay- 
lus  v.  Railroad  Co.,  76  N.  Y.  609;  Nelson  v. 
Railroad  Co.,  8  Am.  Ry.  Rep.  82. 

[2]  It  is  proven,  and  not  denied  or  even 
controverted,  that  James  O.  Harvey,  who 
purchased  the  bonds  from  the  Commonwealth 
Trust  Company,  paid  full  value  for  them. 
He  had  a  right  to  purchase  them.  Could  he 
not  then,  even  by  gift,  confer  title  upon  his 
indorsee,  good  against  the  maker  and  the 
guarantor?  We  know  of  no  rule  of  law  for- 
■bidding  his  doing  so.  So  long  as  the  bonds 
are  not  held  by  the  company  Itself  that  guar- 
anteed their  payment,  or  by  some  person  for 
its  benefit,  having  been  properly  put  into  cir- 
culation, it  matters  not  to  the  other  bond- 
holders who  owns  them,  for  they  purchased 
subject  to  the  right  of  the  old  company,  or 
its  successor,  the  new  company,  to  dispose  of 
the  whole  of  the  issue.  It  is  not  even  con- 
tended in  brief  of  counsel  that  Harris  holds 
the  bonds  for  the  new  company. 

[3]  But  counsel  do  intimate  that  he  holds 
them  for  Adolphue  Busch,  who  is  a  large 
stockholder  in  Jne  company,  and  who  is  in- 
•dividually  liable  as  its  indorser  for  a  large 
amount  of  its  debts.  There  is  no  evidence 
to  support  that  view;  but  It  is  argued  that, 
"because  Harris  is  general  manager  for  the 
Anheuser  Busch  Brewing  Association  in 
which  Adolphus  Busch  is  interested,  because 
he  is  secretary  of  the  new  company,  and  be- 
cause he  refused  to  answer  questions  before 
the  commissioner  in  relation  to  the  consider- 
ation paid  by  him  for  the  bonds,  the  commis- 
sioner could  infer  that  he  was  not  a  bona 
fide  holder.  But  Harris  testified  that  he  is 
the  absolute  and  unqualified  owner  of  the 
bonds,  and  he  produced  a  written  assign- 
ment from  Harvey  for  them.  If  Harvey  was 
-a  bona  fide  holder,  it  mattered  not  then,  as 
between  Harris  and  the  other  bondholders, 
whether  he  paid  anything  for  them  or  not. 
But  even  if  it  had  been  proven  that  he  pur- 
chased them  with  money  supplied  by  Adol- 
phus Busch  and  held  them  in  trust  for  him, 
that  would  not  invalidate  them.  Busch's  re- 
lation to  the  company  as  stockholder  is  not 
inconsistent  with  his  rights  as  a  creditor.  1 
-Cook,  Corp.  (6th  Ed.)  §  11.  It  is  shown  that 
he  was  liable,  as  indorser  for  the  company, 
for  a  large  amount  of  its  indebtedness,  and 
that  it  is  insolvent.  It  is  no  doubt  true  that, 
if  the  $20,000  of  bonds  were  really  owned  by 
the  new  company,  they  should  be  treated  as 
paid,  and  canceled;  and  if  the  court  was  of 
the  opinion  that  Harris  held  the  bonds  for  the 


benefit  of  the  company,  it  should  not  have 
allowed  them  as  a  lien  in  favor  of  any  one, 
for  to  do  so  would  be  to  protect  an  insolvent 
debtor  against  its  creditors.  But  there  is 
nothing  in  the  record  from  which  it  could 
even  be  inferred  that  Harris  held  the  bonds 
for  the  company.  If  the  court  believed  that 
Harris  was  not  a  bona  fide  holder,  we  do 
not  see  on  what  theory  it  gave  the  bonds 
which  he  held  any  place  whatever,  as  a  lien 
against  the  property.  Because,  if  entitled  to 
be  allowed  at  all,  they  should  have  been  giv- 
en equal  dignity  with  the  other  bonds.  They 
were  a  part  of  the  same  issue,  and  all  pro- 
tected alike. 

The  decree,  entered  on  the  29th  of  July, 
1909,  in  so  far  as  it  decreed  the  debt  of  J. 
R.  Harris  to  constitute  a  distinct  lien  of  the 
third  class,  will  be  corrected  by  an  order 
entered  here,  so  as  to  make  the  $25,400  of 
bonds  and  interest  decreed  to  him  a  lien 
upon  the  property  conveyed  by  the  deed  of 
trust  hereinbefore  mentioned,  second  in  order 
of  priority  along  with  the  Hens  of  the  hold- 
ers of  the  remainder  of  the  $50,000  bond  is- 
sue, and  to  be  paid  ratably  with  them  out  of 
the  proceeds  of  sale,  and,  as  so  modified,  the 
decree  will  be  affirmed,  with  costs  in  favor 
of  said  J.  R.  Harris,  and  the  cause  will  be 
remanded  for  further  proceedings. 

(70  w.  Va.  «W) 

FREDLOCK  v.  FREDLOCK  et  ai 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9,  1912.) 

(Syllalu*  by  the  Court.) 

1.  Spbcitio  Performance  (f  121*)— Proceed- 
ings—-Sufficiency  of  Evidence. 

Specific  execution  of  an  alleged  contract 
with  the  widow,  to  divide  and  partition  the  per- 
sonal estate  of  a  decedent  otherwise  than  ac- 
cording to  the  law  of  descents  and  distribution, 
in  consideration  of  the  conveyance  by  the  heirs 
to  her  of  the  homestead,  denied  for  failure  of 
proof  of  such  contract. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  H  387-395;  Dec.  Dig. 
f  121.*] 

2.  Executors  and  Administrators  (§  600*) 
—Accounting— Commissions. 

If  a  fiduciary  has  not,  within  six  months 
after  the  end  of  any  year  after  his  qualifica- 
tion, laid  before  a  commissioner  of  accounts,  a 
statement  of  his  receipts  for  such  year,  or  has 
not  within  such  time  laid  such  statement  before 
a  commissioner,  who  in  a  pending  suit  may  have 
been  ordered  to  settle  his  accounts,  as  provided 
by  section  7,  chapter  87,  Code  1900,  he  shall  be 
allowed  no  commissions.  The  statute  is  man- 
datory. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  $§  2131-2139; 
Dec.  Dig.  §  600.*] 

3.  Partnership  (|  219*)  —  Actions  —  Judg- 
ment—Validity. 

The  judgment  of  a  justice  in  favor  of  a 
firm,  suffered  by  default,  is  not  void,  and  sub- 
ject to  collateral  attack,  because  the  names  of 
the  individuals  composing  the  firm  have  not 
been  set  forth  in  the  summons,  as  provided  by 
section  25,  chapter  50,  Code  1906. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent.  Dig.  SS  429-445;  Dec  Dig.  {  219.*] 
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4.  Justices  or  thIe  Peace  (§  125*)—  Judg- 
ment—Validity. 

The  following  entry  in  the 'docket  of  a  jus- 
tice: "Fcb'y.  19,  1908,  time  fop  trial;  the 
plaintiff  appeared;  defendant  did  not  appear, 
and  after  waiting  for  some  time  plaintiff  claim- 
ed judgment  for  the  amount  of  his  claim  and 
interest  thereon,"  constitutes  no  judgment,  and 
is  void,  as  a  lien  on  defendant's  land. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §{  390-392,  395-399; 
Dec.  Dig.  §  125.*] 

Appeal  from  Circuit  Court,  Mineral  County. 

Bill  in  equity  by  Frederick  I*  Fredlock 
against  Susan  M.  Fredlock  and  others.  From 
a  decree  for  defendants,  plaintiff  appeals. 
Affirmed  in  part,  and  reversed  in  part,  and 
remanded. 

Taylor  Morrison,  of  Eeyser,  and  H.  K. 
Drane,  of  Piedmont,  for  appellant.  Frank 
C.  Reynolds,  of  Keyser,  for  appellees. 

MILLER,  J.  The  decree  below,  on  review 
here,  overruled  all  exceptions  to  the  commis- 
sioner's report,  adjudged  plaintiff  not  en- 
titled to  have  the  deed,  from  himself  and 
brothers  to  his  mother,  Susan  M.  Fredlock, 
set  aside,  nor.  to  have  the  personal  property 
of  his  father's  estate  partitioned  in  the  pro- 
portion of  one  fourth  to  his  mother,  and  a 
like  one  fourth  to  himself  and  to  each  of  his 
brothers,  as  he  alleges  in  his  bill  it  was 
agreed  should  be  done  as  a  consideration  for 
making  said  deed.  And  among  other  things, 
the  court  further  decreed,  that  said  Susan 
M.  Fredlock,  administratrix,  in  accordance 
with  the  settlement  of  her  fiduciary  accounts, 
made  and  reported  by  said  commissioner, 
should  forthwith  make  distribution  of  the 
funds  reported  in  her  hands,  to  A.  M.  Fred- 
lock, 1976.03,  and  to  W.  H.  Fredlock  and 
Frederick  L.  Fredlock,  each,  the  sum  of  $976.- 
04,  and  that  she  should  also  forthwith 
have  appraised,  all  the  household  and  kitch- 
en furniture  owned  by  her  late  husband 
at  his  death,  not  included  in  the  prior 
appraisement  returned  to  the  clerk's  office, 
and  thereafter  sell  the  same,  and  return  a 
report  thereof,  with  said  appraisement  to  the 
next  term  of  the  court 

For  reasons  not  very  apparent,  except  the 
probable  necessity  of  a  sale  of  the  lands 
sought  to  have  partitioned,  plaintiff,  in  his 
original  and  amended  bills,  impleaded  the 
defendant,  William  T.  Jamesson,  surviving 
partner  of  himself  and  Jacob  S.  Jamesson, 
deceased,  late  partners  as  Jacob  S.  Jamesson 
&  Brother,  alleging  in  his  original  bill  that 
suit  had  been  previously  brought  in  the 
name  of  Jacob  S.  Jamesson  &  Brother 
against  him  before  a  justice,  and  summons 
served  upon  him;  that  at  the  time  of  the 
suit  Jacob  S.  Jamesson  was  dead,  but  re- 
gardless of  this  fact  the  justice,  on  Febru- 
ary 19,  1908,  had  pronounced  judgment 
against  him  for  $294.00,  and  costs,  which 
judgment  had  been  afterwards  docketed  in 
the  county    clerk's  office.     In    his   original 


and  amended  bills  he  charges  the  proceed- 
ings of  the  justice  to  be  null  and  void;  that 
the  judgment  is  a  nullity,  and  constitutes 
no  lien  on  his  interest  in  the  real  estate 
sought  to  have  partitioned:  first,  because  the 
suit  is  in  the  name  of  the  partnership,  with- 
out naming  the  individuals  comprising  tiie 
partnership,  as  required  by  law,  section  25, 
chapter  50,  Code  1906;  second,  because, 
though  he  made  certain  entries  in  his  dock- 
et, the  Justice  In  fact  pronounced  no  judg- 
ment against  him,  that  the  entry  on  his 
docket,  on  February  19,  1908,  that  after 
waiting  for  some  time,  "plaintiff  claimed 
judgment  for  the  amount  of  his  claim  and 
interest  thereon,"  constituted  no  judgment 
against  him.  On  the  issues  of  law  and  fact 
presented  by  these  allegations,  and  the  an- 
swer of  William  T.  Jamesson,  surviving" 
partner,  etc.,  thereto,  the  court  by  the  same 
decree  denied  relief  to  plaintiff  against  said 
judgment,  and  adjudged  that  the  amount 
thereof  as  found  by  the  commissioner  be 
paid  out  of  the  interest  of  plaintiff  in  the 
proceeds  of  the  sale  of  the  lands  sold  in 
partition,  and  this  action  of  the  court  is  an- 
other point  of  error  relied  on  here. 

The  main  purpose  of  the  suit  is  to  have 
set  aside  the  deed  from  plaintiff  and  his 
brothers  to  Susan  M.  Fredlock,  or,  in  the 
alternative,  to  specifically  enforce  the  alleg- 
ed contract,  to  divide  and  partition  the  per- 
sonal estate  in  the  proportions  aforesaid, 
instead  of  in  the  proportwik  of  one-third  to 
the  mother,  and  one-third  of  the  remaining 
two-thirds  to  each  of  the  three  brothers, 
as  certain  stocks  in  certain  corporations  had 
been  previously  divided  and  distributed  by 
her;  to  settle  the  accounts  of  said  adminis- 
tratrix, and  to  have  distributed  the  remain- 
ing personal  estate  in  like  proportion;  and 
also  to  have  all  the  real  estate  of  which 
plaintiff's  father  died  seized  and  possessed, 
which  it  was  alleged  was  not  susceptible  of 
partition  in  kind,  sold,  and  the  proceeds 
thereof  divided  and  partitioned  to  those  en- 
titled thereto. 

[1]  We  have  carefully  examined  and  con- 
sidered the  pleadings  and  proofs  on  the  is 
sues  presented,  respecting  the  alleged  con- 
tract with  Mrs.  Fredlock.  Though  the  bill 
alleges  the  contract  to  have  been  between 
grantors  and  grantee,  plaintiff's  own  evi- 
dence is,  that  the  contract  was  made  with 
him  alone.  His  mother  in  her  evidence  flat- 
ly contradicts  him;  and  his  two  brothers 
both  deny  that  any  such  contract  was  made 
with  them.  They  and  their  mother  testify 
that  the  deed  was  made  to  her  for  the  home- 
stead, because  they  thought  she  ought  to> 
have  it,  and  because  it  was  her  individual 
money  mainly  which  had  gone  into  the  con- 
struction of  the  house.  We  are  of  opinion, 
therefore,  that  plaintiff  has  wholly  failed  to 
make  out  bis  case,  and  that  the  decree  below 
on  this  issue  is  clearly  right 
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[2]  The  next  point  of  error  relied  on  by 
plaintiff  is,  that  the  court  erred  in  overrul- 
ing his  exception  to  the  commissioner's  re- 
port, allowing  the  administratrix  commis- 
sions on  the  money  found  in  her  hands,  be- 
cause of  her  failure  to  settle  her  accounts, 
within  the  time  required  by  law.  E.  J.  Fred- 
lock,  his  father,  died  February  7,  1908.  Mrs. 
Fredlock  was  appointed  and  qualified  ad- 
ministratrix, February  27,  1908.  So  far  as 
the  record  shows  the  administratrix  never 
made  settlement  of  her  accounts  before  a 
commissioner  of  accounts;  and,  except  to 
distribute  to  the  heirs  certain  stocks  in  cer- 
tain corporations  soon  after  the  death  of  de- 
cedent, she  never  settled  with  the  heirs  for 
what  was  due  them.  This  suit  was  brought 
February  23,  1909,  within  less  than  a  year 
after  her  appointment  and  qualification  as 
administratrix;  but  the  order  of  reference 
to  the  commissioner  before  whom  she  was 
required  to  make  settlement  was  not  made 
until  January  27,  1910,  and  the  commis- 
sioner did  not  give  notice  to  begin  the  ac- 
count until  May  3,  1910,  and  did  not  com- 
plete his  report  until  July  19,  1910. 

It  therefore  clearly  appears  that  the  ad- 
ministratrix, for  more  than  six  months  aft- 
er the  end  of  the  year  following  her  appoint- 
ment, failed  to  lay  her  accounts  before  a 
commissioner  of  accounts  of  the  county 
court;  nor  did  she  within  such  period  lay  a 
statement  of  her  receipts  within  the  year 
before  the  commissioner,  before  whom  in 
*  this  suit  she  was  ordered  to  settle  her  ac- 
counts, or  in  any  other  way  comply  with 
section  7,  chapter  87,  Code  1906,  so  as  to 
entitle  her  to  allowance  of  commissions. 
The  commissioner,  however,  in  his  report, 
excepted  to,  allowed  Mrs.  Fredlock  commis- 
sions to  the  amount  of  $234.89. 

A  proper  construction  of  our  statute,  we 
think,  requires  us  to  hold  that  this  was  er- 
ror for  which  the  decree  below  must  be  re- 
versed. Our  statute,  section  7,  chapter  87, 
Code,  is  the  same  as  section  8,  chapter  132, 
Code  Virginia,  1860,  differing  materially 
from  the  present  statute  of  that  state,  serial 
section  2679,  Code  1904.  The  Virginia  Code 
of  1860  was  materially  amended  by  Acts 
of  Assembly  1866-67,  chapter  279.  By  that 
act  the  statute  of  Virginia  was  so  amended 
as  to  leave  the  allowance  of  commissions 
within  the  sound  discretion  of  the  court. 
Trevelyan's  Adm'r  ▼.  Lofft,  83  Va.  141,1  148, 
1  S.  E.  901.  The  old  statute  of  Virginia,  our 
present  section  7,  chapter  87,  supra,  was, 
prior  to  the  amendment,  and  in  all  cases  in 
Virginia  arising  under  the  law  as  it  then 
stood,  always  construed  to  be  arbitrary  and 
absolute.  Trevelyan's  Adm'r  v.  Lofft,  su- 
pra; Strother  ▼.  Hull,  23  Grat.  (Va.)  652; 
Wood's  Ex'r  v.  Garnett,  6  Leigh  (Va.)  271; 
Boyd's  Ex'rs  v.  Boyd's  Heirs,  3  Grat  (Va.) 
114.  And  the  statute  has  been  so  construed 
in  this  state.  Knight  v.  Watts,  26  W.  Va. 
175.  205;  Hescht  v.  Calvert,  32  W.  Va.  215, 


231,  9  S.  E.  87.  The  only  discretion  given 
the  court  by  our  statute  is  when  a  fiduciary 
is  found  chargeable  with  money  not  em 
braced  in  his  statement,  in  which  case  he. 
shall  have  no  commissions  on  such  money 
"unless  allowed  by  the  court."  Kester  v. 
Hill,  46  W.  Va.  744,  34  S.  E.  798. 

[3]  The  remaining  question  is  as  to  the 
correctness  of  the  decree  in  favor  of  Jacob 
S.  Jamesson  &  Brother:  First,  is  the  judg- 
ment void  because  the  names  of  the  individ- 
uals composing  the  firm  were  not  set  forth 
in  the  summons,  as  required  by  section. 25, 
chapter  50,  Code  1906?  By  chapter  8,  Acts 
of  1881,  this  section  specifically  provided 
that  It  should  not  be  necessary  to  allege  or 
prove  who  are  the  persons  composing  the 
partnership.  The  suit  might  then  be  brought 
in  the  firm  name  by  which  the  partnership 
was  usually  known.  But  as  amended  by 
chapter  36,  Acts  of  1895,  this  section  now 
requires  that  "the  names  of  the  individuals 
composing  such  firm  shall  be  set  forth  in 
the  summons."  In  terms  the  statute  is  man- 
datory. In  the  summons  in  this  case  they 
were  not  so  set  forth,  nor  do  they  appear 
in  the  transcript  from  the  justice's  docket. 
There  was  no  appearance  by  defendant,  and 
no  amendment  made  or  proposed  so  far  as 
is  shown  by  the  record. 

Are  the  judgment,  or  proceedings  before 
the  justice  void,  and  subject  to  collateral 
attack  on  this  account?  In  Dorr  v.  Dewing 
&  Sons,  36  W.  Va.  466,  15  S.  E.  93,  it  is 
said:  "It  may  be  taken  as  true,  as  a  gen- 
eral proposition,  that,  wherever  suit  is 
brought  by  or  against  partners,  all  of  them 
must  be  joined  in  the  suit,  either  as  plaintiffs 
or  defendants."  At  common  law  it  seems 
partners  could  not  be  sued  otherwise  than 
in  their  individual  names.  Courson  v.  Park- 
er, 39  W.  Va.  521,  20  S.  E.  583.  According  to 
Totty  v.  Donald,  4  Munf.  (Va.)  430,  how- 
ever, a  declaration  in  the  name  of  the  firm, 
omitting  to  mention  the  names  of  the  part- 
ners is  good  after  verdict.  And  in  Downer 
v.  Morrison,  2  Grat.  (Va.)  250,  the  fact  that 
the  suit  was  in  the  firm  name,  without  nam- 
ing all  the  individuals  composing  the  firm,  no 
objection  being  taken  thereto,  it  was  held  no 
ground  for  defeating  the  action  on  the  trial. 
In  Pate  v.  Bacon  &  Co.,  6  Munf.  (Va.)  219; 
a  declaration  in  the  firm  name,  without  men- 
tioning the  names  of  the  partners,  was  held 
good  after  verdict  for  plaintiff  on  the  general 
issue.  Citing  Murdock  v.  Herndon,  4  Hen. 
&  M.  (Va.)  200;  Scott  v.  Dunlop,  Pollock  & 
Co.,  2  Munf.  (Va.)  349.  Certainly,  therefore, 
the  omission  of  the  individual  names  of  the 
partnership  is  not  jurisdictional  and  fatal, 
and  we  do  not  think  the  judgment,  if  other- 
wise good,  is  void  and  subject  to  collateral, 
attack  on  this  account 

[4]  But  was  any  judgment  pronounced  by 
the  justice?  The  docket  of  the  justice  sim- 
ply says,  "plaintiff  claimed  judgment  for  the 
amount  of  his  claim  and  interest  thereon." 
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After  the  styling  of  the  action  on  the  docket, 
it  recites,  "in  which  the  plaintiff  claims  judg- 
ment for  $294.55;"  but  the  whole  record 
of  the  trial  is:  "Feby.  19,  1908,  time  for 
trial;  the  plaintiff  appeared;  defendant  did 
not  appear,  and  after  waiting  for  some  time 
plaintiff  claimed  judgment  for  the  amount 
of  his  claim  and  interest  thereon."  Is  this 
a  judgment?  We  do  not  think  so.  The  jus- 
tice does  not  say  judgment  is  given  or  ren- 
dered In  favor  of  or  against  anybody — it  is 
simply  said  the  plaintiff  claimed  judgment; 
but- was  judgment  pronounced  in  his  favor? 
The  docket  does  not  say  so.  But  it  is  said 
that  the  marginal  entry,  "Debt  $294.55.  Cost 
$1.70"  is  a  memorial  of  the  judgment,  show- 
ing that  a  judgment  was  in  fact  pronounced ; 
or  if  not  this,  that  the  abstract  thereof  is- 
sued by  the  justice,  dated  February  19,  1908, 
constitutes  such  memorial,  and  that  these 
cure  any  formal  defect,  if  any,  in  the  judg- 
ment. But  the  memorandum  does  not  say 
"Judgment  $294.55"*;  it  says  "Debt  $294.55." 
This  may  have  been  made  at  the  time  the 
action  was  brought;  it  in  no  way  signifies  a 
judgment  And  how  could  the  abstract 
amount  to  such  memorial?  The  original  ab- 
stract is  not  produced,  only  a  copy  from  the 
clerk's  office  was  introduced.  But  an  ab- 
stract is  not  evidence  of  the  judgment  when 
put  in  issue.  Thompson  v.  Mann,  53  W.  Va. 
432,  44  S.  E.  246;  Dickinson  v.  Railroad  Co., 
7  W.  Va.  390,  413.  The  judgment  is  not 
questioned  on  the  ground  of  delay  in  enter- 
ing it  by  the  justice,  as  in  Packet  Co.  v.  Bell- 
ville,  55  W.  Va.  560,  47  S.  B.  301,  and  cases 
cited  therein.  The  question  here  is,  does  the 
final  record  of  the  justice  in  his  docket  in 
this  case  amount  to  a  judgment?  On  the 
principles  of  Ferrell  v.  Simmons,  63  W.  Va. 
46,  59  S.  E.  752,  129  Am.  St  Rep.  962,  we 
hold  that  it  does  not  The  evidence  of  the 
justice  taken  on  the  trial  does  not  clearly 
show  that  he  in  fact  pronounced  judgment 
Perceiving  no  other  errors  in  the  decree 
it  will  be  reversed  in  so  far  as  it  allows 
commissions  to  the  administratrix,  and  de- 
crees that  the  alleged  judgment  in  favor  of 
Jamesson  &  Bro.,  is  a  lien  on  appellants 
land,  and  decrees  payment  thereof  out  of 
the  proceeds  of  the  sale  thereof.  In  all  oth- 
er respects  it  will  be  affirmed,  and  the  cause 
remanded  for  further  proceedings. 


(70  W.  Va.  618) 

BROWN  v.  UNITED  STATES  FIDELITY  & 

GUARANTY  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9,  1912.") 

(SyUabu*  by  the  Court.) 

1.  Principal  and  Surety  (§  73*)— Action 
for  Damages— Bond. 

If  after  judgment  for  damages  recovered 
against  a  retail  liquor  dealer  and  his  landlord, 
under  section  26,  c  32,  Code  1906,  known  as 
the  civil  damage  act,  such  judgment,  interest 

•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


and  costs,  as  well  aa  the  costs  of  a  suit  in 
equity  brought  to  enforce  such  judgment 
against  the  real  estate  of  such  landlord,  be  fully 

{>aid  off  and  discharged  by  the  surety  on  such 
iquor  dealer's  bond,  and  his  property  be  not 
actually  seised  or  taken  and  sold  to  satisfy 
such  judgment,  interest  and  coats,  such  land- 
lord cannot  .thereafter  sue  and  recover  upon 
such  bond,  damages  by  way  of  counsel  fees,  ex- 
pended by  him,  In  said  action  or  suit,  though 
he  may  have  notified  the  principal  and  surety 
in  said  bond  of  the  Institution  of  such  action, 
and  of  his  intention  to  look  to  them  for  ail 
damages,  costs  and  expenses  incurred  by  him 
therein. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  if  114,  115,  455;  Dec 
Dig.  |  73.*] 

(Additional  ByUabu*  by  Editorial  Staff.) 

2.  Intoxicating  Liquors  (8  321*)  —  Orvn. 

Damages— "Lien"— "Seiztjbe  or  Taking." 
Under  Civil  Damage  Act  (Code  1906,  c 
32)  f  26,  providing  that  if  a  landlord's  proper- 
ty be  "seized  or  taken"  for  any  fine,  etc.,  by 
reason  of  his  tenant's  unlawful  acts,  such  land- 
lord may  recover  damages  and  costs,  a  "Hen" 
upon  a  landlord's  property,  being  defined  as  a 
hold  or  claim  which  one  has  upon  the  property 
of  another  as  a  security  for  some  debt  or 
charge,  does  not  constitute  a  "seizure  or  tak- 
ing" of  his  property  within  the  meaning  of  the 
statute. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  463;   Dec.  Dig.  §  321.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4144-4153:  vol.  8.  p.  7707;  vol.  7, 
pp.  6399-6401;  vol.  8,  pp.  6846-6848;  vol  8, 
p.  7812.] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Paul  Brown  against  the  United 
States  Fidelity  &  Guaranty  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Claude  W.  Maxwell,  of  Elklns,  for  plain- 
tiff in  error.  D.  H.  Hill  Arnold,  of  Elklns* 
for  defendant  in  error. 

MILLER,  J.  On  appeal  from  the  Judg- 
ment of  a  Justice,  the  court  below,  on  facts 
agreed,  pronounced  the  Judgment  complain- 
ed of,  that  plaintiff  recover  of  the  defend- 
ant $174.25,  being  the  debt,  interest,  and  costs 
in  said  action  up  to  the  time  the  appeal  was 
taken,  with  damages  at  the  rate  of  ten  per 
cent  per  annum,  from  February  24,  1910r 
until  paid,  together  with  his  costs  in  that 
behalf  expended. 

Defendant  was  summoned  by  the  Justice 
to  answer  the  complaint  of  plaintiff  in  a  civil 
action  for  recovery  of  money  due  on  contract, 
in  which  he  would  demand  Judgment  for 
$165.00.  There  was  no  complaint  filed;  but 
the  account  filed  with  the  Justice  stated  the 
defendant  to  be  indebted  to  plaintiff  for 
counsel  fees,  aggregating  the  amount  de- 
manded. 

The  agreed  facts  show  that  defendant  was 
surety  for  one  Hill,  a  saloon  keeper,  upon 
his  bond  of  $3500.00,  conditioned  to  "pay  all 
damages  and  costs  as  may  be  recovered 
against  him  by  any  person  under  any  of 
the  provisions  of  chapter  thirty-two  of  the 


W.Va.) 


BROWN  T.  UNITED  STATES  FIDELITY  6  GUARANTY  00. 


8C9 


Code  of  West  Virginia,  as.  amended."  It  is 
furthermore  agreed  that  plaintiff  was  the 
owner  of  the  building,  in  the  city  of  Elkins, 
occupied  by  said  Hill  as  a  saloon ;  that  dur- 
ing Hill's  occupancy  of  Brown's  building, 
both  were  sued  in  three  several,  actions  by 
Cora  Daniels,  and  her  infant  children,  by 
their  next  friend,  for  sums  aggregating  $20,- 
000.00,  and  that  Judgments  therein,  aggregat- 
ing $1700.00,  were  recovered  against  them; 
that  immediately  on  being  sued  Brown  noti- 
fied the  defendant  company  thereof,  and  that 
the  purpose  of  said  suits  was  to  recover 
damages  for  alleged  illegal  sale  of  intoxi- 
cants, by  the  defendant  Hill  to  Floyd  Dan- 
iels, husband  and  father  of  the  plaintiffs, 
and  that  the  defendant  would  be  held  liable 
by  him,  for  any  damages,  costs  or  expenses, 
which  he  might  sustain  or  incur  in  said  suit, 
and  that  by  virtue  of  its  said  bond,  he  would 
look  to  defendant,  as  bondsman  for  said  Hill, 
.for  reimbursement;  that  after  recovery  of 
said  judgments,  a  chancery  suit  was  insti- 
tuted by  the  plaintiffs  against  Brown,  to  en- 
force said  Judgments,  and  that  he  had  em- 
ployed one  Hill  Arnold,  an  attorney,  to  de- 
fend him  in  said  actions  at  law,  and  also  in 
said  chancery  suit,  and  had  paid  him  for  his 
services  the  sum  sued  for  in  this  action,  but 
for  which  defendant  denies  liability.  It  was 
further  agreed,  that  at  the  time  of  the  insti- 
tution of  said  suits  at  law  Hill  was  believed 
by  Brown  to  be  insolvent,  and  that  defend- 
ant had  never  been  able  to  collect  from  Hill 
any  part  of  the  Judgments  recovered;  that 
after  the  judgments  were  recovered  they 
were  docketed  in  the  judgment  lien  docket 
of  Randolph  County,  and  after  the  return 
of  the  executions  thereon,  "Not  satisfied,  no 
property  found,"  Hill  owning  no  real  estate, 
the  chancery  suit  had  been  Instituted  by  the 
judgment  plaintiffs  against  Brown  to  enforce 
payment  thereof  out  of  his  real  estate,  but 
that  this  suit  was  finally  dismissed  on  pay- 
ment by  the  defendant  company  of  the  judg- 
ment, interest,  and  costs  recovered.  Defend- 
ant denies  all  liability  for  the  counsel  fees 
sued  for  in  this  action,  but,  if  liable,  does 
not  dispute  the  reasonableness  of  these  fees. 

[1,2]  The  provision  of  section  26,  chapter 
32,  Code  1906,  relied  upon  by  plaintiff,  is  as 
follows:  "All  suits  for  damages  under  this 
chapter  may  be  by  any  appropriate  action 
in  any  of  the  courts  of  this  state  having 
competent  Jurisdiction:  provided,  however, 
that  if  the  property  of  the  landlord  be  seized 
or  taken  for  any  fine,  forfeiture  or  amerce- 
ment, by  reason  of  the  unlawful  acts  of  his 
tenant,  arising  under  the  provisions  of  this 
chapter,  such  landlord  may  sue  upon  the 
bond  required  by  this  chapter  to  be  given, 
and  may  recover  thereon  damages  to  the 
amount'incurred  by  him,  together  with  costs." 

The  pivotal  question  presented  is:  Was 
Brown's  property  "seized  or  taken"  witnin 
the  meaning  of  this  statute?  If  not,  of 
course  he  has  no  right  of  action  for  counsel 


fees.  Judgment  was  recovered  against  him, 
and  recorded  as  a  lien  against  his  land.  Ex- 
ecution was  also  issued,  but  was  returned 
"not  satisfied,  no  property  found."  It  is 
agreed  also  that  a  chancery  suit  was  brought 
to  charge  his  real  estate  with  the  payment 
of  the  judgments;  but  did  these  proceedings, 
or  either  of  them,  amount  to  a  seizure  or 
taking  of  his  property?    This  is  the  question. 

The  argument  of  plaintiff's  counsel  is  that 
the  judgments  and  the  lien  thereby  acquired 
upon  his  lands  constituted  in  law  a  seizure 
or  taking  of  his  property  within  the  meaning 
of  the  statute.  For  this  proposition  they  cite 
1  Jones  on  Liens,  section  3,  and  In  re  Byrne 
(D;  C.)  97  Fed.  762.  We  find  nothing  in  these 
authorities,  however,  justifying  the  position 
of  counsel.  Jones  defines  a  lien,  as  applied 
In  various  modes,  as  "an  obligation,  tie,  or 
claim  annexed  to  or  attaching  upon  property, 
without  satisfying  which  such  property  can 
not  be  demanded  by  its  owner."  In  the  fed- 
eral decision,  the  court  refers  to  the  defini- 
tion given  by  Bouvler,  as  "a  hold  or  claim 
which  one  has  upon  the  property  of  another 
as  a  security  for  some  debt  or  charge."  Cer- 
tainly these  definitions  are  no  justification 
for  the  proposition  that  a  mere  lien  thereon 
constitutes  a  seizure  or  taking  of  land.  Nor 
can  the  institution  of  the  chancery  suit  to 
enforce  such  lien,  without  more,  have  that 
effect  In  Morgan  v.  Kinney,  38  Ohio  St 
610,  the  question  was  whether  the  sheriff  or 
the  assignee  for  the  benefit  of  creditors  had 
the  better  title  to  certain  town  lots  of  the 
debtor,  and  this  depended  on  whether  the 
sheriff  had  made  a  valid  levy  on  the  proper- 
ty. Without  going  to  the  lots  he  had  en- 
dorsed on  the  execution  in  his  hands,  that 
for  want  of  goods  and  chattels  whereon  to 
levy,  he  had  levied  upon  certain  town  lots 
in  Bellaire,  as  the  property  of  the  debtor, 
no  other  record  than  this  being  made,  any 
where,  until  after  the  filing  of  the  assign- 
ment The  priority  of  the  levy  depended  on 
the  question  whether  within  the  meaning  of 
the  statute  the  lots  had  been  "seized  on  ex- 
ecution," and  whether  the  statute  should  be 
construed  as  intending  an  actual  seizure.  In 
answering  this  question  the  court  said: 
"From  the  time  that  a  valid  levy  is  made, 
the  land  is  in  legal  sense  'seized  in  execu- 
tion/— that  is,  rendered  liable  for  its  satis- 
faction." The  court  said  in  that  connection 
that  the  statute  nowhere  required  an  actual 
seizure,  which  it  would  seem  could  only  be 
done  by  ousting  the  judgment  debtor. 

While  the  case  just  referred  to  is  more 
analogous  to  the  case  at  bar  than  any  other 
we  have  found,  we  do  not  think  it  throws 
much  light  on  the  question  we  have  here. 
We  must  construe  our  statute  as  was  plain- 
ly intended  by  the  legislature,  and  in  the 
light  of  the  objects  to  be  accomplished. 
What  was  that  Intention?  Plainly  to  protect 
the  landlord  from  having  his  property  seized, 
taken  and  sold  out  of  his  possession,  in  satis- 
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faction  of  some  fine,  forfeiture  or  amerce- 
ment, to  his  hurt  and  injury.  It  cannot 
mean  that  If  only  a  Judgment  is  recovered 
and  a  lien  acquired,  which  has  been  dis- 
charged by  the  obligors  of  the  bond,  before 
.the  landlord's  property  has  been  seized  or 
taken  to  satisfy  the  same,  he  may  still  have 
right  of  action  upon  the  bond.  Such  right  of 
action  we  cannot  conceive  to  be  within  either 
the  spirit  or  letter  of  the  bond.  Moreover, 
the  facts  agreed  in  this  case  show  that  O.  L. 
Hill,  the  principal  in  the  bond,  who  was 
also  notified  by  the  plaintiff  to  defend  the 
actions,  employed  competent  counsel  to  de- 
fend them.  There  was,  therefore,  no  appar- 
ent necessity  that  plaintiff  should  also  incur 
the  expense  of  counsel.  Having  done  so  for 
some  motive  or  purpose  of  his  own,  we  do 
not  see  upon  what  principles  of  justice  he 
should  be  permitted  to  Impose  the  additional 
burden  on  principal  or  surety. 

Having  reached  this  conclusion  it  becomes 
unnecessary  to  consider  or  decide  any  other 
questions  raised  on  the  record.  We  there- 
fore reverse  the  judgment  below,  and  on  the 
issues  and  facts  agreed,  find  for  the  defend- 
ant; and  the  judgment  which  we  think  the 
circuit  court  should  have  pronounced  will 
be  entered  here,  that  the  plaintiff  take  noth- 
ing by  his  action,  and  that  the  defendant  re- 
cover its  costs  in  this  court  and  in  the  cir- 
cuit court,  in  this  behalf  expended. 


(70  W.  Va*  G02) 
WILSON  ▼.  GUYANDOTTB  TIMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9, 1912.) 

(Syllabus  by  the  Court.) 

1.  Pleading  (§  8*)— Allegations  in  Gener- 
al—Conclusions ob  Matters  of  Fact. 

Counts  in  a  declaration  for  damages  to 
plaintiff's  rights  as  a  user  of  a  river  from  the 
operation  of  a  boom  by  a  chartered  company, 
which  rest  the  claim  of  injury  on  the  charge 
merely  thrft  defendant  negligently  and  unlaw- 
fully stopped  up  the  river  and  caught  so  great 
an  accumulation  of  lops  that  the  boom  broke, 
are  bad  for  not  averring  wherein  lay  the  neg- 
ligence and  unlawfulness  of  the  ordinarily  law- 
ful acts  by  a  chartered  boom  company  in  stop- 
ping up  a  river  and  catching  a  great  accumula- 
tion of  logs. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent.  Dig.  §§  12-28% ;   Dec  Dig.  $  8.*] 

2.  Navigable  Waters  (8  21*)  —  Right  to 
Use— Boom  Company.   • 

Under  ordinary  circumstances  a  boom  com- 
pany has  no  right  to  use  all  of  the  surface  of 
the  river  below  its  boom  for  rafting  purposes 
to  the  exclusion  of  transportation  by  others; 
and  if  one  is  unreasonably  kept  from  the  use 
of  the  river  by  the  boom  company  in  this  par- 
ticular he  may  have  action  for  the  injury. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §§  121-131;  Dec.  Dig.  f 
21.*] 

3.  Appeal  and  Error  (§  1040*)— Disposition 
of  Cause— Reversal— Rulings  on  Plead- 
ings. 

When  a  demurrer  to  faulty  counts  in  a  dec- 
laration has  been  overruled,  and  at  the  trial 


evidence  enhancing  the  damages  has  been  ad- 
mitted under  no  good  count,  a  judgment  so 
partially  resting  on  the  ba'd  counts  must  be 
reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  4089-4105;  Dec  Dig.  § 
1040.*] 

4.  Navigable   Waters    (§   21*)— Right    to 
Use— Statutory  Provisions. 

Code  1906,  c.  54a,  $  28,  does  not  insure 
damages  regardless  of  negligence  or  unlawful 
act  by  the  boom  company,  to  individuals  using 
the  river  for  transportation. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  §f  121-131;    Dec  Dig.  f 

5.  Damages  (5  106*)— Measure— Injuries  to 
Property— Rental  Value. 

Rental  value  is  a  proper  measure  in  ascer- 
taining damages  for  loss  by  delay  in  the  opera- 
tion of  a  mill. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f  272;   Dec  Dig.  f  106.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  T.  W.  Wilson  against  the  Guy- 
andotte  Timber  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, demurrer  sustained,  and  new  trial 
awarded. 

Campbell,  Brown  &  Davis,  all  of  Hunting- 
ton, for  plaintiff  In  error.  Simms,  Enslow, 
Fitzpatrick  &  Baker,  all  of  Huntington,  for 
defendant  In  error. 

ROBINSON,  J.  Plaintiff  has  recovered 
damages  for  the  loss  of  logs  swept  away  by 
the  breaking  of  defendant's  boom  and  for 
delay  in  getting  logs  to  his  saw  mill  by  rea- 
son of  the  occupancy  of  the  river  by  the 
boom  company  in  rafting  out  a  gorge  of  logs 
formed  opposite  his  mill  after  the  boom 
broke.  Defendant  submits  that  the  trial 
court  erred  in  overruling  the  demurrer  to 
the  declaration  and  each  count  thereof,  in 
refusing  the  admission  of  certain  testimony 
offered  at  the  trial,  in  the  giving  and  the 
refusing  of  instructions  to  the  jury,  and  in 
refusing  to  set  aside  the  verdict  and  grant 
a  new  trial. 

[1]  We  hold  the  first  and  second  counts  of 
the  declaration  to  be  insufficient.  That  which 
is  averred  therein  as  negligence  is  not  neg- 
ligence. The  gist  of  the  first  and  second 
counts  Is  that  it  was  unlawful  and  negligent 
for  the  boom  company  to  stop  up  the  river 
entirely  and  allow  an  enormous  accumula- 
tion of  logs  in  the  boom.  This  alleged  act  of 
negligence  is  stated  as  that  which  caused 
the  injury  for  which  recovery  is  sought.  It 
is  averred  that  this  great  accumulation  of 
logs  caused  the  boom  to  break  and  to  sweep 
away  plaintiff's  logs  which  were  below  it. 
But  it  is  not  averred  that  defendant  know- 
ingly permitted  an  accumulation  of  logs  be- 
yond the  strength  of  the  boom,  or  that  de- 
fendant negligently  undertook  to  hold  logs 
with  a  weak  and  insecure  boom.  Defendant 
had  the  right  to  use  its  boom  for  the  catch- 
ing of  a  great  accumulation  of  logs.  It  had 
the  right  to  stop  up  the  river  entirely  under 
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circumstances  reasonably  demanding  that  it 
do  so  for  the  successful  carrying  on  of  its 
business.  It  was  chartered  and  given  the 
lawful  right  to  do  these  very  things.  The 
mere  statement  that  plaintiff's  injury  came 
from  acts  which  were  ordinarily  lawful  on 
the  part  of  defendant  will  not  make  a  case. 
The  charge  that  the  boom  broke  by  defend- 
ant stopping  up  the  river  entirely  and  catch- 
ing a  great  accumulation  of  logs  is  not 
enough.  Such  breaking  may  have  been  with- 
out blame  on  defendant's  part  Nor  will  It 
do  merely  to  say  that  these  acts  were  negli- 
gently and  unlawfully  done  without  showing 
wherein  the  negligence  and  unlawfulness  lay; 
for,  it  is  not  always  a  negligent  or  unlawful 
act  In  a  boom  company  to  stop  up  a  river 
and  catch  a  great  number  of  logs.  The  act 
must  be  shown  to  be  negligent;  not  merely 
stated  to  be.  The  case  is  different  from  that 
of  running  a  locomotive  onto  a  horse.  Rob- 
bins  v.  Railroad  Co.,  62  W.  Va.  535,  59  S.  E. 
512.  That  case,  relied  on  by  plaintiff,  is  not 
m  point  here.  Facts  must  be  averred  to 
take  the  act  out  of  its  ordinary  harmless 
phase.  The  additional  circumstances,  mak- 
ing the  stopping  up  of  the  river  and  the 
great  accumulation  of  logs  unlawful  and  neg- 
ligent, must  be  shown.  Did  defendant  un- 
dertake to  stop  up  the  river  and  hold  logs 
to  an  extent  that  the  strength  and  construc- 
tion of  the  boom  did  not  reasonably  warrant? 
If  it  did  that  knowingly,  then  it  was  negli- 
gence towards  those  liable  to  injury  by  the 
breaking  of  the  boom.  Did  it  operate  a  boom 
that  was  not  reasonably  sufficient  for  the 
ordinary  exigencies  of  rises  in  the  river? 
Did  it  do  anything  in  negligent  disregard 
of  plaintiff's  rights?  These  counts  aver  no 
facts  constituting  a  use  of  the  river  in  dis- 
regard of  the  rights  of  plaintiff.  They  are 
predicated  wholly  on  the  theory  that  it  was 
unlawful  to  boom  the  river  entirely.  The 
boom  act  grants  that  right  Code  1906,  c. 
54a,  §  21;  Lronton  Lumber  Co.  v.  Guyandotte 
Timber  Co.,  68  W.  Va.  358,  69  S.  B.  815. 

[2]  The  third  count  claims  damages  be* 
cause  the  defendant  occupied  the  entire 
width  of  the  river  opposite  plaintiff's  mill 
for  thirty .  days  in  rafting  out  an  immense 
gorge  of  logs  that  rested  against  the  railway 
bridge  after  the  breaking  of  the  boom,  so 
that  plaintiff  could  not  get  logs  to  his  mill 
by  means  of  river  transportation.    The  count 

.is  not  definitely  and  directly  pleaded.  It 
may,  however,  be  sufficient  wherein  it  avers, 
in  substance,  such  a  wrongful  use  of  the 
river  by  the  defendant  in  rafting  opt  the 
logs  that  plaintiff  was  excluded  from  the 
use  of  the  river.  The  count,  however,  leaves 
so  much  to  implication  in  this  particular, 
and  has  so  much  surplusage  in  other  partic- 
ulars, that  it  should  be  amended  before  an- 
other trial.     Defendant  under  ordinary  cir- 

'  cumstances  would  have  no  right  to  use  all  of 
the  river  for  rafting  purposes  in  taking  out 
the  gorge.  It  has  by  the  very  terms  of  the 
statute  the  right  to  use  the  surface  of  the 


water  for  two  miles  below  the  boom  for  as- 
sorting and  bunching  logs,  but  this  right 
must  be  exercised  consistently  with  rights 
of  others  to  the  use  of  the  stream.  The  count 
crudely  makes  a  showing  that  defendant 
unlawfully  and  negligently  excluded  plain- 
tiff from  his  lawful  right  to  use  the  river. 

[3]  Much  of  the  evidence  adduced  at  the 
trial  was  admissible  only  under  the  faulty 
counts  of  the  declaration.  Damages  for  loss 
of  plaintiff's  logs  were  proved  thereunder. 
None  of  this  evidence  was  admissible  under 
the  third  count  The  demurrer  as  to  .  the 
first  and  second  counts  must  be  sustained. 
And  since  the  evidence  was  not  all  admissi- 
ble under  the  good  count,  we  must  reverse 
the  judgment  Plainly  the  damages  awarded 
show  recovery  under  the  faulty  counts. 
Those  damages  are  greatly  in  excess  of  any 
proved  under  the  good  count.  Hood  v.  Bloch, 
29  W.  Va.  244,  11  S.  B.  910;  Robrecht  v. 
Marling,  29  W.  Va.  765,  2  S.  B.  827;  Duty  v. 
Railway  Co.,  73  S.  B.  331.  It  is  assuredly 
true  that  damages  for  the  loss  of  logs  were 
not  provable  under  the  third  count  which 
claimed  nothing  on  that  score. 

The  trial  mainly  proceeded  on  the  errone- 
ous theory  that  prima  facie  it  was  unlaw- 
ful for  defendant  to  boom  the  river  wholly 
at  any  time.  This  error  was  not  only  sanc- 
tioned in  overruling  the  demurrer  to  the 
counts  embodying  It,  but  it  was  carried  into 
the  admission  of  testimony  and  the  giving 
and  refusing  of  instructions.  We  deem  it 
unnecessary,  however,  to  discuss  further  this 
feature  of  the  case.  'An  amendment  to  the 
declaration  will,  of  course,  eliminate  it  That 
a  "corker"  may  be  used  in  booming,  so  as  to 
close  the  river  wholly,  when  the  exigencies 
of  the  occasion  reasonably  demand  it,  is  set- 
tled. It  may  be  used  if  used  lawfully,  and 
not  in  negligent  disregard  of  the  rights  of 
others.  lronton  Lumber  Co.  v.  Guyandotte 
Timber  Co.,  supra. 

[4]  We  find  no  fault  with  the  instruction 
given  for  plaintiff  in  relation  to  damages 
claimed  under  the  third  count.  But  the  in- 
struction asked  for  defendant  on  this  score 
Was  also  fitting  a  proper  trial  under  that 
count.  It  is  certainly  true  that  if  defend- 
ant worked  diligently  and  skillfully  in  raft- 
ing out  the  gorge,  rafted  the  same  away  as 
rapidly  as  practicable,  and  did  not  exclude 
plaintiff  from  the  use  of  the  river  any  long- 
er than  was  reasonably  necessary  to  break 
up  and  raft  away  the  logs,  the  defendant  is 
not  liable  for  the  temporary  interruption  of 
plaintiff's  use.  Both  have  rights  on  the  riv- 
er. One  must  give  way  reasonably  to  the 
other,  when  those  rights  conflict.  All  this 
depends  on  the  circumstances  and  conditions 
of  the  particular  case.  One  may  block  a 
highway  and  delay  another  in  the  use  of  it, 
if  he  does  it  reasonably  out  of  the  very  con- 
dition of  things  which  he  has  not  himself 
negligently  caused. 

Whatever  may  be  a  proper  interpretation 
of  section  28  of  the  boom  act  as  to  damages 
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to  the  corpus  of  mill  properties  and  lands, 
a  question  heretofore  discussed  in  Pickens  v.- 
Boom  Co.,  51  W.  Va.  445,  41  S.  E.  400,  90 
Am.  St  Rep.  819,  and  06  W.  Va.  10,  65  S.  E. 
865,  24  L.  R.  A.  (N.  S.)  854,  that  section  was 
never  meant  to  insure  damages  without  neg- 
ligence or  unlawful  act  in  the  use  of  the 
boom  to  others  using  the  river  for  the  same 
purposes  the  boom  company  is  using  it  The 
boom  company  by  its  charter  has  a  lawful 
right  to  use  the  river  as  a  highway;  others 
by  the  common  law  have  the  same  right 
Those  rights  are  mutually  dependent  The 
lawful  use  by  one  cannot  be  a  basis  of  dam- 
ages to  the  other.  For  one  to  be  entitled  to 
damages  from  the  other,  that  other  must 
have  wantonly  or  negligently  deprived  the  one 
of  the  use  to  which  he  was  entitled.  Plain- 
tiff's claims  are  wholly  founded  on  alleged 
loss  as  a  user  of  the  river.  He  must  allege 
and  prove  negligence  or  unlawful  disregard 
of  his  rights  on  the  part  of  the  boom  com- 
pany. He  must  overcome  the  lawful  right 
that  defendant  also  has  on  the  river.  He 
cannot  recover  simply  because  he  would  not 
have  been  injured  if  the  boom  had  never  been 
built  no  more  than  the  boom  company  can 
recover  for  an  injury  to  it  by  him  in  the 
use  of  the  river  solely  on  the  ground  that 
the  injury  would  not  have  occurred  if  he 
had  never  used  the  river. 

[6]  Defendant  was  not  permitted  to  In- 
quire as  to  what  rental  plaintiff  paid  for  the 
saw  mill.  The  question  was  a  proper  one. 
Rental  value  is  a  proper  measure  in  ascer- 
taining damages  for  loss  by  delay  in  the 
operation  of  a  mill.  Pickens  v.  Boom  Co., 
51  W.  Va.  445,  41  S.  B.  400,  90  Am.  St  Rep. 
819;  Hurxthal  v.  Boom  Co-  65  W.  Va.  846, 
64  S.  E.  855. 

The  judgment  will  be  reversed,  the  verdict 
set  aside,  the  demurrer  sustained  as  to  the 
first  and  second  counts  of  the  declaration, 
leave  given  plaintiff  to  amend*  and  a  new 
trial  awarded. 

(70  W.  Va.  «L8) 

MORRIS  v.  TAYLOR  et  al. 

In  re  INCORPORATION  OF  TOWN  OF 
STEALEY  HEIGHTS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9,  1912.) 

(Syllabus  by  the  Court.) 

L  Constitutional  Law  (I  61*)— Depart- 
ments op  Government— judictaby— Incob - 
poration  of  Cities. 

In  authorizing  circuit  courts  to  perform 
the  duties  prescribed  for  them  in  sections  2 
and  9  of  chapter  47  of  the  Code  of  1906,  re- 
specting the  incorporation  of  cities,  towns,  and 
villages,  the  Legislature  did  not  violate  article 
5  of  the  Constitution  of  this  state,  requiring 
the  legislative,  executive,  and  judicial  depart- 
ments to  be  kept  separate  and  distinct  and 
forbidding  the  exercise  of  the  powers  of  more 
than  one  of  them  at  the  same  time  by  any 
person,  except  justices  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  103-107;  Dec.  Dig. 
8  61.»] 


2.  Constitutional  Law   (§  61*)  —  Judicial 
Questions— Incorporation  of  Cities. 

The  discretion  vested  in  such  courts  by 
said  sections  is  administrative  and  judicial,  not 
legislative. 

[Ed.  Note.— For  other  eases*  see  Constitu- 
tional Law,  Cent  Dig.  ||  103-107;  Dec  Dig. 
§  61.*] 

3.  Municipal  Corporations  (|  12*)— Pro- 
ceedings TO  INGOBPORATJD—JUDICIAL  POWBJU 

Under  the  authority  vested  in  it  by  sec- 
tion 2  of  said  chapter,  a  circuit  court  may  ex- 
clude from  the  territory,  included  in  the  incor- 
poration proposition  adopted  by  a  vote  of  the 
inhabitants  thereof,  such  portion  thereof  as 
in  its  opinion  makes  the  territory  unreason- 
ably disproportionate  to  the  number  of  resi- 
dents therein,  and  award  the  certificate  of  in- 
corporation limiting  the  territory  to  the  resi- 
due, over  the  protest  of  a  majority  of  the 
voters  by  petition  and  remonstrance  against 
such  exclusion  and  against  incorporation  of 
the  residue  after  the  exclusion. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  22-32;  Dec  Dig.  f 

Error  to  Circuit  Court,  Harrison  County. 

Information  by  Will  B.  Morris,  Prosecut- 
ing Attorney  of  Harrison  County,  against 
E.  Ottis  Taylor  and  others  to  have  the  in- 
corporation of  the  Town  of  Steaiey  Heights 
declared  null  and  void.  From  a  judgment 
dismissing  the  information  and  quashing 
the  writ,  the  informant  brings  error.  Af- 
firmed. 

Edward  O.  Smith  and  Felix  O.  Sutton, 
both  of  Clarksburg,  for  plaintiff  in  error. 
Davis  &  Davis  and  Millard  F.  Snider,  all 
of  Clarksburg,  for  defendant  in  error. 

POFFENBARGER,  J.  At  the  relation  of 
certain  citizens,  Will  B.  Morris,  prosecut- 
ing attorney  of  Harrison  county,  filed  an 
information  in  the  nature  of  a  writ  of  quo 
warranto  against  certain  persons  as  mayor, 
recorder,  and  councilmen  of  the  town  of 
Steaiey  Heights,  incorporated  under  the  pro- 
visions of  chapter  47  of  the  Code,  the  ob- 
ject of  which  proceeding  was  to  have  the 
incorporation  of  said  town  declared  null 
'and  void  upon  two  grounds:  (1)  Alleged 
unconstitutionality  of  said  chapter  47  of 
the  Code,  purporting  to  authorize  such  in- 
corporation; and  (2)  noncompliance  with 
the  requirements  of  said  statute.  Upon 
the  hearing,  the  court  dismissed  the  infor- 
mation and  quashed  the  writ 

[1]  Since  the  decision  in  Re  Union  Mines, 
39  W.  Va.  179,  19  S.  E.  398,  and  Elder  v. 
Central  City,  40  W.  Va.  222,  21  S.  B.  738, 
holding  said  statute  constitutional,  some  al- 
terations have  been  made  in  it,  necessitat- 
ing, It  is  said,  a  different  conclusion.  Sec- 
tion 2  provides  as  follows:  "Any  part  of 
any  district  or  districts  not  included  within 
any  incorporated  town,  village  or  city,  and 
containing  a  resident  population  of  not  less 
than  one  hundred  persons  and  if  it  shall 
include  within  its  boundaries  a  territory  of 
not  less  than  one-quarter  of  one  square  mile 
in  extent  and  not  more  than  a  reasonable 
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amount  of  territory  proportionate  to  the 
number  of  residents  therein  (the  exact  ex- 
tent of  the  territory  to  be  included  therein, 
to  be  within  the  discretion  of  the  circuit 
court  granting  the  charter),  may  incorpo- 
rate as  a  city,  town  or  village  under  the 
provisions  of  this  chapter.*'  Section  9  pro- 
vides that  upon  the  filing  of  a  certificate, 
prescribed  by  section  8,  and  satisfactory 
proof  that  all  the  provisions  of  the  forego- 
ing sections  of  the  chapter  have  been  com- 
plied with,  the  circuit  court  may,  at  its  dis- 
cretion, by  an  order  entered  of  record*  di- 
rect the  cleric  of  the  said  court  to  issue  a 
certificate  of  incorporation  of  such  city, 
town,  or  village,  in  the  form  prescribed  by 
that  section,  and  then  declares  "from  and 
after  the  date  of  such  certificate,  the  terri- 
tory embraced  within  the  boundary  men- 
tioned in  said  certificate  shall  be  an  incor- 
porated city  (town  or  village)  by  the  name 
specified  in  the  said  notice  and  certificate." 

The  element  of  discretion  committed  to 
the  court  by  these  two  sections  is  the 
ground  of  the  charge  of  unconstitutional- 
ity. This  power  In  the  court  is  a  mere  con- 
dition annexed  by  the  Legislature  to  its 
grant,  to  the  people  of  any  community,  not 
already  included  in  some  city,  town,  or  vil- 
lage, of  the  right  to  incorporate  themselves 
and  the  territory  in  which  they  reside  into 
a  city,  town,  or  village.  Unrestrained  by 
any  constitutional  limitation,  the  Legisla- 
ture could  have  made  this  grant  uncondi- 
tionally. By  its  sovereign  power,  It  could 
have  ordained  that  the  people  of  that  cer- 
tain territory  should  constitute  such  a  cor- 
poration. A  provision  of  the  Constitution 
has  laid  restraint  upon  this  power  of  in- 
hibiting the  creation  of  a  corporation  with 
less  than  2,000  population  by  a  special  act, 
and  requiring  provision  to  be  made  there- 
for by  a  general  law.  Thus  restrained  by 
an-  organic  provision,  the  Legislature  could 
have  prescribed  certain  conditions,  the  ex- 
istence of  which  would  ipso  facto  create  a 
corporation.  It  could  have  said  that  a  cer- 
tain number  of  inhabitants  of  a  certain 
area  of  land,  laid  out  in  a  certain  way, 
should  constitute  a  municipal  corporation. 
In  adopting  a  different  plan,  and  requiring 
certain  preliminary  inquiries  to  be  made 
and  acts  to  be  performed,  as  conditions  up- 
on which  this  grant  of  the  right  to  be  a 
corporation  shall  vest,  it  does  not  change 
the  principle  of  its  action.  In  requiring 
the  approval  of  the  grant  by  the  circuit 
court,  it  has  not  destroyed  the  nature  of 
that  grant,  nor  delegated  its  power  to  a 
subordinate. 

The  statute  is  a  grant  of  a  right  to  such 
people  as  are  able  to  bring  themselves 
within  the  conditions  annexed  to  it  and  ac- 
tually do  so.  It  is  not  an  unconditional 
grant,  nor  is  the  statute  self-executing,  but 
it  is  a  grant  to  the  people,  to  become  effec- 
tive upon  their  bringing  themselves  within 


Its  terms  and  conditions  and  without  any 
further  action  on  the  part  of  the  Legisla- 
ture. It  is  a  general  law  under  which 
rights  vest  or  can  be  made  to  vest,  like  the 
laws  of  descents  and  distributions,  the  law 
providing  for  the  incorporation  of  private 
Joint-stock  companies,  and  the  law  provid- 
ing for  the  alienation  of  property  by  deed 
and  will.  No  person  can  inherit  or  take 
under  the  statute  of  descents  and  distribu- 
tions until  he  comes  within  the  conditions 
annexed  to  the  grant  of  the  right  of  inher- 
itance. These  statutes  vest  no  rights  to 
property  in  persons  who  are  not  born.  As 
to  such  persons,  as  well  as  to  those  now  in 
being,  the  rule  declared  by  law  exists,  and 
the  rights  vest,  when  the  persons  come 
within  the  conditions.  Under  other  laws, 
something  must  be  done  by  the  beneficia- 
ries of  the  grant  to  vest  the  rights  granted; 
but  the  principle  is  the  same — the  right 
emanates  from  the  sovereign.  Private  cor- 
porations can  be  organized  under  the  gen- 
eral laws,  but  they  do  not  exist  until  after 
organization,  and  in  the  organization  of 
them  the  Legislature  does  not  participate. 
It  has  performed  its  function,  by  prescrib- 
ing the  rule  and  laying  down  the  condi- 
tions, to  be  complied  with  by  those  who 
desire  to  avail  themselves  of  the  right  to 
be  a  corporation,  conditionally  given  by  it 
Certain  things  must  be  done  and  a  certain 
agreement  filed  with  the  Secretary  of 
State.  This  officer  does  not  create  the 
corporation  nor  organize  It.  His  issuance 
of  the  certificate  is  only  the  consummation 
of  one  of  the  conditions  upon  which  the 
Legislature  has  said  the  right  shall  be  de- 
pendent Private  corporations,  are  always 
organized  by  agreement  because  the  forma- 
tion of  such  an  institution  brings  its  mem- 
bers into  a  contractual  relation.  Recogniz- 
ing this  relation,  the  Legislature  made  the 
agreement  the  principal  condition  In  the 
grant  Such  an  agreement  is  not  contem- 
plated in  the  case  of  a  public  corporation, 
for  the  reason  that  such  corporations  are 
not  ordinarily  formed  by  agreement,  and 
there  is  no  element  of  contract  in  them.  In 
providing  by  general  law  for  the  organiza- 
tion of  public  corporations,  therefore,  the 
Legislature,  suiting  its  action  to  the  nature 
of  the  subject-matter,  required  a  vote  by 
ballot  to  ascertain  the  will  of  the  majority, 
Instead  of  an  agreement  But  this  does 
not  alter  the  principle  underlying  its  ac- 
tion. There  is  a  grant  of  a  right  in  this 
instance  as  In  the  other.  The  difference 
lies  simply  in  the  mode  prescribed  for  tak- 
ing the  benefit  of  it.  It  is  simply  the  re- 
quirement of  compliance  with  different  and 
additional  conditions,  annexed  to  the  grant 
because,  from  the  very  nature  of  the  thing 
granted,  it  was  necessary  to  prescribe  dif- 
ferent and  further  conditions,  all  of  which 
are  enumerated  In  the  statute. 
Whether  these  things  have  been  done  in  a 
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given  case  are  mere  questions  of  fact,  and  it 
was  apparent  to  the  Legislature  that  there 
may  be  disagreement  as  to  the  state  of  facts, 
and  attempts  on  the  part  of  the  minority  to 
defeat  the  will  of  the  majority  by  fraud  and 
trickery.  Hence  the  necessity  of  authorizing 
some  person  or  tribunal  to  settle  such  dis- 
agreements and  ascertain,  in  an  authorita- 
tive manner,  the  facts  and  the  will  of  the 
majority.  The  investigation  and  determin- 
ation of  such  questions  are  functions  pecu- 
liar to  courts.  Hence  it  was  most  natural 
and  consistent  with  the  principles  of  govern- 
ment to  call  upon  the  courts  to  make  such 
investigations  and  clothe  them  with  power 
to  do  so.  Whether  this  power  is  strictly  ju- 
dicial or  not,  the  thing  ultimately  determined 
by  the  court  is  not  whether  the  people  of  the 
territory  have  a  right  to  be  a  corporation. 
The  Legislature  has  granted  that  right  to  all 
of  the  people  of  the  state,  who  put  them- 
selves within  the  conditions  annexed.  What 
the  court  determines  is  whether  the  people 
desiring  to  form  such  a  corporation  have 
put  themselves  within  those  conditions,  just 
as  it  determines  whether  a  man  is  within 
the  conditions  which  the  law  says  make  him 
an  owner  of  property.  Having  ascertained 
that,  the  court  awards  a  certificate  of  in- 
corporation, just  as  the  Secretary  of  State 
issues  the  certificate  of  incorporation  to  a 
joint-stock  company  upon  the  filing  of  a 
proper  agreement  and  payment  of  the  license 
tax  and  fees. 

[2]  The  discretion  vested  in  tfce  court  is 
not  a  discretion  to  grant  a  charter,  but  only 
to  withhold  or  refuse  it,  upon  finding  some 
substantial  reason  for  so  doing.  The  court 
has  no  initiative.  Its  sole  power  is  to  veto, 
and  this  power  is  perhaps  not  arbitrary. 
Certainly  the  Legislature  never  intended  a 
refusal  of  the  certificate  by  a  court  without 
any  reason  for  such  action.  The  grant  is 
general  and  intended  to  become  effective,  un- 
less something  peculiar  and  abnormal  in  the 
situation  makes  it  unreasonable  and  unjust 
to  allow  it  to  do  so.  The  Legislature  cer- 
tainly had  the  power  to  say  this  grant  should 
not  become  effective  under  certain  conditions, 
naming  them;  but  the  difficulty  and  impossi- 
bility of  foreseeing  and  providing  for  all  of 
the  conceivable  variety  of  circumstances  un- 
der which  people  might  endeavor  to  take  the 
benefit  of  the  grant,  some  of  which  would 
render  it  unjust  and  unreasonable,  is  per- 
fectly obvious.  Having  the  power  to  say, 
notwithstanding  the  general  grant,  that  no 
incorporation  should  occur  under  given  cir- 
cumstances, working  Injustice  and  unreason- 
able hardship,  the  Legislature  could  adopt  a 
standard,  measure,  or  criterion  by  which  to 
determine  what  circumstances  would  bring 
forth  such  results  under  the  unrestrained  op* 
eration  of  the  law,  and  did  adopt  the  judg- 
ment and  opinion  of  the  circuit  courts  of  the 
state.  There  are  many  instances  in  which 
the  reasonableness  and  justice  of  things  are 


referred  to  the  courts  as  judicial  questions. 
It  may  have  occurred  to  the  Legislature  that 
there  are  communities  In  which,  owing  to 
the  illiteracy  or  vlciousness  of  the  inhabit- 
ants, contrary  to  the  normal  conditions  pre- 
vailing in  the  state,  the  power  of  local  self- 
government  would  be  dangerous  and  produc- 
tive of  evil  results,  and  ought  not  to  be  al- 
lowed.   It  may  have  assumed  that,  contrary 
to   the  usual   conditions,   under  which   the 
court  would  have  no  hesitancy,  or  ought  not 
to  have,  in  complying  with  the  expressed 
will  of  the  majority,  there  might  be  an  ap- 
plication for  incorporation  by  a  large  and 
vicious  population,  inhabiting  the  particular 
territory  only  temporarily  and  by  whom  local 
self-government  would  be  abused  and  prosti- 
tuted to  improper  ends  and  purposes,  injuri- 
ous to  the  public.    Whether  such  conditions 
exist  is  a  question  of  fact,  ordinarily  falling 
within  the  scope  -of  judicial  inquiry.    In  as- 
certaining it  and  refusing  the  certificate,  the 
court  would  merely  construe  the  statute  as 
not  Intended  to  confer  the  right  of  incorpora- 
tion under  such  circumstances  and  declare 
accordingly.    The  function  performed  by  it 
would  be  the  administration  of  the  law,  not 
the  granting  of  rights  as  a  sovereign.    That 
such  a  function  is  judicial  has  been  neces- 
sarily determined  by  the  decisions  of  this 
court  in  Ferry  Co.  v.  Russell,  52  W.  Va.  356, 
43  S.  E.  107,  and  Williamson  v.  Hays,  25  W. 
Va.  609.    In  these  cases,  the  right  to  estab- 
lish a  ferry  was  involved.    The  Legislature 
had  delegated  to  the  county  court,  as  a,  police 
and  fiscal  board,  the  power  "to  determine 
whether  the  ferry  ought  to  be  established  or 
not."    The  statute  allowed  an  appeal  to  the 
circuit  court,  and  thence  to  this  court    The 
elements  of  reasonableness  and  justice  were 
involved  and  treated  by  this  court  as  judi- 
cial  questions.     Judge  Brannon,   delivering 
the  opinion  in  the  former  case,  said:    'The 
evidence  does  not  show  that  the  travel  will 
support   three;   it   shows   that  it  will   not. 
*    *    *    Another  element  in  the  question  is 
that  Russell  had  a  ferry  granted  by  author- 
ity, and  it  is  property,  and  the  report  and 
evidence  show  that  it  will  be  injured  by  the 
proposed  ferry.    You  will  say  that  his  prop- 
erty cannot  bar  the  public  need.     I.  say  so 
too;  it  cannot  bar  it,  but  it  goes  into  the 
scales."     Here  is  an  Instance  in  which  the 
court,  acting  in  rather  an  administrative  ca- 
pacity, took  cognizance  of  the  reasonableness 
and  justice  of  a  claim  to  a  legislative  grant 
as  Judicial  questions.    The  function  perform- 
ed under  this  corporation  statute  is  very  sim- 
ilar and  the  general  principle  underlying  it 
the  same. 

The  word  "discretion,"  used  in  these  provi- 
sions, does  not  necessarily  signify  legislative 
discretion.  *  Discretion  does  not  belong  ex- 
clusively to  the  Legislature.  Many  discre- 
tionary powers  -are  vested  In  executive  offi- 
cers, and  all  courts  possess  and  exercise 
some    discretionary   powers.     Discretion   is 
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essential  to  the  due  and  effective  execution 
of  tie  powers  of  each  of  the  three  great 
departments,  and  all  possess  it  In  a  greater 
or  less  degree.  The  exercise  of  discretion  by 
a  legislative  body  does  not  make  its  func- 
tion judicial,  nor  does  the  exercise  of  dis- 
cretion by  the  executive  make  his  function 
either  legislative  or  judicial.  So  the  exer- 
cise of  discretion  by  a  court  does  not  make 
its  function  either  executive  or  legislative. 
In  short,  it  is  neither  a  criterion,  nor  a  deter- 
mining factor. 

If  the  vesting  such  discretion  as  we  are 
discussing  in  a  court  carried  with  it  a  modi- 
cum of  legislative  power,  it  would  not  amount 
to  inhibited  delegation  thereof.  The  separa- 
tion of  the  powers  of  the  state  into  execu- 
tive, legislative,  and  judicial  departments  is 
not  so  absolute  as  to  make  them'  wholly  in- 
dependent. They  are  co-ordinate,  working 
together  and  carrying  into  effect  conjointly 
the  whole  power  of  the  state.  Though  touch- 
ing one  another  at  all  points  and  united  as 
are  all  parts  of  the  human  body,  each  per- 
forming its  peculiar  function,  all  three  must 
be  in  constant  operation  and  to  some  extent 
connected  and  interdependent.  Story  on  Con- 
stitutions, at  section  525,  defines  more  clear- 
ly and  accurately  than  any  other  writer  the 
true  meaning  and  effect  of  the  separation  of 
powers,  contemplated  by  the  Constitution, 
saying:  "When  we  speak  of  the  separation  of 
the  three  great  departments  of  the  govern- 
ment and  maintain  that  that  separation  is 
indispensable  to  public  liberty,  we  are  to  un- 
derstand this  maxim  in  a  limited  sense.  It 
is  not  meant  to  affirm  that  they  are  to  be 
kept  wholly  and  entirely  separate  and  dis- 
tinct, and  have  no  common  link  of  connec- 
tion or  dependence,  the  one  upon  the  other, 
in  the  slightest  degree.  The  true  meaning 
is  that  the  whole  power  of  one  of  these  de- 
partments should  not  be  exercised  by  the 
same  hands  which  possess  the  whole  power 
of  either  of  the  other  departments,  and  that 
such  exercise  of  the  whole  would  subvert  the 
principles  of  a -free  Constitution.  This  has 
been  shown  with  great  clearness  and  accura- 
cy by  the  author  of  the  Federalist"  This 
doctrine  has  been  adopted  by  this  court 
"But  the  Constitution,  within  Itself,  after  the 
declaration  of  this  general  doctrine,  proceeds 
to  make  many  laps  of  the  various  depart- 
ments, so  as  to  make  them  mutually  depend- 
ent upon  and  supporting  each  other;  thus 
welding  them  into  an  harmonious  whole  or 
three  distinct  departments  in  one,  for  the 
preservation,  at  the  smallest  expense  possi- 
ble, of  the  largest  freedom  of  individual 
rights  consistent  with  the  general  welfare. 
Were  it  •  practicable  to  keep  these  three  de- 
partments wholly  distinct,  the  increase  of 
the  necessary  offices  and  officers  would  be  so 
great  and  the  expense  thereof  so  burden- 
some, as  to  render  the  cost  of  the  adminis- 
tration of  the  government  unbearable,  espe- 
cially to  the  citizen  taxpayer  who  must  con- 


tribute and  yet  not  share  in  the  distribution 
of  the  taxes.  So  that,  while  we  find  that 
the  Constitution,  as  much  as  it  keeps  the 
three  heads  of  the  three  departments  com- 
paratively distinct  and  independent  of  each 
other,  yet  as  we  move  down  the  scale  these 
several  powers  become  more  complicated  and 
interwoven  with  each  other,  until  we  find  the 
common  council  of  every  village  exercising 
legislative,  executive,  and  judicial  functions, 
indiscriminately,  by  authority  of  the  same 
Constitution  which  declares  that  these  func- 
tions shall  be  kept  distinct"  Bridge  Co.  v. 
Paull,  39  W.  Va.  142, 19  S.  B.  551. 

Under  this  statute  the  court  does  not  ex- 
ercise the  whole  legislative  power,  respecting 
the  incorporation  of  towns,  and  the  delega- 
tion of  authority,  if  any,  is  therefore  not 
inhibited  by  the  Constitution,  if  Story's  the- 
ory is  correct  The  court  has  no  power  of 
initiation.  The  inhabitants  of  the  territory 
must  move  before  it  can  do  so.  But  for  the 
legislative  act  they  could. not  move  so  as  to 
set  the  court  in  motion.  Hence  the  Legisla- 
ture moves  all.  The  functions  performed  by 
the  court  are  of  minor  and  secondary  im- 
portance and  would  be  wholly  ineffective  and 
futile  but  for  the  grant  made  by  the  Leg- 
islature. The  statute  gives  it  no  power  to 
Impose  the  organization  of  a  corporation 
upon  people  who  do  not  desire  it  It  has  no 
power  to  grant  a  certificate  of  incorporation, 
but  only  to  refuse  it  It  simply  hears  the 
interested  parties,  those  who  come  forward 
professing  to  represent  a  majority  of  the  vot- 
ers of  the  community,  demanding  as  against 
the  minority  a  right  which  the  Legislature 
has  given,  and  the  remonstrances  of  the  mi- 
nority, asserting  nonexistence  of  the  condi- 
tions essential  to  the  vesting  of  the  right 
The  latter  may  show  fraud  in  the  certificate, 
the  census,  the  survey,  or  all  of  them,  and 
thus  defeat  the  claim.  They  may  show  that 
the  whole  population  of  the  community,  with 
the  exception  of  one  man,  are  tenants  of 
that  man  under  a  lease,  which  will  expire  in 
a  year  or  less  time,  and  that  the  sole  pur- 
pose of  the  application  is  to  burden  that  one 
man's  property  with  taxes  for  the  benefit  of 
the  petitioners  in  the  form  of  salaries  of  of- 
ficers provided  and  otherwise.  May  not  the 
Legislature  have  intended  the  withholding  of 
a  charter  under  such  circumstances,  because 
the  grant  thereof  would  be  unreasonable  and 
unjust?  And  in  refusing  it  would  not  the 
court  simply  administer  and  apply  the  stat- 
ute, In  accordance  with  the  legislative  intent, 
as  in  the  case  of  the  administration  of  oth- 
er statutes? 

In  performing  this  function  the  courts  ex- 
ercise powers  very  similar  to  those  required 
In  the  administration  of  many  other  statutes. 
The  work  of  the  courts  in  the  appropriation 
of  private  property  for  public  use  is  very 
similar.  The  taking  of  such  property  is  not 
an  ordinary  adversary  proceeding  or  contro- 
versy between  man  and  man,  to  settle  con- 
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flicting  claims  of  title  or  right  The  sov- 
ereign power  of  the  state  gives  the  right  to 
a  citizen  or  a  corporation  to  take  the  prop- 
erty of  another  person  or  corporation  for 
public  use  on  payment  of  compensation,  and 
the  Legislature  commits  to  the  courts  the 
administration  and  effectuation  of  that  grant, 
not  as  a  granting  agent,  but  as  one  for  de- 
termination of  questions  of  law  and  fact 
arising  upon  the  claim  made  under  the  grant 
The  power  of  the  court  Is  Interposed  for  no 
other  purpose  than  to  determine  judicially 
whether  the  applicant  has  put  himself  with- 
in the  conditions  annexed  to  the  legislative 
grant  to  one  man  of  the  right  to  take  and 
use  the  property  of  another  for  the  particu- 
lar purpose.  The  court  determines  whether 
the  use  for  which  it  Is  to  be  taken  Is  public, 
and  whether  it  Is  necessary  to  take  the  prop- 
erty and  ascertains  its  value.  Here,  as  in 
the  other  case,  the  court  has  no  power  of 
initiation.  It  makes  no  grant  It  creates 
nothing,  ordains  nothing.  It  merely  deter- 
mines questions  of  law  and  fact  arising  in 
the  execution  and  carrying  into  effect  the 
grant  made  by  the  Legislature.  The  statute 
authorizes  courts  to  appoint  trustees  to  take 
and  hold  legal  title  to  church  property.  The 
object  of  this  statute  was  to  enable  religious 
congregations  to  have  a  means  of  preserving 
the  record  of  the  legal  title  to  their  property 
and  vest  that  title  in  somebody,  clothed  with 
power  to  protect  the  property  by  legal  pro- 
ceedings. It  was  a  grant  to  these  congrega- 
tions by  the  (Legislature  of  rights  they  did 
not  otherwise  possess.  Upon  the  application 
for  the  benefit  of  this  grant,  preliminary 
questions  arise.  Conditions  annexed  must  be 
complied  with  to  obtain  the  appointment  of 
the  trustees.  The  applicants  must  be  such 
bodies  as  the  statute  contemplated,  and  the 
court  must  determine  these  preliminary  ques- 
tions. The  same  jurisdiction  is  vested  in  the 
courts  to  appoint  trustees  for  secret  orders, 
colleges,  high  schools,  Sons  of  Temperance, 
orphans'  asylums,  children's  homes,  and  oth- 
er beneficial  associations.  A  similar  power 
is  vested  in  them,  respecting  the  real  estate 
of  infants.  The  right  is  granted  to  convert 
their  real  estate  into  money  under  certain 
conditions,  to  be  ascertained  by  the  courts. 
In  none  of  these  Instances  does  the  court 
perform  its  ordinary  function  of  determin- 
ing conflicting  claims.  They  are  all  admin- 
istrative, not  adversary,  proceedings;  but 
they  involve  the  exercise  of  judicial  power. 
The  authorities  upon  this  question  are  by 
no  means  uniform,  and  it  would  be  difficult 
to  determine  whether  the  weight  of  authori- 
ty is  for  or  against  the  position  here  taken. 
However  that  may  be,  I  am  confident  our 
conclusion  is  fully  sustained  by  legal  princi- 
ples, and  that  there  is  no  delegation  of  leg- 
islative authority  in  violation  of  the  Consti- 
tution. It  would  be  useless  to  analyze  all 
of  the  conflicting  decisions.  Some  of  those 
sustaining  the  conclusion  here  stated  are  Cal- 
len  v.  Junction  City,  43  Kan.  632,  23  Pac 


662,  7  L.  R.  A.  736;.  Zanesvllle  v.  Telegraph 
&  Telephone  Co.,  64  Ohio  St  67,  59  N.  E. 
781,  52  L.  R.  A.  150,  83  Am.  St.  Rep.  725; 
Cooper's  Case,  22  N.  X.  84;  Kayser  v.  Bre- 
men, 16  Mo.  88;  Blanchard  v.  Bissell,  11 
Ohio  St  96;  Borough  of  Little  Meadows,  35 
Pa.  335;  Wahoo  v.  Dickenson,  23  Neb.  426; 
36  N.  W.  813;  Burlington  v.  Leebrick,  43 
Iowa,  252.  Some  of  the  cases  to  the  con* 
trary  are  State  v.  Simons,  82  Minn.  540,  21 
N.  W.  752;  State  v.  Young,  29  Minn.  474,  9 
N.  W.  737;  In  re  North  Milwaukee,  93  Wis. 
616,  67  N.  W.  1033,  33  L.  R.  A.  638;  Terri- 
tory v.  Stewart,  1  Wash.  98,  23  .Pac.  405,  8 
L.  R.  A.  106;  Galesburg  v.  Hawkinson,  75 
111.  152;  People  v.  Bennett  29  Mich.  453,  18 
Am.  Rep.  107.  Some  of  these  are  analysed 
and  their  reasoning  criticised  in  my  opinion 
In  State  v.  Harden,  62  W.  Va.  313,  378,  58  S. 
E.  715,  60  S.  E.  394. 

[3]  After  the  survey,  census,  and  election 
and  presentation  of  the  result  of  the  election 
to  the  court,  certain  property  owners  came 
in  by  petition  and  asked  that  their  property 
be  excluded  from  the  territory  of  the  pro- 
posed corporation.  A  number  of  citizens 
also  came  in  protesting  against  the  exclusion 
and  against  the  grant  of  a  certificate  of  in- 
corporation in  case  the  exclusion  should  be 
made.  The  court,  however,  excluded  a  por- 
tion of  the  territory  and  then  directed  the 
certificate  to  be  issued.  It  Is  said  a  majority 
of  all  the  voters  in  the  territory  protested 
against  the  issuance  of  the  certificate  after 
the  exclusion  of  a  portion  of  it  This  Is  im- 
material and  does  not  invalidate  the  certifi- 
cate. The  vote  to  Incorporate  was  taken 
with  knowledge  of  the  power  of  the  court  to 
determine  the  extent  of  the  territory  on  the 
basis  of  reasonableness  in  the  proportion  of 
inhabitants  to  territory.  In  voting  to  incor- 
porate, they  knew  the  incorporation  was  sub- 
ject to  this  power  and  authority  in  the  court 
to  reduce  the  area  and  exclude  territory 
from  that  embraced  by  the  survey.  The 
statute  contemplates '  all  these  steps  In  ad- 
vance of  any  demand  upon  the  court  for  its 
action.  Nevertheless  it  confers  upon  the 
court  the  power  to  determine  the  extent  of 
the  territory,  and  there  is  no  provision  for  a 
resubmission  of  the  question  of  incorpora- 
tion to  the  voters,  after  an  alteration  of 
boundaries  by  the.  court  The  extent  of  the 
territory  la  a  question  for  the  voters  in  the 
first  instance,  but  ultimately  for  the  court 
Those  who  voted  to  incorporate  did  so  with 
full  knowledge  of  the  possibility  of  a  reduc- 
tion of  the  area  and  must  be  deemed  to  have 
assented  to  it  As  no  mode  of  revocation  or 
recall  of  their  assent  is  provided  by  the  stat- 
ute, the  Legislature  must  have  Intended  it  to 
be  irrevocable,  except  by  annulment  of  the 
charter  by  an  election,  after  incorporation, 
in  accordance  with  the  provisions  of  section 
44a  of  chapter  47  of  the  Code. 

For  the  reasons  stated*  the  judgment  wti) 
be  affirmed. 
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(70  W.  Va.  636) 

STANDARD  HOME  GO.  v.  REED,  Secretary 

of  State. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9,  1912.) 

(Syllabus  hp  the  Court.) 

1.  Building  and  Loan  Associations  (I  46*) 
— Fobeign  Corporations  —  Csbtifioatb  to 
do  Business. 

A  foreign  building  and  loan  association, 
before  it  can  get  from  the  Secretary  of  State 
a  certificate  to  do  business  in  this  state,  must 
have  a  certificate  of  authority  from  the  com- 
missioner of  banking  under  Acts  of  1907,  c 
79,  *  78,  subd.  V-c  (Code  Supp.  1909,  c  54, 
I  78,  subd.  V-c). 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  U  6,  09,  82; 
Dec  Dig.  |  40.*] 

2.  Building  and  Loan  Associations.  (J  40*) 
—What  Constitutes. 

The  corporation  in  question  in  this  case 
is  a  building  and  loan  association,  within  the 
meaning  of  chapter  79,  f  78,  subd.  V-c,  Acts 
of  1907  (Code  Supp.  1909,  c  64,  |  78,  subd. 
V-c). 

[Ed.  Note. — For  other  cases,  see  Building 
and  Loan  Associations,  Cent.  Dig.  H  0,  09, 
82;    Dec.  Dig.  §  40.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  899-901.] 

Petition  of  the  Standard  Home  Company 
for  writ  of  mandamus  against  Stuart  F. 
Reed,  Secretary  of  State.    Writ  denied. 

O'Brien  &  O'Brien,  of  Wheeling,  Mollohan, 
McClintic  &  Mathews,  of  Charleston,  and  B. 
N.  Hamill,  of  Birmingham,  Ala.,  for  petition- 
er. Frank  Lively,  Asst  Atty.  Gen.,  .fo/ re- 
spondent. 

BRANNON,  J.  The  Standard  Home  Com- 
pany is  a  corporation  under  a  charter  grant- 
ed by  the  state  of  Delaware.  Desiring  to 
transact  business  in  this  state,  It  applied  to 
Stuart  F.  Reed,  Secretary  of  State,  to  grant 
it  a  certificate  under  Code  of  1900,  c.  54,  i 
30,  showing  compliance  with  the  require- 
ments of  that  section,  and  authorizing  it  to 
do  business  in  this  state.  The  Secretary  re- 
fused to  grant  such  certificate;  and  the 
Standard  Home  Company  asks  from  this 
court  a  writ  of  mandamus  to  compel  said 
Secretary  to  receive  the  papers  which  that 
section  requires  a  foreign  corporation  to  file 
and  the  fees  which  it  is  required  to  pay,  to 
enable  It  to  obtain  such  certificate,  and  to 
compel  the  Secretary  to  issue  such  certifi- 
cate. 

[1]  That  section  30  provides  that  a  foreign 
corporation  may,  "unless  it  be  otherwise  ex- 
pressly provided,"  hold  property  and  trans- 
act business  in  this  state  upon  complying 
with  the  provisions  of  that  section,  and  not 
otherwise.  We  note  that  the  right  to  this 
certificate  under  that  section  is  qualified  by 
the  proviso,  "unless  it  be  otherwise  express- 
ly provided."  We  must  therefore  inquire 
whether  there  is  any  other  provision  in  our 
statute  law  which  will  exclude  the  plaintiff 
from  the  benefit  of  such  section,  or  require 


anything  further  of  it  than  that  section  re- 
quires. That  section  only  requires  It  to  file 
with  the  Secretary  of  State  a  copy  of  its 
certificate  of  incorporation  to  obtain  such 
certificate.  This  case  turns  on  this  question. 
Does  the  Standard  Home  Company  come  un- 
der chapter  79,  Acts  of  1907,  Regular  Ses- 
sion, |  78,  subd.  V-c?  That  section  says 
that  "It  shall  not  be  lawful  for  any  foreign 
building  and  loan  association  or  trust  com- 
pany to  transact  business  in  this  state  di- 
rectly or  indirectly  without  first  procuring  a 
certificate  of  authority  from  the  commission- 
er of  banking."  And  to  get  that  certificate 
the  section  requires  the  foreign  corporation 
to  make  a  statement  to  the  commissioner  of 
banking  of  its  financial  condition  and  such 
further  information  touching  its  affairs  as 
he  may  require,  under  oath;  and  it  must 
file  a  copy  of  the  laws  of  the  state  incorpo- 
rating it,  and  other  papers. 

The  section  provides  that  if,  after  examina- 
tion of  such  statements  and  papers,  and  the 
corporation  shall  have  appointed  an  attor- 
ney, the  commissioner  shall  be  satisfied  that 
the  association  is  solvent,  and  that  its  capi- 
tal and  investments  are  secure,  and  that  the 
laws,  charters,  articles  of  incorporation,  con- 
stitution, and  by-laws  governing  it  afford  as 
ample  protection  to  the  interests  of  its  mem- 
bers as  is  afforded  by  the  laws  of  this  state 
to  members  of  associations  chartered  by  this 
-state,  he  may  grant  such  association  a  cer- 
tificate of  authority  to  transact  business  in 
this  state  until  the  31st  day  of  next  Decem- 
ber. Is  this  corporation  a  building  and  loan 
association?  If  it  is,  it  must  have  the  certif- 
icate required  by  the  last-named  statute 
from  the  commissioner  of  banking  before  it 
can  get  the  certificate  from  the  Secretary  of 
State,  because  section  30  says  that  the  Sec- 
retary of  State  shall  not  issue  a  certificate 
upon  compliance  merely  with  that  section, 
but  can  only  issue  it  when  requirements  of 
other  statute  law  have  been  met,  if  there 
be  any. 

We  hold  that  the  Standard  Home  Com- 
pany is  a  building  and  loan  association, 
within  the  meaning  of  said  act  of  1907.  It 
possesses  many  of  the  salient  features  of 
such  associations.  One  dominant  feature  is 
strong  to  classify  it  as  a  building  and  loan 
association;  that  is,  the  fact  that  its  main 
purpose  is  to  enable  persons  of  small  means 
to  obtain  loans  with  which  they  can  secure 
homes.  Its  very  name  so  Imports.  The  con- 
tract which,  as  its  petition  states,  is  the 
contract  which  it  proposes  to  sell  to  persons 
on  its  face  says  that  its  loan  is  "to  pur- 
chase a  home."  It  requires  a  payment  of 
$0  as  an  entrance  fee,  like  a  building  as- 
sociation.' After  a  certain  number  of  month- 
ly payments,  a  person  may  obtain  a  loan  out 
of  a  fund,  called  the  "Loan  or  Reserve 
Fund,"  coming  from  payment  of  the  monthly 
sums.  After  a  certain  number  of  monthly 
payments,  the  loan  Is  paid,  as  in  the  case  of 
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a  regular  building  association.  And  the  loan 
Is  secured  by  deed  of  trust  on  the  home  ac- 
quired with  the  loan  or  other  realty.  These 
are  features  of  the  ordinary  building  associ- 
ation. I  shall  not  detail  the  very  many  pro- 
visions of  this  very  prolix  contract;  but  a 
close  analysis  would  doubtless  reveal  other 
similarities  with  the  ordinary  building  as- 
sociation. We  cannot  say  that  it  has  all  the 
characteristics  of  a  building  association  un- 
der our  statute;  but  It  is  still  a  building 
association  in  substance.  It  is  not  essential 
that  it  possess  all  such  features,  if  it  have 
material  features  in  common  with  them  to 
give  the  cast  or  quality  of  the  ordinary 
building  association.  It  has  enough  of  these 
earmarks  to  classify  it  with  them.  We 
know  not  where  else  to  place  it  Its  out- 
lines, its  object,  as  its  contract  discloses,  so 
characterize  it  It  is  suggested  that  it  is- 
sues no  stock,  and  its  patrons  are  not  stock- 
holders, share  no  profit  bear  no  losses,  and 
that  there  is  no  mutuality  between  the  cor- 
poration and  its  patrons,  or  members,  as  I 
would  call  them.  Those  contracting  with  it 
may  not  be  strictly  stockholders:  but  they 
are  members  of  the  association,  have  pecunia- 
ry interest  in  it  and  are  substantially  stock- 
holders. In  case  of  insolvency,  they  lose 
their  payments.  And  there  are  provisions  In 
.the  contract  entitling  the  borrower  to  pro 
rata  share  of  lapses,  cash  surrenders,  and 
other  sources  of  income.  It  cannot  be  said 
that  there  is  entire  want  of  mutuality  be- 
tween the  corporation  and  its  members. 
They  have  mutual  interest  in  the  welfare  of 
the  organization. 

[2]  In  Parker  v.  Building  Association,  19 
W.  Va.  744,  and  Building  &  Loan  Associa- 
tion v.  County  Court  42  W.  Va.  818,  26  S. 
E.  203,  the  characteristics  of  building  asso- 
ciations are  discussed;  and  we  think  that 
what  is  there  said  of  them  will  place  this 
corporation  in  the  category  of  a  building  as- 
sociation. And,  indeed,  reference  to  our 
Code,  c.  54,  §§  25,  26,  27,  28,  29,  will  reveal 
that  this  association  has  features  in  com- 
mon with  our  domestic  associations.  If  the 
Standard  Home  Company  is  not  in  all  re- 
spects like  some  building  associations,  it  is 
none  the  less  a  species  of  the  building  as- 
sociation genus.  And  we  cannot  avoid  the 
opinion  that  it  falls  within  the  spirit  object 
and  purpose  of  said  section  78,  subd.  V-c, 
c.  79,  Acts  of  1907,  and  that  it  is  a  corpora- 
tion of  such  character  as  should  be  under 
the  safeguards  therein  carefully  provided 
for  the  protection  of  the  public.  The  sug- 
gestion has  been  made  that  chapter  33,  Acts 
of  1911,  applies  to  this  corporation.  It  pro- 
vides that  no  person,  association,  or  corpo- 
ration shall  engage  in  the  business  of  solicit- 
ing or  receiving  deposits  or  payments  on 
any  annuity  contract  or  certificate  or  annui- 
ty bonds  without  obtaining  from  the  insur- 
ance commissioner  a  permit  to  do  business 
in  this  state.     If  that  is  so,  the  plaintiff 


would  have  to  get  a  permit  from  the  audit- 
or. But  we  do  not  think  that  the  act  of 
1911  applies. 

For  these  reasons,  we  refuse  the  manda- 
mus. 


(70  W.  Va.  629) 

HAMTX/TON  v.  CANFIELD. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9,  1912.) 

(Syllabus  by  the  Court.) 

1.  Justices  of  the  Peacs  (|  174*)— Appkax 
—Answeb— Jurisdiction. 

A  defendant,  in  an  action  before  a  justice 
of  the  peace,  who  has  allowed  judgment  to  be 
rendered  against  him  by  the  justice,  and  taken 
an  appeal  to  the  circuit  court,  cannot  file,  in 
the  appellate  court,  the  answer,  prescribed  by 
clause  12  of  section  50  of  chapter  50  of  the 
Code  of  1906,  showing  the  title  to  real  estate 
is  involved  in  the  action  or  will  be  drawn  in 

Suestion.     To  avoid  the  jurisdiction,  he  must 
le  such  answer  while  the  case  is  in  the  jus- 
tice's court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  665-693;   Dec  Dig.  § 

2.  Justices  of  the  Peace  (f  173*)— Appeal 
—Jurisdiction. 

On  an  appeal  from  the  judgment  of  a  jus- 
tice, the  jurisdiction  of  the  appellate  court  is 
no  broader  than  that  of  the  justice,  as  re- 
gards the  subject-matter  of  the  action.  On 
such  an  appeal,  questions  of  title  to  real  es- 
tate cannot  be  heard  and  determined  further 
than  the  justice  was  authorized  to  hear  and 
determine  them. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  660-664;  Dec.  Dig.  * 
173.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  John  Hamilton  against  J.  C. 
Canfield.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Taylor  &  Allen,  of  Elklns,  for  plaintiff  in 
error.  W.  B.  &  E.  L.  Maxwell,  of  Biking, 
for  defendant  in  error. 

4 

POFFENBARGER,  J.  Plaintiff  in  error 
acquired  two  judgments  against  the  defend- 
ant in  error  in  a  justice's  court  for  the  re- 
spective amounts  of  two  negotiable  notes, 
executed  by  the  former  to  the  latter  for 
purchase  money  of  standing  timber  and  sub- 
sequently paid  by  him  to  third  parties,  bona 
fide  holders  thereof  without  notice,  only  a 
day  or  two  after  maturity ;  one  having  been 
made  payable  60  days  after  date,  and  the 
other  9  months  after  date.  The  judgment 
for  the  money  paid  on  account  of  the  first 
one  was  recovered  before  the  second  be- 
came due  or  was  paid.  These  recoveries 
were  had  on  the  theory  of  right  to  restora- 
tion of  purchase  money  for  the  timber,  since 
the  defendant  failed  and  refused  to  convey 
the  same  by  deed,  as  stipulated  in  the  writ- 
ten contract  of  purchase.  In  each  action,  a 
claim  for  damages  was  added  and  some 
damages    recovered.      Appeals    were    taken 
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from  both  Judgments  to  the  circuit  court, 
and  consolidated  for  trial  together.  There 
the  defendant  tendered,  and  was  permitted 
to  file,  over  the  objection. of  the  plaintiff,  a 
plea  or  answer,  verified  by  his  affidavit,  in 
each  case,  incorporating  the  contract  of 
sale,  showing  the  note  representing  the  mon- 
ey sued  for  had  been  .given  for  purchase 
money  thereunder  and  claiming  the  trial 
would  necessarily  involve  an  issue  as  to  the 
title  to  the  timber  and  the  land  upon  which 
it  was  growing.  Thereupon  the  plaintiff 
filed  an  affidavit  in  each  case  denying  ma- 
terial and  essential  averments  of  fact  set 
forth  in  the  plea,  and,  at  the  conclusion  of 
his  testimony,  detailing  the  facts  already 
stated  and  showing  the  refusal  and  inability 
of  the  defendant  to  execute  a  deed,  convey- 
ing title  to  the  timber,  pointed  out  as  sold, 
because  he  was  not  the  owner  of  it,  the  court 
dismissed  the  actions,  without  prejudice,  up- 
on the  theory  of  lack  of  jurisdiction,  due  to 
an  issue  of  title.. 

Two  grounds  of  objection  to  the  filing  of 
the  plea  or  answer  are  urged:  (1)  It  came 
too  late ;  and  (2)  it  fails  to  show  a  question 
of  title. 

[1]  Jurisdiction  in  justices  to  try  cases 
in  which  title  to  land  Is  involved  is  not 
wholly  denied  or  withheld.  It  is  only  quali- 
fied and  the  effect  of  judgments  of  justices 
on  titles  limited.  Section  10  of  chapter  60 
says  a  justice  shall  not  have  jurisdiction  of 
any  suit  in  which  the  title  to  real  estate  Is 
sought  to  be  recovered,  or  is  drawn  in  ques- 
tion, except  as  in  the  chapter  otherwise  pro- 
vided, and  declares  judgment*  of  justices 
in  actions  for  trespass  or  damages  to  real 
property  or  in  cases,  of  unlawful  detainer 
shall  not  bar  the  title  of  any  party  or  rem- 
edy therefor.  Clause  12  of  section.  60  of 
that  chapter  gives  the  justice  jurisdiction 
of  such  cases  and  precludes  the  defendant 
from  disputing  the  title  of  the  plaintiff  to 
the  premises  in  question,  on  his  failure  to 
file  such  an  answer  as  is  therein  prescribed. 
This  confers  no  jurisdiction  to  try  questions 
of  title.  It  only  compels  a  defendant,  hav- 
ing the  right  to  a  trial  of  such  a  question, 
to  elect  whether  he  will  allow  the  justice 
to  try  the  case  in  which  he  could  raise  it  in 
a  competent  tribunal.  His  failure  to  inter- 
pose an  answer  of  title  Is  a  waiver  of  his 
right  to  prevent  such  trial  and  precludes 
him  from  raising  the  question  of  title  on  the 
trial.  His  defenses  are  thus  limited  to  oth- 
er grounds,  and  the  justice  does  not  try  that 
question.  Sections  9  and  10  of  the  chapter 
expressly  confer  jurisdiction  to  try  cer- 
tain classes  of  cases,  involving  possessory 
rights,  respecting  real  estate.  These  are  ac- 
tions of  unlawful  detainer  and  for  trespass 
on  real  estate  or  damages  to  it  or  to  rights 
pertaining  thereto,  but  the  judgments  in 
such  actions  are  not  permitted  to  bar  title 
or  remedy  therefor. 

As   to   whether   the   defendant's   election 


must  be  made  once  for  all  In  the  justice's 
court,  we  have  no  decision  in  this  state ;  but 
it  seems  to  have  been  so  held  elsewhere. 
Lauchner  v.  Rex,  20  Pa.  464,  seems  to  say 
the  objection  cannot  be  made,  nor  the  ques- 
tion of  title  tried,  in  the  appellate  court. 
The  later  New  York  cases  hold  the  action 
cannot  be  abated  or  dismissed  on  an  objec- 
tion of  title  in  the  appellate  court,  but  that 
the  question  of  title  may  there  be  raised 
and  determined,  though  not  set  up  in  the 
trial  before  the  justice.  Gould  v,  Patterson, 
63  Hun,  675,  18  N.  Y.  Supp.  332;  Gould  v. 
Patterson,  87  Hun,  633,  &4  N.  Y.  Supp.  289. 
To  the  same  effect  Is  Douglass  v.  Easter,  32 
Kan.  496,  4  Pac.  1034.  The  older  New  York 
cases  agree  with  the  Pennsylvania  case,  say- 
ing the  election  must  be  made  in  the  justice's 
court  once  for  all,  and  failure  there  to  elect 
bars  the  issue  of  title  In  the  appellate  court. 

If  the  appeal  broadens  the  case,  allowing 
questions  of  title  to  be  tried  in  the  appel- 
late court,  of  course,  the  answer  of  title 
comes  too  late  to  prevent  the  jurisdiction  of 
that  court  To  say  the  jurisdiction  of  a 
court  may  be  defeated,  or  it  may  be  pre- 
cluded from  trying  a  case,  by  showing  it  has 
power  to  try  it,  would  be  a  contradiction  in 
terms  and  logic.  If  the  appeal  does  not 
broaden  the  case,  the  allowance  of  such  an 
answer  to  defeat  jurisdiction  would  also 
run  into  contradiction  and  absurdity.  On 
failure  to  file  it  before  the  justice,  his  ju- 
risdiction is  expressly  declared  and  fixed  by 
the  statute,  and  the  issue  of  title  barred. 
The  consequence  of  such  failure  isy  by  legis- 
lative declaration,  that  '-the  defendant  shall 
not  be  permitted,  in  his  defense,  to  dispute 
the  title  of  the  plaintiff  to  the  premises  in 
question."  To  allow  this  jurisdictional  plea 
after  appeal  would  be  plainly  -inconsistent 
with  these  terms.  It  would  also  defeat  a 
judgment  recovered  in  strict  pursuit  of  the 
statute.  Although  such  an  appeal  is  tried 
de  novo,  the  judgment  of  the  justice  is  val- 
uable. It  gives  security  for  the  *  debt  by 
liens  or  an  appeal  bond.  The  construction 
here  contended  for  would  work  serfous  detri- 
ment to  that  right  of  the  creditor,  as  it 
would  destroy  the  security  for  the  time  be- 
ing and,  in  some  cases,  forever.  Nor  does 
it  accord  with  settled  rules  of  construction. 
Allowing  an  election  to  the  defendant,  and 
not  withholding  jurisdiction,  except  upon 
condition,  the  statute,  in  strict  and  definite 
terms,  fixes  the  time,  place,  and  manner  of 
defeating  it  by  such  election.  Having  thus 
expressed  one  thing,  can  the  Legislature  be 
supposed  to  have  intended  other  and  addi- 
tional things  of  similar  kind?  The  authori- 
ties answer  this  in  the  negative.  Expressio 
unius  est  exclusio  alterlus.  As  a  plea  to  the 
jurisdiction,  the  answer  should  have  been 
rejected. 

[2]  As  setting  up  a  defense  of  title,  it 
could  properly  have  been  filed,  provided  the 
appeal   broadened  the  case  and  conferred 
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upon  the  appellate  court  Jurisdiction  to  try 
the  question  of  title.  This,  too,  would  con- 
flict with  the  terms  of  the  statute,  saying 
the  defendant  shall  not  be  permitted,  in  his 
defense,  to  dispute  the  title  of  the  plaintiff 
to  the  premises  in  question.  That  this  in- 
hibition extends  only  to  his  defense  in  the 
Justice's  court  is  not  sustained  by  the  legis- 
lative terms,  nor  in  accord  with  their  let- 
ter, and  they  are  comprehensive  and  posi- 
tive, obviously  intended  to  fix  the  nature  of 
the  controversy  and  define  its  limits.  And 
this  harmonizes  witn  the  general  legislative 
scheme,  plainly  inhibiting  the  starting  of  a 
title  issue  in  a  Justice's  court.  That  the 
circuit  courts  to  which  appeals  are  taken 
from  Justices  are  courts  of  general  Jurisdic- 
tion, clothed  with  power  to  hear  and  de- 
termine questions  of  title,  signifies  nothing. 
The  mode  of  calling  their  Jurisdiction  into 
activity  is  carefully  prescribed  by  common 
and  statutory  law,  and  does  not  include  en- 
try for  such  purpose  by  an  appeal  from 
the  Judgment  of  a  Justice,  except  in  cases 
falling  within  the  Jurisdiction  of  Justices, 
and,  from  these,  all  issues  of  title  are  care- 
fully excluded,  except  in  certain  cases,  and 
there  the  Judgment  on  such  a  question  is 
expressly  limited  to  certain  purposes  and  not 
permitted  to  bar  title  or  remedy  therefor. 
The  general  scope  and  theory  of  our  practice 
law,  common  and  statutory,  negatives  the 
idea  of  use  of  the  Justice's  court  as  a  door 
for  entry  to  the  circuit  courts  for  trial  of 
issues  not  cognizable  by  the  Justices,  and 
nothing  in  chapter  50  expressly  or  implied- 
ly authorizes  it  The  provisions  in  section 
169,  authorizing  amendment  of  the  plead- 
ings after  the  appeal,  to  meet  the  require- 
ments of  substantial  Justice,  admission  of 
all  lawful  evidence  in  relation  to  the  mat- 
ter in  difference  between  the  parties,  wheth- 
er produced  before  the  Justice  or  not,  and 
determination  without  reference  to  the  Judg- 
ment of  the  Justice  on  principles  of  law  and 
equity,  contain  no  Intimation  of  intent  to 
alter  the  nature  or  scope  of  the  controver- 
sy.   Every  word  found  in  them  has  ample 


room  for  operation  and  effect  without  al- 
teration of  the  general  character  of  the  case 
after  appeal.  This  gives  vitality  and  force 
to  the  words  used  without  innovation  upon 
positive  rules  of  practice  and  the  general  Ju- 
dicial scheme,  and  a  construction  that  does 
so  innovate  is  not  permissible.  The  mean- 
ing of  words  will  be  restrained  to  avoid  such 
a  result,  unless  the  legislative  intent  is  so 
plain  as  to  leave  no  room  for  doubt  Reeves 
v.  Ross,  62  W.  Va.  7,  57  8.  E.  284;  Coal  & 
Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  129,  67  S. 
EL  613.  Limitation  of  the  case  on  appeal 
to  its  general  scope  before  the  Justice  har- 
monizes also  with  the  following  decisions, 
declaring  lack  of  Jurisdiction  on  appeal,  con- 
sequent upon  lack  thereof  in  the  Justice's 
court  Richmond  v.  Henderson,  48  W.  Va. 
889,  37  S.  E.  653;  Hughes  v.  Mount  23  W. 
Va.  130,  affirming  a  dismissal  by  the  circuit 
court  in  a  case  in  which  the  Justice  should 
have  done  so. 

The  statutes  governing  the  practice  in 
Kansas  and  New  York  differ  from  ours.  In 
the  former  state,  cases  in  which  questions 
of  title  arise  are  certified  by  the  Justice, 
under  express  statutory  authority,  to  the 
appellate  court  for  triaL  The  New  York 
statute  now  provides  that  the  proceedings 
in  the  appellate  court  shall  be  the  "same  as 
if  the  action  had  commenced  in  the  appel- 
late court"  except  as  otherwise  provided. 

As  there  were  two  separate  and  distinct 
causes  of  action*  when  these  proceedings 
were  begun  before  the  Justice,  there  was  no 
splitting  of  a  single  cause  for  two  actions. 
The  action  for  the  amount  of  the  first  note 
was  commenced  before  any  right  of  action 
on  account  of  the  second  accrued.  The 
small  claim  for  damages  seems  to  have  been 
made  twice,  rather  than  split  into  two  parts. 
At  any  rate,  there  was  no  splitting  of  a 
single  demand  beyond  the  Jurisdiction  of  the 
Justice. 

The  Judgment  of  dismissal  will  be  revers- 
ed, the  objection  to  the  answer  of  title 
sustained,  said  answer  stricken  out  and 
the  cases  remanded  for  trial. 
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(ice  n.  c.  348) 

ABELL  ▼.  THORNTON  LIGHT  &  POW- 
ER GO. 

(Supreme  Court  of  North  Carolina,     May  8, 

1912.) 

Justices  of  the  Peace  (J  161*)— Appeal- 
Docketing  Case  ob  Appeal. 

Where  the  judgment  of  a  justice  of  the 
peace  is  rendered  more  than  10  days  before  the 
term  of  the  superior  court  to  which  an  appeal 
is  taken,  the  return  must  be  made  to  that  term, 
and  appellant  must  use  proper  diligence  to  see 
that  the  case  is  properly  entered  on  the  docket, 
and,  where  it  is  not,  he  loses  his  appeal,  unless 
he  takes  such  steps  as  are  necessary  to  have  it 
,  done  at  that  term,  and  where  appellant,  who 

Said  the  justice  his  fees,  but  who  did  not  ten- 
er  the  fee  for  docketing,  was  informed  by  the 
clerk  that  the  appeal  had  not  been  docketed,  he 
must  take  steps  to  procure  a  docketing,  though 
the  clerk  erroneously  informed  him  that  the 
return  was  not  in  his  office. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  592-599,  601, 602,  604; 
Dec.  Dig.  |  161.*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Catawba 
County;  Foushee,  Judge. 

Action  by  Louis  R.  Abell  against  the 
Thornton  light  &  Power  Company.  From  a 
Judgment  dismissing  an  appeal  from  a  judg- 
ment rendered  by  a  justice  of  the  peace  for 
plaintiff,  defendant  appeals.    Affirmed. 

Chaa.  L.  Sykes,  for  appellant  A.  A. 
Whltener,  for  appellee. 

WALKER,  J.  Action  for  goods  sold  and 
delivered,  tried  before  a  justice  of  the  peace, 
May  16,  1911,  when  judgment  was  rendered 
for  the  plaintiff.  Notice  of  appeal  given  at 
once  by  defendant,  and,  as  defendant  al- 
leges, the  fee  for  docketing  appeal  was  paid. 
On  July  7,  1911,  defendant  Inquired  of  jus- 
tice .if  case  had  been  sent  up  and  docketed, 
who  answered  that  it  bad  not  been  returned 
to  court  because  fees  were  not  paid.  The 
fee  was  then  paid,  with  a  request  that  re- 
turn be  sent  up  and  docketed,  so  that  the 
case  would  stand  for  hearing  at  the  next 
term,  which  commenced  on  July  10,  1911. 
The  justice  immediately  made  out  the  re- 
turn, and  delivered  it  to  the  clerk  of  the 
superior  court,  who,  by  inadvertence,  mis- 
placed It,  so  that  it  could  not  be  found  at 
July  term.  The  case  was  not  docketed  at 
that  term,  nor  was  there  any  motion  to 
docket,  nor  any  application  for  a  recordarl 
No  action  was  taken  at  July  term.  The  re- 
turn of  the  justice  to  the  appeal  was  found 
by  the  clerk  about  October  1,  1911,  and  the 
case  was  then  docketed;  the  next  term  be- 
ing the  one  which  commenced  on  the  80th 
day  of  that  month,  at  which  term  the  plain- 
tiff moved  to  dismiss  the  appeal.  The  mo- 
tion was  granted  and  defendant  appealed. 
There  Is  no  error  in  this  ruling.  Ballard  v. 
Gay,  108  N.  C.  644,  13  S.  E.  207.  The  case 
is  governed  in  every  respect  by  Peltz  v. 
Bailey,  157  N.  C.  166,  72  S.  E.  978,  and  the 


cases  therein  cited.  This  court  referred  in 
the  opinion  delivered  by  the  Chief  Justice 
in  Peltz  v.  Bailey  to  the  case  of  Davenport 
v.  Grissom,  118  N.  C.  88,  18  S.  E.  78,  and 
held,  under  the  authority  of  that  case  and 
others,  that  "an  appeal  from  the  judgment 
of  a  justice  of  the  peace,  rendered  more  than 
10  days  before  the  next  ensuing  term  of  the 
superior  court,  should  be  docketed  at  that 
term,  and  an  attempted  docketing  at  a  sub- 
sequent term  is  a  nullity;  hence  that  such 
appeal  was  not  in  the  superior  court,  and 
the  plaintiff  could  not  take  a  nonsuit  The 
judge  properly  held  that  he  'had  no  discre- 
tion to  permit  the  appeal  to  be  docketed  at 
a  subsequent  term  to  the  one  to  which  it 
should  have  been  returned.  The  appellant 
had  his  remedy  (if  in  no  default)  by  an  ap- 
plication for  a  recordarl  at  the  first  ensuing 
term  of  the  superior  court  after  appeal  tak- 
en. Boing  v.  Railroad,  88  N.  C.  62.'  This 
case  has  been  cited  since  with  approval 
Pants  Co.  v.  Smith,  125  N.  C.  688  [34  S.  B. 
552] ;  Johnson  v.  Andrews,  132  N.  C.  380  [48 
S.  E.  926];  Johnson  v.  Reformers,  135  N. 
C.  886  [47  S.  E.  463] ;  Blair  v.  Coakley,  136 
N.  C.  407  [48  S.  E.  804] ;  MacKenzle  v.  De- 
velopment Co.,  151  N.  C.  278  [65  S.  E.  1003]." 
The  case  of  Davenport  v.  Grissom,  118  N.  C. 
88,  18  S.  E.  78,  seems  to  be  directly  against 
the  contention  of  the  appellant 

It  is  supposed  that  this  case  bears  a  close 
resemblance  to  Johnson  v.  Andrews,  182  N. 
C.  880,  43  S.  E.  926,  but  we  do  not  think  so. 
The  facts  of  the  two  cases  are  materially 
different  Johnson  v.  Andrews  is  distin- 
guished by  the  Chief  Justice  in  MacKenzle 
v.  Development  Co.,  supra,  and  Peltz  v. 
Bailey,  supra,  from  those  cases  and  the 
others  we  have  cited.  It  rests  upon  its  own 
peculiar  facts.  In  that  case  the  appellant 
bad  done  all  that  the  law  required  of  him, 
and  he  was  misled  by  a  statement  of  the 
clerk,  made,  as  it  turned  out  inadvertently, 
but  not  less  positively,  that  the  appeal  had 
been  docketed,  when,  in  fact  it  bad  not 
been.  We  held  this  to  be  excusable,  as  the 
failure  to  docket  was  the  fault  of  the  clerk, 
and  appellant  proceeded  thereafter  without 
laches  in  ignorance  of  the  true  situation. 
But  no  such  case  is  presented  here.  The  ap- 
pellant, it  Is  true,  paid  the  justice  his  fee, 
and  requested  him  to  make  return  to  the 
appeal,  which  he  did.  Appellant  did  not 
tender  the  fee  for  docketing  to  the  clerk. 
He  inquired  of  him  if  he  had  docketed  it 
and  was  told  that  it  had  not  been,  nor  had 
the  return  been  received.  This  was  both  be- 
fore the  July  term  and  during  the  term,  and 
appellant  had  ample  time  to  supply  the 
missing  document  The  clerk  was  mistaken 
as  to  the  fact  and  the  return  was  in  his 
office,  but  he  was  not  mistaken  when  he  told 
the  appellant  that  the  appeal  had  not  been 
docketed,  and,  when  informed  of  the  fact  it 
was  the  plain  duty  of  the  appellant  to  see 
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that  it  was  docketed  at  that  term.  But  he 
took  no  steps  by  applying  to  the  justice  for 
another  return,  or  by  filing  a  verified  copy, 
under  leave  of.  the  court,  or  by  application 
lor  a  recordari,  or  in  any  other  way.  This 
was  not  such  diligence  on  his  part  as  the 
law  required  of  him.  In  Johnson  v.  Andrews 
the  appellant  believed  that  the  appeal  had 
been  docketed,  as  he  had  been  so  informed* 
by  the  clerk,  while  in  this  case  the  appellant 
knew  that  his  appeal  had  not  been  docketed, 
and  was  not  likely  to  be,  as  the  clerk  had 
so  told  him,  and  he  did  not  move  in  the 
matter.  These  facts  differentiate  the  two 
cases.  In  Johnson's  Case  the  appellant  did 
all  that  prudence  required  of  him,  but  in 
this  case  he  failed  to  do  so. 

The  result  of  the  decisions  is  that  where 
the  judgment  is  rendered  by  the  justice 
more  than  ten  days  before  the  term  of  the 
superior  court,  to  which  the  appeal  is  taken, 
the  return  must  be  made  to  that  term,  and 
it  is  the  duty  of  the  appellant  in  the  use 
of  proper  diligence  to  see  that  the  case  Is 
properly  entered  upon  the  docket,  and,  if  it 
Is  not,  he  loses  his  appeal,  unless  he  ap- 
plies at  that  term  for  a  recordari,  or  takes 
such  other  steps  as  are  necessary  to  have 
it  done.  After  the  return  term,  the  judge 
has  no  discretion,  which  he  can  exercise  in 
his  favor.  Johnson  v.  Andrews  was  an  ex- 
ceptional case,  but  this  is  not 

No  error. 

BROWN,  J.  (dissenting).  I  differ  with  my 
Brethren  in  the  conclusion  that  the  defend- 
ant appellant  has  been  guilty  of  any  laches 
by  which  he  has  forfeited  the  right  to  have 
his  appeal  docketed  in  the  superior  court  of 
Catawba  county  and  tried  de  novo.  The  cause 
was  tried  by  a  justice  of  the  peace  on  the 
16th  of  May,  1911.  The  defendant  appealed 
to  the  superior  court  On  the  7th  of  July, 
1911,  the  defendant's  attorney,  having  duly 
appealed  in  open  court  and  given  notice  of 
appeal,  paid  the  justice  of  the  peace  his  fee 
of  30  cents  for  sending  up  the  transcript  of 
appeal.  The  justice  of  the  peace  on  the  7th 
day  of  July,  1911,  made  his  return  to  the 
notice  of  appeal,  and  delivered  the  tran- 
script to  the  clerk  of  the  superior  court  It 
is  admitted  that  the  said  transcript  was  in 
the  clerk's  hands  on  the  said  date,  and  that 
by  inadvertence  he  failed  to  place  it  upon  the 
trial  docket,  or  calendar,  in  time  to  be  heard 
at  the  court  which  convened  on  the  10th  day 
of  July. 

I  do  not  think  that  this  case  is  governed  by 
the  rule  laid  down  in  Peltz  v.  Bailey,  72  S. 
E.  978.  In  this  case  the  defendant  could 
not  properly  apply  for  recordari  at  the  July 
term  of  Catawba  superior  court  for  the  rea- 
son that  the  justice  of  the  peace  had  already 
filed  the  record  and  transcript  with  the  clerk 
of  the  court  and  the  defendant  had  a  right 
to  suppose  that  the  clerk  had  discharged  his 
duty  and  entered  it  upon  the  trial  calendar. 


I  am  of  opinion  that  when  the  appellant  dis- 
charges every  duty  required  of  him  by  law, 
and  causes  the  transcript  of  the  appeal  to  be 
delivered  to  the  clerk  of  the  superior  court, 
and  pays  all  of  the  legal  fees,  the  appeal  is 
to  all  intents  and  purposes  then  and  there 
docketed  in  contemplation  of  law,  and  the 
court  will  not  permit  a  litigant  to  be  prej- 
udiced by  the  inadvertence  of  the  clerk  in 
failing  to  place  the  appeal  upon  the  trial 
calendar. 

It  is  found  as  a  fact  that  if  the  appeal  had 
been  placed  upon  the  trial  calendar  at  the 
July  term,  1911,  it  could  not  have  been  tried 
on  account  of  the  crowded  condition  of  the 
docket  and  that  it  could  not  have  been 
reached  for  a  hearing  at  that  term.  The  de- 
fendant was,  therefore,  excusable  in  not  ex- 
amining the  trial  calendar  to  see  if  his  ap- 
peal had  been  placed  upon  it  for  he  had  a 
right  to  suppose  that  the  clerk  had  perform- 
ed his  duty  in  all  respects.  I  think  that  the 
disposition  of  this  case  is  directly  antago- 
nistic to  the  decision  of  this  court  in  Johnson 
v.  Andrews,  132  N.  C.  377,  43  S.  E.  926,  in 
which  it  is  held  that  where  an  appellant 
pays  the  fees  for  the  return  and  docketing 
of  an  appeal  from  a  justice  of  the  peace,  the 
appeal  will  not  be  dismissed  for  the  failure 
of  the  clerk  of  the  superior  court  to  docket 
the  same.  In  that  case  Mr.  Justice  Walker 
well  says:  "It  appears  that  the  counsel  for 
the  defendant  did  everything  that  the  law 
requires  of  him  or  his  client  He  caused  the 
return  to  (he  notice  of  appeal  to  be  made  by 
the  justice,  and  paid  the  fee  therefor  with- 
in the  time  fixed  by  law.  The  return  was 
immediately  filed  with  the  clerk.  His  fee 
for  docketing  the  appeal  was  paid,  and  he 
was  requested  to  docket  it  What  more  could 
counsel  have  done,  or  was  he  required  to  do, 
in  order  to  protect  the  interests  of  his  client 
and  save  his  right  to  have  the  case  heard 
de  novo  in  the  superior  court?  When  he 
caused  the  return  to  be  filed  with  the  clerk, 
and  paid  the  fee  for  docketing,  it  became 
the  duty  of  the  clerk  to  docket  the  appeal, 
and  surely  the  law  will  not  permit  the  de- 
fendant to  be  prejudiced  or  deprived  of  his 
right  to  have  a  trial  in  the  superior  court  by 
any  fault  or  neglect  of  the  clerk,  when  the 
counsel  has  been  vigilant  at  every  stage  of 
the  case,  up  to  the  very  point  where  his  duty 
ended,  and  that  of  the  clerk  began."  I  know 
of  no  precedent  or  statute  which  requires 
the  defendant  in  this  case  to  examine  the 
trial  calendar  or  docket  at  the  July  term  to 
ascertain  If  the  clerk  had  done  his  duty  and 
docketed  the  appeal  there.  The  defendant 
had  a  right  to  suppose  that  the  clerk  had 
discharged  his  duty,  and  that  if  the  case  was 
reached  upon  the  call  of  the  docket  it  would 
be  tried  in  its  order.  I  do  not  think  a  techni- 
cality like  the  one  insisted  on  in  this  case 
should  be  permitted  to  defeat  the  purposes  of 
justice. 
>  While  the  facts  of  this  case  are  nearly, 
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but  not  exactly,  identical  with  Johnson  v. 
Andrews,  it  is  apparent  that  the  principle 
of  practice  stated  by  Justice  Walker  is 
broad  enough  to  cover  this  case  to  the  extent 
that  the  attorney  or  his  client  should  not  be 
held  responsible  for  the  oversight  of  the 
clerk. 

(159  N.  C.  346) 

BENNETT  v.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.     May  8, 

1912.) 

1.  Death  (|  31*)— Right  of  Action— Right 
op  Widow. 

A  widow,  individually,  has  no  cause  of  ac- 
tion for  the  negligent  death  of  her  husband. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  §§  35-46,  48;  Dec.  Dig.  |  31.*] 

2.  Death  (§  51*) —Pleading  — Compliance 
with  Statute. 

The  provision  of  Revisal  1905.  §  59,  re- 
quiring a  suit  for  death  by  wrongful  act  to  be 
brought  within  a  year  after  decedent's  death, 
need  not  be  pleaded  by  defendant  as  a  statute 
of  limitation;  plaintiff  being  required  to  plead 
that  the  action  was  brought  within  the  time  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  |  68;   Dec  Dig.  |  51.*] 

3.  Parties  (|  59*)  —  Amendments  —  New 
Cause  of  Action. 

Where  a  widow  originally  sued  individually 
for  damages  for  the  negligent  death  of  her  hus- 
band, she  could  not  amend  the  summons  so  as 
to  sue  as  administratrix;  the  allowance  of 
such  amendment  changing  the  entire  character 
of  the  action  and  being  beyond  the  court's 
power. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  |§  90-94,  165;   Dec.  Dig.  ft*  59.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Lyon,  Judge. 

Action  by  Mary  E.  Bennett  against  the 
North  Carolina  Railroad  Company.  From 
an  order  allowing  an  amendment  to  the  sum- 
mons, defendant  appeals.  Reversed,  and  ac- 
tion dismissed. 

O.  F.  Mason  and  Shannonhouse  &  Jones, 
for  appellant    E.  R.  Preston,  for  appellee. 

BROWN,  J.  This  action  was  commenced 
on  the  4th  day  of  July,  1910,  by  the  issuing 
of  a  summons  in  the  individual  name  of 
"Mary  E.  Bennett,  Plaintiff,  v.  North  Caroli- 
na Railroad  Company,  a  Corporation,  De- 
fendant" The  amendment  made  at  spring 
term,  1912,  converted  the  action  Into  one 
brought  by  the  plaintiff  in  her  capacity  as 
administratrix  of  J.  A.  Bennett,  and  it  ap- 
pears from  the  affidavit  upon  which  the  said 
amendment  was  allowed  that  the  purpose  of 
amending  the  summons  is  to  recover  for  the 
alleged  negligent  killing  of  one  J.  A.  Bennett, 
the  plaintiff's  intestate  and  husband. 

[1]  It  is  well  settled  that  the  plaintiff  In- 
dividually had  no  cause  of  action  against  the 
defendant  for  the  alleged  death  of  her  hus- 
band by  reason  of  the  defendant's  negligence. 
This  cause  of  action  arises  solely  out  of  the 


statute  commonly  called  "Lord  Campbell's 
Act."    Revisal  1905,  §59. 

[2]  Under  this  statute,  giving  a  cause  of 
action  on  account  of  the  wrongful  killing  of 
another,  the  provision  that  suit  shall  be 
brought  within  one  year  after  death  is  a  con- 
dition annexed,  and  must  be  proved  by  the 
plaintiff  to  make  out  a  cause  of  action,  and 
is  not  required  to  be  pleaded  as  a  statute  of 
limitation.  This  matter  is  fully  discussed 
in  Gulledge,  Administrator,  v.  8.  A.  L.  Ry., 
147  N.  C.  234,  60  S.  E.  1134,  125  Am.  St.  Rep. 
544;   Id.,  148  N.  C.  568,  02  S.  E.  732.  . 

[3]  It  is  plain  to  us  that  the  effect  of  the 
amendment  is  to  change  the  entire  character 
of  the  action,  and  to  convert  that  which  was 
the  individual  action  of  Mary  E.  Bennett 
into  one  by  her  in  her  representative  capacity 
as  administratrix,  brought  under  the  pro- 
visions of  section  59  of  the  Revisal.  As  the 
surviving  •  widow  cannot  maintain  an  action 
for  the  recovery  of  damages  for  the  negligent 
death  of  her  husband,  it  was  necessary  that 
she  should  sue  in  her  capacity  as  administra- 
trix. Howell  v.  Commissioners,  121  N.  C. 
362,  28  S.  E.  362. 

While  courts  are  liberal  in  permitting 
amendments,  such  as  are  germane  to  a  cause 
of  action,  it  has  been  frequently  held  that 
the  court  has  no  power  to  convert  a  pending 
action  that  cannot  be  maintained  into  a  new 
and  different  action  by  the  process  of  amend- 
ment. Best  v.  Kinston,  106  N.  C.  205,  10  S. 
B.  997;  Merrill  v.  Merrill,  92  N.  C.  657; 
Clendenin  v.  Turner,  96  N.  a  416,  2  S.  E.  51. 
In  the  last  case  it  is  said:  "The  court  has 
no  power,  except  by  consent,  to  allow  amend- 
ments either  in  respect  to  parties  or  the 
cause  of  action,  which  will  make  substantial- 
ly a  new  action,  as  this  would  not  be  to  al- 
low an  amendment,  but  to  substitute  a  new 
action  for  the  one  pending.*' 

In  Hall  v.  Railroad  Co.,  146  N.  C.  345,  59  S. 
E.  879,  this  question  is  discussed  very  fully 
by  Mr.  Justice  Walker,  and  the  court  refused 
to  permit  an  amendment,  whereby  an  admin- 
istrator who  had  qualified  in  North  Carolina 
should  be  permitted  to  come  in  and  take  the 
place  of  one  who  had  qualified  in  Virginia. 
The  court  said:  "The  action  by  the  plaintiff 
as  administrator,  qualified  in  this  state,  is 
deemed  to  have  been  commenced  when  he 
was  made  a  party  to  the  action  as  such  and 
joined  in  the  amended  complaint  Hester  v. 
Mullen,  107  N.  C.  724  [12  S.  E.  447].  Indeed, 
the  court  should  not  have  allowed  the  Amend- 
ment; but  the  plaintiff,  under  his  qualifica- 
tion, as  administrator  in  this  state,  should 
have  been  required  to  bring  a  separate  and 
independent  action." 

We  are  of  opinion,  upon  well-settled  au- 
thority, that  the  amendment  allowed  by  his 
honor  changed  the  entire  character  of  the 
action,  and  was  beyond  the  power  of  the 
court  to  allow.  Ely  v.  Early,  94  N.  C.  1,  and 
cases  therein  cited. 

Reversed,  and  action  dismissed. 
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NORTH  STATE  COTTON  CO.  v.  WILSON 

et  aL 

{Supreme  Court  of  North  Carolina.     May  8, 

1912.) 

Weights  and  Measubes  (|  8*)— Public 
Weigher— Loss  of  Pbopebtt— Liabilities. 
Where  a  town  ordinance  merely  required 
that  an  owner  of  cotton  must  carry  it  to  the 
town  cotton  weigher  to  be  weighed,  a  delivery 
of  cotton  to  such  weigher  was  not  a  bailment; 
and,  though  it  was  lost  after  being  weighed, 
and  the  weigher  had  placed  it  with  other  cot- 
ton on  a  platform,  he  was  chargeable  with  no 
liability,  as  bailee,  which  would  render  him  or 
the  town  liable  to  the  owner  for  such  loss  of 
the  cotton. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  §  10;   Dec  Dig.  $  8.*] 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty;   Biggs,  Judge. 

Action  by  the  North  State  Cotton  Company 
against  R.  N.  Wilson  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
No  error. 

A.  G.  Mangum,  for  appellant  G.  W*  Wil- 
son and  Jones  &  Tlmberlake,  for  appellees. 

CLARK,  C.  J.  The  plaintiff  carried  two 
bales  of  cotton  to  the  defendant  Wilson, 
who  was  cotton  weigher  of  the  town  of  Gas- 
tonia,  duly  appointed.  The  town  ordinances 
required  all  cotton  to  be  weighed.  A  short 
while  after  Wilson  had  weighed  the  cotton, 
he  notified  the  plaintiff  that  the  two  bales 
were  missing.  The  complaint  does  not  allege 
that  either  of  the  defendants  converted  the 
said  cotton,  but  avers  that  they  negligently 
handled  and  dealt  with  the  cotton,  so  that 
it  was  lost. 

The  town  ordinances  are  set  out  in  the 
complaint;  and  it  appears  therefrom  that 
the  cotton  was  not  required  to  be  delivered 
to  the  custody  of  the  cotton  weigher  nor  to 
the  town,  but  merely  that  the  owner  thereof 
should  carry  cotton  to  the  weigher  to  be  duly 
weighed.  There  was  no  bailment  of  the  cot- 
ton, and  none  was  necessary.  Neither  the 
weigher  nor  the  town  assumed  custody  of 
the  cotton,  or  In  any  wise  became  bailee 
thereof.  The  plaintiff  might  well  have  stood 
by  while  his  cotton  was  being  weighed,  and 
immediately  have  taken  it  away.  Neither 
the  weigher  nor  the  town  held  itself  out  as 
bailee,  nor  agreed  to  furnish  warehouse  fa- 
cilities. Their  entire  duty  was  done  when 
the  cotton  was  weighed.  It  was  the  plain- 
tiff's fault  and  at  his  own  risk,  that  he  left 
the  cotton  on  the  platform,  instead  of  taking 
it  away. 

It  is  true  it  is  averred  in  the  complaint 
that  it  was  the  custom  of  the  weigher  to 
tag  the  cotton.  But  there  was  no  require- 
ment in  the  ordinances  to  that  effect;  and 
Wilson  testifies  that  he  did  in  fact  tag  the 
cotton,  and  at  once  rolled  it  back  into  line 
with  the  other  cotton.  However  that  may 
be,  there  is  nothing  in  the  ordinances  or  in 
the  nature  of  the  transaction  which  made 


the  defendants  bailees,  either  gratuitous  or 
otherwise,  of  the  cotton.  The  sole  duty  of 
Wilson  was  to  weigh  it  The  plaintiff  left 
the  cotton  on  the  platform  for  his  own  con- 
venience, and,  as  there  was  neither  charge 
nor  proof  that  the  defendants,  or  either  of 
them,  converted  the  cotton,  there  was  do 
cause  of  action  stated,  and  a  nonsuit  should 
have  been  directed.  It  is  found  in  the  is- 
sues submitted  that  the  cotton  was  received 
solely  for  the  purpose 'of  being  weighed; 
that  it  was  weighed  and  tagged  and  placed 
back  in  the  plaintiff's  row  of  cotton;  and 
that  neither  of  the  defendants  have  convert- 
ed the  cotton. 

If  there  was  any  conflict  in  the  instruc- 
tions to  the  jury,  it  is  immaterial  to  con- 
sider it,  inasmuch  as  upon  the  complaint  and 
evidence  a  nonsuit  should  have  been  di- 
rected. 

No  error. 

(158  N.  C.  157) 

FORNEY  v.  BLACK  MOUNTAIN  H.  CO. 

(Supreme  Court  of  North  Carolina.     May  8, 

1912.) 

Railroads  (|  22*)— Actions  Against  Rail* 
boad— Venue— Personal,  Injuries. 

Under  Revisal  1905,  §  424,  providing  that 
an  action  against  a  railroad  may  be  tried  in  a 
county  adjoining  the  county  in  which  the  cause 
of  action  arose,  plaintiff  could  bring  his  action 
for  personal  injury  in  a  county  adjoining  that 
in  which  he  resided  and  in  which  his  injury  oc- 
curred; and  a  motion  to  remove  the  cause  to 
another  county  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Railroads* 
Cent  Dig.  |§  46-60;   Dec.  Dig.  I  22.*] 

Appeal  from  Superior  Court,  Mitchell 
County;    Foushee,  Judge. 

Action  by  Gus  Forney  against  the  Black 
Mountain  Railroad  Company.  From  a  refus- 
al of  defendant's  motion  to  move  the  cause 
to  another  county,  defendant  appeals.  Af- 
firmed. 

J.  Bis  Ray,  Gillis  B.  Gardner,  and  A.  S. 
Barnard,  for  appellant  J.  W.  Pleas,  for  ap- 
pellee. 

CLARK,  0.  J.  This  is  an  appeal  from  a 
refusal  of  a  motion  to  remove  the  cause  from 
Mitchell  county  to  Yancey.  The  plaintiff  is 
a  resident  of  Yancey  county.  The  defendant 
is  a  railroad  company,  having  its  principal 
place  of  business  in  Yancey,  with  its  line 
partly  in  Mitchell  and  partly  in  Yancey.  The 
cause  of  action  is  a  personal  injury,  which 
occurred  'In  Yancey  county. 

This  case  falls  directly  under  the  proviso 
in  Revisal,  |  424,  that  an  action  against  a 
railroad  shall  be  tried  either  in  the  county 
where  the  cause  of  action  arose,  or  in  the 
county  where  the  plaintiff  resided  at  the 
time  the  cause  of  action  arose,  "or  in  some 
county  adjoining  the  county  in  which  the 
cause  of  action  arose,"  subject  to  the  power 
of  the  court  to  change  the  place  of  trial. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Ind 
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This  application  for  the  change  of  venue 
was  not  made  on  the  ground  of  the  conven- 
ience of  witnesses  or  on  account  of  local  prej- 
udice, which  are  matters  within  the  irre- 
viewable  discretion  of  the  presiding  judge, 
but  upon  the  ground  that  the  proper  venue 
was  in  Yancey  county.  Mitchell  adjoins 
Yancey,  and  under  the  proviso  in  Revisal, 
I  424,  above  quoted,  the  plaintiff  had  his 
election  to  bring  the  action  either  in  Yancey 
or  in  any  adjoining  county.  In  Propst  v. 
Railroad,  139  N.  O.  397,  51  S.  E.  920,  the 
proviso  was  construed,  and  it  was  held  that 
this  section  of  the  Revisal  applied  to  all 
railroads,  both  domestic  and  foreign. 

Under  the  preceding  section  419(1),  an 
action  against  a  railroad  for  setting  out  fire 
must  be  brought  in  the  county  where  the 
land  lies.  Perry  v.  Railroad,  153  N.  C.  117, 
68  S.  E.  1060.  Section  424  provides  for  ven- 
ue "in  all  other  cases,"  with  the  proviso  as 
to  railroads,  which  must  be  construed  as 
applying  to  all  cases  not  provided  for  in  the 
preceding  sections.  Propst  v.  Railroad,  139 
N.  C.  399,  51  S.  E.  920. 

Affirmed. 

(159  N.  C.  327) 

ALLEY   v.    CHARLOTTE   PIPE   &   FOUN- 
DRY CO. 

(Supreme  Court  of  North  Carolina.     May  8, 

1912.) 

3L  Masteb  and  Servant  (K  101,  102*)— In- 
juries to  Servant — Duty  of  Master. 
A  master  must  furnish  his  servant  a  rea- 
sonably safe  place  in  which  to  work,  and  rea- 
sonably safe  and  properly  constructed  appli- 
ances with  which  to  perform  his  duties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  135,  171,  172,  180-184, 
192;    Dec.  Dig.  §f  101,  102.*] 

2.  Master  and  Servant  ($  185*)— Injuries 
to  Servant— Fellow  Servants— Duties  of 
Master. 

A  pipe  moulding  company  is  liable  for  in- 
juries received  by  servants  owing  to  an  explo- 
sion of  an  imperfect  core  made  by  a  fellow 
servant,  for  the  core  maker  represented  the 
master,  and  discharged  a  duty  it  owed  to  its 
servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  385-421;  Dec  Dig.  8 
185.*] 

8.  ma8ter  and  servant  (§  271*)— injuries 
to  Servant— Actions— Evidence. 

In  an  action  by  a  pipe  moulder  injured  by 
the  explosion  of  a  defective  core,  evidence  of 
the  reputation  of  the  master's  core  maker 
showing  him  to  be  incompetent  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  928-931;    Dec  Dig.  § 

271.*] 

4.  Evidence  (|  528*)— Expert  Testimony- 
Personal  Injury. 

In  an  action  by  a  servant  for  injuries  to 
his  foot,  testimony  by  his  attending  physician 
that  the  wound  was  such  that  an  eating  can- 
cer was  liable  to  ensue  is  admissible;  that 
statement  being  equivalent  to  a  statement  that 
such  cancer  was  the  probable  result  of  the 
wound. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  2335-2337;   Dec.  Dig.  |  52a*] 


5.  Damages  (|  178*)— Person al  Injuries— 
Evidence. 

In  an  action  by  an  injured  servant  whose 
foot  was  badly  burned  by  molten  metal,  tes- 
timony by  a  physician  that  an  eating  cancer 
was  liable  to  ensue  is  admissible  as  tending 
to  prove  acute  mental  suffering  which  woula 
necessarily  follow  that  possibility. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  472;   Dec.  Dig.  §  178.*] 

6.  Damages    (§   95*)— Personal   Injuries- 
Measure  of  Damages. 

A  servant  who  sustained  personal  injuries 
through  the  negligence  of  his  master  is  enti- 
tled to  recover  for  loss  of  bodily  or  mental 
powers,  or  for  actual  suffering,  both  of  body 
and  mind,  which  are  the  immediate  and  natu- 
ral consequences  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |8  222-229;    Dec.  Dig.  |  95.*] 

7.  Appeal  and  Error  (|  1033*)— Review- 
Harmless  Error. 

In  an  action  by  a  servant  for  personal  in- 
juries, the  court  charged  that,  if  from  the  evi- 
dence the  jury  found  plaintiff  was  injured  by 
an  explosion  of  a  defective  core  furnished  him 
by  the  defendant,  and  that  the  core  was  con- 
structed by  an  incompetent  and  inefficient  core 
maker  who  the  master  knew  was  incompe- 
tent or  inefficient  or  who  ought  to  have  known 
that  fact,  and  that,  if  they  found  that  this  was 
negligence,  then  they  should  find  for  the  plain; 
tiff,  while  erroneous  in  allowing  the  jury  to 
decide  whether  the  acta  stated  constituted  neg- 
ligence instead  of  charging  them  that  they  did 
constitute  negligence,  was  not  prejudicial  to 
the  master. 

tEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4052-4062;  Dec  Dig.  | 
1033.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County ;  Lyon,  Judge. 

Action  by  F.  W.  Alley  against  the  Char- 
lotte Pipe  &  Foundry  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

« 

These  issues  were  submitted: 

"(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant,  aa  alleged  in  the 
complaint?"    Answer:   "Yes." 

"(2)  Did  the  plaintiff  voluntarily  assume 
the  risk  and  danger  of  being  injured  in  the 
manner  in  which  he  was  injured  as  an  in- 
cident of  his  employment?1    Answer:  "No." 

"(3)  Did  plaintiff,  by  his  own  negligence, 
contribute  to  his  injuries,  aa  alleged  in  the 
answer?"    Answer:  "No." 

"(4)  What  damages,  if  any,  is  the  plaintiff 
entitled  to  recover  of  the  defendant?9  An- 
swer:   "16,000." 

From  the  verdict  and  judgment  the  defend- 
ant appealed. 


Burwell  &  Cansler  and  Davis  &  Davis,  for 
appellant  T.  L.  Klrkpatrlck,  Osborne,  Lu- 
cas Aj  Cocke,  and  Mr.  Miller,  for  appellee. 

BROWN,  J.  The  plaintiff  was  a  pipe 
moulder  for  several  yean  In  defendant's 
foundry.  On  November  28,  1910,  while  en- 
gaged in  moulding,  he  was  injured  by  the  ex- 
plosion of  a  core,  which  caused  a  stream  of 
molten  iron  from  the  arbor  to  strike  plaln- 


^For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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tiff's  foot,  set  his  trousers  afire,  and  serious- 
ly burn  him.  This  core  had  been  made  by 
a  core  maker  named  Nance,  and  furnished  to 
plaintiff  for  use  in  connection  with  the  arbor 
in  moulding.  The  principal  negligence  alleg- 
ed is  in  providing  an  Imperfect  core,  the  de- 
fects in  which  were  not  apparent,  and  in 
providing  an  unskillful  and  deficient  work- 
man to  make  the  core  supplied  to  plaintiff. 
There  are  21  assignments  of  error  set  out  in 
the  record  and  discussed  in  the  briefs.  We 
deem  it  unnecessary  to  review  them  all. 

1.  The  motion  to  nonsuit  was  properly  de- 
nied. It  is  unnecessary  to  discuss  the  doctrine 
of  res  ipsa  loquitur  as  applicable  to  this  case. 
The  plaintiff  need  not  rely  on  it.  There  is  sub- 
stantive evidence  of  negligence 'for  which  the 
defendant  may  properly  be  held  liable.  There 
is  evidence  tending  to  prove  that  plaintiff  was 
injured  by  an  explosion  of  gas  which  drove 
the  molten  iron  out  of  the  arbor  on  plaintiff; 
that  this  arbor  was  made  by  defendant ;  that 
the  explosion  was  caused  by  a  defective  core 
furnished  plaintiff  by  defendant;  that  plain- 
tiff could  not  well  have  discovered  the  de- 
fect; that  the  core  was  made  by  Sam  Nance, 
an  incompetent  and  unskillful  core  maker, 
and  there  was  evidence  that  defendant  had 
full  knowledge  of  Nance's  incompetency  and 
continued  him  as  core  maker  notwithstand- 
ing. There  is  •evidence  from  which  it  may 
be  clearly  Inferred  that  the  core  was  de- 
fective when  it  left  Nance's  hands. 

[1]  It  is  now  elementary  learning  that  the 
master  must  furnish  the  servant  a  reason- 
ably safe  place  to  work  in,  and  reasonably 
safe  and  properly  constructed  appliances  to 
work  with,  consistent  with  the  character  of 
the  work. 

[2]  And  it  is  likewise  true  that  if  the  de- 
fendant, with  full  knowledge  of  Nance's  in- 
competency, continued  to  permit  him  to 
make  cores  for  the  use  of  other  workmen 
employed  in  a  dangerous  business,  the  de- 
fendant is  liable  for  Nance's  negligence,  for 
in  that  particular  Nance  represented  'the 
master,  and  was  discharging  a  duty  the  de- 
fendant itself  owed  to  its  servants.  Tanner 
v.  Lumber  Co.,  140  N.  C.  475,  53  S.  B.  287; 
Barkley  v.  Waste  Co.,  147  N.  C.  585,  61  S.  E. 
565. 

£3]  2.  It  is  contended  that  the  court  erro- 
neously received  evidence  relating  to  Nance's 
reputation  as  a  core  maker.  Three  witness- 
es, found  by  the  court  to  be  experts,  declared 
that  Nance  was  an  incompetent  core  maker. 
One  said  that  he  ripped  through  his  work, 
and  did  not  half  make  his  cores,  rings  In 
them,  and  soft  places.  We  think  it  was 
proper  to  admit  the  opinion  of  experts  upon 
that  disputed  question,  as  well  as  to  put  in 
evidence  Nance's  general  reputation  In  his 
particular  specialty.  Ives  v.  Lumber  Co., 
147  N.  a  306,  61  S.  E.  70.  In  Lamb  v.  Litt- 
man,  132  N.  O.  978,  44  S.  E.  646,  it  is  held 
competent  to  prove  the  reputation  of  a  man's 
special  fitness  for  any  employment  in  which 


he  is  engaged.  Railroad  v.  Jewel,  46  111.  99. 
92  Am.  Dec.  240.  Mr.  Wigmore  says  (sec- 
tion 1894,  Work  on  Evidence):  'Testimony 
to  professional  skill  concerning  professional 
persons  qualified  to  know  is  generally  re- 
garded as  receivable."  As  one  or  several 
acts  of  negligence  would  not  necessarily 
make  a  workman  an  incompetent  servant,  we 
think  the  best  rule  is  that  a  servant  who  is 
familiar  with  the  servant  complained  of,  and 
who  is  competent  to  judge  of  his  competen- 
cy and  the  character  of  his  work,  should  be 
permitted  to  give  his  opinion  of  it. 

[4]  3.  It  is  assigned  as  error  that  the  court 
permitted  the  physician  to  state  that  the 
character  of  the  plaintiff's  wound  was  such 
that  a  sarcoma,  or  eating  cancer,  was  liable 
to  ensue.  We  recognize  the  general  rule  that 
an  expert  physician  testifying  to  the  con- 
sequences of  a  personal  Injury  should  be  con- 
fined to  probable  consequences,  but  in  this 
Instance  we  do  not  think  the'  physician  in- 
dulged in  pure  speculation.  Jones  on  Evi- 
dence, |  378.  The  word  "liable"  is  defined  as 
"exposed  to  a  certain  contingency  more  or 
less  probable."  Webster's  Dictionary.  The 
word  was  used  by  the  witness  In  the  sense 
of  probable,  and  was  doubtless  so  understood 
by  the  Jury.  The  identical  phrase  was  used 
in  Montgomery  v.  Scott,  34  Wis.  339,  and  up- 
held as  a  legitimate  expression  of  opinion  by 
a  medical  expert  In  Kansas  City  v.  Stoner, 
49  Fed.  209,  1  C.  C.  A.  231,  the  court  held 
that  the  plaintiff  was  entitled  to  recover  for 
the  probable  effects  of  the  injury,  even 
though  at  the  time  not  apparent. 

[5]  We  think  the  evidence  competent,  also, 
as  tending  to  prove  acute  mental  suffering 
accompanying  a  physical  injury.  The  lia- 
bility to  cancer  must  necessarily  have  a 
most  depressing  effect  upon  the  injured  per- 
son. Like  the  sword  of  Damocles,  he  knows 
not  when  it  will  fall. 

[6]  This  exception  relates  only  to  the  issue 
of  damages,  and,  if  erroneous,  it  was  of  lit- 
tle consequence,  as  his  honor  laid  down 
clearly  the  correct  rule  of  damage,  as  fol- 
lows: "Plaintiff  is  to  have  a  reasonable  sat- 
isfaction, if  he  is  entitled  to  recover,  for  loss 
of  bodily  or  mental  powers,  or  for  actual 
suffering,  both  of  mind  and  body,  which  are 
the  immediate  and  necessary  consequences  of 
the  injury." 

[7]  4.  The  defendant  excepts  to  the  fol- 
lowing charge:  "Now,  if  you  find  from  the 
evidence,  gentlemen  of  the  jury,  that  the 
plaintiff  was  injured  by  an  explosion  throw- 
ing molten  iron  against  his  foot,  and  that 
said  explosion  was  caused  by  a  defective 
core,  and  you  further  find  that  said  defective 
core  was  furnished  to  the  plaintiff  by  the 
defendant,  and  you  further  find  that  said 
core  was  defective  in  its  construction,  and 
that  it  was  constructed  by  Sam  Nance,  the 
core  maker,  and  you  further  find  that  Sam 
Nance  was  an  incompetent  and  inefficient 
core  maker,  and  you  further  find  from  the 
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evidence  that  the  defendant  knew  that  Sam 
Nance  was  an  incompetent  and  Inefficient 
core  maker,  or  that  it  ought  to  have  known 
that  fact,  and  yon  find  that  this  is  negli- 
gence, under  the  definition  of  negligence  that 
I  have  given  you,  you  will  answer  the  first 
issue  'Yes,'  otherwise  you  will  answer  it 
'No.'"  The  only  fault  to  be  found  in  this 
charge  is  that  his  honor  left  to  the  jury  to 
decide  whether  or  not  all  of  these  facts  con- 
stituted negligence,  when  he  ought  to  have 
charged  that,  if  the  jury  found  these  facts 
to  be  true,  the  defendant  was  guilty  of 
negligence.  This  is  an  error  of  which  the 
defendant  has  no  reason  to  complain.  The 
charge  put  the  burden  of  proof  squarely  on 
the  plaintiff,  and  eliminated  entirely  from 
the  case  any  evidence  of  negligence  arising 
from  the  mere  fact  of  an  explosion  under 
the  res  ipsa  loquitur  doctrine. 

We  think  it  useless  to  discuss  the  remain- 
ing assignments  of  error.  We  have  examin- 
ed them,  and  find  them  without  merit  The 
charge  of  the  court  was  a  full  and  clear  pres- 
entation of  the  case  to  the  jury,  and  as  fa- 
vorable as  the  defendant  could  reasonably 
expect 

No  error. 


(16*  N.  C.  131) 

MURDOCK  ▼.  CAROLINA,  C.  &  O.  R.  CO. 

(Supreme  Court  of  North  Carolina.     May  8, 

1912.) 

1.  Evidence    (5  471*)— Opinion  Evidence— 
Expebt  Testimony. 

In  an  action  for  injuries  to  an  employ e\ 
caused  by  the  bouncing  of  a  rail  which  he, 
with  other  employes,  was  carrying  with  his 
hands,  the  plaintiff  was  properly  permitted  to 
jstate  whether  or  not,  in  carrying  such  a  rail 
with  tongs,  which  he  alleged  should  have  been 
furnished,  it  would  bounce  as  it  did,  as  it  was 
a  statement  from  his  knowledge  and  experi- 
ence, rather  than  an  expression  of  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §5  2149-2185;    Dec  Dig.  ^  471.*] 

2.  Master  and  Servant  (5  270*)— Injuries 
to  Servant— Appliances— Evidence. 

In  an  action  for  injuries  to  a  servant, 
caused  by  the  bouncing  of  it  steel  rail,  for  the 
carrying  of<  which  the  plaintiff.  Alleged  tongs 
should  have  been  furnished,  the  plaintiff  was 
properly  permitted  to  testify  that  /railroad 
tongs  were  approved  and  in  general  use. 

[Ed.  Note.—- For  other -cases,  see  Master  and 
Servant,  Cent  Dig.  ft  913-927;  932;  Dec  Dig. 
1270.*] 

3.  New  Trial  (I  168*)— Motion  in  Appel- 
late Court— misconduct  of  Jurob. 

While  a  motion  to  set  aside  a  verdict  for 
misconduct  of  a  juror  must  ordinarily  be  made 
before  the  trial  court,  it  may,  in  a  civil  cause, 
be  made  for  the  first  time  on  appeal,  where 
the  knowledge  did  not  come  to  the  appellant 
until  after  the  court  below  had  adjourned. 

[Ed.  Note. — For  other  cases,  see  New  Trial 
Cent  Dig.  |§  7,  232,  245,  252,  253,  266,  280, 
284,  286,  291,  292,  294,  296,  303,  305,  318; 
Dec.  Dig.  |  168.*! 

4.  New  Trial  (J  144*)— Misconduct  of.  Ju- 
ror. 

A  court  will  not  set  aside  a  verdict  for 
misconduct  of  a  juror,  where  the  affidavits  of 


the  juror  himself,  filed  by  the'  opposite  party, 
expressly  deny  the  affidavits  filed  in  support 
of  the  motion  and  fully  explain  declarations 
imputed  to  the  juror. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  298;   Dec  Dig.  |  144.*] 

Appeal  from  Superior  Court,  Mitchell  Coun- 
ty;  Foushee,  Judge. 

Action  by  Job  Murdock  against  the  Caro- 
lina, Clinchfield  &  Ohio  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   No  error. 

J.  C.  Biggs,  for  appellant  Charles  E. 
Greene  and  Black  &  Wilson,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  for  per- 
sonal injury.  There  was  evidence  that  the 
plaintiff  and  others  were  engaged  in  carry- 
ing, with  their  hands,  heavy  steel  rails, 
weighing  about  850  pounds  each.  Under  the 
direction  of  a  foreman,  they  were  required 
to  do  this,  causing  them  to  walk  sideways. 
The  plaintiff  alleges  that  if  steel  tongs  had 
been  furnished  the  rails  could  have  been  car- 
ried much  more  conveniently,  and  when 
laid  down  would  not  have  bounced  and  have 
Injured  him ;  this  being  the  manner  in  which 
he  was  hurt. 

[1]  The  first  exception  is  that  the  plain- 
tiff was  allowed  to  state  whether  or  not,  In 
placing  a  rail  with  tongs,  the  rail  would 
bounce.  This  was  not  an  opinion  of  the 
witness,  but  a  fact  which  he  stated  from  his 
own  knowledge  and  experience;  and  the 
question  was  competent  Burney  v.  Allen,  127 
N.  C.  476,  37  S.  E.  501 ;  State  v.  McDowell, 
129  N.  C.  523,  39  S.  B.  840;  Brltt  v.  Rail- 
road, 148  N.  C.  37,  61  S.  E.  601. 

[2]  The  second  and  third  exceptions  are 
because  the  plaintiff  was  allowed  to  testify 
that  railroad  tongs  were  approved  and  in 
general  use.  Orr  v.  Telegraph  Co.,  130  N.  C. 
627,  41  S.  E.  880;  Rushing  v.  Railroad,  149 
N.  O.  160,  62  S.  B.  890.  In  Bailey  v.  Mead- 
ows Co.,  154  N.  C.  72,  69  S.  E.  747,  Brown, 
J.,  says:  "It  is  not  necessary  that  the  plain- 
tiff should  prove  that  such  tongs  are  used 
on  every  railroad;  but  the  fact  that  they 
are  in  use  on  three  railroad  systems  is  suf- 
ficient evidence  to  justify  the  jury  in  finding 
that  they  were  In  general  use*"  Indeed,  It 
ought  hardly  to  call  for  proof  that  it  was 
negligence  not  to  furnish  an  appliance  so 
long  in  use  and.  so  well  known.  Orr  v.  Tele- 
graph Co.,  132  N.  C.  691,  44  8.  B.  401.  The 
exceptions  for  refusal  to  nonsuit  do  not  need 
to  be  discussed. 

[3, 4]  The  defendant  moved  in  this  court  to 
set  aside  the  verdict  for  misconduct  of  a 
Juror.  This  motion,  like  that  for  a  new. 
trial  for  newly  discovered  testimony,  must 
ordinarily  be  made  before  the  trial  court; 
but  there  is  an  exception;  though  in  civil 
cases  only  (State  v.  Lilliston,  141  N.  C.  865, 
54  S.  E.  427,  115  Am.  St  Rep.  705),  when 
the  knowledge  does  not  come  to  the  appel- 
lant till  after  the  court  below  has  adjourn- 


*For  other  cases  see  same  topic  and  sectJoii.NUMBBJR  In  Dec.  J)lg.  ft  Am.  Dig.  JC*y  No.  Series  ft  JUp'r.Ind 
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ed.  Turner  t.  Davis,  182  N.  G.  187,  43  S.  E. 
637,  and  cases  there  cited  It  Is  true  those 
cases  were  where  the  new  trial  was  asked 
on  the  ground  of  newly  discovered  testi- 
mony; but  the  same  principle  must  apply 
in  a  case  of  this  kind.  Upon  reading  the  af- 
fidavits, we  find  that  the  affidavits  of  the 
appellant  are  denied  and  the  declarations  im- 
puted to  the  Juror  are  fully  explained  in  the 
affidavit  of  the  Juror  himself,  which  is  filed 
by  the  appellee.  As  in  motions  for  newly 
discovered  testimony,  it  would  serve  no  pur- 
pose to  discuss  the  evidence,  but  the  court 
will  simply  render  its  decision.  Brown  v. 
Mitchell,  102  N.  G.  367,  9  S.  E.  702,  11  Am. 
St.  Rep.  748;  Herndon  v.  Railroad,  121  N.  G. 
498,  28  S.  E.  144,  and  cases  there  cited; 
Crenshaw  v.  Railroad,  140  N.  G.  193,  52  S. 
B.  731.  The  motion  is  denied. 
No  error. 

(169  N.  a  1») 

In  re  MILLER'S  WILL. 

(Supreme  Court  of  North  Carolina.     May  8, 

1912.) 

1.  Wills    (I   647*)— Deeds— Conditions   in 
Restraint  of  Mabriage. 

A  condition  subsequent  annexed  to  an  es- 
tate or  interest  definitely  conveyed  in  general 
restraint  of  marriage,  without  limitation  as 
to  time  or  person  will,  as  a  general  rule,  be 
disregarded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8$  1533-1538;    Dec  Dig.  §  047.*] 

2.  Wills    (|   647*)— Deeds— Conditions   in 
Restraint  of  Mabbiagb. 

Where  an  estate  by  the  terms  of  its  ere* 
ation  is  so  limited  as  to  terminate  on  the  mar- 
riage of  the  devisee  without  any  entry  or  other 
action  by  the  grantor,  the  limitation  is  or- 
dinarily not  void  as  being  in  restraint  of  mar- 
riage. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  1533-1538;    Dee.  Dig.  §  647.*] 

3.  Wills  (|  647*)— Devise— Conditions  ob 
Limitations. 

In  determining  whether  a  provision  ter- 
minating a  devise  upon  the  devisee's  marriage 
is  a  condition  in  restraint  of  marriage  or  a 
limitation,  the  fact  that  there  was  a  limitation 
over  to  some  third  person  should  be  given  foil 
weight 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f§  1533-1538;    Dee.  Dig.  §  647.*] 

4.  Wills    (|    647*)—  Conditions    in    Re- 
straint of  Mabbiagb  ob  Limitation, 

Testator,  owning  a  small  tract  of  land  on 
which  he  and  his  wife  and  daughter  lived,  de- 
vised it  to  the  wife  and  daughter  during  their 
natural  lives,  with  a  provision  that  if  either 
or  both  married,  the  devise  should  become 
void.  On  the  death  or  marriage  of  both,  the 
property  was  devised  to  a  son*  Held  that,  al- 
though testator  had  used  apt  words  of  condi- 
tion, his  purpose  and  intent  was  to  provide 
a  home  for  the  widow  and  daughter  while 
they  lived  or  remained  unmarried,  and  not  to 
prevent  their  marriage;  and  hence  the  limita- 
tion over  in  case  of  their  marriage  was  not  a 
condition  subsequent  in  restraint  of  marriage, 
but  a  valid  limitation. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  88  1533-1538;    Dec,  Dig.  §  647.*] 


Appeal-  from  Superior  Court,  Mecklenburg; 
County;   Lyon,  Judge. 

Action  for  the  construction  of  the  will 
of  R.  C.  Miller.  From  a  judgment  for  Mary 
E.  Miller,  John  Miller  and  wife  appeal.  Re- 
versed. 

It  was  made  to  appear  that  R.  C.  Miller 
died  in  said  county  on  the  5th  day  of  October, 
1902,  having  duly  made  his  last  will  and 
testament,  leaving  him  surviving  his  widow, 
Margaret  E.  Miller,  a  daughter,  Mary  EL 
Miller,  and  a  son,  John  L.,  who  bad  a  wife, 
Lucy,  living  and  several  children,  all  of 
whom  are  parties;  that  the  widow  of  the 
testator,  Margaret  E.,  died  August  22,  1908, 
without  having  remarried;  that  the  daugh- 
ter, Mary  E.,  lived  with  her  father  and 
mother  on  the  tract  of  land  until  they  died, 
and  afterwards,  until  18th  of  April,  1911* 
when  she  was  married  to  Charl  s  F.  Smith, 
with  whom  she  is  now  living  as  his  wife; 
that  Mary  E.  Miller,  now  Smith,  continued 
in  possession  of  the  tract  of  land,  receiving 
the  rente  and  profits  until  May  1st  when* 
John  L.  Miller  went  into  possession  and  con- 
trol and  received  rents  and  profits  until  Jan- 
uary 1,  1912,  and  holds  same  to  the  amount 
of  $70,  and  since  January  1,  1912,  the  prop- 
erty has  been  leased  and  the  lessees  with- 
hold the  rents  pending  the  controversy. 

In  his  last  will  and  testament  R.  C.  Mil- 
ler made  disposition  of  this  property  as  fol- 
lows: 

"I,  R.  C.  Miller,  of  the  State  and  County 
above  mentioned,  being  in  sound  mind,  and 
knowing  the  uncertainty  of  all  earthly  af- 
fairs, do  herein  publish  and  declare  this  my 
last  Will  and  Testament  vis.:  I  direct  my 
Executor  hereinafter  mentioned  to  give  me 
fitting  burial  and  pay  all  my  Just  debts. 

"Art  L  I  give  and  bequeath  to  my  wife, 
Margaret  E.  Miller,  and  my  daughter,  Mary 
B.  Miller,  the  place  where  I  now  live,  being 
my  entire  landed  estate,  to  hold  with  all  the 
rights  and  privileges  pertaining  thereto,  dur- 
ing their  natural  lives,  but  in  case  either  or 
both  marry  again  this  becomes  void  In 
case  of  the  marriage'  of  one,  the  remaining 
one  will  hold  until  her  death  or  marriage. 

"Art  2.  I  farther  direct  that  at  the  death 
or  marriage  of  both,  the  above  mentioned 
estate  shall  go  to  my  son  John  L.  Miller,  and 
at  his  death  to  his  wife,  Lucy  Miller,  during 
her  life  or  widowhood,  in  case  of  marriage 
or  death  the  property  must  be  equally  di- 
vided between  their  children. 

"Art  8.  After  the  payment  of  my  debts  I 
further  direct  that  my  entire  personal  prop- 
erty remain  as  it  is  in  possession  of  my  wife, 
Margaret  E.  Miller,  and  at  her  death  or  mar- 
riage it  shall  be  equally  divided  between  my 
children  W.  O.  Miller,  Elsie  Houston,  Ana- 
bella  Gillespie  and  Mollie  Miller. 

"Art  4.  I  appoint  my  son,  John  L.  Miller, 
my  Executor  to  this  my  last  Will  and  Testa- 
ment, and  direct  him  to  see  that  every  clause 
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in  the  above  mentioned  be  carried  oat  to  the 
full  letter  of  the  law. 

"[Signed]  R.  G.  Miller." 
The  controversy  la  concerning  the  real  es- 
tate and  the  rents  arising  therefrom  since 
the  marriage  of  Mary  E.  Miller;  John  L. 
and  his  wife  and  children,  devisees,  contend- 
ing that  on  the  marriage  of  Mary  B.  the 
land  In  question  passed  to  them  under  the 
terms  of  the  will,  and  Mary  E.  contending 
that  the  conditions  annexed  to  the  devise  to 
her  were  contrary  to  public  policy  and  void 
as  being  in  general  restraint  of  marriage. 
The  court,  being  of  this  opinion,  entered 
judgment  declaring  Mary  E.  Miller  entitled 
to  the  life  estate  and  the  rents  during  said 
term,  whereupon  John  L.  Miller,  eta*  except- 
•ed  and  appealed. 

Shannonhouse  &  Jones,  for  appellants. 
Stewart  &  McRae,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  question  chiefly  presented  on  this  appeal 
has  been  very  much  discussed  by  the  courts, 
and  there  seems  to  be  a  great  contrariety  of 
decisions  concerning  it 

[1]  Without  attempting  to  explain  or  even 
refer  to  many  of  the  cases  on  the  subject, 
we  consider  it  as  established,  certainly  by 
the  weight  of  authority,  that  where  an  estate 
•or  interest  is  definitely  conveyed,  with  a 
•condition  subsequent  annexed  in  general  re- 
straint of  marriage — that  is,  without  limita- 
tion as  to  time  or  person — the  condition,  as 
-a  rule,  will  be  disregarded.  Watts  v.  Griffin, 
137  N.  C.  572,  50  S.  E.  218;  Otis  v.  Prince 
-et  aL,  10  Gray  (Mass.)  581;  Harmon  v. 
Brown,  58  Ind.  207;  Hopkins  on  Real  Prop- 
■erty,  p.  173. 

[2]  The  principle  does  not  ordinarily  ob- 
tain in  the  case  of  an  estate  upon  limitation 
or  a  conditional  limitation,  where,  by  the 
terms  of  its  creation,  an  estate  is  so  defined 
and  limited  that  it  terminates  of  itself  on 
the  happening  of  the  contingent  event  with- 
out entry  or  other  action  on  the  part  of  the 
grantor  or  his  proper  representative,  an  es- 
tate not  infrequently  instanced  where  a  tes- 
tator has  made  a  devise  or  bequest  in  favor 
of  his  widow  while  she  remains  unmarried. 
Bostick  v.  Blades,  50  Md.  231,  43  Am.  Rep. 
548 ;  Goppage  v.  Alexander  Heirs,  2  B.  Mon. 
<Ky.)  313,  38  Am.  Dec.  158;  Hlbbits  v.  Jack,  97 
Ind.  570,  40  Am.  Rep.  478;  Hotz's  Estate,  38 
Pa.  422,  80  Am.  Dec.  490;  Pringle  v.  Dunk- 
ly  and  Wife,  14  Smedes  &  M.  (Miss.)  16,  53 
Am.  Dec.  110;  Mordecal's  Law  Lectures,  pp. 
521,  522;  4  Kent's  Commentaries,  pp.  125, 
126. 

[3]  Even  though  the  words  used  may  in 
strictness  be  those  of  condition  subsequent, 
if  there  be  a  limitation  over  to  a  third  per- 
son, the  courts  are  inclined  to  consider  it  as 
an  estate  upon  limitation  rather  than  one 
upon  condition.  It  seems  that  this  fact  of  a 
limitation  over  is  only  allowed  as  controlling 


in  cases  of  bequests  of  personalty.  See  notes 
to  case  of  Coppage  Heirs,  supra,  reported  in 
38  Am.  Dec.  159,  but  both  Blackstone  and 
Kent  speak  of  it  as  prevailing  in  devises  of 
realty  also  (4  Kent,  p.  126;  2  Blackstone,  p. 
155);  but  whether  made  determinative  in 
cases  of  real  property  or  Otherwise,  and 
whether  the  facts  bring  the  present  case 
within  the  principle  or  not,  and  we  are  In* 
clined  to  think  they  do  (see  Stillwell  v. 
Knapper,  69  Ind.  558,  35  Am.  Rep.  240),  the 
fact  that  there  is  such  a  limitation  over 
should  always  be  given  full  and  proper 
weight  in  arriving  at  the  mind  and  will  of 
the  testator  and  determining  whether  the 
disposition  made  of  the  property  shall  be 
considered  an  estate  upon  limitation  or  a 
condition  in  terrorem,  void  as  being  in  gen- 
eral restraint  of  marriage. 

[4]  Pursuing  this  suggestion,  there  la  well- 
considered  authority  to  the  effect  that,  al- 
though the  terms  used  may  ordinarily  im- 
port a  condition,  If,  from  a  perusal  of  the 
entire  will  and  the  facts  and  circumstances 
permissible  in  aid  of  a  proper  interpretation, 
it  appears  that  the  testator  intended  to  make 
provision  for  a  beneficiary  while  she  re- 
mained single,  and  that  the  words  were  not 
used  and  intended  as  a  restraint  upon  mar- 
riage, the  qualifying  words  will  be  given  ef- 
fect according  to  testator's  devise  as  Intend- 
ed and  expressed  in  the  will.  Chapin  v. 
Cook,  73  Conn.  72,  46  Atl.  282,  s.  c,  reported 
and  annotated  in  84  Am.  St  Rep.  139- 
149;  Mann  v.  Jackson,  84  Me.  400,  24  Atl. 
886,  16  L.  R.  A.  707,  80  Am.  St  Rep.  358; 
Estate  Margaretta  R.  Holbrook,  213  Pa.  93, 
62  Atl.  868,  2  L.  R.  A.  (N.  S.)  545,  110 
Am.  St.  Rep.  587,  5  Ann.  Cas.  137,  a  position 
approved  in  2  Jarman  on  Wills,  p.  572,  mak- 
ing citations  from  Jones  v.  Jones,  1  Q.  B.  D. 
279;  1  Underhill  on  Wills,  ^  505 ;  Tiedeman 
on  Real  Property,  f  281.  In  the  citation  to* 
Underhill  the  author  says:  "The  authorities 
distinguish  between  a  provision  for  a  lega- 
tee 'until  he  or  she  shall  marry,9  or  'while 
she  is  unmarried/  and  an  estate  upon  condi- 
tion subsequent  terminating  by  the  marriage 
of  the  legatee.  The  distinction  is  largely 
technical,  depending  upon  the  exact  language 
used ;  but  the  test  Is,  'What  was  the  purpose 
of  the  gift?  What  did  the  testator  intend  to 
accomplish?  If  it  is  apparent  from  the  will 
that  he  did  not  Intend  to  prevent  a  marriage 
or  to  condemn  the  legatee  to  a  life  of  celiba- 
cy, but  that  he  Intended  solely  to  provide  for 
her  support  while  unmarried,  and  that  as 
soon  as  she  was  In  a  position  to  be  supported 
by  her  husband,  he  desired  the  provision  to 
cease  and  the  property  to  be  devoted  to 
others,  It  Is  valid.  The  law  will  regard  it  as 
an  estate  upon  limitation,  not  as  an  estate 
upon  condition,  and  the  gift  over  will  go  into 
effect  as  a  conditional  limitation." 

Applying  this,  in  our  opinion  the  control- 
ling principle  on  the  facts  presented,  we  hold 
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the  devise  In  question  to  be  an'  estate  upon 
limitation,  and,  on  the  marriage  of  the 
daughter,  the  estate  passed  to  the  son  and 
his  wife  and  their  children  as  expressed  In 
the  will.  Here  was  a  testator,  owning  a 
small  tract  of  land,  on  which  he  and  his 
wife  and  daughter  had  lived,  and,  from  a 
consideration  of  the  circumstances  and  a 
perusal  of  the  entire  will,  it  was  his  desire 
and  intent  to  provide  a  home  for  his  widow 
and  daughter  while  they  lived  or  remained 
unmarried,  and,  in  case  either  married,  the 
survivor  was  to  hold,  and  on  the  death  or 
marriage  of  both  the  estate  should  go  to  the 
son,  his  wife  and  their  children;  the  design 
evidently  being  that,  if  the  widow  or  daugh- 
ter married,  they  should  thereafter  look  to 
the  husband  for  support  True,  the  testator 
at  first  uses  apt  words  of  condition,  "But, 
in  case  either  or  both  marry  again,  this  be- 
comes void,"  but  he  immediately  adds,  "In 
case  of  the  marriage  of  one,  the  remaining 
one  will  hold  till  her  death  or  marriage," 
showing  that  an  estate  upon  limitation  was 
meant,  and  this  In  connection  with  the  de- 
vise over  to  his  son  for  life  and  then  to  his 
wife  for  her  life  or  widowhood,  and  then  to 
their  children  as  purchasers,  on  principle  and 
authority,  gives  clear  indication  that  the 
qualifying  words  may  not  be  properly  con- 
strued as  words  in  terrorem,  void  because 
intending  to  restrain  marriage,  but  as  a  pro- 
vision for  the  support  of  the  devisees  until 
the  marriage  occurred.  The  case  is  very 
similar  to  that  of  Jones  v.  Jones,  supra,  cited 
by  Mr.  Jarman,  and  finds  support,  also,  in 
Martin  v.  Seigler,  32  S.  C.  267,  10  S.  E.  1073. 

There  is  error,  and  this  will  be  certified 
that  judgment  be  entered  for  the  ultimate 
devisees. 

Reversed. ' 


(159  N.  C.  340) 
ABERNATHY  v.  SOUTH  &  W.  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  8, 

1912.) 

1.  Limitation  of  Actions  (§  177*)  —  Stat- 
utes—Construction — Intention  of  Legis- 
lature 

Revisal  1905,  §  394,  subd.  1,  provides  that 
no  action  for  damages  or  compensation  for 
right  of  way  or  occupancy  of  lands  by  a  rail- 
way shsll  be  brought,  unless  commenced  with- 
in five  years  after  an '  entry,  or  within  two 
years  after  the  road  shall  be  in  operation. 
When  passed  as  Acts  1893,  c.  152,  the  stat- 
ute contained  a  saving  clause  as  to  persons  un- 
der disability,  and,  in  the  Revisal,  is  included 
in  the  division  dealing  with  limitations.  Held, 
that  the  Legislature  intended  the  section  to 
be  a  statute  of  limitations,  rather  than  a  con- 
dition annexed  to  the  cause  of  action  given  by 
Revisal  1905,  §  2580,  for  compensation  for  a 
right  of  way  taken;  and  it  is  not  necessary 
for  the  plaintiff,  in  such  an  actiont  to  allege 
the  commencement  of  the  proceeding  within 
five  years  after  the  taking  of  the  land. 

lEd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §§  663-666;  Dec.  Dig. 
|  177.*] 


2.  Limitation  of  Actions'  (|  182*)— Pixad- 

in  G-— Necessity 

Under  Revisal  1905,  1 360,  which  provides 
that  the  objection  that  an  action  was  not  com- 
menced within  the  time  limited  can  only  be 
taken  by  answer,  the  objection  that  an  action 
for  compensation  for  lands  taken  for  railroad 
purposes  was  not  commenced  within  five  years, 
as  required  by  Revisal  1905,  §  394,  is  not 
available,  where  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  f|  676-680,  695,  705; 
Dec.  Dig.  |  182.*] 


3.  Eminent    Domain    (f    148*)— Damagi 
Intebebt. 

In  assessing  damages  for  land  taken  by  a 
railroad  company  for  a  right  of  way,  the 
court  properly  considered  the  interest  on  the 
amount  of  compensation  from  the  time  the 
railroad  was  constructed  as  damages,  in  order 
to  ascertain  the  amount  justly  due  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |§  397-399%;  Dec.  Dig. 
§  148.*]  , 

4.  Interest  (|  39*)— Judgments. 

Under  Revisal  1905,  §  1954,  which  pro- 
vides that  the  amount  of  any  judgment  or  de- 
cree, except  the  costs,  rendered  or  adjudged 
in  any  kind  of  an  action  shall  bear  interest 
till  paid,  a  court  properly  allowed  interest 
from  the  date  of  judgment  upon  an  allowance 
for  lands  taken  for  a  right  of  way  of  a  rail- 
road. 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  §§  83-89;   Dec  Dig.  §  39.*] 

5.  Eminent  Domain  (|  153*)— Damages- 
Recovery  of  Entire  Amount— Disposal 
of  Interest  in  Subject- Matter. 

Under  Revisal  1905,  f  2594,  which  pro- 
vides that  when  any  proceedings  of  appraisal 
shall  have  been  commenced  no  change  of  own- 
ership by  a  voluntary  conveyance  or  transfer 
of  the  real  estate,  or  any  interest  therein,  or 
of  the  subject-matter  of  the  appraisal,  shall, 
in  any  manner,  affect  the  proceedings,  a  plain- 
tiff, in  an  action  to  recover  for  land  taken  by 
a  railroad  for  its  right  of  way,  may  recover 
the  entire  amount  of  damage  sustained,  though, 
since  the  institution  of  the  proceedings,  ne 
has  disposed  of  an  interest  therein. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §|  407-416;  Dec  Dig.  f 
153.*]     ' 

Appeal  from  Superior  Court,  Mitchell 
County;   Foushee,  Judge. 

Action  by  P.  H.  Abernathy  against  the 
South  &  Western  Railway  Company.  From 
a  judgment  on  a  report  of  referees,  defend- 
ant appeals.    Affirmed. 

This  is  an  action  which  was  heard  on  ex- 
ceptions to  the  report  of  referees.  The  de- 
fendant railway  company,  without  purchas- 
ing or  condemning  the  same,  entered  upon 
the  land  of  the  plaintiff,  appropriated  the 
same  to  its  own  use  as  a  right  of  way,  and 
constructed  and  is  now  operating  its  rail- 
road across  said  land,  without  ever  having 
compensated  the  plaintiff  therefor.  This  ac- 
tion was  instituted  by  the  plaintiff  before 
the  clerk  of  the  superior  court,  under  Code, 
§  1944  (Revisal,  |  2580),  for  the  purpose  of 
having  assessed  the  compensation  for  the 
right  of  way  taken  by  the  defendant  The 
construction  of  the  road,  as  located  by  de- 
fendant, not  only  deprived  plaintiff  of  a  part 
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•of  his  land,  but,  it  is  alleged,  destroyed  and 
rendered  worthless  a  valuable  mica  mine 
on  the  property.  The  clerk  duly  appointed 
commissioners,  as  provided  by  the  statute, 
^who  viewed  the  property  and  filed  their  re- 
port, as  shown  in  the  record.  To  this  re- 
port, both  parties  excepted  and  demanded  a 
Jury  trial  on  appeal  to  the  superior  court. 
The  defendant,  by  leave  of  court,  amended 
its  answer,  after  the  cause  reached  the  su- 
perior court,  and  denied  the  title  of  the 
plaintiff,  alleging  title  in  the  heirs  of  one 
J.  L.  Rorison.  The  issues  were  then  tried 
before  his  honor,  Judge  Moore,  and  a  jury, 
and  from  a  verdict  and  judgment  for  plain- 
tiff the  defendant  appealed  to  this  court,  and 
obtained  a  new  trial  upon  the  ground  that 
the  court  below  had  committed  error  in  ex- 
cluding certain  testimony,  tendered  by  de- 
fendant on  the  issue  of  title. 

The  cause  again  came  on  to  be  heard  in 
the  superior  court,  and  upon  plaintiff's  de- 
mand for  a  trial  by  jury  the  defendant  mov- 
ed that  the  cause  be  referred.  The  court, 
over  objection  of  plaintiff,  allowed  the  mo- 
tion, and  entered  the  order  set  out  in  the 
record,  referring  the  cause.  Upon  the  com- 
ing in  of  the  report  of  referees,  both  except- 
ed, and  the  matter  was  heard  before  Judge 
Foushee,  who,  after  consideration  of  the 
evidence  and  argument  of  counsel,  modified 
and  confirmed  the  report  of  referees,  and 
from  this  judgment  the  defendant  now  ap- 
peals. 

J.  Crawford  Biggs,  W.  L.  Lambert,  Jas. 
J.  McLaughlin,  and  J.  Norment  Powell,  for 
appellant.  Erwin  &  Newland  and  Merrimon, 
Adams  &  Adams,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  defendant  contended  that 
plaintiff  was  not  entitled  to  recover,  because 
he  had  not  alleged  and  shown  that  this  pro- 
ceeding was  commenced  within  five  years 
after  the  land  had  been  taken  or  entered  up- 
on by  the  defendant,  or  within  two  years 
after  the  road  was  first  operated;  and  reli- 
ance was  placed  upon  Acts  1893,  c.  152, 
brought  forward  in  the  Revisal  as  section 
394  (1),  which  provides  as  follows:  "No  suit, 
action  or  proceeding  shall  be  brought  or 
maintained  against  any  railroad  company 
owning  or  operating  a  railroad  for  damages 
or  compensation  for  right  of  way  or  oc- 
cupancy of  any  lands  by  said  company  for 
use  of  its  railroad,  unless  such  suit,  action 
or  proceeding  shall  be  commenced  within 
five  years  after  said  lands  shall  have  been 
entered  upon  for  the  purpose  of  construct- 
ing said  road,  or  within  two  years  after 
said  road  shall  be  in  operation."  It  was 
argued  that  this  section  should  be  read  in 
connection  with  section  2580  of  the  Revisal, 
as  the  two  relate  to  the  same  subject-matter, 
and,  as  thus  considered,  the  provision  as  to 
the  time  within  which  the  proceeding  must 
be  commenced  is  not  a  statute  of  limita- 
tions, but  a  condition  annexed  to  the  cause 


of  action;,  apd  therefore  it  was  incumbent 
upon  the  plaintiff  to  show  affirmatively  that 
this  proceeding  was  commenced  within  the 
said  period  so  fixed  by  the  statute.  We  can- 
not assent  to  this  proposition.  The  act  of 
1893  (chapter  152),  now  Revisal,  §  394,  con- 
tains a  saving  clause  as  to  persons  under 
disability,  which  shows,  though  perhaps 
not  conclusively,  that  the  Legislature  in- 
tended that  it  should  be  a  statute  of  limita- 
tions. In  addition  to  this,  similar  provisions 
have  been  so  construed  by  this  court.  The 
section  is  not  materially  unlike  that  to  be 
found  in  the  charter  of  the  North  Carolina 
Railroad  Company,  which  was  construed  in 
Vinson  v.  Railroad,  74  N.  C.  513,  and  in 
which  the  following  language  was  used: 
'This  is  a  positive  statute  of  limitations; 
and  it  clearly  bars  the  plaintiff's  action,  un- 
less it  be  saved  by  the  special  circumstances 
relied  upon  by  the  plaintiff  for  that  purpose, 
which  are  stated  in  the  case  agreed,  and 
which  the  reporter  will  set  forth  in  full. 
The  plaintiff  has  not  been  vigilant;  and  if 
he  has  lost  anything  by  sleeping  on  his  rights 
we  can  only  say  the  law  is  so  written." 
That  decision  has  been  since  followed  in 
many  cases.  Railroad  v.  McCaskill,  94  N. 
C.  746;  Gudger  v.  Railroad,  106  N.  C.  481, 
11  S.  B.  515 ;  Dargan  v.  Railroad,  131  N.  C. 
623,  42  S.  E.  797.  The  provision  is  not  like 
that  contained  in  Lord  Campbell's  Act  (Re- 
visal, §  59),  which  was  construed  in  Gulledge 
v.  Railroad,  148  N.  C.  567,  62  S.  B.  732.  As 
it  is  a  statute  of  limitations,  it  should  have 
been  pleaded ;  and,  as  it  was  not,  the  defend- 
ant cannot  now  have  the  benefit  of  it.  Re- 
visal, f  360;  Insurance  Co.  v.  Edwards,  124 
N.  C.  116,  32  S.  B.  404;  Boone  v.  Peebles, 
126  N.  O.  824,  36  S.  E.  193. 

[3,  4]  The  defendant  assigned  as  error  the 
fact  that  the  judge,  in  reducing  the  assess- 
ment of  damages,  as  made  by  the  referee, 
to  $3,000,  stated  that,  in  fixing  this  amount, 
he  had  considered  the  interest  on  the  amount 
of  compensation  from  the  time  the  railroad 
was  constructed,  and  also  allowed  interest 
from  the  date  of  the  judgment  on  said  sum 
of  $3,000.  But  the  court  may  consider  the 
interest  as  part  of  the  damages,  or  in  order 
to  ascertain  the  amount  justly  due  the 
plaintiff.  Patapsco  v.  McGee,  86  N.  C.  350; 
Devereux  v.  Burgwin,  83  N.  C.  490.  Hale  on 
Damages  (section  68,  p.  167)  states  the  rule 
very  broadly,  and  cites  numerous  cases  to 
sustain  it:  4<The  taking  of  property  under 
the  right  of  eminent  domain  is  analogous  to 
a  sale  If  not  agreed  on,  the  damages  are 
assessed  as  of  the  time  of  the  taking,  and 
Interest  on  the  amount  ascertained  is  allow- 
ed as  compensation  for  the  detention  of  the 
money  from  that  time.  The  reason  for  the 
rule  was  well  stated  in  a  Pennsylvania 
case:  'If  the  plaintiff  was  entitled  to  com- 
pensation by  reason  of  her  property  being 
taken  at  a  particular  time,  she  was  certainly 
entitled  to  interest  as  compensation  for  its 
wrongful  detention.    The  company,  as  well 
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as  the  plaintiff,  could  have  had  the  dam- 
ages assessed  as  soon  as  they  pleased  after 
locating  the  road;  and  it  was  no  reason  for 
withholding  compensation  that  its  amount 
was  unknown  or  unascertained.  As  the 
company  was  the  party  to  pay,  it  ought  to 
have  had  the  amount  ascertained,  and  paid 
it  Failing  to  do  so,  It  has  no  right  to  com- 
plain at  having  to  meet  an  incident  of  the 
delay  In  the  shape  of  interest* "  It  is  not 
necessary  that  we  should  go  all  the  way  with 
him,  and  hold  that  interest  is  recoverable 
as  of  right  We  only  hold  that  it  was 
within  the  Judge's  discretion  to  consider  in- 
terest in  estimating  the  damages.  Hale  on 
Damages,  |  67;  Frazer  v.  Carpet  Co.,  141 
Mass.  126,  4  N.  E.  620;  Lincoln  t.  Clafln,  7 
Wall,  132,  139,  19  L.  Ed.  106.  In  the  case 
last  cited,  the  court  held  that  in  cases  of 
tort,  as  trover,  trespass,  and  other  like  ac- 
tions, the  allowance  of  interest  as  damages 
rests  in  the  sound  discretion  of  the  jury. 
Stephens  v.  Koonce,  103  N.  C.  266,  9  S.  E. 
315.  The  Judgment  bears  interest  by  ex- 
press provision  of  the  statute,  whether  the 
cause  of  action  was  fn  tort  or  contract  Be- 
vlsal,  |  1954;  Stephens  v.  Koonce,  supra. 

[6]  The  defendant  assigned  as  error  the 
ruling  of  the  referees  and  the  judge,  in  ap- 
proval thereof,  upon  the  finding  of  fact  that 
the  plaintiff,  Abernathy,  since  the  institution 
of  the  proceeding,  had  conveyed  one-third 
interest  in  the  land  to  L.  A.  Berry,  and  in- 
sisted that  plaintiff  should  therefore  be  per- 
mitted to  recover  only  two-thirds  of  the  com- 
pensation awarded  for  the  land  taken  by  it 
for  a  right  of  way.  Counsel  for  defendant 
relied  upon  Livermon  v.  Railroad,  109  N.  C. 
52,  13  S.  E.  734,  Phillips  v.  Telegraph  Co., 
130  N.  C.  513,  41  S.  E.  1022,  89  Am.  St  Rep. 
868,  and  Beal  v.  Railroad,  136  N.  C.  298,  48 
S.  E.  674,  as  authorities  sustaining  their  con- 
tention; but  an  examination  of  those  cases 
will  disclose  that  in  all  of  them  the  transfer 
of  title  occurred  before  the  proceeding  for  an 
appraisal  or  for  condemnation  had  commenc- 
ed. Our  statute  (Code,  |  1950  [Revisal,  | 
2594]),  provides  as  follows:  "When  any 
proceedings  of  appraisal  shall  have  been  com- 
menced, no  change  of  ownership  by  volun- 
tary conveyance  or  transfer  of  the  real  es- 
tate or  any  interest  therein  or  of  the  sub- 
ject-matter of  the  appraisal  shall  in  any 
manner  affect  such  proceedings,  but  the  same 
may  be  carried  on  and  perfected  as  if  no 
such  conveyance  or  transfer  had  been  made 
or  attempted  to  be  made."  Our  case  is  gov- 
erned by  this  section,  as  the  conveyance  of 
title  to  Berry  was  not  made  until  after  the 
proceeding  had  been  started.  We  are  not  re- 
quired to  consider  what  claim  Berry  may 
have  upon  the  plaintiff,  as  that  matter  is  not 
before  us.  I*.  A.  Berry  is  not  a  party  to 
this  suit 

The  other  exceptions  have  either  been 
abandoned,  or  are  without  merit 

Affirmed. 
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HUMPHRIES  T.  SETTLEMEYER  et  aL 

(Supreme  Court  of  South  Carolina.     May  0* 

1912.) 

1.  Wills  (1 17* )— Bastabds— Righ*  to  Takk 
Undeb  Will  of  Father— Statutes. 

Civ.  Code  1902,  |  2487,  providing  that  if 
one,  being  an  inhabitant  of  or  having  an  es- 
tate in  the  state,  beget  a  bastard,  and  having 
a  wife  or  lawful  children  living,  shall  devise 
or  bequeath  for  the  use  and  benefit  of  the 
bastard  more  than  a  fourth  of  his  estate,  the 
gift  shall  be  void- as  to  the  excess,  deals  only 
with  property  in  the  state;  so  that  the  part 
of  the  father's  estate  within  the  state  which 
the  bastard  can  take  under  his  will  is  unaffect- 
ed by  what  estate  he  has  out  of  the  state,  or 
how  the  will  disposes  of  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  fi  40-42;   Dec  Dig.  f  17.*] 

2.  Wills  (|  17*)  — Right  to  Take  Under 
Father's  Will— Value  or  Devise. 

As  regards  the  question  of  the  value  of 
the  devise  to  testator's  bastard  child,  within 
Civ.  Code  1902,  f  2487,  declaring  void,  as  to 
the  excess,  a  devise  for  the  use  or  benefit  of 
one's  bastard  child  of  more  than  a  quarter  of 
his  estate,  where  he  has  a  wife  or  lawful  child 
living,  the  devise  being  to  the  bastard,  with 
provision  that,  if  she  dies  before  she  is  21 
years  old,  the  devised  property  shall  go  to- 
the  testator's  nephew,  i*/2i  of  the  value  of 
the  fee  simple  of  the  property  is  the  value  of 
the  interest  devised  to  her,  she  being  12  years 
old  at  the  time  of  the  decree,  there  being  no 
evidence  of  the  greater  danger  of  death  during 
the  early  years  of  infancy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  If  40-12;   Dec  Dig.  |  17.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  B.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  Mary  Humphries  against  Nellie 
G.  Settlemeyer  and  her  guardian.  From  the 
judgment,  both  parties  appeal.    Affirmed. 

'  Butler  &  Hall,  of  Gaffney,  for  plaintiff. 
Stanyarne  Wilson,  of  Spartanburg,  for  de- 
fendants. 

WOODS,  J.  [1]  S.  R.  Humphries,  a  resi- 
dent of  North  Carolina,  died  in  1909,  leaving 
valuable  lands  and  considerable  personal 
property  in  that  state  and  several  tracts  of 
land  In  this  state.  By  his  will  he  devised 
and  bequeathed  his  property  to  Mary  Hum- 
phries, his  wife,  Nellie  G.  Settlemeyer,  his 
Illegitimate  child,  and  V.  A.  Humphries,  his 
nephew.  His  heirs  were  his  wife  and  a  num- 
ber of  brothers  and  sisters.  This  action  was 
instituted  by  the  widow  to  have  declared 
null  and  void  all  devises  to  the  bastard  child, 
Nellie  G.  Settlemeyer,  In  excess  of  one-fourth 
of  the  value  of  the  lands  devised,  under  the 
following  statute  of  the  state:  "If  any  per- 
son who  is  an  inhabitant  of  this  state,  or 
who  has  any  estate  therein,  shall  beget  any 
bastard  child,  or  shall  live  In  adultery  with 
a  woman,  the  said  person  having  a  wife  or 
lawful  children  of  his  own  living,  and  shall 
give,  by  legacy  or  devise,  for  the  use  and 
benefit  of  the  said  woman  with  whom  he 
lives  in  adultery,  or  of  his  bastard  child  or 
children,  any   larger  or  greater  proportion 
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of  the  real  clear  value  of  his  estate,  real 
or  personal,  after  paying  of  his  debts,  than 
one-fourth  part  thereof,  such  legacy  or  devise 
shall  be  null  and  void  for  so  much  of  the 
amount  or  value  thereof  as  shall  or  may  ex- 
ceed such  fourth  part'  of  his  real  and  per- 
sonal estate."    Civil  Code  1902,  f  2487. 

The  referee  and  the  circuit  judge  con- 
curred in  holding  that  the  statute  affected 
only  the  lands  in  this  state,  and  that  in  en- 
forcing it  the  lands  in  North  Carolina  were 
not  to  be  taken  into  the  account  There  can 
be  no  doubt  of  the  correctness  of  this  con- 
clusion. The  rule  is  well  established  that 
the  lex  rel  site  controls  the  descent  and  tes- 
tamentary disposition  of  real  property,  and* 
In  view  of  this  rule,  it  must  always  be  con- 
sidered that  there  Is  a  very  strong  presump- 
tion against  any  attempt  by  one  state  or 
nation  to  legislate  with  respect  to  the  rights 
of  even  Its  own  citizens  in  or  concerning 
lands  situated  in  another  state  or  country. 
A  child  may  be  legitimate  under  the  law 
of  one  state  or  country,  and  be  illegitimate 
under  the  laws  of  another.  As  his  right  to 
take  real  estate  depends  upon  the  lex  rel 
site,  he  may  take  land  by  devise  as  a  legi- 
timate In  one  state,  and  as  an  Illegitimate 
be  deprived  of  land  devised  to  him  in  an- 
other state  or  nation.  Even  where  the  test 
of  legitimacy  is  the  same  in  both  states  or 
nations,  the  extent  to  which  an  illegitimate 
may  take  property  devised  varies  widely  in 
different  jurisdictions.  The  public  policy  of 
this  state,  as  expressed  in  Its  statute  law 
is  to  restrict  an  illegitimate's  capacity  to 
take  by  devise  to  one-fourth  of  the  estate 
of  his  father,  but  not  to  extend  the  disabili- 
ty further.  The  public  policy  of  another 
state  may  be  to  allow  #  the  illegitimate  to 
take  the  entire  property  devised  to  him  with- 
out limitation,  or  to  prohibit  him  from  tak- 
ing any  property  devised.  Whether  the  poli- 
cy of  another  state  with  respect  to  property 
subject  to  its  laws  Is  wise  or  not,  or  wheth- 
er it  accords  with  the  public  policy  of  this 
state,  are  questions  not  to  be  discussed  or 
considered  in  the.  courts  of  this  state.  If 
in  ascertaining  the  rights  of  an  illegitimate 
under  the  laws  of  this  state  the  value  of 
land  In  another  state  devised  to  the  illegit- 
imate, and  which  he  may  take  under  the 
law  of  that  state,  is  to  be  added  to  the  value 
of  the  devised  land  in  this  state,  and  then 
subtracted  from  the  one-fourth  of  the  aggre- 
gate, it  is  obvious  that  an  illegitimate  might 
be  deprived  of  all  the  property  devised  to 
him  in  this  state,  when  the  statute  contem- 
plates that  he  may  take  one-fourth;  and,  on 
the  other  hand,  he  might  take  by  devise  the 
entire  land  of  his  father  in  this  state,  if 
the  value  of  land  in  another  state  be  added 
to  the  value  of  lands  in  this  state,  and  the 
illegitimate  be  allowed  to  take  in  this  state 
land  not  exceeding  in  value  one-fourth  of 
the  whole.  It  seems,  therefore,  perfectly  evi- 
dent that  the  statute  of  this  state  should  be 


construed  to  deal  only  with  property  in  this 
state,  and  that  the  courts  of  this  state  have 
no  concern  with  lands  in  North  Carolina. 
Blount  v.  Walker,  28  S.  C  545,  6  S.  E.  558. 

[2]  Another  question  made  by  the  appeal 
is  as  to  the  method  of  valuation  of  the  in- 
terest devised  to  the  illegitimate  child  in 
the  following  clause  of  the  will,  devising  a 
tract  of  335  acres:  "The  aforementioned 
Nellie  G.  Settlemeyer  to  have  possession  of 
said  lands,  tract  No.  4  upon  the  death  of  the 
testator,  and  if  I  die  before  she  Is  21,  my 
nephew  V.  A.  Humphries  is  to  have  control 
of  said  lands  for  her,  to  rent  and  lease  the 
same  and  apply  the  proceeds  of  said  land 
to  the  educating  and  support  of  her,  the 
said  Nellie  G.  Settlemeyer,  who  is  at  this 
date,  one  year,  eight  months  and  thirteen 
days  old,  and  should  she  die  before  21  years 
of  age,  the  foregoing  bequeathed  property 
shall  go  to  V.  A.  Humphries,  my  nephew." 
At  the  date  of  the  decree  Nellie  G.  Settlemey- 
er was  about  12  years  of  age,  and  her  title 
will  fail  If  she  should  die  before  attaining 
the  age  of  21  years.  The  referee  and  the 
circuit  judge  adopted  21  years  from  birth 
as  representing  the  full  fee-simple  value  of 
the  land,  and  we  think  this  was  correct,  be- 
cause the  estate  became  absolute  upon  the 
completion  of  21  years  of  her  life.  Nellie 
having  passed  12  years — that  is  "/si  of  the 
time,  there  remained  to  her  the  risk  of  not 
living  the  remaining  9  years,  V21  of  the 
period.  The  circuit  judge  on  this  basis  took 
"/21  of  the  value  of  the  fee  simple  as  the 
value  of  the  devise  of  tract  No.  4.  Against 
this  finding  counsel  for  the  plaintiff  argued 
that  the  danger  of  death  before  reaching 
21  years  was  greater  in  infancy,  and  had 
decreased  every  year  up  to  the  date  of  the 
decree,  and  therefore  the  value  of  the  inter- 
est in  tract  No.  4  devised  was  at  the  date 
of  the  decree  greater  than  12/ji  of  the  fee- 
simple  value.  This  may  be  true,  but  there - 
was  no  evidence  before  the  court  on  the  sub- 
ject The  mortuary  tables  adopted  by  stat- 
ute (24  St.  at  Large,  p.  96)  commence  with 
the  age  of  10,  and  afford  no  basis  of  ascer- 
taining the  rate  of  decrease  of  risk  of  death 
from  infancy  to  12  and  from  12  to  21  years 
of  age.  As  the  evidence  on  the  subject  did 
not  extend  beyond  the  ascertainment  of  the 
age  of  Nellie,  and  of  the  age  at  which,  if  she 
survived,  the  uncertainty  of  her  taking  would 
end,  and  the  estimate  of  the  value  of  the 
fee  simple,  the  circuit  court  had  no  basis 
for  any  other  conclusion  than  that,  the  value 
of  the  estate  devised  was  equal  to  **/«i  of 
the  value  of  the  fee  simple. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed, 
with  leave  to  the  parties  to  apply  to  the 
circuit  court  for  such  orders  as  may  be 
necessary  for  protection  of  their  interests. 

GARY,  C.  J.,  and  HYDRICK,  and  FRA- 
SER,  JJ„  concur.    WATTS,  X,  disqualified. 
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(11  Ga.  App.  151) 

WARTHEN  v.  STATE.     (No.  4,105.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(SyllobitM  by  the  Court.) 

1.  Witnesses     (8    40*)  —Competency  —  In- 
fants. 

The  "Code  of  this  state  (Civ.  Code  1910,  § 
5862)  declares  that  "children  who  do  not  un- 
derstand the  nature  of  an  oath  are  incompetent 
witnesses,"  and  wherever  a  child  is  offered  as 
a  witness,  it  is  the  duty  of  the  trial  judge  to 
have  a  preliminary  examination  made  of  the 
child,  for  the  purpose  of  deciding  its  compe- 
tency according  to  this  test,  and  where,  on 
such  examination,  it  manifestly  and  clearly 
appears  that  the  child  was  only  eight  years 
old,  had  no  moral  instructions  whatever,  did 
not  know  what  it  was  doing  when  sworn  as  a 
witness  in  the  case,  and  had  no  knowledge 
whatever  of  the  nature  of  an  oath,  it  was  error 
to  permit  the  child  to  testify  as  a  witness, 
over  the  objection  of  the  accused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  97,  98;    Dec.  Dig.  §  40.*] 

2.  Criminal  Law  (8  562*)— Evidence— Suf- 
ficiency—Competency  of  Witness. 

The  conviction  in  the  present  case  resting 
solely  upon  the  evidence  of  a  child  whose  pre- 
liminary investigation  proved  that  it  was  whol- 
ly incompetent  as  a  witness,  because  it  had  no 
knowledge  of  the  nature  of  an  oath,  the  ver- 
dict was  unauthorized,  and  a  new  trial  must  be 
granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1263;   Dec.  Dig.  |  562.*] 

Error  from  City  Court  of  Sandersville ;  E. 
W.  Jordan,  Judge. 

Macon  Warthen  was  convicted  of  crime, 
and  brings  error.    Reversed. 

J.  J.  Harris,  of  Sandersville,  for  plaintiff 
in  error.  J.  E.  Hyman,  Sol.,  of  Sandersville, 
for  the  State. 

HILL,  C.  J.  [1]  The  conviction  of  the 
plaintiff  in  error  rests  solely  upon  the  evi- 
dence of  a  little  negro  child,  eight  years  of 
age.  On  the  preliminary  examination  for 
the  purpose  of  testing  her  competency,  she 
testified  that  she  was  eight  years  old,  that 
it  was  right  to  tell  the  truth  and  not  a  lie, 
and  that  she  was  going  to  tell  the  truth,  and 
that  she  knew  the  difference  between  the 
truth  and  a  lie.  She  further  testified,  on 
cross-examination,  that  she  had  never  been 
to  school  or  Sunday  school,  that  she  did  not 
know  what  it  was  to  swear,  that  she  did 
not  know*  what  an  oath  was,  that  she  did 
not  know  what  she  held  up  her  hand  for 
when  she  was  sworn,  and  did  not  know  that 
she  could  be  put  in  jail  for  not  swearing 
the  truth,  that  her  mother  had  never  told 
her  about  the  devil  or  "bad  man,"  and  that 
she  did  not  know  anything  about  an  oath  or 
what  was  meant  by  it.  She  was  allowed  to 
testify,  over  the  objection  of  the  accused, 
who  insisted  that  the  preliminary  examina- 
tion showed  conclusively  that  she  was  not 
competent,  because  she  did  not  understand 
the  nature  of  an  oath,  and  the  ruling  of  the 
court  permitting  her  to  testify  as  a  witness 
is    the   only   exception    relied   upon   before 


this  court.  Section  5862  of  the  Civil  Code 
of  1910  provides  that  "persons  who  hare  not 
the  use  of  reason,  as  idiots,  lunatics  during 
lunacy,  and  children  who  do  not  understand 
the  nature  of  an  oath,  are  incompetent  wit- 
nesses." The  test,  therefore,  which  the  law 
prescribes  as  to  the  competency  of  a  child 
of  tender  years  to  be  a  witness,  is  knowledge 
by  the  child  of  the  nature  of  an  oath;  and 
if  the  preliminary  examination  of  the  child 
offered  as  a  witness  shows  that  she  has  no 
knowledge  whatever  of  the  nature  of  an 
oath,  the  Code  declares  that  she  la  incompe- 
tent as  a  witness. 

[2]  This  is  one  of  the  safeguards  which 
the  law  provides  in  the  trial  of  criminal 
cases.  It  is  not  a  technicality.  But,  even  if 
it  was,  it  is  a  positive  declaration  of  the 
statute,  and  cannot  be  disobeyed.  No  con- 
viction can  be  legally  had,  except  upon  the 
testimony  of  a  competent  witness,  and  the 
law  declares  who  are  competent  witnesses, 
and  the  orderly  administration  of  Justice  de- 
mands that  there  shall  be  no  relaxation  of  the 
rules  of  law  on  this  subject.  In  this  case  the 
law  declared  that  the  child  was  incompetent 
as  a  witness  to  testify  against  the  accused, 
unless  she  was  shown  by  the  preliminary 
examination  to  know  the  nature  of  an  oath. 
Her  examination  on  this  subject  shows,  be- 
yond question  of  a  doubt,  that  she  had  no 
knowledge  whatever  on  the  subject.  On  the 
preliminary  examination  she  testified  that 
she  knew  the  difference  between  the  truth 
and  a  lie,  and  that  it  was  wrong  to  tell  a 
lie;  but  this  is  not  the  test  which  the  law 
makes  as  to  the  competency  of  witnesses. 
The  test  on  this  ground  is  knowledge  of  the 
nature  of  an  oath,  and  on  this  controlling 
question  she  evince*  no  knowledge  whatever. 
It  is  true  that  this  question  is  largely  in  the 
discretion  of  the  trial  judge.  He  sees  and 
hears  the  child  whose  competency  is  tested, 
and  is  therefore  in  a  much  better  position  to 
form  an  opinion  on  the  subject  than  the  re- 
viewing court,  which  only  has  before  it  the 
written  answers  of  the  child,  and  this  court 
would  not  be  authorized  to  reverse  the  judg- 
ment of  the  trial  court  on  this  question,  un- 
less there  was  manifest  error  or  abuse  of 
discretion.  Webb  v.  State,  7  Ga.  App.  35, 
66  S.  E.  27.  According  to  moral  philosophy, 
truth  is  a  natural  instinct,  and  children  are 
more  apt  to  tell  the  truth  than  a  falsehood ; 
and  it  has  been  held  that  the  jury,  who  see 
the  child,  are  the  best  judges  as  to  whether 
her  testimony  is  entitled  to  credit.  Young 
▼.  State,  122  Ga.  726,  50  S.  E.  996.  Never- 
theless the  courts  must  follow  the  mandate 
of  the  statute,  and  trial  judges  cannot  legal- 
ly permit  children  to  testify  who,  according 
to  the  test  prescribed  by  the  statute,  are  in- 
competent as  witnesses. 

The  preliminary  investigation  in  the  pres- 
ent case  proved  beyond  question  that  the 
child   was   incompetent;    that   she   had  no 
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knowledge  of  the  nature  of  an  oath.  It  Is 
difficult  to  conceive  how  there  could  be 
clearer  and  stronger  proof  of  total  ignorance 
of  moral  responsibility  or  of  the  nature  of 
an  oath  than  was  disclosed  by  the  examina- 
tion of  the  child  in  this  case.'  We  are  there- 
fore compelled,  if  we  give  the  statute  in 
question  any  meaning  at  all,  to  hold  that 
the  trial  judge  erred  in  allowing  the  child 
to  testify.  We  do  this  all  the  more  willingly 
in  the  present  case  because  the  child's  tes- 
timony was  the  only  evidence  implicating  the 
accused,  and  even  by  her  testimony  the  iden- 
tity of  the  accused  was  not  clearly  establish- 
ed. She  first  told  the  prosecutor  that  an- 
other one  of  the  men  who  was  present  on 
the  night  of  the  larceny,  and  who  had  equal 
opportunity  with  the  accused  to  commit  the 
offense,  was  the  guilty  person;  that  she 
saw  this  person  take  his  watch  from  his 
vest  pocket  Subsequently  she  told  the  pros- 
ecutor that  she  was  mistaken  as  to  this,  and 
that  the  person  who  did  take  his  watch  from 
his  pocket  was  the  accused.  If  the  child 
had  been  a  competent  witness,  this  question 
would  have  been  exclusively  for  the  jury; 
but,  since  it  was  shown  by  the  preliminary 
examination  that  she  was  not  a  competent 
witness,  her  testimony  was  manifestly  with- 
out any  probative  value  at  alL 
Judgment  reversed. 

(11  Ga.  App.  187) 

HARRIS  v.  STATE.     (No.  4,093.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court) 

1.  Criminal  Law   (§  262*)— Arraignment— 
Waiver. 

One  placed  on  trial  in  a  criminal  case  will 
be  held  to  have  waived  formal  arraignment, 
unless,  at  the  time  of  entering  his  plea  of  not 
guilty,  he  calls  the  attention  of  the  court  to 
the  fact  that  he  did  not  intend  to  waive  ar- 
raignment. Merely  striking  from  the  printed 
waiver  on  the  back  of  an  accusation  or  indict- 
ment the  words,  "waives  formal  arraignment," 
will  not  entitle  the  accused,  after  verdict,  to 
take  advantage  of  the  fact  that  he  was  not 
formally  arraigned,  when  at  the  time  the  plea 
was  entered  and  before  the  trial  was  begun  the 
attention  of  the  court  was  not  called  to  the 
fact  that  the  accused  had  not  waived  arraign- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  614,  615;  Dec.  Dig.  §  262.*] 

2.  Indictment  and   Information    (|   15*)— 
Abatement— Former  Suit  Pending. 

The  plea  of  former  suit  pending  is  not  ap- 
plicable to  an  accusation  in  a  criminal  case. 
A  trial  and  conviction  or  acquittal  under  one 
accusation  is  a  bar  to  a  trial  under  any  other 
accusation  charging  the  same  offense,  even 
though  such  accusation  may  have  been  pending 
at  the  time  the  trial  was  had. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  Sfi  83-88:  Dec. 
Dig.  §  15.*] 

3.  Criminal   Law    (§   216*)— Warrant   for 
Arrest— Necessity. 

One  present  in  court  for  the  purpose  of 
being  tried  under  a  criminal  accusation  may  be 
placed     on     trial     under    another     accusation  I 


charging'  an  offense  growing  out  of  the  same 
transaction  and  based  upon  a  new  affidavit,  even 
though  no  warrant  for  the  arrest  of  the  ac- 
cused was  issued  based  upon  the  second  af- 
fidavit. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  435-438;  Dec  Dig.  §  216.*) 

4.  Sufficiency  of  Evidence— Grounds  for 
New  Trial. 

The  evidence  warranted  the  verdict,  and 
no  sufficient  reason  appears  for  granting  a 
new  trial. 

• 

( Additional  Syllabus  by  Editorial  Staff.) 

5.  Criminal  Law  (§§  1172,  1169*)— Writ  of 
Error— Review— Harmless  Error. 

Where  a  verdict  finds  accused  guilty  under 
the  second  count,  having  the  effect  of  acquitting 
him  under  the  first  count,  assignments  of  error 
in  the  admission  of  evidence  and  instructions 
relating  to  the  first  count  are  immaterial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §8  3128,  3154,  3157,  3159- 
3163,  3088,  3137-3143;  Dec.  Dig.  §§  1172, 
1169.*] 

Error  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Sam  Harris  was  convicted  of  being  intoxi- 
cated in  a  church,  and  brings  error.  Af- 
firmed. 

John  B.  Gamble,  of  Athens,  for  plaintiff 
in  error.  S.  C.  Upson,  Sol.,  and  Chas.  E. 
Smith,  both  of  Athens,  for  the  State. 

POTTLE,  J.  On  May  1,  1911,  Lewis  Rich- 
ardson made  affidavit  that  the  accused  did 
on  the  30th  day  of  April,  1911,  commit  the  of- 
fense of%i  misdemeanor  by  being  intoxicated 
at  Mt  Sinai  church  in  Clarke  county,  Ga. 
Upon  this  affidavit  a  warrant  was  issued, 
and  the  accused  was  arrested  and  bound 
over  by  the  committing  magistrate  to  the 
next  term  of  the  city  court  of  Athens.*  On 
November  21st  the  accusation  was  filed,  bas- 
ed upon  the  aforesaid  affidavit,  and  charged 
that  the  accused  disturbed  a  congregation 
of  persons  lawfully  assembled  for  divine  serv- 
ice at  Mt  Sinai  church  by  using  profane 
language  and  by  being  intoxicated,  and  that 
the  accused  did  at  the  same  time  wrongfully 
appear  at  Mt.  Sinai  church  intoxicated  when 
divine  services  were  being  held.  The  ac- 
cused was  not  tried  upon  this  accusation,  but 
on  November  22d,  while  the  accused  was  in 
court,  another  affidavit  was  made  by  Lewis 
Richardson,  charging  that  the  accused  did  on 
April  30,  1911,  commit  the  offense  of  a  mis- 
demeanor by  disturbing  divine  services  and 
appearing  at  Mt  Sinai  church,  in  Clarke  coun- 
ty, in  an  intoxicated  condition  and  under  the 
Influence  of  intoxicating  liquor.  Upon  this 
affidavit  another  accusation  was  framed,  con- 
taining two  counts;  the  first  charging  that 
the  accused  wrongfully  disturbed  a  congre- 
gation of  persons  lawfully  assembled  for  di- 
vine worship  at  Mt  Sinai  church,  in  Clarke 
county,  by  cursing  and  using  profane  lan- 
guage and  by  being  intoxicated;  and  secondly, 
that  the  accused  also  committed  the  offense 
of  a  misdemeanor  by  appearing  at  Mt  Sinai 
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Church  when  people  were  assembled  for  di- 
vine services  on  April  30,  1011,  Intoxicated 
and  under  the  influence  of  Intoxicating  liq- 
uor. No  second  warrant  was  issued,  nor 
was  any  further  arrest  made,  but  the  ac- 
cused was  put  on  trial  on  the  second  accusa- 
tion. The  bill  of  exceptions  recites  that  the 
accused  was  forced  to  plead  to  the  second 
accusation,  and  that  through  his  attorney  he 
did  appear  and  enter  a  plea  of  not  guilty, 
"without  having  waived  formal  arraign- 
ment" Before  pleading,  however,  the  ac- 
cused filed  a  plea  In  abatement  raising  the 
objection  that  he  could  not  properly  be  put 
upon  trial  upon  the  second  accusation,  for 
two  reasons:  First,  that  the  solicitor  was 
without  authority  to  draw  a  second  accusa- 
tion charging  an  offense  founded  upon  the 
same  transaction  as  that  referred  to  in  the 
first  accusation,  when  that  accusation  was 
still  undisposed  of;  and*  second,  that,  no 
warrant  based  upon  the  second  affidavit  hav- 
ing been  issued,  the  accused  was  not  legally 
in  the  custody  of  the  court,  and  the  court 
had  no  power  to  force  him  to  trial  upon 
the  second  accusation  before  he  had  been 
arrested  and  committed  or  had  waived  com- 
mitment In  the  manner  provided  by  law. 
The  plea  In  abatement  was  stricken,  and  a 
verdict  was  returned,  finding  the  accused 
guilty  under  the  second  count  In  the  accusa- 
tion; that  is,  the  count  changing  that  he 
appeared  at  the  church  in  an  intoxicated 
condition.  His  motion  for  a  new  trial  was 
overruled,  and  he  has  sued  out  a  kUl  of  ex- 
ceptions complaining  of  this  judgment  and 
also  of  the  judgment  striking  his  plea  in 
abatement 

[1]  1.  TJie  judge  of  the  city  court  attaches 
to  the  bill  of  exceptions  a  supplemental  certifi- 
cate, made  after  the  bill  of  exceptions  was 
certified,  setting  forth  certain  facts  bearing 
upon  the  point,  made  by  the  accused,  that  be 
was  forced  to  trial  without  having  waived 
formal  arraignment  Under  well-established 
practice  this  court  cannot  consider  this  ad- 
ditional certificate  of  the  trial  judge;  for, 
when  he  signed  the  first  certificate  to  the 
bill  of  exceptions,  he  lost  jurisdiction  to 
make  any  further  certification  In  reference  to 
the  facts  of  the  case  or  his  rulings  during 
the  progress  of  .the  trial,  except  In  those  in- 
stances provided  for  In  section  6149  of  the 
Civil  Code  (1910).  But  without  reference  to 
the  statement  of  facts  made  In  the  supple- 
mental certificate,  we  do  not  think  there  la 
any  merit  in  the  point  that  the  accused  was 
forced  to  trial  without  having  waived  formal 
arraignment  Indeed,  there  la  really  no  ex- 
ception made  in  reference  to  this  point  with 
which  this  court  can  properly  deal;  but 
since  it  is  argued  at  length  In  the  brief  of 
counsel  for  plaintiff  in  error,  we  briefly  dis- 
pose of  it  Arraignment  of  a  prisoner  con- 
sists of  nothing  more  than  reading  the  in- 
dictment to  him,  and  asking  him  In  open 
court  whether  he  is  guilty  or  not  guilty.  It 
affirmatively  appears  from  the  bill  of  excep- 


tions that  the  accused  was  asked  to  plead 
guilty  or  not  guilty  to  the  accusation,  and 
that  he  did  through  his  counsel  enter  a  plea 
of  not  guilty.  It  does  not  appear  that  when 
he  was  required  to  plead,  he  called  the  at- 
tention of  the  court  to  the  fact  that  he  had 
not  waived  arraignment,  or  that  anything 
was  said  to  advise  the  court  of  the  fact  that 
the  printed  words,  ''waives  formal  arraign- 
ment" had  been  stricken  from  the  printed 
waiver  on  the  back  of  the  accusation  before 
the  plea  of  not  guilty  was  entered.  These 
facts,  we  think,  bring  the  case  clearly  within 
the  rule  laid  down  in  Hudson  v.  State,  117 
Ga.  704,  45  S.  E.  66,  to  the  effect  that  one 
will  be  held  to  have  waived  formal  arraign- 
ment if  by  his  silent  acquiescence,  before  the 
case  is  submitted  to  the  jury  on  its  merits, 
he  does  not  bring  to  the  attention  of  the 
court  that  he  has  not  been  formally  arraign- 
ed. This  decision  was  followed  by  this  court 
in  Waller  v.  State,  2  Ga.  App.  636,  68  S.  EL 
1106,  wherein  it  was  held:  "The  right  of 
formal  arraignment  and  plea  will  be  conclu- 
sively considered  as  waived,  where  the  de- 
fendant goes  to  trial  before  the  jury  on  the 
merits,  and  falls,  until  after  verdict,  to  bring 
to  the  attention  of  the  court  that  he  has  not 
been  formally  called  upon  to  enter  a  plea  to 
the  indictment"  The  whole  object  of  the 
proceeding  is  to  Identify  the  defendant,  ac- 
quaint him  with  the  accusation,  and  obtain 
his  plea;  and,  if  the  prisoner  voluntarily 
tenders  his  plea  and  the  court  accepts  it 
nothing  more  is  required.  1  Bishop,  Criminal 
Procedure,  733.  It  is  true  that  the  bill  of  ex- 
ceptions recites  that  the  defendant  was  forc- 
ed to  plead  to  the  accusation,  but  there  is 
no  recital  in  the  bill  of  exceptions,  nor  does 
it  appear  anywhere  from  the  record,  that  the 
court's  attention  was  called  to  the  fact  that 
the  accused  had  not  waived  formal  arraign- 
ment, nor  that  the  right  to  formal  arraign- 
ment was  expressly  denied  him.  The  almost 
universal  practice,  especially  in  misdemeanor 
cases,  is  for  the  accused  to  waive  arraign- 
ment, and,  if  he  desires  formal  arraignment 
by  having  the  accusation  read  over  to  him 
and  the  formal  inquiry  made,  "Are  you 
guilty  or  not  guilty?"  he  should,  when  requir- 
ed to  plead,  call  the  court's  attention  to  the 
fact  that  he  has  not  waived  his  right  to  be 
formally  arraigned. 

[2]  2.  The  further  point  is  made  that  it 
was  not  competent  to  place  the  accused  upon 
trial  under  the  second  accusation  while  the 
first  one  was  still  pending.  There  is  no  merit 
in  this  contention.  The  state  may  have  as 
many  indictments  or  accusations  as  it  pleas- 
es charging  the  same  offense,  and  may  place 
the  accused  upon  trial  under  any  one  of 
them,  and  a  conviction  or  acquittal  under  any 
of  the  indictments  or  accusations  will  be  a 
bar  to  a  prosecution  under  any  of  the  others. 
Irwin  v.  State,  117  Ga.  706,  45  S.  EL  48. 

[3]  3.  The  point  that  the  accused  could 
not  be  put  on  trial  because  a  warrant  was 
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not  issued  upon  the  second  affidavit  is  also 
without  merit.  The  accused  was  In  court 
under  a  commitment  upon  a  warrant  issued 
upon  the  first  affidavit  It  has  teen  heKL 
that  the  fact  that  one  accused  of  crime  may 
have  been  illegally  arrested  constitutes  no 
reason  why  he  should  not  be  put  on  trial 
when  actually  brought  into  court  for  that 
purpose.  The  second  affidavit  was  made  in 
open  court  before  the  judge  of  the  city  court, 
and  an  accusation  immediately  drawn  and 
filed.  It  was  not  necessary  that  a  second 
warrant  should  have  been  issued  or  jthat 
the  judge  of  the  city  court  or  any  other  mag- 
istrate should  have  gone  through  the  formali- 
ty of  committing  the  accused  a  second  time 
to  be  tried.  He  was  present  in  court  in  the 
custody  of  the  court,  and  there  was  no  rea- 
son why  he  could  not  be  put  upon  his  trial. 
[4]  4.  The  evidence  amply  warranted  the 
conviction  under  the  second  count  of  the  ac- 
cusation. 

[51  Since  the  effect  of  the  verdict  finding 
the  accused  guilty  under  the  second  count 
in  the  accusation  was  to  acquit  him  of  the 
charge  contained  In  the  first  count  of  dis- 
turbing public  worship,  it  is  not  necessary  to 
notice  any  of  the  assignments  of  error  com- 
plaining of  admission  of  evidence  and  in- 
structions of  the  trial  judge  relating  to  the 
first  count  in  the  accusation.  The  evidence 
was  amply  sufficient  to  authorize  the  convic- 
tion of  the  accused  of  a  violation  of  section 
439  of  the  Penal  Code  (1910),  and  none  of  the 
assignments  of  error  are  meritorious. 
Judgment  affirmed. 


(11  Oa.  App.  114) 

SMALL  GRAIN  DISTILLING  CO.  T.  DAVIS. 

(No.  3,906.) 

(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

1.  Intoxicating  Liquobs  (§  329*)— Sales- 
Action  fob  Prick. 

One  cannot  recover  for  the  price  of  in- 
toxicating liquor  sold  in  violation  of  law.  An 
act  done  In  disobedience  of  the  law  creates 
no  right  of  action  which  a  court  of  justice  will 
enforce.  . 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §|  474-481;  Dec.  Dig.  | 
329.*] 

2.  Intoxicating  Liquobs  (|  329*)— Sales— 
Action  fob  Pbice. 

A  dealer  in  intoxicating  liquors  residing 
in  LouiBville,  Ky.,  without  an  order,  shipped 
by  a  common  carrier  whisky  consigned  to 
a  person  living  in  the  state  of  Georgia..  The 
shipment  of  liquor  was  followed  by  a  letter 
from  the  consignor  to  the  consignee,  proposing 
to  sell  to  him  the  liquor  on  credit  for  a  speci- 
fied price.  The  consignee,  under  the  impres- 
sion that  the  liquor  was  a  gift,  took  it  from 
the  express  office  and  used  it,  and,  having  sub- 
sequently received  the  letter  from  the  con- 
signor, proposing  to  sell,  refused  to  buy  or  to 
pay  for  the  whisky.  Held,  the  delivery  of  the 
whisky  was  made  to  the  consignee  In  the  state 
of  Georgia,  and  if  there  arose  under  the  facts, 
an  implied  assumpsit  on  his  part  to  pay  for  the 
whisky,  the  implied  contract  was  completed  in 


the  state  of  Georgia,  where  the  sale  of  liquor 
is  illegal,  and  the  seller  cannot  recover  the 
value  thereof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Linuors,  Cent  Dig.  §ft  474-481;    Dec.  Dig.  § 

Error  from  Superior  Court,  Jones  County; 
Jas.  B.  Park,  Judge. 

Action  by  the  Small  Grain  Distilling  Com- 
pany against  Mack  Davis.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed 

The  undisputed,  facts  in  this  case  are  as 
follows: 

The  Small  Grain  Distilling  Company,  of 
Louisville,  Ky.,  without  having  received  any 
order,  delivered  to  the  Southern  Expresn 
Company,  at  Louisville,  one  case,  containing 
12  quarts,  of  "Four  Star"  whisky,  consigned 
to  Mack  Davis,  of  Wayside,  Jones  county, 
Ga.  Davis  was  notified  by  the  express  agent 
of  Wayside  that  a  package  was  in  the  ofifce, 
addressed  to  him;  and  Davis,  not  knowing 
what  the  package  contained,  receipted  for  It, 
and  took  it  out  of  the  express  office.  He 
opened  the  package,  and  ascertained  that  It 
contained  whisky.  He  subsequently  ga»e 
away  all  except  4  quarts  of  this  whisk} . 
After  the  receipt  of  the  whisky,  he  received 
from  the  Small  Grain  Distilling  Company 
the  following  letter:  "Mr.  Mack  Davis,  Way- 
side, Ga. — Dear  iSir:  Hospitality  is  the 
gentle  art  of  making  folks  feel  good.  The 
beverage  refreshment  has  always  been  accept- 
ed as  the  symbol  of  Southern  good  cheer. 
Fine  old  whisky,  temperately  used,  soothes 
and  satisfies — fills  the  void.  One  of  our  mu- 
tual friends  advises  us  that  you  are  in  the 
market  for  beverage  refreshment,  and,  know- 
ing your  responsibility,  we  are  taking  the 
liberty  of  sending  you,  express  prepaid,  a 
case  of  10  year  old  Paul  Jones,  on  open  ac- 
count* terms  30  days,  price  delivered  $14.50, 
though  the  value  is  more.  In  the  event  we 
have  overstepped  your  wishes,  kindly  drop  us 
a  line,  and  we  will  have  the  shipment  brought 
back,  or  turn  over  to  one  of  our  other  cus- 
tomers in  your  vicinity.  We  hope,  however, 
that  you  may  find  it  expedient  to  use  the 
shipment  on  invoice  terms.  Awaiting  a  re- 
ply, and  thanking  you  in  anticipation,  we  re- 
main." 

In  reply  to  this  letter,  Davis  wrote  as  fol- 
ia ws:  "Small  Grain  Distilling  Co.,  Louisville, 
Ky. — Gentlemen:  I  am  in  receipt  of  your 
circular  of  the  23d,  inclosing  bill  for  $14.50 
for  12  quarts  of  Taul  Jones  Four  Sta*r.' 
About  12  hours  before  receiving  your  bill,  an 
express  package  was  delivered  to  me,  ex- 
press prepaid,  and,  believing  thoroughly  in 
your  axiom,  'Hospitality  is  the  art  of  mak- 
ing folks  feel  good,'  I  concluded  that  some  of 
my  good  friends  in  Louisville  had  made  me 
a  present,  and  immediately  began  to  put  the 
axiom  In  practice  among  my  local  friends. 
As  a  result,  a  good  part  of  the  shipment, 
which  I  supposed  to  be  a  present,  had  been 
disposed  of.    The  rest  is  here  in  my  posses- 
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slon,  but  I  do  not  feel  that  I  have  any  mon- 
ey to  spend  for  refreshments.  If  you  will 
advise  disposition,  you  may  do  so.  Inclosed 
find  your  bill  for  $14.50." 

In  reply  to  this  the  Distilling  Company 
wrote  as  follows:  "Mr.  Mack  Davis,  Way- 
side, Ga. — Dear  Sir:  Answering  your  favor 
of  the  24th,  the  drinks  are  evidently  on  us, 
and  we  are  perhaps  overpresumptuous  in 
sending  on  the  goods  without  first  obtaining 
your  permission.  Our  records  show  that  we 
wrote  you  and  inclosed  invoice  several  hours 
before  the  goods  went  forward,  and  the  let- 
ter must  have  been  delayed  in  transit.  Will 
ask  tljat  you  kindly  return  the  goods,  at  our 
expense,  and  advise  when  same  goes  forward, 
so  that  we  can  be  on  the  lookout  for  It" 

Davis  did  not  comply  with  this  request,  re- 
tained all  of  the  whisky,  and  refused  to  pay 
the  Distilling  Company  for  it.  Whereupon 
the  company  brought  a  suit  against  Davis 
in  a  justice's  court  for  $14.50,  the  value  of 
the  whisky.  Davis  defended,  on  the  ground 
that  the  sale  of  the  whisky  was  made  in 
Georgia,  and  that,  as  it  was  contrary  to  the 
law  of  the  state  of  Georgia  to  sell  whisky 
in  the  state,  the  Distilling  Company  could 
not  recover.  On  certiorari,  the  superior 
court  affirmed  the  judgment  of  the  justice, 
and  overruled  the  certiorari;  and  this  is  the 
error  assigned. 

Johnson  &  Johnson,  ^of  Gray,  for  plaintiff 
in  error.  R.  N.  Hardeman,  of  Gray,  for  de- 
fendant In  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [11  The  controlling  question  in  the 
case  Is:  Was  the  sale  of  the  whisky  made 
in  the  state  of  Georgia?  If  it  was,  the  sale 
was  illegal,  and  the  plaintiff  would  have  no 
right  to  recover  its  value.  One  cannot  re- 
cover for  the  price  of  intoxicating  liquor 
sold  in  violation  of  law.  An  act  done  in 
disobedience  of  law  creates  no  right  of  ac- 
tion which  a  court  of  justice  will  enforce.' 
Miller  v.  Ammon,  145  U.  S.  421,  12  Sup.  Ct. 
884,  36  L.  Ed.  759.  The  general  rule  of 
law  is  that  a  contract  made  in  violation  of 
a  statute  is  void,  and  that,  when  a  plaintiff 
cannot  establish  his  cause  of  action  without 
relying  upon  an  illegal  contract,  he  cannot 
recover;  or,  as  otherwise  tersely  expressed: 
4<There  can  be  no  civil  right  where  there 
can  be  no  legal  remedy;  and  there  can  be  no 
legal  remedy  for  that  which  is  in  itself  il- 
legal." This  rule  is  so  well  established 
that  any  further  citation  of  authority  is 
deemed  unnecessary.  There  may  be  some 
exceptions  to  this  general  rule;  but  the  facts 
of  the  instant  case  do  not  bring  it  within 
any  exception. 

[2]  We  come  directly  to  the  question 
whether,  under  the  admitted  evidence,  the 
sale  was  made  in  Georgia.  Section  4125  of 
the  Civil  Code  of  1910  declares  that  "deliv- 
ery of  goods  is  essential  to  the  perfection  of 
a  sale,  *  *  *  and  until  delivery  is  made, 
or  dispensed  with,  the  goods  are  at  the  risk 


of  the  seller."     Another  general  rule    per- 
tinent to  the  question  now  under  considera- 
tion is  that  delivery  to  a  common  carrier  is 
delivery  to  the  consignee.  *  Newsome  v.  State, 
1  Ga.  App.  798,  58  S.  E.  71;   Falvey  &  Com- 
pany v.  Richmond,  87  Ga.  99,  13  S.  E.  261; 
Ma*nn  &  Melton  v.  Glauber  &  Isaacs,  96  Ga. 
795,  22  S.  E.  405.     This  proposition  of  law, 
however,  is  based  upon  the  fact  that  the  con- 
signee gives  to  the  consignor  or  shipper  an 
order  for   the   shipment   of  the  goods.      If 
Davis    had   ordered    the   whisky    from    the 
Distilling  Company  to  be  shipped  to  him  by 
way  of  the  express  company,  or  by  any  com- 
mon   carrier,   the  delivery  to   the  common 
carrier  would  have  been  In  law  a  delivery 
to  Davis,  and  the  title  to  the  whisky  would 
have  been  in  Davis,  and  the  sale  would  have 
been   consummated    in    the    state    of    Ken- 
tucky.    Here  there  was  no  order  given  by 
Davis   to    the   Distilling   Company   for   the 
whisky.    Davis  knew  nothing  about  the  whis- 
ky until  after  it  had  reached  Wayside.    The 
seller  could  not,  by  its  unauthorized  act  in 
not  only  selecting  Davis  as  the  consignee, 
but  also  in  selecting  the  carrier  to  make  the 
transportation,  put  the  title  of  the  whisky 
in  Davis.     Where  the  seller  undertakes  to 
deliver   the   goods    himself   at   the   buyer's 
place  of  business,  and  selects  his  own  car- 
rier, the  carrier  is  usually  regarded  as  an 
agent  of  the  seller,  who  thus  assumes  the 
risk  of  carriage.    And  so,  where  the  sale  is 
conditional  upon  payment  on  or  before  de- 
livery, or  the  like,  the  mere  delivery  to  the 
carrier    before   the    condition   precedent    is 
performed  will  not  ordinarily  pass  the  title 
to  the  purchaser.    4  Elliott  on  Railroads,  $ 
1414. 

Under  the  facts  of  this  case,  the  Distilling 
Company  not  only  assumed  the  risk  of  car- 
riage, but  also  assumed  the  risk  that  Davis 
would  accept  and  pay  for  the  whisky.  The 
proposed  seller  took  the  chance,  probably  re- 
lying upon  the  information,  which  it  states 
it  had  received  from  some  of  Davis'  friends, 
that  he  "was  in  the  market  for  beverage  re- 
freshment." Indeed,  the  whole  conduct  of 
the  Distilling  Company  clearly  shows,  not  a 
contract  of  sale,  but  a  mere  offer* to  sell, 
which  was  not  accepted  by  Davis.  The  title 
to  the  whisky  never  got  out  of  the  Distilling 
Company.  In  fact,  no  sale  was  consummat- 
ed. It  would  have  been  consummated  if 
Davis  had  paid  for  the  whisky,  and  in  that 
event  the  contract  of  sale  would  have  been 
made  in  Georgia,  where  it  was  delivered  to 
Davis,  and  would  have  been  governed  by  the 
law  of  Georgia.  The  plaintiff  can  recover 
only  on  the  theory  that  the  sale  was  made 
to  Davis,  and  the  sale  could  not  have  been 
made,  under  the  facts  of  this  case,  anywhere 
except  in  the  state  of  Georgia.  Now,  Davis 
refused  to  pay  for  the  whisky.  He  first 
treated  the  shipment  as  a  gift  from  some  un- 
known friend,  and,  when  he  was  informed 
that  it  was  an  effort  to  sell  him  the  whisky, 
he  refused  to  buy,  but  nevertheless  retained 
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the  liquor.  If  keeping  the  whisky  and  us- 
ing it,  after  having  been  notified  that  it  was 
not  a  gift,  but  was  Intended  as  a  sale, 
raised  an  implied  assumpsit  on  the  part  of 
Davis  to  pay  for  the  whisky,  the  contract 
was  completed  in  Georgia.  Probably,  from 
a  moral  standpoint,  Davis  should  have  paid 
for  the  whisky  after  having  used  it;  but 
courts  have  nothing  to  do  with  such  ques- 
tions, but  are  bound  by  rules  of  law.  The 
Distilling  Company  knew  that  it  was  a 
violation  of  law  to  sell  whisky  in  the  state 
of  Georgia,  and,  in  thus  endeavoring  to 
evade  the  law  of  this  state,  the  loss  of 
both  the  whisky  and  the  value  thereof  was 
only  what  it  justly  deserved. 

It  is  insisted  by  counsel  for  plaintiff  in 
error  that  this  shipment  was  protected  by 
the  interstate  commerce  provision  of  the  fed- 
eral Constitution.  He  relies  upon  the  case 
of  Rose  v.  State,  133  Ga.  353,  65  S.  E.  770. 
The  Rose  Case  is  distinguished  on  the  facts 
from  the  present  case.  In  that  case  the  Su- 
preme Court  held  that  a  liquor  dealer  in 
Chattanooga,  Tenn.,  who  solicited  orders  for 
the  sale  of  intoxicating  liquors  by  a  circular, 
sent  through  the  United  States  mall  from 
Chattanooga  to  a  person  in  this  state,  where 
the  sale  of  intoxicating  liquors  is  prohibited, 
did  not  violate  the  criminal  statutes  of  this 
state.  In  the  present  case  there  was  no 
soliciting  of  orders  by  the  plaintiff,  but  it 
shipped  the  liquor  directly  into  this  state 
without  any  order  from  the  consignee,  where, 
if  a  sale  had  been  made,  it  would  have  been 
in  palpable  violation  of  the  law  of  this  state. 
Dealers  in  intoxicating  liquors  outside  of 
this  state  cannot  in  this  manner  create  in- 
terstate commerce  and  expect  to  be  protect- 
ed under  the  provisions  of  the  federal  Con- 
stitution. Cureton  v.  State,  136  Ga.  91,  70 
S.  E.  786. 

Judgment  affirmed. 


(11  Ga.  App.  188) 

RODGERS   T.  HILL-WILLIAMSON  CO. 

(No.  4,026.) 

(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

1.  New    Trial    (§    18*)— Proceedings— As- 
signment or  Ebbob. 

Assignment  of  error  upon  a  judgment 
overruling  a  .demurrer  to  a  plea  cannot  proper- 
ly be  made  in  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  24-29;  Dec.  Dig.  |  18.*] 

2.  Sufficiency  and  Admissibility  of  Evi- 
dence—Chabge  OF  COUBT— NO  EBBOB. 

The  evidence  was  conflicting,  and  author- 
ised the  verdict  in  the  defendant's  favor. 
There  was  no  error  In  the  admission  of  evi- 
dence. In  the  light  of  the  entire  charge,  the 
extracts  therefrom  upon  which  error  is  assign- 
ed are  free  from  substantial  error.  No  suffi- 
cient reason  has  been  shown  for  reversing 
the  judgment  refusing  a  new  trial. 

Error  from  City  Court  of  Oglethorpe;   B. 
Ij.  Greer,  Judge. 


Action  by  Homer  L.  Bodgers  against  the 
Hill- Williamson  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

J.  J.  Bull  and  Jared  J.  Bull,  both  of  Ogle- 
thorpe, for  plaintiff  in  error.  Jule  Felton, 
of  Montezuma,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(11  Ga.  App.  134) 
EASTERLING  v.  STATE.     (No.  4,090.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  1023*)— Writ  of  Error 
—Decisions  Beviewablk— "Judgment." 

A  judgment  is  a  decision  or  sentence  of 
the  law,  pronounced  by  the  court  and  entered 
upon  its  docket,  minutes,  or  record.  A  mere 
oral  decision  is  not  a  "judgment,"  from  which 
an  appeal  can  be  entered,  until  it  has  been  put 
in  writing  and  entered  as  such  (citing  4  Words 
and  Phrases,  3882). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  2583-2598;  Dec.  Dig.  f 
1023.*] 

2.  Criminal  Law  (§  1181*)— Writ  of  Error 
—Dismissal— Effect. 

While  the  dismissal  of  a  writ  of  error,  by 
the  Supreme  Court  or  the  Court  of  Appeals, 
operates  as  an  affirmance  of  the  judgment  ren- 
dered by  the  court  below,  yet  where  no  judg- 
ment has  been  rendered  by  the  court  below,  the 
dismissal  is  a  mere  nullity,  since  there  is  no 
judgment  to  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  2971-2979,  2985;  Dec.  Dig. 
S  1131.*] 

3.  Criminal  Law  (§  1083*)— Writ  of  Error 
—Effect  of  Transfer  of  Cause. 

Where  no  judgment  overruling  a  -  motion 
for  a  new  trial  has  in  fact  been  rendered,  the 
mere  prosecution  of  a  writ  of  error  to  this 
court,  seeking  to  have  reviewed  an  alleged 
judgment  overruling  the  motion  for  a  new  trial 
in  a  criminal  case,  will  not  preclude  the  plain- 
tiff in  error  from  thereafter  showing,  from  the 
record,  that  no  judgment  overruling  the  motion 
had  been  in  fact  rendered  by  the  court  below, 
and  from  insisting  that  the  motion  for  a  new 
trial,  which  had  been  duly  filed,  approved,  and 
considered  by  the  court  below,  be  there  heard 
and  determined. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2732;  Dec.  Dig.  f  1083.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty ;  W.  W.  Sheppard,  Judge. 

Boy  Easterllng  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  brings  error. 
Reversed,  with  directions. 

See,  also,  9  Ga.  App.  464,  71  S.  E.  774. 

Hines  &  Jordan,  of  Atlanta,  and  H.  H. 
Elders,  of  Reidsville,  for  plaintiff  in  error. 
N.  J.  Norman,  Sol.  Gen.,  of  Savannah,  for  the 
State. 

At  the  October  term,  1910,  of  Tattnall 
superior  court,  Boy  Easterllng  was  convicted 
of  a  violation  of  the  prohibition  law,  and 
he  made  a  motion  for  a  new  trial,  which  was 
heard  by  the  presiding  judge,  and  at  the 
conclusion  of  the  hearing  the  judge  an- 
nounced orally  that  he  would  overrule  the 
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motion.  A  written  order  overruling  the  mo- 
tion was  prepared,  to  be  signed  by  the  judge; 
but,  through  some  inadvertence,  this  order 
was  never  signed,  and  there  was  no  Judgment 
overruling  the  motion  for  a  new  trial,  and 
no  record  showing  that  such  an  order  had 
been  passed.  Subsequently  the  movant  pre- 
pared a  bill  of  exceptions,  reciting  that  the 
judge  had  passed  an  order  overruling  his  mo- 
tion for  a  new  trial,  and  excepting  to  such 
order.  After  the  bill  of  exceptions  had  been 
certified  and  served,  the  attorney  for  the 
movant  discovered  that  no  order  had  been 
passed  and  no  judgment  entered  overruling 
the  motion  for  a  new  trial,  and  he  thereup- 
on instructed  the  clerk  not  to  send  up  to  the 
Court  of  Appeals  the  bill  of  exceptions,  stat- 
ing that  he  proposed  to  withdraw  it  The 
solicitor  general,  however,  directed  the  clerk 
to  send  up  to  the  Court  of  Appeals  the  bill  of 
exceptions,  with  a  certificate  that  the  delay 
in  the  transmission  of  the  record  was  due 
to  the  above  instructions  of  the  attorney  for 
the  plaintiff  in  error.  In  the  Court  of  Ap- 
peals, when  the  case  was  called,  the  solici- 
tor general  made  a  motion  to  dismiss  t)ie 
writ,  of  error,  because  of  the  delay  in  send- 
ing up  the  record,  which  had  been  caused  by 
the  attorney  for  the  plaintiff  in  error.  In 
answer  to  this  motion  counsel  for  the  plain- 
tiff In  error  asked  the  Court  of  Appeals  for 
leave  to  withdraw  the  bill  of  exceptions, 
without  prejudice,  on  the  ground  that  no 
judgment  had  been  rendered  overruling  his 
motion  for  a  new  trial.  The  request  for 
leave  to  withdraw  was  refused  by  the  Court 
of  Appeals,  and  the  writ  of  error  was  finally 
dismissed  because  of  the  delay  in  the  trans- 
mission of  the  record.  Easterling  v.  State,  9 
Ga.  App.  464,  71  S.  E.  774.  This  judgment 
of  the  Court  of  Appeals  was  made  the  judg- 
ment of  Tattnall  superior  court,  and  there- 
upon the  solicitor  general  made  a  motion  to 
have  the  sentence  of  the  court  theretofore 
imposed  upon  the  accused  carried  into  effect 
The  accused  resisted  this  motion,  on  the 
ground  that  his  motion  for  a  new  trial  had 
never  been  disposed  of  and  was  still  pend- 
ing, and  requested  the  trial  judge  to  give 
him  a  hearing  thereon.  The  trial  court  re- 
fused to  hear  the  motion  for  a  new  trial,  and 
ordered  the  sheriff  to  execute  the  sentence 
Imposed  upon  the  accused,  and  this  is  the  er- 
ror complained  of. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  first  question  is  whether  the 
oral  announcement  of  the  trial  judge  on  the 
hearing  of  the  motion  for  a  new  trial 
amounted  to  a  judgment*  from  which  an  ap- 
peal could  be  entered.  A  judgment  is  a  de- 
cision or  sentence  of  the  law,  pronounced  by 
the  court  and  entered  upon  its  docket,  min- 
utes, or  record.  A  judgment  of  a  court  of 
record  can  only  be  shown  by  its  records. 
Where  there  is  no  record,  there  is  no  judg- 
ment. Plant  v.  Gunn,  19  Fed.  Cas.  800; 
Tidd's  Practice,  930.     Another  definition  is 


that  a  judgment  is  that  final  determination 
from  which  an  appeal  may  be  taken,  and 
which  is  evidenced  by  the  formal  entry  made 
by  the  clerk  of  the  court.  4  Words  and 
Phrases  Judicially  Defined,  3832.  In  Lytle 
v.  De  Vaughn,  81  Ga.  228,  7  S.  »E.  281,  the 
court  announced  orally  that  the  motion  to 
dismiss  an  illegality  was  granted.  No  order 
of  dismissal  was  entered  on  the  original  pa- 
pers, or  on  the  minutes  of  the  court,  or 
signed  by  the  judge,  and  it  was  held  that,  as 
the  court  was  a  court  of  record,  the  mere 
announcement  by  the  judge  of  his  judgment 
did  not  terminate  the  case,  but  it  remained 
pending  in  court  to  await  the  preparation 
and  entry  of  the  final  order  or  judgment 
and  that  the  pleadings  were  amendable  even 
after  the  oral  announcement  of  judgment  by 
the  court  and  before  any  final  order  or  judg- 
ment had  been  signed  or  entered  on  the  min- 
utes. And  In  Freeman  v.  Brown,  115  Ga.  27, 
41  S.  ft  385,  it  was  held  that  what  the  judge 
orally  declares  is  no  judgment  until  it  has 
been  put  in  writing  and  entered  as  such,  and 
the  decision  in  Lytle  v.  De  Vaughn  was  re- 
ferred to  as  authority  directly  in  point  The 
two  decisions  cited  from  the  Supreme  Court 
were  on  the  question  as  to  whether  or  not 
the  pleadings  were  amendable  after  an  oral 
decision  had  been  announced,  but  before  such 
decision  had  been  signed  or  entered,  and 
they  both  held  that  before  the  signing  or 
entry  of  the  decision  the  pleadings  were 
amendable.  We  conclude  from  these  deci- 
sions, as  well  as  from  the  other  authorities 
above  cited,  that  the  mere  oral  announce- 
ment by  Judge  Seabrooke,  on  the  hearing  of 
the  motion  for  a  new  trial,  that  the  motion 
would  be  overruled,  was  not  a  judgment  It 
was  not  signed  by  the  judge,  and  no  judg- 
ment was  entered  on  the  minutes  of  the 
court  If  the  judgment  had  been  written  on 
the  original  pleadings  and  signed  by  the 
judge,  it  would  have  been  a  valid  judgment; 
or  if  the  oral  decision  had  subsequently  been 
entered  on  the  minutes  in  writing  by  the 
clerk,  and  the  minutes  had  been  approved 
by  the  judge,  this,  we  think,  would  also 
have  amounted  to  a  judgment 

[2]  There  having  been  no  judgment  over- 
ruling the  motion  for  a  new  trial,  there  was 
nothing  from  which  to  except  and  the  writ 
of  error  which  was  subsequently  sued  out 
was  a  mere  nullity.  If  there  had  been  a 
judgment  in  the  court  below,  the  dismissal 
would  have  operated  as  an  affirmance  of  the 
judgment;  for  there  can  be  no  doubt  about 
the  proposition  that  when  a  case  is  taken 
to  the  Court  of  Appeals,  and  the  writ  of  er- 
ror is  there  dismissed  for  any  cause,  the 
judgment  of  the  court  below  is  affirmed  as 
effectually  as  if  the  case  had  been  heard  on 
its  merits  and  the  judgment  of  the  court  an- 
nounced thereon.  Rice  v.  Carey,  4  Ga.  569. 
But  the  Court  of  Appeals,  in  dismissing  the 
writ  of  error,  could  not  make  a  judgment  in 
the  court  below.    It  could  only  affirm  the 
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judgment  rendered  by  that  court,  and  In  this 
case  no  judgment  had  been  entered.  None 
was  signed  by  the  judge,  and  none  placed 
upon  the  minutes,  and  consequently  there 
was  no  judgment  to  be  affirmed.  It  neces- 
sarily follows  from  this  that  the  motion  for 
a  new  trial  is  still  pending  in  the  court  be- 
low, and  should  be  heard  and  determined. 

[3J  When  counsel  for  plaintiff  in  error 
first  discovered  that  there  had  been  no  judg- 
ment rendered  on  his  motion  for  new  trial, 
and  that  the  recital  in  the  bill  of  exceptions 
was  a  mistake,  he  probably  should  have 
applied  to  the  presiding  judge  to  then  per- 
fect the  record  by  embodying  his  oral  deci- 
sion into  a  judgment  Merrltt  v.  State,  122 
Ga.  752,  50  S.  E.  926;  Tyler  ▼.  State,  125 
6a.  46,  53  S.  E.  818.  We  do  not  think  the 
mere  recital  In  the  bill  of  exceptions,  that  a 
judgment  had  been  rendered  overruling  the 
motion  for  a  new  trial  operates,  under  the 
facts  of  this  case,  as  an  estoppel  against  the 
plaintiff  in  error.  The  record  disclosed  that 
no  such  judgment  had  been  entered.  Besides 
it  was  conceded  that  none  had  been  render- 
ed. Even  in  civil  cases  estoppels  are  not 
favored,  and  in  a  case  where  liberty  is  in- 
volved this  court  is  even  less  willing  to  in- 
voke the  doctrine. 

For  the  foregoing  reasons,  the  judgment  of 
tne  lower  court  is  reversed,  with  direction 
to  hear  and  determine  the  pending  motion 
for  a  new  trial. 

Judgment  reversed,  with  direction. 


(U  Ga.  App.  132) 

WEAVER  et  al.  v.  THOMPSON.     (No.  4,023.) 

(Court  of  Appeals  of  Georgia.    May  7,  1012.) 

(Syllabus  by  the  Court.) 

1.  Habeas  Corpus  (8  113*)— Proceedings- 
Appeal. 

Under  the  provisions  of  Penal  Code  1910, 
§  1316,  judgments  in  "habeas  corpus  cases"  can 
be  reviewed  in  this  court  only  upon  a  bill  of 
exceptions  sued  out  within  20  days  from  the 
date  of  the  judgment  complained  of.  This 
rule  is  applicable  to  all  cases  wherein  the  writ 
of  habeas  corpus  is  issued,  and  applies  as  well 
to  a  case  involving  the  detention  of  a  minor 
child,  to  the  custody  of  which  the  applicant 
claims  to  be  entitled,  as  it  does  to  any  other 
case  where  one  is  alleged  to  be  restrained  of 
his  liberty  without  warrant  or  authority  of 
law.  The  policy  of  the  law  is  to  require  a 
speedy  determination  of  all  habeas  corpus  cas- 
es, and,  under  the  statute,  they  are  placed  in 
the  same  class  as  criminal  and  injunction 
cases. 

[Ed.    Note. — For    other    cases,    see    Habeas 
Corpus,   Cent  Dig.  |$  102-115;    Dec.  Dig.  f 

2.  Habeas  Corpus  (8  113*)— Proceedings— 
Appeal— "Certiorari.  m 

The  writ  of  certiorari  Is  simply  the  medi- 
um through  which  the  judgment  in  a  case 
pending  before  an  inferior  judicatory  may  be 
reviewed  in  the  superior  court.  Where  the 
judgment  of  a  judge  of  a  city  court,  awarding 
the  custody  of  a  minor  child,  is  carried  to  the 
superior    court    by    "certiorari,"    the    case    is 


still  "a  habeas  corpus"  case  in  the  latter  court, 
and  the  judgment  of  that  court  can  be  review- 
ed in  thiB  court  only  upon  a  '*fast"  bill  of  ex- 
ceptions. The  decision  in  Mansfield  v.  State, 
94  Ga.  74,  20  S.  E,  249,  is  in  principle  con- 
trolling. 

[Ed.  Note. — For  other  cases,  see  Habeas 
Corpus,  Cent.  Dig.  §§  102-115;    Dec.  Dig.   | 

llOi 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1035-1041;    voL  8,  p.  7598.] 

3.  Habeas  Corpus  (§  113*)— Proceedings— 
Appeal. 

The  writ  of  error,  not  having  been  sued 
out  within  20  days  from  the  judgment  com- 
plained of,  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent.  Dig.  §§  102-115;    Dec.  Dig.  § 

Error  from  Superior  Court,  Dooly  County; 
U.  V.  Whipple,  Judge. 
'  Habeas  corpus  proceedings  between  Flora 
Weaver  and  others  and  A.  E.  Thompson. 
From  the  judgment,  Flora  Weaver  and  oth- 
ers bring  error.    Dismissed. 

R.  L.  Greer,  of  Oglethorpe,  and  Jule  Fel- 
ton,  of  Montezuma,  for  plaintiffs  in  error. 
Lu  L.  Woodward,  of  Vienna,  and  Crum  & 
Jones,  of  Cordele,  for  defendant  In  error. 

POTTLE,  J.    Writ  of  error  dismissed. 


(11  Ga.  App.  150) 
REDDICK  v.   STATE.     (No.  4,104.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  824*)— Trial— In stbuc- 
tions— Necessity  fob  Request. 

In  the  absence  of  a  request  to  charge  to 
that  effect,  a  new  trial  is  not  required  by  the 
omission  of  the  court  to  charge  the  jury  in  a 
criminal  case  that  they  are  the  judges  of  the 
law  and  the  facts,  or  that  they  are  to  ascer- 
tain the  facts  from  the  evidence  and  the  de- 
fendant's statement,  and  are  to  take  the  law 
as  given  them  in  charge  by  the  court,  and,  by 
applying  the  law  thus  given  to  the  facts  so 
ascertained,  make  up  their  verdict.  The  fact 
that  the  jury  are  not  specially  instructed  that 
they  are  the  judges  of  the  law  and  the  facts 
in  criminal  cases  (there  being  in  the  charge 
no  reference  whatever  to  this  subject)  does 
not  deprive  the  accused  of  the  right  granted 
to  him  by  article  1,  §  2,  par.  1,  of  the  Con- 
stitution of  the  state  of  Georgia  (Civil  Code, 
§  6382). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |§  1996-2004;  Dec  Dig.  § 
824.*] 

2.  Homicide   (|  310*)— Trial— Instructions 
—Elements  or  Offense. 

An  instruction  that,  "to  constitute  the  of- 
fense of  assault  with  intent  to  murder,  there 
must  be  made  an  assault  by  one  person  upon 
another,  with  a  weapon  likely  to  produce  death 
in  the  manner  used,  the  assault  must  be  ac- 
tuated by  malice,  either  express  or  implied, 
and  made  by  a  person  making  the  assault  with 
the  specific  intent  to  kill  the  person  assaulted, 
is  not  error,  either  for  the  reason  that  it  tend 
ed  to  confuse  the  jury  or  for  any  other  rea 
son. 


i» 


[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  §§  657-661;    Dec.  Dig.  §  310.*] 
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3.  Criminal  Law    (§  .824*)— Instructions— 
Requests— Circumstantial  Evidence. 

When  the  facts  from  which  the  inference 
of  guilt  or  innocence  is  to  be  drawn  are  all 
established  by  direct  proof,  and  only  the  in- 
tent with  which  the  alleged  criminal  act  was 
committed,  or  the  degree  of  criminality,  must 
be  inferred,  the  trial  judge,  in  the  absence 
of  a  timely  request,  is  not  required  to  give  in 
charge  to*  the  jury  the  usual  rule  applicable 
to  circumstantial  evidence,  to  the  effect  that 
if  the  proved  facts  are  consistent  with  inno- 
cence the  defendant  should  be  acquitted,  and 
this  for  the  reason  that  every  one  is  presumed 
to  intend  the  natural  and  legitimate  conse- 
quences of  his  acts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1996-2004;  iDec.Dig.  §  824.*] 

4.  Criminal  Law  (&  778*)— Trial— Instruc- 
tions—Presumption  of  Innocence. 

It  is  error  to  fail  to  charge  the  jury  in  a 
criminal  case  substantially  to  the  effect  that 
the  defendant  enters  upon  his  trial  with  the 
presumption  of  innocence  in  his  favor,  and  that 
this  presumption  of  innocence  remains  with 
him  throughout  the  trial  and  until  his  guilt  is 
established  by  proof. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  §  1846-1852, 1864-1857,  1960, 
1067;    Dec.  Dig.  |  778.*] 

5.  Homicide  (§  112*)— Justification— Self- 
Defense-^Pro  vocation  . 

TJhe  law  will  not  hold  him  guiltless  who 
creates  the  necessity  to  kill  another  by  provok- 
ing an  attack  in  order  to  afford  himself  a  pre- 
text for  slaying  his  assailant;*  but  one  who 
has  provoked  a  difficulty  may  defend  himself 
against  violence  on  the  part  of  the  one  pro- 
voked, if  the  violence  against  which  he  de- 
fends is  disproportionate  to  the  seriousness 
of  the  provocation,  or  greater  in  degree  than 
the  law  recognizes  as  being  justifiable  under 
the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  145-150;    Dec.  Dig.  |  112.*] 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 

Tony  Reddick  was  convicted  of  an  assault 
with  intent  to  murder,  and  brings  error.  Re- 
versed. 

Rambo  &  Wright,  of  Blakely,  for  plaintiff 
in  error.  X  A.  Laing,  Sol.  (Jen.,  of  Dawson, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(11  Oft.  App.  161) 

WILLIAMS  ▼.  STATE.     (No.  4,103.) 
(Court  of  Appeals  of  Georgia*    May  7,  1912.) 

(Syllabus  by  the  Court.) 

1.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict 

2.  Criminal  Law  (8  824*)— Tbiai/— Instruc- 
tions—Sufficiency. 

In  the  absence  of  a  request,  it  is  not  er- 
ror to  omit  to  charge  the  jury  that  they  are 
judges  of  the  law  and  facts  in  criminal  cases. 
The  special  assignments  of  error  are  controlled 
by  the  ruling  of  this  conrt  In  Reddick  v.  State, 
74  S.  EI  901  (paragraph  1),  this  day  decided. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  1996-2004;  Dec.  Dig.  § 
824.*] 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 


Hope  Williams  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Rambo  &  Wright,  of  Blakely,  for  plaintiff 
in  error.  J.  A.  Laing,  Sol.  Gen.,  of  Dawson, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(ll  Ga.  App.  142) 
KIRKSEY  ▼.  STATE.     (No.  4,098.) 
(Conrt  of  Appeals  of  Georgia.     May  7, 1912.) 

(Syllabus  by  the  Court.) 

1.  Indictment  and  Information  (f  137*)— 
Grand  Jury  (5  17*)— Impaneling — Statu- 
tory Provisions. 

The  statutory  provisions  in  reference  to 
the  making  up  of  jury  lists  and  the  selecting 
and  summoning  of  juries  are  in  the  main  di- 
rectory only.  The  question  of  the  equalisa- 
tion and  distribution  of  jury  service  concerns 
the  public  and  the  citizens  generally  more  than 
it  does  an  individual  accused  of  crime.  The 
fact  that  the  jury  commissioners  may  place  in 
the  grand  jury  box  a  list  of  names  containing 
more  than  two-fifths  of  the  whole  list  of  ju- 
rors selected  by  the  commissioners,  and  that 
from  this  grand  jury  box  a  grand  jury  is  se- 
lected, impaneled,  and  sworn,  which  returns 
an  indictment  against  one  accused  of  crime,  is 
no  ground  either  for  challenge  to  the  array  of 
the  grand  jury  before  indictment  or  for  quash- 
ing the  indictment;  it  appearing  that  all  of 
the  grand  jurors  whose  names  were  placed  in 
the  grand  jury  box  were  selected  from  the 
jury  list  made  up  in  the  manner  required  by 
law,  and  that  each  of  such  grand  jurors  was 
qualified  to  serve  as  such. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ft  480-487;  Dec. 
Dig.  §137;*  Grand  Jury,  Cent.  Dig.  §|  42-47; 
Dec.  Dig.  §  17.*] 

2.  Criminal  Law  (|  422*)— Evidence— Acts 
and  Declarations  of  Conspirators. 

Where  two  or  more  persons  conspire  to 
commit,  and  actually  engage  jointly  in  the 
commission  of,  a  crime,  the  act  of  one  is  the 
act  of  all,  and  the  sayings  and  conduct  of  all 
of  the  conspirators  pending  the  conspiracy, 
and  in  furtherance  of  it,  are  admissible  in  the 
trial  of  each  of  them. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  984-988;  Dec.  Dig.  $  422.*] 

8.  Criminal  Law  (§  333*)— Trial— Instruc- 
tions—Burden  of  Proof. 

Following  numerous  decisions  of  the  Su- 
preme Court,  it  is  not  error  to  charge  that 
"the  onus  is  on  the  accused  to  verify  the  al- 
leged alibi,  not  beyond  a  reasonable  doubt,  but 
to  the  satisfaction  of  the  jury.  While  the  bur- 
den is  placed  upon  the  defendant  to  verify  the 
truth  of  a  defense  of  an  alibi,  it  is  not  incum- 
bent upon  him  to  establish  it  by  any  greater 
degree  of  proof  than  to  establish  any  other 
facts  set  up  in  his  defense.*'  This  court  de- 
clines to  request  the  Supreme  Court  to  review 
and  overrule  the  decisions  announcing  the  rule 
laid  down  in  this  instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  5  751;   Dec.  Dig.  §  333.*] 

4.  Sufficiency  of  Evidence— No  Error. 

The  evidence  fully  warranted  the  verdict, 
and  no  error  of  law  was  committed. 

Error  from  Superior  Court,  Miller  Coun- 
ty; W.  C.  Worrill,  Judge. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Ga.) 


XIRKSEY  t  STATE 


903 


Will  Kirksey  was  convicted  of  assault  with 
intent  to  murder,  and  brings  error.  Af- 
firmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in  er- 
ror. J.  A.  Laing,  Sol.  Gen.,  of  Dawson,  and 
R.  R.  Arnold,  of  Atlanta,  for  the  State. 

POTTLE,  J.  The  accused  was  convicted 
of  the  offense  of  assault  with  intent  to  mur- 
der one  Coon  Oliver.  His  motion  for  new 
trial  having  been  overruled,  he  has,  sued  out 
a  bill  of  exceptions  to  this  court,  complain- 
ing of  this  Judgment,  and  also  of  the  refusal 
of  the  court  to  sustain  a  challenge  to  the  ar- 
ray of  the  grand  jury,  and  a  plea  in  abate- 
ment to  the  indictment,  based  upon  the 
ground  that  the  jury  list  from  which  the 
grand  jury  was  selected  exceeded  two-fifths 
of  the  whole  number  of  persons  selected  by 
the  jury  commissioners  to  serve  as  jurors. 

[11  1.  The  Constitution  of  this  state  re- 
quires the  General  Assembly  to  provide  for, 
the  selection  of  the  most  intelligent,  experi- 
enced, and  upright  men  to  serve  as  grand 
jurors.  Penal  Code  1910,  |  855.  The  stat- 
ute passed  in  pursuance  of  this  constitution- 
al mandate  provides  that  the  jury  commis- 
sioners shall  revise  the  jury  list  from  time 
to  time,  and  select  from  the  books  of  the  tax 
receiver  upright  and  intelligent  men  to  serve 
as  jurors.  The  names  of  the  persons  so  se- 
lected shall  be  placed  on  tickets,  and  from 
this  number  "a  sufficient  number,  not  ex- 
ceeding two-fifths  of  the  whole  number,  of 
the  most  experienced,  intelligent  and  upright 
men  to  serve  as  grand  Jurors,"  are  to  be 
chosen.  Penal  Code  1910,  $  819.  At  common 
law  grand  jurors  were  selected,  as  well  as 
summoned  and  returned,  by  the  sheriff;  but 
in  most  of  the  states  statutory  provisions 
have  been  enacted  prescribing  the  method  of 
making  up  jury  lists  and  selecting  and  sum- 
moning jurors.  In  many  of  the  states  it  is 
provided  expressly  by  statute  that  the  meth- 
od prescribed  for  making  up  jury  lists  and 
selecting  both  grand  and  traverse  jurors  is 
directory  only.  See  Head  v.  State,  44  Miss. 
731;  State  v.  Krug,  12  Wash.  288,  41  Pac. 
126;  State  v.  Fidler,  23  R.  I.  41,  49  Atl.  100; 
Huling  v.  State,  17  Ohio  St.  583.  But  even 
in  those  states  where  the  method  of  select- 
ing jurors  has  not  been  expressly  made  di- 
rectory by  statute,  it  is  generally  held  that 
mere  irregularities  in  connection  with  the 
method  of  making  up  jury  lists  and  selecting 
and  summoning  and  impaneling  jurors  do 
not  afford  sufficient  reason  for  quashing  an 
Indictment  or  setting  aside  a  verdict  of  guil- 
ty. See  20  Cyc.  1306;  Sage  v.  State,  127  Ind. 
15,  26  N.  EL  667;  Commonwealth  v.  Brown, 
147  Mass.  585,  18  N.  E.  587,  1  L.  R.  A.  620, 
9  Am.  St.  Rep.  736;  Thompson  on  Trials,  $ 
37  et  seq. 

In  Williams  v.  State,  69  Ga.  12,  the  Su- 
preme Court  of  this  state  questioned  wheth- 
er the  mode  of  equalizing  jury  duty,  which 
does  not  affect  the  impartiality  of  those  sum- 


moned, is  a  proper  matter  for  plea  in  abate- 
ment. In  Stevenson  v.  State,  69  Ga.  68,  it 
was  held:  "That  32,  instead  of  30,  grand 
jurors  were  drawn,  is  not  such  an  irregu- 
larity as  would  quash  an  indictment,  much 
less  arrest  a  verdict."  In  Roby  v.  State,  74 
Ga.  812,  the  court  said:  "Where  the  law  is 
substantially  complied  with,  and  upright  and 
intelligent  men  form  the  grand  jury,  whose 
duty  it  is  to  charge  crime,  not  to  try  parties 
in  the  last  resort,  the  courts  should  not  set 
aside  proceedings  by  such  an  inquest  on 
mere  technicalities."  In  Turner  v.-  State,  78 
Ga.  174,  it  was  ruled:  "The  provisions  of  the 
Code  as  to  the  number  of  grand  jurors  to 
be  drawn  is  directory,  and  not  mandatory 
upon  the  court."  The  statute  in  reference 
to  the  number  of  grand  jurors  to  be  drawn 
provides  that  the  judge  shall  cause  to  be 
drawn  "not  less  than  eighteen,  nor  more 
than  thirty  names,  to  serve  as  grand  jurors." 
Penal  Code  1910,  |  823.  In  Governor  v. 
State,  5  Ga.  App.  357,  63  S.  E.  241,  this  court 
had  occasion  to  discuss  the  general  subject, 
and  held  that  the  statute  regulating  the 
drawing  of  jurors  was  generally  to  be  re- 
garded as  directory*  and  that,  where  there  had 
been  a  substantial  compliance  with  legal  re- 
quirements, any  irregularities  in  the  drawing 
which  could  not  have  affected  the  right  of 
trial  by  a  fair  and  impartial  jury  furnished 
no  ground  for  challenging  the  array.  The 
question  of  distribution  and  equalization  of 
jury  service,  and  of  the  number  of  jurors  to 
be  selected,  are  questions  which  concern  the 
public  and  the  citizens  generally  more  than 
they  do  a  particular  individual  who  may  be 
charged  with  crime. 

There  is  no  pretense  in  this  case  that  the 
grand  jury  which  returned  the  bill  against 
the  accused  was  not  an  impartial  grand  jury. 
The  Constitution  of  this  state  guarantees  to 
one  accused  of  crime  a  speedy  trial  by  an 
impartial  jury.  There  is  no  claim  that  a 
single  person  who  served  on  the  grand  jury 
was  not  a  qualified  grand  juror.  The  sole 
question  is  that,  because  the  jury  commis- 
sioners happened  to  put  into  the  grand  jury 
box  12  or  15  more  names'  than  made  up  an 
aggregate  of  two-fifths  of  the  whole  list  of 
jurors  in  the  county,  the  indictment  return- 
ed by  the  grand  jury  in  this  case  was  fatal- 
ly defective,  and  should  have  been  quashed 
upon  the  ground  that  it  was  not  found  by  a 
qualified  grand  jury.  The,  statute  of  this 
state  says  that  the  judge  shall  not  draw 
more  than  80  names  from  the  grand  jury 
box  to  serve  as  grand  jurors,  and  yet  the 
Supreme  Court  has  twice  held  that  this  was 
directory  merely,  and  that  it  afforded  the 
accused  no  cause  for  complaint,  though  more 
than  30  names  were  drawn  from  the  box 
and  were  summoned  to  serve  as  grand  ju- 
rors. Irrespective  of  other  considerations, 
the  principles  of  these  decisions  would  seem 
to  be  controlling  here.  The  accused  has  not 
been  substantially  injured.    His  case  was  in- 
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vestlgated  by  a  qualified  grand  jury,  and 
an  impartial  grand  jury,  so  far  as  the  rec- 
ord discloses.  It  may  be  that  the  judge 
could,  and  that  upon  a  proper  showing  it 
would  be  his  duty  to,  mandamus  the  jury 
commissioners  and  compel  them  to  re-revise 
the  jury  list  in  accordance  with  the  direc- 
tion contained  in  the  statute;  but  certainly 
the  mere  accidental,  or  even  intentional,  in- 
sertion in  the  grand  jury  box  of  a  few  more 
names  than  the  statute  directed,  would  not 
have  the  effect  of  vitiating  every  indictment 
returned  by  a  grand  jury  selected  from  this 
list  We  think  the  judge  was  clearly  right 
in  overruling  the  challenge  to  the  array  be- 
fore indictment,  and  in  refusing  to  quash  the 
Indictment  after  it  was  found. 

[2]  2.  Complaint  is  made,  in  the  motion 
for  new  trial,  of  the  admission  of  evidence 
in  reference  to  the  conduct  and  sayings  of 
other  persons,  not  on  trial,  and  of  the  record 
of  the  convictions  of  such  persons  of  assault 
with  intent  to  murder  the  prosecutor,  In 
connection  with  the  same  transaction  for 
which  the  accused  was  indicted.  The  evi- 
dence shows  that  the  accused  and  these  oth- 
er persons,  together  with  several  others, 
went  one  night  to  the  house  of  an  Inoffen- 
sive old  negro,  took  him  out  in  the  public 
road  in  his  nightclothes,  shot  him  a  number 
of  times  with  pistols,  and  beat  him  over  the 
head  and  body  with  a  trace  chain,  after 
which  they  went  back  to  the  house  and  got 
the  prosecutor's  wife  and  severely  whipped 
her.  They  left  the  old  negro  dead,  as  they 
supposed,  in  the  road,  where  he  remained 
all  night,  until  he  was  rescued  next  morning 
and  carried  to  a  physician  for  treatment. 
The  prosecutor  testified  that,  when  these 
men  came  to  his  house,  he  inquired  their 
reason  for  attacking  him,  and  the  reply 
they  gave  was  that,  while  they  recognized 
that  he  was  a  good  negro,  at  the  same  time 
they  were  not  going  to  permit  negroes  to 
live  in  that  neighborhood,  and  that  they 
proposed  to  kill  him  on  the  night  in  ques- 
tion, and  kill  the  others  who  resided  in  that 
community,  from  time  to  time,  as  the  oppor- 
tunity presented  itself.  We  are  at  a  loss 
to  understand  how  it  can  be  contended  that 
the  sayings  and  conduct  of  these  co-conspira- 
tors were  not  admissible  in  evidence.  They 
formed  the  conspiracy  to  kill  this  old  man, 
they  went  to  his  house  together  for  this  pur- 
pose, and  all  of  them  participated  in  the 
criminal  act  Untler  such  circumstances,  the 
act  of  one  was  the  act  of  all,  and  each  is 
equally  responsible  for  the  conduct  of  all. 
For  the  same  reason  it  is  very  clear  that 
the  record  of  the  conviction  of  these  co- 
conspirators was  also  admissible  in  evidence. 

[3]  3.  The  court  charged  as  follows:  "Ali- 
bi, as  a  defense,  involves  the  impossibility 
of  the  defendant  being  present  at  the  scene 
of  the  offense  at  the  time  of  its  commission, 
and  the  range  of  the  evidence  in  respect  to 
time  and  place  must  be  such  as  reasonably 


to  exclude  the  possibility  of  presence.  The 
onus  is  on  the  accused  to  verify  the  alleged 
alibi,  not  beyond  a  reasonable  doubt,  but  to 
the  satisfaction  of  the  jury.  While  the  bur- 
den is  placed  upon  the  defendant  to  verify 
the  truth  of  a  defense  of  an  alibi,  it  la  not 
incumbent  upon  him  to  establish  it  by  any 
greater  degree  of  proof  than  to  establish 
any  other  fact  set  up  in  his  defense."  Coun- 
sel for  the  plaintiff  in  error  concede  that 
this  charge  is  in  harmony  with  a  number  of 
decisions  of  the  Supreme  Court,  which  they 
cite  in  their  brief.  They  argue,  however, 
that  these  decisions  are  wrong,  and  base 
their  contention  upon  a  dictum  of  Judge 
Powell  in  Smith  v.  State,  3  Ga.  App.  806, 
61  S.  E.  739,  to  the  effect  that  'In  truth  the 
burden  of  proving  an  alibi  is  never  on  the 
defendant"  Upon  the  authority  of  this 
dictum  counsel  request  us  to  certify  this 
question  to  the  Supreme  Court,  with  a  view 
to  having  that  court  review  and  overrule  its 
numerous  decisions  to  the  contrary  of  the 
dictum  just  referred  to.  We  must  decline  to 
grant .  this  request  The  proposition  is  set- 
tled by  a  long  line  of  Supreme  Court  deci- 
sions, and  we  would  not  be  justified  in  ask- 
ing that  court  to  overturn  and  set  aside  a 
rule  of  evidence  which  has  been  in  force  in 
this  state  from  the  time  of  34  Ga.  down  to 
the  present  time.  Nor  have  we  any  reason 
to  believe  that  that  court  would  comply 
with  the  request,  if  we  made  it 

[4]  4.  Other  complaints  are  made  of  ex- 
tracts from  the  charge  of  the  court;  but  the 
assignments  of  error  are  clearly  without 
merit,  and  do  not  require  any  elaborate  dis- 
cussion. The  evidence  was  abundantly  suf- 
ficient to  show  the  guilt  of  the  accused.  The 
crime  was  an  atrocious  one,  absolutely  with- 
out mitigation,  and  it  is  creditable  to  the 
white  jurors  of  Miller  county  that  they  so 
regarded  it  and  promptly  convicted  each 
one  of  these  conspirators  of  the  highest 
crime  charged  in  the  indictment  There  is 
no  merit  in  any  of  the  complaints  made  in 
the  motion  for  new  trial. 

Judgment  affirmed. 

(11  Ga.  App.  147) 

SMITH  v.  STATE.      (No.  4,095.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(ByUabus  ly  the  Court.) 

Review  on  Appeal. 

On  all  material  questions  this  case  Is  con- 
trolled by  the  decision  this  day  rendered  in 
Kirksey  v.  State,  74  S.  E.  902. 

Error  from  Superior  Court,  Miller  Coun- 
ty;   W.  C.  Worrill,  Judge. 

Jim  Smith  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  I.  Geer,  of  Colquitt  for  plaintiff  in  er- 
ror. J.  A.  Lalng,  Sol.  Gen.,  of  Dawson,  and 
R.  R.  Arnold,  of  Atlanta,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 
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(11  Ga.  App.  148) 

GIBSON  t.  STATE.     (No.  4,096.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(Syllabus  by  the  Court.) 

Cbiminal  Law  (5  371*)— Witnesses  (§  379*) 
—Evidence  of  Conspiracy— Impeachment 
of  Witness. 

Evidence  was  admissible  that,  immediate- 
ly after  the  assault  upon  the  prosecutor,  the 
persons  who  committed  the  offense,  at  about 
the  same  place  and  as  a  part  of  the  common 
purpose  to  drive  the  prosecutor,  his  wife,  and 
other  negroes  out  of  the  community,  assaulted 
and  beat  the  wife  of  the  prosecutor.  The  evi- 
dence of  contradictory  statements  of  one  of 
the  witnesses  for  the  accused  was  admissible 
for  the  purpose  of  impeachment.  On  all  other 
material  questions  the  case  is  controlled  by. 
the  decision  this  day  rendered  in  Kirksey  v. 
State,  74  S.  E.  902. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  830-832;  Dec.  Dig.  §  371;* 
Witnesses,  Cent.  Dig.  §§  1209,  1220-1222, 
1247-1256;   Dec  Dig.  |  379.*] 

Error  from  Superior  Court,  Miller  Coun- 
ty;  W.  C.  Worrill,  Judge. 

Clayton  Gibson  was  convicted  of  assault 
and  battery,  and  brings  error.    Affirmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in 
error.  J.  A.  Laing,  Sol.  Gen.,  of  Dawson, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(11  Ga.  App.  148) 

WIDNBR  ▼.  STATE.     (No.  4,007.) 
(Court  of  Appeals  of  Georgia.    May  7,  1912.) 

(8yXlabu$  by  the  Court.) 

Challenge  to  Grand  Jury— Evidence. 

On  all  material  questions  this  case  is  con- 
trolled by  the  decision  this  day  rendered  In 
Kirksey  v.  State,  74  S.  EX  902. 

Error  from  Superior  Court,  Miller  Coun- 
ty; W.  O.  Worrill,  Judge. 

Remus  Widner  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in  er- 
ror. J.  A.  Laing,  Sol.  Gen.,  of  Dawson,  and 
R.  R.  Arnold,  of  Atlanta,  for  the  State* 

POTTLE,  J.    Judgment  affirmed. 


(TD  W.  Va,  684) 

PLASTER  v.  HARMAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9, 1912.) 

(SyUabue  by  the  Court.) 

1.  Taxation  (5  628*)— Tax  Sales— Verifica- 
tion of  Delin9uent  List. 

A  list  of  delinquent  lands  must  have  the 
affidavit  required  by  statute  when  acted  on  by 
the  county  court;  otherwise  a  tax  sale  and  deed 
resting  on  it  are  void.  An  affidavit  made  aft- 
erwards will  not  do. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1281 ;   Dec.  Dig.  §  628.*] 


2.  Taxation  (§  734*)— Tax  Sales— Verifica- 
tion of  Delinquent  List. 

Though  an  order  of  a  county  court  ap- 
proving a  list  of  lands  delinquent  for  taxes 
states  that  the  list  was  verified  by  affidavit,  yet, 
if  that  list  itself  shows  that  it  was  not  verified 
when  acted  on  by  the  court,  such  list  and  a  tax 
deed  under  it  are  void.  Such  order  of  the 
court  is  not  conclusive  of  the  fact. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  If  1470-1473;  Dec  Dig.  |  734.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  in  equity  by  Mary  E.  Plaster  against 
F.  A.  Harman.  From  a  decree  for  plaintiff, 
defendant  appeals.    Affirmed. 

Hale  &  Pendleton,  of  Princeton,  for  ap- 
pellant Hugh  G.  Woods,  of  Princeton,  for 
appellee. 

BRANNON,  P.  A  lot  of  land  in  Bluefleld 
was  returned  delinquent  for  taxes  for  the 
year  1904,  and  sold  for  such  delinquency  in 
the  name  of  W.  T.  Bailey,  purchased  by  F. 
A.  Harman,  and  he  obtained  from  the  clerk 
of  the  county  court  a  deed  under  such  tax 
sale.  Bailey  having  conveyed  the  lot  to  Mary 
E.  Plaster,  she  brought  a  suit  against  Har- 
man to  annul  said  tax  deed,  alleging  it  to 
be  void,  and  a  decree  was  pronounced  setting 
it  aside.  The  delinquent  list  describes  the 
lot  as  No.  19  in  section  308,  whereas  it  is 
lot  10.  This  is  alleged  as  a  defect  in  the 
proceedings.  The  original  delinquent  list 
was  not  retained  in  the  clerk's  office  of  the 
county  court,  but  was  transmitted  to  the 
auditor's  office.  The  delinquent  list  as  re- 
corded in  the  book  in  the  county  clerk's  office 
containing  delinquent  lists  shows  that  the 
sheriff's  affidavit  was  made  the  1st  day  Sep- 
tember, 1905;  whereas,  the  order  of  the  coun- 
ty court  shows  that  the  list  was  presented 
and  acted  upon  by  it  long  before  this  affida- 
vit was  made,  that  is,  on  31st  day  of  July. 
The  original  delinquent  list  sent  to  the  au- 
ditor's office  was  not  sworn  to  by  the  sheriff 
until  9th  day  of  December,  1905,  and  before 
a  different  notary  than  the  one  certifying 
the  affidavit  on  the  1st  day  of  September. 
The  order  of  the  county  court,  as  it  appears 
in  the  record  of  delinquent  lists  in  the  clerk's 
office,  shows  that  the  sheriff  presented  a  list 
of  delinquent  lands  "verified  by  affidavit 
thereto  appended,"  and  shows  those  words 
erased  by  ink  marks  drawn  through  them. 
No  order  of  the  county  court  approving  the 
delinquent  list  is  appended  to  the  list  In  the 
auditor's  office.    The  printed  form  is  unfilled. 

[1]  It  thus  does  not  appear  that  when  the 
delinquent  list  was  before  the  county  court 
It  was  verified.  This  case  is  governed  by 
former  cases.  Devine  ▼.  Wilson,  63  W.  Va. 
409,  60  S.  E.  351,  holds  that  the  statute  re- 
quiring an  affidavit  to  a  delinquent  list  is 
mandatory,  and  when  such  affidavit  is  wholly 
wanting  the  list  and  deed  resting  on  it  are 
void.  Wilkinson  v.  Linkous,  64  W.  Va.  205, 
61  S.  E.  152,  to  same  effect 

[2]  It  is  claimed  that  as  the  county  court 
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order  states  that  the  list  was  verified,  that 
is  conclusive  of  the  fact.  The  county  court 
acting  upon  such  a  matter  is  not  a  court  of 
record  of  general  jurisdiction  of  suits  be- 
tween parties.  A  deed  was  unwarrantably 
spread  on  record,  and  the  county  court,  at 
the  time  a  court  of  record  of  general  juris- 
diction, certified  that  it  had  been  duly  admit- 
ted to  record;  but  that  order  was  held  not 
conclusive  or  final.  Herring  v.  Lee,  22  W. 
Va.  661.  But  in  addition  the  record  in  this 
case  is  inconsistent,  contradicts  itself,  be- 
cause the  delinquent  list  is  referred  to  by 
it,  is  a  part  or  exhibit  as  in  a  bill,  and  it  it- 
self shows  that  clause  not  true.  The  list  it- 
self is  the  better  evidence,  and  denies  the 
statement  in  the  order  that  the  list  was 
verified.  Richardson  v.  Ebert,  61  W.  Va. 
523,  56  S.  B.  887,  reiterated  in  opinion  in 
Broad  v.  Berry,  62  W.  Va.  436,  59  S.  E.  169, 
125  Am.  St  Rep.  975,  and  State  v.  Mc- 
Eldowney,  55  W.  Va.  2,  47  S.  E.  653. 

Again,  the  original  list  in  the  auditor's 
office  shows  no  order  of  the  county  court 
approving  the  list.  If  this,  does  not  deny  and 
disprove  the  county  court  order  book,  still 
it  would  tell  the  inquiring  landowner  that 
there  was  no  approval  of  the  list,  and  mis- 
lead him  I  think.  It  would  be  hard  to  find 
a  more  irregular  proceeding  on  which  to 
base  a  tax  deed.  Thus  there  was  no  affida- 
vit at  the  time  when  the  list  was  presented 
to  the  court.  There  were  two  affidavits  be- 
fore different  persons.  The  taxpayer  has 
a  deep  interest  in  the  affidavits;  that  is, 
to  have  it  sworn  that  no  one  had  paid  the 
taxes,  and  that  diligence  had  been  used  to 
find  property  for  levy  to  pay  them.  Any- 
how, the  statute  requiring  the  affidavit  is 
mandatory. 

We  hold  the  deed  to  be  void,  and  affirm 
the  decree. 

(70  W.  Va.  607) 

BLOOM  v.  BENNETT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  9,  1912.) 

(Syllaous  by  the  Court) 

Vendob  and  Purchaser  (§  299*)— Remedies 
or  Vendor— Recovery  of  Land. 

Section  20,  c.  90,  Code  1906,  does  not  pre- 
vent a  vendor  from  recovering  in  ejectment 
against  his  defaulting  vendee  land  sold  by  a 
written  contract  expressly  reserving  the  right 
of  re-entry  for  such  default. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  837-842;  Dec  Dig.  | 
299.*] 

Error  to  Circuit  Court,  Hancock  County. 

Action  by  Selina  Bloom  against  Joseph 
Bennett  From  an  order  setting  aside  the 
verdict  for  plaintiff  and  granting  a  new  trial, 
she  brings  error.     Reversed  and  rendered. 

John  R.  Donehoo,  of  New  Cumberland,  for 
plaintiff  in  error.  E.  A.  Hart,  of  New  Cum- 
berland, for  defendant  in  error. 


WILLIAMS,  J.  Selina  Bloom,  a  vendor, 
sued  Joseph  Bennett,  her  vendee,  in  ejectment 
and  obtained  a  verdict  On  motion  of  Bennett 
the  court  set  the  verdict  aside,  and  granted 
a  new  trial.  To  that  order  Mrs.  Bloom  ob- 
tained this  writ  of  error. 

Defendant  pleaded  not  guilty,  and  also 
gave  notice  that  he  would  rely  upon  a  writ- 
ten contract  of  sale  for  the  land  sued  for, 
executed  by  plaintiff  to  him,  and  did  present 
at  the  trial  a  written  agreement  for  the  pur- 
chase of  the  land  sued  for,  signed  by  plain- 
tiff. 

Under  the  common  law,  as  interpreted  and 
applied  by  the  courts  of  Virginia  prior  to 
the  act  of  April  16,  1831  (Acts  1830-31,  c. 
11),  permitting  a  defendant  in  ejectment  to 
make  certain  equitable  defenses,  a  vendee  of 
land,  holding  only  an  equitable  title,  could 
not  defend  against  his  vendor,  or  one  holding 
legal  title  under  him.  Davis  v.  Teays,  3 
Grat.  (Va.)  283;  Suttle  v.  Railroad  Co.,  76 
Va.  290.  Prior  to  that  statute,  no  equitable 
defense  was  available,  in  ejectment,  against 
the  holder  of  the  legal  title.  Fulton  v.  John- 
son, 24  W.  Va.  95;  Taylor  v.  King,  6  Munf. 
(Va.)  358,  8  Am.  Dec.  746;  Harris  v.  Harris, 
6  Munf.  (Va.)  367. 

In  those  states  that  have  abolished  the 
distinction  between  courts  of  law  and  courts 
of  chancery,  as  such  distinction  formerly  ex- 
isted in  England,  a  defendant  is  permitted, 
as  matter  of  right,  to  make  as  many  de- 
fenses as  he  may  have  to  any  suit  or  action, 
whether  such  defenses  were  formerly  de- 
nominated as  legal  or  equitable;  and  in 
those  states  a  vendee  of  land  in  possession 
under  a  contract  of  purchase,  and  not  in  de- 
fault, could  not  be  ousted  by  his  vendor. 
Warvelle  on  Ejectment,  |  146;  15  Cyc.  73; 
Tibeau  v.  Tibeau,  19  Mo.  78,  59  Am.  Dec 
329;  Love  v.  Watkins,  40  Cal.  547,  6  Am. 
Rep.  624;  Traphagen  v.  Traphagen,  40  Barb. 
(N.  Y.)  537;  Cavalli  v.  Allen,  57  N.  Y.  508; 
Geiger  v.  Kaigler,  15  S.  C.  262;  Williams  v. 
Murphy,  21  Minn.  534.  But  in  Virginia  and 
in  this  state,  the  original  distinction  between 
courts  of  law  and  courts  of  chancery  is  still 
retained.  The  respective  jurisdictions  of  the 
two  courts  are  sharply  defined,  and  depend 
upon  the  nature  of  the  relief  demanded,  or 
the  defense  set  up.  Hence,  to  overcome  the 
rigid  technical  rule  of  the  common  law,  and 
to  permit  certain  equitable  defenses  to  an  ac- 
tion of  ejectment,  which  the  courts  of  law 
had  held  were  not  cognizable  therein,  the 
statute  referred  to  was  enacted  by  the  Leg- 
islature of  Virginia.  Under  that  statute  as 
it  was  originally,  and  as  it  is  now  in  Vir- 
ginia, a  vendee  of  land,  in  order  to  avail 
himself  of  its  benefits,  must  not  be  in  de- 
fault His  defense  must  be  such  as  would 
entitle  him,  in  a  court  of  equity,  to  specific 
execution  against  his  vendor.  The  verbiage 
of  section  2741,  Code  of  Virginia  1904,  is 
the  same  as  it  was  in  the  Revised  Code  of 
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1849,  and  we  do  not  conceive,  that  the  legal 
effect  of  the  original  act  is  changed  by  the 
change  in  verbiage  made  by  the  revisors  of 
the  Code  of  1849.  But,  in  adopting  the  Re- 
vised Code  of  West  Virginia,  which  went  in- 
to effect  April  1,  1869,  the  Legislature  saw 
fit  to  make  a  very  material  alteration  In  the 
Virginia  statute.  The  statute  under  consid- 
eration is  section  20,  c.  90,  Code  1900,  and  it 
reads  as  follows:  "A  vendor,  or  any  person 
claiming  under  him,  shall  not  at  law  recover 
against  a  vendee,  or  those  claiming  under 
him,  lands  sold  by  such  vendor  to  such  ven- 
dee, when  there  is  a  writing  stating  the  pur- 
chase, and  the  terms  thereof,  signed  by  the 
vendor  or  his  agent"  This  statute  is  often 
spoken  of  as  one  of  the  equitable  defenses  in 
ejectment,  which  would  seem  to  be  a  mis- 
nomer, for  it  will  be  observed  that  it  contains 
no  provision  that  the  vendee  shall  have  com- 
plied with  the  terms  of  his  contract,  in  order 
to  avail  himself  of  its  benefit  It  simply 
says  that  the  vendor  shall  not  recover  against 
his  vendee  in  possession  under  a  written  con- 
tract of  purchase,  stating  the  terms  thereof, 
signed  by  the  vendor  or  his  agent  The  pur- 
pose and  effect  of  this  statute  Is  to  take 
away  from  the  law  court  the  right,  which  is 
conferred  by  the  Virginia  statute,  to  try  and 
pass,  upon  the  equities  of  the  parties  in  such 
case.  The  modification  makes  the  statute 
almost  the  very  opposite  of  the  Virginia  law, 
because,  in  that  state,  the  law  court  may 
Inquire  into  the  equities  between  vendor  and 
vendee  and  decide  the  case  accordingly ;  but 
in  this  state  the  modified  statute  plainly 
makes  such  written  contract  of  sale  a  com- 
plete bar  to  the  vendor's  action,  and  pre- 
cludes the  law  court  from  making  inquiry 
into  the  equities  between  him  and  his  vendee. 
The  vendee's  default  in  the  performance  of 
any  of  his  covenants  under  an  ordinary  con- 
tract of  purchase  are  therefore  immaterial 
questions  in  ejectment,  in  this  state.  The 
effect  of  our  statute,  which  no  doubt  was  al- 
so the  legislative  purpose,  is  to  force  a  ven- 
dor, who  has  signed  a  written  contract  of 
sale  reserving  no  right  of  re-entry,  and  who 
has  placed  his  vendee  In  possession,  to  pur- 
sue his  remedy  in  equity  by  a  suit  for  specif- 
ic enforcement,  and  to  deny  him  the  right  to 
recover  the  land  sold,  by  an  action  in  eject- 
ment, however  much  his  vendee  may  be  in 
default 

But  we  cannot  imagine  that  the  Legisla- 
ture intended  to  forbid  recovery  in  ejectment 
by  a  vendor  if  he  has,  in  his  contract  of 
sale,  expressly  reserved  the  right  of  re-entry 
for  covenants  broken.  Such  an  application 
of  the  statute  would  not  be  consistent  with 
the  constitutional  right  of  parties  to  con- 
tract The  vendor,  in  this  case,  had  reserved 
the  right  to  re-enter  for  vendee's  default  in 
the  performance  of  certain  covenants,  and  it 
was  proven  that  he  was  in  default  How 
much  he  was  in  arrears  is  not  material,  as 


the  failure  to  pay  any  part  constituted  a 
breach  of  the  contract,  for  which  Mrs.  Bloom 
had  reserved  the  right  of  re-entry.  We  do 
not  think  the  statute  applies  in  this  case, 
and  the  verdict  should  not  have  been  set 
aside.  The  court  should  have  rendered  judg- 
ment upon  it  for  the  plaintiff. 

The  order  setting  aside  the  verdict  ana 
granting  defendant  a  new  trial  will  therefore 
be  reversed,  and  judgment  will  be  entered 
here  for  the  plaintiff  for  the  land  in  the  dec- 
laration described,  in  fee  simple. 


(70  W.  Va.  661) 

ARMENTROUT  et  aL  v.  ARMENTROUT 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  10,  1912.) 

(Syllabus  by  the  Court.) 

1.  Injunction    (§   26*)  —  Restraining   Ac- 
tion at  Law. 

Infancy,  fraud  in  the  procurement  of  a 
note,  and  total  failure  of  consideration,  are 
available  as  defenses  at  law,  independently  of 
section  5,  chapter  126,  Code  1906,  and  furnish 
no  grounds  for  equitable  jurisdiction  to  en- 
join an  action  at  law  on  such  note. 

[Ed.    Note. — For    other    cases,    see    Injunc- 
tion,  Cent  Dig.  ||  24-19,  54-61;    Dec.  Dig. 

m  26.*] 


2.  Injunction    (§   199*)— Dissolution— De- 
cree for  Defendant. 

Upon  dissolution"  of  an  injunction  and 
dismissal  of  plaintiff's  bill,  it  is  error  for  the 
court,  without  cross  pleadings  by  defendant,  to 
pronounce  a  decree  in  his  favor  against  plain- 
tiff for  the  money  sought  to  be  recovered  in 
the  action  at  law  enjoined. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  419;  Dec.  Dig.  |  199.*] 

Appeal  from  Circuit  Court  Randolph 
County. 

Bill  by  C.  L.  Armentrout  and  others 
against  R.  B.  Lee  Armentrout  and  others. 
From  the  decree  C.  S.  Armentrout  appeals. 
Affirmed  in  part,  and  reversed  in  part 

Cunningham  &  Stallings,  of  Elklns  and 
Parsons,  and  Lloyd  Hansford,  of  Parsons,  for 
appellant  J,  W.  Harman,  of  Parsons,  and 
J.  F.  Harding  and  W.  E.  Baker,  both  of  El- 
kins,  for  appellees. 

MILLER,  J.  The  subject  of  controversy  is 
the  same  as  in  Lambert  v.  Armentrout  66 
W.  Va.  375,  64  S.  E.  260,  22  L.  R.  A.  (N.  S.) 
556.  After  the  Judgment  below  had  been  re- 
versed and  the  case  remanded  for  a  new 
trial,  the  present  bill  was  filed  by  defendants 
in  the  former  suit,  against  Lambert  therein, 
and  R.  E.  Lee  Armentrout,  who  had  assigned 
the  note  in  controversy  to  Lambert  charging, 
as  the  basis  for  enjoining  the  law  action, 
fraud/  in  the  procurement  of  the  note  and 
total  failure  of  consideration. 

On  the  filing  of  the  bill  a  preliminary  in- 
junction was  awarded,  which,  on  final  hear- 
ing on  bill,  answer  and  proofs  taken,  was 
wholly  dissolved  and  the  bill  dismissed.    The 
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court  below,  however,  did  not  stop  at  this,  but 
proceeded,  without  cross-bill  by  defendant 
or  other  pleading  calling  for  affirmative  re- 
lief, to  pronounce  a  money  decree  in  favor  of 
Lambert  against  the  appellant,  C.  S.  Armen- 
trout, surety  on  the  note,  suit  on  which  had 
been  enjoined,  but  not  against  0.  L.  Armen- 
trout,  the  principal  in  tjie  note,  who  had 
pleaded  infancy,  for  the  full  amount  of  the 
note  and  interest,  and  the  costs  in  the  present 
suit,  and  in  the  suit  at  law  in  that  court  ex- 
pended. This  is  the  decree  we  now  have  be- 
fore us  for  review  on  the  present  appeal. 

[1]  The  court  below  was  substantially 
right  in  dismissing  plaintiffs'  bill,  and  to 
that  extent  as  modified  here  the  decree  ap- 
pealed from  must  be  affirmed.  Infancy  as  a 
defense  is  available  at  law;  and  so  are  fraud 
in  the  procurement  of  the  note,  and  total 
failure  of  consideration,  independently  of  sec- 
tion 5,  chapter  126,  Code  1906.  Mylius  v. 
Massillon  Engine  &  Thresher  Co.,  74  S.  E. 
728,  decided  at  the  present  term,  and  au- 
thorities cited.  In  the  case  cited  we  held 
that  a  suit  at  law  can  not  be  enjoined  and 
the  litigation  transferred  to  the  equity  side 
of  the  court,  merely  on  the  assertion  of  de- 
fenses pleadable  at  law. 

The  demurrer  to  the  bill,  found  in  the  rec- 
ord, and  endorsed  by  the  clerk  as  filed  In 
court,  apparently  on  the  date  of  the  final 
decree,  is  not  noted  or  passed  upon  by  that 
or  any  other  order  or  decree  in  the  cause, 
and  can  not  be  considered  here.  But  the 
answer  filed,  not  replied  to,  not  only  denies 
the  fraud  and  want  of  consideration  relied 
on,  but  also  pleads  complete  and  adequate 
remedy  at  law.  So  jurisdiction  In  equity  is 
denied  and  the  question  properly  presented 
by  the  answer,  and  the  prayer  of  the  answer 
simply  is  that  the  bill  be  dismissed  with 
costs;  no  other  relief  is  sought  thereby. 

[2]  The  question  then  remains,  did  the 
court  err  in  pronouncing  the  money  decree? 
We  think  it  did,  clearly  so.  No  rule  is  better 
settled  than  that  there  can  be  no  decree  for 
or  against  a  party  without  proper  pleadings. 
Pleadings  are  as  essential  as  proof,  the  one 
being  the  foundation  for  the  other,  the  one 
being  unavailing  without  the  other.  Roberts 
v.  Coleman,  37  W.  Va.  143,  16  S.  E.  482; 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va.  275, 
23  S.  E.  553;  Coaldale  M.  &  Mfg.  Co.  v. 
Clark,  43  W.  Va.  84,  27  S.  E.  2»4;  Lilly  v. 
Claypool,  59  W.  Va.  130,  53  S.  E.  22.  Counsel 
for  appellee  rely  on  Dunn  v.  Stowers,  104 
Va.  290,  51  S.  B.  366.  We  do  not  regard  that 
case  in  point  The  court  in  that  case  had 
acquired  jurisdiction  for  specific  performance 
or  rescission  of  a  contract  for  the  sale  and 
purchase  of  land.  The  bill  and  answer  justi- 
fied the  money  decree.  The  concrete  case  we 
have  here  Is  covered  by  Wright  v.  Del  a  field, 
25  N.  Y.  266;  Andrus  v.  Scudder,  120  Mich. 
502,  79  N.  W.  794;  Herndon  v.  Hlggs,  15 
Ark.  389;  People  v.  Pacheco,  27  Cal.  176,  and 


Bourke  v.  Vanderllp,  22  Tex.  221.  These 
cases  fully  support  the  proposition  that  upon 
dissolution  of  an  injunction,  and  dismissal 
of  plaintiff's  bill  brought  to  enjoin  an  action 
at  law,  it  is  error  for  the  court,  without 
cross  pleadings  by  defendant,  to  pronounce 
a  decree  in  his  favor  against  plaintiff  for  the 
money  sought  to  be  recovered  in  the  action 
at  law.  These  decisions  are  in  harmony  with 
the  principles  of  our  own  cases  cited  above, 
and  call  for  reversal  of  so  much  of  the  de- 
cree appealed  from  as  gives  affirmative  re- 
lief in  favor  of  defendant. 

We,  therefore,  affirm  the  decree  in  so  far 
as  it  dissolves  the  injunction  and  dismisses 
plaintiffs'  bill,  With  costs,  except  that  such 
dismissal  is  to  be  without  prejudice  to  ei- 
ther party  on  the  trial  of  the  action  at  law 
enjoined,  or  on  the  trial  of  any  action  that 
may  be  brought  on  the  note  sued  on.  But 
In  so  far  as  said  decree  gives  affirmative  re- 
lief in  favor  of  defendant  against  plaintiff 
C.  S.  Armentrout,  it  is  reversed,  and  defend- 
ant is  remitted  to  his  action  at  law  on  the 
note  sued  on.  And  as  plaintiff  and  appellant 
C.  S.  Armentrout  has  substantially  prevailed 
here  he  will  recover  his  costs  in  this  court. 


(70  W.  Va.  664) 

FOX  v.  CITY  OP  HINTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1912.) 

(Syllabus  by  the  Court.} 

Appeal   and   Errob    ($    670*)— Dismissal- 
Grounds. 

.  A  final  judgment  of  a  circuit  court  dis- 
missing a  declaration  on  demurrer  over  the 
express  exception  of  plaintiff,  brought  here 
for  review  on  writ  of  error,  can  not  "by  affidav- 
its be  shown  to  be  a  judgment  by  consent  so 
as  to  effect  a  dismissal  of  the  writ  of  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2865,  2866;  Dec  Dig.  i 
670.*] 

Error  to  Circuit  Court,  Summers  County. 

Action  by  J.  A.  Fox  against  the  City  of 
Hinton.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

ft.  F.  Dunlap,  of  Hinton,  for  plaintiff  in 
error.  T.  N.  Read,  of  Hinton,  for  defendant 
in  error. 

ROBINSON,  J.  The  writ  of  error  relates 
to  a  judgment  sustaining  a  demurrer  to  the 
declaration  in*  an  action  for  damages  to 
plaintiff's  property  by  a  change  of  street 
grade  made  by  defendant  city. 

Concededly,  the  declaration  Is  good.  The 
question  of  its  sufficiency  is  not  contested. 
But,  on  a  motion  to  dismiss  the  writ  of  er- 
ror, defendant  undertakes  to  show  by  a  IB- 
davits  that  the  judgment  was  entered  by 
consent.  It  is  claimed  that  a  compromise  of 
the  litigation  was  agreed  to  by  the  attorneys, 
and  the  order  dismissing  the  declaration  on 
demurrer  was  entered  for  that  reason.     It 


•For  other  cams  see  same  topic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key  No.  Series  a  Bep'r  Indexes 


WiVa.) 


EVANS  v.  HIGGIN8 


«09 


seems  that  the  city  did  not  ratify  the  act  of  | 
Its  attorney  in  regard  to  the  proposed  set- 
tlement, and  that  plaintiff,  therefore,  pro- 
poses to  go  on  with  his  action  by  reversing 
the  erroneous  Judgment  entered  on  demur- 
rer to  the  declaration. 

Subsequent  to  the  award  of  the  writ  of  er- 
ror the  attorneys  for  the  city  moved  the  cir- 
cuit court  to  set  aside  the  order  appealed 
from,  and  the  circuit  court  entered  an  order 
purporting  to  set  aside  that  order  and  to  re- 
instate the  case  in  that  court.  Of  course  at 
that  time  the  order  undertaken  to  be  set 
aside  had  become  final  by  the  expiration  of 
the  term  at  which  it  was  entered.  The  court 
had  no  power  to  change  it. 

We  must  overrule  the  motion  to  dismiss 
the  writ  of  error.  The  record  on  which  that 
writ  was  awarded  sustains  the  writ.  We 
can  not  change  the  record  of  the  judgment 
by  reading  the  affidavits.  The  judgment  Is  a 
verity.  It  can  not  be  shown  by  affidavit  to 
be  other  than  what  it  purports  to  be.  it 
shows  itself  to  be  a  final  judgment  on  de- 
murrer, entered  over  the  express  exception 
of  the  plaintiff.  It  is  anything  but  a  judg- 
ment by  consent  The  judgment  cannot  be 
impeached  and  its  character  changed  by  affi- 
davit. If  it  was  a  consent  order  the  circuit 
court  should  not  have  given  it  another  char- 
acter when  that  court  entered  it.  The  court 
speaks  by  its  record,  not  by  affidavits  in  the 
country. 

Since  the  declaration  is  sufficient,  the  judg- 
ment sustaining  the  demurrer  and  dismiss- 
ing the  action  must  be  reversed,  the  demur- 
rer overruled,  and  the  case  remanded  to  be 
further  proceeded  in. 


(70  W.  Va.  640) 

EVANS  v.  HIGGINS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1912.) 

(Syllabus  by  the  Court.) 

Husband    and   Wifb  •({   49%*)  — Gift   to 
Wife— Delivery. 

In  view  of  section  1,  c  71,  Code  1906,  a 
wife  acquires  no  title  to  personal  property  giv- 
en to  her  by  her  husband,  not  evidenced  by 
deed  or  will,  possession  whereof  was  deliver- 
ed to  her  at  their  place  of  residence.  Such 
gift  is  void,  and  the  husband  may  reclaim  the 
property. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §§  249-255;   Dec.  Dig.  | 

49%.*] 

Error  to  Circuit  Court,  Marshall  County. 

Action  by  D.  B.  Evans,  trustee,  against 
Fannie  B.  Higgins.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed,  and 
cause  remanded. 

McCamic  &  Clarke,  of  Wheeling,  for  plain- 
tiff in  error. 

WILLIAMS,  J.  D.  B.  Evans,  trustee, 
brought  an  action  of  detinue  against  Fannie 


B.  Higgins  to  recover  possession  of  a  piano 
and  certain  household  furniture,  which 
James  Higgins,  her  husband,  had  conveyed 
to  said  trustee,  after  he  separated  from  her. 
The  jury  found  for  defendant,  and,  on  mo- 
tion of  plaintiff,  the  court  set  aside  the  ver- 
dict and  granted  a  new  trial.  The  writ  of 
error  goes  to  that  interlocutory  order,  as 
provided  by  section  1,  c.  135,  Code  1906. 

Defendant  surrendered  possession  of  some 
of  the  property  conveyed  by  the  trust  deed 
before  suit,  but  claimed  other  portions  as  a 
gift  from  her  husband.  The  husband  denies 
that  it  was  a  gift  But  the  jury  evidently 
believed  the  wife,  who  testified  that  it  was  a 
gift  Hence,  for  the  purpose  of  this  review, 
we  must  accept  that  as  a  fact,  because  the 
jury  so  found  on  conflicting  testimony  of 
witnesses,  and  there  is  sufficient  evidence  to 
prove  it 

The  wife's  testimony  proves  that  some  of 
the  articles  enumerated  in  the  declaration 
were  given  to  her  by  her  husband  before  their 
marriage,  and  that  others,  Including  a  piano, 
were  given  to  her  afterwards,  when  she  and 
her  husband  were  living  together  in  the 
same  house,  and  that  delivery  of  possession 
was  at  their  place  of  residence.  The  rights 
of  creditors,  existing  at  the  time  of  the  gifts, 
are  not  involved. 

The  case,  therefore,  turns  upon  a  proper 
construction  of  section  1,  c,  71,  Code  1906, 
which  reads  in  part  as  follows,  via:  "And 
no  gift  of  any  goods  or  chattels  shall  be 
valid,  unless  by  deed  or  will,  or  unless  ac- 
tual possession  shall  have  come  to  and  re- 
mained with  the  donee,  or  some  person 
claiming  under  him.  If  the  donor  and  donee 
reside  together  at  the  time  of  the  gift,  pos«- 
session  at  the  place  of  their  residence  shall 
not  be  a  sufficient  possession  within  the 
meaning  of  this  section." 

There  was  no  writing  evidencing  the  gift 
It  is  seriously  contended  by  counsel  for  de- 
fendant that  the  statute,  above  quoted,  does 
not  apply  to  defeat  the  gift,  by  a  solvent 
husband,  of  goods  and  chattels,  made  in 
good  faith  to  his  wife,  notwithstanding  do- 
nor and  donee  were  residing  together,  and 
possession  was  delivered  at  the  place  of 
their  residence.  But  is  not  the  statute  al- 
most too  plain  to  admit  of  such  construc- 
tion? It  expressly  says  that  in  order  to 
make  valid  a  gift  of  goods  or  chattels,  the 
gift  must  be  by  deed  or  will,  or,  if  not  by 
deed  or  will,  then  by  actual  delivery  of  the 
possession  of  the  thing  given  to  the  .donee, 
and  adds  a  qualification  to  the  delivery, 
which  would  seem  to  defeat  the  gift  by  one 
person  to  another,  who  reside  together,  if 
the  possession  be  delivered  at  the  place  of 
their  residence.  The  language  of  the  statute 
is  positive,  plain,  and  unambiguous.  It  says 
no  such  gift  shall  be  valid,  which  evidently 
means  that  no  title  passes  to  the  donee  by 
delivery  of  possession  at  the  place  of  the 
joint  residence  of  donor  and  donee,  unless 
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evidenced  by  deed  or  will.  Why  the  stat- 
ute was  enacted  we  need  not  stop  to  in- 
quire, but  it  seems  not  to  have  been  passed 
for  the  benefit  of  creditors  alone.  It  would 
seem  rather  to  be  intended  for  the  protec- 
tion of  distributees  and  personal  represent- 
atives of  decedents.  But  any  person  inter- 
ested in  the  chattel  alleged  to  have  been 
given  can  claim  the  benefit  of  the  statute.  It 
would  seem  to  permit  either  consort  to  re- 
scind a  gift  and  recover  possession  of  the 
chattel,  notwithstanding  he,  or  she,  should 
admit  the  gift,  if  delivery  was  made  at  their 
place  of  residence,  and  the  gift  was  not  evi- 
denced by  deed  or  will. 

The  act  would  apply  with  equal  force  to 
defeat  the  gift  of  a  chattel  by  a  wife  to  a 
husband,  or  by  a  father  or  mother  to  a 
child,  provided  the  donor  and  donee  were 
living  together  at  the  time  the  gift  was 
made.  It  is  a  very  old  Virginia  statute, 
and  was  copied  bodily  into  the  laws  of  West 
Virginia  from  that  state.  Originally,  it  ap- 
plied only  to  a  gift  of  slaves,  but  later  on, 
when  the  Code  was  revised  in  1849,  there 
was  added,  after  the  word  "slaves,"  the 
words  "or  of  any  goods  or  chattels."  At 
that  time  the  last  sentence,  or  clause,  of  the 
section  was  added.  Our  statute  is  the  same, 
except  that  the  words  "of  a  slave  or"  are 
stricken  out 

Counsel  rely  upon  the  case  of  First  Na- 
tional Bank  of  Richmond  v.  Holland,  99  Va. 
495,  89  S.  E.  126,  55  L.  R.  A.  155,  86  Am.  St. 
Rep.  898.  But  that  was  the  case  of  a  gift 
by  the  husband  to  the  wife  of  bank  stock; 
and  the  court  of  Virginia  construed  the 
words  "goods  and  chattels"  not  to  include 
bank  stock,  and  held  bank  stock  to  be  a 
chose.  Thus  the  court  held  the  statute  not 
to  apply  in  that  case.  But  this  court  has 
construed  the  words  "goods  and  chattels," 
used  in  this  statute,  to  include  "moneys  and 
every  other  kind  of  personal  property,  which 
may  be  the  subject  of  a  gift  inter  vivos  or 
causa  mortis."  Dickeschied  v.  Bank,  28  W. 
Va.  340.  But  there  is  no  question  that  the 
property  here  sued  for  falls  within  the  de- 
scription "goods  and  chattels." 

We  need  not  inquire  whether  a  husband 
could  make  a  valid  gift  of  a  chattel  to  his 
wife  at  the  common  law,  or  not,  for,  if  he 
could,  the  statute  in  question  has  certainly 
determined  the  manner  of  making  it. 

In  Blankenship  v.  K.  8c  M.  Ry.  Co.,  43  W. 
Va.  140,  27  S.  E.  355,  cited  by  counsel,  the 
statute  really  had  no  application,  because 
Blankenship,  although  under  age,  was  per- 
mitted by  his  father  to  work  away  from 
home  and  to  earn  wages.  With  the  pro- 
ceeds of  his  labor  he  bought  a  horse,  which 
he  brought  home  and  traded  to  his  father 
for  a  mule.  He  kept  the  mule  on  his  fa- 
ther's place  until  it  was  killed  by  the  rail- 
road company.  The  mule  was  the  animal 
for  the  loss  of  which  he  sued.  It  had  not 
been  given  to  him  by  his  father,  and  there- 


fore the  statute  could  not  apply  to  defeat 
his  title. 

In  Lowther  v.  Lowther,  30  W.  Va.  103, 
3  S.  E.  42,  the  statute  did  not  apply  for  the 
same  reason.  In  that  case  it  appears  that 
the  father  had  given  his  daughter  a  colt, 
which  she  traded  for  a  mare,  which  she  kept 
on  her  father's  place.  The  mare,  thus  ac- 
quired, was  not  the  chattel  which  had  been 
given  her,  and  the  statute  did  not  apply. 

We  do  not  think  the  court  gave  proper  ef- 
fect to  the  statute  in  Good  v.  Good.  39  W. 
Va.  357,  19  S.  JB.  382,  a  case  relied  on  by 
counsel. 

In  relation  to  the  piano  and  such  other 
goods  and  chattels  as  were  given  to  the 
wife  after  marriage,  and  while  she  and  her 
husband  were  living  together  at  the  place 
where  possession  was  delivered,  the  wife  ac- 
quired no  title;  the  gift  not  being  by  deed 
or  will. 

The  judgment  of  the  lower  court  will 
therefore  be  affirmed,  and  the  case  will  be 
remanded. 

(70  W.  Va.  676J 
SHAW    v.   HAZEL-ATLAS   GLASS    GO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1912.) 

(Syllabus  by  the  Court.) 

1.  Master  and  Servant  (§  153*)— Danger- 
ous Machinery— Warning. 

It  is  the  duty  of  a  master  to  give  a  minor 
servant,  operating  a  dangerous  machine,  in- 
experienced in  its  use,  notice  and  warning  of 
danger  in  its  operation,  and  such  instructions 
as  will  enable  the  servant  to  realise  the  dan- 
ger and  avoid  injury*  If  there  is  a  peculiar 
or  special  danger,  the  warning  and  instruc- 
tion must  be  definite  as  to  it  Such  warning 
and  instruction  must  be  more  definite  in  the 
case  of  an  inexperienced  infant  than  in  case 
of  an  adult 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  ||  314-317;    Dec  Dig.  § 

2.  Master  and  Servant  (§  185*)— Duty  to 
Warn  Servant— Delegation  or  Author- 
ity. 

The  duty  of  a  master  to  give  his  servant, 
operating  dangerous  machinery,  notice  of  dan- 
ger and  Instructions  as  to  the  manner  of  oper- 
ating the  machinery  to  avoid  hurt  to  the  serv- 
ant, is  a  duty  resting  on  the  master,  and  can- 
not be  delegated  to  another,  so  as  to  relieve 
the  master  from  liability  to  the  servant  for 
injury  arising  from  the  negligence  of  the  agent 
to  whom  the  duty  was  delegated.  So  as  to 
the  duty  to  furnish  safe  machinery.  In  such 
cases  the  law  of  fellow  servant  does  not  ap- 
ply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  385-421;  Dec.  Dig.  § 
185.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Malky  Shaw  against  the  Hazel- 
Atlas  Glass  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

J.  B.  Sommervllle,  of  Wheeling,  for  plain- 
tiff in  error.  Handlan  &  Reymann  and  J.  B. 
Allison,  all  of  Wheeling,  for  defendant  in 
error. 


fFor  other  carat  see  i&me  topU  and  Motion  NUMBER  in  Dec  Dig.  6  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


W.Va.) 


SHAW  T.  HAZEL-ATLAS  GLASS  CO. 


911 


BRANNON,  P.  Malky  Shaw  obtained  a 
verdict  and  Judgment  for  $1,500  in  an  action 
against  the  Hazel-Atlas  Glass  Company, 
whicb  has  brought  the  case  to  this  court 

Malky  Shaw,  a  Russian  girl  between  17 
'and  18  years  of  age  at  the  time  of  the  acci- 
dent Involved  in  the  case,  was  employed  in 
the  factory  of  the  glass  company  in  making 
from  tin  and  other  metals  different  articles, 
among  them  jar  tops,  jar  caps,  jar  covers, 
can  covers,  and  other  things.  Malky  Shaw 
was  put  to  working  a  machine  or  press  driven 
by  steam,  known  as  a  "trimmer,"  used  for 
trimming  off  the  edges  of  jar  or  can  metal 
caps.  This  machine  was  so  constructed  that 
a  part  of  it,  called  the  "plunger,"  is  forced 
into  a  part  called  a  "die,"  and  then  drawn 
out  of  it  by  fast  motion,  as  many  as  135 
times  per  minute.  Sometimes  the  pieces  of 
metal  for  making  caps  get  fastened  in  the 
machine,  preventing  its  operation.  One  of 
these  caps  became  fastened,  and  Malky 
Shaw,  in  trying  to  loosen  it  with  her  fingers, 
lost  the  ends  of  two  fingers  by  mashing, 
causing  amputation. 

One  assigned  error  is  for  overruling  the 
demurrer  to  the  declaration.  It  is  specified 
that  it  does  not  show  negligence.  It  is  prolix 
and  elaborate  in  so  doing.  The  first  count 
alleges  that  the  plaintiff,  a  Russian  girl,  was 
an  infant  of  18  years,  uneducated,  and  had 
been  in  this  country  one  year,  and  could  nei- 
ther speak  nor  read  English,  nor  understand 
it,  without  experience  or  knowledge  concern- 
ing the  machine  which  she  was  operating,  or 
machinery  of  any  kind,  as  the  defendant  well 
knew,  and  that  under  these  circumstances 
it  was  the  duty  of  the  defendant  to  carefully 
warn  and  instruct  the  plaintiff  as  to  the  dan- 
ger of  operating  the  machine.  It  charged 
the  machine  as  dangerous  in  operation.  It 
charged  that  during  the  six  days  the  plain- 
tiff was  operating  the  machine  on  different 
occasions  the  metal  caps  would  become  fas- 
tened in  the  die  on  the  press,  and  the  plain- 
tiff, not  knowing  how  to  remove  them,  ap- 
plied to  the  foreman,  and  that  he  on  two 
or  three  occasions  removed  the  caps,  but  aft- 
erwards, when  she  applied  to  him  for  such 
assistance,  he  declined  to  give  it,  and  quar- 
reled with  and  scolded  her,  and  told  her 
to  remove  the  caps  herself.  The  count  charg- 
ed that  it  was  the  duty  of  the  defendant  to 
exercise  care  to  see  that  the  plaintiff  should 
not  be  injured  in  operating  the  press,  the 
defendant  well  knowing  that  its  operation 
was  attended  with  great  danger,  and  well 
knowing  the  plaintiff's  inexperience  and  lack 
of  knowledge  of  the  danger,  and  that  it  was 
the  duty  of  the  defendant  to  warn  the  plain- 
tiff of  the  danger,  and  instruct  her  as  to 
the  particular  danger  incident  to  the  removal 
of  fastened  caps,  and  to  exercise  care  and 
caution  likely  to  protect  her  from  injury  or 
hurt  while  operating  the  press.  It  charged 
that  the  defendant  carelessly  and  negligently 
disregarded  such  duties,  and  utterly  failed 


to  use  care  and  caution  to  see  that  the  plain- 
tiff should  not  be  exposed  to  danger.  Here 
we  have  as  the  gravamen  of  the  action  fail- 
ure to  instruct  the  plaintiff  in  the  operation 
of  the  press — failure  to  use  care  and  caution 
to  avoid  danger. 

[1]  The  first  count  does  not  charge  de- 
fective machinery,  only  omission  of  instruc- 
tion to  a  young,  inexperienced  girl,  and  the 
only  matter  giving  me  question  Is  whether 
the  admission  that,  when  called  on  when  a 
cap  was  fastened,  the  foreman  took  it  out, 
was  an  instruction.  I  have  concluded  that  it 
is  not  clearly  so.  Did  he  tell  her  to  use  a 
stick  in  unloosing  a  cap,  as  the  defense 
claims  was  the  practice?  From  the  declara- 
tion we  cannot  say.  The  defense  claims  that 
she  did  not,  as  she  ought  to  have  done,  take 
her  foot  off  the  treadle  and  thus  stop  the 
machine.  It  does  not  appear  whether  she 
was  instructed  as  to  this  essential  and  im- 
portant matter,  the  thing  that  would  prevent 
accident;  or  rather  the  evidence  conflicts. 
It  does  not  appear  any  instruction  was  given 
by  the  plaintiff's  evidence,  or  to  what  extent 
"Where  the  duty  exists  to  warn  and  instruct 
a  servant,  the  master  must  give  such  instruc- 
tions as  would,  in  the  judgment  of  men  of 
ordinary  minds,  understanding,  and  pru- 
dence, be  sufficient  t6  enable  the  servant  to 
appreciate  the  danger,  and  the  necessity  for 
the  exercise  of  due  care  and  precaution  and 
do  the  work  safely,  so  far  as  it  can  be  done 
with  proper  care."  17  Ann.  Gas.  490,  note; 
full  collection  of  cases  in  3  Ann.  Cas.  368, 
the  note  in  17  Ann.  Cas.  487,  relating  to  in- 
fants. Labatt  on  Master  and  Servant,  §§ 
252,  253,  lays  down  the  law  to  be,  as  to  in- 
fant servants:  "Owing  to  the  more  restricted 
capacity  of  young  persons  for  understanding 
the  perils  of  .their  employment,  the  law  im- 
poses an  obligation  to  give  them  detailed 
and  special  instructions  in  many  instances 
in  which  a  general  notification  would  have 
been  an  adequate  warning  to  an  adult. 
*  *  *  In  numerous  cases  the  servant  has 
been  allowed  to  recover  for  the  reason  that 
the  court  felt  itself  unable  to  say,  as  a  mat- 
ter of  law,  that  the  master's  culpability 
might  not  reasonably  be  inferred  from  evi- 
dence which  indicated  that  the  servant, 
though  warned  in  general  terms,  has  re- 
ceived no  special  warning  in  regard  to  the 
particular  danger  to  which  the  injury  was 
due,  or  no  explicit  instruction  as  to  the 
proper  manner  of  avoiding  it,  and  that,  un- 
der the  circumstances,  the  information  which 
the  master  had  thus  failed  to  communicate 
was  necessary  to  enable  the  servant  to  ob- 
tain an  intelligent  comprehension  of  the  dan- 
ger. For  obvious  reasons  the  courts  are 
less  disposed  to  interfere  with  a  verdict  for 
a  minor  on  this  ground  than  where  the  in- 
jured person  was  an  adult"  The  master 
must  "give  him  such  instruction  as  will  en- 
able him  to  avoid  injury" — must  give  "such 
notice  and  instruction  as  is  reasonably  re- 
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quired  by  the  youth,  inexperience,  or  want  of 
capacity  of  the  servant.*'  Giebell  v.  Collins 
Co.,  54  W.  Va.  518,  46  S.  E.  569. 

[2]  The  second  count  alleges  the  failure  to 
give  the  plaintiff  instructions,  and  It  also  al- 
leges, with  particular  specification,  defects 
in  the  press,  and  bad  metal  used  in  making 
caps,  tending  to  cause  the  stop,  and  surely 
alleges  duties  and  negligence  in  defective  ma- 
chines and  materials  the  servant  was  to  han- 
dle. It  is  suggested  in  a  brief  of  counsel 
that,  if  there  was  negligence,  it  is  to  be  at- 
tributed to  the  foreman,  and  that  he  is  a 
fellow  servant  with  the  plaintiff,  and  the 
company  not  responsible  for  that  foreman's 
negligence.  As  I  have  said,  the  action  rests 
on  failure  to  give  notice  of  danger  and  In- 
structions to  avoid  it,  and  defective  machin- 
ery and  material.  I  have  above  cited  abun- 
dant law  to  show  that  it  is  the  master's  duty 
to  give  notice  and  instruction.  I  will  add 
Ewing  v.  Lanark  Co.,  65  W.  Va.  726,  65  S.  E. 
200,  29  L.  R.  A.  (N.  S.)  487,  saying  that,  Mlf 
the  servant  is  an  infant,  the  duty  becomes 
more  imperative."  There  cannot  be  fellow 
servant  as  to  that  duty.  As  to  this  duty  the 
foreman  was  not  a  fellow  servant  with  the 
plaintiff,  but  a  vice  principal.  The  defend- 
ant could  not  delegate  or  shift  such  duty 
from  his  shoulders,  and  be  exempt  himself 
from  his  negligence,  because  it  is  a  duty  of 
the  master,  not  assignable,  and,  if  assigned, 
the  master  is  liable  for  the  foreman's  de- 
fault The  duty  rests  primarily  on  the  mas- 
ter, and  is  not  delegable.  17  Ann.  Cas.  491, 
note;  26  Cyc.  1167.  The  case  of  Lang  Pa- 
per Co.,  178  Fed.  253,  101  C.  C.  A.  613,  is 
much  like  our  case. 

It  is  hardly  necessary  to  cite  law  for  the 
proposition  that  the  duty  of  furnishing  safe 
machinery  is  the  master's  duty,  nonassigna- 
ble.   The  fellow  servantcy  doctrine  has  no 


application  to  this  case.  Such  being  the  legal 
principles  of  the  case,  and  the  jury  having 
found,  on  much  oral  evidence,  and  conflicting, 
either  that  proper  instruction  against  dan- 
ger was  not  given,  or  that  the  press  wa& 
defective,  one  or  both,  we  cannot  reverse  the 
circuit  court  for  its  refusal  of  a  new  trial. 

It  is  argued  that  the  danger  of  unfasten- 
ing the  can  top  with  the  fingers  was  plain 
to  Malky  Shaw,  and  she  was  guilty  of  con- 
tributory negligence.    That  was  a  Jury  ques- 
tion under  all  the  evidence.    The  girl  was 
young,  and  open  to  rashness  of  youth,  ig- 
norant and  Inexperienced  as  to  dangerous 
machinery,  and  she  had  been  directed  to  re- 
move can  tops  without  help.    When  the  fore- 
man was  called  to  her  aid  to  remove  a  can 
top,  he  used  his  fingers  to  release  the  top, 
and  thus  suggested  to  the  girl  that  use  of 
the   fingers  was  not  dangerous.     She   was 
thus  misled.    She  but  followed  the  foreman. 
The  girl's  evidence  was  that  the  foreman 
did  not  warn  her  against  removing  the  can 
top  with  her  fingers;    that  he  showed  her 
how  to  put  her  foot  on  the  treadle,  but  did 
not  tell  her  to  take  her  foot  off  it  and  stop 
the  machine  when  removing  the  can  tops. 
The  girl  was  inexperienced,  uneducated,  a 
poor  immigrant,  not  even  able  to  give  her 
birth  date.     Thus  great  care,  very  definite 
warning,  was  required.    The  safe  course  was 
to  use  a  stick  or  some  implement  for  such 
removal.     Some  evidence  shows  that  sticks 
were  at  command,  but  this  is  denied  by  other 
evidence.    The  jury  passed  on  this  contesta- 
tion.   It  was  its  function  to  say  whether  the 
girl  was  chargeable  with  negligence.    Under 
the   Constitution,   we   must   concede   great 
force  to  a  verdict  on  oral  evidence,  especial- 
ly when  conflicting,  as  in  this  case. 

Judgment  affirmed. 
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<1K>  N.  C-. 488) 

STATE  v.  LAUGHTER 

(Supreme  Court  of  North  Carolina.    May  15, 

1912.) 

1.  Homicide    (|    214*)  —  Evidence  —  Dying 
Declabations. 

An  exception  to  the  hearsay  rule  in  favor 
of  dying  declarations  rests  solely  on  the  ground 
of  necessity  and  public  policy;  but  a  dying  dec- 
laration is  admissible  only  in  a  homicide  case, 
and  is  restricted  to  the  act  of  the  killing  and 
the  circumstances  immediately  attending  the 
act  and  forming  a  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  448-450;  Dec.  Dig.  {  214.*] 

2.  Homicide    (|   200*)  —  "Dying    Declara- 
tion"—Admissibility. 

A  declaration  is  admissible  as  a  "dying 
declaration"  only  where  declarant  was  in  ac- 
tual danger  of  death,  and  had  a  full  apprehen- 
sion of  the  danger,  and  death  ensued;  but  it 
is  not  always  necessary  that  declarant  should 
state  that  he  believed  that  he  was  about  to 
die,  but  the  circumstances  must  indicate  that 
he  was  fully  under  the  influence  of  such  belief. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §f  425-427;  Dec.  Dig.  {  200.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2297,  229a] 

3.  Homicide  (§  203*)— Dying  Declabations— 
Admissibility. 

Where  a  wife,  who  had  been  severely  beat- 
en by  her  husband  with  a  hickory  stick,  be- 
came aware  about  15  days  later  of  her  danger- 
ous condition,  declarations  by  her,  made  the 
day  before  her  death,  after  she  became  aware 
of  her  dangerous  condition  and  had  expressed 
the  belief  that  she  would  die,  were  admissible 
as  dying  declarations. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  430-437;   Dec.  Dig.  |  203.*] 

Appeal  from  Superior  Court,  Polk  County; 
Long,  Judge. 

Andy  Laughter  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

This  is  an  indictment  of  the  defendant  for 
the  murder  of  his  wife,  and  the  only  question 
in  the  case  relates  to  the  competency  of  the 
dying  declarations  of  the  wife  as  to  the  cause 
of  death.  There  was  evidence  tending  to 
show  that  her  husband  had  beaten  her  se- 
verely with  a  hickory  stick  at  their  home  on 
May  28,  1911,  and  that  she  left  that  day  and 
went  to  her  sister's,  and  from  there  she  went 
to  the  home  of  defendant's  sister,  and  then 
to  the  home  of  her  own  sister,  Mrs.  Hendriz, 
where  she  arrived  on  Sunday,  June  11,  1911. 
W.  A.  Hendrix  testified  that  when  she  came 
to  his  house  she  looked  very  badly  and  very 
soon  after  she  came  she  lay  on  the  bed,  and 
that  there  were  bruises  on  her  body,  several 
on  her  back,  and  one  on  her  side  "which  was 
black  and  blue  and  half  as  big  as  a  man's 
hand."  She  told  Hendrix  and  his  wife  on 
Monday  night,  May  12,  1911,  that  she  could 
not  live,  and  that  she  expected  to  die;  that 
she  was  going  to  die,  and  she  could  not  live 
In  her  condition.  This  was  repeated  several 
times  on  Tuesday  morning  about  6  o'clock, 
and  she  died  about'  11  o'clock  the  same  morn* 
ing.  The  mother  of  the  deceased  testified 
that  she  had  hemorrhages  from  her  womb 
several  days  before  she  died,  and  had  pains 


in  her  abdomen.  Dr.  Brockman  stated  that 
he  madean  examination  of  the  deceased,  and 
found  bruises  or  lashes  on  her  arms  and 
back,  and  evidences  of  a  wound  or  bruise  on 
the  abdomen,  and  a  wound  or  rupture  of  the 
inside  lining  of  the  womb.  He  also  found 
a  dead  foetus  in  the  womb,  which  was  de- 
composed, and  a  small  clot  of  blood  in  the 
right  ventricle  of  the  heart.  He  testified 
that  death  evidently  followed  the  formation 
of  this  clot  in  the  heart  in  a  very  few  min- 
utes, and  that  the  condition  of  the  womb 
and  the  foetus  would  account  for  the  clot  of 
blood  in  the  heart  There  was  evidence  tend- 
ing to  show,  that  deceased  fell  in  the  arms  of 
her  sister  and  died  very  suddenly  after  stat- 
ing again  that  "she  was  going  to  die."  The 
state  then  offered  to  show  by  W.  A  Hendrix 
and  his  wife  what  she  had  said  as  to  the 
cause  of  her  condition  and  subsequent  death.. 
The  defendant  objected,  but  the  evidence  was 
admitted,  and  defendant  excepted.  The  wit- 
nesses testified  that  deceased  had  said  that 
her  husband  had  beaten  her  to  death.  She 
remonstrated  with  him  about  drinking  so 
much,  and  he  went  out  and  got  a  stick  and 
"fixed  her  up— that  he  killed  her."  The 
court  restricted  the  proof  of  the  state  to  the 
declaration  of  the  deceased  at  the  time  she 
said  that  she  expected  to  die.  The  prisoner 
was  convicted  of  murder  in  the  second  de- 
gree and  appealed. 

Smith,  Shipman  &  Justice,  for  appellant. 
The  Attorney  General  and  Assistant  Attor- 
ney General  Calvert,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  While  the  sense  of  Impending 
death  is  considered  by  the  law  as  sufficient 
a  guaranty  of  truth  as  the  solemnity  of  an 
oath,  a  dying  declaration  cannot  be  subject- 
ed to  the  other  test,  there  being  no  oppor- 
tunity for  cross-examination  and  nothing  to 
meet  the  objection  to  it,  as  hearsay,  which 
will  answer  as  an  equivalent  for  such  an  ex- 
amination; hence  the  exception  to  the  hear- 
say rule  in  favor  of  dying  declarations  rests 
solely  upon  the  ground  of  necessity  and  pub- 
lic policy,  for  if  they  were  not  admitted  as 
evidence  it  would  be  impossible  to  convict  in 
a  case  of  homicide,  the  knowledge  of  the 
facts,  In  many  cases,  being  confined  to  the 
party  slain  and  the  perpetrator  of  the  crime. 
But,  as  the  exception  can  only  be  sustained 
upon  the  ground  of  necessity,  the  declaration 
is  admissible  only  in  Indictments  for  homi- 
cide, and  is  restricted  to  the  act  of  killing 
and  the  circumstances  immediately  attending 
the  act  and  forming  a  part  of  the  res  gestae. 
State  v.  Shelton,  47  N.  C.  860,  64  Am.  Dec. 
587;  State  v.  Jefferson,  125  N.  O.  712,  84  S. 
B.  648. 

[2]  The  rule  for  the  admission  of  such  tes- 
timony is  thus  stated  in  State  v.  Mills,  91 
N.  C.  581,  quoting  from  Taylor  on  Evidence, 
t  648:  "(1)  At  the  time  the  declaration  wag 
made,  the  declarant  should  have  been  in  ac- 
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tual  danger  of  death.  (2)  He  should  bare  a 
full  apprehension  of  his  danger.  (3)  Death 
should  have  ensued."  The  evidence  in  this 
case  that  the  declarant  was  in  extremis,  and 
was  conscious  or  apprehensive  of  approach- 
ing death,  and  had  abandoned  all  hope  of 
recovery,  Is  quite  as  strong  and  convincing 
as  was  that  in  State  v.  Quick,  150  N.  C.  820, 
64  S.  E.  168,  and  State  v.  Bagley,  158  N.  G. 
— ,  73  S.  E.  095.  In  the  case  last  cited  we 
said:  "Dying  declarations  are  admissible  in 
cases  of  homicide,  when  they  appear  to  have 
been  made  by  deceased  in  present  anticipa- 
tion of  death.  It  is  not  always  necessary 
that  the  deceased  should  declare,  himself  that 
he  believes  that  he  is  about  to  pass  away; 
but  all  the  circumstances  and  surroundings 
in  which  he  is  placed  should  indicate  that  he 
is  fully  under  the  influence  of  the  solemnity 
of  such  a  belief/'  To  like  effect  is  Wigmore 
on  Evidence,  §|  1430,  1442.  State  v.  Brog- 
den,  111  N.  C.  656,  16  S.  E.  170.  We  held 
in  State  v.  Tilghman,  33  N.  O.  513,  that,  "in 
order  to  make  the  declarations  of  a  deceased 
person  evidence  as  'dying  declarations,'  it  is 
not  necessary  that  the  person  should  be  in 
artlculo  mortis  (In  the  very  act  of  dying).  It 
is  sufficient  if  he  is  under  the  apprehension 
of  impending  dissolution,  when  all  motive 
for  concealment  or  falsehood  is  presumed  to 
be  absent,  and  the  party  is  in  a  position  as 
solemn  as  if  an  oath  had  been  administered." 

[3]  The  wife  of  the  defendant  appeared  to 
have  known  of  her  delicate  condition,  and 
to  have  become  suddenly  aware,  the  day  be- 
fore she  died,  that  the  violent  assault  of 
her  husband  and  the  injuries  which  he  in- 
flicted upon  her  would  result  fatally,  and 
subsequent  events  disclosed,  unfortunately, 
that  her  apprehension  was  well-founded. 
Her  dissolution  was  impending,  and  no  one 
knew  it  better  than  she  did.  There  was  no 
error  in  admitting  her  declarations  as  to  the 
assault  upon  her  by  the  defendant ;  the  evi- 
dence showing  that  the  wounds  she  received 
were  sufficient  to  cause  death. 

No  error. 


<159  N.  C.  466) 

STATE  v.  TAYLOR. 

(Supreme  Court  of  North  Carolina.    May  15, 

1912.) 

1.  Criminal  Law    ($    1141*)  —  Appeal  and 
Erbob— Construction  of  Evidence. 

On  a  review  of  the  refusal  of  the  court 
to  instruct  that  the  evidence  is  insufficient  to 
warrant  a  conviction,  only  the  evidence  most 
favorable  to  the  state  will  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  3014,  3015;  Dec.  Dig.  § 
1141.*] 


2.  Arson  (§§  37,  40*)— Evidence— Sufficien- 
cy—Submission. 

In  the  trial  of  one  for  burning  a  barn,  evi- 
dence held  sufficient  to  warrant  submission  of 
the  case  to  the  jury  and  to  sustain  a  convic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  |§  71-73,  76;    Dec.  Dig.  §§  37,  40.*] 


3.  Criminal  Law  (|  730*)  —  Argument   of 
Counsel— Matters  Not  in  Evidence. 

Where,  in  the  trial  of  one  for  burning  a 
barn,  the  state  contended  that  the  defendant  by 
mashing  down  the  vamps  wore  shoes  too  small 
for  him,  the  action  of  the  solicitor  in  his 
argument  in  exhibiting  to  the  jury  a  pair  of 
shoes  not  in  evidence,  to  illustrate  his  con- 
tention that  one  after  mashing  down  the  vamps 
could  wear  smaller  shoes  than  otherwise,  was 
harmless,  where  the  court  checked  him  and 
told  the  jury  that  he  was  only  illustrating  his 
argument  and  that  the  shoes  were  not  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1693;   Dec.  Dig.  |  730.*] 

Appeal  from  Superior  Court,  Burke  Coon- 
ty;   Justice,  Judge. 

Chas.  F.  Taylor  was  convicted  of  burning 
a  barn,  and  he  appeals.    No  error. 

Spainhour  &  Mull,  for  appellant.  The  At- 
torney General  and  T.  H.  Calvert,  Asst.  Atty. 
Gen.,  for  the  State. 

CLARK,  C.  J.  This  was  an  indictment  for 
burning  a  barn. 

[1]  The  first  exception  is  to  the  refusal  of 
the  court  to  charge  the  jury  that  the  evi- 
dence was  not  sufficient  to  warrant  a  convic- 
tion and  to  return  a  verdict  of  not  guilty. 
Upon  this  prayer  we  can  consider  only  the 
evidence  most  favorable  to  the  state. 

[2]  There  was  evidence  that  the  defend 
ant  lived  about  one  mile  from  the  prosecu- 
tor ;  that  there  was  bad  blood  between  them ; 
that  the  prosecutor,  who  was  the  owner  of 
the  burned  barn,  had  reported  the  defendant 
for  running  a  blockade  still;  that  the  de- 
fendant had  endeavored  to  get  the  witness 
Blue  to  hide  on  the  roadside  and  shoot  the 
prosecutor,  and  a  few  days  before  the  barn 
was  burned  had  endeavored  to  get  said  Blue 
to  burn  the  barn ;  that  the  barn  was  burned 
one  night  in  November ;  that  on  that  night 
when  the  witness  Blue,  who  was  visiting  at 
defendant's  house,  started  to  leave,  the  de- 
fendant insisted  on  his  staying  all  night, 
promising  him  fried  chicken  and  liquor  for 
breakfast ;  that  Blue,  when  he  went  to  bed, 
left  his  shoes  in  a  corner  of  the  next  room ; 
that  the  next  morning  he  found  his  shoes  In 
the  middle  of  the  room,  wet,  muddy,  the 
vamps  mashed  down,  and  the  strings  broken ; 
that  the  next  morning  tracks  corresponding 
to  Blue's  shoes  were  found  leading  by  a  de- 
vious route  to  the  barn  from  defendant's 
house  and  going  back  to  defendant's  house; 
that  Blue's  shoes  had  an  iron  on  heel  and 
the  toe  of  the  right  foot  pointed  in;  that 
these  peculiarities  showed  in  the  tracks 
found ;  that  Blue's  shoes  were  too  small  for 
defendant;  and  that  the  next  day  the  de- 
fendant was  limping  and  said  he  had  a 
sprained  ankle.  We  think  that  the  above  ev- 
idence was  sufficient  to  submit  the  case  to 
the  jury.  State  v.  Hunter,  143  N.  C.  610,  56 
S.  E.  547,  118  Am.  St  Rep.  830;  State  v. 
Daniels,  134  N.  C.  655,  46  S.  E.  743. 

[3]  The  theory  of  the  state  was  that  the 
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defendant  bad  used  Bine's  shoes,  which  be- 
ing too  small  for  him,  he  had  used  by  mash- 
ing down  the  vamps.  The  solicitor,  in  his  ar- 
gument, contended  that,  when  shoes  are  too 
small  for  a  man,  he  can  wear  them  by  mash- 
ing down  the  vamps,  and  exhibited  shoes, 
with  the  vamps  thus  mashed  down,  stating 
that  he  did  this  for  illustration,  and  that  the 
shoes  were  not  in  evidence.  On  objection  by 
the  defendant,  the  court  told  the  solicitor  not 
to  proceed  further  along  that  line,  and  said 
to  the  jury  that  the  solicitor  was  only  illus- 
trating his  argument,  and  that  the  shoes 
were  not  in  evidence.  We  cannot  perceive 
how  the  defendant  was  prejudiced  thereby. 
No  error. 

(159  N.  C.  372) 

GROSS  v.  McBRAYER. 

(Supreme  Court  of  North  Carolina.    May  15, 

1912.) 

1.  Appeal  and  Ebbob  (§  179*)— Special  Is- 
sues—Requests. 

Where  the  special  issues  submitted  seem 
to  embrace  the  issues  presented  by  the  plead- 
ings, a  party  who  did  not  request  the  submis- 
sion of  other  issues  cannot  complain  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1137-1140;  Dec.  Dig.  § 
179.*] 

2.  Mortgages  (|  496*) —Foreclosure  — De- 
cree —  Vacating  —  Fraud  —  Burden  of 
Proof. 

One  suing  to  vacate  a  decree  of  foreclosure 
of  a  mortgage  on  the  ground  of  fraud  has  the 
burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ||  1457-1468;  Dec,  Dig.  |  496.*] 

Appeal  from  Superior  Court  Rutherford 
County;  Long,  Judge. 

Action  by  Wright  Gross  against  T.  C.  Mo 
Brayer.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

D.  F.  Morrow  and  Quinn  &  Hamrick,  for 
appellant  McBrayer,  McBrayer  &  McRorie 
and  Murray  Allen,  for  appellee. 

WALKER,  J.  [1]  This  action  was  brought 
to  impeach  the  sale  of  land  under  a  decree 
for  a  foreclosure.  The  plaintiff,  in  one  sec- 
tion of  his  complaint,  seeks  to  recover  $1,000, 
as  damages  resulting  from  a  fraudulent  sale 
of  the  land,  and  in  the  prayer  he  demands 
judgment  that  defendant  be  declared  a  trus- 
tee for  him,  that  he  be  required  to  account 
to  him  for  rents  and  profits  received,  and 
that  a  sale  of  the  land  be  ordered  and  the 
proceeds  applied  according  to  the  rights  of 
the  parties.  In  the  one  view,  there  would 
be  a  ratification*  of  the  sale  and  an  election 
to  recover  damages  for  the  fraud,  and  in  the 
other,  there  would  be  a  repudiation  of  the 
sale.  But  we  do  not  consider  it  material 
which  view  we  take  of  the  action.  The  fol- 
lowing appear  to  be  the  facts:  On  November 
12, 1883,  Sherman  Gross  gave  his  note  to  the 
defendant  for  $350,  and  to  secure  the  same 
he,  at  the  same  time,  executed  a  mortgage 


upon  52  acres  of  land.  Sherman  Gross  died 
in  June,  1897,  leaving  his  widow,  Eliza  Jane 
Gross,  and  an  infant  son,  Wright  Gross,  who 
is  plaintiff  .  in  this  ease.  ■  The  mortgagee 
commenced  a  suit  on  October  27,  1898,  for 
a  foreclosure  of  the  mortgage,  alleging  that 
there  was  due,  at  that  time,  on  the  debt, 
the  sum  of  $312.40.  Summons  was  duly 
served  upon  the  widow  and  on  Wright  Gross, 
the  minor,  and  a  guardian  at  litem,  R.  W. 
Logan,  was  duly  appointed  for  the  minor, 
who  was  under  14  years  of  age.  The  widow 
filed  an  answer,  and  the  guardian  was  noti- 
fied to  file  his  answer.  There  appears  on  the 
back  of  the  widow's  answer  the  following: 
"Answer  of  guardian  filed  December  81, 
1898."  The  administrator  was  a  party  to  the 
suit  and  served  with  process.  A  judgment 
was  rendered  for  the  debt  and  a  sale  of  the 
land,  which  was  afterwards  sold  by  the 
commissioner  and  bought  by  the  mortgagee, 
who  is  the  defendant  in  this  case.  The  sale 
was  duly  reported  and  confirmed  'by  the 
court,  and  a  deed  made  to  the  purchaser, 
who  has  since  sold  the  land  to  other  parties. 
It  is  not  very  clear,  from  a  reading  of  the 
complaint,  what  is  the  particular  fraud  al- 
leged against  the  defendant;  but  we  gather 
that  he  prosecuted  the  foreclosure  suit  to 
Judgment  and  bid  it  off  at  the  sale,  when  he 
knew  that  plaintiff,  Wright  Gross,  was  a 
minor  and  under  "a  pretended  appointment 
of  a  guardian  ad  litem  for  him,  and  without 
any  answer  having  been  filed  by  him,  as 
plaintiff  is  informed  and  believes  he  did  not 
have  his  day  in  court"  The  court  submitted 
two  issues  to  the  jury,  which,  with  the  an- 
swers thereto,  are  as  follows:  (1)  Did  the 
defendant  with  intent  to  cheat  and  defraud 
the  plaintiff,  under  a  pretended  mortgage  and 
judgment,  nave  the  land  bid  in  at  the  sale 
for  himself,  as  alleged  in  the  complaint? 
Answer:  No.  (2).  Did  the  defendant  procure 
judgment  for  sale  of  the  lands  by  securing 
a  pretended  appointment  of  a  guardian  ad 
litem  for  the  plaintiff,  as  alleged?  Answer: 
No.  Plaintiff  objected  to  these  issues,  but 
tendered  no  issues  himself. 

It  seems  to  us  that  the  issues  submitted  by 
the  court  were  those  made  by  the  pleadings, 
and  if  the  plaintiff  desired  any  other  issue, 
he  should  have  tendered  it  When  issues 
embrace  the  real  matters  in  dispute  and 
afford  an  opportunity  for  the  parties  to  pre- 
sent and  develop  their  contentions,  and,  when 
answered,  are  sufficient  to  determine  the 
rights  of  the  litigants  and  to  support  the 
judgment,  they  are  sufficient  within  the  re- 
quirement of  the  statute.  Clark  v.  Guano 
Co.,  144  N.  C.  64,  56  S.  E.  858,  119  Am.  St. 
Rep.  931;  Shoe  Co.  v.  Hughes,  122  N.  C. 
296,  29  S.  E.  339;  Hatcher  v.  Dabs,  133  N. 
C.  239  (Anno.  Ed.)  and  notes,  45  S.  E.  562. 
This  exception  is  therefore  overruled. 

[2]  There  was  evidence  which,  if  believed, 
was  sufficient  to  support  the  verdict,  and  it 
was  submitted  to  the  jury  under  proper  in- 
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structions  from  the  court  The  plaintiff  ex- 
cepted to  an  Instruction  of  the  court,  by 
which  the  jury  were  told  that  the  plaintiff 
must  establish  the  affirmative  of  the  issues 
by  the  greater  weight  of  the  evidence;  but 
this  is  not  unfavorable  to  the  plaintiff,  and 
he  has  no  reason  to  complain  of  it  This  is 
an  action  to  set  aside  the  judgment  and  the 
sale  for  fraud  in  procuring  title.  The  plain- 
tiff was  required  to  take  the  laboring  oar, 
and  the  burden  rested  upon  him  to  make 
good  his  allegation  of  fraud. 

There  was  evidence  that  the  land  brought 
its  full  value  at  the  sale,  and  that  which 
the  plaintiff  offered  to  show  its  value,  not 
at  the  time  of  the  sale,  but  many  years  be- 
fore, was  too  remote  to  have  any  bearing 
upon  the  question.  The  court  allowed  the 
plaintiff  much  latitude  in  his  attempt  to 
show  the  value  of  the  land  at  the  time  of 

• 

the  sale,  as  a  circumstance  involved  in  the 
issue  of  fraud.  It  may  well  be  doubted  if 
the  plaintiff  offered  any  evidence  of  fraud 
sufficient  for  the  consideration  of  the  jury; 
but  he  cannot  complain,  as  the  court  per- 
mitted the  jury  to  hear  what  evidence  there 
was  and  to  pass  upon  the  issue  of  fraud. 
The  charge  was  very  fair  and  liberal  to  the 
plaintiff,  and  an  adverse  verdict  has  been 
the  result  upon  what  was  substantially  a 
mere  question  of  fact 

We  find  no  error  in  the  case. 

No  error. 


(159  N.  C.  465) 

STATE  v.  DAVIS  et  aL 

(Supreme  Court  of  North  Carolina.    May  15, 

1912.) 

1.  Highways  (§  151*)— Offenses— Appeals. 

Under  Revisal  1905,  §  2690,  providing  that 
any  person  may  appeal  to  the  superior  court 
from  the  determination  of  the  county  supervis- 
ors, and  where  any  proceeding  to  establish  pub- 
lic roads  is  carried  to  the  superior  court,  the 
parties  shall  have  the  right  to  nave  every  issue 
of  fact  joined  in  such  proceeding,  an  appeal 
from  a  judgment  of  the  board  vacates  it,  and 
so,  although  notified,  persons  are  not  guilty  of 
an  offense  in  failing  to  work  an  intended  road 
during  the  pendency  of  an  appeal  taken  from 
an  order  of  the  board  establishing  it 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  407-416;  Dec.  Dig.  1 151.*] 

2.  Cbihiitai.  Law  (|  882*)— Trial— Special 
Verdict. 

In  a  criminal  prosecution,  the  facts  should 
be' formally  stated  and  embodied  in  the  special 
verdict  by  an  impaneled  jury,  and  not  according 
to  an  agreed  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2092;  Dec.  Dig.  §  882.*] 

Appeal  from  Superior  Court,  Henderson 
County;  Long,  Judge. 

William  Davis  and  another  were,  in  a 
Justice  Court,  convicted  of  a  failure  to 
work,  a  road,  after  notice,  and  on  appeal  to 
the  Superior  Court  were  again  convicted, 
and  they  appeal.    Reversed. 

Indictment  for  failure  to  work  road  after 
notice  heard  on  appeal  from  a  justice  of  the* 


peace  and  determined  as  on  special  verdict 
before  his  honor,  H.  A.  tfoushee.  Judge,  at 
March  term,  1912,  of  the  superior  court  of 
Henderson  county.  The  facts  presented  in 
form  as  a  special  verdict  and  agreed  upon 
by  solicitor  and  counsel  for  defendant  are 
as  follows:  'That  a  petition  for  a  public 
road  in  Crab  Creek  township  was  filed  with 
the  board  of  commissioners,  Henderson  coun- 
ty. That  there  was  also  a  counter  petition 
filed.  That  an  order  was  made  by  the  board 
of  commissioners  that  the  road  should  be 
opened.  That  no  further  action  was  taken 
in  the  matter,  and  the  road  was  never  open- 
ed. That  four  years  thereafter  a  petition 
was  filed  before  the  board  of  commissioners, 
asking  that  the  road  be  opened  according  to 
the  order  previously  made.  To  this  a 
counter  petition  was  filed.  The  board  of 
commissioners  having  ordered  that  the  road 
be  opened,  the  counter  petitioners  prayed 
an  appeal  to  the  superior  court  and  gave 
bond  for  the  costs  in  accordance  with  the 
statute.  Pending  this  appeal,  the  overseer 
of  the  road  summoned  the  defendants  to 
work  on  the  road.  The  defendants  refused 
to  do  so,  being  advised  by  counsel  that  pend- 
ing the  appeal  the  overseer  had  no  right  to 
work  the  road.'*  Upon  these  facts,  the  court 
being  of  opinion  that  defendants  were  guilty, 
it  was  so  adjudged,  and  defendants  excepted 
and  appealed. 

McD.  Bay  and  H.  6.  Ewart,  for  appel- 
lants. The  Attorney  General  and  T.  H. 
Calvert,  Asst.  Atty.  Gen.,  for  the  State. 

HOKE,  J.  [1]  The  first  order  for  the  lay- 
ing out  of  the. road  was  not  pursued,  and  the 
second  application  was  recognized  and  dealt 
with  as  an  original  petition  both  by  the 
parties  and  the  board  of  commissioners, 
and,  considering  the  proceedings  in  that 
aspect,  the  case  as  correctly  stated  by  the 
Attorney  General  presents  the  single  ques- 
tion whether  defendants  can  be  convicted 
of  the  offense  of  failing  to  work  a  public 
road  after  being  duly  notified,  while  an  ap- 
peal was  pending  In  the  superior  court  to 
review  the  action  of  the  county  commis- 
sioners establishing  the  road.  The  statute 
applicable  to  appeals  and  the  effect  of  them 
in  cases  of  this  Hind  (Revisal,  |  2090)  Is  as 
follows:  "Any  person  may  appeal  to  the 
superior  court  at  term  time  from  the  de- 
termination of  the  board  of  county  commis- 
sioners, and  if  any  person  shall  appeal  from 
the  board  on  a  petition,  he  shall  give  bond 
to  the  opposing  party  as  provided  in  other 
cases  of  appeal,  and  the  superior  court  at 
term  shall  hear  the  whole  matter  anew;  and 
where  any  proceeding  Is  instituted  to  lay 
out,  establish,  alter  or  discontinue  public 
roads  or  to  appoint  and  settle  ferries,  and 
the  said  proceeding  is  carried  to  the  su- 
perior court  in  term  time  by  appeal  or  oth- 
erwise, the  parties  to  said  proceeding  shall 
be  entitled  to  have  every  issue  of  fact  joln- 
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ed  in  said  proceeding  tried  In  the  superior 
court  In  term  time  by  jury,  and  from  the 
judgment  of  the  superior  court  either  party 
may  appeal  to  the  supreme  court  as  is  pro- 
vided by  law  for  other  appeals."  From  the 
broad  import  of  the  language  and  authori- 
tative interpretations  of  this  and  similar 
statutes,  as  well  as  from  the  "reason  of  the 
thing/'  we  conclude  that  an  appeal  properly 
taken  from  an  order  directing  the  laying  out 
of  a  highway  has  the  force  and  effect  of  va- 
cating the  judgment  or  order,  and  that  pend- 
ing such  appeal  the  case  does  not  come 
within  the  provision  of  the  law  looking  to 
the  propex  maintenance  and  working  of  the 
roads.  Keaton  v.  Godfrey,  152  N.  G.  17,  67 
S.  E.  47 ;  McDowell  v„  Insane  Asylum,  101 
N.  C.  656-659,  8  S.  B.  118;  Turley  v.  Old- 
ham, 68  Ind.  114;  Taft  v.  Pittsford,  28  Vt 
286 ;  Pool  v.  Breese,  114  111.  594,  3  N.  E.  714. 

Speaking  to  the  question  in  McDowell  v. 
Asylum,  supra,  Merrimon,  Judge,  delivering 
the  opinion  of  the  court,  said:  "Moreover, 
the  statutory  provision  allowing  the  appeal 
from  the  order  of  the  county  commissioners 
establishing  or  refusing  to  establish,  or  dis- 
continuing or  refusing  to  discontinue,  a 
road  or  ferry  already  established,  contem- 
plates that  an  appeal  shall  lie  at  once  from 
such  order.  The  province  of  the  superior 
court  upon  such  appeal  is  not  simply  to  cor- 
rect errors  of  law  of  the  county  commis- 
sioners. In  such  case  the.  whole  matter  of 
the  application  is  heard  de  novo,  and  the 
parties  will  be  entitled  to  have  all  the  is- 
sues of  fact  raised  by  the  petition,  and  the 
objections  thereto  tried  by  a  jury.  Then, 
wherefore  execute  the  principal  order  before 
an  appeal  would  lie  from  it?  What  end 
could  be  subserved  by  delaying  the  appeal 
until  it  could  be  executed?  It  is  not  prob^ 
able  that  the  dissatisfied  party  would  be 
content  after  its  execution,  because  his  ob- 
jection was  to  establishing  the  road  at  all, 
and  his  appeal  would  prevent  questions  in 
that  respect  that  he  would  be  entitled  to 
have  settled  and  decided  by  the  superior 
court,  not  exercising  jurisdiction  and  au- 
thority simply  to  correct  errors  of  law,  but 
to  hear  and  determine  the  whole  matter 
anew  upon  the  merits  as  to  the  facts  and 
the  law  applicable.  It  would  be  idle  and 
nugatory  to  execute  such  order  before  the 
appeal." 

It  is  otherwise  with  us  in  regard  to  ap- 
peals in  ordinary  civil  litigation,  but  this  Is 
so  by  express  provision  of  the  statute  in 
such  cases.  Revisal,  |  604,  and  other  sections 
looking  to  a  stay  of  execution  in  ordinary 
civil  judgments,  as  In  section  1490,  refer- 
ring to  appeals  from  cases  of  a  justice  of  the 
peace.  There  is  no  such  provision,  how- 
ever, on  appeals  of  the  kind  we  are  con- 
sidering and  where,  as  in  this  case,  "the 
whole  matter  is  to  be  heard  anew/'  and  a 
party  Is  entitled  to  have  every  issue  of  fact 


raised  determined  in  the  appellate  court 
We  are  of  opinion,  as  stated,  that  the  ap- 
peal should  be  held  to  vacate  the  judgment 
2  Ency.  PI.  &  Pr.  p.  323;  Lucas  v.  Dennlng- 
ton,  86  111.  88;  Paine  v.  Cowdin,  17  Pick. 
(Mass.)  142.  It  is  true  we  have  said,  in 
Blair  ▼.  Goakley,  136  N.  C.  405,  48  B.  E.  804, 
that,  in  the  absence  of  specific  statutory  pro- 
vision, appeals  from  the  board  of  county 
commissioners  should  be  in  accord  with  the 
rules  obtaining  in  cases  of  appeals  from  a 
justice  court,  but  this  was  said  in  .reference 
to  the  more  formal  regulations  concerning 
the  prosecution  of  -  such  appeals,  and  was 
not  intended  to  change  or  alter  the  express 
provision  of  the  statute,  without  restriction 
or  limitation,  that  on  appeals  of  this  kind 
"the  whole  matter  should  be  heard  anew." 

[2]  We  have  considered  the  appeal  as  if 
the  questions  raised  had  been  formally  and 
properly  presented  by  a  special  verdict  It 
was  so  dealt  with  in  the  court  below;  but 
we  must  not  be  understood  as  approving  the 
submission  of  facts  in  these  cases  by  agree- 
ment of  counsel.  They  should  be  formally 
stated  and  embodied  in  a  special  verdict  by 
an  impaneled  jury.  State  v.  Wells,  142  N.  G. 
500-596,  55  S.  Ew  210. 

There  is  error,  and  on  the  facts  presented, 
when  properly  established,  defendants  are 
entitled  to  an  acquittal. 

Error. 

(1H>  N.  C.  432) 

HOI/TON  v.  TOWN  OF  MORGANTON. 

(Supreme  Court  of  North  Carolina.    May  15, 

1912.) 

Trial    (§    256*)— 5nstbtjctions— Reqotst— 
Necessity. 

A  plaintiff  cannot  complain  of  the  failure 
to  explain  the  law  of  contributory  negligence 
where  all  the  special  instructions  requested 
by  her  were  given,  especially  where  the  court 
did  charge  that,  although  plaintiff  saw  the 
ditch  in  the  sidewalk  which  caused  the  inju- 
ries, she  was  not  guilty  of  contributory  neg- 
ligence if  she  ezercjsed  reas'onable  care  in  step- 
ping into  the  ditch,  and  fell  in  her  effort  to 
get  out  of  the  ditch  in  a  reasonably  careful 
manner,  and  that  a  recovery  would  not  be  bar- 
red, unless  the  condition  of  the  sidewalk  was 
such  that  a  prudent  person  in  her  condition 
would  not  have  attempted  to  cross  the  ditch. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  IS  628-641;   Dec  Dig.  |  256.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Long,  Judge. 

Action  by  Ellen  Holton  against  the  Town 
of  Morganton.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

This  action  is  to  recover  damages  against 
the  town  of  Morganton  for  personal  inju- 
ries, sustained,  as  the  plaintiff  alleges,  by 
the  negligence  of  the  defendant  in  permitting 
a  ditch  or  gully  to  remain  open  across  one 
of  its  sidewalks. 

The  negligence  is  alleged  in  the  complaint 
as  follows:  "That  on  or  about  the  1st  day 
of  August,  1909,  while  plaintiff  was  walking 
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along  and  on  said  sidewalk,  hereinbefore  set 
out  and  described,  going  from  the  depot  to 
the  home  of  her  son,  E.  W.  Holton,  near 
the  Intersection  of  said  sidewalk  with  King 
or  Church  street,  which  was  the  nearest 
and  most  direct  route,  street,  or  sidewalk  to 
the  home  of  her  son,  as  aforesaid,  and  when 
she  reached  a  point  about  half  the  distance 
of  said  sidewalk,  to  wit,  about  200  yards, 
going  in  the  direction  of  the  residence  of 
her  son,  and  in  attempting  to  avoid  the  gul- 
lies and  ditches  on  said  sidewalk,  as  herein- 
before alleged,  and  trying  to  get  from  one 
side  of  said  sidewalk,  across  a  large  ditch 
in  the  middle  of  said  sidewalk,  which  was 
about  20  inches  deep,  to  the  other  side  of 
the  sidewalk,  on  account  of  the  dangerous, 
defective,  and  unsafe  condition  of  said  side- 
walk, and  without  any  negligence  or  fault 
on  her  part,  her  foot  slipped  into  said  ditch 
or  gully,  throwing  her  violently  to  the  ground 
and  Into  the  aforesaid  ditch  or  gully,  and 
breaking  her  left  arm,  so  that  she  was  ren- 
dered unable  to  use  said  arm  for  a  long 
time,  and  was  confined  to  her  room  for  a 
month  or  two;  that  she  incurred  heavy  ex- 
pense in  employing  a  physican  and  buying 
medicine;  and  that  she  suffered  and  still 
suffers  much  pain — all  to  her  great  damage." 

The  defendant  denied  negligence,  and 
pleaded  contributory  negligence  as  a  defense. 
Evidence  was  introduced  on  behalf  of  the 
plaintiff  and  defendant  on  the  issues  of  neg- 
ligence and  contributory  negligence. 

The  jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  defendant,  as  alleged  in  the 
complaint?     Answer:     Yes. 

"(2)  Did  the  plaintiff,  by  her  own  neg- 
ligence, contribute  to  her  own  injury?  An- 
swer:    Yes. 

"(3)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?    Answer :    Not  answered." 

There  is  no  contention  on  the  part  of  the 
plaintiff  that  there  was  no  evidence  of  con- 
tributory negligence.  Judgment  was  render- 
ed in  favor  of  the  defendant,  and  the  plain- 
tiff excepted  and  appealed. 

R.  L.  Huffman  and  Spainhour  ft  Mull,  for 
appellant  S.  J.  Ervin  and  Avery  ft  Avery, 
for  appellee. 

PER  CURIAM.  There  are  ten  exceptions 
in  the  record,  seven  of  which  are  to  rulings 
upon  the  first  issue,  which  we  need  not  con- 
sider, as  this  issue  was  answered  in  favor 
of  the  plaintiff. 

The  eighth  exception  is  to  a  part  of  his 
honor's  charge  on  the  second  issue,  which, 
when  considered  alone,  might  be  the  subject 
of  criticism;  but,  If  read  In  connection  with 
other  parts  of  the  charge,  it  will  be  seen 
that  the  plaintiff's  contention  was  fairly  sub- 
mitted to  the  jury*  His  honor  told  the  jury 
more  than  once  that  the  burden  of  the  sec- 
ond issue  was  on  the  defendant;  and  that 


the  plaintiff  would  not  be  guilty  of  contribu- 
tory negligence  if  she  exercised  ordinary- 
care. 

The  ninth  exception  is  that  his  honor  tail- 
ed to  declare  and  explain  the  law  as  to- 
contributory  negligence.  We  think  he  did 
so;  but,  if  he  did  not,  it  was  the  duty  of  the 
plaintiff  to  request  more  specific  instructions. 
Craft  v.  Timber  Co.,  132  N.  C.  151,  43  S. 
E.  597.  It  appears,  however,  from  the  rec- 
ord, that  all  prayers  for  instructions  ten- 
dered by  the  plaintiff,  six  in  number,  were 
given,  two  of  which  relate  to  the  second  is- 
sue, and  are  as  follows: 

"(5)  The  court  instructs  you  that  if  yon 
find  the  plaintiff  saw  the  ditch  in  front  of 
her  across  the  sidewalk,  if  she  exercised 
reasonable  care  in  stepping  down  into  the 
ditch,  and  you  find  this  was  done  for  the 
purpose  of  being  careful,  and  In  doing  so 
you  find  that  she  used  reasonable  care,  and 
in  her  effort  to  get  out  of  the  ditch  in  a 
reasonably  careful  manner  she  slipped  and 
fell,  and  an  injury  was  thereby  caused,  then 
she  would  not  be  guilty  of  contributory  neg- 
ligence, and  you  should  answer  the  second 
issue,   'No.' 

"(6)  The  court  instructs  you  that,  though 
the  plaintiff  saw  the  condition  of  the  side- 
walk, it  would  not  bar  her  of  a  recovery 
or  make  her  guilty  of  contributory  negli- 
gence, unless  the  obstruction  or  defect  in 
the  sidewalk  was  of  such  a  character  that 
a  prudent  person  in  her  condition  would 
not  have  attempted  to  cross  the  same;  and, 
if  you  find  that  she  used  reasonable  or  ordi- 
nary care  for  her  own  safety,  then  you 
would  answer  the  second  issue,  'No.'" 

The  tenth  exception  is  formal,  to  the  re- 
fusal to  set  aside  the  verdict 

We  see  no  reason  for  reversing  the  judg- 
ment 

No  error. 

(159  N.  C.  4»> 

FEATHERSTONE  v.  LOWELL  COTTON 

MILLS. 

(Supreme  Court  of  North  Carolina.    May  15, 

1912.) 

1.  Jury  (§  88*)— Trial  (|  108%*)— Examina- 
tion of  Jurors— Prejudice  or  Bias. 

Stockholders,  officers,  and  employes  of  a 
casualty  company  which  has  insured  defendant 
against  liability  for  personal  injuries  are  not 
competent  jurors  in  an  action  for  such  inju- 
ries; and  hence,  under  ordinary  conditions, 
questions  asked  jurors  on  their  voir  dire  as  to> 
whether  they  are  interested  in  such  company 
are  not  improper. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  I§  409,  410 ;  Dec.  Dig.  f  88;*  Trial,  Dec 
Dig.  I  108%.*] 

2.  Damages  (§  64*)— Reduction— Indemnity 
of  Party  Against  Liability. 

The  fact  that  a  defendant  is  protected  by 
insurance  from  liability  is  not  relevant  on  the 
trial  of  an  action.  ' 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  113;  Dec.  Dig.  S  64.*] 
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3.  Appeal  and  Ebeoe  (|  1081*)— Trial  (§ 
127*)  —  Rbvibw— Matters  of  Discretion- 
Examination  or  Jurors. 

Where  questions  asked  jurors  as  to  wheth- 
er they  are  interested  in  a  casualty  company 
which  has  insured  defendant  against  liability, 
and  remarks  in  the  presence  of  the  jury  that 
defendant  is  so  insured,  are  made  in  bad  faith, 
a  recovery  by  plaintiff  should  be  set  aside,  but 
matters  of  this  kind  are  largely  within  the  dis- 
cretion of  the  trial  court;  the  presumption  be- 
ing that  the  jury  were  not  influenced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4038-4046;  Dec.  Dig.  i 
1031;*  Trial,  Cent.  Dig.  §  275;  Dec  Dig.  | 
127.»] 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty;  Long,  Judge. 

Action  by  Laura  J.  Featherstone .  against 
the  Lowell  Cotton  Mills.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Civil  action  to  recover  damages  for  person- 
al injuries,  tried  before  his  honor  Judge  B.  F. 
Longj  and  a  Jury  at  special  term  of  superior 
court  of  Gaston  county,  January,  1912.  There 
was  verdict  for  plaintiff,  and  judgment,  and 
defendant  excepted  and  appealed,  assigning 
for  error:  (1)  That  plaintiff's  counsel,  for 
the  purpose  of  ascertaining  their  competency 
to  serve  as  jurors,  was  allowed  to  ask,  over 
defendant's  objection,  if  they  were  interested 
as  stockholders,  officers,  or  employes,  etc, 
of  the  Maryland  Casualty  Company.  (2) 
.That,  while  the- court  was  examining  an  au- 
thority on  the  subject,  plaintiff's  counsel 
stated  in  the  hearing  of  the  jurors,  and  be- 
fore they  were  selected:  "I  desire  to  ask  the 
attorney  for  defendant  if  the  Lowell  Cotton 
Mills  pays  one  cent  of  any  recovery  in  the 
action  up  to  $5,000."  Defendant  objected, 
on  the  ground  "that  the  statement  was  cal- 
culated to  prejudice  the  jury,  and  because 
irrelevant  and  impertinent."  The  court  sus- 
tained the  objection,  and  added  that  defend- 
ant's counsel  was  not  required  to  answer  the 
question.  The  jurors,  already  in  the  box, 
were  then  sent  out,  and  it  was  shown  that 
defendant  company  held  an  insurance  policy 
in  the  Maryland  Casualty  Company  to  $5,000, 
and  was  denying  its  liability  thereunder,  be- 
cause not  notified  as  required,  etc.  The  ju- 
rors having  returned,  plaintiff's  counsel  in- 
quired of  them  if  there  was  any  member  of 
the  jury  interested  in  the  said  Casualty 
Company ;  if  so,  he  desired  to  excuse  them. 
Defendant  objected  to  the  question.  Court 
overruled  objection,  stating  It  had  allowed 
the  question  for  the  purpose  of  enabling 
counsel  to  ascertain  if  any  juror  was  inter- 
ested as  agent  or  otherwise  in  the  Maryland 
Casualty  Company,  but  only  for  the  purpose 
of  allowing  plaintiff's  counsel  to  peremptorily 
challenge  such  juror.     Defendant  excepted. 

The  case  on  appeal  here  proceeds  as  fol- 
lows: "No  juror  excused  himself  on  this 
ground;  but  there  were  some  jurors,  prob- 
ably as  many  as  three,  who  were  objected  to 
by  plaintiff's  counsel  for  some  other  reason, 
and   stood   aside,   and  other  jurors,   either 


from  the  regular  panel  or  from  bystanders, 
were  called  into  the  box,  and  the  jury  was 
thus  supplied  with  12  jurors.  After  such 
new  jurors  were  called  into  the  box,  the 
plaintiff  propounded,  among  other  things,  the 
same  question  as  set  out  above.  The  defend- 
ant objected.  The  court  allowed  the  ques- 
tion to  be  asked  for  the  purpose  above  set 
out,  and  the  defendant  excepted."  The  jury* 
having  been  obtained,  were  impaneled,  and 
verdict  and  judgment  for  plaintiff.  Defend- 
ant, as  heretofore  stated,  excepted  and  ap- 
pealed. 

O.  F.  Mason,  for  appellant  Thos.  F.  Mc- 
Dow,  Win.  H.  Lewis,  and  A.  G.  Mangum,  for 
appellee. 

PER  CURIAM.  [1]  Under  our  decisions, 
the  stockholders,  officers,  or  employes  of  the 
Casualty  Company  would  not  be  impartial  or 
competent  jurors  to  determine  the  issue;  and. 
under  all  ordinary  conditions,  the  questions 
asked  by  counsel  on  the  voir  dire  were  not 
improper.  Norris  v.  Cotton  Mills,  154  N.  C. 
474,  70  S.  B.  912;  Blevin  v.  Cotton  Mills, 
150  N.  C.  493,  64  S.  E.  428. 

[2,  3]  It  has  also  been  held  with  us,  how- 
ever, that  the  fact  that  a  principal  defendant 
is  protected  from  liability  by  an  Insurance 
policy  is  not  a  relevant  circumstance  on  the 
trial  of  the  issue.  Lytton  v.  Manufacturing 
Co.,  157  N.  C.  331,  72  S.  E.  1055;  and  be- 
fore jury  impaneled,  if  it  should  be  made 
to  appear  that  questions  of  this  character 
have  been  asked  in  bad  faith,  and  have  like- 
ly operated  to  defendant's  prejudice,  a  recov- 
ery should  not  be  allowed  to  stand.  In  this 
case,  on  the  facts  as  presented,  both  the 
questions  asked  of  the  jurors,  the  same  being 
as  a  rule  competent,  and  that  addressed  to 
defendant's  counsel  are  matters  which  must 
be  left  largely  to  the  discretion  of  the  court 
below;  and  it  must  be  presumed  that  the 
character  and  good  sense  of  the  jurors  select- 
ed have  protected  them  from  improper  bias, 
or  that  any  such  tendency  has  been  effectual- 
ly checked  and  corrected  by  the  learned  and 
impartial  judge  who  presided  at  the  trial. 

We  find  no  error  in  the  record  to  justify 
the  court  In  disturbing  the  results  of  the 
trial;  and  the  judgment  in  plaintiff's  favor 
is  therefore  affirmed. 

No  error. 


(169  N.  C.  142) 

PHIFER  v.  GILES  et  si 

(Supreme  Court  of  North  Carolina.     May  15, 

1912.) 

1.  Pleading  (I  34*)— Petition— Construc- 
tion and  Sufficiency  on  Demtjbreb. 
If  the  allegations  of  a  petition  disclose 
grounds  for  relief,  when  liberally  construed,  a 
demurrer  thereto,  which  admits  the  allega- 
tions, should  be  overruled. 

[Ed.   Note. — For   other  cases,   see   Pleading, 
Cent.  Dig.  §§  5%,  66,  74;   Dec.  Dig.  S  34.*] 


•For  other  cages  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


920 


74  SOUTHEASTERN  REPORTER 


Of.  a 


2.  Convebsioh  (|  16*)— Equitable  Convbb- 

SION. 

Where  a  testatrix  bequeathed  and  de- 
vised real  and  personal  property,  in  trust,  with 
power  to  sell,  without  making  any  distinction 
between  the  two  kinds  of  property,  and  direct- 
ed the  application  of  the  'proceeds,"  and  the 
general  scope  of  the  will  indicated  that  she 
thought  it  would  be  necessary  to  sell  the 
whole  and  dispose  of  it  for  that  purpose,  a 
conversion  of  the  realty  into  personalty  was 
effected. 

[Ed.  Note.— For  other  cases,  see  Conver- 
sion, Cent  Dig.  ||  88-40,  42,  43;  Dec  Dig. 
t  16t«] 

3.  Conversion  (|  16*)— Equitable  Convbb- 
bion— Effect  of  Poweb  of  Sale  in  Will. 

A  power  of  sale  in  a  will  does  not  effect 
an  equitable  conversion,  unless  it  is  imperative, 
arising  by  express  command  or  necessary  im- 
plication. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  ft  88-40,  42,  43;   Dec  Dig.  |  16.*] 

4.  Convebsion  (S  18*)— Equitable  Conver- 
sion—Partial  Conversion. 

If  a  testatrix,  in  devising  real  property, 
with  power  to  sell  the  property,  or  any  part 
thereof,  for  specified  purposes,  intends  that 
only  enough  shall  be  sold  to  carry  out  these 
purposes,  there  is  only  a  partial  conversion  of 
the  realty  into  personalty. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  |  44;   Dec.  Dig.  |  18.*] 

5.  Conversion  (|  22*)— Equitable  Conveb- 
sion—Reconversion. 

Where  a  testatrix  devised  land  in  trust, 
with  power  to  sell  for  the  payment  of  debts 
and  charges,  the  residue  to  be  divided  among 
the  children,  a  petition  by  the  wife  of  one  of 
the  children  for  an  allotment  of  dower,  which 
showed  that  the  debts  and  charges  had  been 
paid,  and  that  much  of  the  land  remained  un- 
sold, that  her  husband,  by  a  deed  in  which 
she  did  not  join,  conveyed  his  interest  in  the 
"land"  to  the  other  children,  and  that  the 
unsold  portion  of  the  land  had  been  divided 
among  the  other  children  as  land,  in  connec- 
tion with  an  allegation  that  when  her  husband 
executed  the  deed  he  was  seised  in  fee  of  an 
undivided  one-seventh  interest  in  the  land  re- 
maining unsold,  sufficiently  shows  a  reconver- 
sion of  such  unsold  land  into  real  property 
to  be  good  against  demurrer,  assuming  that 
the  will  effected  a  conversion  of  the  whole 
property  into  personalty. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  ft  66-72;    Dec  Dig.  |  22.*]    * 

6.  Conversion  (|  22*)— Equitable  Conveb- 
sion—Reconversion. 

Where  parties,  entitled  under  a  will  to 
property  in  its  converted  form,  elect  to  take 
ft  in  its  original  form,  there  is  a  reconversion; 
and  this  election  may  be  inferred  from  acts  or 
conduct  manifesting  an  unequivocal  intention 
to  so  elect. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
^ent  Dig.  M  66-72;    Dec  Dig.  |  22.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Lyon,  Judge. 

Proceedings  for  an  allotment  of  dower  by 
Belle  McGhee  Phifer  against  Wilhelmina 
Phlfer  Giles  and  others.  From  a  judgment 
sustaining  a  demurrer  to  the  amended  peti- 
tion, the  petitioner  appeals.  Reversed,  and 
demurrer  overruled. 

See,  also,  157  N.  O.  221,  72  S.  E.  1006. 

This  Is  a  proceeding  for  the  allotment  of 
dower;  the  petitioner  claiming  as  the  widow 


of  R.  S.  Sfcifer,  who  was  one  of  seven  chil- 
dren of  M»  M.  Phifer. 

A  demurrer  was  filed  to  the  original  peti- 
tion, which  was  sustained,  and  the  petition- 
er excepted  and  appealed  to  this  court.  The 
appeal  was  heard  at  the  last  term,  and  the 
judgment  of  the  superior  court  was  affirmed. 
Upon  the  opinion  of  the  Supreme  Court  be- 
ing certified  to  the  superior  court,  the  peti- 
tioner filed  an  amended  petition,  by  permis- 
sion of  the  court,  by  adding  the  following; 
paragraphs  to  the  original  petition: 

"(9)  That  after  the  execution  of  the  last 
will  and  testament  of  M.  M.  Phifer,  referred 
to  in  paragraph  3,  and  before  her  death,  said 
M.  M.  Phifer  paid  the  purchase  money  for 
the  real  estate  referred  to  in  the  last  will 
and  testament  of  M.  M.  Phifer,  and  received 
a  deed  from  said  Joseph  H.  Wilson,  convey- 
ing to  her  the  land  therein  referred  to  in  fee, 
it  being  the  first  tract  of  land  described  in 
the  second  paragraph  of  this  complaint,  and 
thereby  became  the  owner  of  the  legal  and 
the  equitable  title  to  said  property  before 
her  death,  and  at  the  time  of  her  death  was 
seised  of  said  real  estate  In  fee. 

"(10)  That  W.  W.  Phifer,  executor  of  said 
last  will  and  testament,  has  filed  no  report 
of  his  dealings  with  said  real  estate,  either 
as  executor  or  trustee,  in  the  office  of  the 
clerk  of  the  superior  court  of  Mecklenburg 
county,  as  required  by  law;  that  W.  F.  Phifer 
died  on  the  30th  day  of  December,  1882,  and 
never  qualified  as  executor  of  said  last  will 
and  testament,  and  this  petitioner  is  inform- 
ed, advised,  and  believes  that  the  deceased, 
M.  M.  Phifer,  died  owing  no  debts;  that  there 
was  sufficient  personal  estate  belonging  to- 
said  M.  M.  Phifer  at  her  death  to  pay  all 
of  her  debts,  and  all  of  said  debts,  if  anyr 
have  long  since  been  paid. 

"(11)  That  a  portion  of  the  land  herein- 
before described  has  been  cut  up  into  city 
lots,  some  of  said  lots  have  been  sold  and 
conveyed  to  various  persons,  deeds  to  which 
have  been  executed  by  W.  W.  Phifer,  as  exec- 
utor and  trustee,  and  by  W.  W.  Phifer  and 
the  other  devisees  named  In  said  last  will 
and  testament,  except  R.  S.  Phifer;  but  the 
petitioner  alleges  that  the  greater  part  of 
said  real  estate  has  never  been  sold,  and 
that  the  defendants  George  M.  Phifer,  Cor* 
delia  W.  Phifer,  Josie  P.  Durant,  Mary  W. 
Quinn,  E.  W.  Phifer,  and  W.  W.  Phifer,  being 
all  the  devisees  and  heirs  at  law  of  M.  M. 
Phifer,  deceased,  except  R.  S.  Phifer,  deceas- 
ed, are  now  in  the  actual  possession  of  said 
unsold  land. 

"(12)  That  on  the day  of  October, 

1906,  the  defendants  W.  W.  Phifer,  individ- 
ually and  as  the  executor  of  the  will  of  M. 
M.  Phifer,  Edward  W.  Phifer  and  wife,  Annie 
Phifer,  and  Mary  C.  Quinn  and  husband,  M. 
O.  Quinn,  Josie  P.  Durant,  Cordelia  W.  Phi- 
fer, and  George  M.  Phifer  entered  into  an 
agreement  in  writing,  whereby  they  attempt- 
ed to  divide  among  themselves  a  part  of  the 
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land  described  In  the  second  paragraph  of 
this  petition,  which  said  written  agreement 
is  recorded  in  the  office  of  the  register  of 
•deeds  of  Mecklenburg  county  in  Book  209, 
page  494,  a  copy  of  which  is  hereto  attached, 
and  marked  'Exhibit  C 

"(13)  That  there  still  remains  a  part  of 
*aid  land  in  the  possession  of  the  defend- 
ants George  M.  Phifer,  Cordelia  W.  Phifer, 
Josie  P.  Durant,  Mary  W.  Quinnf  Edward  W. 
Phifer,  and  W.  W.  Phifer  yet  undivided  and 
unsold. 

"(14)  That  this  petitioner  is  informed,  ad- 
vised, and  believes  that  the  defendant  W.  W. 
Phifer,  trustee  and  executor,  has  sold  and 
disposed  of  more  than  enough  of  the  land, 
hereinbefore  described,  to  pay  off  all  of  the 
debts  of  M.  M.  Phifer,  deceased,  and  to  pay 
all  of  the  devisees  named  in  said  last  will 
and  testament  of  the  said  M.  M.  Phifer  a 
sum  of  money  equal  to  the  amount  advanced 
to  R.  S.  Phifer  by  said  M.  M.  Phifer,  as  re- 
ferred to  in  her  said  last  will  and  testament, 
and  that  all  of  the  trusts,  charges,  obliga- 
tions, and  duties  imposed  upon  said  W.  W. 
Phifer,  executor  and  trustee,  by  the  said 
M.  M.  Phifer  in  her  last  will  and  testament 
have  been  fully  discharged  and  satisfied, 
and  that  all  of  said  duties,  trusts,  charges, 
and  obligations  imposed  upon  said  W.  W. 
Phifer,  executor  and  trustee,  were  either 
performed  by  M.  M.  Phifer  during  her  life- 
time, and  after  the  execution  of  her  said  last 
will  and  testament,  or  by  W.  W.  Phifer,  trus- 
tee, after  the  death  of  M.  M.  Phifer  and  be- 
fore the  death  of  the  petitioner's  husband, 
R.  S.  Phifer,  and  that  at  the  time  of  the 
execution  of  Exhibit  A  said  R.  S.  Phifer  was 
seised  and  possessed  of  a  one-seventh  undi- 
vided interest  in  the  land  described  in  para- 
graph 2  of  this  petition,  except  such  land 
as  the  trustee,  W.  W.  Phifer,  had  sold  off 
for  the  purpose  of  applying  the  proceeds  of 
the  sale  to  the  payment  of  the  debts  of  M. 
M.  Phifer,  and  the  payment  of  the  devisees 
named  in  the  last  will  and  testament  of 
said  M.  M.  Phifer,  an  amount  of  money  equal 
to  the  amounts  advanced  by  the  said  M.  M. 
Phifer  in  her  lifetime  to  the  petitioner's  hus- 
band, R.  S.  Phifer. 

"(15)  That  your  petitioner  is  informed, 
advised,  and  believes  that  her  Bald  husband, 
R.  S.  Phifer,  at  the  time  said  deed  (Exhibit 
A)  by  him  purports  to  have  been  made,  was 
seised  and  possessed  of  a  one-seventh  undi- 
vided interest  in  the  land  described  in  para- 
graph 2  of  this  petition,  except  such  lands  as 
were  actually  sojd  by  W.  W.  Phifer,  executor 
and  trustee,  prior  to  the  date  of  Exhibit  A, 
for  the  purpose  of  applying  the  proceeds  of 
such  sale  to  the  payment  of  the  debts  of  M. 
M.  Phifer,  and  to  the  payment  to  said  dev- 
isees, except  R.  S.  Phifer  and  W.  W.  Phifer, 
an  amount  of  money  equal  to  the  amount  ad- 
vanced to  said  R.  S.  Phifer,  referred  to  in 
said  last  will  and  testament;  and  your  peti- 
tioner desires  to  have  her  dower  in  said  lands 
allotted  to  her,  and  to  that  end  she  prays  the 


court  to  issue  a  writ  to  the  sheriff  of  Meek* 
lenburg  county,  commanding  him  to  summon 
three  freeholders,  connected  with  the  par- 
ties neither  by  consanguinity  nor  affinity,  en- 
tirely disinterested,  and  qualified  to  act  as 
jurors,  to  view  the  said  lands,  and  to  allot 
to  your  petitioner  a  one-third  part  of  the 
one-seventh  undivided  interest  in  said  lands, 
as  hereinbefore  set  out,  for  the  term  of  her 
natural  life  and  to  report  their  proceedings 
to  this  court  in  due  form  of  law." 

A  demurrer  to  the  amended  petition  was 
sustained,  and  the  petitioner  again  excepted 
and  appealed. 

The  facts  stated  in  the  original  petition, 
the  will  of  M.  M.  Phifer,  and  the  papers  exe- 
cuted by  R.  S.  Phifer  are  fully  reported  on 
the  former  appeal.  157  N.  O.  221,  72  S.  B. 
1006. 

W.  F.  Harding,  for  appellant  Burwell  ft 
Cansler,  Tillett  ft  Guthrie,  Cameron  Morri- 
son, and  Maxwell  ft  Keerans,  for  appellees. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  When  this  case  was  before  us  on 
the  former  appeal,  it  was  decided,  upon  the 
allegations  then  made,  that  the  petitioner 
was  not  entitled  to  dower,  as  it  was  not 
made  to  appear  that  any  part  of  the  trusts 
declared  in  the  will  of  M.  M.  Phifer  had 
been  executed,  or  that  any  part  of  the  land 
devised  in  said  will  remained  unsold,  or 
that  it  was  unnecessary  to  sell  all  of  said 
land,  or  that  after  the  payment  of  the  debts 
and  charges  there  would  be  any  surplus. 

It  was  also  intimated  that  the  trusts  de- 
clared in  said  will  were  active  trusts,  and 
that  a  construction  of  the  will  was  permis- 
sible to  the  effect  that  it  was  the  intention 
of  the  testatrix  to  convert  the  realty  to  per- 
sonalty, and  that,  in  either  event,  the  peti- 
tioner would  not  be  entitled  to  dower;  but 
the  court  refrained  from  passing  finally  up- 
on these  questions  as  the  pleadings  then 
stood. 

The  amended  petition  presents  a  new  case 
for  our  consideration;  and,  if  its  allegations 
are  true,  which  we  must  assume  in  review- 
ing a  judgment  sustaining  a  demurrer  to  it, 
it  is  doubtful  if  there  has  been  a  conversion 
as  to  the  land  remaining  unsold  after  the 
payment  of  the  debts  and  the  charges  for 
equality  among  the  children;  and,  if  there 
was  such  conversion,  the  facts  alleged,  un- 
disputed and  without  explanation,  would  be 
evidence  of  a  reconversion. 

The  petitioner  now  alleges,  in  substance, 
that  the  debts  and  charges  for  equality,  pro- 
vided for  in  the  will  of  M.  M.  Phifer,  have 
been  paid;  that  a  sale  of  the  land  was  un- 
necessary; that,  although  more  than  30 
years  have  elapsed,  a  large  part  of  the  land 
remains  unsold;  that  the  beneficiaries  under 
the  will  have  elected  to  take  the  property  as 
realty;  and  that  her  husband  was  seised 
in  fee  of  an  undivided  one-seventh  of  the 
land  remaining  unsold. 

[1]  These  allegations  are  admitted  by  the 
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demurrer,  and  must  be  construed  liberally; 
and,  if  they  disclose  grounds  for  relief,  al- 
though imperfectly  alleged,  the  demurrer 
must  be  overruled.  Brewer  ▼.  Wynne,  154 
N.  C.  472,  70  S.  E.  947. 

[2]  The  will  of  Mrs.  Phifer  bequeaths  and 
devises  personal  and  real  property,  in  trust, 
with  power  to  sell,  without  making  any  dis- 
tinction between  the  two  kinds  of  property, 
which  is  evidence  of  an  intention  to  convert 
the  whole  to  personalty  (Burr  v.  Sim,  1 
Whart  [Pa.]  252,  29  Am.  Dec.  52);  and  it 
directs  the  application  of  the  proceeds,  which 
Indicates  a  purpose  for  all  to  be  sold.  The 
general  scope  of  the  will,  examined  by  it- 
self and  without  reference  to  the  facts  now 
alleged,  suggests  that  the  testatrix  thought 
it  would  be  necessary  to  sell  the  whole,  and 
that  she  disposed  of  it  for  that  purpose, 
which  would  be  a  conversion.  Ford  v.  Ford, 
70  Wis.  19,  83  N.  W.  188,  5  Am.  St.  Rep.  124; 
Lent  v.  Howard,  89  N.  Y.  169. 

[3,4]  On  the  other  hand,  there  is  no  con- 
version, unless  the  power  to  sell  is  impera- 
tive, arising  by  express  command  or  neces- 
sary implication  (Mills  v.  Harris,  104  N.  O. 
626,  10  S.  E.  704;  Benbow  v.  Moore,  114  N. 
C.  272,  19  S.  E.  156;  Ha  ward  v.  Peavey,  128 
111.  430,  21  N.  E.  503,  15  Am.  St  Rep.  124) ; 
and  the  power  to  sell  conferred  by  the  will 
is  "to  sell  said  property  or  any  portion  there- 
of," which  may  mean  that  the  testatrix  in- 
tended that  the  trustees  should  sell  so  much 
of  the  property  as  might  be  necessary  to 
pay  debts  and  charges  for  equality  among 
the  children,  and  no  more,  in  which  event 
there  would  be  a  conversion  of  a  part  only 
(Smith  v.  McCrary,  38  N.  O.  208;  Scholle 
v.  Scholle,  113  N.  Y.  273,  21  N.  E.  84;  Cronise 
v.  Hardt,  47  Md.  436;  Roy  v.  Monroe,  47  N. 
J.  Eq.  359,  20  Atl.  481 ;  Sheridan  v.  Sheri- 
dan, 136  Pa.  20,  19  Atl.  1068;  King  v.  King, 
13  R.  I.  507);  and,  if' the  allegations  of  the 
amended  petition  are  true,  the  debts  and 
charges  have  been  paid,  and  much  of  the  land 
remains  unsold. 

[6]  If,  however,  it  should  be  held  that  a 
conversion  has  taken  place,  the  specific  facts' 
alleged,  considered  in  connection  with  the 
allegation  of  the  petitioner  that  her  husband 
was  seised  in  fee  of  an  undivided  one-seventh 
interest  in  -the  land  remaining  unsold,  if 
true,  would  amount  to  an  allegation  of  a 
reconversion. 

It  is  alleged  that  R.  S.  Phifer,  the  hus- 
band, conveyed  his  interest  in  the  land,  not 
in  the  fund,  for  the  benefit  of  the  other  chil- 
dren of  M.  M.  Phifer,  in  1881,  without  the 
joinder  of  the  petitioner,  and  that  a  large 
part  of  the  land  has  remained  unsold  for  more 
than  30  years,  and  that  it  has  been  divided 
as  land  among  said  children. 

The  doctrine  of  conversion  and  reconver- 
sion is  clearly  stated  by  Justice  Hoke,  in 
Duckworth  v.  Jordan,  138  N.  C.  525,  51  S.  E. 
Ill;  and  he  there  says,  with  reference  to 
the  latter:  "This  reconversion  can  be  effect- 
ed where  all  the  parties  beneficially  interest- 
ed  in  the  property,  by  some  explicit  and 


binding  action,  direct  that  no  actual  conver- 
sion shall  take  place,  and  elect  to  take  the 
property  in  its  original  form.  •  •  *  In 
devises  of  the  kind  we  are  now  considering, 
where  land  Is  directed  to  be  sold  and  the 
proceeds  divided,  in  order  to  a  valid  election, 
all  the  Interests  must  concur,  and  all  must 
be  bound.  If  the  beneficiaries  are  all  sui 
juris,  such  election  can  be  made  by  deed  in 
which  all  join,  or  by  answer,  expressly  stat- 
ing that  the  parties  desire  to  hold  the  land 
as  it  is,  or  this  may  be  done  partly  by  deed 
and  partly  by  answer  (and  there  are  other 
methods);  but  all  must  concur  by  some  ac- 
tion that  will  bind  them." 

It  will  be  noted  that,  upon  the  facts  in 
that  case,  the  question  was  presented  of  a 
reconversion  by  deed  or  answer;  but  the 
court  said  "there  are  other  methods."  Mr. 
Pomeroy,  in  his  work,  on  Equity  Jurispru- 
dence (volume  3,  |  1175),  says:  "By  recon- 
version is  meant  that  'notional  or  imaginary 
process  by  which  a  prior  constructive  conver- 
sion is  annulled  and  taken  away,  and  the 
constructively  converted  property  is  restored, 
in  contemplation  of  a  court  of  equity,  to  its 
original  actual  quality.'  •  •  •  The  ra- 
tionale of  this  doctrine  is  clearly  found  in 
the  right  which  every  absolute  owner  or 
donee  has  to  dispense  with  or  forbid  the  ex- 
ecution of  any  trust,  in  the  performance  of 
which  he  alone  is  interested.  Reconversion 
is  the  result  of  an  election  expressly  made, 
or  inferred  by  a  court  of  equity.  It  depends 
wholly  upon  the  right  of  election  held  by  the 
person  entitled  to  the  property  to  choose 
whether  he  will  take  the  property  in  its  con- 
verted condition  or  in  its  original  and  un- 
converted form."  And,  again,  in  section 
1177:  "It  being  assumed  that  the  party  en- 
titled to  the  property  has  the  capacity  to 
elect  to  receive  it  in  its  unconverted  form, 
and  thus  to  effect  a  reconversion,  the  further 
question  remains  how  such  election  must  or 
may  be  made.  An  express  declaration  of 
the  Intention  in  language  is  always  sufficient; 
but  is  not  necessary.  An  election  may  be  In- 
ferred from  acts  or  writings.  Any  act  or 
writing  which  shows  an  unequivocal  inten- 
tion to  possess  the  property  in  its  actual 
state  and  condition  will  amount  to  a  valid 
election." 

[6]  It  appears,  therefore,  that  there  is  a 
reconversion  when  the  party  or  parties,  enti- 
tled to  the  property  as  converted,  elect  to 
take  it  in  its  original  form;  and  that  this 
election  may  be  Inferred  from  acts  or  con- 
duct which  manifest  an  unequivocal  inten- 
tion to  do  so.  Harcourt  v.  Seymour,  42  Eng. 
Ch.  45;  In  re  Davidson,  11  Ch.  Div.  350. 

Many  expressions  are  to  be  found  in  the 
reported  cases  as  to  the  conduct  which  is 
evidence  of  an  intention  to  reconvert.  It  is 
said,  in  Bradish  v.  Gee,  1  Amb.  229.  that 
very  slight  evidence  of  Intention  by  acts  done 
is  sufficient;  in  Putten  v.  Darlington,  1  Br. 
Ch.  R.  213,  that  circumstances  of  demeanor, 
even  though  slight,  will  do;  in  Wheldale  v. 
Partridge,  8  Ves.  235,  that  the  slightest  act 
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would  do;  in  Van  t.  Barnett,  19  Ves.  108, 
that  a  slight  circumstance  is  sufficient;  in 
Fluker  v.  Gordon,  17  Beav.  434,  that  slight 
circumstances  are  sufficient;  in  Prentice  v. 
Janssen,  79  N.  Y.  478,  that  a  slight  expres- 
sion of  intention  will  do;  and  in  Burr  v. 
Sim,  1  Whart  (Pa.)  252,  29  Am.  Dec  52, 
that  holding  possession  for  one  year  is  enti- 
tled to  some  weight. 

Also  it  has  been  held  that  a  reconversion 
will  he  inferred  from  an  uninterrupted  pos- 
session of  the  property  in  its  original  form 
and  the  receipt  of  the  rents  for  16  years 
<Greesbach  v.  Freemantle,  17  Beav.  318); 
from  a  possession  for  21  years.  Stuck  v. 
Macfeey,  4  Watts  &  S.  [Pa.]  196);  from  ad- 
vising with  an  attorney  as  to  the  right  to 
elect  to  take  as  land,  and  retaining  posses- 
sion of  the  title  deeds  (Davis  v.  Ashford,  38 
Eng.  Gh.  44);  from  an  execution  of  a  deed 
(Beal  ▼.  Stehley,  21  Pa.  376). 

In  the  last  case  cited,  land  was  devised, 
with  power  to  sell,  and  to  divide  the  pro- 
ceeds between  three  persons,  two  of  whom 
conveyed  their  interest  in  the  land  to  the 
third;  and  it  was  held  that  the  makmg  of 
the  deed  by  the  two  was  an  election  by  them 
to  take  as  land,  and  that  the  acceptance  of 
the  deed  by  the  other  was  an  election  by 
him. 

We  have  thought  it  necessary  to  say  this 
much  on  the  question  presented  by  the  rec- 
ord £o  show  the  difference  between  the  case 
on  the  former  appeal  and  as  now  constitut- 
ed; but  the  rights  of  the  parties  cannot  be 
finally  determined  until  the  facts  are  ascer- 
tained, and  to  that  end  the  demurrer  Is  over- 
ruled, with  leave  to  answer. 

Reversed. 


fl50  N.  C.  138) 

SMITH  v.  PATTERSON  et  ai 

(Supreme  Gourt  of  North  Carolina.     May  15, 

1912.) 

1.  Railroads  (|  22*)— Statutobt  Pbovisions 
■ „  —"Actions  Against  Railroads"— Venub. 

The  proviso  of  Revisal  1905,  |  424,  that 
"actions  against  railroads"  shall  be  tried  in  the 
county  where  the  cause  arose  or  In  a  county 
where  the  plaintiff  resided  when  the  cause 
arose  or  an  adjoining  county,  applies  only  to 
actions  in  which  a  railroad  is  the  sole  defend- 
ant, and  not  to  actions  in  which  it  is  joined 
with  an  individual  defendant 

[Ed.    Note.— For  other   cases,   see   Railroads, 
Cent.  Dig.  |§  40-50;    Dec.  Dig.  |  22.*] 

2.  Death   (|  36*)— Vkntje— Statutory   Pro- 
visions—Actions  bt  Administrators. 

Under  Revisal  1905,  |  424,  providing  that 
actions,  not  otherwise  specified,  shall  be  tried 
in  the  county  in  which  the  plaintiffs  or  defend- 
ants or  any  of  them  resided  at  the  commence- 
ment of  the  action,  an  action  by  an  administra- 
tor for  the  death  of  his  intestate  is  properly 
brought  in  the  county  in  which  the  adminis- 
trator resides,  although  it  is  not  the  county 
where  he  was  appointed  administrator. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  |  51;    Dec  Dig.  |  36.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Lyon,  Judge. 


Action  by  W.  M.  Smith,  administrator  of 
Joshua  Gosnell,  against  E.  L.  Patterson  and 
the  Southern  Railway  Company.  From  a 
judgment  denying  defendants'  motion  for  a 
change  of  venue,  they  appeal.    Affirmed. 

The  action  was  to  recover  damages  for  the 
death  of  intestate  caused  by  the  movements 
and  operation  of  an  engine  of  defendant  com- 
pany attributed  to  the  negligence  of  the 
company  and  of  E.  L.  Patterson,  the  engineer 
and  employs  of  defendant  company  at  the 
time  of  the  killing.  The  court  denied  the 
motion  and  entered  judgment  embodying  the 
relevant  facts  in  terms  as  follows:  "This 
cause  coming  on  to  be  heard  at  the  March, 
1912,  term  of  superior  court  of  Mecklenburg 
county,  before  his  honor,  G.  G.  Lyon,  judge 
presiding,  and  being  heard  upon  a  motion 
filed  by  the  defendants  at  the  January,  1912, 
term  of  the  superior  court  of  Mecklenburg 
county,  the  following  facts  are  found  by  the 
court:  That  this  action  was  brought  to  the 
January,  1912,  term  of  this  court,  and  that 
at  said  term,  and  before  the  time  for  filing 
answer  had  expired,  defendants  filed  a  writ- 
ten motion  to  remove  this  cause  to  Hender- 
son county;  that  the  Intestate,  Joshua  Gos- 
nell, was  killed  at  Melrose,  in  Polk  county, 
N.  C.,  on  or  about  the  28th  day  of  July,  1911, 
and  was  at  the  time  of  his  death  a  resident 
of  the  county  of  Henderson,  state  of  North 
Carolina;  that  subsequent  to  the  time  of  the 
said  Goaneirs  death,  and  previous  to  the  time 
of  the  institution  of  this  action,  W.  M.  Smith, 
a  resident  of  Mecklenburg  county,  N.  G.,  now 
and  at  the  time  of  death  of  said  Gosnell 
qualified  as  administrator  of  the  estate  of 
Joshua  Gosnell,  before  the  clerk  of  the  su- 
perior court  of  Henderson  county,  N.  G.;  that 
the  defendant  E.  L.  Patterson  is,  and  was  at 
the  time  of  the  death  of  the  said  Gosnell,  a 
resident  of  Polk  county,  N.  C.  It  is  there- 
fore considered  and  adjudged  by  the  court 
that  this  action  was  properly  brought  in 
Mecklenburg  county,  N.  C,  and  it  is  further 
ordered  and  adjudged  that  the  defendant's 
motion  to  move  to  Henderson  or  Polk  coun- 
ty be  not  allowed.".  Defendants  excepted 
and  appealed. 

O.  F.  Mason  and  Shannonhouse  &  Jones, 
for  appellants.  G.  W.  Tillett,  Jr.,  and  Tillett 
&  Guthrie,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  The  validity  of  his  honor's  ruling 
Is  dependent  upon  the  proper  construction 
of  section  424,  Revisal,  in  terms  as  follows: 
"In  all  other  cases  the  action  shall  be  tried 
in  the  county  in  which  the  plaintiffs  or  the 
defendants,  or  any  of  them,  shall  reside  at 
the  commencement  of  the  action;  or  if  none 
of  the  defendants  shall  reside  in  the  state, 
then  in  the  county  in  which  the  plaintiffs, 
or  any  of  them  shall  reside;  and  if  none  of 
the  parties  shall  reside  within  the  state,  then 
the  same  may  be  tried  in  any  county  which 
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the  plaintiff  shall  designate  in  his  summons 
and  complaint,  subject,  however,  to  the  pow- 
er of  the  court  to  change  the  place  of  trial, 
in  the  cases  provided  by  statute:  Provided, 
in  all  actions  against  railroads  the  action 
shall  be  tried  either  in  the  county  where 
the  cause  of  action  arose,  or  in  some  county 
where  the  plaintiff  resided  at  the  time  the 
cause  of  action  arose,  or  in  some  county  ad- 
joining the  county  in  which  the  cause  of 
action  arose,  subject,  however,  to  the  power 
of  the  court  to  change  the  place  of  trial  in 
the  cases  provided  by  statute/'  Authorita- 
tive interpretations  of  this  and  legislation  of 
similar  Import  elsewhere  would  seem  to  fa- 
vor the  position  that  in  respect  to  actions  in- 
stituted by  an  administrator  and  coming 
within  the  effect  of  the  proviso,  the  terms 
appearing  therein,  "where  plaintiff  resided 
at  the  time  the  cause  of  action  arose,"  have 
reference  to  the  residence  of  the  individual 
holding  the  office  and  not  to  the  official  resi- 
dence or  place  where  he  may  have  qualified." 
Whltford  v.  Insurance  Co.,  156  N.  C.  42,  72 
S.  E.  85;  Robertson  v.  Lumber  Co.,  153  N.  C. 
120,  68  S.  E.  1064;  Railroad  v.  Stith,  120 
Ky.  237,  85  S.  W.  1173,  1LR.A.  (N.  S.) 
1014;  Turner,  Adm'r,  v.  Railroad,  110  Ky. 
879,  62  S.  W.   1025. 

[1]  Without  present  decision  of  this  ques- 
tion, however,  we  are  all  of  opinion  that  the 
proviso  to  the  section  should  be  construed 
and  held  to  apply  to  cases  where  a  railroad 
company  alone  is  defendant,  and  that  the 
venue  in  actions  where  there  are  other  par- 
ties defendant  should  come  within  the  body 
of  the  act  This  is  not  only  the  primary  and 
natural  meaning  of  the  language  used,  but 
without  express  requirement  it  would  be 
unreasonable  to  hold  that  the  rights  of  all 
other  litigants  should  be  made  subservient 
to  a  particular  class  and  this  without  re- 
gard to  the  convenience  of  the  parties  or 
the  amount  of  the  interest  involved. 

[2]  On  authority,  therefore,  and  owing  to 
the  joinder  of  the  indiyidual  defendant  Pat- 
terson, the  action  is  properly  brought  in 
Mecklenburg  county.  Whltford  v.  Insurance 
Co.,  supra. 

There  is  no  error,  and  the  judgment  below 
Is  affirmed. 

(159  N.  C.  353) 

WOODIE  ▼.  TOWN  OP  NORTH  WILKES- 

BORO. 

(Supreme  Court  of  North  Carolina.    May  15. 

1912.) 

1.  WrrNKssES  (|  274*)— Impeachment— Ques- 
tion. 

In  a  civil  case,  where  plaintiff's  witness 
had  testified  as  to  his  good  character,  a  ques- 
tion to  the  witness,  as  to  whether  he  thought 
that  a  man,  who  would  go  to  a  distillery  and 
try  to  run  another  away  with  a  gun  and  would 
attend  a  lynching  bee,  was  a  man  of  good  char- 
acter, was  incompetent,  tending  to  raise  col- 
lateral issues. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
.Cent  Dig.  |§  965,  966;   Dec.  Dig.  §  274.*] 


2.  Watees  and  Watsb  Coubses  (*  208*)— 
Proximate  Cause— What  Constitutes. 
In  an  action  by  one  injured  by  being 
thrown  from  his  buggy  upon  the  running  away 
of  his  horses,  which  were  frightened  by  the 
overflowing  of  a  city  water  standpipe,  the 
failure  to  properly  equip  the  standpipe  was 
the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  300;    Dec   Dig. 

8.  Municipal  Corporations  (§  733*)— Torts 

—Corporate  Functions. 

Where  a  city  operates  a  waterworks  plant, 
it  is  exercising  a  corporate  and  not  a  govern- 
mental function,  and  owes  the  same  duty  to  its 
servants  and  the  public  as  would  a  private 
corporation    under   like    circumstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  1547-1549;    Dec 

4.  WATER8    AND    WATER    COURSES    (J    208*)— 

Contributory       Negligence  —  Ordinary 
Care. 

Where  plaintiff,  who  was  properly  on  the 
highway,  was  injured  by  the  running  away  of 
his  horses,  which  became  frightened  at  the 
overflowing  standpipe  belonging  to  the  munici- 
pal waterworks,  he  was,  to  avoid  contributory 
negligence,  bound  to  use  only  that  degree  of 
care  which  a  man  of  ordinary  prudence  would 
have   exercised  when   so    placed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent,  Dig.  I  300;  Dec.  Dig.  § 
208.*] 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;  Foushee,  Judge. 

Action  by  John  A.  Woodle  against  the  Town 
of  North  Wilkesboro.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

The  following  issues  were  submitted  to  the 
jury : 

(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant,  as  alleged  in  the 
complaint?    Answer:    Yes. 

(2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury,  as  alleged  in  the 
answer?    Answer:  No. 

(3)  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover?    Answer:  $800. 

From  the  verdict  and  judgment  rendered, 
the  defendant  appealed. 

Frank  D.  Hackett,  for  appellant  W.  W. 
Barber,  O.  B.  Spicer,  and  T.  C.  Bowie,  for 
appellee. 

BROWN,  J.  This  action  Is  brought  by  the 
plaintiff  against  the  defendant  to  recover 
damages  for  the  alleged  negligence  of  the 
defendant  in  the  operation  of  its  waterworks. 
The  plaintiff  alleges  that  the  defendant,  a 
municipal  corporation,  was  duly  authorized 
to  construct  and  maintain  a  system  of  water* 
works  and  lease,  sell,  and  dispose  of  water 
and  water  privileges  to  the  citizens  of  the 
town  for  compensation.  It  appears  in  the 
evidence  that  the  standpipe  of  the  said  wa- 
terworks is  situated  some  distance  from  the 
pumping  station,  and  the  alleged  negligence 
consists  in  not  having  a  proper  water  gauge 
at  the  pumping  station  to  indicate  to  the 
pumper  when  the  standpipe  was  full  of  wa- 
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ter,  so  at  to  prevent  dangerous  overflow. 

On  the day  of  October,  1910,  plaintiff 

was  driving  his  horses  and  wagon  by  the 
pumping  station,  and  alleges  that  the  over* 
flow  of  the  standpipe  was  so  great  that  it 
frightened  his  horses,  caused  them  to  run 
away,  threw  him  out,  as  well  as  his  daugh- 
ter, who  was  with  him,  damaged  the  wagon, 
and  greatly  injured  the  plaintiff. 

Several  assignments  of  error  relate  to  tes- 
timony offered  tending'  to  prove  the  condi- 
tion of  the  wagon  after  the  accident,  the  re- 
pairs that  were  put  on  it,  the  injury  to  the 
habits  of  the  horses,  caused  by  the  runaway, 
and  as  to  the  worth  of  the  horses  before  the 
accident  and  immediately  afterwards.  We 
think  it  unnecessary  to  discuss  these  assign- 
ments of  error,  as  in  our  opinion  the*  testi- 
mony was  plainly  competent. 

[1]  The  plaintiff's  witness  David  Hart,  aft- 
er testifying  to  facts  material  to  the  case, 
stated  that  he  had  known  the  plaintiff  for  80 
years,  and  that  his  general  character  was 
good.  The  defendant  then  asked  him  the 
following  question:  "Do  you  think  a  man 
that  will  go  to  a  distillery  and  try  to  run 
another  man  away  with  gun  and  sticks  and 
other  weapons,  and  attend  a  lynching  bee, 
and  help  lynch  a  man,  is  a  man  of  good  char- 
acter?" This  question  was  plainly  incompe- 
tent, as  it  sought  to  inject  into  the  case 
questions  of  fact  utterly  foreign  to  the  is- 
sues in  the  case.  As  said  by  Mr.  Justice  Al- 
len in  State  v.  Holly,  155  N.  C.  492,  71  S. 
E.  453:  "If  one  collateral  question  of  this 
character  can  be  raised  and  tried,  the  same 
rule  would  permit  a  hundred  others.  The 
authorities  in  this  state  are  numerous  and 
uniform  that  it  is  an  error  to  allow  such 
questions  on  the  cross-examination  of  a  wit- 
ness as  to  character."  The  learned  judge 
cites  practically  all  of  the  precedents  in  our 
reports. 

The  defendant  entered  the  usual  motion  to 
nonsuit,  which  we  think  was  properly  over- 
ruled. 

There  was  evidence  tending  to  prove  that 
the  standpipe  was  overflowing  at  the  time 
the  plaintiff  drove  by  with  his  horses,  wagon, 
and  daughter;  that  there  was  no  accurate 
water  gauge  by  which  the  operator  at  the 
pumping  station  could  ascertain  whether  the 
standpipe  was  overflowing,  or  not;  testi- 
mony is  to  the  fact  that  he  had  to  depend 
upon  somebody's  telephoning  him,  and  that 
after  this  accident  the  defendant  caused  a 
proper  water  gauge  to  be  put  in.  From  ex- 
amination of  the  evidence,  we  are  of  opinion 
that  it  was  a  fair  inference  to  be  drawn  by 
the  jury  as  to  whether  the  overflow  of  the 
water  caused  the  horses  to  run  away,  and 
that  his  honor  properly  left  the  question  to 
the  jury  to  determine. 

The  evidence  as  to  the  damage  Is  plenary. 

[2]  As  to  the  defendant's  contention  in  re- 
gard to  the  proximate  cause  of  the  injury, 


we  think  It  too  plain  for  argument  that  if 
the  horses  were  frightened  by  the  overflow- 
ing standpipe,  causing  them  to  run  away, 
that  was  the  proximate  cause  of  the  Injury 
and  the  sole  cause.  Clark  v.  Railroad,  109 
N.  C.  430,  14  S.  E.  43,  14  L.  B.  A.  749. 

[3]  We  have  held  at  this  term  that  when 
a  city  operates  an  electric  light  plant,  its 
duties  towards  its  employes,  as  well  as  to- 
wards the  public,  are  the  same  as  those  of 
an  individual  or  private  corporation  under 
like  circumstances,  since  in  operating  such 
public  utilities  the  city  is  exercising  a  cor- 
porate and  not  a  governmental  function. 
Terrell  v.  Washington,  73  S.  El  888. 

It  was  plainly  the  duty  of  the  defendant 
to  have  provided  a  proper  water  gauge  so  as 
to  have  prevented  the  overflow  of  its  stand- 
pipe  and  it  is  evident  from  the  testimony 
that,  if  one  had  been  provided,  the  overflow 
of  water  would  have  been  prevented  by  the 
operator  at  the  pumping  station. 

[4]  It  is  very  doubtful  whether  there  is 
any  evidence  of  contributory  negligence. 
Under  conditions  similar  to  those  in  which 
the  plaintiff  was  placed,  he  was  not  required 
to  act  with  absolute  wisdom,  but  only  to  ex- 
ercise that  care  which  a  man  of  ordinary 
prudence  would  have  exercised  when  so 
placed.  Hinshaw  v.  Railroad,  118  N.  C. 
1047,  24  S.  E.  420. 

In  leaving  this  question  of  contributory 
negligence  to  the  jury  under  what  is  known 
as  the  "rule  of  the  prudent  man,"  we  think 
his  hono*  gave  the  defendant  the  benefit  of 
everything  it  was  entitled  to. 

No  error. 


(169  N.  C.  222) 

WITHBOW  et  aL.  v.  SOUTHERN  BY.  CO. 

(Supreme  Court  of  North  Carolina.    May  22, 

1912.) 

1.  PABTIE8    (|    88*)— MlSJOINDKB— DEHUBBER. 

Joinder  of  an  unnecessary  party  plaintiff 
is  not  a  ground  for  demurrer. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  H  145-147;  Dec  Dig.  |  88.*] 

2.  Appeal  and  Ebbob  (|  1036*)— Review- 
Harmless  Ebbob. 

In  an  action  brought  by  two  parties,  de- 
fendant was  not  prejudiced  by  delay  in  a  ruling 
that  one  of  them  could  not  recover,  where  all 
the  material  evidence  introduced  would  have 
been  competent  with  the  other  plaintiff  as  sole 
plaintiff. 

[EdL  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4009-4074;  Dec.  Dig.  | 
1036.*] 

8.  Cabbiebs  (I  104*)— Cabbiage  of  Fbeight 
—Delay  in  Tbanspobtation— Damages- 
Evidence— Sufficiency. 

In  an  action  against  a  railroad  company 
for  delaying  freight,  evidence  held  insufficient 
to  warrant  a  finding  that  plaintiff  shipper  re- 
ceived  the  full  contract  price  for  the  freight 
at  the  destination,  notwithstanding  the  delay, 
on  sale  to  a  third  person. 

[Ed.  Note.— Fop  other  cases,  see  Carriers, 
Cent.  Dig.  U  439-447,  459-461;  Dec.  Dig.  § 
104.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  N*  Series  &  Rep'r  Indexes 


926 


74  SOUTHEASTERN  REPORTER 


<N.  a 


4.  Carriers  (5  106*)— Carriage  or  Freight 
—Damages— -Right  to  Recover. 

If  freight  was  damaged  while  the  property 
of  plaintiff,  and  while  being  transported  by  de- 
fendant railroad  company,  plaintiff  was  entitled 
to  recover  all  damages  caused  by  defendant's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  451-458;   Dec.  Dig.  |  105.*] 

Appeal  from  Superior  Court,  Rutherford 
County;   Long,  Judge. 

Action  by  W.  M.  Withrow  and  another 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff  the  Virginia-Carolina 
Chemical  Company,  and  defendant  appeals. 
Affirmed. 

This  is  an  action  to  recover  $1,100  dam- 
ages, alleged  to  have  been  caused  by  delay 
in  transporting  guano,  and  the  plaintiffs  are 
W.  M.  Withrow  and  the  Virginia-Carolina 
Chemical  Company.  The  plaintiffs  allege,  in 
substance,  that  in  February,  1907,  the  plain- 
tiff company  agreed  to  sell  and  to  deliver  at 
Caroleen,  N.  C,  to  the  plaintiff  Wlthrow, 
certain  guano;  that  pursuant  to  said  agree- 
ment, said  guano  was  delivered  to  the  de- 
fendant at  Blacksburg,  S.  C,  on  the  1st  day 
of  March,  1907,  to  be  transported  to  Caroleen; 
that  no  part  of  said  shipment  was  delivered  at 
Caroleen  until  the  3d  day  of  April,  1907; 
and  that  a  part  of  said  guano  was  lost  and 
the  remainder  Injured,  by  the  negligence  of 
the  defendant,  before  it  reached  Caroleen. 

The  defendant  demurred  to  the  complaint 
as  follows: 

"First.  That  there  is  a  misjoinder  of  par- 
ties plaintiff  in  this  case;  that  from  the  com- 
plaint it  appears  that  the  plaintiff  the  Vir- 
ginia-Carolina Chemical  Company  entered  in- 
to a  contract  with  W.  M.  Withrow,  by  which 
the  Virginia-Carolina  Chemical  Company 
agreed  to  deliver  to  the  said  W.  M.  Withrow, 
at  Caroleen,  N.  C,  sixty  (60)  tons  of  fer- 
tilizer; that  the  said  Virginia-Carolina  Chem- 
ical Company  delivered  said  fertilizers  to  de- 
fendant in  March,  1907,  and  the  defendant 
failed  to  transport  the  same  until  April, 
1907;  that  from  the  complaint  it  appears 
that  this  is  a  complete  cause  of  action  in 
favor  of  the  Virginia-Carolina  Chemical  Com- 
pany and  against  the  defendant  company; 
and  that  the  said  W.  M.  Withrow  has  no  in- 
terest or  part  therewith. 

"Second.  That  the  said  complaint  does  not 
state  &  cause  of  action  in  favor  of  W.  M. 
Withrow  and  against  this  defendant,  for  that 
it  appears  from  the  complaint  that  the  only 
contract  entered  into  or  made  by  this  de- 
fendant with  any  person  whatsoever  in  ref- 
erence to  the  said  fertilizers  described  in  the 
complaint  was  with  the  Virginia-Carolina 
Chemical  Company;  and  that  the  title  or 
right  of  possession  to  said  property  did  not 
vest  in  the  said  W.  M.  Withrow  until  the 
same  reached  Caroleen,  and  was  there  deliv- 
ered to  W.  M.  Withrow." 

The  demurrer  was  overruled,  and  the  de- 


fendant excepted.  The  defendant  then  an- 
swered, denying  negligence,  and  also  that 
the  guano  had  been  injured. 

The  plaintiffs  introduced  evidence  tending 
to  prove  that  it  was  a  part  of  the  contract 
between  the  plaintiffs  that  the  guano  was  to 
be  delivered  at  Caroleen;  that  the  delay  in 
transportation  was  unreasonable;  and  that 
a  part  of  the  guano  was  lost  and  the  remain- 
der damaged,  on  account  of  the  delay,  before 
it  reached  Caroleen.  '  The  plaintiff  Wlthrow 
testified  as  to  the  damage  as  follows:  "It 
[the  shipment]  would  come  from  Blacksburg 
to  Shelby  over  defendant's  road;  then  over 
the  S.  A.  L.  to  Caroleen.  When  the  guano 
reached  Caroleen,  it  was  in  bad  shape,  sacks 
torn,  and  a  great  deal  of  It  gone;  and  the 
part  that  was  delivered  was  damp  and  wet 
and  greatly  damaged.  It  was  not  all  there. 
At  Shelby  one  of  the  cars  was  broken  down 
on  the  defendant's  track.  They  had  to  trans- 
fer shipment  to  another  car.  Lots  of  It  was 
left  in  the  box  car  which  was  broken  down, 
and  a  larger  quantity  scattered  round  on  the 
ground  at  the  place  of  the  breakdown,  from 
shoe-mouth  deep  to  half -leg  deep.  I  went  to 
see  Purvis,  agent  of  the  guano  company. 
The  guano  was  torn  all  to  pieces  where  the 
breakdown  occurred." 

The  defendant  Introduced  no  evidence.  At 
the  conclusion  of  the  plaintiff's  evidence,  the 
defendant  moved  for  judgment  of  nonsuit, 
which  was  overruled,  and  the  defendant  ex- 
cepted. 

The  defendant  requested  that  the  following 
instructions  be  given  to  the  jury: 

"(1)  That  the  plaintiff  W.  M.  Withrow,  up- 
on all  the  evidence,  has  no  cause  of  action 
against  the  defendant,  and  cannot  recover 
in  this  action."  The  court  gave  this  prayer 
for  instruction,  and  added  that  the  plaintiff 
Withrow  could  not  recover  on  his  own  testi- 
mony that  the  guano  was  to  be  delivered  to 
him  by  the  Chemical  Company  at  Caroleen, 
N.  C. 

"(2)  That  there  is  no  evidence  of  damage 
to  the  plaintiff  Carolina  Chemical  Company, 
and  the  said  plaintiff  is  not  entitled  to  re- 
cover in  this  action."  The  court  refused  to 
give  this  prayer  for  instruction,  and  the  de- 
fendant excepted. 

There  was  a  verdict  In  favor  of  the  Vir- 
ginia-Carolina  Chemical  Company  for  $284. 
and  from  a  judgment  rendered  thereon  the 
defendant  appealed. 

S.  Gallert,  for  appellant  McBrayer,  Mc- 
Brayer  &  McRorie,  for  appellees. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  The  demurrer  was  properly  over- 
ruled. It  is  not  based  upon  defect  of  parties, 
but  because  one  had  been  joined  as  plaintiff 
who  had  no  interest  in  the  subject  of  the  liti- 
gation, and  was  therefore  an  unnecessary  par- 
ty, which  is  not  good  cause  for  demurrer. 
Green  v.  Green,  69  N.  O.  294;    Sullivan  v. 
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Field,  118  N.  C.  358,  24  S.  E.  735;  Worth  t. 
Trust  Co.,  152  N.  C.  242,  67  S.  E.  590. 

In  the  last  case,  Justice  Hoke,  speaking 
for  the  court,  says:  "Our  decisions  are  to 
the  effect  that  the  Joinder  of  unnecessary 
parties  plaintiff  or  defendant  is  not  good 
cause  for  demurrer.  'That  there  is  a  defect 
of  parties  plaintiff  or  defendant'  is  the  lan- 
guage of  our  own  statute;  and  numerous  de- 
cisions with  us  have  given  the  interpretation 
that  the  Joinder  of  too  many  parties  does 
not  come  within  the  statute." 

[21  In  any  event,  however,  the  defendant 
received  the  full  benefit  of  the  objection  rais- 
ed by  the  demurrer,  as  his  honor  Instructed 
the  jury  that  the  plaintiff  Withrow  could  not 
recover;  and  the  defendant  was  not  preju- 
diced by  the  delay  in  making  the  ruling,  as 
all  the  material  evidence  Introduced  on  the 
trial  would  have  been  competent  with  the 
Chemical  Company  as  sole  plaintiff. 

[3]  The  motion  for  judgment  of  nonsuit, 
and  the  exception  to  the  refusal  of  the  in- 
struction requested,  involve  the  same  ques- 
tion, and  that  Is  the  right  of  the  Chemical 
Company  to  recover  damages  upon  the  evi- 
dence. 

The  defendant  admits  that,  as  the  stipula- 
tion that  the  guano  was  to  be  delivered  at 
Caroleen  was  a  part  of  the  contract  between 
the  plaintiffs,  the  title  to  the  guano  was  in 
the  Chemical  Company  at  the  time  of  the 
delay  complained  of  (Summers  v.  Railroad, 
138  N.  C.  295,  50  S.  E.  714;  Cardwell  v. 
Railroad,  146  N.  C.  218,  59  S.  E.  673),  and  it 
does  not  deny  that  there  Is  evidence  of  dam- 
age; but  it  contends  that  the  evidence  shows 
that  the  Chemical  Company  received  the  full 
contract  price  for  the  guano,  and  therefore 
says  it  has  suffered  no  damage. 

If  it  be  conceded  that  this  would  consti- 
tute a  defense  to  the  claim  for  damages,  the 
evidence  does  not,  in  our  opinion,  justify  the 
construction  placed  upon  It  by  the  defendant 
There  were  in  the  shipment  55  tons  of  guano, 
the  contract  price  of  which  was  $20.40  per 
ton,  and  5  tons  of  acid,  sold  at  the  price  of 
$14  per  ton,  making  the  total  shipment  at 
the  price  of  $1,192. 

The  only  evidence  tending  to  prove  that 
anything  was  paid  the  Chemical  Company 
on  account  of  this  shipment  was  that  of  W. 
T.  Purvis,  an  agent  of  the  company,  who  tes- 
tified as  follows:  "I  made  contract  for 
plaintiff  company  to  ship  the  two  cars  to 
Withrow.  There  were  other  car  loads  ship- 
ped to  Withrow.  I  don't  think  he  settled 
with  the  company  for  these  cars  of  guano. 
He  gave  notes  and  real  estate  mortgage  to 
secure  what  he  owed  the  company,  but  has 
not  paid  same.  These  cars  of  fertilizers 
were  sold  at  public  auction.  Perry  Hardin 
bought  them  and  gave  note  to  Withrow,  and 
plaintiff  company  took  the  note  as  collateral 
to  secure  our  debt  against  Withrow.  This 
fertilizer  was  bid  off  by  Hardin  for  $420." 
This  falls  far  short  of  sustaining  the  con- 


tention that  the  contract  price  of  $1,192  was 
paid  to  the  Chemical  Company.  The  witness 
says  he  does  not  think  any  settlement  was 
made  for  this  shipment;  that  the  plaintiff 
had  bought  other  guano  from  the  company, 
and  had  given  his  note  and  mortgage  for  the 
indebtedness,  and  that  $420  was  realized 
from  the  shipment,  which  was  paid  to  the 
company. 

[4]  It  does  not  appear  that  any  part  of 
the  value  of  this  shipment  was  Included  in 
the  note  and  mortgage,  or  that  the  plaintiff 
Withrow  agreed  to  pay  more  than  its  value 
after  it  reached  Caroleen;  and,  as  the  guano 
was  damaged  while  the  property  of  the 
Chemical  Company,  the  company  was  enti- 
tled to  recover  all  damages  which  were  caus- 
ed by  the  negligence  of  the  defendant 

We  find  no  error  in  the  record,  and  the 
verdict  of  the  jury  seems  to  be  conservative. 

No  error. 


(159  N.  C.  129) 

MOORE  et  al  v.  QUICKLE  et  al 

(Supreme  Court  of  North  Carolina.     May  8, 

1912.) 

Acknowledgment  (§  29*)— Certificate— Va- 
lidity— l  'Jurat.  *  • 

A  deed,  of  record  for  more  than  40  years, 
and  on  which  there  appeared,  after  the  gran- 
tor's signature,  the  words,  "Signed,  sealed  and 
delivered  in  the  presence  of  [two  parties  nam- 
ed], Jurat,"  was  presumptively  legally  probated 
and  duly  registered;  the  word  "jurat,"  when 
written  on  a  deed  by  an  officer  authorised  to 
take  probate,  meaning  "proved." 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §§  151-159;  Dec.  Dig.  {  29.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3875.] 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty;  Long,  Judge. 

Action  by  Kathleen  Moore  and  others 
against  T.  C.  Quickie  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

This  is  an  action  to  recover  possession  of 
a  tract  of  land.  Both  parties  claim  under 
deeds  from  William  Sams,  each  purporting 
to  convey  the  land  in  controversy;  the  deed 
under  which  the  plaintiff  claims  bearing  date 
of  November  7,  1859,  and  the  deed  under 
which  the  defendant  claims  bearing  date 
March  7,  1860.  Neither  party  claims  title  by 
possession,  and  the  original  deeds  from  Wil- 
liam Sams  were  not  produced;  both  parties 
relying  on  the  records.  The  deed  from  Wil- 
liam Sams,  of  date  November  7,  1859,  has 
been  on  the  records  for  more  than  40  years. 
After  the  signature  of  William  Sams,  at  the 
bottom  of  the  deed,  Is  found  the  following: 
"Signed,  sealed  and  delivered  In  the  pres- 
ence of  Wm.  T.  Shlpp.  A.  W.  Davenport, 
Jurat,"  and  the  only  question  presented  by 
the  appeal  is  whether  this  deed  has  been 
probated  and  is  properly  on  the  registry. 
If  it  has  been  duly  probated  and  registered, 
the  plaintiff  is  the  owner  of  the  land  in  eon- 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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trovers?, '  as,  in  that  event,  she  would  have 
the  older  and  better  title  from  the  common 
source. 

A.  L.  Quickel  and  Carpenter  &  Carpenter, 
for  appellants.  R.  S.  Hutchison  and  A.  Lb 
Bulwlnkle,  for  appellees. 

ALLEN,  J.  In  Starke  v.  Etherldge,  71  N. 
C.  245,  which  has  been  frequently  cited  with 
approval,  it  Is  held  that  the  word  "jurat," 
when  written  on  a  deed  by  an  officer  author- 
ized to  take  probates,  means  ''proved,"  and 
in  Quinnerly  v.  Qulnnerly,  114  N.  C.  147,  19 
S.  E.  99,  that  the  presumption  Is  that  the 
probate  is  properly  taken,  when  the  only 
Indorsement  on  the  deed  Is  that  the  parties 
claiming  under  it  "procured  the  same  to  be 
proved."  These  authorities  are  conclusive 
against  the  defendant,  if  there  is  any  evi- 
dence that  the  word  "jurat"  was  written  on 
the  deed  by  an  officer  of  the  law,  or  if,  in 
the  absence  of  such  evidence,  the  law  would 
presume  the  fact  to  exist. 

The  question  has  arisen  in  several  cases 
before  this  court,  and  it  has  been  held,  as 
we  think,  without  exception,  In  the  absence 
of  evidence,  and  when  there  is  nothing  in 
the  form  of  the  probate  on  the  deed  indicat- 
ing that  It  was  improperly  taken,  that  a 
presumption  arises  from  the  act  of  the  regis- 
ter of  deeds  in  admitting  the  deed  to  regis- 
tration that  the  probate  was  by  the  proper 
officer,  and  regular,  and  that  proof  of  that 
fact  was  before  him.  Strickland  v.  Draugh- 
an,  88  N.  C.  317;  Howell  v.  Ray,  92  N.  U. 
513;  Cochran  v.  Improvement  Co.,  127  N.  C. 
389,  37  S.  E.  496.  If  the  rule  is  ever  ap- 
plicable, It  should  be  in  a  case  like  this, 
where  the  deed  has  been  registered  more 
than  40  years. 

Being  of  opinion,  upon  these  authorities, 
that  the  deed  of  1859  was  duly  registered, 
upon  a  legal  probate,  and  that  the  judgment 
of  his  honor  is  in  accordance  with  law,  it  is 
affirmed. 

Affirmed. 

HOKE,  J.,  did  not  sit 


(91  S.  C.  411) 

BRUNSON  v.  BRUNSON. 

(Supreme  Court  of  South  Carolina.    May  17, 

1912.) 

1.  Contempt  (§  49*)— Civil  Contempt— Na- 
ture of  Proceedings— Review. 

The  judgment  in  a  civil  contempt  proceed- 
ing is  a  judgment  in  a  civil  case,  and,  if  the 
order  to  which  the  civil  contempt  proceeding 
is  attached  as  an  incident  is  set  aside  for  any 
cause,  the  proceedings  for  contempt  fail. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  §  135;    Dec.  Dig.  §  49.*] 

2.  Divorce  (§  284*)— Contempt  Proceedings 
—Stat— Pending  Appeal. 

Where  defendant  appealed  from  an  order 
requiring  the  payment  of  alimony  pendente 
lite,  and  pending  the  appeal  proceedings  were 
instituted  to  punish  him  for  contempt  for  fail- 
ure to  comply  with  the  order,  he  was  entitled 

•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig,  Key  No.  Series  ft  Rep'r  Indexes 


to  a  stay  of  the  contempt  proceedings  pending 
the  appeal  on  giving  bond  to  save  respondent 
harmless  by  reason  of  the  stay. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  767;   Dec  Dig.  §  284.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  H.  F.  Rice  and  John  S. 
Wilson,  Judges. 

Action  by  Katie  Branson  against  G.  W. 
Brunson.  Application  for  an  order  staying 
proceedings  against  defendant  for  contempt 
for  failing  to  obey  an  order  requiring  the 
payment  of  certain  alimony  pending  an  ap- 
peal from  such  order.    Granted. 

John  H.  Clifton*  of  Sumter,  for  appellant 
L.  D.  Jennings,  of  Sumter,  for  respondent. 

GABY,  C.  J.  This  is  an  application  before 
me  at  chambers  for  an  order  staying  pro- 
ceedings in  the  above-stated  case,  pending  an 
appeal  to  the  Supreme  Court.  The  main 
question  argued  before  me  was  whether  such 
order  should  be  granted  as  there  was  not  a 
separate  appeal  from  the  order  of  his  honor. 
Judge  H.  F.  Bice,  adjudging  the  appellant 
guilty  of  contempt,  in  refusing  to  obey  the 
order  of  his  honor.  Judge  John  S.  Wilson,  re- 
quiring him  to  pay  certain  sums  of  money 
for  alimony  pendente  lite. 

[1]  In  the  case  of  State  t.  Nathans,  48  S. 
C.  199,  27  S.  B.  62,  the  court  points  out  the 
incidents  of  civil  contempt  proceedings  as  fol- 
lows: "The  judgment  in  a  civil  contempt 
proceeding  is  a  judgment  in  a  civil  case,  and, 
if  the  order  to  which  the  civil  contempt  pro- 
ceedings attached  as  an  incident  Is  set  aside 
for  any  cause,  the  proceedings  in  civil  con- 
tempt fall  with  it  Pelzer,  Bodgers  &  Co.  v. 
Hughes,  27  S.  C.  408  [3  S.  E.  781].  This  case 
is  an  illustration  of  the  principle  announced. 
The  defendant  therein  was  ordered  to  turn 
over  certain  choses  in  action  to  a  receiver 
appointed  by  the  court,  and,  on  failing  or 
refusing  to  do  so,  was  ruled  to  show  cause 
why  he  should  not  be  attached  for  contempt. 
The  rule  was  made  absolute  nisi.  On  appeal 
from  this  order,  as  well  as  the  order  appoint- 
ing a  receiver,  this  court  held  that  the  order 
appointing  a  receiver  was  erroneous  because 
no  case  was  made  for  the  appointment  of  a 
receiver,  and  so  set  it  aside;  then  very  brief- 
ly the  court  said:  'This  disposes  also  of  the 
third  question  as  to  contempt.'  That  was  a 
clear  case  of  civil  contempt  If  the  proceed- 
ings in  the  case  at  bar  could  be  sustained  as 
civil  contempt  proceedings,  then,  under  the 
authority  of  Pelzer  v.  Hughes,  supra,  the 
order  appealed  from  would  have  to  be  re- 
versed, because  the  principal  order  to  which 
it  would  attach  as  incident  was  not  set 
aside." 

[2]  If  the  order  requiring  the  appellant  to 
pay  alimony  pendente  lite  should  be  set  aside, 
then  the  order  adjudging  the  appellant  guil- 
ty of  contempt  of  court  would  fall  with  it 

Under  these  circumstances,  the  order  of 
his  honor,  Judge  H.  F.  Bice,  should  be  stayed 
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pending  the  appeal  to  this  court  from  the 
order  of  his  honor,  Judge  John  S.  Wilson,  up* 
on  the  appellant  entering  into  bond  to  save 
the  respondent  harmless,  by  reason  of  this 
order,  in  the  sum  of  $000,  and  It  Is  so 
ordered. 


(90  S.  C.  508) 
CAMERON  r.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    March  4, 

1912.) 

1.  Telegraphs  and  Telephonies  (|  66*)— 
Negligence— Actions— Presumptions  and 
bubden  of  proof. 

Plaintiff,  in  an  action  against  a  telegraph 
company  for  damages  for  its  negligence  in 
transmitting  and  delivering  a  message,  has 
the  burden  of  proving  that  the  message  was 
received  by  the  company,  or  that  the  failure  to 
receive  it  was  due  to  defendant's  negligence; 
and  there  is  no  presumption  that  the  sender, 
communicating  the  message  by  telephone,  was 
understood. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ||  61-63;  Dec  Dig. 
166.*] 

2.  Telegraphs  and  Telephones  (|  68*)— 
Negligence— Actions— Mental  8utfebing 
—Statutory  Provisions. 

Under  express  statutory  provision,  tele- 
graph companies  are  liable  in  damages  for 
mental  suffering  actually  resulting  from  negli- 
gence in  recelvmg  or  delivering  messages,  re- 
gardless of  whether  such  messages  afford  no- 
tice that  damage  would  result 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  H  69,  70;  Dec  Dig. 
f68.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County. 

Action  by  iW.  W.  Cameron  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

J.  Harry  Foster,  of  Torkvllle,  for  appel- 
lant Williams  ft  Williams,  of  Lancaster, 
Geo.  H.  Fearons,  of  New  York  City,  and 
Nelson,  Nelson  ft  Gettys,  of  Columbia,  for 
respondent 

PHASER,  J.  This  was  an  action  for  dam- 
ages for  mental  anguish,  alleged  to  have 
been  suffered  by  the  plaintiff,  W.  W.  Cam- 
eron, on  account  of  the  alleged  negligence 
of  the  defendant  in  Its  failure  to  transmit 
and  deliver  promptly  a  message  to  the  plain- 
tiff, which  would  have  enabled  him  to  be 
present  In  the  last  illness  and  death  of  his 
brother,  James  Cameron,  and  deprived  him 
of  the  consolation  of  his  family  in  time  of 
bereavement  It  was  not  clear  as  to  the 
exact  message;  It  was  either,  "Come  at 
once,"  or,  "Come  at  once,  your  brother  very 
ill." 

The  evidence  tends  to  show  that  Walter 
Cameron,  the  brother  of  the  plaintiff,  gave 
the  message  to  a  friend,  Capt  J.  R.  Dickert, 
and  requested  him  to  telegraph  the  same  to 
the  plaintiff  at  Lancaster,  S.  C.    Capt  Dick- 


ert called  up  the  telegraph  office  over  the 
telephone,  and  undertook  to  communicate 
with  the  defendant  company  over  the  tele- 
phone. The  message  was  taken  down  by 
the  defendant's  operator  as  a  message  to 
W.  W.  Clemmons,  Instead  of  W.  W.  Cam- 
eron. This  seems  to  have  been  the  cause  of 
the  failure  to  deliver  promptly. 

The  question  now  before  this  court  arises 
on  exceptions  to  the  Judge's  charge.  There 
are  nine  exceptions;  but  the  appellant  groups 
his  exceptions  under  two  heads,  and  cannot 
complain  if  this  court  adopts  his  classifica- 
tions and  considers  1  to  4  together,  and  ex- 
ceptions 3  to  9  as  one.  We  will  first  consider 
the  second  group. 

[1]  1.  The  appellant  assigns  "error  in  the 
circuit  judge  in  charging  the  Jury  as  follows: 
The  burden  is  upon  the  plaintiff  to  show 
by  the  preponderance  of  the  evidence  that 
the  misunderstanding  or  error  arises  from 
the  negligence  of  the  telegraph  company  or 
its  agents,  who  received  the  message.' " 

The  appellant  claims,  that  proof  of  delay 
raises  a  presumption  of  negligence  on  the 
part  of  the  telegraph  company,  and  cites 
Hellams  v.  Telegraph  Company,  70  S.  C.  87, 
49  S.  E.  12,  and  Du  Bose  v.  Telegraph  Com- 
pany, 78  a  a  221,  58  S.  B.  175,  In  support 
of  the  proposition.  This,  as  an  abstract 
proposition,  is  too  well  settled  to  be  dis- 
puted. 

Appellant  also  states  correctly,  by  way  of 
analogy,  the  presumption  of  negligence  in 
injury  to  passengers  and  injury  to  stock. 
The  burden  of  proof,  to  which  his  honor  re- 
ferred, was  in  reference  to  the  receipt  of 
the  message. 

When  a  plaintiff  brings  an  action  for  dam- 
ages for  an  Injury  to  himself  while  a  pas- 
senger, the  burden  of  proof  is  on  the  plain- 
tiff to  show,  or,  in  other  words,  the  plain- 
tiff must  make  out,  by  the  preponderance 
of  the  evidence  (they  mean  the  same  thing), 
the  relationship  of  carrier  and  passenger, 
and  also  the  injury  resulting  from  some 
agency  or  instrumentality  of  the  carrier. 
When  the  plaintiff  has  done  this,  the  burden 
of  proof  is  shifted  to  the  defendant;  and  the 
defendant  must  show  that  it  was  not  neg- 
ligent The  plaintiff  must  show  that  the 
telegraph  company  received  the  message,  or, 
but  for  the  negligence  of  its  agent,  it  ought 
to  have  received  the  message,  before  the 
presumption  that  men,  standing  face  to  face, 
understand  each  other;  and  the  law,  in  order 
to  prevent  misunderstanding  of  errors,  re- 
quires some  contracts  to  be  in  writing. 
There  is  certainly  no  presumption  that  peo- 
ple speaking  over  the  phone  understand  each 
other. 

The  plaintiff  must  prove,  by  the  preponder- 
ance of  the  evidence,  that  correct  informa- 
tion was  received  by  the  defendant,  or  was 
not  received  by  it  through  its  negligence. 


♦Fop  other  cases  see  same  topic  and  section  NUMBER  la  Dee.  Dig.  a  Am.  Dig.  Key  No.  Series  a  Rep'r  masses 
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We  see  no  error  In  this  portion  of  the  charge, 
and  these  exceptions  are  overruled. 

[2]  2.  The  first  group  of  exceptions  are 
consolidated  by  the  appellant,  as  follows: 
"It  was  error  for  the  court  to  have  charged 
the  jury,  as  follows:  If,  also,  the  message 
was  merely,  'Come  at  once,'  then  there 
would  be  no  notice  from  the  wording  of  the 
message  that  such  a  telegram  related  to 
sickness  or  death;  and  in  such  case  there 
could  be  no  recovery  for  any  damages,  by 
reason  of  mental  anguish  resulting  from  the 
nondelivery  of  such  a  message,  unless  at  the 
time  the  defendant  had  notice  of  the  fact, 
outside  of  the  message,  that  it  was  a  sick- 
ness or  death  message,  and  therefore  failed 
to  use  due  diligence  to  transmit  and  deliver 
the  same  promptly." 

This  exception  ought  to  be  sustained.  The 
language  of  the  statute  is:  "All  telegraph 
companies,  doing  business  in  this  state,  shall 
be  liable  in  damages  for  mental  anguish  or 
suffering  •  *  *  for  negligence  in  receiv- 
ing, transmitting  or  delivering  messages 
without  regards  to  relationship  by  blood  or 
marriage,  or  whether  such  message  afforded 
notice  of  such  relationship  or  otherwise,  or 
that  injury  or  damage  would  result  if  such 
anguish  or  suffering  resulted  as  a  matter 
of  fact"  ' 

It  is  hard  to  see  how  the  defendant  would 
not  be  liable  for  mental  anguish  which  re- 
sulted from  the  negligence  in  delivering  this 
telegram,  if  there  was  negligence,  whether 
such  message  afforded  notice  that  injury  or 
damage  would  result,  if  such  injury  resulted 
as  a  matter  of  fact  This  may  look  to  some 
like  a  hardship;  but  it  is  not  the  province  of 
this  court  to  condemn  or  defend.  The  pow- 
er to  amend  does  not  belong  to  this  depart- 
ment of  government  We  have  no  disposing 
power.  # 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


(91  S.  C.  399) 

O'ROURKE  v.   ATLANTIC   PAINT   CO. 

(Supreme  Court  of  South  Carolina.     May  14, 

1912.) 

1.  Justices  or  the  Peace  (§§  155, 116*)— Ap- 
peaIt— New  Triaiz—Notice— Time  fob  Sebv- 
ing. 

Under  Code  Civ.  Proc.  1902,  |  359,  pro- 
viding that  a  party  appealing  from  a  judgment 
of  a  magistrate's  court  shall  file  a  notice  of 
appeal  within  five  days  after  judgment,  but 
that,  where  a  judgment  is  rendered  on  process 
not  personally  served,  a  defendant  who  did  not 
appear  shall  have  five  days  after  personal  no- 
tice of  the  judgment  to  serve  the  notice  of 
appeal,  section  88,  subd.  17,  providing  that 
magistrates  may  grant  new  trials,  and  subd. 
18,  requiring  motions  for  new  trials  to  be 
made  within  five  days  after  rendering  of  judg- 
ment, where  a  magistrate  does  not  render 
judgment  on  the  day  the  case  is  tried,  but 
reserves  decision,  a  party's  time  to  appeal  or 


move  for  a  new  trial  does  not  begin  to   run 
until  he  has  notice  of  trial. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §|  524-533,  369-371; 
Dec.  Dig.  §§  155,  116.*] 

2.  Appeal   and   Error   (|   2*) — Statutory 
Provisions— Liberal    Construction. 

The  Constitution  and  statutes  should  be 
liberally  construed  in  favor  of  the  right  to 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  3-7,  1882,  2421;  Dec- 
Dig.  §  2.*] 

3.  Judgment  (|  345*)—Vacation-Justice?8 
Judgment. 

Under  Code  Civ.  Proc.  1902,  I  359,  lim- 
iting the  time  within  which  appeals  may  be 
taken  from  judgments  of  magistrate's  courts, 
section  88,  subd.  17,  providing  that  magistrates 
may  grant  new  trials,  subdivision  18,  limiting  the 
time  within  which  motions  for  new  trials  may 
be  made,  section  87,  providing  for  the  issu- 
ance of  transcripts  and  their  filing  in  the  cir- 
cuit court,  from  which  time  the  judgment  is 
a  judgment  of  that  court,  and  section  368,  pro- 
viding that  on  the  hearing  of  the  appeal,  if 
the  defendant  failed  to  appear  before  the  mag- 
istrate, and  it  is  shown  that  manifest  injus- 
tice was  done,  and  he  satisfactorily  excuses  his 
default,  the  court  mayforder  a  new  trial,  the 
only  remedy  of  a  party  against  whom  a  judg- 
ment is  rendered  in  magistrate's  court  is  by 
appeal  or  motion  for  a  new  trial;  and  hence, 
where  a  party  did  neither  within  the  time 
limited  by  statute,  and  the  judgment  has  been 
transcripted  into  the  circuit  court,  that  court 
cannot  vacate  it  on  motion  on  the  ground  of 
mistake    or  surprise. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  674-676;    Dec  Dig.  |  345.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Ernest  Gary,  Judge. 

Action  by  the  Atlantic  Paint  Company 
against  Mrs.  M.  F.  O'Rourke,  brought  in  the 
magistrate's  court,  judgment  in  which  was 
transcripted  into  the  circuit  court  From  an 
order  of  the  circuit  court  denying  a  motion 
to  vacate  the  judgment,  defendant  appeals. 
Appeal  dismissed. 

G.  F.  von  Kolnitz,  of  Charleston,  for  appel- 
lant B.  C.  Bellinger,  of  Charleston,  and 
Douglas  McKay,  of  Columbia,  for  respondent. 

GARY,  C.  J.  The  appeal  herein  is  from 
the  following  order  of  his  honor,  Judge  Er- 
nest Gary:  "The  above  matter  comes  up 
on  return  to  rule  heretofore  issued  by  Hon. 
R.  W.  Memminger,  requiring  the  plaintiff 
to  show  cause  why  a  judgment,  heretofore 
rendered  against  the  defendant  in  a  magis- 
trate court  and  transcripted  into  this  court 
should  not  be  vacated,  under  section  195  of 
the  Code,  upon  the  ground  of  mistake  and 
surprise,  etc.,  occurring  during  the  trial 
before  the  magistrate.  After  hearing  argu- 
ment of  counsel,  it  is  ordered  that  the  in- 
junction heretofore  granted  be  vacated,  up- 
on the  ground  that  the  surprise,  etc.,  for 
which  relief  is  asked  did  not  occur  in  this 
court,  or  in  the  transcripting,  but  in  the 
magistrate's  .  court ;  and  therefore  section 
195  of  the  Code  has  no  application,  and 
gives  no  jurisdiction  to  this  court  to  grant 
the  relief  asked." 
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The  magistrate  did  not  render  judgment 
on  the  day  the  case  was  tried,  but  reserved 
his  decision  until  a  subsequent  day.  The 
appellant  alleges  she  did  not  know  the  judg- 
ment had  been  filed  until  the  time  for  ap- 
peal had  expired,  and  a  transcript  of  the 
judgment  had  been  filed  with  the  clerk  of 
the  circuit  court.  Section  23,  art  5,  of  the 
Constitution,  provides  that  in  all  cases  tried 
by  magistrates  the  right  of  appeal  shall  be 
secured  under  such  rules  and  regulations  as 
may  be  provided  by  law.  Section  359  of 
the  Code,  relating  to  appeals  from  judg- 
ments rendered  by  magistrates'  courts,  is 
as  follows:  "The  appellant  shall,  within 
five  days  after  judgment,  serve  a  notice  of 
appeal,  stating  the  grounds  upon  which  the 
appeal  is  founded.  If  the  judgment  is  ren- 
dered upon  process  not  personally  served, 
and  the  defendant  did  not  appear,  he  shall 
have  five  days,  after  personal  notice  of  the 
judgment,  to  serve  the  notice  of  appeal  pro- 
vided for  in  this  section  and  the  next  sec- 
tion." (Section  360  provides  that  the  no- 
tice of  appeal  shall  be  served  upon  the 
magistrate  also.)  Subdivision  17,  |  88,  of 
the  Code,  provides  that  magistrates  shall 
have  power  to  grant  new  trials.  And  sub- 
division 18  is  as  follows:  "No  motion  for 
a  new  trial  shall  be  heard,  unless  made 
within  five  days  from  the  rendering  of  the 
judgment:  Provided,  that  the  right  of  ap- 
peal from  the  judgment  shall  exist  for  five 
days  after  the  refusal  of  a  motion  for  a  new 
trial."  Section  87  of  the  Code  is  as  follows: 
"A  magistrate  on  the  demand  of  a  party, 
in  whose  favor  he  shall  have  rendered  a 
judgment,  shall  give  a  transcript  thereof, 
which  may  be  filed  and  docketed  in  the  of- 
fice of  the  circuit  court  of  the  county  where 
the  judgment  was  rendered.  The  time  of 
the  receipt  of  the  transcript  by  the  clerk 
shall  be  noted  thereon  and  entered  in  the 
abstract  of  judgments,*  and  from  that  time 
the  judgment  shall  be  a  judgment  of  the 
circuit  court,  but  no  sale  shall  be  made 
under  any  execution  Issued  upon  such  judg- 
ment in  the  circuit  court,  until  the  time 
for  appealing  from  the  judgment  in  the  mag- 
istrate's court  has  expired,  nor  pending  such 
appeal.  If  the  judgment  is  set  aside  in  the 
magistrate's  court,  it  shall  have  the  effect 
of  setting  aside  the  judgment  filed  and 
docketed  in  the  circuit  court.  The  filing 
and  docketing  such  transcript  in  the  circuit 
•court,  shall  not  affect  the  right  of  the  mag- 
istrate to  grant  a  new  trial.  *  *  * "  Sec- 
tion 368  contains  this  provision:  "If  the 
defendant  failed  to  appear  before  the  magis- 
trate, and  it  is  shown  by  the  affidavits  serv- 
ed by  the  appellant,  or  otherwise,  that  mani- 
fest injustice  has  been  done,  and  he  satisfac- 
torily excuses  his  default,  the  court  may,  in 
its  discretion,  set  aside  or  suspend  judg- 
ment, and  order  a  new  trial,  before  the 
same,  or  any  other  magistrate  in  the  same 


county,  at  such  time  and  place,  and  on 
•such  terms,  as  the  court  may  deem  proper." 

[1]  The  foregoing  provisions  of  the  Con- 
stitution and  statutes  show  clearly  that  the 
lawmaking  department  of  the  government 
intended  to  secure  to  litigants  in  magis- 
trates' courts  the  right  of  appeal.  The  fail- 
ure to  provide  specifically  for  a  case  like 
this,  where  the  magistrate  reserved  his  de- 
cision and  rendered  judgment  afterwards, 
without  giving  the  parties  notice,  was,  most 
probably,  an  unintentional  omission;  and, 
while  the  courts  have  no  power  to  supply 
omissions  in  a  statute,  yet,  where  all  the 
legislative  provisions  on  a  given  subject, 
on  being  construed  together,  show  clearly 
the  legislative  intent,  it  is  the  duty  of  the 
court  to  so  construe  them  as  to  give  effect 
to  that  intent  The  general  law,  as  well  as 
the  statutes,  contemplate  that  a  party  shall 
have  notice  before  his  rights  are  cut  off. 
Hence  the  provision  of  section  359  that  "if 
the  judgment  is  rendered  upon  process  not 
personally  served,  and  the  defendant  did  not 
appear,  he  shall  have  five  days,  after  per- 
sonal notice  of  the  judgment,  to  serve  his 
notice  of  appeal,"  etc.  Therefore  we  merely 
give  effect  to  the  legislative  will  when  we 
declare  the  law  to  be  that  the  time  to  move 
for  a  new  trial  or  appeal  in  a  case  like  this 
does  not  begin  to  run  until  the  party  affect- 
ed by  the  judgment  has  had  notice  of  it 
This  interpretation  of  the  Constitution  and 
statutes  is  in  accord  with  the  just  ad- 
ministration of  the  law;  and  it  is  not  in 
conflict  with  the  decision  of  this  court  in' 
the  case  of  Doty  v.  Duvall,  19  S.  C.  143.  In 
that  case,  the  court  held  that  a  trial  justice 
(now  magistrate)  had  no  jurisdiction  to  en- 
tertain a  motion  for  a  new  trial,  unless  It 
is  made  within  five  days  from  the  render- 
ing of  the  judgment;  and  that  section  195 
of  the  Code,  which  authorizes  the  court,  in 
certain  cases,  to  relieve  a  party  from  a 
judgment  taken  against  him,  was  not  intend- 
ed to  apply  to  trial  justices'  courts.  But 
the  language  of  every  decision  must  be  read 
with  reference  to  the  facts  of  the  case  un- 
der consideration.  And,  while  it  is  not  dis- 
tinctly so  stated  in  the  report  of  the  case,  it 
is  clearly  inferable  that  the  defendant  was 
personally  served  with  process,  and  made 
default.  •  Therefore  she  was  bound  to  take 
notice  that  judgment  would  be  rendered  on 
the  day  set  for  trial.  Therefore  the  time 
within  which  to  appeal  or  move  for  a  new 
trial  began  to  run  from  that  day. 

[2]  The  court  should  .give  a  liberal  con- 
struction to  the  Constitution  and  statutes 
in  favor  of  the  right  of  appeal.  In  Archer 
v.  Long,  46  S.  C.  292,  24  S.  E.  83,  although 
section  345  of  the  Code  provides  that  ap- 
peals from  orders  granted  at  chambers  shall 
be  noticed  within  ten  days  from  written  no- 
tice of  the  granting  thereof,  this  court  held 
that  the  time  to  appeal  did  not  begin  to  run 
until   the   order   appealed   from    was    filed 
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with  the  clerk  of  court,  notwithstanding 
notice  of  the  granting  thereof  had  been  glv-' 
en  In  strict  accordance  with  the  terms  of 
the  statute.  In  Appleby  v.  Railroad,  58  S. 
G.  33,  36  S.  E.  109,  It  was  held  that,  when 
the  circuit  judge  heard  a  motion  for  a  new 
trial  on  the  minutes  during  the  term,  but 
reserved  his  decision  and  filed  It  six  days 
after  the  adjournment  of  the  term,  the  par- 
ties had  ten  days  after  written  notice  of  the 
filing  thereof  within  which  to  appeal,  there- 
by construing  the  words  "rendered  at  cham- 
bers" to  mean  the  same  as  "rendered  out 
of  term  time."  In  Greenwood  L.  A  Q.  Ass'n 
v.  Chllds,  67  S.  0.  251,  45  S.  E>  167,  the 
court  held  that  handing  an  attorney  an  orig- 
inal order,  with  date  of  filing  Indorsed  there- 
on, is  not  written  notice  of  the  filing  as  re- 
quired by  statute,  and  did  not  give  cur- 
rency to  the  time  for  appealing.  In  State  v. 
Gandy,  87  S.  C.  523,  70  S.  E.  163,  notwith- 
standing the  statute  says  the  defendant 
shall  serve  his  notice  of  grounds  of  appeal 
"within  five  days  after  sentence,"  the  court 
held  that,  where  the  last  day  falls  on  Sun- 
day, he  is  entitled  to  six  days  in  which  to 
serve  his  notice  and  grounds  of  appeal. 

[3]  From  the  foregoing,  it  follows  that 
the  only  remedy  of  a  party  against  whom 
a  judgment  Is  rendered  is  either  to  appeal, 
or  make  a  motion  for  a  new  trial,  and  ap- 
peal In  case  such  motion  is  refused.  The 
motion  for  a  new  trial  must  be  made  with- 
in five  days  from  the  rendition  of  the  judg- 
ment ;  and,  if  it  be  refused,  the  appeal  must 
be  taken  within  five  days  from  the  refusal 
of  such  motion.  If  the  judgment  is  rendered 
upon  process  not  personally  served,  and  the 
defendant  does  not  appear,  he  shall  have 
five  days  within  which  to  appeal  after  per- 
sonal notice  of  the  judgment  If  the,  magis- 
trate does  not  render  judgment  on  the  day 
of  trial,  but  reserves  his  decision,  the  party 
against  whom  judgment  is  rendered  has  the 
right  to  appeal  or  move  for  a  new  trial  with- 
in five  days  after  personal  notice  of  the 
judgment. 

At  the  time  a  transcript  of  the  judgment 
was  filed  in  the  office  of  the  clerk  of  the 
court  (the  plaintiff  having  had  notice  of  the 
judgment),  the  time  had,  expired  within 
which  the  appellant-  had  the  right  to  make  a 
motion  for  a  new  trial,  or  to  appeal  from 
the  judgment  rendered  by  the  magistrate; 
and  it  could  not  be  extended  by  the  court 
Gibbes  v.  Beckett,  84  S.  G.  534,  66  S.  E.  1000. 

It  is  true  the  appellant  had  five  days  aft- 
er personal  notice  of  the  judgment  within 
which  to  make  a  motion  for  a  new  trial  or 
to  appeal;  but  at  the  time  the  transcript 
was  filed  the  appellant  was  not  entitled  to 
any  relief  whatever,  as  she  had  failed  to 
make  a  motion  for  a  new  trial,  or  to  appeal 
within  the  statutory  period.  And  the  filing 
of  the  transcript  did  not  have  the  effect 
of  restoring  the  right  to  the  relief  which 


she  had  lost  by  her  failure  to  take  action 
within  the  time  required  by  law. 
Appeal  dismissed. 

WOODS,  HYDRICK,  WATTS,  and  FRA- 
SER,  JJ.,  concur. 


(91  S.  C.  404) 

TINDAL  et  al.  v.  RIGHBOURG  et  aL 

(Supreme  Gourt  of  South  Carolina.    Hay  15, 

1912.) 

Wills  (|  634*)— Co nstbuction— Vested  In- 
terests. 

A  devise  to  testator's  wife  for  life  and 
after  her  death  to  his  three  children,  equally, 
"if  living,  and  if  they  or  either  of  them  should 
be  dead,  to  the  child  or  children  of  the  de- 
ceased one,  In  like  proportion  as  the  parent 
would  have  inherited,  had  they  been  livine," 
gives  to  the  children  a  vested  transmissible  in- 
terest, on  testator's  death,  subject  to  the  life 
estate  of  the  wife,  and  the  share  of  a  daugh- 
ter of  testator,  dying  before  the  wife,  passes 
to  her  child. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  H  148&-1510;  Dec  Dig.  |  634.*] 


Frazer  and  Woods,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Gourt 
of  Clarendon  County ;  S.  W.  G.  Shlpp,  Judge. 

Action  by  Alexander  A.  Tindal  and  an- 
other, individually  and  as  executors  and 
trustees  of  Amzi  Tindal,  deceased,  against 
Willie  A.  Richbourg  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Reversed. 

Davis  &  Weinberg,  of  Manning,  for  ap- 
pellants. Charlton  Du  Rant,  of  Manning, 
for  respondents. 

GART,  G.  J.  This  is  an  action  for  par- 
tition, and  involves  the  construction  of  a 
wllL 

On  the  28th  of  April,  1902,  Amel  Tindal 
departed  this  life,  leaving  in  full  force  and 
effect  his  last  will  and  testament,  which 
contained  these  provisions: 

"I  give,  devise  and  bequeath  all  of  my 
property,  both  real  and  personal  of  what- 
soever kind,  that  I  am  now  or  may  be  at 
the  time  of  my  decease  'possessed,'  to  my 
beloved  wife,  Winnie  Tindal,  for  her  sole 
use  and  benefit,  during  her  natural  life. 

"(2)  That  after  the  death  of  my  wife,  Win- 
nie Tindal,  I  desire  that  all  of  the  property, 
both  real  and  personal,  not  used  by  execu- 
tors hereinafter  named,  for  the  support  and 
maintenance  of  my  wife  the  said  Winnie 
Tindal,  be  equally  divided  among  my  three 
children,  Alexander  A.  Tindal,  AlvJnia  Rich- 
bourg, and  Ladson  Tindal  if  they  be  living, 
and  if  they  or  either  of  them  should  be 
dead,  to  the  child  or  children  of  the  deceased 
one,  in  like  proportion  as  the  parent  would 
have  inherited,  had  they  been  living." 

Winnie  Tindal,  wife  of  the  testator,  died 
on  the  25th  of  November,  1910,  Alexander  A. 
Tindal  and  Ladson  Tindal,  children  of  the 
testator,  survived  their  mother,  Winnie  Tin- 
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dal.  Alvlnla  Richbourg,  daughter  of  the 
testator,  died  prior  to  the  death  of  her  moth- 
er, Winnie  Tindal,  to  wit,  In  1907,  leaving, 
among  other  children,  her  daughter  Mattie, 
who-  had  married  a  man  by  the  name  of 
Montgomery.  Mattie  Montgomery  departed 
this  life  in  1909,  leaving  her  husband  and 
three  children,  who  are  also  claiming  an  in- 
terest under  the  will.  On  the  17th  of  No- 
vember, 1908,  Mattie  Montgomery  conveyed 
to  J.  H.  Rlgby  Jier  entire  interest  under  the 
will. 

The  sole  question  in  the  case  is  whether 
his  honor,  the  circuit  judge,  properly  con- 
strued the  will  of  Amzi  Tindal,  in  holding 
that  Mattie  Montgomery  took  no  interest 
under  the'  will,  and  therefore  that  J.  H. 
Rlgby   had   none. 

My  construction  of  the  will  is  that  the 
testator  gave  and  devised  the  said  land,  un- 
to hi*  wife,  Winnie  Tindal,  for  and  during 
the  term  of  her  natural  life,  and  at  her 
death,  to  be  equally  divided  among  his  three 
children,  Alexander  A.  Tindal,  Alvlnla  Rich- 
bourg, and  Ladson  Tindal,  the  child  or  chil- 
dren of  a  deceased  child  to  take  the  share 
his  or  their  parent  would  have  taken. 

In  the  case  of  Brown  v.  McCall,  44  S.  G. 
503,  22  S.  E.  823,  that  great  jurist  Mr.  Chief 
Justice  Mclver  delivered  an  exceedingly  able 
opinion  in  which  he  announced  the  doctrine 
that  governs  this  case.  In  that  case,  a 
tract  of  land  was  settled  by  the  court  of 
equity  upon  a  married  woman,  by  directing 
the  conveyance  of  the  land  to  a  trustee,  to 
hold  in  trust  for  her  for  life  and  then  for 
her  present  husband  for  life,  and,  after  the 
death  of  the  survivor,  to  the  use  of  her 
children  by  her  first  husband,  the  issue  of  a 
deceased  child  taking,  by  representation,  the 
parent's  share,  and  the  other  half  to  her 
issue  by  her  second  husband,  the  issue  of  a 
deceased  child  taking,  by  representation,  the 
parent's  share.  The  court  held  that  "the 
children  took  vested  transmissible  interests, 
and  that  the  shares  of  such  of  them,  as  died 
before  the  surviving  life  tenant,  passed  to 
their  vendee  or  heirs  at  law,  provided  they 
left  no  Issue;  but  if  they  left  Issue  who 
survived  the  life  tenants,  then  their  shares 
could  not  be  claimed  by  their  vendees  or 
heirs  at  law,  but  were  divested  by  the  ex- 
press terms  of  the  deed,  and  vested  in  such 
their  issue." 

In  the  case  of  Rutledge  v.  Fishburne,  66 
S.  C.  155,  44  S.  K.  564,  97  Am.  St  Rep.  757, 
the  court  had  under  consideration  the  con- 
struction of  a  will  in  which  there  was  a 
devise  to  a  certain  person  for  life,  with 
remainder  to  her  children  share  and  share 
alike,  the  child  or  children  of  a  deceased 
child  to  represent  and  take  the  parent's 
share,  and  it  was  held  that  these  words  cre- 
ated a  vested  transmissible  interest  in  re- 
mainder to  the  child  of  the  life  tenant,  and 
that  children  born  to  her  during  the  life  of 
the  life  tenant  took  by  way  of  executory  de- 
vise.   The  court  used  this  language:   "Much 


of  the^confuslon  upon  the  question,  whether 
the  language  of  a  will  creates  an  executory 
devise  or  contingent  remainder,  has  arisen 
from  the  failure  to  keep  clearly  in  mind  the 
marked  and  well-defined  differences  in  the 
characteristics  of  the  two  estates.  If  the 
words  of  the  will,  out  of  which  the  contin- 
gency arises,  are  relied  upon  for  the  pur- 
pose of  defeating  an  estate,  which  has  al- 
ready become  vested,  then  this  can  only  be 
done  by  construing  them  as  an  executory 
devise.  But  If  the  question  is  which  of 
the  two  estates  shall  become  vested,  then 
such  estates  will  be  construed  as  remainders, 
alternative  or  substitutional  in  their  nature ; 
and  such  remainders  are  always  contingent. 
Our  conclusion  Is  that  such  children  would 
take  by  way  of  executory  devise,  and  not  as 
contingent  remaindermen." 

These  principles  are  sustained  by  the  cases 
of  Woodley  v.  Calhoun,  69  S.  C.  285,  48  S.  E. 
272,  and  Brantley  v.  Bittle,  72  S.  G.  179,  51 
S.  B.  561. 

For  these  reasons,  I  think  the  judgment  of 
the  circuit  court  should  be  reversed. 

HYDRICK  and  WATTS,  JJ.,  concur  in 
this  opinion. 

ERASER,  J.  (dissenting).  This  is  a  suit  for 
partition.  Amzi  Tindal  made  his  will  and 
died  in  1902.  By  his  will  he  devised  and 
bequeathed  his  property  to  his  wife  for  life, 
and  by  the  second  clause  provided:  "After 
the  death  of  my  wife,  Winnie  Tindal,  I  de- 
sire that  all  the  property  *  •  *  be  equally 
divided  among  my  three  children,  Alexander 
A.  Tindal,  Alvlnla  Richbourg,  and  Ladson 
Tindal,  if  they  be  living,  and  If  they  or  ei- 
ther of  them  be  dead,  the  child  or  children 
of  the  deceased  one,  In  like  proportions  as 
the  parent  would  have  inherited,  had  they 
been  living."  Alvlnla  died  before  the  life 
tenant  leaving  children,  two  of  whom  died 
before  the  life  tenant. 

The  statement  in  the  case  is  as  follows: 
Amzi  Tindal  died  April  28,  1902.  Winnie 
Tindal,  the  widow,  died  November  25,  1910. 
Alvlnla  Richbourg,  daughter  of  Amzi  and 
Winnie  Tindal,  died  in  1907.  Lilly  Ida  Sum- 
ter, a  daughter  of  Alvlnla,  died  in  1908. 
Mattie  Montgomery*  another  daughter  of 
Alvlnla,  died  in  1909.  Lilly  Ida  Sumter  left 
children.  Mattie  Montgomery  left  children, 
but  conveyed  her  interest,  if  she  had  any, 
to  the  appellant  The  referee  held  that  the 
children  of  Lilly  Ida  Sumter  did  not  take, 
but  that  the  grantee  of  Mattie  Montgomery 
did.  His  honor,  Judge  Shipp,  who  tried  the 
cause,  modified  the  master's  finding  and  held : 
"I  hold  that  under  the  second  clause  of  the 
will  only  such  children  of  Alvlnla  Rich- 
bourg as  were  living  at  the  time  of  the 
death  of  the  life  tenant,  Winnie  Tindal,  took 
anything  of  the  one-third  part  that  would 
have  gone  to  Alvlnla  had  she  been  living. 
There  were  only  four  such  children  living 
at  that  time,  namely,  Willie  A.  Richbourg, 
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John  L.  Rlchbourg,  Joshua  Richbourg  and 
Joseph  Richbourg.  Except  as  above  modi- 
fied, I  think  the  referee  has  reached  the  cor- 
rect conclusion.  It  will  follow  that  J.  H. 
Rigby  can  take  nothing  by  reason  of  his 
conveyance  from  Mattie  Montgomery." 

The  following,  are  the  exceptions:  "(1) 
That  his  honor  erred,  it  is  respectfully  sub- 
mitted, in  holding  that  under  the  second 
clause  of  the  will  of  Amzi  Tindal  only  those 
children  of  Alvinla  who  were  living  at  the 
death  of  the  life  tenant,  Winnie,  and  should 
have  sustained  the  finding  of  the  referee  that, 
notwithstanding  Mattie  Montgomery  was 
dead  at  the  falling  in  of  the  life  estate,  her 
grantee  was  entitled  to  her  interest  therein. 
(2)  That  his  honor  erred  in  holding  that  the 
appellant  J.  H.  Rigby  took  no  interest  by 
virtue  of  his  conveyance  from  Mattie  Mont- 
gomery, and  in  reversing  the  finding  and 
conclusion  of  the  referee  that  he  did." 

It  is  a  well-settled  rule  applied  here  to  the 
exclusion  of  the  children  of  Lilly  Ida  Sum- 
ter that  "children"  means  Immediate  off- 
spring, unless  there  is  something  in  the  will 
to  show  that  it  has  a  broader  meaning.  If 
Alvinla  had  conveyed  her  interest  in  the 
land,  no  one  would  have  contended  that  the 
conveyance  would  have  been  effective,  be- 
cause the  will  says:  "If  they  be  living,  and 
if  they  or  either  of  them  be  dead,  to  the 
child  or  children  of  the  deceased  one."  There 
is  no  other  provision  by  which  this  provi- 
sion is  to  be  explained,  and  the  provision 
made  must  govern.  The  contingency  pro- 
vided for  was  the  death  of  one  or  more  of 
the  children  of  Amzi.  Then  the  interest  of 
the  deceased  was  to  go  to  his  or  her  chil- 
dren. Alvinla  died  before  the  life  tenant, 
and,  under  the  express  provision  of  the  will, 
her  interest  went  to  her  children.  It  will 
be  observed  that  there  is  no  limitation  to' 
children  or  issue  of  deceased  children,  as 
in  other  cases.  Those  cases  in  which  these 
words  occur  do  not  apply.  The  simple  ques- 
tion here  Is:  Who  are  included  in  the  term 
"children"? 

Ruff  v.  Rutherford,  Bailey,  Bq.  9:  "I  am 
aware  that  there  are  cases  in  which  grand- 
children have  been  permitted  to  take  under 
bequests  to  children;  but  this  has  never  been 
done  except  where  there  were  no  children, 
or  there  were  very  strong  and  conclusive  cir- 
cumstances to  show  that  such  was  the  inten- 
tion of  the  testator." 

Matthis  v.  Hammond,  6  Rich.  Eq.  401,  402 : 
"Children,  in  its  primary  and  ordinary  sense, 
means  the  legitimate  descendants  of  the  first 
generation  of  the  person  named,  and  where 
there  is  nothing  to  show  that  the  donor  in- 
tended to  use  the  term  in  a  different  sense, 
it  will  not  include  illegitimate  offspring  or 
stepchildren  or  grandchildren  or  more  re- 
mote descendants.  Remoter  decendants  are 
sometimes  permitted  to  take  under  an  en- 
larged sense  of  the  term  'children,'  in  sup- 


port of  the  intention  of  the  testator,  where 
the  will  would  be  otherwise  inoperative,  or 
where  the  context,  by  the  employment  of  the 
terms  'issue'  or  'descendants'  promiscuously 
with  children,  exhibits  the  intention  of  tes- 
tator to  use  the  term  'children'  in  a  second- 
ary and  liberal  sense.  Such  liberal  construc- 
tion of  the  term  'children*  is*  never  made, 
except  for  the  benefit  of  the  issue  of  chil- 
dren or  from  the  force  of  the  context.  (Cit- 
ing authorities.)  It  Is  not  made  when  per- 
sons exist  who  accurately  fulfill  the  terms 
of  description."  See,  also,  Conner  v.  John- 
son, 2  Hill,  Eq.  41,  and  Wessenger  v.  Hunt. 
9  Rich.  Eq.  459. 

Shanks  v.  Mills,  26  S.  C.  362:  "The  rale 
is  that  while  any  of  the  class  remain  they 
take  the  whole  interest,  excluding  the  repre- 
sentatives of  any  of  the  class  who  may  have 
died  before  the  time  indicated  for  distribu- 
tion." 

Hayne  v.  Irvine,  25  S.  C.  292:  "All  who 
answer  the  description  at  the  time  of  the 
distribution  are  the  parties  alone  entitled." 

Here  those  who  fill  the  description  exist, 
and  there  is  nothing  in  the  context  to  ex- 
tend the  term.  We  see  no  error  in  the  con- 
struction placed  upon  the  will  by  the  cir- 
cuit Judge.  The  two  exceptions  raise  only 
one  question,  and  they  are  overruled. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  is  affirmed. 

WOODS,  J.,  concurs  in  this  opinion. 
GARY,  a  J.,  dissents. 


(91  S.  C.  994) 

STATE  ex  reL  LYON,  Atty.  Gen.,  v.  VER- 

DI&R  et  aL 

(Supreme  Court  of  South  Carolina.     May  14, 

1912.) 

Towns  (§  28*)— Township  Officers— Usubp- 
ebs. 

Where  parties  exercise  the  powers  and 
duties  of  the  office  of  township  commissioners 
in  a  county,  under  appointment  from  the  Gov- 
ernor in  the  year  1911,  without  the  recommen- 
dation of  the  senator  and  representatives  from 
that  county,  they  are  mere  usurpers,  unlawful- 
ly holding  and  exercising  the  duties  of  such 
officers. 

[Ed.  Note. — For  other  cases,  see  Towns, 
Cent.  Dig.  §§  43-51;   Dec  Dig.  §  28.*] 

Four  original  causes  by  the  State  of  South 
Carolina,  on  the  relation  of  J.  Fraser  Lyon, 
Attorney  General,  against  C.  A.  Verdler  and 
others,  A.  J.  Alexander  and  another,  C.  E. 
Boineau  and  others,  and  C.  A.  Walker  and 
others.  Judgment  for  plaintiff,  excluding 
the  defendants  from  the  office. 

J.  Fraser  Lyon,  Atty.  Gen.,  for  plaintiff. 
Thos.  Talbird,  for  defendants. 

WATTS,  J.  These  four  causes  were  heard 
together  by  this  court  in  Its  original  juris- 
diction, and  involve  substantially  the  same 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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questions  of  law  and  fact,  so  It  Is  only  nec- 
essary to  set  out  the  pleadings  in  one  case. 
The  complaint  in  the  first-named  action, 
omitting  the  usual  caption,  alleges: 

"(1)  That  plaintiff  is  informed  and  be- 
lieves that  G.  A.  Verdier,  J.  R.  Cooler,  and 

W.  W.  Hudson  have,  since  the day  of 

February,  1911,  been  exercising,  and  are  still 
exercising,  the  powers  and  duties  of  the  of- 
fice of  township  commissioners  for  Bluffton 
township  in  Beaufort  county,  without  le- 
gal appointment  to  said  office,  and  without 
authority  for  exercising  the  powers  and 
duties  thereof. 

"(2)  That  on  the  24th  day  of  February, 
1911,  the  Governor  of  the  state,  without  the 
recommendation  of  the  senator  and  members 
of  the  House  of  Representatives  from  Beau- 
fort county,  appointed  the  said  G.  A.  Ver- 
dier, J.  R.  Cooler,  and  W.  W.  Hudson  to  be 
township  commissioners  for  Bluffton  town- 
ship, in  Beaufort  county.  That  said  appoint- 
ments have  never  been  submitted  to  the  Sen- 
ate for  approval,  and  have  not  been  confirm- 
ed by  the  Senate. 

"(3)  That  the  said  C.  A.  Verdier,  J.  R. 
Cooler,  and  W.  W.  Hudson,  under  the  said 
appointments  illegally  given  to  them  as 
township  commissioners,  as  aforesaid,  and 
without  the  consent  and  approval  of  the  Sen- 
ate, and  without  any  other  or  any  legal 
warrant,  right,  or  grant  whatsoever,  have 
undertaken  to  exercise  the  powers  and  du- 
ties of  said  office,  and  have  since  that  time 
continuously  exercised  the  powers  and  du- 
ties of  said  office,  notwithstanding  the  fact 
that  they  were  unlawfully  appointed,  as 
aforesaid,  and  no  commissions  have  been  is- 
sued to  them  as  such  township  commission- 
ers. 

"(4)  Wherefore  the  plaintiff  prays  that  this 
court,  in  the  exercise  of  its  original  juris- 
diction, issue  its  order  against  the  said  C. 
A.  Verdier,  J.  R  Cooler,  and  W.  W.  Hudson, 
the  defendants  above  named,  requiring  them 
to  answer  and  show  by  what  authority  they 
claim  to  hold  and  exercise  the  duties  of  said 
office  of  township  commissioners  for  Bluff- 
ton township,  in  Beaufort  county.  That 
It  be  adjudged  that  the  said  C.  A.  Verdier, 
J.  R.  Cooler,  and  W.  W.  Hudson  are  unlaw- 
fully exercising  said  office  of  township  com- 
missioners, as  aforesaid,  and  that  they  be 
excluded  therefrom.  That  the  said  C.  A. 
Verdier,  J.  R.  Cooler,  and  W.  W.  Hudson 
be  required  to  pay  the  costs  of  this  action, 
together  with  such  fine,  not  to  exceed  two 
thousand  dollars  ($2,000)  each,  as  the  court 
may  adjudge." 

Upon  the  verified  complaint,  a  rule,  re- 
quiring the  defendants  to  show  by  what  au- 
thority they  were  exercising  the  duties  of 
said  office,  etc.,  was  issued  by  Chief  Justice 
Gary  and  made  returnable  to  this  court  on 
April  29,  1912,  on  which  day  the  defendants, 
by  their  counsel,  appeared  and  first  demur- 


red to  the  complaint,  and  asked  that  the 
same  be  dismissed,  on  the  following  grounds: 

(1)  Because  it  appears  on  the  face  of  the 
complaint  that  the  defendants  therein  named 
were  appointed  as  township  commissioners 
of  Beaufort  county  by  the  Governor  in  Feb- 
ruary, 1911,  entered  immediately  thereaft- 
er upon  the  discharge  of  the  duties  of  their 
offices,  and  have  continued  so  to  do  for  over 
a  year,  without  question,  and  are  at  least  de 
facto  officers. 

(2)  Because  there  is  nothing  in  the  com- 
plaint to  show  that  they  were  not  legally  ap- 
pointed to  said  offices  by  the  Governor ;  nor 
does  it  appear  in  the  complaint  that  the 
delegation  from  Beaufort  county,  even  if 
that  were  necessary,  recommended  any  other 
persons  to  the  Governor  for  appointment  in 
the  said  several  townships  in  said  county. 

(3)  Because  there  is  nothing  in  the  com- 
plaint to  show  that  any  of  the  defendants 
usurped,  intruded  into,  or  are  unlawfully 
holding  or  exercising  the  said  offices. 

(4)  Because  it  does  not  appear  upon  the 
face  of  the  complaint  that  there  are  any 
other  persons  than  the  defendants  who  are 
qualified,  under  the  law,  to  discharge  the 
duties  of  the  several  offices,  if  vacated  by 
defendants  in  this  case. 

(5)  Because  it  appears  by  the  complaint 
that,  if  there  ever  were  any  persons  legally 
qualified  to  perform  the  duties  of  these  of- 
fices, they  have  vacated  the  same  by  aban- 
donment in  not  undertaking  to  discharge  the 
duties  of  these  offices,  or  making  an  effort 
to  do  so. 

In  addition  to  the  demurrer,  the  defend- 
ants answer  and  make  return  both.  By 
their  answer  they  admit  they  are  exercising 
the  duties  of  the  office  as  alleged,  but  deny 
that  they  were  not  legally  appointed.  On 
the  contrary,  they  alleged  their  appointment 

to  office  was  legal;  that  on  February , 

1911,  they  were  notified  by  the  clerk  of  court 
of  Beaufort  county  of  their  appointment, 
and  promptly  filed  their  oath  of  office  with 
him,  and  entered  upon  the  discharge  of  the 
duties  of  the  office  to  which  they  had  been 
appointed,  deeming  nothing  further  neces- 
sary to  perfect  their  title  to  office.  They 
allege  there  is  another  action  pending  in 
the  court  of  common  pleas  for  Beaufort 
county  to  test  their  title  to  the  office,  in 
which  the  state,  on  the  relation  of  J.  W. 
Simmons  and  others,  are  plaintiffs;  allege 
that  at  the  last  session  of  the  Legislature 
an  act  passed,  known  as  the  Beaufort  Dele- 
gation Bill,  purporting  to  legislate  them  out 
of  office,  and  naming  others  in  their  stead, 
which  act  they  allege,  on  information  and 
belief,  is  unconstitutional  and  void,  which 
is  the  only  thing,  and  a  temporary  injunc- 
tion, which  was  set  aside,  that  interfered 
with  them  in  the  discharge  of  the  duties  of 
their  office  since  their  first  appointment  by 
the  Governor.     They  allege  that  in  April, 
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1912,  prior  to  service  of  papers  on  them  In 
this  case,  that  they  received  notice  that  they 
had  been  reappointed  to  these  offices  by  the 
Governor,  and  filed  their  oaths  of  office  and 
expect  soon  to  get  their  commissions.  They 
deny  that  It  is  necessary  for  their  appoint- 
ments to  be  confirmed  by  the  Senate,  and 
allege  that  no  demand  has  ever  been  made 
on  them  by  any  one  to  turn  these  offices 
over  to  them.  The  return  raises  practically 
the  same  questions  as  the  demurrer  and  an- 
swer of  defendants.  The  plaintiff  interposed 
a  demurrer  to  the  answer  and  returns  of 
the  defendants.  Demurrer  to  answer  on  the 
ground  that  it  fails  to  state  facts  sufficient 
to  constitute  a  defense,  in  that:  (1)  It  admits 
all  of  the  material  allegations  of  the  com- 
plaint (2)  It  is  not  alleged  that  the  defend- 
ants were  appointed  by  the  Governor,  either 
in  1911  or  in  1912,  upon  the  recommendation 
of  the  senator  and  members  of  the  House  of 
Representatives  from  Beaufort  county.  (3) 
It  is  not  alleged  that  the  action  pending 
against  them  in  the  court  of  common  pleas  has 
the  same  parties  plaintiff  and  defendant  as 
in  this  action.  On  the  contrary,  it  appears 
that  the  said  action  is  brought  by  J.  W. 
Simmons  et  al.v  as  relators,  and  it  is  not 
alleged  that  said  relators  had  any  right  to 
use  the  name  of  the  state,  or  authority 
granted  by  the  court  or  judge  to  bring  such 
action. 

The  demurrer  to  the  return  Is  on  the 
ground  it  falls  to  state  facts  sufficient  to  con- 
stitute a  defense,  and  that  it  fails  to  show 
why  defendants  should  not  be  ousted  from 
office,  in  that  it  fails  to  allege  that  any  of 
defendants  were  appointed  by  the  Governor, 
either  In  1911  or  in  1912,  upon  the  recom- 
mendation of  the  senator  and  members  of 
the  House  of.  Representatives  of  Beaufort 
county.  On  the  trial  of  the  cases,  an  order 
was  passed,  dismissing  the  complaint  as  to 
B.  Josselson.  The  demurrer  interposed  by 
the  defendants  to  plaintiff's  complaint  are 
overruled,  and  the  demurrer  Interposed  by 
the  plaintiff  to  the  answer  and  returns  of 
the  defendants  must  be  sustained.  These 
cases  are  controlled  by  decisions  of  this 
court  In  Elledge  v.  Wharton,  89  S.  C.  113, 

71  S.  E.  657,  Golden  v.  T^harton,  90  S.  C. 
355,  73  S.  E.  628,  and  Russell  et  al.  v.  Lyon, 

72  S.  E.  496;  there  being  a  striking  similar- 
ity in  the  facts  of  the  cases  and  the  wording 
of  the  acts  providing  how  rural  policemen 
are  to  be  appointed  in  Greenwood  county 
and  township  commissioners  in  Beaufort 
county.  See  Acts  of  Legislature  1907,  p.  623, 
and  1911,  p.  194.  It  is  therefore  adjudged 
that  the  defendants  against  whom  these  ac- 
tions are  brought  and  are  still  before  the 
court  are  guilty  of  usurping  and  intruding 
into,  and  are  unlawfully  holding  and  exer- 
cising the  duties  of,  the  office  of  township 
commissioners  in  Beaufort  county;  and  it 
is  the  judgment  of  this  court,  that  the  de- 


fendants be  excluded  from  said  offices,  and 
that  the  plaintiff  recover  costs  in  each  case 
against  the  defendants. 

GARY,  G.  J.,   and  WOODS.  HYDRICK, 
and  FRASER,  JJ.,  concur. 


(U  Oa.  App.  1*7) 

CHEROKEE  MFG.  CO.  v.  WHITE  et  ai. 

(No.  4,085.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Byllahus  by  the  Court.) 

1.  Certiorari  (fi  27*)— Jurisdiction— Grant- 
ing of  Nxw  Tblsx. 

"The  superior  court  has,  on  certiorari, 
no  power  to  grant  a  new  trial  in  an  inferior 
judicatory  on  the  ground  of  alleged  newly  dis- 
covered evidence."  Laffitte  ▼•  State,  105  Ga. 
696,  31  S.  B.  540. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  f  40;  Dec.  Dig.  f  27.*] 

2.  Review  on  Appeal. 

Though  weak  and  unsatisfactory,  there 
was  some  evidence  to  support  the  verdict,  and 
the  judgment  overruling  the  certiorari  will  not 
be  disturbed. 

Error  from  Superior  Court,  Murray  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  between  the  Cherokee  Manufactur- 
ing Company  and  V.  A,  White  and  others. 
From  the  Judgment,  the  Manufacturing  Com- 
pany brings  error.    Affirmed. 

F.  K.  McCutchen,  of  Dalton,  for  plaintiff 
in  error.  W.  W.  Sampler,  of  Spring  Place* 
for  defendants  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(11  Oa.  App.  US) 
FLOYD  COUNTY  t.  BAKER.  (No.  4,108.) 
(Court  of  Appeals  of  Georgia.    May  22, 1912.) 

(SyUobue  by  the  Court.) 

Bridges    (|    88*)  —  Iw jttbies  —  Liability  — 
Statute. 

Where,  In  an  action  brought  to  recover 
damages  against  a  county  for  injuries  to  live 
stock,  alleged  to  have  been  due  to  the  de- 
fective condition  of  a  public  bridge,  the  evi- 
dence failed  to  disclose  that  the  bridge  in 
question  was  erected  after  the  passage  of  the 
act  of  December  29,  1888  (PoL  Code  1910,  f 
748),  creating  a  liability  against  counties  upon 
such  a  cause  of  action,  a  verdict  in  favor  of 
the  plaintiff  was  unauthorized. 
'  [Ed.  Note.— For  other  cases,  see  Bridges. 
Cent.  Dig.  ft  37,  109;  Dec  Dig.  f  38.*] 

Error  from  City  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Action  by  John  I*  Baker  against  Floyd 
County.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Walter  B.  Shaw,  of  Borne,  for  plaintiff  in 
error.  Eubanks  &  Mebane,  of  Borne,  for 
defendant  in  error. 

POTTLE,  J.  Plaintiff  recovered  a  ver- 
dict against  Floyd  county  for  injuries  re* 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  a  Rep'r  Indexes 
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celved  by  his  hone,  on  account  of  a  de- 
fective bridge  along  one  of  the  public  roads' 
of  the  county.  The  petition  doea  not  allege, 
nor  doea  the  evidence  disclose,  when  the 
bridge  was  built  The  defendant's  motion 
for  a  new  trial  was  overruled. 

Since  a  county  is  not  liable  to  suit  for  any 
cause  of  action,  unless  made  so  by  statute 
(Political  Code  1910,  S  384),  prior  to  the  act 
of  December  29,  1888  (Political  Code  1910, 
f  748),  there  was  no  law  of  this  state  which 
created  a  cause  of  action  against  a  county 
in  a  case  like  the  one  embraced  In  the  pres- 
ent record.  Counties  of  Bibb  and  Crawford 
▼.  Dorsey,  90  6a.  72,  15  S.  E.  647.  For  this 
reason,  the  Supreme  Court  held,  in  Sey- 
more  v.  Elbert  County,  116  Ga.  371,  42  S. 
E.  727,  that  a  petition,  asserting  a  liability 
against  a  county  for  injuries  to  live  stock, 
alleged  to  have  been  due  to  the  defective 
condition  of  a  bridge,  was  fatally  defective 
and  set  forth  no  cause  of  action,  because 
it  did  not  allege  that  the  bridge  was  a  pub- 
lic bridge,  and  that  it  was  erected  after 
the  passage  of  the  act  of  1888.  This  deci- 
sion was  reaffirmed  in  Butts  County  v.  John- 
son, 136  Ga.  354,  71  S.  E.  428.  The  petition 
in  the  present  case  having  been  passed  over 
without  demurrer,  and  without  motion  to 
dismiss,  if  the  evidence  had  affirmatively 
shown  that  the  bridge  in  question  was  a 
public  bridge,  and  was  erected  after  the 
passage  of  the  act  of  1888,  the  case  would 
have  been  made  out 

It  was  admitted  by  counsel  for  the  coun- 
ty that  the  bridge  was  a  public  bridge.  But 
there  were  public  county  bridges  long  prior 
to  the  act  of  1888;  and  consequently  this 
admission  did  not  supply  the  proof  that  the 
bridge  was  in  point  of  fact  erected  after 
the  passage  of  the  act  of  188a  Political 
Code  1910,  i  744.  The  evidence  for  the 
plaintiff  having  failed  to  show  this  neces- 
sary fact,  the  principle  of  the  two  decisions 
of  the  Supreme  Court,  above  cited,  is  con- 
trolling; and  a  new  trial  should  have  been 
granted,  on  the  ground  that  the  verdict  was 
without  evidence  to  support  it  At  another 
trial,  the  plaintiff  will  have  an  opportunity 
to  amend  his  petition  and  supply  this  nec- 
essary ingredient  in  the  proof. 

Judgment  reversed. 


(11  Ga.  App.  173) 

BAGGS  v.  FUNDERBURKE.     (No.  4,042.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(SyUabu*  by  the  Court.) 

1»  Guabantt  (|  9*)— Requisites. 

A  contract  on  the  back  of  a  promissory 
note,  signed  by  one  other  than  the  payee  there- 
of and  In  the  following  words,  "For  value  re- 
ceived, we  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  at  any  time 
thereafter,  with  interest  at  the  rate  of  8  per 
cent,  per  annum,  until  paid,  waiving  demand, 


notice  of  nonpayment  and  protest,"  prima  fa- 
cie imports  a  contract  of  guaranty. 

[Bd.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  1 10;  Dec.  Dig.  |  9.*] 

2.  Evidence   (f  419*)— Paeoi.  Evidence— 
Contract  of  Suretyship. 

Parol  evidence  is,  however,  admissible  to 
show  that  the  party  signing  the  contract  re- 
ceived no  independent  consideration,  and  that 
the  contract  is  in  fact  one  of  suretyship. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  If  1912-1928;   Dec  Dig.  |  419.*] 

3.  Bills  and   Notes   (f  467*)— Pleading— 
Accommodation  Indorsee. 

An  allegation  that  a  defendant  Is  sued  as 
indorser  of  a  promissory  note,  but  that  he  re- 
ceived no  independent  consideration,  is  equiva- 
lent to  an  averment  that  he  is  an  accommoda- 
tion indorser  or  surety. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1480-1498;    Dec  Dig.  f 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  T.  C.  Funderburke  against  L.  D. 
Baggs  and  one  Deal.  From  an  order  over- 
ruling a  demurrer  to  the  petition,  Baggs 
brings  error.    Affirmed. 

Russell  &  Custer,  of  Bainbridge,  and  Lane 
&  Park,  of  Macon,  for  plaintiff  in  error. 
M.  B.  O'Neal,  of  Bainbridge,  Hardeman, 
Jones,  Callaway  &  Johnston,  of  Macon,  for 
defendant  in  error. 

POTTLE,  J.  [1]  This  was  an  action  in 
the  city  court  of  Macon,  against  Deal,  a  res- 
ident of  Bibb  county,  and  Baggs,  a  resident 
of  Decatur  county,  upon  a  promissory  note. 
The  petition  described  Deal  as  the  maker 
and  Baggs  as  the  Indorser  of  the  note.  It 
was  alleged  that  the  indorsement  of  Baggs 
"rested  upon  no  independent  consideration." 
The  indorsement  relied  on  was  on  the  back 
of  the  note,  undated,  and  signed  by  Baggs, 
and  was  in  the  following  language:  "For 
value  received,  we  hereby  guarantee  the 
payment  of  the  within  note  at  maturity,  or 
at  any  time  thereafter,  with  interest  at  the 
rate  of  8  per  cent  per  annum,  until  paid, 
waiving  demand,  notice,  or  nonpayment  and 
protest"  By  demurrer  the  point  was  made 
that  the  contract  of  Baggs  was  one  of  guar- 
anty ;  that  the  averment  in  the  petition  that 
he  received  no  independent  consideration 
was  an  attempt  to  vary  the  contract  of  guar- 
anty ;  and  that  the  city  court  of  Macon  was 
without  jurisdiction  of  the  cause  of  action, 
so  far  as  Baggs  was  concerned.  The  de- 
murrer was  overruled,  and  Baggs  excepted. 

The  Code  provides  that  a  "contract  of 
suretyship"  is  where  one  obligates  himself 
to  pay  the  debt  of  another  in  consideration 
of  credit  or  indulgence,  or  other  benefit  given 
to  his  principal;  the  principal  remaining 
bound  therefor.  It  differs  from  a  "guar- 
anty,'* in  that  the  consideration  of  the  latter 
is  a  benefit  flowing  to  the  guarantor.  Civil 
Code  1910,  S  3538.  But  the  test  laid  down 
in  the  Code  to  distinguish  a  contract  of 
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suretyshlp  from  one  of  guaranty  Is  not  deci- 
sive. As  with  other  contracts,  the  whole 
matter  is  governed  by  the  intention  of  the 
parties.  v  For  instance,  in  the  usual  indem- 
nity contracts,  the  parties  generally  intend 
that  the  indemnitor  shall  be  surety,  although 
he  receives  an  independent  consideration. 
And  again,  sometimes  a  contract  will  be 
construed  to  be  one  of  guaranty,  although 
the  guarantor  receives  no  consideration  oth- 
er than  the  benefit  flowing  to  his  principal. 
Musgrove  v.  Luther  Pub.  Co.,  5  Ga.  App.  279, 
63  S.  E.  52.  As  a  general  rule,  where  one 
other  than  the  payee  undertakes  to  guar- 
antee the  payment  of  a  note,  and  he  employs 
apt  language  to  evidence  a  contract  of  guar- 
anty, the  undertaking  will  not  be  construed 
to  be  one  of  suretyship,  unless  the  only  con- 
sideration be  the  benefit  flowing  to  the'  prin- 
cipal. But  if  the  contract  be  made  at  the 
time  the  note  is  executed,  and  solely  in  con- 
sideration of  the  benefit  to  the  principal,  or 
if  made  afterwards  in  consideration  of  an 
extension  of  time  to  the  principal,  or  the 
like,  the  obligation  will  generally  be  held  to 
be  that  of  a  surety,  even  though  words  im- 
porting a  contract  of  guaranty  are  employed. 
Baldwin  Fertilizer  Co.  v.  Carmichael,  116 
Ga.  762,  42  S.  E.  1002;  Schittler  v.  Deering 
Harvester  Co.,  3  Ga.  App.  86,  59  S.  E.  342; 
Fields  v.  Willis,  123  Ga.  272,  51  S.  E.  280; 
Watters  v.  Hertz,  135  Ga.  814,  70  S.  E.  343. 
It  is  contended,  however,  that,  as  the  con- 
tract of  Baggs  recites  that  it  was  executed 
"for  value  received,"  it  must  conclusively  be 
presumed  that  it  was  founded  upon  an  inde- 
pendent consideration,  and  parol  evidence 
will  not  be  heard  to  dispute  it 

[2]  In  this  state  the  relation  to  the  con- 
tract of  one  signing  a  promissory  note  may 
be  shown  to  be  different  from  that  which  it 
appears  to  be  on  its  face.  Buck  v.  Bank, 
104  Ga.,  660,  30  S.  E.  872.  By  express  provi- 
sion of  the  Code,  "if  the  fact  of  suretyship 
does  not  appear  on  the  face  of  the  contract, 
it  may  be  proved  by  parol."  Civil  Code  1910, 
§  3556. 

[3]  The  petition  alleges  that  Baggs  was 
an  lndorser,  and  that  he  received  no  inde- 
pendent consideration.  This  averment  is 
equivalent  to  an  allegation  that  he  was 
merely  an  indorser  for  accommodation,  and 
such  an  indorser  is  a  surety  and  suable  in  the 
same  county  with  the  maker  as  a  joint  prom- 
isor. Civil  Code  1910,  Si  3541,  6540;  Heard 
v.  Tappan,  116  Ga.  930,  43  S.  E.  375.  The 
words  "value  received"  are  always  subject 
to  explanation.  Blng  v.  Bank,  5  Ga.  App. 
578,  63  S.  E.  652;  Pitts  v.  Allen,  72  Ga.  69; 
Reviere  v.  Evans,  103  Ga.  169,  29  S.  E.  756; 
Brewer  v.  Grogan,  116  Ga.  60,  42  S.  E.  525. 
In  Schittler  v.  Deering  Harvester  Co.,  3  Ga. 
App.  86,  59  S.  E.  342,  the  language  of  the 
contract  was:  "For  value  received,  I  hereby 
guarantee  the  payment  of  the  within  note." 
It  appearing  from  the  evidence  that  the  sole 


consideration  was  the  benefit  to  the  princi- 
pal, the  contract  was  held  to  be  one  of  sure- 
tyship. In  the  opinion  it  was  said:  "Nor 
do  the  words  'value  received'  conclusively 
import  a  consideration."  In  Lacey  v.  Hutch- 
inson, 5  Ga.  App.  865,  64  S.  E.  105,  it  was 
held  that  a  total  want  of  consideration  for 
a  promissory  note  might  be  shown,  though 
the  note  was  under  seal  and  recited  that  it 
was  given  "for  value  received.*'  While  the 
court  In  that  case  dealt  solely  with  the  ef- 
fect of  the  presence  of  a  seal,  the  fact  is  the 
note  did  upon  its  face  purport  to  have  been 
given  "for  value  received,"  and  it  is  evident 
that  the  court  did  not  deem  these  words  so 
far  conclusive  as  to  prohibit  parol  proof  that 
there  was  in  fact  no  consideration.  What- 
ever may  be  the  rule  elsewhere,  it  is  appar- 
ent that  in  Georgia  the  words  "value  receiv- 
ed" only  prima  facie  import  a  consideration, 
and  that,  notwithstanding  the  use  of  these 
words,  parol  evidence  is  admissible  to  show 
there  was  really  no  consideration  moving  to 
the  promisor.  Under  the  allegations  of  the 
petition,  Baggs  was  a  surety  for  Deal,  and, 
as  such,  was  suable  in  Bibb  county.  In 
Gelser  Mfg.  Co.  v.  Jones,  90  Ga.  307,  17  S. 
E.  81,  there  was  no  averment  that  the  con- 
tract was  not  in  fact  founded  upon  an  in- 
dependent consideration,  and  the  words,  "for 
a  consideration  not  herein  named,"  prima  fa- 
cie imported  that  it  was. 

There  was  no  error  in  overruling  the  de- 
murrer. 

Judgment  affirmed. 


(U  Ga.  App.  IS*) 

L  SILVERMAN  &  SON  ▼.  L.  J.  SLOAT 

&  BRO. 
(No.  4,124.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

Attachment  (|  122*)  — Affidavit  — Amend- 
ment. 

Where,  in  an  affidavit  made  as  the  founda- 
tion for  an  attachment,  it  is  alleged  that  the 
defendant  is  a  nonresident  of  the  state  and  is 
indebted  to  the  plaintiff  in  a  named  sum,  an 
amendment  is  allowable,  setting  forth  the  na- 
ture and  character  of  the  indebtedness  claimed. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  323-337;    Dec.  Dig.  |  122.»] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  L  Silverman  &  Son  against  L. 
J.  Sloat  &  Brother.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Tindall  &  Silverman,  of  Atlanta,  for  plain- 
tiff In  error.  W.  S.  Dillon  and  Anderson, 
Felder,  Rountree  &  Wilson,  of  Atlanta,  for 
defendant  in  error. 

POTTLE,  J.  Plaintiffs  in  error  sued  out 
an  attachment  against  defendants  In  error, 
and  In  the  affidavit  alleged  that  the  defend- 
ants were  indebted  to  the  plaintiffs  "in  the 
sum  of  $75,"  and  that  the  defendants  resided 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  a  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Ga.) 


FOLSOM  T.  STATB 


939 


without  the  state.  Upon  this  affidavit  an 
attachment  was  duly  issued,  returnable  to 
the  justice's  court,  and  the  case  was  there- 
after appealed  to  the  superior  court  When 
the  case  came  on  to  be  tried  on  the  appeal, 
a  motion  to  dismiss  the  attachment  was  made 
upon  the  ground  that  no  cause  of  action  was 
set  forth,  and  because  no  itemized  statement 
of  the  indebtedness  was  attached  thereto. 
In  response  to  this  motion  the  plaintiffs  in 
the  attachment  offered  to  amend  by  setting 
forth  a  bill  of  particulars  or  statement  of 
indebtedness.  The  judge  refused  to  allow 
this  amendment  and  sustained  the  motion 
to  dismiss.  In  this  we  think  the  trial  judge 
was  in  error.  In  all  cases  of  money  de- 
mands, in  suing  out  an  attachment,  all  that 
the  Code  requires  is  that  an  affidavit  be  made 
that  the  debtor  has  placed  himself  in  some 
one  of  the  positions  enumerated  in  the  Oode 
as  authorizing  an  attachment  to  issue,  and 
that  he  should  also  set  out  "the  amount  of 
the  debt  claimed  to  be  due."  Civil  Code  1910, 
§  5056.  By  Civil  Code  1910,  fi  5110,  the  plain- 
tiff in  attachment  is  given  the  right  to  "amend 
his  attachment,  or  bond,  or  declaration,  as 
in  other  cases  at  common  law."  Without 
reference  to  whether  'the  amendment  offered 
in  the  present  case  was  necessary,  it  is  very 
clear  that  the  plaintiff  had  a  right  to  amend. 
The  attachment  was  not  void  and  was 
amendable  so  as  to  specify  the  nature  and 
character  of  the  Indebtedness  which  the 
plaintiff  claimed  against  defendants  in  at- 
tachment Indeed,  this  court  held,  in  Penn 
v.  McGhee,  6  Ga.  App.  631,  65  S.  E.  686,  that 
"the  affidavit  upon  which  an  attachment  is 
based  is  amendable,  not  only  as  to  form,  but 
also  as  to  substance."  There  was  enough  in 
the  attachment  proceedings  to  amend  by,  and 
the  amendment  offered  was  simply  an  ampli- 
fication of  the  cause  of  action  originally  set 
forth. 
Judgment  reversed. 


(11  Ga.  App.  199) 

FOLSOM  v.  STATB.     (No.  4,156.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  Cbiminal  Law  (H  1187,  1132*)— Cebtio- 
rari— Procedure. 

In  a  criminal  case  the  judge  of  the  superi- 
or court  has  jurisdiction  to  hear  and  determine 
a 'writ  of  certiorari  and  the  return  thereof,  at 
any  time  after  10  days'  notice,  either  in  term 
time  or  in  vacation,  and,  on  the  hearing, 
whether  in  term  time  or  in  vacation,  may  pass 
such  judgment  or  sentence  as,  in  a  review  of 
the  whole  case,  is  consistent  with  justice  and 
law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  3220,  3221,  2980-2983; 
Dec  Dig.  §§  1187,  1132.*] 

2.  Ceiminal   Law    (§    1132*)— Certiorari— 
Procedure. 

Where,  on  certiorari  in  a  criminal  case 
tried  in  a  county  court,  a  traverse  is  filed  to 


the  answer,  the  superior  court  judge  shall  try 
the  traverse  either  in  term  time  or  in  vacation. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2980-2983;  Dec.  Dig.  S 
1132.*] 

8.  Larceny  (|  27*)— Liability. 

Where  two  persons  agree  to  commit  a  lar- 
ceny and  to  divide  between  them  the  stolen 
property,  and  one  of  them  actually  commits 
the  larceny,  and  the  other  stands  conveniently 
near  by  while  the  larceny  is  actually  in  prog- 
ress, and  then  receives  his  portion  of  the 
stolen  property,  both  are  guilty  as  principals. 
Especially  is  this  true  in  misdemeanor  cases, 
where  all  are  principals. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §S  65-57;   Dec  Dig.  f  27.*] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; Jas.  B.  Park,  Judge. 

Burl  Folsom  was  convicted  of  larceny,  and 
he  brings  error.    Affirmed.  ' 

The  plaintiff  in  error  was  convicted  of 
the  offense  of  simple  larceny  at  the  Decem- 
ber term,  1911,  of  the  county  court  of  Bald- 
win county,  on  an  indictment  transferred 
from  the  superior  court;  and  his  counsel 
presented  to  the  judge  of  the  superior  court 
of  Baldwin  county  a  petition  for  certiorari, 
during  the  regular  session  of  the  January 
term,  1912.  The  judge  sanctioned  the  cer- 
tiorari, in  an  order  concluding  as  follows: 
"Let  the  writ  of  certiorari  be  issued  by  the 
clerk  of  this  court  in  terms  of  the  law,  re- 
turnable before  me  at  Eatonton,  Ga.,  the 
third  Monday  in  March,  1912."  On  filing 
the  petition  for  certiorari  in  the  clerk's  of- 
fice, due  notice  of  this  order  was  given  to 
the  Solicitor  General  of  the  circuit  This 
written  notice  was  signed  by  the  attorney 
of  record  for  the  applicant  of  the  writ  On 
the  third  Monday  in  March,  In  pursuance  of 
the  order  referred  to,  the  certiorari  came  on 
to  be  heard  at  Eatonton,  Ga.,  and  at  that 
time  the  attorney  for  the  plaintiff  specially 
appeared  and  filed  what  he  called  a  formal 
protest  and  objection  to  the  trial  of  the 
traverse  filed  by  him  to  the  answer  of  the 
county  Judge  to  the  writ  of  certiorari. 
Counsel  insisted  that  the  court  was  without 
jurisdiction  to  try  in  vacation  the  issue  rais- 
ed by  the  traverse.  This  protest  or  objec- 
tion was  overruled,  and  the  plaintiff  ex- 
cepted; and  then,  upon  motion  of  his  coun- 
sel, the  hearing  of  the  certiorari  was  post- 
poned to  March  22,  1912,  at  Milledgevllle, 
Ga.  At  that  time  the  plaintiff's  counsel  ob- 
jected to  the  hearing  of  the  certiorari,  al- 
leging that  the  court  had  no  authority  to  or- 
der the  hearing  of  the  certiorari  in  vacation, 
or  to  hear  it  in  vacation.  The  judge  over- 
ruled this  objection,  heard  the  traverse,  and 
found  against  it,  and  then  heard  the  cer- 
tiorari and  overruled  it,  and  the  plaintiff  ex- 
cepted. 

Livingston  Kenan,  of  Milledgevllle,  for 
plaintiff  in  error.  Jos.  E.  Pottle,  Sol.  Gen., 
of  Milledgevllle,  for  the  State. 
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HILL,  0.  J.  (after  stating  the  facts  as 
above).  Two  questions,  therefore,  arise  for 
decision:  (1)  Can  a  writ  of  certiorari,  sued 
out  to  review  a  judgment  of  a  county  court 
established  under  the  general  law,  upon  its 
sanction,  be  ordered  by  the  superior  court 
judge  to  be  heard  in  vacation?  (2)  Where  a 
traverse  has  been  filed  to  the  answer  of  the 
respondent,  has  the  Judge  of  the  superior 
court  jurisdiction  to  try  and  determine  the 
traverse  in  vacation? 

The  law  of  this  state  applicable  to  writs 
of  certiorari  in  criminal  cases,  where  the 
same  are  brought  for  the  purpose  of  review- 
ing the  decisions  of  county  courts  of  the 
state,  seems  to  have  been  left  out  of  the 
Code  of  1910.  It  is  found  in  the  Penal 
Code  of  1895,  55  763-768,  inclusive.  This 
principle  of  law  contained  in  the  Penal  Code 
of  1895  has  not  been  repealed  by  any  subse- 
quent statute  or  by  any  provision  of  the 
Code  of  1910,  and  is  still  of  force.  Hicks  v. 
Moyer,  10  Ga.  App.  — f  78  S.  E.  754.  It 
was  probably  by  mistake  or  oversight  that 
it  was  omitted  from  the  Code  of  1910. 

[1]  Section  764  of  the  Penal  Code  of  1895 
provides  that,  where  a  certiorari  is  sued  out 
to  review  the  judgment  of  a  county  court 
In  a  criminal  case,  "the  writ  must  be  ap- 
plied for  within  thirty  days  after  the  trial, 
and  may  be  obtained  and  disposed  of  ei- 
ther in  term  time  or  in  vacation"  And  in 
Avery  v.  State,  4  Ga.  App.  460,  61  S.  E.  839, 
it  is  held  that  the  judges  of  superior  courts 
have  Jurisdiction  in  vacation  to  hear  and 
determine  certlorarls  in  criminal  cases  as 
In  civil  cases,  and  in  a  county  other  than 
that  where  plaintiff  in  certiorari  was  tried 
and  convicted. 

[2]  Section  766  of  the  Penal  Code  of  1895 
provides  that,  "if,  upon  examination,  the 
judge  of  the  superior  court  considers  the 
petitioner  entitled  to  the  writ,  he  shall  Issue 
it  directed  to  the  county  judge,  as  in  civil 
cases,  requiring  him  to  certify  and  send  up 
to  the  judge  of  the  superior  court  a  com- 
plete and  accurate  history  of  the  case."  Sec- 
tion 767  of  the  Penal  Code  of  1895  Is  as 
follows:  "The  history  of  the  case  given  by 
the  county  judge  is  his  answer.  It  Is  sub- 
ject to  correction  and  traverse  as  prescribed 
in  civil  cases,  except  that  the  superior  court 
judge  shall  try  the  traverse.  He  shall  hear 
and  determine  the  writ  and  return  at  any 
time,  after  10  days'  notice  to  the  accuser, 
and  may  then  pass  such  judgment  or  sen- 
tence as,  in  review  of  the  whole  case,  Is 
consistent  with  justice  and  law."  It  will  be 
noted  that  there  is  quite  a  difference  in  the 
method  of  disposing  of  certlorarls  in  crim- 
inal cases  and  In  civil  cases.  In  criminal 
cases  the  judge  of  the  superior  court  hears 
and  determines,  either  In  term  time  or  in  va- 
cation, everything  appertaining  to  the  writ 


of  certiorari,  Including  the  traverse  to  the 
magistrate's  answer.  In  civil  cases  the  cer- 
tiorari is  returnable  to  the  superior  court, 
and  stands  for  trial  at  the  return  term,  and 
If  any  traverse  is  filed  to  the  truth  of  the 
answer  or  return  of  the  magistrate,  the 
law  provides  that  it  shall  be  tried  by  a  spe- 
cial jury  at  the  same  term.  The  purpose  of 
the  statute  as  to  certiorari  in  criminal  cas- 
es Is  manifestly  that  there  shall  be  a  speedy 
determination  of  such  cases,  and  that  the 
accused  shall  not  be  allowed  to  use  the  writ 
merely  for  the  purpose  of  delaying  the 
judgment  of  the  court.  It  Is  therefore  very 
clear,  from  the  Code  sections  cited,  that  in 
this  case  the  Judge  of  the  superior  court 
was  fully  authorized  to  hear  the  certiorari 
and  the  traverse  to  the  answer  of  the  mag- 
istrate In  vacation,  and  to  make  a  final  dis- 
position of  the  case,  and  that  therefore  the 
objections  and  protests  to  such  hearing  and 
determination  by  the  judge  interposed  by 
counsel  for  the  defendant  were  not  only 
without  merit,  but  were  clearly  antagonistic 
to  the  purpose  of  the  law  in  reference  to 
certlorarls  in  criminal  cases;  that  is,  that 
they  should  be  speedily,  heard  and  determin- 
ed by  the  judge  of  the  superior  court,  and 
not  be  subject  to  the  delay  of  procedure  gov- 
erning certlorarls  in  civil  cases. 

[3]  2.  Under  the  evidence  the  jury  were 
warranted  in  finding  the  accused  guilty  of 
the  offense  of  simple  larceny,  and  not  of  the 
specific  offense  of  receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  as  con-' 
tended  for  by  his  counsel;  and  there  was 
no  error  In  the  refusal  of  the  trial  judge 
to  charge  the  section  of  the  Code  defining 
the  latter  offense.  In  misdemeanor  cases  all 
are  principals,  and  the  evidence  in  this, 
case  shows  that  the  accused  entered  into  an 
agreement  with  another,  who  was  the  prin- 
cipal thief,  to  steal  the  property  set  out  in 
the  indictment,  and  that,  while  the  larceny 
was  being  consummated  by  this  principal 
thief,  the  accused  remained  at  or  near  the 
place  where  the  property  was  stolen,  waiting 
for  the  principal  thief  to  steal  the  property, 
so  that  he  might  receive  the  fruits  of  the 
crime,  and  he  then  and  there  received  a  part 
of  the  stolen  property.  The  statute  as  to 
the  offense  of  receiving  stolen  goods  was 
intended  to  cover  cases  where  the  circum- 
stances were  not  sufficient  to  make  the  re- 
ceiver guilty  as  a  principal,  as,  for  instance, 
where  he  was  not  present  constructively  or 
actually  at  the  commission  of  the  offense* 
and  had  no  previous  understanding  or  knowl- 
edge that  the  offense  was  to  be  committed, 
and  rendered  <ao  encouragement  or  actual 
assistance  in  the  commission  of  the  offense. 
The  evidence  supports  the  verdict 

Judgment  affirmed. 
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(70  W.  Va.  664) 

WESTINGHOUSE  LAMP   CO.   ▼.  INGBAM 

et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1912.) 

(Syllabus  by  the  Court.) 

L  Fraudulent  CONVEYANCES  (I  114*)  — 
Transactions  Invalid  —  Pbeiybenobs  — 
Bight  to  Pretsb  Creditors. 

Intent  of  an  insolvent  debtor  to  prefer  one 
creditor  oyer  another  does  not  constitute  fraud 
Justifying  total  annulment  of  a  preferential 
aeed,  or  the  deprivement  of  the  secured  creditor 
of  oro  rata  distribution  with  other  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  869;  Dec  Dig.  I 
114.*] 

2.  Fraudulent  Conveyances  (§  114*)— As- 
signments fob  Benefit  of  Creditors  (I 
12*)— Transactions  Invauo— Preferences 
— Statutory  Provision. 

Where  no  actual  fraud  is  charged  or  prov- 
en, section  2,  chapter  74,  Code  1906,  does  not 
avoid  a  deed  intended  as  a  preference  in  to  to; 
it  only  avoids  it  as  a  preference,  and  thereby 
converts  it  into  a  general  assignment  for  the 
benefit  of  all  creditors,  on  suit  brought  for  that 
purpose  within  the  time  limited  by  the  statute. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  369;  Dec.  Dig. 
§  114:*  Assignments  for  Benefit  of  Creditors, 
C*nt  Dig.  §§  15-19 ;   Dec.  Dig.  f  12.*] 

8.  Fraudulent  Conveyances  (f  171*)  — 
Remedies  of  Creditors— Relief. 

In  a  suit  by  creditors  to  set  aside  or 
avoid  such  preferential  deed,  it  is  error,  with- 
out actual  fraud  charged  and  proven,  to 'de- 
prive the  preferred  creditor  of  pro  rata  dis- 
tribution in  the  proceeds  of  the  sale  of  the 
property  conveyed. 

[Ed.  Note.— For  other  cases,  see  Fraudu- 
lent Conveyances,  Cent  Dig.  f  522;  Dec.  Dig. 
I  171.*] 

4.  Fraudulent  Conveyances  (8  812*)  — 
Remedies  of  Creditors— Parties. 

Where  in  such  suit  judgment  creditors  of 
a  prior  owner  of  a  part  of  the  real  estate  con- 
veyed appear  before  the  commissioner  and  as- 
sert and  prove  their  liens  on  such  property, 
it  is  error  for  the  court,  without  requiring  the 
judgment  debtor  to  be  brought  in  and  made  a 
party  defendant  to  decree  such  judgments  in 
favor  of  the  lienors,  and  a  sale  of  such  land  to 
satisfy  the  same.  Such  judgment  debtor  is  a 
necessary  and  proper  party  to  such  suit 

[Ed.  Note.— For  other  cases,  see  Fraudu- 
lent Conveyances,  Cent  Dig.  §|  968-965,  967; 
Dec.  Dig.  i  812.*] 

5.  Appeal  and  Error  (§61*)—  Appellate 
Jurisdiction— Amount— Decree  for  Costs. 

A  decree  in  such  suit  in  favor  of  the  plain- 
tiff's attorney,  for  $75.00,  to  be  paid  out  of 
the  proceeds  of  the  sale  of  the  property  as 
a  part  of  the  costs,  being  insufficient  in  amount 
to  give  this  court  jurisdiction,  is  not  review- 
able here. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  276-292;   Dec  Dig.  f  61.*  | 

Appeal  from  Circuit  Court,  Preston  County. 

Bill  in  equity  by  the  Westinghouse  Lamp 
Company  against  W.  S.  Ingram  and  others. 
From  the  decree,  J.  Ami  Martin  appeals. 
Affirmed  in  part,  and  reversed  in  part,  and 
remanded. 

William  J.  Snee,  of  Morgantown,  for  ap- 
pellant. J.  T.  Dailey,  A.  G.  Hughes,  and  P. 
J.  Crogan,  all  of  Kingwood,  for  appellees. 


MILLER,  J.  Of  the  two  decrees  appealed 
from,  the  first,  of  December  8, 1908,  adjudges 
that  the  deed  of  trust  of  July  7,  1908,  of  In- 
gram and  wife  to  Weaver,  Trustee  for  Mar- 
tin, conveying  the  lots,  electric  light  plant 
and  equipment,  was  made  to  hinder,  delay 
and  defraud  the  creditors  of  Ingram,  and  to 
create  a  preference  in  favor  of  Martin,  and 
thereby  to  hinder,  delay  and  defraud  the 
creditors  of  Ingram,  and  especially  the  plain- 
tiff, and  the  petitioning  creditors ;  and  it  was 
thereby  further  decreed  that  said  deed  of 
trust  be  set  aside  and  held  for  naught,  in  so 
far  and  In  so  far  only  as  the  debt  of  the 
plaintiff,  and  the  petitioning  creditors  Wickes 
Brothers  and  others,  Doubleday-Hill  Com- 
pany and  others,  and  Sands  Electric  Manu- 
facturing Company  are  concerned,  "or  any 
other  judgments,  liens  and  debts  contracted 
prior  to  the  execution  of  said  Trust  by  the 
said  W.  S.  Ingram."  This  decree  also  re- 
ferred the  cause  to  a  commissioner  "for  the 
purpose  of  ascertaining  the  accurate  amounts 
due  unto  the  said  plaintiff  and  petitioning 
creditors  herein  mentioned  and  any  other- 
liens  and  debts  properly  chargeable  against 
said  W.  S.  Ingram." 

The  second  of  said  decrees,  that  of  June 
18,  1909,  the  final  decree,  brought  the  cause 
on  to  be  further  heard  upon  the  papers  there- 
tofore read,  former  orders  and  decrees  there- 
in, the  answer  of  Martin  to  the  bill  of  com- 
plaint, and  his  several  answers  to  the  peti- 
tions of  the  several  petitioning  creditors  filed 
in  the  cause,  the  report  of  the  commissioner, 
and  the  exceptions  thereto  of  Martin  and 
Ingram;  and  interpreting  the  language  of 
appellant's  petition  filed,  as  a  waiver  of  his 
exceptions  to  the  commissioner's  report,  and 
of  his  right  to  equal  priority  with  other  cred- 
itors in  the  distribution  of  the  proceeds  of 
the  sale  of  the  property  covered  by  said 
trust,  the  court  overruled  said  exceptions, 
confirmed  the  report  of  the  commissioner, 
and  postponed  appellant  until  the  debts  of 
all  other  creditors  reported  and  decreed 
them,  and  which  had  accrued  prior  to  the 
date  of  said  trust,  should  be  fully  paid  and 
satisfied. 

The  first  point  made  Is,  that  the  court 
erred  in  confirming  the  commissioner's  report, 
and  in  so  postponing  appellant  The  appel- 
lant in  his  answer  conceded  to  the  other 
creditors,  the  only  right  prayed  for  in  the 
bill,  namely,  that  his  deed  of  trust  should 
be  treated  as  a  general  assignment  of  In- 
gram, for  the  benefit  of  all  his  creditors,  and 
that  there  .should  be  pro  rata  distribution 
among  them,  of  the  proceeds  of  the  sale  of 
the  property. 

[1]  While  recitals  in  the  bill  may  Imply  a 
charge  of  fraud,  and  a  purpose  to .  hinder 
and  delay  creditors  in  the  execution  of  said 
trust,  they  do  not  amount  to  positive  aver- 
ment The  bill  is  clearly  intended  as  a  bill 
to  avoid  a  preference,  under  section  2t  chap- 
ter 74,  Code  1906.    Our  decisions  hold  that 
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proof  of  an  intent  to  prefer  one  creditor  over 
another  does  not  constitute  fraud  justifying 
a  decree  annulling  a  deed  in  toto.  Drug  Co. 
v.  Paulconer,  52  W.  Va.  681,  44  S.  E.  204; 
Herold  v.  Barlow,  47  W.  Va.  750,  36  S.  E.  9. 

Notwithstanding  the  purpose  and  prayer  of 
the  bill  was  to  avoid  the  deed  of  trust  as  a 
preference,  the  court  by  its  decree  of  Decem- 
ber 8,  1908,  undertook  to  avoid  the  deed  en- 
tirely, In  so  far  as  it  affected  the  plaintiff 
and  other  creditors.  This  was  clearly  error, 
and  wholly  unwarranted  by  pleadings  or 
proof. 

But  can  the  decree  postponing  appellant  be 
Justified  on  the  theory  of  waiver?  The  ob- 
ject of  appellant's  petition  among  other 
things  was  to  have  the  report  of  the  commis- 
sioner corrected  In  accordance  with  his  ex- 
ceptions thereto.  The  prayer  thereof,  con- 
strued as  a  waiver  was,  "that  said  Commis- 
sioner's Report  be  corrected  to  the  extent  of 
allowing  the  said  J.  Ami  Martin's  claim  of 
$22,000.00,  equal  in  priority  to  all  the  other 
creditors  except  as  to  the  plaintiff  and  the 
petitioning  creditors  and  others  whose  claims 
accrued  prior  to  the  execution  of  the  deed 
of  trust  by  the  defendant  W.  S.  Ingram  to 
J.  Ami  Martin."  If  the  court's  interpreta- 
tion of  this  language  be  the  correct  one, 
the  petition  would  be  a  vain  and  meaning- 
less performance,  for  the  commissioner  had 
already  reported  exactly  in  accordance  with 
the  decree.  The  petitioner  plainly  meant  to 
have  the  commissioner's  report  corrected  so 
•as  to  allow  him  to  share  pro  rata  with  other 
creditors.  The  exception  may  have  been 
intended  to  apply  more  particularly  to  the 
plaintiff  and  any  other  creditors  who  had 
recovered  judgments  and  acquired  Hens  on 
the  property  antedating  the  deed  of  trust. 
The  language  is  awkward  it  is  true,  but  it 
is  plainly  apparent  that  no  waiver  was  in- 
tended. 

[2]  Appellant's  rights  therefore  depend 
wholly  on  the  provisions  of  said  section  2, 
chapter  74,  of  the  Code.  Where  no  actual 
fraud  is  charged  or  proven  that  section  does 
not  avoid  a  deed  Intended  as  a  preference  in 
toto;  it  only  avoids  it  as  a  preference,  and 
thereby  converts  it  into  a  general  assignment 
for  the  benefit  of  all  creditors,  on  suit  brought 
for  that  purpose  within  the  time  limited  by 
the  statute.  Relating  to  such  suit  the  pro- 
vision of  the  statute  is:  "Every  such  suit 
shall  be  deemed  to  be  brought  in  behalf  of 
the  plaintiff  and  all  other  creditors  of  such 
insolvent  debtor,  but  the  creditor  instituting 
such  suit  or  proceeding,  together  with  all 
creditors  of  such  Insolvent  debtor,  who  shall 
come  into  the  suit  and  unite  with  the  plain- 
tiff before  final  decree  and  agree  to  contrib- 
ute to  the  costs  and  expenses  of  said  suit, 
shall  be  entitled  to  have  their  claims  first 
paid  in  full  pro  rata  out  of  the  property  so 
transferred  or  charged,  in  preference  to  any 
creditor  of  such  debtor  who  shall  before  final 
decree  decline  or  fail  to  so  unite  and  agree 
to  contribute  to  the  costs  and  expenses  of 


said  suit,  but  not  in  preference  to  such  credi- 
tor as  may  attempt  to  sustain  the  preference 
given  him  by  such  transfer  or  charge." 

[3]  The  language  of  this  section  is  dear 
and  requires  no  interpretation.  The  last 
clause  of  the  provision  quoted  makes  it  plain 
that  even  if  the  appellant  had  attempted  to 
sustain  the  preference  given  him,  other  credi- 
tors would  have  acquired  no  priority  over 
him.  But  he  did  not  attempt  to  do  so.  He 
at  once  acknowledged  the  rights  of  other 
creditors  to  participate  on  equal  terms  in 
the  distribution  of  the  assets.  On  what 
principle  of  law  or  equity  then  can  he  be 
deprived  of  his  rights  as  creditor?  From  a 
verified  statement  of  appellant's  claim  ac- 
companying his  exceptions  to  the  commis- 
sioner's report  it  appears  to  be  made  up  of 
purchase  money  and  other  money  advanced 
to  Ingram.  The  deed  of  trust  itself  was  at 
least  prima  facie  evidence  of  the  genuine- 
ness of  his  claim  if  no  other  proof  had  been 
Introduced  before  the  commissioner.  The 
commissioner  reported  this  claim  in  full.  No 
one  excepted  to  his  report  on  this  ground. 
Our  conclusion,  therefore,  is  that  the  court 
erred  in  denying  appellant  equal  rights  of 
priority  with  other  creditors  of  the  same 
class  under  said  generaf  assignment. 

[4]  The  next  error  assigned  is,  that  the 
court  erred  in  decreeing  as  liens  on  the  real 
estate,  designated  in  the  record  as  Parcel 
No.  2,  or  the  interest  of  J.  J.  Jenkins  there- 
in, certain  Judgments  against  Jenkins  and 
others,  aggregating  some  $900.00.  Two 
points  are  made  against  the  report  of  the 
commissioner,  and  the  decree  of  the  court 
In  favor  of  these  creditors,  first,  that  neither 
the  creditors  themselves  nor  Jenkins  the 
Judgment  defendant,  were  parties  to  the  suit, 
or  in  any  way  impleaded  in  the  cause,  so 
as  to  be  bound  by  the  decree;  and,  second, 
that  if  they  had  been  made  parties,  these 
Judgments  were  recovered  and  docketed  lonp 
after  Jenkins  by  parol  contract  had  sold  said 
lots  to  Martin,  and  he  bad  gone  into  posses- 
sion and  improved  the  property,  wherefore 
these  Judgment  creditors  acquired  no  lien  on 
said  property,  superior  to  the  equitable 
rights  of  appellant 

First,  it  is  argued  that  this  Is  not  a  Judg- 
ment creditors  suit,  in  which,  without  plead- 
ing, a  Judgment  creditor  by  appearing  before 
the  commissioner  may  have  his  Hen  reported, 
and  a  decree  for  his  debt  We  pass  this 
point,  for  we  have  concluded  that  Jenkins, 
the  Judgment  debtor,  is  a  necessary  party  to 
the  suit.  The  necessity  of  his  presence  does 
not  appear  from  the  bill  and  could  not  have 
been  reached  by  demurrer.  It  does  appear, 
however,  from  the  commissioner's  report, 
and  from  the  answer  and  petition  of  the  ap- 
pellant Jenkins  conveyed  this  property  to 
Martin,  by  deed  of  general  warranty,  dated 
February  15,  1907,  acknowledged  March  5. 
1908,  but  it  was  not  recorded  until  March  7, 
1908,  Martin  assuming  to  pay  a  prior  pur- 
chase money  lien  in  favor  of  Fike  and  wife, 
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from  whom  Jenkins  had  acquired  the  prop- 
erty. So  that  if  this  property,  with  the  im- 
provements put  upon  it  by  Martin,  shall  be 
subjected  to'  the  payment  of  these  judgment 
Hens  against  Jenkins,  Martin  will  have  right 
of  action  against  Jenkins  on  his  covenant  of 
warranty.  This  being  so,  is  not  Jenkins,  the 
judgment  debtor,  assuming  this  to  be  a  judg- 
ment creditors  suit,  a  necessary  party?  If 
there  be  such  judgments,  and  they  have  not 
been  paid,  is  not  Martin  entitled  to  have 
Jenkins  brought  in  and  bound  by  the  decree? 
It  is  unnecessary  to  cite  authorities  for  the 
familiar  rule,  that  all  persons  materially  in- 
terested in  the  subject  of  the  controversy 
ought  to  be  made  parties  in  equity,  and  if 
they  are  not  the  defect  niay  be  taken  advan- 
tage of,  either  by  demurrer,  or  by  the  court 
at  the  hearing.  See  the  many  cases  digest- 
ed, 10  Enc.  Dig.  Va.  &  W.  Va.  Rep.  736,  et 
seq.  In  the  recent  case  of  Augir  v.  Warder, 
68  W.  Va.  752,  70  S.  E.  719,  we  held,  the 
principal  contractor  to  be  a  necessary  party 
to  a  suit  to  enforce  a  mechanics*  Hen  against 
the  building  of  the  owner.  The  rule  of  that 
case  we  think  applicable  here.  We  are  of 
opinion,  therefore,  that  the  court  below  erred 
in  not  requiring  Jenkins  to  be  brought  in  as 
defendant,  and  that  the  decree  on  review 
will  have  to  be  reversed  on  this  ground. 

The  second  point  we  do  not  think  fairly 
arises.  It  is  true,  that  a  purchaser  by  parol 
contract,  having  by  possession  and  by  part 
performance,  acquired  the  equitable  title  to 
land,  is  protected  against  subsequent  judg- 
ments recovered  against  his  vendor.  Snyder 
v.  Martin,  17  W.  Va.  276,  41  Am.  Rep.  670; 
Biern  v.  Ray,  49  W.  Va.  129,  38  S.  E.  530; 
Smith  v.  Gott,  51  W.  Va.  141,  41  S.  E.  175. 
But  appellant  refers  the  date  of  his  alleged 
parol  contract  to  the  date  of  his  deed  from 
Jenkins.  That  deed  is  in  the  record,  and 
while  it  bears  date  prior  to  the  date  of 
the  judgments,  it  was  not  recorded  until 
after  the'  judgments  were  recovered  and 
docketed.  The  fact  of  a  prior  parol  contract 
and  possession  under  it  is  not  established 
by  allegata  or  probata.  True  the  fact  is  al- 
leged in  the  petition,  but  the  petition  was 
without  parties,  and  no  issue  thereon  was 
fairly  presented  to  the  court  below  for  deci- 
sion.   We  therefore  overrule  the  >oint 

[5]  The  only  other  point  of  error  is,  that 
the  court  below  erroneously  decreed  James  T. 
Dailey,  plaintiff's  attorney,  as  a  part  of  the 
costs  of  the  suit,  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  property,  a  fee  of 
$75.00.  If  this  be  error  the  sum  in  contro- 
versy is  not  sufficient  to  give  this  court  ju- 
risdiction to  correct  it,  and  this  point  will 
have  to  be  overruled.  Wees  v.  Elbon,  61  W. 
Va.  380,  387,  56  S.  E.  611,  and  cases  cited. 

Our  conclusion,  therefore,  is  to  reverse  the 
decrees  appealed  from  in  so  far  as  they  set 
aside  in  toto  the  deed  of  trust  of  July  7, 
1908,  and  deny  to  appellant  the  right  to  par- 
ticipate in  equal  priority  with  other  cred- 


itors of  the  same  class  in  the  distribution 
of  the  proceeds  of  the  sale  of  the  property 
decreed  to  be  sold,  and  to  sustain  his  ex- 
ceptions to  the  commissioner's  report  on  this 
ground.  And  the  decree  of  June  18,  190% 
which  in  the  absence  of  J.  J.  Jenkins,  the 
judgment  debtor,  and  in  so  far  as  it  decrees 
the  several  judgments  of  the  Terra  Alta 
Bank,  Charles  W.  Jackson,  and  Offntt  & 
Lakin,  against  the  said  Jenkins  and  others, 
as  reported  by  said  commissioner,  to  be  liens 
on  the  supposed  interest  of  said  Jenkins  in 
said  Parcel  No.  2,  must  also  be  reversed, 
and  appellant's  exceptions  to  the  report  of 
the  commissioner  on  this  ground  must  also 
be  sustained.  And  perceiving  no  other  errors 
therein,  remediable  here,  said  decrees  will  in 
all  other  respects  be  confirmed,  and  the  cause 
will  be  remanded  with  leave  to  the  parties 
to  amend  their  pleadings,  and  to  bring  in  as 
defendant  the  said  J.  J.  Jenkins,  and  to  be 
further  proceeded  in  in  accordance  with  the 
foregoing  principles,  and  further  according 
to  the  rules  and  principles  governing  courts 
of  equity. 


(70  W.  Va-  670) 

JOPLING  v.  BLUEFIELD  WATERWORKS 
&  IMPROVEMENT  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  16,  1912.) 

(Syllabus  by  the  Court.) 

1.  Waters  and  Water  Courses  (f  202*)— 
Public  Water  Supply— Contracts— Con- 
struction. 

The  rules  of  a  waterworks  company, 
adopted  for  the  government  of  its  relations 
with  its  patrons,  do  not  become  parts  of  a 
contract  between  it  and  a  patron,  made  in 
terms  and  upon  conditions  not  contemplated 
by  such  rules  and  regulations,  and  radically 
different  therefrom. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  f  202.*] 

2.  Waters  and  Water  Courses  (f  202*)— 
Public  Water  Supply— Contracts— Con- 
struction. 

Such  rules  and  regulations,  to  be  applica- 
ble and  effective,  must  enter  into  the  con- 
tract by  express  or  implied  adoption  at  its  in- 
ception. They  cannot  be  ingrafted  upon  a 
contract,  complete  in  itself  and  independent  of 
them,  except  by  the  assent  of  both  parties. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  276;  Dec  Dig.  f 
202.*] 

3.  Damages   (f  91*)— Exemplary  Damages. 

To  sustain  a  claim  for  punitive  damages, 
the  wrongful  act  must  have  been  done  mali- 
ciously, wantonly,  mischievously,  or  with  crim- 
inal indifference  to  civil  obligations.  A  wrong- 
ful act,  done  under  a  bona  fide  claim  of  right, 
and  without  malice  in  any  form,  constitutes 
no  basis  for  such  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §fi  193-201;    Dec.  Dig.  {  91.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  T.  O.  Jopling  against  the  Blue- 
field  Waterworks  &  Improvement  Company. 
Judgment  for  plaintiff,  and  defendant  brings 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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error.     Reversed,    and   remanded   for   new 
trial. 

Sanders  &  Crockett,  of  Bluefleld,  for  plain- 
tiff In  error.  Ross  &  Kahle  and  D.  B. 
French,  all  of  Blnefleld,  for  defendant  in  er- 
ror. 

POFFKNBARGER,  J.  On  this  writ  of  er- 
ror, to  a  judgment  against  a  waterworks 
company  for  damages  for  cutting  the  water 
off  from  plaintiff's  storeroom,  justification  of 
the  act  complained  of  is  asserted  on  the  one 
side  and  denied  on  the  other,  in  the  argu- 
ments to  overthrow  and  sustain  the  verdict, 
on  the  ground  of  sufficiency  and  insufficiency 
of  the  evidence,  and  as  the  basis  for  conten- 
tions respecting  the  propriety  of  rulings  on 
instructions.  Assuming  the  act  to  have  been 
done  without  right,  the  motive  of  the  de- 
fendant becomes  an  Important  inquiry  in 
passing  upon  instructions  respecting  the 
award  of  punitive  damages. 

The  plaintiff,  occupying  the  ground  floor  of 
a  certain  building,  had  contracted  with  the 
defendant  for  a  supply  of  water  and  paid 
the  rent  therefor  in  advance,  as  required  by 
a  rule  of  the  company.  Another  tenant  hav- 
ing taken  up  his  residence  on  the  second  floor 
of  the  same  building  and  refused  to  pay  the 
water  rent  in  accordance  with  the  rule,  the 
defendant  cut  off  all  the  water  from  the 
building,  whereupon  this  action  was  brought 
The  single  service  pipe,  passing  through  the 
ground  floor  and  on  up  to  the  second,  was 
equipped  with  a  cut-off,  just  above  the  spigot 
used  by  the  ground  floor  tenant,  and  he  gave 
the  defendant  permission  to  enter  the  room 
and  there  cut  the  water  off  from  the  second 
floor;  but  the  appliance  was  such  that  any 
person  could  have  turned  the  water  on  again 
without  the  knowledge  of  the  company.  Ac- 
cordingly it  refused  to  turn  it  off  there  and 
continue  the  supply  to  the  lower  room,  but 
offered  to  continue  it,  if  the  pipe  should  be 
disconnected  above  the  spigot.  This  was  not 
done,  by  either  the  tenant  or  the  owner,  and 
the  water  was  cut  off  agreeably  to  notice  of 
intent  to  do  so,  after  demand  for  the  rental 
from  both  tenant  of  the  ground  floor  and 
the  owner  of  the  building. 

[1]  The  company's  rules  1,  8,  and  22  are 
relied  upon  for  justification  of  the  act  com- 
plained of,  as  being  reasonably  within  the 
legal  definition  of  the  term,  and  as  having 
entered  into  and  become  a  part  of  the  con- 
tract. Rule  1  required  the  owner  of  the 
property  in  every  case  to  sign  a  permit,  sub- 
ject to  the  rules  of  the  company.  Rule  8 
reserved  right  to  render  the  bill  to  the  owner 
of  the  property  for  the  entire  supply  of  water 
thereto,  in  case  of  occupancy  by  more  than 
one  person  and  consumption  of  water  by  all 
through  a  single  tap,  and  to  look  to  the  own- 
er for  the  entire  rent  for  all  water  used  in 
the  building,  and  gave  notice  of  intention  not 
to  attempt  to  collect  rent  from  tenants,  un- 
less hydrants  and  pipes  should  be  so  ar- 


ranged and  supplied  with  stop  keys  as  to 
give  the  agents  of  the  company  perfect  and 
absolute  control  over  the  supply  to  each  in- 
dividual at  all  times,  and  then  to  shut  off 
the  water  from  all,  if  any  refused  to  pay. 
Rule  22  required  all  flat  rate  rentals  to  be 
paid  three  months  in  advance,  and  all  meter 
rentals  within  one  month  after  the  rendi- 
tion of  the  service,  and  reserved  the  right  to 
cut  off  the  water  for  noncompliance. 

As  the  contract  here  Involved  was  made 
with  a  single  tenant,  and  not  with  the  owner 
of  the  building,  as  contemplated  by  the  rules, 
the  position  assumed  for  the  plaintiff  In  er- 
ror is  untenable.  There  was  no  contract 
with  the  owner,  no  written  contract  with 
anybody,  nor  an  agreement  by  any  person  to 
pay  for  water  furnished  to  persons  other 
than  himself.  The  plaintiff  may  have  had 
knowledge  of  the  company's  rules.  Conced- 
ing this,  he  knew  equally  well  the  company 
could  make  a  special  contract  with  him. 
His  money  had  been  accepted  and  the  water 
furnished.  If  the  agent  who  made  the  spe- 
cial contract  had  no  authority  to  make  it, 
restoration  of  the  money  or  a  portion  of  it 
equal  to  the  unearned  rental  was  a  condi- 
tion precedent  to  release  from  its  obligation, 
and  it  was  neither  refunded  nor  tendered. 

[2]  To  say  these  rules  became  a  part  of 
the  contract,  under  the  circumstances,  would 
permit  them  to  be  used  for  a  purpose  wholly 
different  from  that  for  which  they  were 
made  and  promulgated.  They  require  the 
owner  to  obtain  a  permit  and  agree  to  be 
liable  for  all  rentals  accruing  against  his  ten- 
ants. The  owner  might  be  willing  thus  to 
bind  himself  for  some  tenants,  but  not  for 
others,  and  he  has  the  right  to  assume,  In 
case  water  Is  furnished  to  his  tenant,  with- 
out such  an  agreement,  that  the  company 
looks  to  the  tenant  for  the  rental.  To  begin 
a  supply  of  water,  under  such  circumstances, 
and  then  attempt  to  apply  and  enforce  the 
rule,  works  surprise,  injustice,  and  hardship. 
The  rules  do  not  contemplate  action  of  that 
sort  If  they  are  so  burdensome  upon  prop- 
erty owners,  or  so  inconvenient  to  the  com- 
pany, as  to  create  confusion  or  make  trouble 
in  their  application  and  enforcement  the 
remedy  is  a  revision  of  the  rules,  not  to  put 
in  water  without  any  reference  to  them  and 
then  attempt  to  apply  them.  As  the  contract 
here  involved  was  a  separate,  single,  and 
complete  contract  not  within  nor  under  the 
rules,  breach  thereof  by  the  company  Is 
clear,  and  the  rules  are  not  at  all  involved. 
Hence  there  is  no  occasion  to  say  whether 
they  are  reasonable  and  such  as  the  company 
could  lawfully  prescribe  and  enforce. 

[3]  The  jury  found  a  verdict  for  9126,  re- 
citing an  allowance  of  $1  for  actual  dam- 
ages and  $125  for  punitive  damages.  This 
finding  and  two  instructions  given  by  the 
court  over  the  objection  of  the  defendant 
on  the  subject  of  punitive  damages,  necessi- 
tate inquiry  as  to  whether  any  evidence  jus- 
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tifying  a  verdict  for  such  damages  was  ad- 
duced. One  of  these  Instructions  authorized 
the  finding  of  such  damages,  if  the  jury 
should  believe  the  action  of  the  company 
was  willful,  wanton,  or  in  reckless  disregard 
of  the  rights  of  the  plaintiff;  and  the  other 
instructed  them  not  to  find  such  damages  un- 
less defendant's  action  was  malicious,  op- 
pressive, wanton,  or  willful,  or  its  conduct 
reckless.  There  is  no  evidence  of  any  vio- 
lence or  reprehensible  conduct  on  the  part 
of  the  defendant  It  merely  demanded  from 
the  plaintiff  and  the  owner  of  the  property 
the  payment  of  rental  in  advance  for  water 
to  be  supplied  to  Johnson,  tenant  of  the  sec- 
ond floor,  who  had  refused  to  pay,  declining 
further  to  furnish  water  for  the  first  floor 
with  the  water  cut  off  from  the  second,  as 
proposed  by  the  plaintiff,  and  then  cut  off 
the  water  from  the  building.  Nothing  in 
the  evidence  indicates  the  action  of  the  com- 
pany was  oppressive  in  any  peculiar  sense. 
Ample  opportunity  had  been  given  the  plain- 
tiff to  secure  water  by  paying  a  small 
amount  for  a  short  time  that  it  did  not 
justly  owe  and  for  the  benefit  of  a  third 
party.  Had  he  paid  this,  he  would  no  doubt 
have  been  entitled  to  recover  it  back.  On 
the  whole,  the  evidence  indicates  nothing 
more  than  a  purpose  on  the  part  of  the 
company  to  test  the  validity  of  its  claim 
of  the  right  under  the  circumstances  of 
the  case,  to  compel  such  payment  as  it  de- 
manded or  to  cut  off  the  water  on  refusal 
thereof.  Nothing  indicates  any  intent  be- 
yond this.  In  other  words,  nothing  indicates 
intention  to  cut  off  the  water  merely  to  in- 
jure the  plaintiff,  or  to  enforce  a  right  and 
also  Injure  the  plaintiff  otherwise  than  in- 
cidentally. The  sole  purpose  was  the  asser- 
tion of  a  claim  of  right  on  the  part  of  the 
defendant  Under  such  circumstances,  there 
is  no  right  to  a  verdict  for  exemplary  or 
punitive  damages.  To  justify  the  recovery 
of  such  damages,  there  must  be  evidence  in 
some  form  of  malice.  It  may  consist  of 
abusive  language,  violence,  invasion  of  an- 
other's right  with  knowledge  thereof,  or 
some  other  circumstance  from  which  malice 
can  be  implied.  Fink  r.  Thomas,  66  W.  Va. 
487,  66  8.  EL  650,  19  Ann.  Gas.  571,  states 
the  rule  as  follows  in  an  action  for  assault 
and  battery:  "In  an  action  for  assault  and 
battery  punitive  damages  cannot  be  found 
unless  the  act  is  unjustifiable,  willful,  wan- 
ton, and  reckless,  manifesting  malice.0  The 
court  has  thus  stated  the  principle  or  basis 
of  the  allowance  of  such  damages.  In  the 
opinion  in  that  case,  Judge  Brannon  said: 
"All  the  books  say  that  to  warrant  punitive 
damages,  there  must  be  malice,  oppression, 
or  wanton,  willful,  and  reckless  conduct 
•  *  *  There  must  be  fraud,  malice,  op- 
pression, or  wanton,  willful,  or  reckless  con- 
duct or  criminal  Indifference  to  civil  obliga- 
tions." All  the  decisions  of  this  court  on 
the  subject  are  to  the  same  effect    Pollock 
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on  Torts,  pp.  185,  186,  marks  the  distinction 
This  author  says  punitive  damages  are  such 
as  are  intended  to  express  indignation  at  the 
defendant's  wrong,  and  then  proceeds  as 
follows:  "Damages  awarded  on  this  prin- 
ciple are  called  exemplary  or  vindictive.  The 
kind  of  wrongs  to  which  they  are  applicable 
are  those  which,  besides  the  violation  of  a 
right  or  the  actual  damages,  import  insult 
or  outrage,  and  so  are  not  merely  injuries, 
but  .injuria  in  the  strictest  Roman  sense  of 
the  term."  He  then  quotes  the  following  as 
indicating  the  basis  of  such  damages  from 
Railroad  Go.  v.  Arms,  91  U.  S.  489,  23  I*. 
Ed.  874:  "The  tort  is  aggravated  by  the 
evil  motive."  Gooley  on  Torts  (3d  Ed.)  p. 
1511,  marks  the  distinction  thus:  "Motive 
generally  becomes  important  only  when  the 
damages  for  a  wrong  are  to  be  estimated. 
It  then  comes  in  as  an  element  of  mitigation 
or  aggravation,  and  is  of  the  highest  impor- 
tance." Numerous*  cases  cited  amply  sustain 
the  text 

In  most  of  the  opinions  delivered  by  courts 
and  the  text-books,  the  limits  of  the  rule  are 
defined  by  the  principle  of  inclusion,  stating 
what  conduct  will  authorize  recovery  of  such 
damages.  In  Railroad  Go.  v.  Prentice,  147 
U.  S.  101,  13  Sup.  Gt  261,  87  L.  Ed.  97,  the 
court  went  beyond  this  and  applied  the  prin- 
ciple of  exclusion,  saying:  "In  this  court 
the  doctrine  is  well  settled  that  in  actions  of 
tort  the  jury,  in  addition  to  the  sum  award- 
ed by  way  of  compensation  for  the  plaintiff's 
injury,  may  award  exemplary,  punitive  or 
vindictive  damages,  sometimes  called  'smart 
money/  if  the  defendant  has  acted  wantonly 
or  oppressively,  or  with  such  malice  as  im- 
plies a  spirit  of  mischief  or  criminal  indif- 
ference to  civil  obligations.  But  such  guilty 
intention  on  the  part  of  the  defendant  is  re- 
quired in  order  to  charge  him  with  exem- 
plary or  punitive  damages."  In  Railroad  Go. 
v.  Quigley,  21  How.  202,  16  L.  Ed.  73,  a  ver- 
dict was  set  aside  for  allowance  of  exem- 
plary damages  in  the  absence  of  malice,  and 
the  court  said:  "Whenever  the  injury  com- 
plained of  has  been  inflicted  maliciously  or 
wantonly,  and  with  circumstances  of  con- 
tumely or  indignity,  the  Jury  are  not  lim- 
ited to  the  ascertainment  of  a  simple  com- 
pensation for  the  wrong  committed  against 
the  aggrieved  person.  But  the  malice  spoken 
of  in  this  rule  is  not  merely  the  doing  of  an 
unlawful  or  injurious  act  The  word  implies 
that  the  act  complained  of  was  conceived  in 
the  spirit  of  mischief,  or  of  criminal  indif- 
ference to  civil  obligations."  Suth.  on  Dam. 
§§  392-393,  reviewing  the  whole  subject, 
shows  the  weight  of  authority  to  be  in  ac- 
cord with  these  decisions  as  well  as  those  of 
our  own  court  As  there  was  no  evidence  of 
malice  or  intent  to  bring  injury  upon  the 
plaintiff  beyond  what  was  necessarily  inci- 
dent to  the  assertion  of  the  claim  of  right 
in  good  faith,  it  was  improper  to  give  any  in- 
struction on  the  subject  of  exemplary  dam- 
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ages,  other  than  one  inhibiting  the  finding 
of  any. 

A  peremptory  instruction  to  find  for  the 
defendant  was  properly  refused  for  reasons 
stated.  Instructions  Nos.  2,  3,  4,  5,  and  10, 
predicating  defense  upon  the  rules  of  the 
company,  were  also  properly  refused,  since 
the  rules  are  in  no  way  involved.  Instruc- 
tions Nos.  6  and  7,  limiting  the  right  of  re- 
covery to  actual  damages,  should  have  been 
given,  and  the  court  erred  in  refusing  them. 
Instruction  No.  9,  limiting  recovery  to  $1, 
was  properly  refused,  and  the  court  erred 
in  giving  instruction  No.  8,  limiting  the  re- 
covery to  $1  for  actual  damages.  The  quan- 
tum of  damage  Is  a  question  for  the  jury, 
not  for  the  court. 

For  the  errors  noted,  the  judgment  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


(70  W.  Va.  656) 

BRAGG  et  al  ▼.  UNITED  THAGKER  COAL 

GO.  et  al. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

April  Id,  1912.) 

(SyUabu*  by  the  Court.) 

1.  Equity    (8    362*)— Defect   of    Pahties— 
Dismissal  of  Suit. 

If  a  plaintiff  in  a  suit  in  equity  will  not 
bring  in  necessary  parties  by  proper  amend- 
ment and  process,  within  a  reasonable  time 
after  being  ordered  to  do  so,  it  is  proper  to 
dismiss   his  suit. 

[Ed.  Note.— -For  other  cases,  see  Equity, 
Gent.  Dig.  |§  758-761;   Dec  Dig.  |  362.*] 

2.  Equity   (|  115*)— Necessary  Pabties. 

In  a  suit  asserting  equitable  title  to  land 
and  seeking  to  obtain  the  legal  title  thereto, 
the  plaintiff  must  amend  his  bill  and  bring  be- 
fore the  court  the  holder  of  the  legal  title 
when  it  is  shown  that  the  legal  title  is  out- 
standing in  a  person  other  than  the  one  orig- 
inally proceeded  against  as  holding  the  same. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Gent.  Dig.  §S  280-283;    Dec.  Dig.  §  115.*] 

3.  Equity  (J  115*)— Additional  Parties. 

Whenever  during  the  progress  of  an  equi- 
ty suit  it  appears  in  any  way  that  persons  not 
parties  to  the  cause  are  materially  interested 
in  the  subject  involved,  or  have  rights  that 
will  be  affected  by  the  decree  sought,  they 
must  be  made  parties  by  proper  amendment 
and  process. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Gent.  Dig.  §§  280-283;   Dec  Dig.  f  115.*] 

Brannon,  P.,  and  Williams,  J.,  dissenting. 

Appeal  from  Circuit  Gourt,  Mingo  County. 

Bill  by  Burman  Bragg  and  others  against 
the  United  Thacker  Goal  Company  and  oth- 
ers. Decree  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

Stokes  &  Bronson,  of  Williamson,  for  ap- 
pellants. Edward  C.  Lyon,  of  New  York 
City,  Sheppard,  Goodykoontz  &  Scherr,  of 
Williamson,  and  Campbell,  Brown  &  Da- 
vis, of  Huntington,  for  appellee  United 
Thacker  Goal  Co. 


ROBINSON,  J.  The  legal .  title  to  a  tract 
of  land  equitably  belonging  to  F.  G.  Bragg 
was  held  by  David  Bragg.  The  latter,  re- 
gardless of  the  equitable  interest  of  F.  G. 
Bragg,  conveyed  the  tract  to  Hatfield,  who 
conveyed  the  same  to  Phillips,  Trustee.  By 
subsequent  conveyances  the  legal  title  was 
passed  to  the  United  Thacker  Coal  Compa- 
ny. F.  G.  Bragg  thereafter  transferred  his 
equitable  interest  in  the  land  to  the  plain- 
tiffs in  this  suit  By  the  bill  and  amended 
bill  exhibited  against  the  United  Thacker 
Goal  Company  and  others,  plaintiffs  seek  to 
obtain  the  legal  title  to  the  land.  They 
charge  that  Hatfield  and  the  subsequent 
grantees  of  the  land  took  the  legal  title  with 
full  knowledge  that  F.  G.  Bragg  was  the 
real  owner  of  the  property.  They  specifically 
charge  that  the  United  Thacker  Coal  Compa- 
ny hblds  the  legal  title  to  the  property,  which 
in  equity  belongs  to  them.  In  the  original 
bill,  plaintiffs  pray  that  the  conveyances  to 
Hatfield  and  the  subsequent  alienees  be  set 
aside,  annulled,  and  removed,  and  that  the 
United  Thacker  Coal  Company  be  enjoined 
and  restrained  from  interfering  with  the 
plaintiffs  in  the  peaceable  enjoyment  of  the 
land.  In  the  amended  bill,  plaintiffs  pray 
that  the  United  Thacker  Coal  Company  be 
made  to  convey  the  legal  title  of  the  land  to 
them.  That  company  had  mortgaged  the 
property,  by  a  conveyance  to  the  United 
States  Mortgage  and  Trust  Company,  Trus- 
tee, to  secure  the  payment  of  a  large  issue  of 
bonds.  But  the  trustee  in  the  mortgage,,  and 
the  beneficiaries  thereunder,  were  not  made 
parties  to  the  cause  by  either  of  the  bills, 
though  the  mortgage  had  been  duly  executed 
and  recorded,  plainly  covering  the  land,  at 
the  time  of  the  institution  of  the  suit  Nor 
was  the  existence  of  this  mortgage  convey- 
ance mentioned  by  plaintiffs  in  their  suit 

The  answers  of  the  United  Thacker  Coal 
Company  denied  all  the  material  allegations 
of  the  bills  and  asserted  that  it  was  the  le- 
gal owner  of  the  land  by  virtue  of  the  con- 
veyances which  lead  from  David  Bragg  to  it 
Before  the  cause  had  been  finally  heard,  the 
trustee  in  the  mortgage  filed  its  petition,  as- 
serting that  it  held  the  legal  title  to  the  land, 
exhibiting  the  mortgage,  and  praying  that 
it  and  the  bondholders  be  made  parties  de- 
fendant Plaintiffs  were  thereupon  ordered 
to  amend  their  bill  of  complaint  by  mak- 
ing the  trustee  and  bondholders  parties,  and 
the  cause  was  remanded  to  rules  for  that 
purpose,  with  the  direction  that  if  the  names 
of  the  holders  of  the  bonds  were  unknown  to 
plaintiffs  they  might  proceed  against  them 
as  unknown  parties.  At  a  later  term,  the 
bill  not  having  been  amended  as  ordered,  the 
cause  was  reinstated  on  the  docket  and  a 
motion  was  made  by  the  United  Thacker 
Coal  Company  to  dismiss  it  for  the  failure  to 
amend.  Plaintiffs  moved  to  submit  the  cause 
without  the  amendment  that  had  been  order- 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


W.Va.) 


BRAGG  T.  UNITED  THACKER  COAL  CO. 


947 


ed,  and  declined  to  make  any  amendment 
whatsoever.  But  the  court  refused  to  hear 
the  cause  without  compliance  with  the  order 
for  amendment,  and,  wholly  on  the  ground 
of  the  refusal  to  amend,  dismissed  the  cause. 
From  the  decree  of  dismissal,  plaintiffs  have 
appealed. 

[1]  If  the  trustee  in  the  mortgage  and  the 
bondholders  are  necessary  parties  to  the  suit, 
the  dismissal  is  right  A  court  cannot  hear 
a  cause  in  the  absence  of  necessary  parties. 
If  a  plaintiff  will  not  bring  in  necessary  par- 
ties by  proper  amendment  and  process,  with- 
in reasonable  time  after  being  ordered  by 
the  court  to  do  so,  it  is  proper  to  dismiss 
his  suit  What  other  course  can  be  pursued 
when  a  plaintiff  unreasonably  refuses  to  do 
that  which  equity  and  proper  procedure  re- 
quire? Must  the  court,  notwithstanding  dis- 
obedience to  Its  proper  order,  hear  the  cause 
in  an  imperfect  shape?  Must  it  do  injustice 
by  improper  procedure  simply  because  the 
plaintiff  will  not  pursue  the  course  which 
the  rules  and  practice  of  equity  require? 

[2]  Surely,  the  holder  of  the  legal  title  to 
land  should  be  made  a  party  defendant  in  a 
suit  by  which  the  plaintiff  calls  for  the  le- 
gal title  to  be  given  over  to  him.  When  the 
object  of  the  suit  is  none  other  than  to  ob- 
tain an  outstanding  legal  title,  as  in  the 
case  before  us,  there  can  be  no  complete  and 
satisfactory  end  to  the  litigation  unless  the 
holder  of  the  legal  title  is  before  the  court 
The  very  object  of  the  suit  cannot  be  at- 
tained without  the  presence  of  that  holder. 
Without  him  a  decree  in  relation  to  the  le- 
gal title  would  be  abortive.  Now,  the  case 
at  hand  seeks  nothing  but  the  bringing  to 
plaintiffs  of  the  legal  title,  which  they  say 
belongs  to  them.  They  say  that  the  United 
Thacker  Goal  Company  holds  a  legal  title 
which  belongs  to  them,  and  they  demand 
nothing  by  their  suit  but  that  this  legal  title 
be  set  over  to  them  by  decree  and  that  they 
be  protected  therein.  How  is  the  plainly  ex- 
pressed object  of  their  suit  to  be  attained 
unless  the  holder  of  the  legal  title  is  brought 
before  the  court?  The  mere  fact  that  the 
answer  of  the  United  Thacker  Coal  Compa- 
ny admits  that  it  holds  the  legal  title  will 
not  excuse  plaintiffs  from  bringing  in  the 
trustee  as  a  party  when  that  trustee  comes 
by  petition  and  shows  that  it  has  the  legal 
title  and  that  the  admission  in  the  answer 
cannot  be  true.  When  the  case  is  changed 
by  the  filing  of  the  petition,  when  the  fact 
is  clearly  shown  that  the  thing  sought  by  the 
suit  is  not  held  by  any  party  before  the 
court  the  court  can  do  nothing  but  direct  an 
amendment  in  furtherance  of  the  object  of 
the  cause.  It  will  not  heedlessly  go  on  to  do 
a  vain  thing — to  direct  a  transfer  of  the  le- 
gal title  by  a  corporation  which  does  not 
have  It  Plaintiffs  must  amend  their  suit 
when  it  has  been  made  to  appear  that  the 
coal  company  cannot  give  what  they  are 
demanding  from  that  company.    If  they  de- 


sire to  continue  their  demand  for  the  legal 
title,  they  must  amend  their  bill  and  bring 
before  the  court  the  party  from  which  it 
can  be  obtained.  They  cannot  go  on  against 
the  coal  company,  seeking  the  legal  title,  for 
the  fact  has  been  made  to  appear  that  the 
coal  company  has  only  the  mere  equity  of 
redemption  In  the  land.  If  plaintiffs  would 
go  on  only  against  the  coal  company,  deem- 
ing that  they  cannot  make  a  case  against  the 
trustee  that  will  take  the  legal  title  from 
It  then  they  must  amend  their  suit  so  as 
to  seek  from  the  coal  company  the  equity 
of  redemption  only  and  not  the  legal  title. 
But  for  the  mere  equity  of  redemption  they 
have  never  asked.,  Nor  have  they  said 
that  they  desire  any  decree  in  relation  to 
it  They  Insist  on  a  decree  for  the  legal  ti- 
tle against  the  coal  company  only,  in  the 
face  of  the  fact  that  the  legal  title  Is  claim- 
ed by  another  corporation  and  is  conclusive- 
ly shown  by  the  mortgage  to  be  vested  in  it 
As  long  as  they  continue  the  demand  for  the 
legal  title,  they  cannot  proceed  until  they 
amend  their   bill  and   bring  in   the  party 

Jrom  which  it  can  be  obtained. 

'  The  subject  of  this  suit  is  the  legal  title 
to  land.  The  decree  sought  by  the  pleadings 
on  behalf  of  plaintiffs  is  one  pertaining  sole- 
ly to  this  subject.  It  is  proposed  to  affect 
that  legal  title  by  a  decree.  Therefore,  all 
parties  interested  in  the  legal  title  sought  to 
be  affected  are  entitled  to  be  made  parties 
to  the  cause.  "It  is  a  general  rule  in  equity 
that  all  persons  interested  in  the  subject 
matter  of  the  bill,  and  which  is  involved  in 
and  to  be  affected  by  the  proceedings  and  re- 
sult of  the  suit,  should  be  made  parties,  how- 
ever numerous  they  may  be."  1  Barton's 
Ch.  Pr.  ft  35.  Clearly,  the  trustee  and  the 
bondholders  are  interested  in  the  legal  title 
that  is  to  be  affected  by  the  proceedings  and 
result  of  this  suit.  It  is  not  enough  to  say 
that  a  decree  against  the  coal  company  for 
the  legal  title  cannot  affect  the  legal  title 
held  by  the  trustee  when  that  party  is  not 
before  the  court  For,  it  is  the  same  legal 
title;  there  can  be  but  one  legal  title  to  land. 
It  is  the  business  of  equity  to  deal  complete- 
ly and  justly  with  that  title,  if  at  all.  Equi- 
ty will  not  untruthfully  deal  with  that  title 
as  belonging  to  one  party  when  it  knows  the 
title  belongs  to  another.  Equity  will  not 
thus  leave  the  way  open  for  another  suit  to 
involve  the  same  subject,  when  it  can  fully 
settle  in  the  pending  suit  the  claims  of  that 
other  party.  "It  is  the  constant  aim  of  a 
court  of  equity  to  do  complete  justice  by 
deciding  upon  and  settling  the  rights  of  all 
persons  interested  in  the  subject  of  the  suit, 
to  make  the  performance  of  the  order  of  the 
court  perfectly  safe  to  those  who  are  com- 
pelled to  obey  it  and  to  prevent  future  liti- 
gation. For  this  purpose  all  persons  ma- 
terlally  interested  in  the  subject  ought  to  be 

j  parties  to  the  suit  plaintiffs  or  defendants, 

I  however  numerous  they  may  be,  so  that  a 
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complete  decree  may  be  made  between  those 
parties."  4  Minor's  Inst  (3d  Ed.)  1396.  The 
decree  sought  by  the  plaintiffs,  one  ordering 
the  coal  company  to  make  over  a  title  it 
does  not  hold,  would  be  anything  but  a 
complete  decree  as  to  the  subject  of  the  suit, 
and  would  merely  invite  further  litigation 
to  obtain  the  same  legal  title  from  the  trus- 
tee. Equity  does  not  proceed  so  dlsjointedly 
and  unsatisfactorily.  It  settles  things.  It 
brings  in  and  deals  with  all  parties  that  are 
necessary  to  a  complete  determination  of  the 
subject  of  the  suit. 

[3]  The  trustee  and  bondholders  have  a 
plain  interest  in  the  subject-matter  of  this 
suit;  surely,  that  proposition  cannot  be 
gainsaid.  Their  rights  would  be  materially 
affected  by  such  a  decree  as  plaintiffs  in- 
sistently call  for  in  their  pleadings.  Deeds 
underlying  the  legal  title  held  by  the  trustee 
would  be  annulled  and  removed,  and  the 
legal  title  would  be  decreed  to  be  in  plain- 
tiffs, though  the  trustee  tightly  holds  it.  All 
this  would  be  done  to  the  beclouding  of  the 
rights  of  the  trustee,  in  its  absence,  notwith- 
standing it  clamors  for  admission  to  the 
cause  so  that  it  may  sustain  the  title  it  holds  \ 
and  secure  the  regularity  and  completeness 
which  equity  so  willingly  accords.  The  trus- 
tee has  the  right  to  be  heard.  The  order  di- 
recting the  amendment  so  as  to  secure  a 
proper  determination  of  the  suit  was  rightly 
made,  and  should  have  been  promptly  com- 
plied with  by  plaintiffs.  "When,  in  any  way, 
it  appears  in  a  suit  in  equity  that  any  per- 
son, not  a  party,  has  a  subsisting  Interest 
in  the  subject-matter  of  the  suit  and  whose 
rights  will  be  affected  by  a  final  decree  there- 
in, such  party  should  be  brought  in  by 
amended  bill  and  proper  process  before  final 
decree."  Rexroad  t.  Raines,  63  W.  Va.  511, 
60  S.  E.  49?. 

An  order  affirming  the  decree  of  dismissal 
will  be  entered. 

BRANNON,  P.  (dissenting).  I  cannot  agree 
to  the  dismissal  of  the  suit  for  omission  to 
make  the  trustee  and  bondholders  parties. 
If  the  proposal  of  the  suit  were  to  sell  the 
property.  It  would  be  different,  as  the  legal 
title  must  be  in  the  hands  of  the  court,  or 
in  any  case  where  that  should  be  requisite. 
There  Is  no  reason  for  it  In  this  case.  No 
relief  was  asked  against  the  trustee  or  bond- 
holders. No  harm  to  their  interest  was  ask- 
ed. The  bill  said  that  the  coal  company  held 
legal  title;  the  answer  admits  it;  but,  though 
that  was  true,  the  plaintiff  had  right  to  have 
such  title  as  was  In  the  company  conveyed 
t6  it,  the  equitable  title,  the  equity  of  re- 
demption. The  decree  for  that  right  would 
be  subject  to  the  superior  right  of  the  mort- 
gage. The  trustee  was  not  a  party.  The 
decree  would  not  affect  that  trustee.  Its 
rights  would  be  open,  a  matter  between  it 
and  the  plaintiff.  The  plaintiff  sought  no 
litigation  with  the  trustee  company.     Sup- 


pose the  trustee  and  bondholders  had  been 
made  parties.  What  would  have  been  the 
decree?  Only  that  the  company  convey  its 
equity  of  redemption,  such  title  as  it  had, 
to  the  plaintiff  subject  to  the  mortgage. 
Though  a  party  sell  land  by  executory  con- 
tract, then  give  a  deed  of  trust  to  secure  a 
debt,  without  notice  to  the  trustee  or  cred- 
itor, cannot  the  purchaser  sue  his  vendor  to 
get  his  equity  of  redemption?  Such  right  as 
he  has,  subject  to  the  trust?  The  land  may 
be  redeemed  from  the  trust  by  payment. 
This  indicates  the  basis  of  my  dissent.  1 
cannot  elaborate,  nor  is  it  necessary. 
Judge  WILLIAMS  joins  me  in  dissent; 


(70  W.  Va.  18S) 

McSWBGIN  et  al.  v.  HOWARD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(Syllabus  by  the  Court.) 

1.  Equity    (f   281*)— Pleading— Axendment 
—Effect  of  Delay. 

An  amended  answer,  offered  five  years 
after  the  filing  of  the  original  answer.  Is  prop- 
erly rejected;  no  excuse  or  reason  being  given 
for  delay. 

fEd.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  S  572 ;  Dec.  Dig.  f  281.»] 

2.  Equity  (I  281*)— Pleading  —  Amendment 
—infect  of  Delay. 

An  amended  answer,  though  containing 
cross-bill  matter,  must  be  filed  with  reasonable 
promptness,  and,  where  long,  delayed  without 
excuse,  is  properly  rejected. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  |  572 ;  Dec.  Dig.  {  281.*] 

(Additional  Syllabue  by  Editorial  Staff.) 

8.  Equity  (f  431*)— Decree— Construction — 
Agreement  Between  Distributees. 

A  decree  reciting  an  agreement  between 
legatees,  excepting  the  children  of  one  of  testa- 
tor's children,  for  the  management  of  a  farm 
constituting  a  part  of  the  estate  by  certain  per- 
sons, and  stating  that  under  the  agreement  the 
distributees,  excepting  the  children  referred  to, 
took  the  estate  in  lieu  of  bequests  of  testator, 
and  that  there  was  no  liability  on  the  executors 
for  debts  of  the  estate,  did  not  render  the  chil- 
dren referred  to  liable  for  compensation  of  those 
employed  to  manage  the  farm. 

Id.  Note.— For  other  cases,  see  Equity,  Cent, 
ig.  |(  1048-1051 ;   Dec.  Dig.  |  481.*] 


[E< 
Dfe. 


Appeal  from  Circuit  Court,  Hancock 
County. 

Bill  in  equity  by  J.  D.  McSwegin,  adminis- 
trator, against  A.  P.  Howard  and  others. 
From  the  decree  plaintiff  and  others  appeal. 
Reversed  and  remanded. 

E.  A.  Hart  and  John  B.  Donehoo,  both  of 
New  Cumberland,  for  appellants.  Alfred 
Caldwell,  of  Wheeling,  and  John  A.  Camp- 
bell, of  New  Cumberland,  for  appellees. 

BRANNON,  P.  This  case,  begun  in  1890, 
has  been  twice  in  this  court  before  the.  pres- 
ent appeal.  08  W.  Va.  92,  59  S.  B.  894,  and 
66  W.  Va.  570,  66  S.  B.  694.  In  68  W.  Va. 
92,  59  S.  E.  894,  the  facts  and  character  of 
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the  case  will  appear.  When  the  case  return- 
ed to  the  circuit  court,  a  decree  was  entered 
declaring  certain  sums  of  money  charges  up- 
on the  fund  coming  from  the  sale  of  the 
land,  which  decree  dates  April  6, 1910.  From 
It  J.  D.  McSwegln,  administrator  of  Eliza- 
beth McSwegln,  James  A.  McKenzle,  adminis- 
trator of  Edwin  6.  McSwegln,  and  Alice  Mc- 
Swegln appeal. 

[1,2]  On  the  date  of  the  decree  McKenzle, 
administrator  of  Edwin  O.  McSwegln,  and 
Alice  McSwegln  tendered  an  amended  and 
supplemental  answer  and  cross-bill;  but  the 
court  refused  to  allow  It  to  be  filed.  This  is 
assigned  as  error.  This  answer  sought  to 
charge  rents  and  profits  against  those  of  the 
children  who  occupied  the  land.  As  an 
amended  answer  there  are  several  reasons 
why  Its  rejection  Is  not  error.  It  came  too 
late.  The  bill  was  filed  in  May,  1890,  20 
years  before  this  answer  was  offered.  Ed- 
win and  Alice  McSwegln  bad  before  filed  an 
answer  in  January,  1905,  asking  no  rents  and 
profits.  This  subject  was  not  In  the  bill.  An 
amended  answer  should  not  be  allowed,  rais- 
ing new  Issues,  where  It  appears  that  the 
party  knew  the  facts,  and  Is  thus  guilty  of 
negligence.  Goldsmith  V.  Goldsmith,  46  W. 
Va.  426,  33  S.  E.  266.  No  excuse  was  shown 
for  delay.  Foutty  v.  Poar,  35  W.  Va.  70,  12 
S.  E.  1096 ;  McKay  v.  McKay,  33  W.  Va.  724, 
11  S.  E.  213.  Viewed  as  a  cross-bill,  it  came 
too  late.  No  excuse  was  given  for  delay. 
Baker  v.  OH  Co.,  7  W.  Va.  454;  Barton's  Ch. 
Pr.  320;  5  Gyc.  653.  This  answer  does  not 
appeal  to  a  court,  because  it  reopens  old 
transactions  not  In  the  bill  or  first  answer. 

[3]  The  material  question  In  the  case  arises 
upon  the  assignment,  as  error,  that  the  court 
decreed  payment  out  of  the  estate  funds  of 
wages  accruing  under  the  verbal  agreement 
for  the  farm  operations  as  debts  of  prefer- 
ence over  legacies.  This  refers  to  money  de- 
creed to  William  Hewitt  and  R.  Brown  Hew- 
itt, $5,313.10  each,  and  to  children  of  Anna 
Howard,  $317.44,  as  wages  for  services  of 
William,  R.  Brown,  and  James  Hewitt  in 
managing  the  land  after  the  testator's  death 
under  an  agreement  between  his  children 
stated  In  63  W.  Va.  93,  59  S.  B.  894,  under 
which  three  of  the  sons,  William,  R.  Brown, 
and  James  Hewitt  were  to  manage  the  land 
and  pay  the  debts,  and  retain  the  land  for 
the  children  of  the  testator,  Robert  Hewitt, 
instead  of  selling  it,  as  directed  by  his  will. 
I  do  not  Interpret  the  assignment  of  error  as 
contesting  the  decree  in  its  provision  for 
payment  of  what  is  called  wages  for  service 
rendered  the  testator  in  his  lifetime,  given 
by  will  and  charged  by  It  on  the  land.  Sure- 
ly there  would  be  no  color  for  that.  But  the 
question  Is:  Does  the  decree  err  in  paying 
said  sums  to  William  and  R.  Brown  Hewitt 
and  to  the  children  of  Anna  Howard,  for  such 
service  in  managing  the  land?  Just  here 
I  note  the  fact  that  that  arrangement  for 
the  management  of  the  land  has  no  binding 


force  on  the  children  of  Elizabeth  McSwegln. 
They  were  infants,  very  young  when  It  was 
made,  not  parties  to  it  Their  mother  did 
participate  in  it;  but  she  had  only  a  life 
estate,  her  children  the  remainder.  No  one 
claims  that  that  arrangement  puts  any  ob- 
ligation on  them;  all  conceded  that  It  does 
not;  the  decree  of  July,  1906,  while  holding 
effective  that  arrangement  for  the  operation 
of  the  farm,  expressly  declares  that  they 
were  not  bound  by  it  Therefore  there  was 
no  liability  on  them  for  those  post  mortem 
wages.  That  farm  arrangement  was  con- 
trary to  the  will,  and,  if  binding  on  the 
adult  parties  making  it,  could  establish  no 
liability  on  the  McSwegln  Infant  children. 
Therefore  the  decree  appealed  from,  that  of 
April  6,  1910,  Is  erroneous  as  to  the  Mc- 
Swegln children,  the  only  appellants,  unless 
the  former  decree  of  1906  can  be  held  to 
have  adjudicated  the  right  of  William  and 
R.  Brown  Hewitt  and  children  of  Anna  How- 
ard to  the  money  decreed  for  such  wages  or 
services  for  managing  the  farm  as  against 
the  McSwegln  children ;  for  If  the  decree  of 
1906  be  held  as  so  adjudicating  against  the 
children,  however  erroneous  as  to  those  chil- 
dren, It  is  res  judicata,  an  appeal  from  it 
is  barred  by  limitation,  and  the  decree  of 
1910,  in  decreeing  those  moneys  to  be  paid, 
is  not  erroneous,  because  It  would  then  be 
only  executing  and  carrying  out  the  decree 
of  1906. 

But  we  hold  that  the  decree  of  1906  does 
not  adjudge  those  wages  for  managing  the 
farm  against  the  McSwegln  children.  In 
the  decree  the  court  recites  the  agreement  as 
one  between  the  legatees  "(excepting  the  said 
children  of  Elizabeth  McSwegln),"  and  says 
that  under  that  agreement  the  "said  dis- 
tributees, excepting  the  said  children  of  the 
said  Elizabeth  McSwegln,"  took  and  held  the 
real  estate  In  lieu  of  the  bequests  in  the  will 
of  Robert  Hewitt,  and  there  was  no  liability 
on  the  executors  for  debts  of  the  .estate, 
thus  holding  that  agreement  valid  as  against 
Its  parties,  excepting  those  children.  Now, 
can  we  think,  in  the  face  of  this  exception, 
that  the  court  intended,  or  that  its  decree  Is 
to  be  construed  as  Intending,  to  make  those 
McSwegln  children  liable  for  the  manage- 
ment of  the  farm?  It  is  plain  that  the 
court  Intended  to  relieve  them  from  such 
liability.  Again,  this  is  fortified  by  other 
features  of  the  decree.  One  clause  declares 
the  amounts  due  to  various  children  by  vir- 
tue of  the  will,  allowing  pay  for  services  for 
them  after  their  majority,  rendered  to  their 
father,  which  I  would  call  testamentary 
wages,  and  in  words  decrees  that  those 
sums  "constitute  and  are  valid  debts  against 
said  real  estate  and  personal  property."  An- 
other clause  ascertains  what  it  calls  "ex- 
penses of  the  trust  arrangement  under  and 
by  which  the  farm  operations  were  carried 
on  as  reported  by  the  commissioner,*'  fixing 
amounts;  but  the  decree  does  not,  as  is  the 
case   of   the   testamentary    wages,    declare 
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them  valid  debts  against  the  property.  As 
to  those  sums  It  was  likely  intended  to  fix 
the  amounts  going  to  certain  named  persons 
as  an  adjudication  between  those  who  made 
the  agreement  for  operating  the  farm;  but 
surely  it  did  not  intend  to  make  those  sums 
payable  out  of  the  assets  as  against  the  Mc- 
Swegin  children,  when  the  court  had  just 
excepted  them  from  all  obligation  under  that 
farm  arrangement,  by  saying  that  they  were 
not  parties  to  it.  The  commissioner  did  not 
report  them  as  binding  debts,  but  In  words 
8a  id  that  he  did  not  Intend  to  do  so. 

It  seems  to  us  reasonably  plain,  taking  the 
words  of  the  decree  of  1906,  that  it  was  not 
intended  to  charge  to  the  McSwegin  children 
services  in  management  of  the  farm  after 
the  testator's  death.  But  there  is  a  doubt; 
suppose  that  the  construction  of  the  decree 
is  not  so  plain.  Should  we  so  construe  it 
as  to  be  erroneous  and  promote  Injustice? 
Rather  we  should  so  Interpret  it  as  to  con- 
form to  law  and  justice.  These  children 
were  never  bound  for  any  part  of  such  serv- 
ice in  the  management  of  the  farm. 

The  McSwegin  children  alone  appeal.  No 
one  else  complains  of  the  decree.  We  decide 
the  case  only  as  to  them.  We  hold  that  the 
decree  of  1906  does  not  hold  them  bound 
for  such  farm  wages.  As  to  them  the  de- 
cree of  1910  is  erroneous,  in  construing  the 
decree  of  1906  as  holding  them  chargeable 
with  farm  wages.  I  suppose  that  was  the 
reason  of  so  decreeing  the  farm  wages.  If 
not,  then  as  an  original  decree  on  the  sub- 
ject the  decree  of  1910  is  erroneous.  The 
assets  of  the  estate  cannot,  as  to  the  Mc- 
Swegin children,  be  lessened  by  payment  out 
of  them  of  the  sums  decreed  to  William 
Hewitt,  R.  Brown  Hewitt,  and  the  children 
of  Anna  Howard  for  compensation  for  farm 
service. 

Therefore  we  reverse  the  decree  of  6th 
day  of  April,  1910,  as  to  the  appellants,  and 
remand- the  case,  in  order  that  their  rights 
in  the  assets  of  the  estate  of  Robert  Hewitt 
may  be  ascertained  and  decreed  according 
to  the  principles  above  stated. 


(70  W.  Va.  758) 

BOWDISH  ft  DEGARMO  BROS.  v. 
GROSCUP. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(Syllabus  by  the  Court.) 

1.  Justices  of  Tin;  Peace  (J  130*)— Conclu- 
siveness —  Failure  to  Assert  Claim— 
"Counter  Claim." 

"Counter  claim/'  employed  in  section  60, 
chapter  50,  Code  1906,  by  proper  construction 
includes  recoupment  when  such  counter  claim 
arises  out  of  the  same  contract  sued  on  by 
plaintiff;  and  if  defendant  having  such  counter 
claim  neglects  or  refuses  to  produce  it  with  his 
evidence  in  support  thereof,  as  provided  in  said 
section  he  will  be  forever  precluded  from  main- 
taining any  action  for  the  recovery  thereof,  un- 
less, as  provided  by  section  66,  his  claim  ex- 


ceeds plaintiff's  demand  more  than  three  hun- 
dred dollars. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  1 130.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1645-1650;    vol.  8,  pp.  7620,  7621.1 

2.  Justices  of  the  Peace  (§  130*)— Failure 
to  Assert  Counter  Claim  —  Subsequent 
Action— Amount  of  Claim. 

In  a  suit  subsequently  brought  before  a 
justice  by  the  defendant  against  the  plaintiff 
in  the  former  action,  he  is  concluded  as  to  the 
amount  of  his  counter  claim  by  the  damages 
claimed  in  his  suit 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  $  130.*] 

3.  Justices  of  the  Peace  (I  130*)— Action- 
Judgment— Effect. 

If  defendants  in  a  prior  suit  before  a  jus- 
tice be  partners  and  sued  as  such,  but  only  one 
of  them  be  served  with  process,  but  judgment  be 
rendered  against  all,  the  error  in  or  voidness  of 
the  judgment  against  those  not  served  will  not 
render  void  the  judgment  against  the  one  served 
with  process,  nor  excuse  him  from  producing 
the  counter  claim  of  his  firm  with  his  evidence 
in  support  thereof,  or  relieve  him  or  his  firm 
from  the  consequences  of  his  failure  to  do  so, 
imposed, by  said'section  55,  Code  1906;  for  as  the 
partner  served  and  against  whom  judgment  is 
pronounced,  is  thereby  rendered  incompetent  to 
sue,  he  cannot  subsequently  be  joined  as  plain- 
tiff with  his  other  partners  in  an  independent 
action  against  the  plaintiff  in  said  action,  and 
by  his  failure  to  act  they  are  thereby  also  pre- 
cluded, except  as  provided  by  said  section  56. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  130.«] 

Error  to  Circuit  Court,  Upshur  County. 

Action  by  Bowdish  &  Degarmo  Brothers 
against  William  Groscup.  From  a  judgment 
for  defendant,  plaintiffs  bring  error.  Af- 
firmed. 

D.  G.  Young,  of  Buckhannon,  for  plaintiffs 
in  error.  C.  C.  Higginbotham  and  Wm.  S. 
O'Brien,  both  of  Buckhannon,  for  defendant 
in  error. 

MILLER,  J.  Defendant  sued  plaintiffs  be- 
fore a  justice  of  Webster  County.  Process 
against  all  was  served  upon  but  one  of  the 
partners.  On  the  return  day  of  the  writ, 
two  of  the  partners  being  present  but  not 
appearing,  the  justice  pronounced  judgment 
against  all  for  $110.84,  the  amount  sued  forr 
with  interest  and  costs. 

Afterwards,  August  30,  1909,  Bowdish  & 
Degarmo  Brothers  brought  this  suit  against 
Groscup,  before  a  justice  in  Upshur  County, 
demanding  judgment  for  $300.00,  with  In- 
terest and  costs,  the  account  filed  calling  "for 
damages  for  failing  to  comply  with  contract 
dated  April  15,  1908,  $300.00."  Another  ac- 
count appearing  in  the  record,  by  items,  is 
as  follows:  "Loss  on  35,321  ft  Lumber, 
$128.37;  Loss  on  84,197  ft  Lumber,  $225.15; 
Loss  on  65,418  ft.  Logs  $2.  per  M.  $130.84; 
Loss  on  use  of  Mill,  $100.00;  Loss  on  use  of 
Team,  $50.00;  Total  $634.36." 

On  the  trial,  on  a  plea  of  general  denial, 
plaintiffs  obtained  judgment  for  $250.00,  in- 
terest and  costs.  From  this  judgment  the 
defendant  appealed  to  the  circuit  court 
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On  the  trial  In  the  circuit  court,  defendant 
interposed  a  special  plea  in  writing,  alleg- 
ing in  substance,  that  plaintiffs  ought  not  to 
have  or  maintain  said  action  against  him,  for 
the  reason,  that  plaintiffs'  claim  for  damages 
arose  out  of  the  same  contract,  on  which  he 
had  previously  obtained  his  judgment  against 
them  before  the  justice  in  Webster  County, 
and  that  as  plaintiffs,  after  service  of  process 
on  one  of  them,  had  not  appeared  in  that 
action,  or  filed  any  credit,  set-off  or  counter 
claim,  they  were  thereby  barred  of  all  right 
of  action  for  the  damages  sued  for. 

A  demurrer  to  this  plea  was  overruled  by 
the  court,  the  grounds  assigned  being,  (1) 
that  plaintiffs'  claim  is  one  for  unliquidated 
damages,  which  could  not  have  been  set  off 
in  the  first  action;  (2)  because  plaintiffs' 
claim  is  for  a  sum  in  excess  of  $300.00,  after 
deducting  defendant's  claim;  (3)  because  the 
plaintiff' 8  judgment  in  that  action  Is  void 
as  to  the  plaintiffs  in  this  action  not  served 
with  process,  and  (4)  for  other  reasons  ap- 
parent on  the  face  of  the  plea. 

There  is  another  plea  in  the  record  pur- 
porting to  be  defendant's  rejoinder  to  plain- 
tiffs' replication  of  nul  tiel  record,  averring 
that  there  is  such  record,  of  the  recovery  of 
his  said  judgment  before  the  justice,  as  in 
his  plea  alleged,  which  he  is  ready  to  verify 
by  the.  record  thereof  and  which  he  prayed 
might  be  inspected  by  the  court. 

On  the  trial  of  this  plea,  and  the  demurrer 
thereto,  the  court  overruled  the  demur- 
rer and  sustained  the  plea.  Whereupon, 
plaintiffs  admitting  the  facts  set  out  in  the 
plea,  it  was  considered  and  ordered  by  the 
court,  by  the  judgment  complained  of,  that 
plaintiffs  take  nothing  by  their  suit,  and  that 
defendant  recover  his  costs. 

[1]  The  correctness  of  the  judgment  below 
depends,  in  the  main,  on  the  proper  construc- 
tion to  be  given  to  section  55,  of  chapter  50, 
Code  1906,  relating  to  justices  and  consta- 
bles. The  pertinent  provision  of  that  section 
is:  "If  the  defendant,  at  the  time  the  plain- 
tiff's action  is  commenced,  has  any  credit,  or 
set-off,  or  counter  claim  to  allege  in  defence 
or  reduction  of  the  plaintiff's  demand,  and  be 
personally  served  with  process  In  the  suit,  or 
appear  and  answer  the  action,  he  shall  pro- 
duce the  same,  with  his  evidence  in  support 
thereof,  in  the  cause,  or  be  forever  precluded 
from  maintaining  any  action  for  the  recov- 
ery thereof,"  etc. 

It  is  conceded  that  the  plaintiffs'  claim  Is 
not  a  "credit"  within  the  meaning  of  this 
statute;  but  it  is  insisted  that  "counter  claim'' 
is  broad  enough  to  Include  both  recoupment 
and  set-off,  and  that  though  technically  plain- 
tiffs' claim  If  applied  to  the  defendant's 
claim  would  be  recoupment,  it  is  neverthe- 
less a  "counter  claim,"  and  not  having  been 
alleged  in  defense  or  reduction  of  the  de- 
fendant's demand  the  statute  applies  and 
plaintiffs  are  "forever  precluded  from  main- 
taining any  action  for  the  recovery  thereof." 


If  Groscup's  action  had  been  In  the  circuit 
court,  the  question  presented  for  decision 
could  not  have  arisen,  for  the  general  rule 
undoubtedly  is,  that  a  defendant  may  elect 
recoupment,  or  an  independent  action  against 
plaintiff.  If  he  chooses  the  former  he  loses 
his  right  to  recover  by  separate  action  excess 
of  damages.  Webster  v.  Couch,  6  Rand.  (Va.) 
519;  McSmithee's  Adm'r  v.  Feamster,  4  W 
Va.  673;  Knight  v.  Brown,  25  W.  Va.  808; 
Hargreaves  v.  Kimberly,  26  W.  Va.  787,  800, 
53  Am.  Rep.  121;  Guano  Co.  v.  Appling,  33 
W.  Va.  470,  10  S.  E.  809;  Coal  &  Coke  Co. 
v.  Coal  &  Coke  Corporation,  67  W.  Va.  503, 
68  S.  E.  124;  Hogg's  Treatise  and  Forms,  i 
111. 

Our  chapter  126,  Code  1906,  relating  to  pay- 
ment and  set-off,  does  not  contain  the  words 
"recoupment"  or  "counter  claim."  As  has 
been  truly  said,  "recoupment"  is  a  develop- 
ment of  the  common  law,  while  "counter 
claim"  is  purely  a  statutory  remedy.  34  Cyc. 
643.  The  word  "counterclaim"  occurs  in  the 
Codes  of  Civil  Procedure  of  many  of  the 
states,  as  in  New  York,  Stover's  N.  Y.  Anno. 
Code  of  Civ.  Pro.,  volumes  1  and  3,  sections 
500,  501,  and  2949.  Some  of  the  sections  of 
our  chapter  50,  Code  1906,  were  apparently 
taken  from  the  Code  of  New  York.  Other 
sections  of  that  chapter  were  likely  influ- 
enced by  the  codes  of  New  York  and  other 
states.  In  New  York,  and  perhaps  in  other 
states,  the  term  "counterclaim"  is  defined. 
Section  501,  supra.  It  is  not  given  the  same 
meaning  or  scope  in  all  the  states,  either 
by  statute  or  judicial  decision;  but  generally 
it  covers  recoupment,  particularly  as  applied 
to  a  claim  for  damages  arising  out  of,  or  re- 
lating to  the  same  transaction.  So  that  now 
under  these  codes,  and  as  used  and  under- 
stood, counterclaim  includes  both  recoupment 
and  set-off,  being  broader  than  both  and  in- 
cluding matters  which  do  not  fall  under  either 
head.  25  Am.  &  Eng.  Ency.  Law,  570,  571. 
The  object  of  these  statutes  is  to  enable  par- 
ties to  settle  and  adjust  all  their  cross  claims 
in  a  single  action,  avoiding  circuity  of  ac- 
tion and  multiplicity  of  suits.  The  authority 
last  cited,  agreeably  to  the  general  rule,  says, 
that  counter  claim  differs  from  recoupment, 
in  that  under  a  counterclaim  defendant  may 
have  an  affirmative  judgment  for  the  excess 
of  his  demand  over  the  demand  of  the  plain- 
tiff, whereas  damages  proved  by  way  of  re- 
coupment can  only  go  to  reduce  or  extinguish 
the  plaintiff's  claim  against  him.  Of  course 
this  distinction  would  not  obtain  if  the  stat- 
ute otherwise  provides. 

"Counter  claim"  as  used  in  our  statute, 
section  55,  chapter  50,  supra,  is  nowhere  de- 
fined. Does  it,  as  held  in  other  states,  in- 
clude recoupment,  precluding  subsequent  ac- 
tion by  the  defendant  if  he  fails  to  interpose 
it  as  a  defense  or  counter  claim,  in  a  prior 
action  against  him?  That  chapter,  we  think, 
must  be  regarded  as  a  code  of  civil  and  crim- 
inal procedure  for  justices'  courts.    Sections 
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52  to  57,  Inclusive,  cover  the  subject  of  set- 
off and  counter  claim.  The  question  Is  do 
these  several  sections,  taken  together  and 
properly  construed,  deprive  a  defendant  of 
his  right  of  election  to  recoup  or  resort  to 
an  Independent  action  to  recover  his  dam- 
ages? If  by  interposing  his  claim  as  a  de- 
fense he  would  thereby  lose  his  right  to  ex- 
cess of  damages,  we  ought  not,  we  think,  con- 
strue "counter  claim"  to  include  "recoup- 
ment"; but  if  by  reasonable  and  proper  con- 
struction of  the  several  sections  of  our  stat- 
ute, excess  of  damages  may  be  recovered  as 
upon  a  set-off,  we  think  the  spirit  of  the 
statute  requires  us  to  construe  "counter 
claim"  as  including  "recoupment" 

By  section  52,  as  is  manifest,  the  demand 
to  be  set-off  must  be  ex  contractu,  that  is 
it  must  "be  founded  on  judgment  or  con- 
tract, express  or  implied."  By  section  53,  if 
the  claim  of  the  defendant  equals  that  of 
the  plaintiff,  judgment  shall  be  entered  for 
him;  if  it  be  less,  the  plaintiff  shall  have 
judgment  for  the  residue  only.  By  section 
54,  if  the  balance  due  the  defendant  exceed 
the  jurisdiction  of  the  justice  and  he  do 
not  release  the  excess,  he  shall  have  judg- 
ment for  costs,  and  may  thereafter  recover 
the  balance  due  him  In  any  court  having 
jurisdiction.  And  by  way  of  exception  to 
section  55,  by  section  56,  if  defendant's  claim 
exceeds  the  plaintiff's  demand  more  than 
three  hundred  dollars,  he  is  not  required,  on 
penalty  of  losing  his  rights,  to  interpose  his 
claim  as  a  defense,  but  may  resort  to  a  sep- 
arate action  In  a  court  having  jurisdiction. 

If  therefore  "counter  claim/'  in  section 
55,'  includes  "recoupment,"  defendant  may 
recover  excess  of  damages,  arising  out  of  the 
same  contract,  and  we  perceive  no  reason 
why  we  should  not  give  the  term  "counter 
claim"  the  broad  construction,  which  the 
statute  seems  to  imply,  and  which  is  given 
it  In  other  states  having  statutes  of  similar 
import  It  may  be  argued  that  section  52  is 
applicable  alone  to  set-off,  and  does  not 
apply  to  "credit"  or  "counter  claim,"  covered 
by  section  55.  But  the  last  clause  of  section 
56,  we  think,  clearly  indicates  the  contrary. 
That  clause  is:  "And  if  the  plaintiff,  in  the 
cases  provided  for  in  the  fifty-second  sec- 
tion, has  any  credit,  set-off  or  counter  claim 
to  allege  in  defence  or  reduction  of  the  de- 
fendant's set-off  or  counter  claim,  and  fail 
to  produce  and  claim  the  same,  he  shall, 
in  like  manner  be  forever  precluded  from 
maintaining  an  action  for  the  recovery 
thereof."  This  provision  makes  it  clear  that 
the  credit,  setoff  or  counter  claim  which, 
by  section  55,  the  defendant  is  required  to 
interpose  by  way  of  defense  or  reduction  of 
the  plaintiff's  demand,  are  those  defenses 
which  by  section  52  he  is  permitted  to  make, 
for  if  the  plaintiff  by  said  provision  neglects 
to  interpose  like  defenses  to  the  set-off  or 
counter  claim  of  the  defendant,  the  same 
punishment  Is  visited  upon  him.    Our  con- 


clusion, therefore,  is  that  "counter  claim'* 
does  include  recoupment,  where  the  claim 
arises  out  of  the  same  contract  sued  on  by 
the  plaintiff,  and  if  the  defendant  neglects 
to  produce  his  claim  with  his  evidence  in 
support  thereof,  as  provided  in  section  55,  he 
is  thereafter  barred,  as  provided  thereby,  of 
subsequent  action  thereon. 

Two  prior  decisions  of  this  court  are  cited 
as  supporting  the  contrary  proposition.  Nat- 
ural Gas  Co.  v.  Healy,  33  W.  Va.  102,  10  S. 
B.  56;  Clark's  Cove  Guano  Co.  v..  Appling, 
33  W.  Va.  470,  10  S.  E.  809.  The  second 
point  of  the  syllabus  of  the  first  case  ap- 
parently supports  plaintiffs'  contention.  But 
it  is  apparent  the  point  is  obiter.  It  did 
not  fairly  arise.  The  statute  we  have  con- 
strued was  not  considered.  The  point  of  the 
syllabus  is  correct  when  applied  to  proceed- 
ings in  the  circuit  court  In  that  case  the 
defendant  offered  to  prove  his  counter  claim 
before  a  jury*  but  the  justice  denied  him 
that  right  The  real  question  was  whether 
that  ruling  of  the  justice  was  error.  The 
question  we  have  here  was  not  presented, 
though  inadvertently  covered  by  the  sylla- 
bus. In  the  other  case,  originating  in  a 
justice  court  the  statute  was  not  con- 
strued or  brought  to  the  attention  of  the 
court  Besides  the  claim  of  defendant  treat- 
ed as  a  claim  for  recoupment  did  not  arise 
out  of  the  claim  sued  on,  as  stated  by  Judge 
Brannon  in  the  opinion.  In  that  respect  it 
is  distinguishable  from  the  case  at  bar,  and 
technically  speaking,  unliquidated  damages 
are  not  the  subject  of  set-off,  as  held  in  the 
first  point  of  the  syllabus.  In  Turk  v.  Sheln, 
55  W.  Va.  466,  47  S.  B.  258,  the  proposition 
involved  here  was  covered  by  an  instruction 
refused,  but  as  the  point  did  not  fairly 
arise  it  was  not  decided.  So  we  have  no 
prior  decision  covering  the  point 

[2]  But  are  plaintiffs  protected  in  this  ac- 
tion by  the  alleged  excess  of  their  claim  to* 
over  three  hundred  dollars?  We  think  plain- 
tiffs are  concluded  as  to  the  amount  of  their 
claim,  by  the  demand  in  the  writ  and  their 
bill  of  particulars  filed.  True  there  is  copied 
in  the  record  an  account  against  the  defend- 
ant which  would  show  a  balance  in  excess 
of  the  jurisdiction  of  a  justice,  and  if  plain- 
tiffs had  gone  into  the  circuit  court  and 
sued  there,  they  might  with  some  show  of 
consistency  rely  upon  the  exception  in  sec- 
tion 56.  Not  having  done  this  we  think  they 
are  concluded  and  estopped  as  to  the  amount 
of  their  claim  by  the  amount  actually  sued 
for. 

[S]  But  is  the  correctness  of  the  judgment 
below  affected  by  the  fact  that  but  one  of 
the  plaintiffs  was  served  with  process  in  the 
defendant's  action  against  them  in  Webster 
County?  It  is  contended  by  plaintiffs1  coun- 
sel, on  the  principles  of  Turk  v.  Sheln,  supra, 
and  Riley  v.  Jarvls,  43  W.  Va.  43,  26  S. 
E.  366,  that  because  but  one  of  the  defend- 
ants in  that  action  was  served  with  process 
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there  was  no  litigation  of  the  matters  in 
controversy,  so  as  to  bar  the  present  action. 
There  certainly  was  litigation  of  the  matters 
in  controversy,  as  to  the  defendant  served. 
The  defendants  in  that  action  were  co-part- 
ners. The  judgment  bound  him,  if  not  those 
not  served.  Though  but  one  was  served  the 
judgment  appears  to  have  been  against  alL 
But  if  void  as  to  defendants  not  served,  as 
it  probably  is,  are  the  plaintiffs  nevertheless 
not  barred  of  their  present  action?  The 
plaintiff  served  in  the  defendant's  action  un- 
doubtedly had  the  right  for  his  individual 
protection  to  interpose  his  firm's  claim  for 
damages  and  to  defend  the  action  against 
all,  and  if  we  are  correct  in  our  construction 
of  the  statute,  section  55,  chapter  50,  of 
the  Code,  he  was  bound  to  do  so,  as  he  had 
the  legal  right,  for  his  own  protection,  If 
not  that  of  his  firm. 

The  filing  of  a  counter  claim  is  the  equiv- 
alent of  instituting  a  new  suit  against  plain- 
tiff. It  is  within  the  implied  powers  of  a 
partner  to  institute  a  suit  on  behalf  of  his 
firm,  as  well  as  to  defend  one  against  it 
30  Cyc.  556,  and  cases  cited,  including  Mc- 
Cluny  v.  Jackson,  6  Grat  (Va.)  96.  Our  case 
of  Lee  v.  Hassett,  41  W.  Va.  368,  23  S.  B. 
559,  holds,  that  "where  a  judgment  is  ren- 
dered against  two  partners  on  a  partnership 
debt,  and  one  of  the  partners  has  not  been 
served  with  process,  nor  appeared  to  answer 
the  action,  such  judgment  is  valid  as  to  the 
partner  served  with  process;  and  an  ex- 
ecution Issued  thereon  should  not  be  quash- 
ed, on  his  motion,  on  the  sole  ground  thtft 
the  process  was  not  served  on  his  co-part- 
ner." Clearly  therefore  the  plaintiff  served 
with  process  in  the  defendant's  suit  was 
concluded  by  the  judgment  in  that  suit  from 
maintaining  any  action  on  his  firm's  counter 
claim  for  damages  against  the  defendant 
And  the  rule  seems  to  be  that  "Where  one 
partner  is  disqualified  to  sue  upon  a  firm 
claim,  no  action  at  law  can  be  maintained 
thereon,  for  the  reason  that  such  partner  is 
a  necessary  party  plaintiff,  and  one  who  can- 
not sue  by  himself  cannot  do  so  merely  by 
joining  others  with  him."  15  Ency.  PL  ft 
Prac.  867. 

On  consideration  of  these  principles  we 
are  of  opinion  to  affirm  the  judgment,  and 
we  will  so  order. 


(70  W.  Va.  766) 

KIMBALL  et  al.  v.  LOUGHNET,  Mayor,  et  ai. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(SyUabu*  by  the  Court.) 

1.  Statutes   (f  168*)— Repeal  by  Implica- 
tion. 

Repeal  of  a  statute  by  implication  is  not 
favored  in  law. 

[Ed.  Note. — For  other   cases,    see    Statutes, 
Cent.  Dig.  §  228;   Dec.  Dig.  $  158.*] 


2.  Statutes  (f  162*)  —  Repeal  —  General 
and  Special  Laws. 

A  general  statute  should  not  be  construed 
as  repealing  a  special  law,  unless  by  express 
words,  or  the  words  employed  manifest  a  plain 
intention  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §§  235-237;    Dec  Dig.  |  162.*] 

8.  Constitutional  Law  (§  48*)— Validity 
of  Statutes— Construction  in  Favor  of 
Constitutionality. 

Courts  will  sustain  an  act  of  the  legisla- 
ture as  constitutional,  unless  it  clearly  contra- 
venes some  provision  of  the  organic  laws. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  46;   Dec  Dig.  |  48.*] 

4.  Statutes  (|  138*)  —  Amendment— Refer- 
ence to  Former  act. 

Section  11  of  the  charter  act  of  the  City 
of  Sisteroville,  otherwise  complete  in  itself, 
passed  in  189$  (Laws  1899,  c  4),  but  which 
adopts  by  reference  only,  as  a  method  or  mode 
for  conducting  municipal  elections,  the  general 
election  law  in  force  March  10,  1801,  which  lat- 
ter act  was  on  the  following  day  amended  and 
re-enacted.  (Laws  1891,  c.  89)  is  not  void,  as 
contravening  section  30,  art.  6  of  the  Constitu- 
tion (Code  1906,  p.  lx),  providing  that  "no  law 
shall  be  revived,  or  amended,  by  a  reference 
to  its  title  only,  etc,  although  by  section  85 
of  such  general  law  as  amended  it  is  provided 
that  "every  municipal  election  shall  be  held  in 
conformity   with   the  provisions  of  this  act." 

FEd.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  ff  205,  206;   Dec.  Dig.  f  138.*] 

Original  proceeding  in  mandamus  by 
Charles  N.  Kimball  and  others  against  J.  T. 
Loughney,  Mayor  of  the  City  of  Slstersville, 
and  others.    Writ  denied. 

B.  L.  Robinson,  of  New  Martinsville,  and 
Charles  N.  Kimball,  of  Slstersville,  for  peti- 
tioners. Townsend  &  Bock,  of  Charleston, 
and  J.  B.  Handlan,  of  Wheeling,  for  re- 
spondents. 

MILLER,  J.  The  alternative  writ  of  man- 
damus awarded  petitioners,  citizens,  taxpay- 
ers, and  qualified  voters  of  the  City  of  Slsters- 
ville, and  nominees  of  the  Citizens'  Party, 
respectively,  for  mayor,  clerk  and  treasurer, 
and  two  of  them  for  auditors,  commanded 
defendants,  mayor,  city  clerk,  and  members 
of  the  city  council,  forthwith  to  appoint  cer- 
tain persons  alleged  to  have  been  nominated 
to  said  council  by  the  executive  committee 
of  said  party,  commissioners  and  challengers 
of  the  municipal  election  to  be  held  in  said 
city  on  March  28,  1912,  or  appear  and  show 
cause  on  a  day  named  why  they  had  not 
done  so. 

Petitioners,  as  their  petition  alleges  and 
the  writ  recites,  base  their  claim  of  right 
to  the  peremptory  writ  on  sections  7,  85 
and  93,  chapter  3,  Code  1906 ;  and  it  Is  con- 
ceded that  if  this  general  law  of  the  state 
is  applicable  to  municipal  elections  in  said 
city,  petitioners  are  entitled  to  the  peremp- 
tory writ,  otherwise  not. 

Section  7  of  said  act  relates  to  the  ap- 
pointment by  the  county  court,  on  the  nomi- 
nation of  the  county  chairmen  of  the  two 
leading   political   parties,   of   commissioners 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Index* 
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of  election,  their  power  to  administer  oaths 
and  take  affidavits,  and  imposes  punishment 
for  perjury;  section  93  to  the  appointment 
by  said  court,  on  like  nomination,  of  chal- 
lengers of  election,  and  prescribes  certain  du- 
ties of  the  clerk  of  the  court  in  relation  to 
elections.  By  section  85,  "Every  municipal 
election  shall  be  held  in  conformity  with  the 
provisions  of  this  act,"  except  that  the  du- 
ties therein  required  of  the  county  and  cir- 
cuit court  and  its  officers  are  to  be  per- 
formed by  the  city  or  town  council  and  its 
officers. 

Respondents  in  their  return,  however,  deny 
the  applicability  of  the  general  law  to  mu- 
nicipal elections  in  the  City  of  Sistersvllle. 
They  contend  that  such  municipal  elections 
are  governed  by  chapter  4,  Acts  of  the  Legis- 
lature of  1899,  entitled  "An  act  to  amend 
and  re-enact  and  to  reduce  into  one  Act,  the 
several  Acts  incorporating  the  town  of  Sis- 
tersvllle, In  the  County  of  Tyler;  defining 
the  powers  thereof,  and  describing  the  limits 
of  said  town;  and  incorporating  the  city  of 
Sistersvllle,  in  said  Tyler  County."  Section 
11  of  that  act,  which. if  a  valid  enactment, 
must  control,  provides,  among  other  things, 
that  "The  elections  In  said  city  shall  be 
held  and  conducted  and  the  result  thereof 
certified,  returned  and  finally  determined, 
under  the  laws  in  force  in  this  State,  relat- 
ing to  general  elections,  on  the  tenth  day  of 
March,  eighteen  hundred  and  ninety-one/' 
the  corporate  authorities  to  perform  the  du- 
ties in  relation  to  such  elections  required 
by  the  general  law  of  county  courts  and 
officers. 

Two  points  are  made  against  the  validity 
of  this  charter  law,  first,  that  the  general 
law  in  force  on  March  10,  1891,  was  on 
March  11,  1891,  amended  and  re-enacted 
(Laws  1891,  c.  89),  and  that  the  new  act 
constitutes  one  comprehensive  statute,  and 
was  intended  to  cover  all  elections  by  the 
people,  including  municipal  elections,  there- 
by repealing,  if  not  in  express  words,  by 
implication,  the  provisions  of  the  law  in 
force  on  March  10,  1891,  which  are  incon- 
sistent or  repugnant  to  the  new  act;  sec- 
ond, that  whether  or  not  the  first  proposi- 
tion be  true,  said  section  11  of  the  charter 
act  of  1899,  which  by  reference  only,  under- 
takes to  make  the  general  law  in  force 
March  10,  1891,  the  law  controlling  the  mu- 
nicipal elections,  is  unconstitutional  and 
void,  being  in  contravention  of  section  30, 
article  6  of  the  Constitution,  which  pro- 
vides: "No  law  shall  be  revived,  or  amend- 
ed, by  a  reference  to  Its  title  only;  but  the 
law  revived,  or  the  section  amended,  shall 
be  inserted  at  large,  In  the  new  act" 

[1,2]  The  first  point  we  think  without 
merit  The  general  law  enacted  March  11, 
1891,  contains  no  repealing  clause.  Repeals 
by  implication,  as  many  times  said  by  text 
writers  and  in  judicial  decisions,  are  not 
favored.     Besides  It  is  familiar  law  that  a 


general  statute  will  never  be  construed  as 
repealing  a  special  act,  unless  by  express 
words  it  does  so,  or  the  words  employed  in 
the  general  law  leave  no  doubt  of  the  in- 
tention of  the  legislature.  See  cases  collated 
in  12  Ency.  Dig.  Va.  ft  W.  Va.  Rep.  780, 
781.  This  point,  however,  does  not  seem  to 
be  seriously  relied  upon. 

[3, 4]  The  second  Is  the  real  point  of  con- 
tention. Is  section  11  of  the  charter  act 
repugnant  to  the  constitutional  provision 
invoked  against  it?  True  it  is  that  at  the 
time  of  the  charter  act  in  1899,  the  general 
law  in  force  on  March  10,  1891,  had  been 
amended  and  re-enacted,  and  in  so  far  as 
inconsistent  with  or  repugnant  to  the  amend- 
ing act  was  thereby  repealed.  "The  courts 
should  sustain  legislative  action  when  not 
clearly  satisfied  of  its  invalidity;  and  unless 
it  clearly  appears  that  it  is  contrariant  to 
the  constitution  then  there  is  reasonable 
doubt  of  its  invalidity,  and  it  should  be  sus- 
tained and  enforced."  Bridges  v.  Shallcross, 
6  W.  Va.  602,  574;  Slack  v.  Jacob,  8  W. 
Va.  612;  Bridge  Co.  v.  County  Court,  41  W. 
Va.  658,  24  S.  E.  1002;  Mackin  v.  County 
Court,  38  W.  Va.  338,  18  S.  B.  632;  Roby 
v.  Sheppard,  42  W.  Va.  286,  26  S.  E.  278; 
Duncan  v.  B.  ft  O.  R.  R.  Co.,  68  W.  Va.  293, 
69  S.  E.  1004. 

The  provision  of  the  constitution  is,  "no 
law  shall  be  revived,  or  amended,  by  refer- 
ence to  its  title  only."  It  is  not  claimed 
that  section  11  of  the  charter  act  is  a  re- 
vival or  an  amendment  by  reference  to  its 
title  of  the  general  law  In  force  on  March 
10,  1891.  Of  course  its  provisions  are,  by 
the  charter  reference,  made  applicable  to 
municipal  elections  in  the  City  of  Sisters- 
vllle, and  so  far  as  repealed  by  the  act  of 
March  11,  1891,  the  charter  act  operated 
by  adoption  as  a  revivor  for  municipal  pur- 
poses, but  the  charter  act  in  no  sense  re- 
vived or  amended  the  general  law;  it 
amounted  to  revival  only  in  this  limited 
sense,  and  not  to  the  extent  we  think  which 
the  constitution  was  intended  to  prohibit. 
Shields  v.  Bennett,  8  W.  Va.  74,  much  re- 
lied upon  by  respondents,  involved  a  gen- 
eral law.  The  point  we  have  here  was 
not  involved  or  decided  in  that  case,  and 
it  can  have  only  general  application.  And 
Lehman  v.  McBride,  15  Ohio  St  602,  and 
other  cases  cited  and  relied  upon  will  be 
found  on  examination  to  be  cases  of  like 
character. 

Besides,  section  11  of  said  charter  act 
does  more  than  merely  refer  to  the  former 
general  law  of  elections.  It  provides  that 
the  election  shall  be  by  ballot  that  the 
voter  shall  be  left  free  to  vote  by  open  or 
secret  ballot  as  he  may  elect  Other  sec- 
tions of  the  statute  provide  what  officers  of 
the  municipality  shall  be  elected  under  the 
charter.  Section  11  simply  adopts  by  refer- 
ence the  prior  general  law  and  prescribes 
it  as  the  mode  or  method  of  conducting 
elections.    The  old  and  more  simple  method 
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of  conducting  elections  was  for  some  rea- 
son preferred  to  the  more  cumbersome  or 
Australian  ballot  law,  provided  by  the  subse- 
quent general  act  Reference  statutes  of 
this  kind  are  frequently  resorted  to;  many 
of  them  will  be  found  in  our  own  code.  It 
is  done  where  not  specifically  inhibited  by 
the  organic  law  to  avoid  encumbering  legis- 
lation with  unnecessary  prolixity.  "It  is 
generally  held  that  if  an  act  is  complete  in 
itself,  it  may  adopt  rules  of  construction 
or  modes  of  procedure  for  carrying  out  its 
provisions  by  reference  to  other  statutes, 
whether  or  not  this  provision  is  contained 
in  the  constitution;  and  such  adoption  by 
reference  may  include  references  to  local 
as  well  as  general  laws.  Statutes  of  this 
character  are  known  as  reference  statutes." 
26  Am.  &  Eng.  Ency.  Law,  711.  In  Schwenke 
v.  Union  IX  &  R.  R.  Co.,  7  Colo.  512,  4  Pac. 
905,  it  is  held,  that  "A  local  and  special 
statute,  which  adopts,  by  reference,  provi- 
sions relating  to  procedure  from  an  existing 
general  law,  is  not  necessarily  abrogated  or 
affected  by  the  subsequent  repeal  of  the 
act  containing  the  provisions  adopted." 
Speaking  of  the  act  Involved  In  that  case, 
the  court  at  page  514  of  7  Colo.,  at  page 
906  of  4  Pac.  says:  "This  act  [Act  July  1, 
1864,  c.  205,  13  Stat.  343]  is  not,  as  claimed, 
an  amendment  of  the  law  of  1844  [Act  May 
23,  1844,  c.  17,  5  Stat  657];  Jt  is  'An  act 
for  the'  relief  of  the  citizens  of  Denver,  In 
the  territory  of  Colorado.'  It  is  local  and 
special;  it  was  intended  to  relieve  the  In- 
habitants of  a  particular  locality  from  an 
inconvenience  or  disability  existing  under 
the  general  law,  and  confer  upon  them  cer- 
tain privileges  not  bestowed  thereby.  This 
important  and  .controlling  purpose  was  at- 
tained-by  the  very  language  of  the  statute 
itself;  so  far  it  was  in  no  way  dependent 
upon  the  general  town  site  law  of  1844." 

In  New  Jersey  one  of  the  provisions  of 
the  constitution  is:  "No  act  shall  be  passed 
which  shall  provide  that  any  existing  law 
or  any  part  thereof  shall  be  made  or  deemed 
a  part  of  the  act,  or  which  shall  enact  that 
any  existing  law  or  any  part  thereof  shall 
be  applicable  except  by  Inserting  it  in  such 
act"  [Amendments,  art.  4,  f  7,  par.  4]  Not- 
withstanding this  drastic  provision  of  the 
Constitution  the  Supreme  Court  of  that 
state  in  Campbell  v.  Board  of  Pharmacy, 
45  N.  J.  Law,  241,  held,  that  an  act  of  the 
legislature,  complete  and  perfect  in  Itself, 
and  the  purpose,  meaning  and  full  scope  of 
which  was  apparent  on  its  face,  is  not  in- 
valid, though  it  may  provide  for  actions  or 
means  for  carrying  its  provisions  into  effect 
by  reference  to  a  course  of  procedure  estab- 
lished by  other  acts  of  the  legislature.  See 
also  Christie  v.  Bayonne,  48  N.  J.  Law,  407, 
409,  5  Atl.  805.  And  the  court  in  Campbell  v. 
Board,  supra,  referring  to  this  constitution- 
al provision,  at  page  246  of  45  N.  J. 
Law,  says:  "The  constitutional  provision  in 
question,   and   that   which   forbids   the   re- 


vival or  amendment  of  a  law  by  reference 
to  its  title  only,  were  designed  for  the  sup- 
pression of  deceptive  and  fraudulent  legis- 
lation, the  purpose  and  meaning  of  which 
could  not  be  discovered  either  by  the  legis- 
lature or  the  public  without  an  examination 
of  and  a  comparison  with  other  statutes. 
Neither  of  these  provisions  were  designed 
to  obstruct  or  embarrass  legislation.  Both 
were  Intended  only  as  a  means  to  secure  a 
fair  and  intelligent  exercise  of  the  law- 
making power."  In  the  case  of  In  re  Haynes, 
54  N.  J.  Law,  6,  22  Atl.  923,  it  was  held, 
that  an  act  altering  the  mode  of  appointing  a 
board  of  municipal  officers,  removing  them 
from  office,  and  which  declared  that  the 
newly  appointed  officers  should  have  the 
same  statutory  power,  possessed  by  their 
predecessors,  was  not  in  conflict  with  the 
provision  of  the  constitution  referred  to. 
And  in  Bradley  &  Currier  Co.  v.  Loving, 
54  N.  J.  Law,  227,  23  Atl.  685,  the  second 
point  of  the  syllabus  is:  "Nor  is  a  clause 
declaring  that  a  provision  in  an  earlier  law 
shall  be  applicable,  without  a  recital  of 
such  provision,  In  all  cases,  unconstitution- 
al." The  point  of  the  syllabus  In  that  case 
was  made  applicable  to  a  supplemental  stat- 
ute, which  referred  to  the  primary  act  for 
the  purpose  of  defining  its  own  subject 

But  we  have  law  still  more  applicable  to 
the  concrete  case  presented  here.  In  1 
Lewis,  Sutherland  on  Stat  Const.  |  242,  it 
is  said:  'The  constitutional  provision  now 
under  consideration  usually  provides  that 
no  law  shall  be  amended  or  revived  by  refer- 
ence to  Its  title,  and  requires  the  act  re- 
vived to  be  set  out  and  published  at  length. 
Few  cases  have  arisen  on  this  branch  of 
the  provision.  It  has  been  held  that  a  re- 
pealed act  is  not  revived,  in  the  constitu- 
tional sense,  when  its  provisions  are  adopt- 
ed by  another  act  for  the  purposes  of  the 
latter  act  only."  The  principal  case  cited  by 
Mr.  Sutherland  is  State  v.  Green,  36  Fla. 
154,  18  South.  334.  Point  9  of  the  syllabus 
in  that  case  is  a  comprehensive  statement 
of  the  facts,  particularly  applicable  here: 
"The  provision  in  section  152  of  the  act 
(chapter  4513,  Acts  1895),  that  the  first  elec- 
tion thereunder  should  be  held  on  the  first 
Tuesday  in.  June,  1895,  and  biennially  there- 
after on  the  same  day,  and  that  the  elec- 
tion should  be  held  under  the  general-  law 
governing  state  elections  existing  at  the 
last  state  election,  is  not  in  conflict  with  the 
constitutional  provision  (section  16,  art  3) 
that  no  law  shall  be  amended  or  revised  by 
reference  to  its  title  only,  but  in  such  case 
the  act  as  revised,  or  section  as  amended, 
shall  be  re-enacted  and  published  at  length." 
The  contention  in  that  case  as  in  the  case 
at  bar,  was,  that  the  act  in  question  sought 
to  revive  by  reference  only  a  prior  act 
which  had  been  repealed.  The  word  in  the 
Florida  constitution  is  "revised,"  in  our  con- 
stitution "revived."  In  answer  to  this  con- 
tention the  court  in  that  case  at  page  180  of 
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36  Fla,  and  at  page  388  of  18  South,  ob- 
serves, "it  was  neither  the  purpose  nor  the 
effect  of  the  act  In  question  to  amend  or  re- 
vive the  election  law  in  force  at  the  preced- 
ing state  election,  but  simply  to  adopt  the 
provisions  of  that  law  as  the  rule  for  the 
government  of  the  municipal  election  under 
the  act" 

Two  other  cases  are  cited  by  Mr.  Suther- 
land in  a  foot  note,  namely,  Stewart  v.  State, 
100  Ala.  1,  13  South.  943,  and/  Miller  v. 
Berry,  101  Ala.  031,  14  South.  655.  These 
decisions  may  appear  to  assert  the  contrary 
proposition,  but  if  so  they  are  not  in  accord 
with  subsequent  decisions  of  that  court 
The  word  in  the  constitution  of  that  state, 
as  in  this  state,  la  "revived."  In  Railway 
Go.  v.  Land  Co.,  114  Ala.  70,  21  South.  314, 
the  act  in  question  provided  that  street  rail- 
road companies  might  condemn  rights  of 
way  and  take  possession  thereof  on  paying 
just  compensation  "in  the  same  manner  as 
now  provided  by  law  for  taking  private  prop- 
erty for  railroad  and  other  public  uses  in 
article  2,  chapter  17,  title  2,  part  8  of  the 
Code  [Acts  1886-87,  p.  122]."  It  was  held 
that  this  act  was  not  Interdicted  by  the  pro- 
vision of  the  constitution.  The  judge  writing 
the  opinion  in  that  case  was  of  a  different 
opinion,  he  said,  for  reasons  given  by  him  in 
Stewart  v.  Com.,  82  Ala.  209,  2  South.  270, 
but  his  associates,  upon  the  authority  of 
State  v.  Rogers,  107  Ala.  444,  19  South.  909, 
32  L.  R.  A.  520,  held  the  contrary.  The  doc- 
trine of  the  latter  case  was  re-afflrmed  by 
that  court  in  Cobb  v.  Vary,  120  Ala.  263,  24 
South.  442,  holding,  point. one  of  the  sylla- 
bus, that  "An  act  of  the  legislature,  which  is 
in  form  original,  and  is  in  itself  intelligible 
and  complete,  and  does  not,  either  in  its 
title  or  in  its  body,  appear  to  be  revisory  or 
amendatory  of  any  existing  law,  is  not  with- 
in the  inhibition  of  the  constitution,  that  'no 
law  shall  be  revived,  amended,  or  the  provi- 
sions thereof  extended  or  conferred  by  refer- 
ence to  the  title  only,'  etc.,  (Const  [1875] 
art.  4,  §  2);  and  this  is  true  where  such  act 
seeks  to  effectuate  the  rights  conferred,  by 
referring  to  certain  sections  of  the  Code  as 
furnishing  means  necessary  for  their  en- 
forcement" 

On  a  former  day  we  denied  the  peremp- 
tory writ,  we  now  file  this  opinion  giving 
our  reasons  for  doing  so. 


(70  W.  Va,  688) 

FETTY  t.  HUNTINGTON  LOAN  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(Syllabus  by  the  Court.) 

1.  Malicious  Prosecution  (§  42*)— Liabil- 
ity of  Corporation— Acts  of  Agent. 
A  corporation  is  liable  for  a  malicious 
prosecution  by  its  agent,  acting  within  the 
scope  of  his  employment  and  in  furtherance  of 
his    company's    business,    notwithstanding    the 


company  may  not  have  expressly  authorised  or 

ratified  his  act 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ||  83-86;    Dec   Dig. 

2.  Malicious  Prosecution  (H  15, 24,  32, 56*) 
—Want  of  Probable  Cause. 

Points  8,  10,  and  16  of  the  syllabus.  Vinol 
v.  Core,  18  W.  Va.  1,  approved  and  applied. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  f§  18,  49-55,  67,  68, 
112-116;   Dec  Dig.  ff  15,  24,  32,  56.*] 

3.  Assignments  (|  88*)— Malicious  Prose- 
cution (|  71*)—  Wages  —  Security  for 
Debt. 

A  contract,  purporting  to  be  a  sale  or 
transfer  of  waxes  due,  held  to  be  a  collateral 
security  for  a  loan;  and  whether  it  was  made 
with  intent  to  defraud  held  to  be  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  ||  135,  136;  Dec.  Dig.  I  88;*  Ma- 
licious Prosecution,  Cent  Dig.  ff  160-167;  Dec 
Dig.  |  71.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Myron  Fetty  against  the  Hunt* 
ington  Loan  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Wyatt  ft  Graham  and  C.  W.  Freeman,  all 
of  Huntington,  for  plaintiff  in  error.  Isbell 
ft  Perry,  of  Huntington,  for  defendant  in 
error. 

WILLIAMS,  J.  This  writ  of  error  brings 
up  for  review  a  judgment  for  $400  rendered 
against  defendant  a  corporation,  by  the  cir- 
cuit court  of  Cabell  county*  in  an  action  for 
malicious  prosecution.  ' 

[11  F.  L.  Doolittle,  defendant's  secretary, 
procured  the  arrest  of  plaintiff  upon  a  war- 
rant, Issued  by  a  justice  of  the  peace,  upon 
affidavit  charging  him  with  grand  larceny. 
At  the  preliminary  hearing  the  justice  dis- 
charged him,  and  there  was  no  Indictment 
found  against  him.  It  is  insisted  that  be- 
cause the  arrest  was  not  expressly  authorised 
or  ratified  by  the  corporation,  it  is  not  lia- 
ble; that  a  corporation  is  not  liable  for 
the  unauthorized  torts  of  its  agents.  Courts 
for  a  time,  held  different  views  on  this  ques- 
tion; some  holding  that  corporate  action,  au- 
thorizing or  approving  the  wrongful  act  was 
necessary  to  fix  liability.  But  some  of  the 
courts,  that  held  to  this  view  in  their  earlier 
decisions,  have  since  overruled  them,  and 
have  fallen  in  line  with  the  majority  of  the 
courts  of  the  different  states.  It  is  now  the 
generally  accepted  doctrine  that  a  corpora- 
tion is  liable  for  the  torts  of  its  agents,  com- 
mitted within  the  scope  of  his  employment 
in  the  same  manner  that  an  individual  prin- 
cipal Is  liable,  and  that  no  corporate  ac- 
tion is  necessary.  Goodspeed  v.  East  Had- 
dam  Bank,  22  Conn.  530,  58  Am.  Dec  439, 
decided  in  1853,  is  a  leading  case  on  this 
subject  and  has  generally  been  followed  by 
the  courts  throughout  this  country.  A  cor- 
poration is  liable  for  a  false  arrest  or  ma- 
licious prosecution,  procured  by  its  agent  in 
furtherance  of  the  company's  business,  and 
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within  the  scope  of  the  agent's  employment 
10  Cyc.  1216;  5  Thompson  on  Corp.  (2d  Ed.) 
I  5447;  Copley  v.  Sewing  Machine  Co.,  Fed. 
Cas.  No.  3,218;  Vance  v.  Railway  Co.,  32  N. 
J.  Law,  334,  00  Am.  Dec.  065;  Wheeless  v. 
Second  National  Bank,  1  Baxt  (Tenn.)  469, 
25  Am.  Rep.  783;  Railroad  Co.  v.  Qulgley, 
21  How.  209,  16  L.  Ed.  73;  Hussey  v.  Rail- 
road Co.,  98  N.  C.  34,  3  S.  E.  923,  2  Am. 
St  Rep.  312. 

"A  corporation  may  be  held  liable  for  a 
false  imprisonment  procured  by  the  wrong- 
ful acts  of  its  agents  and  servants  in  the 
course  of  their  employment  although  it  nei- 
ther authorized  nor  ratified  such  acts." 
Wheeler  ft  Wilson  Manf.  Co.  v.  Boyce,  36 
Kan.  350,  13  Pac.  609,  59  Am.  Rep.  571. 

[2]  It  is  insisted  that  plaintiff  failed  to 
prove  either  want  of  probable  cause  or 
malice,  and  that  the  court  erred  in  overrul- 
ing defendant's  motion  to  set  aside  the  ver- 
dict and  award  it  a  new  trial.  Want  of 
probable  cause  is  one  of  the  essential  grounds 
of  an  action  for  malicious  prosecution,  and, 
notwithstanding  it  Is  a  negative  proposition, 
the  burden  rests  upon  plaintiff  to  prove  it 
But  in  view  of  its  negative  character,  only 
slight  proof  is  required.  Vinol  v.  Core,  18 
W.  Va.  1;  26  Cyc.  86. 

That  plaintiff's  arrest  was  procured  upon 
complaint  made  by  defendant's  secretary, 
charging  him  with  a  felony,  is  admitted;  and 
his  discharge  is  proven  by  the  transcript 
from  the  justice's  docket  No  indictment 
was  made  by  a  grand  jury.  The  prosecution 
had  terminated.  Waldron  v.  Sperry,  53  W. 
Va.  116,  44  S.  ID.  283.  Plaintiff's  discharge 
by  the  justice  is  prima  fade  evidence  of 
the  want  of  probable  cause,  but  may  be  re- 
butted by  proof.  Vinol  v.  Core,  supra  (Syl. 
pt.  16);  Harper  v.  Harper,  49  W.  Va.  661, 
39  S.  E.  661. 

Malice  is  also  a  necessary  element  of  the 
action,  which  plaintiff  must  establish.  But 
being  a  matter  of  motive,  and,  therefore, 
difficult  to  prove  by  direct  evidence,  it  may 
be  inferred  from  want  of  probable  cause. 
Vinol  v.  Core,  supra  (Syl.  pt  10).  Malice 
is  a  comprehensive,  technical  term.  It  is 
not  confined  to  personal  hatred  or  ill  will, 
but  comprehends  any  unlawful  motive  or 
purpose;  as,  for  instance,  procuring  the  ar- 
rest of  a  party  on  a  criminal  warrant  for 
the  purpose  of  forcing  him  to  pay  a  debt 
and  not  for  the  purpose  of  punishing  him 
for  the  crime  charged.    26  Cyc.  50. 

In  the  summer  of  1906  plaintiff,  then  a 
boy  between  17  and  18  years  of  age,  was 
employed  by  the  American  Car  &  Foundry 
Company.  He  procured  loans  of  small  sums 
of  money  from  defendant  by  a  sale  to  it 
of  his  "time,"  or  wages  due  him,  as  follows, 
viz.:  On  the  11th  of  August,  $11;  on  the 
28th  of  August  13.50;  and  on  the  8th  of 
September,  $14.50.  The  form  of  contract 
which  plaintiff  was  required  to  sign,  and 
which   he   did   sign,   was   as   follows,   viz.: 


"Huntington,  W.  Va.,  September  8,  1906. 

"This  is  to  certify  that  I  the  undersigned, 
represent  to  and  agree  with  the  Huntington 
Loan  &  Surety  Company  as  follows: 

"1st  That  I  am  past  21  years  of  age. 

**2<L  That  for  value  received,  I  am  in- 
debted to  the  Huntington  Loan  ft  Surety 
Company  in  the  sum  of  $14.00  dollars  and 
fifty  cents. 

"3d.  That  I  am  employed  by  the  American 
Car  ft  Foundry  Company,  a  corporation,  and 
that  said  company  Is  indebted  to  me  in  a 
sum  sufficient  to  repay  the  Huntington  Loan 
&  Surety  Company  the  above-named  amount 

"4th.  That  I  have  irrevocably  assigned 
to  the  Huntington  Loan  ft  Surety  Company 
by  extended  order  the  amount  herein  before 
represented  to  be  due  or  hereafter  to  become 
due  me  by  the  above-named  corporation. 

"5th.  That  no  other  assignment  of  said 
wages  have  been  made  nor  will  be  made 
by  me,  nor  have  the  same  been  attached  or 
garnished  prior  to  the  above  date. 

"6th.  That  if  from  any  cause  an  amount 
exceeding  my  indebtedness  to  the  Hunting- 
ton Loan  ft  Surety  Company  be  paid  to 
them  by  the  above-named  corporation,  it  is 
agreed  that  said  amount  shall  be  refunded 
to  me  by  tbem,  unless  circumstances  other- 
wise prohibit  the  refunding  of  the  balance. 

"7th.  That  if  the  Huntington  Loan  ft  Sure- 
ty Company  is  put  to  any  trouble  in  collect- 
ing the  above-named  amount  I  hereby  agree 
to  pay  to  said  Huntington  Loan  ft  Surety 
Company  a  fee  not  to  exceed  $10.00  for  any 
act  or  thing  done  by  them  toward  the  collec- 
tion of  the  above-named  amount  and  the  fee 
to  be  charged  shall  be  optional  with  said 
Huntington  Loan  &  Surety  Company. 

"8th.  That  the  above  sum  of  money  is  ob- 
tained by  me  from  the  Huntington  Loan  ft 
Surety  Company  upon  the  representations 
above  made  by  me. 

"[Signed]    Myron  Fetty. 

"Endorser,   


<• 


Witness,  Grace  Staley." 

Accompanying  this,  there  was  also  a  writ- 
ten power  of  attorney,  which  plaintiff  exe- 
cuted to  William  Chaffln,  authorizing  him 
to  settle  plaintiff's  accounts  with  the  Ameri- 
can Car  ft  Foundry  Company,  and  to  receipt 
to  it  for  the  money  that  was  due  or  that 
might  become  due  him;  also  an  agreement  to 
pay  said  Chaffln  an  attorney's  fee,  not  to 
exceed  $15,  "for  any  act  performed"  in 
plaintiff's  behalf.  At  the  same  time  orders 
upon  the  American  Car  &  Foundry  Company 
were  given,  as  follows,  viz.: 

"Huntington,  W.  Va.,  9/8,  1906. 

"To  the  American  Car  &  Foundry  Company, 
a  Corporation: 

"For  value  received,  I,  the  undersigned, 
have  bargained,  transferred,  absolutely  sold 
and  conveyed  to  the  Huntington  Loan  ft 
Surety  Company  all  moneys  due  or  which 
may  hereafter  become  due  to  me  for  the 
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period  of  one  year  from  date.  Yon  are 
therefore  directed  to  pay  to  their  order 
all  moneys  due  or  which  may  hereafter  be- 
come due  me  during  said  period. 

"[Signed]    Myron  Fetty. 

"[Signed]    . 

"Witness,  Grace  Staley." 

Plaintiff  testifies  that  he  continued  to 
work  for  the  American  Car  &  Foundry  Com- 
pany until  about  the  15th  of  September,  1906, 
and  that  within  that  time  he  had  repaid  to 
defendant  company  between  $6  and  $7  of 
the  money  borrowed.  Defendant  did  not  no- 
tify the  American  Car  &  Foundry  Company 
that  it  held  assignments  for  plaintiff's  wa- 
ges, and  did  not  present  any  of  the  orders  to 
it,  for  acceptance  or  payment,  until  the  28th 
of  September,  and  after  it  had  learned  that 
plaintiff  had  ceased  to  work  for  that  com- 
pany. There  was  then  only  two  days'  wages 
to  his  credit,  for  which  there  was  due  him 
$3.     That  was  paid  to  defendant 

Obtaining  from  another  money,  by  false 
pretenses,  with  intent  to  defraud,  is  made 
larceny  by  statute.  Section  23,  c.  145,  Code 
1906.  And  the  obtaining  of  the  money  in 
the  manner  and  by  the  means  above  stated  is 
the  ground  of  the  complaint  on  which  plain- 
tiff was  arrested. 

On  the  day  of  the  trial  before  the  justice, 
B.  L.  Fetty,  plaintiff's  father,  and  J.  W.  Per- 
ry, as  surety,  gave  their  note  to  defendant 
company  for  $18.50,  in  settlement  of  the  bal- 
ance which  plaintiff  owed  to  defendant  De- 
fendant's agent  must  hare  known,  at  the 
time  he  made  complaint  before  the  justice, 
that  plaintiff  was  not  guilty  of  a  felony. 
Why,  then,  did  he  make  the  charge  as  he 
did?  He  was  both  secretary  and  manager 
of  defendant's  business  at  the  time  he  made 
the  complaint  But  are  the  facts  and  circum- 
stances sufficient  to  justify  a  reasonable  be- 
lief that  plaintiff  was  guilty  bt  obtaining  a 
less  sum  than  $20  by  false  pretenses  and 
with  intent  to  defraud?  This  question  must 
be  answered  from  defendant's  standpoint. 
Porter  v.  Mack,  50  W.  Va.  581,  40  S.  B.  459; 
Scott  v.  Shelor,  28  Grat  (Va.)  891.  What  ef- 
fect would  be  produced  on  a  reasonable  mind 
by  the  facts  which  defendant's  agent  knew? 
If  they  are  such  as  to  induce  belief  of  guilt, 
then  there  was  probable  cause;  otherwise, 
not.  Porter  v.  Mack,  supra.  If  the  facts 
are  admitted,  or  if  they  are  proven  and  not 
denied,  then  whether  they  are  sufficient  to 
show  want  of  probable  cause  is  a  question 
of  law.  But  if  the  facts  depend  upon  con- 
flicting testimony,  the  question  is  one  of  mix- 
ed law  and  fact,  and  must  be  decided  by 
the  jury.  Vinol  v.  Core,  supra  (Syl.  pt  8). 
Therefore;  in  considering  the  question,  we 
must  regard  those  facts  as  proven  which  tend 
to  show  want  of  probable  cause,  if  there  is 
sufficient  testimony  to  prove  them,  because 
the  jury's  verdict  is  a  finding  of  such  facts. 
The  error  complained  of  is  the  refusal  of  the 
court  to  set  aside  the  verdict  The  jury's 
finding  of  facts,  depending  on  conflicting  tes- 


timony, must  have  its  proper  weight  with 
the  court  On  this  question  the  character 
and  the  language  of  the  contract  on  which 
the  money  was  obtained  is  important  It 
states,  in  reference  to  plaintiffs  age,  that  he 
is  21  years  old.  But  at  that  time  he  was  in 
fact  only  a  little  over  17.  He  testified  at 
the  trial  of  this  case,  on  the  29th  of  April, 
1909,  that  he  would  be  20  years  old  in  the 
following  October,  and  he  got  the  money  in 
August  and  September,  1906.  Whether  his 
appearance  was  such  as  would  likely  cause 
another  to  believe  he  was  21  years  old,  or 
whether  the  statement  in  the  written  con- 
tract was  made  to  deceive,  and  did  actually 
deceive,  defendant's  agent  were  questions 
for  the  jury,  and  they  have.  In  effect  an- 
swered them  in  the  negative.  The  contract 
was  according  to  a  printed  form  which  de- 
fendant used  in  its  business.  It  was  not 
read  to  plaintiff,  and  it  does  not  appear  that 
he  read  it  before  signing  it  Therefore  the 
jury  may  have  believed  that  he  did  not  know 
that  he  was  falsely  certifying  to  his  age. 

Again,  the  contract  certifies  that  the  Amer- 
ican Car   &  Foundry   Company,   by  whom 
plaintiff  was  employed,  was  Indebted  to  him 
in  a  sum  sufficient  to  repay  defendant  the 
amount  named  in  the  paper.    But  was  this 
statement  made  for  the  purpose  of  deceiving, 
and  did  it  in  fact  deceive,  defendant's  agent? 
It  seems  not    If  the  defendant  regarded  the 
contract  as  an  assignment  to  it  of  $14.50  of 
money  which  was  at  that  time  owing  by  the 
American  Car  &  Foundry  Company  to  plain- 
tiff, and  if  it  relied  upon  the  representation 
that  so  much  money  was  at  that  time  actual- 
ly due  plaintiff,  and  was  thereby  induced  to 
lend  him  money,   why  did  the  very  next 
clause  of  the  contract  take  an  assignment  of 
"moneys  thereafter  to  become  due"?    And 
why  did  the  order  to  the  American  Car  & 
Foundry  Company  direct  it  to  pay  to   de- 
fendant all   moneys  due  and  thereafter  to 
become  due  to  plaintiff  for  the  period  of 
one  year  from  that  date?   Another  significant 
fact  which  tends  to  show  that  defendant  dKl 
not  rely  upon  the  representation  that  plain- 
tiff had  enough  money  to  his  credit  at  that 
time,  to  repay  the  money  borrowed,  is  that 
defendant  did  not  file  any  of  the  orders  with 
the  American  Car  &  Foundry  Company  un- 
til the  28th  day  of  September,  after  it  had 
learned  that  plaintiff  had  ceased  to  work  for 
that  company.    True,  at  that  time,  he  had 
but  $3  to  his  credit  at  the  company's  office, 
and  that  is  all  that  defendant  got  upon  the 
order.    That  does  not  prove  that  plaintiff 
made  a  false  representation  as  to  the  amount 
due  him,  or  that  defendant  would  hot  have 
gotten  its  money  if  it  had  presented  the  or- 
ders   Immediately    after    they    were    given. 
Moreover,  plaintiff  testified  that  at  the  time 
he  gave  the  orders,  he  had  enough  money 
then  due  him  to  repay  the  loan;    and  this 
testimony  seems  not  to  be  denied.     He  also 
testifies  that  he  repaid  defendant  between  $6 
and  $7.    True,  the  paymaster  for  the  Amer- 
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lean  Car  &  Foundry  Company  testified  that 
plaintiff's  name  did  not  appear  on  the  com- 
pany's books  after  September  1st.  But  it 
does  not  appear  what  day  of  the  month  was 
pay  day,  or  that  the  names  of  the  workmen 
were  noted  on  the  records  of  the  company 
except  on  pay  day.  Hence  plaintiff's  testi- 
mony may  be  reconciled  with  that  of  the 
paymaster.  He  may  have  worked  until  as 
late  as  September  15th,  and  still  his  name 
may  not  have  appeared  on  the  pay  roll.  But, 
like  other  facts  in  the  case,  this  was  a  jury 
question. 

[3]  On  the  order  for  $14.50  plaintiff  receiv- 
ed $13.  The  order  was  discounted  $1.50, 
which  Is  equivalent  to  about  two  years'  inter- 
est, at  6  per  centum  per  annum,  or  one  year's 
interest  at  12  per  centum.  All  the  above  enu- 
merated facts  and  circumstances  were  suffi- 
cient to  warrant  the  jury  in  believing  that 
the  representations,  as  to  plaintiff's  age  and 
as  to  the  amount  of  money  due  him,  set  out 
in  the  printed  form  of  agreement,  were  not 
made  with  Intent  to  defraud  defendant,  and 
that  they  did  not  in  fact  deceive  its  agent 
Instead  of  being  Intended  as  a  transfer  of 
wages  then  due,  the  transaction  seems  to 
have  been  really  designed  to  operate  as  a  se- 
curity for  a  loan  of  money,  to  be  repaid  at 
some  future  time.  Otherwise,  there  is  no 
explanation  for  defendant's  delay  in  present- 
ing the  orders  to  the  American  Car  &  Foun- 
dry Company  until  after  it  had  learned  that 
plaintiff  had  ceased  to  work  for  that  com- 
pany. Why  he  quit  work  does  not  appear. 
That  he  did  it  to  avoid  his  contract  with  de- 
fendant is  certainly  not  proven.  Mr.  Doo- 
little  testified  that  plaintiff  "was  to  pay  be- 
fore he  borrowed  again."  What  does  this 
mean,  if  plaintiff  was  not  given  the  right  to 
draw  his  wages,  after  he  had  given  the  as- 
signment? How,  otherwise,  could  he  pay 
what  he  had  borrowed? 

To  hold  that  defendant  regarded  the  con- 
tract as  an  assignment  of  so  much  of  plain- 
tiff's wages  as  were  then  stated  to  be  due, 
which  gave  plaintiff  no  right  thereafter  to 
draw  such  wages,  would  necessarily  be  to 
take  a  very  uncharitable  view  of  defendant's 
business.  It  wtfuld  mean  that  It  was  exact- 
ing usury  to  an  enormous  extent  Why 
should  plaintiff  be  willing  to  accept  $13  for 
$14.50  of  wages,  if  that  amount  of  money 
was  due  him  from  the  American  Car  &  Foun- 
dry Company,  and  was  Intended  to  be  trans- 
ferred to  defendant  Immediately?  That  the 
parties  so  understood  the  contract  is  wholly 
Inconsistent  with  the  subsequent  conduct  of 
defendant's  agent,  at  least,  until  he  caused 
plaintiff's  arrest  The  purposes  for  which 
defendant  was  incorporated  do  not  appear. 
But  that  it  Is  in  the  business  of  lending  mon- 
ey Is  suggested  by  its  name,  and  that  it  is 
doing  so  for  a  profit  Is  shown  by  the  facts 
In  this  case. 

After  plaintiff  had  ceased  to  work  for  the 
American  Car  &  Foundry  Company,  he  got 


a  job  on  a  sawmill  in  Logan  county.  De- 
fendant says  it  was  a  long  time  before  it 
could  ascertain  where  he  was,  and  that  It 
was  under  the  belief  that  he  left  the  county, 
and  secreted  himself,  to  avoid  the  payment 
of  its  debt.  Defendant's  agents,  F.  L.  Doo- 
little  and  C.  C.  Curtis,  testified  that  they 
made  inquiries  concerning  his  whereabouts, 
and  were  unable  to  locate  him  for  about  two 
years.  But  they  made  no  inquiry  of  plain- 
tiff's family  until  a  short  time  before  plain- 
tiff was  arrested,  when  Curtis  first  inquired 
of  plaintiff's  father,  and  was  told  where  he 
was.  If  they  had  Inquired  of  the  boy's  fa- 
ther sooner,  they  might  have  located  him 
sooner.  His  absence  from  the  county  was 
not  sufficient  to  induce  belief  in  a  reasonable 
mind  that  he  had  procured  the  loan  fraudu- 
lently. It  does  not  appear  why  he  quit  work 
at  the  American  Car  &  Foundry  Company, 
or  why  he  went  to  work  in  Logan  county. 
He  may  have  been  discharged  by  the  Ameri- 
can Car  &  Foundry  Company,  and  sought 
work  elsewhere. 

It  Is  insisted  that  defendant  is  a  different 
corporation  from  the  one  that  made  the  loan, 
and  that,  therefore,  It  Is  not  liable.  The 
Huntington  Loan  &  Surety  Company  was  a 
corporation  chartered  under  the  laws  of  Ari- 
zona. But  on  January  1,  1907,  defendant 
company  was  chartered  under  the  laws  of 
West  Virginia,  and  took  over  the  business  of 
the  old  company,  including  the  debt  owing 
by  plaintiff.  F.  L.  Doolittle  was,  successive- 
ly, secretary  and  manager  for  both  com- 
panies. He  testifies  that  at  the  time  he 
swore  out  the  warrant  for  plaintiff's  arrest 
he  was  acting  for  defendant  company. 
Therefore  the  act,  being  performed  for  this 
company,  and  being  within  the  scope  of  the 
agent's  employment,  would  certainly  make 
defendant  liable,  according  to  the  authori- 
ties cited  in  the  first  part  of  this  opinion. 
The  debt  which  plaintiff  owed  the  old  com- 
pany was,  at  the  time  plaintiff  was  arrested, 
the  property  of  defendant 

The  foregoing  opinion  practically  disposes 
of  the  assignments  relating  to  the  giving  of 
plaintiff's  instructions  Nos.  2  and  3,  and  to 
the  refusal  to  give  defendant's  instruction 
No.  1,  which  was  a  peremptory  one  to  find 
for  the  defendant,  and  the  judgment  will  be 
affirmed. 

(70  W.  Va.  752) 

ROSENTHAL  et  al.  v.  FOX  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(Syllabus  by  the  Court.) 

1.  New  Trial  (§  65*)— Grounds— Discretion 
op  Court. 

The  trial  court  cannot  properly  set  aside  a 
verdict  and  grant  a  new  trial  when  it  has  com- 
mitted no  error  to  the  prejudice  of  the  party 
against   which   the    verdict    was    rendered   and 
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when  the  verdict  Is  not  plainly  contrary  to  law 
and  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §  130 ;    Dec.  Dig.  |  65.*] 

2.  Judgment  (§  126*)  —  Office  Judgment- 
Inquiry  of  Damages. 

An  inquiry  of  damages  is  requisite  in  an 
action  based  on  a  writing  for  the  payment  of 
money  which  by  its  terms  does  not  ascertain 
the  amount  to  be  paid  thereunder.  Code  1906, 
c.  125,  §  45,  does  not  refer  to  writings  in  which 
the  amount  to  be  paid  is  undetermined. 

[Ed.  Note.— For  other  cases,  see  Judgment* 
Cent.  Dig.  §§  228-230;    Dec  Dig.  §  126.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Samuel  Rosenthal  and  another, 
partners,  against  Sam  Fox  and  another. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Reversed  and  rendered. 

W.  K.  Cowden,  of  Huntington,  for  plain- 
tiffs in  error. 


ROBINSON,  J.  [1]  An  examination  of  the 
record  discloses  no  error  committed  at  the 
trial  to  the  prejudice  of  the  defendants.  Nor 
does  it  show  the  verdict  found  by  the  jury 
fn  -favor  of  the  plaintiffs  to  be  contrary  to 
law  and  the  evidence.  Therefore,  the  order 
of  the  trial  court  setting  aside  the  verdict 
and  granting  a  new  trial  Is  not  justified. 
Robinson  v.  Eistler,  62  W.  Va.  489,  59  S.  B. 
505.  By  a  fair  and  proper  submission  of  the 
case,  the  plaintiffs  obtained  a  verdict  on 
which  they  should  nave  had  judgment  The 
order  denying  them  that  right  Is  not  war- 


ranted by  the  record.  The  court  at  the  trial 
properly  applied  the  written  contract  on 
which  the  action  Is  based.  The  legal  conse- 
quence of  that  writing  is  so  clear  and  simple 
that  It  deserves  no  discussion  here. 

[2]  The  office  judgment  in  this  case  was 
properly  set  aside  by  counter  affidavit  filed  at 
a  term  subsequent  to  the  one  following  the 
entry  of  that  office  judgment.  An  Inquiry 
of  damages  was  demanded.  "It  is  only  In 
actions  wherein  no  writ  of  inquiry  Is  requi- 
site that  office  judgment  becomes  final  so  as 
to  bar  counter  affidavit  and  plea  at  a  subse- 
quent term."  Gray  v.  ManHn,  69  W.  Va. 
544,  72  S.  B.  648.  True,  the  action  Is  based 
on  a  writing  for  the  payment  of  money.  Code 
1906,  c.  125,  |  45.  But  that  writing  la  not  for 
a  definite  or  ascertained  amount.  It  is  a 
guaranty  to  pay  as  much  as  may  be  found 
due,  not  exceeding  four  hundred  dollars.  It 
Is  like  a  bond  with  collateral  condition.  The 
statute  cited  does  not  mean  this  kind  of 
writing  for  the  payment  of  money.  That 
statute  refers  to  a  writing  for  the  payment 
of  an  ascertained  amount .  If  the  amount  to 
be  paid  under  a  writing  on  which  action  Is 
based  is  not  definitely  settled  by  its  terms, 
the  amount  must  be  ascertained  by  an  in- 
quiry of  damages.  4  Minor's  Inst  (3d  Ed.) 
724;  James  River,  etc.,  Co.  v.  Lee,  16  Grat 
(Va.)  424;  Assurance  Co.  v.  Bverhart,  88  Va. 
952,  14  S.  B.  836. 

The  order  setting  aside  the  verdict  and 
granting  a  new  trial  will  be  reversed  and 
judgment  entered  here  on  the  verdict 
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(159  N.  C.  168) 

RIPLEY  v.  ARMSTRONG. 

(Supreme  Court  of  North  Carolina.    May  22, 

1912.) 

1.  Wills  (|  108*)— Execution  —  Sucticibn- 

CY. 

A  finding  that  testatrix,  "holding  the  in- 
strument in  her  hands  with  her  name  written 
at  the  bottom,  acknowledged  and  declared  the 
same  to  be  her  last  will  ana  testament,  that  the 
same  had  been  signed  by  her,  that  she  then  and 
there  requested  the  witnesses  to  sign  the  in- 
strument, which  they  did  in  her  presence  and 
at  her  request  as  witnesses,"  shows  a  valid 
execution  of  the    wOL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f|  249-258;   Dec.  Dig.  |  10a«] 

2.  Trusts    (§    191*)  —  Sal*    by    Tbttstbb  — 
Poweb-— Construction  of  Will. 

A  will,  giving  testatrix's  property  to  her 
husband  "to  use  as  he  thinks  best  for  the 
maintenance  of  our  children,"  made  him  a  trus- 
tee with  power  to  sell  and  convey  in  fee  simple; 
it  appearing  to  be  necessary  to  sell  the  land  to 
obtain  means  for  the  children's  maintenance. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  |  243;  Dec.  Dig.  §  191.»] 

8.  Wills  (f  441*)— Construction. 

A  will  should  be  construed  to  ascertain 
testator's  intention  from  the  language  used  by 
him  in  the  light  of  his  condition,  that  of  his 
family,  and  all  the  attendant  circumstances. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  958;   Dec  Dig.  §  441.*] 

Appeal  from  Superior  Court,  Henderson 
County;  Foushee,  Judge. 

Action  by  J.  H.  Ripley  against  T.  H. 
Armstrong.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Smith.  Shipman  &  Justice,  for  appellant 
Michael  Schenck,  for  appellee. 

CLARE,  C.  J.  The  plaintiff  contracted  to 
sell  a  tract  of  17%  acres  to  the  defendant, 
who  now  refuses  to  pay  for  the  same  upon 
the  ground  that  the  plaintiff  cannot  exe- 
cute a  good  title.  The  plaintiff  acquired 
title  under  the  will  of  his  wife. 

[1]  Two  questions  are  presented  on  this 
appeal.  .  It  appears  in  the  probate  of  the 
will  that  the  testatrix,  "holding  the  in- 
strument in  her  hands,  with  her  name 
written  at  the  bottom,  acknowledged  and 
declared  the  same  to  be  her  last  will  and 
testament,  that  the  same  had  been  signed 
by  her,  that  she  then  and  there  requested 
the  witnesses  to  sign  the  instrument,  which 
they  did  in  her  presence  and  at  her  request 
as  witnesses."  This  was  sufficient  Eelbeck 
v.  Granberry,  3  N.  C.  233;  Bateman  v. 
Mariner,  5  N.  C.  176.  This  acknowledgment 
was  of  the  same  effect  as  if  the  testatrix 
had  signed  in  the  presence  of  the  witness- 
es, which  indeed  the  statute  does  not  re- 
quire. In  re  Herring,  152  N.  C.  260,  67  S. 
E.  570. 

[2,  3]  The  provision  in  the  will  in  contro- 
versy is  as  follows:  "I  give  and  bequeath 
to  my  beloved  husband  J  H  Ripley  all 
my  real  estate  consisting  of  land  houses  and 
whatsoever  it  may  be  in  Hendersonvllle  N 
C   or   wheresoever   it   may   be   found  also 


all  my  personal  property  to  use  as  he  thinks 
best  for  the  maintenance  of  our  children." 
Upon  this  language,  especially  taken  in  con- 
nection with  the  attendant  circumstances, 
we  are  of  opinion  that  the  plaintiff  took 
as  trustee  with  power  under  the  will  to  sell 
and  convey  the  property  in  fee  simple.  The 
primary  purpose  in  construing  a  will  is  to 
ascertain  the  Intention  of  the  testator  from 
the  language  used  by  him.-  In  ascertaining 
such  intention  It  Is  competent  to  consider 
the  condition  of  the  testator  and  family 
and  all  the  attendant  circumstances.  Parks 
v.  Robinson,  188  N.  C.  269,  50  S.  E.  649.  In 
Crawford  v.  Wearn,  115  N.  C.  540,  20  S.  E. 
724,  it  was  held  that  the  "power  to  invest 
or  use"  conferred  upon  life  tenant  the  pow- 
er to  convey  in  fee  simple. 

It  appears  upon  the  "facts  agreed"  in 
this  case  that  the  testatrix  had  executed 
mortgages  upon  the  land  described,  aggre- 
gating $2,200,  which  were  unpaid  and  a  lien 
upon  her  land  at  the  time  of  her  death, 
and  that  she  left  no  fund  or  personalty 
with  which  to  liquidate  said  indebtedness; 
that  the  land  Is  not  valuable  for  agricultur- 
al purposes,  and  it  la  without  improve- 
ments thereupon,  except  a  cottage,  and  no 
income  can  be  derived  from  the  land  suf- 
ficient to  maintain  the  family  of  four  chil- 
dren who  survived  her  except  by  a  sale; 
that  it  was  necessary  for  the  plaintiff  to 
sell  the  land  to  obtain  means  of  mainte- 
nance for  the  children.  Upon  these  facts  it 
is  placed  beyond  reasonable  doubt  that  the 
intention  and  meaning  of  the  testatrix  was 
to  vest  the  husband  with  authority  to  sell 
said  land,  and  that  he  can  make  a  good 
title  in  fee  thereto. 

Upon  the  case  agreed  the  judgment  must 
be  reversed. 

(169  N.  C.  151) 

SMITH  v.  MORGANTON  ICE  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    May  16, 

1912.) 

1.  Monopolies  (5  28*)— Restraint  of  Tbadk 
—Statutes. 

Laws  1911,  c.  167,  amending  Laws  1907, 
c.  218  (Revisal  1908,  §  3028a,  subd.  b),  makes 
it  unlawful  for  any  person  to  willfully  injure, 
or  attempt  to  injure  or  destroy,  the  business 
of  any  opponent,  in  order  to  fix  the  price  of 
anything  of  value  by  removing  competition,  by 
circulating  false  reports  tending  to  damage  the 
credit  of  a  rival,  and  provides  in  subdivisions 
"a"  and  •ic,,-"h"  that  it  shall  be  unlawful  to 
sell  on  condition  that  purchasers  shall  not  deal 
with  competitors,  to  destroy  a  rival's  business 
by  lowering  prices,  to  raise  prices  to  increase 
profit  after  a  rival  is  destroyed,  to  differentiate 
in  prices  with  intent  to  injure  the  business  of 
another,  to  agree  not  to  buy  or  sell  in  certain 
territory  with  intent  to  prevent  competition, 
to  conspire  to  keep  down  or  put  up  prices,  and 
to  solicit  trade  by  means  of  false  statements. 
Held,  that  threats  by  one  ice  company  that  it 
would  sell  ice  in  a  town  of  a  second  ice  com- 
pany, if  that  company  continued  to  supply  ice 
to  a  rival  in  its  town,  are  not  prohibited. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent.  Dig.  §  18;  Dec.  Dig.  §  28.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No  Series  &  Rep'r  indexes 
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2.  Monopolies  (|  10*)  —  Statutory  Provi- 
sions. 

Laws  1911,  c.  167,  amending  Laws  1907,  c. 
218  (Revisal  1908,  §  3028a,  subd.  b),  which 
prohibited  certain  combinations  in  restraint  of 
trade,  does  not,  under  the  direct  provisions  of 
Revisal  1908,  §  2830,  affect  an  action  begun 
in  1909  for  a  cause  accruing  under  the'  prior 
act,  and  such  action  is  governed  either  under 
the  law  of  1907t  or  by  the  common  law;  both 
such  acts  declaring  the  common  law  to  be  still 
in  force  so  far  as  not  expressly  changed  by  the 
statutes. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent.  Dig.  §  9;  Dec.  Dig.  §  10.*] 

3.  Monopolies  (|  28*)— Trusts— Statutes- 
Violation. 

Under  Laws  1907;  c.  218  (Revisal  1908,  | 
3028a,  subd.  b),  making  it  unlawful  for  any 
person  to  directly  or  indirectly  willfully  in- 
jure the  business  of  an  opponent  with  the  in- 
tention of  fixing  prices  after  the  competition 
is  removed,  defendant  ice  company,  which  by 
threats  of  ruinous  competition  against  another 
ice  company  prevented  it  from  shipping  ice  to 
plaintiff,  was  liable,  regardless  of  whether  there 
was  a  contract  for  the  sale  of  the  ice,  if  the 
shipping  company  would  have  shipped  and  sold 
the  ice  to  plaintiff  but  for  defendant's  inter- 
ference. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent.  Dig.  §  18;  Dec.  Dig.  §  28.*] 

4.  Monopolies  (§  28*)— Trusts  — Actions  — 
Punitive  Damages. 

In  an  action  under  Laws  1907,  c.  218  (Re- 
visal 1908,  §  3028a.  subd.  b),  prohibiting  com- 
binations in  restraint  of  trade,  punitive  dam- 
ages are  properly  allowed  to  one  whose  con- 
tract with  defendant's  rival  was  broken  owing 
to  defendant's  interference,  where  defendant 
accomplished  his  wrongful  purpose  by  fraud  or 
malice  or  recklessness. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  §  18;   Dec.  Dig.  §  28.*] 

5.  Damages  (§  91*)— Exemplary  Damages— 
"Malice." 

For  the  purpose  of  determining  whether 
exemplary  damages  are  properly  allowed,  the 
word  "malice"  means  that  the  act  done  must 
have  been  without  right  or  justifiable  cause. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  193-201;  Dec.  Dig.  §  91.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4298-4304;    vol.  8,  pp.  7712,  7713.] 

6.  Trial    (§    296*)— Instructions— Cure   of 
Error. 

In  an  action  for  violation  of  Laws  1907,  c. 
218  (Revisal  1908,  §  3028a,  subd.  b),  prohibit- 
ing combinations  in  restraint  of  competition, 
an  erroneous  instruction  that  the  jury  could 
award  exemplary  damages  for  any  injury  that 
plaintiff  suffered  by  defendant's  interference 
with  his  business  in  attempting  to  fix  the  prices 
of  ice  at  a  certain  place  was  cured  by  another 
instruction  that  exemplary  damages  could  be 
allowed  only  in  case  of  malice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-713,  715,  716,  718;  Dec.  Dig.  § 
296.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Long,  Judge. 

Action  by  J.  M.  Smith  against  the  Mor- 
ganton  Ice  Company  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

M.  Silver  and  Avery  &  Ervin,  for  appel- 
lants.    John  T.  Perkins,  for  appellee. 


CLARK,  C.  J.  Though  this  state  enacted 
an  anti-trust  law  in  1889  (Laws  1889.  c. 
374),  this  case  Is  the  first  that  has  reached 
this  Court  in  which  it  has  been  attempted 
to  enforce  such  legislation  by  civil  action, 
and  none  has  so  .far  come  up  on  the  crim- 
inal side  of  the  docket  The  defendant  ice 
company  owned  an  ice  plant  in  Morganton. 
The  plaintiff  had  a  fresh  meat  market 
which  required  ice,  and  he  desired  to  deal 
in  ice.  The  defendants  procured  an  agree- 
ment with  the  deaf  and  dumb  school  in 
Morganton,  the  only  other  ice  plant  in  that 
town,  not  to  sell  ice  to  any  one.  They  then 
went  to  the  neighboring  towns  that  had  ice 
plants  and  procured  agreements  from  them 
not  to  ship  ice  to  Morganton  to  plaintiff  un- 
less he  would  agree  to  sell  at  a  minimum 
price  In  Morganton  of  50  cents  per  100 
pounds.  The  plaintiff  already  had  a  con- 
tract with  the  ice  company  in  Newton  to 
ship  him  all  the  ice  he  wished  at  .17%  per 
100  which  he  was  selling  at  .35  per  100 
pounds  at  a  profit.  The  defendants  by 
threats  that  they  would  ship  ice  to  New- 
ton and  put  wagons  on  the  streets  there  to 
dispose  of  their  ice,  and  cause  the  Newton 
company  to  lose  money,  deterred  the  New- 
ton company  from  shipping  plaintiff  any 
more  ice,  and  for  a  time  at  least  broke  up 
both  the  plaintiff's  ice  business  as  well  as 
his  meat  market,  whereby  the  defendants 
obtained  a  monopoly  and  control  of  the  ice 
business  in  Morganton  and  sold  ice  at  the 
minimum  price  to  the  public  of  50  cents  per 
100  pounds. 

[1]  Laws  1907,  c.  218,  now  Revisal  1908,  § 
8028a,  subsec.  "b"  made  it  unlawful  for 
"any  person,  firm,  corporation,  or  associa- 
tion to  directly  or  indirectly  willfully  destroy 
or  injure,  or  undertake  to  destroy  or  injure 
the  business  of  any  opponent  or  business  ri- 
val in  the  state  of  North  Carolina  with  the 
purpose  or  intention  of  attempting  to  fix 
the  price  of  anything  of  value  when  the 
competition  is  removed."  This  action  was 
begun  when  the  above  section  was  in  force; 
but  chapter  167,  Laws  1911,  subsec.  "b" 
amended  the  above  section  by  Interpolating 
the  words  "by  circulating  false  reports" 
tending  to  damage  the  credit  of  said  op- 
ponent or  rival.  The  effect  of  the  amend- 
ment made  in  subsection  "b"  by  the  act 
of  1911  is  to  narrow  and  restrict  the  for- 
bidden conduct  "tending  to  Interfere  with 
the  trade  of  an  opponent  or  business  rival 
with  the  purpose  of  attempting  to  fix  the 
price  of  anything  of  value  when  the  com- 
petition is  removed"  to  the  single  instance 
when  it  is  done  "by  circulating  false  re- 
ports." Under  the  act  of  1907,  all  conduct 
of  any  nature  done  with  such  purpose  or 
intention  was  made  unlawful.  Under  the 
act  of  1911  no  conduct  with  such  purpose  or 
intention  is  unlawful  save  only  that  of  "cir- 
culating false  reports."  The  other  subsec- 
tions  in   the  act  of   1911  apply  when   the 
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methods  forbidden  are:  (a)  Sales  on  condi- 
tion that  purchasers  shall  not  deal  with 
competitors,  (c)  Destruction  or  injury  by 
reason  of  lowering  price,  (d)  Lowering  or 
raising  price  with  purpose  of  increasing 
profit  when  rival  is  destroyed,  (e)  Differ- 
entiating prices  with  intent  to  Injure  busi- 
ness of  another,  (f)  Agreements  not  to 
buy  or  sell  in  certain  territory  with  inten- 
tion of  preventing  competition,  (g)  Con- 
spiracy to  keep  down  or  put  up  prices, 
(h)  Solicitation  of  trade,  patronage,  or  good 
will,  by  means  of  false  statements.  The 
conduct  alleged  against  the  defendants  In 
this  case  is  therefore  not  prohibited  by  the 
anti-trust  act  of  1911. 

[2]  Section  11  of  the  act  of  1911  specific- 
ally repealed  the  above  act  of  1907.  This 
action  was  begun  in  1909.  Whatever  the 
purpose  in  thus  restricting  the  provisions 
of  subsection  "b"  and  in  repealing  the  act 
of  1907,  this  action  begun  before  its  repeal 
is  saved  from  its  operation  by  Rev.  §  2830, 
which  provides:  "The  repeal  of  a  statute 
shall  not  affect  any  action  brought  before 
the  repeal  for  any  forfeitures  Incurred  or 
the  recovery  of  any  rights  accruing  under 
such  statute."  The  act  of  1907  contained 
the  provision,  now  Rev.  |  3028b,  that  it 
shall  "not  be  construed  so  as  to  repeal  or 
restrict  the  common-law  doctrine  prevent- 
ing unlawful  combinations  in  trade  and 
commerce  which  is  hereby  re-enacted  and 
declared  to  be  in  full  force  in  this  state," 
except  as  Inconsistent  with  that  statute. 
This  last  provision  Is  re-enacted  in  the  Act 
of  1911,  c.  167,  t  9.  Therefore  this  action 
is  governed  by  the  Act  of  1907,  c  218,  | 
lb,  or  by  the  common  law  existing  prior  to 
the  adoption  of  any  statute  on  the  subject 
Under  these  the  charge  of  the  court  and  the 
verdict  of  the  jury  should  be  sustained. 

The  defendants'  first  exception  is  to  evi- 
dence of  the  contract  which  the  plaintiff 
had  made  with  the  Newton  Ice  Company, 
and  the  second  is  to  the  refusal  of  the  is- 
sues tendered  by  the  defendant.  The  third 
exception  is  to  the  refusal  of  a  nonsuit 
These  exceptions  are  without  merit,  require 
no  discussion,  and  indeed  do  not  seem  to  be 
insisted  upon  by  the  defendants  in  their 
brief. 

[3]  The  fourth  and  fifth  exceptions  are 
because  the  court  refused  to  charge  that 
there  j.*vas  no  evidence  that  the  defendants 
at  any  time  knew  of  the  existence  of  a  con- 
tract between  the  plaintiff  and  the  Newton 
Ice  Company  by  which  the  latter  was  to 
furnish  the  ice  to  the  former.  The  witness 
Wagoner,  of  the  Newton  Ice  Company,  tes- 
tified that  they  could  manufacture  and  sell 
ice  to  the  plaintiff  in  any  quantities  he 
wished  at  17%  cents,  and  would  have  done 
so,  but  for  the  Interference  of  the  defend- 
ant and  ln  feet  that  they  had  a  contract 
with  the  plaintiff  to  furnish  him  what  ice 
he  needed  and  ordered  and  as  often  as  he 
should   order   it   during   the   season.     The 


plaintiff's  evidence  was  to  the  same  effect. 
There  was  ample  evidence  to  justify  the 
jury  to  find  that  the  defendants  were  aware 
of  the  contract  Besides,  it  is  not  material 
whether  the  defendants  by  threats  induced 
the  Newton  Ice  Company  to  break  a  con- 
tract to  ship  ice  to  the  plaintiff,  or  merely 
prevented  them  from  shipping,  if  they  other- 
wise would  have  done  so. 

[41  Exception  6  is  because  the'  court  're- 
fused to  charge  that  the  plaintiff  could  re- 
cover only  actual  damages.  Exception  7 
is  to  the  following  charge:  "It  is  made  un- 
lawful in  this  state  for  any  person  or  persons 
to  attempt  to  Injure  and  break  up  the  busi- 
ness of  another  for  the  purpose  of  fixicg  a 
rate  at  which  any  article  of  commerce  shall 
be  sold;  and  the  court  charges  you  that  if 
you  find  from  the  greater  weight  of  the  evi- 
dence that  the  defendants  attempted  to 
break  up  the  business  of  the  plaintiff  and 
did  break  up  his  business,  as  alleged,  and 
did  Injure  him  therein  in  the  selling  of  ice 
in  Morganton,  for  the  purpose  of  fixing  a 
minimum  price  at  which  ice  should  be  sold 
when  his  competition  was  removed,  and 
that,  pursuant  to  this  intention,  the  defend- 
ants tried  to  Induce  nearby  manufacturers 
of  ice  not  to  sell  to  the  plaintiff,  and  pre- 
vented the  Newton  Ice  Company  from  ful- 
filling their  contract  and  fix  the  price  at 
which  ice  should  be  sold  at  a  minimum  at 
retail  in  Morganton  as  50  cents  per  100, 
when  the  plaintiff  had  arranged  and  was 
then  and  there  able  to  sell  ice  at  a  less 
price,  you  may  award  exemplary  damages 
for  any  Injury  you  may  find  that  the  plain- 
tiff suffered  by  the  Interference  In  his  busi- 
ness in  the  attempt  to  fix  the  price  of  ice 
in  Morganton  and  effectuating  the  illegal 
purposes  aforesaid." 

The  eighth  exception  is  because  the  court 
charged  the  jury:  "If  you  find  that  such 
contract  as  the  plaintiff  claims  did  exist, 
then  if  the  defendants  knowingly  and  in- 
tentionally procured  it  to  be  violated,  they 
may  be  held  liable  for  the  wrong,  although 
it  may  have  been  done  for  the  purpose  of 
promoting  their  own  business,  but  in  order 
to  justify  the  finding  of  punitive  damages 
against  the  defendant,  the  act  done  must 
have  been  done  with  the  unlawful  purpose 
to  cause  such  damage  or  loss  without  right 
or  justifiable  cause  on  the  part  of  the  de- 
fendant, which  constitutes  damage." 

[61  The  ninth  exception  is  because  the 
court  told  the  jury  that  under  the  decision 
in  Haskins  v.  Royster,  70  N.  C.  605,  16 
Am.  Rep.  780,  the  court  had  defined  the 
word  "malice"  as  follows:  "The  act  done 
must  have  been  done  without  right  or  jus- 
tifiable cause  on  the  part  of  the  defendant 
which  constitutes  malice." 

The  tenth  and  last  exception  is  because 
the  court  charged  that  it  was  held  in  Hayes 
v.  Railroad,  141  N.  C.  199,  53  S.  E.  848, 
Brown,  J.:  "This  court  has  said,  in  many 
cases,  that  punitive  damages  may  be  allow- 
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ed  or  not  as  the  Jury  see  proper,  but  they 
have  no  right  to  allow  them  unless  they 
draw  from  the  evidence  the  conclusion  that 
the  wrongful  act  was  accomplished  by  fraud 
or  malice,  or  recklessness  or  other  unlawful 
and  wanton  aggravation  on  the  part  of  the 
defendant.  In  such  cases  the  matter  is 
within  the  sound  discretion  of  the  Jury,  not 
only  as  to  the  allowance  of  damages,  which 
Is  sometimes  called  smart  money  or  puni- 
tive damages,  not  only  as  to  the  allowance, 
but  as  to  the  amount  that  is  allowed." 

Upon  examination  of  the  foregoing  in- 
structions they  are  found  to  be  a  correct 
exposition  of  the  law  on  the  subject. 

[61  The  defendants  insist  that  there  was 
error  in  allowing  the  Jury  to  consider  the 
question  of  exemplary  or  punitive  damag- 
es, and  particularly  urge  that  there  was 
error  in  Instructing  the  Jury  that  they  could 
"award  exemplary  damages  for  any  injury 
you  may  find  that  the  plaintiff  suffered  by 
the  Interference  in  his*  business  in  the  at- 
tempt to  fix  the  price  of  ice  in  Morganton 
and  effectuating  the  illegal  purposes  afore- 
said." But  construed  in  connection  with 
the  context  and  with  the  whole  charge,  this 
exception  is  hypercritical.  The  conduct  with 
which  the  defendants  were  charged,  and  of 
which  the  jury,  in  response  to  the  first  three 
Issues,  find  that  they  were  guilty,  made 
them  liable  not  only  for  the  actual  damages 
sustained,  but  also  for  punitive  damages  if 
the  jury  found,  as  they  must  have  done, 
that  such  conduct  was  willful  and  malicious, 
as  the  latter  word  was  construed  in  the 
charge  and  in  the  decisions  of  this  court 
which  were  quoted  to  them,  to  wit:  That 
the  act  was  done  with  the  unlawful  pur- 
pose, without  right  or  justifiable  cause  on 
the  part  of  the  defendants  of  interfering 
with  the  business  of  the  plaintiff.  If  there 
was  error,  it  was  against  the  plaintiff,  as 
the  charge  should  have  been  that  the  jury 
could  allow  "exemplary  damages  in  addition 
to  the  actual  damages  sustained"  by  the 
wrongful  act  of  the  defendants. 

There  is  no  error,  and  the  defendants  are 
not  entitled  to  a  new  trial.  "It  is,  however, 
singular  that  with  numerous  and  glaring 
Instances  of  the  violation  of  law  and  right, 
In  the  manner  herein  shown  by  other  parties 
and  to  a  far  vaster  extent  in  the  21  years 
since  this  statute  was  passed,  and  indeed  in 
violation  of  the  common  law,  which  punish- 
es such  offenses,  that  this  case  in  which  a 
small  infraction  of  the  law  is  involved  is 
the  only  one  that  has  come  to  this  court 
The  enforcement  of  the  law  and  the  pro- 
tection of  the  plaintiff  and  the  public  in 
this  instance  is  noteworthy  when  with  a 
statute  so  widely  known  and  discussed,  and 
when  the  evil  has  been  so  great  and  mani- 
fest, there  has  been  no  attempt  to  enforce 
the  law  in  other  cases." 

No  error. 


C159  N.  C.  133> 

PARKER  v.  VANDERBILT  et  a!. 

(Supreme  Court  of  North  Carolina.     May  22, 

1912.) 

Master  and  Servant  (§  286*)— Actions  fob. 
Injuries— Questions  for  Jury. 

Where  the  evidence  tended  to  prove  that 
plaintiff  was  injured  while  in  defendant's  em- 
ploy, and  while  operating  a  swing  cut-off  saw, 
that  the  saw  had  no  guard,  and  that  guards 
were  in  general  use  on  similar  machines,  and 
would  have  prevented  the  injury,  defendant'* 
negligence  should  have  been  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  1001,  1006.  1008,  1010- 
1015,  1017-1033,  1030-1042,  1044,  1046-1050; 
Dec.  Dig.  |  286.*] 

Appeal  from  Superior  Court,  Buncombe 
County;   Lane,  Judge. 

Action  by  George  W.  Parker  against  Q.  W. 
Vanderbllt  and  Schenck.  From  a  judgment 
of  nonsuit,  plaintiff  appeals.  Affirmed  as  to- 
Schenck,  and  reversed  for  new  trial  as  to 
Vanderbilt 

This  is  an  action  to  recover  damages  for 
personal  injury,  caused,  as  the  plaintiff  al- 
leges, by  the  negligence  of  the  defendants. 
The  plaintiff  was  in  the  employment  of  the 
defendant  Vanderbllt  at  the  time  of  his  in- 
jury, and  was  engaged  in  operating  a  swing 
cut-off  saw,  and  was  injured  by  a  piece  of 
wood,  which  he  alleges  he  was  sawing,  being 
thrown  against  his  face.  The  negligence  al- 
leged was  a  failure  to  provide  a  shield  or 
guard  for  the  saw. 

The  plaintiff  testified,  among  other  things, 
that  he  had  been  in  the  employment  of  the 
defendant  in  his  wood  yard  about  three 
years,  and  that  before  he  was  injured  he  had 
used  the  cut-off  saw  to  some  extent,  but  not 
much,  and  that  he  was  directed  to  use  it  at 
the  time  of  his  injury,  and  he  gave  the  fol- 
lowing description  of  the  saw,  of  the  circum- 
stances connected  with  his  injury,  and  of  the 
general  use  of  a  shield  or  guard:  "Q.  Tell 
about  this  machinery,  this  cut-off  saw;  de- 
scribe it  to  the  jury  the  best  you  can,  so  that 
they  will  know  what  it  is.  A.  This  swing 
cut-off  saw  is  hung  up,  and  it  balances  on  a 
countershaft,  and  the  saw  swings  back  and 
forth,  so  you  can  catch  hold  of  it  and  pull  it 
and  turn  it  loose  when  you  cut  the  stick  of 
wood  off,  and  it  swings  out  You  put  your 
wood  on  the  table,  and  you  catch  your  saw 
with  your  right  hand,  and  you  grab  the  wood 
with  your  left  hand,  if  you  are  a  mind  to 
— if  not,  you  pull  it  up  with  your  right 
hand — and  cut  the  wood  into  stove-wood 
and  fire-wood  lengths.  Q.  You  say  this  saw 
would  swing  out  again?  A.  Yes.  Q.  In 
order  to  cut  the  wood,  you  pulled  it  through 
it?  A.  Yes.  Q.  What  is  the  size  of  that 
saw?  A.  Twenty -four  Inches.  Q.  By  what 
power  was  that  saw  run?  A.  Electric  mo- 
tor; current  from  the  Weaver  plant.  Q. 
At  what  speed  would  it  revolve?  A.  About 
3,500.     Q.  State    whether   it   revolved    fast 
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or  slow.  A.  Very  fast  Q.  State  to  his 
honor  and  the  Jury  about  your  injury  there. 
A.  I  was  cutting  cord  wood;  was  order- 
ed by  Mr.  Forestburg  to  go  and  cut  a  cord 
of  pine  wood.  And  I  went  Into  the  mill,  and 
there  was  no  one  there  to  help  me.  Mr.  Ben- 
ken  had  got  hurt,  got  his  finger  cut,  and  Mr. 
Forestburg  asked  me  to  go  to  Biltmore  and  see 
If  I  could  get  a  man  to  help  with  (he  cordwood 
that  morning.  And  I  went  over  there  and 
found  Mr.  Green,  and  I  asked  him  if  he 
wanted  to  go  to  work,  and  he  said  he  did; 
and  I  went  over  to  the  mill  with  him,  and  I 
went  to  the  office  and  told  Mr.  Forestburg 
that  I  had  found  a  man,  and  I  went  to  the 
mill  and  started  it  to  running  and  got  hurt 
The  block  hit  me  In  the  face,  and  that  was 
about  all  I  knew  until  I  found  myself  out  in 
the  field.  And  I  went  to  the  office  and  tried 
to  telephone  for  the  doctor,  and  I  was  bleed- 
ing so  I  could  not  telephone  for  the  doctor; 
and  I  went  over  to  the  drug  store  and  asked 
Mr.  Grove  to  give  me  something  to  keep  me 
from  getting  sick,  and  I  went  over  to  the 
hospital,  and  one  of  the  nurses  telephoned 
for  Dr.  Glenn,  and  that  was  all  I  remembered 
until  I  woke  up  in  bed.  Q.  Just  before  you 
received  that  blow,  what  did  you  do?  A.  I 
had  pulled  up  this  stick  of  wood  and  cut  off 
one  block,  and  I  went  to  cut  off  another ;  and 
when  I  got  it  in  about  this  position  (indicat- 
ing with  arms),  it  struck  me  in  the  face. 
Q.  State  what  kind  of  a  block  it  was?  A.  I 
cannot  say;  I  did  not  see  it  Q.  State  wheth- 
er it  was  from  the  wood  you  were  sawing. 
A.  It  must  have  come  from  the  wood  I  was 
sawing.  Q.  State  whether  it  came  from  the 
wood  you  were  sawing.  A.  I  do  not  know. 
Q.  What  threw  it  in  your  face?  A.  The  saw. 
Q.  You  said  you  heard  the  ring  of  the  saw? 
A.  Yes.  Q.  State  whether  .this  swing  cut- 
off saw  had  any  guard  on  it  or  not.  A.  It 
did  not.  It  had  no  protection  that  I  know 
of.  Q.  Have  you  seen  swing  cut-off  saws  at 
other  places,  and  are  you  familiar  with 
them?  A.  Yes.  Q.  How  many  and  what 
number?  A.  I  have  seen  about  four.  Q. 
Then  describe  fully  to  his  honor  and  the  jury 
just  what  a  guard  on  a  swing  cut-off  saw  is ; 
what  its  use;  what  It  does,  etc.?  A.  A  swing 
cut-off  saw,  all  the  others  that  I  saw  had 
the  guard.  There  is  a  short  mandel  that 
comes  together  at  the  lower  part  of  it,  and 
right  at  the  side  of  this  mandel  is  a  shield 
on  all  I  ever  saw,  except  this  one.  Q.  What 
is  the  use  of  the  shield?  A.  To  keep  the 
blocks  from  coming  back  over  the  saw.  Q. 
How  does  that  keep  the  blocks  from  coming 
up?  A.  It  catches  them  from  behind  and 
keeps  them  from  coming  up.  Q.  You  say 
that  you  know  of  five  or  six  saws  that  ran 
here?  A.  Yes.  Q.  And  you  say  that  all  had 
the  guards?  A.  Yes;  all  except  one.  Q. 
And  you  saw  them  where  else?  A.  I  worked 
in  the  car  shops  at  Wilmington.  I  was  in 
the  car  department,  and  those  saws  all  had 
the  shields.    There  were  four  of  them.    Q. 


Did  you  operate  those  saws  yourself?  A. 
No,  sir.  Q.  Where  else  did  you  see  those 
saws?  A,  At  Rocky  Mount  and  at  Wilming- 
ton ;  was  after  I  got  hurt  Q.  You  did  not 
operate  them?  A.  No,  sir.  Q.  Did  you  see 
them  anywhere  else?  A.  I  saw  them  at 
Waycross,  Ga.  Q.  Did  you  operate  those  at 
Waycross?  A.  No,  sir.  Q.  State  what  they 
had.    A.  They  had  guards." 

J.  J.  Harris,  a  witness  for  the  plaintiff, 
among  other  things  testified  as  follows:  "Q. 
Did  you  ever  work  for  the  Biltmore  estate 
in  reference  to  this  lumber  yard  and  wood- 
shop  they  were  speaking  of?  A.  Yes.  Q. 
About  when?  A.  My  recollection  is  that  I 
went  there  about  1901,  as  well  as  I  remem- 
ber now.  No;  it  was  later  than  that  1 
worked  there  four  years,  and  my  recollection 
is  that  I  left  there  in  1907.  Q.  What  were 
your  duties;  what  position  did  you  hold? 
A.  I  was  foreman  of  the  plant.  Q.  What  did 
the  machinery  consist  of;  was  that  swing 
cut-off  saw  part  of  it?  A.  Yes.  Q.  What 
was  its  condition  with  reference  to  this 
guard?  A;  It  did  not  hare  any.  Q.  How 
long  have  you  been  engaged.  In  business  of 
that  character?  A.  Regularly  for  the  last 
eight  years.  Q.  What  is  your  knowledge  and 
experience  with  saws  of  this  character; 
what  is  your  knowledge  and  experience,  if 
any,  with  these  swing  cut-offs?  A.  I  have 
seen  them  in  operation,  several  of  them  just 
like  this  one.  I  have  one  like  it  in  the  plant 
I  operate  now.  Q.  State  whether  saws  of 
this  kind  are  common  In  plants  of  this  char- 
acter? A.  Yes;  they  are  common.  Q.  With 
or  without  guards?  A.  With  guards.  Q. 
What  is  the  object  of  that  guard?  A.  If  his 
body  was  very  near  the  saw,  and  if  anybody 
should  fall  against  that  saw,  the  shield 
would  protect  him  and  they  would  not  be 
apt  to  be  cut  unless  they  got  their  hand  un- 
der the  machine ;  and  that  shield  would  keep 
the  saw  from  throwing  pieces  of  timber  up, 
or  in  some  other  direction.  Q.  What  do  you 
mean  by  'throwing  them  in  some  other  di- 
rection'? A.  Unless  it  was  a  very  small 
piece  of  a  block,  It  would  not  have  room  to 
come  up  between  the  saw  and  the  Bhleld; 
and  it  would  go  behind." 

At  the  conclusion  of  the  evidence,  his  hon- 
or entered  judgment  of  nonsuit,  on  motion 
of  the  defendant,  and  the  plaintiff  excepted 
and  appealed. 

H.  C.  Ghedester,  for  appellant  J.  H.  Mer- 
rimon  and  J.  G.  Merrimon,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  Applying  the  principle,  frequently 
announced,  that  the  evidence  must  be  con- 
sidered In  the  light  most  favorable  to  the 
plaintiff  on  a  motion  for  judgment  of  non- 
suit, we  are  of  opinion  there  was  error  in 
allowing  the  motion  as  to  the  defendant  Van- 
derbilt  There  was  evidence  tending  to  prove 
that  the  plaintiff  was  in  the  employment  of 
the  defendant,  and  was  operating  a  swing 
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cut-off  saw;  that,  while  operating  said  saw, 
a  piece  of  wood  he  was  sawing  was  thrown 
against  him  by  the  saw  and  injured  him; 
that  the  saw  had  no  shield  or  guard ;  that  a 
shield  or  guard  would  have  prevented  the 
wood  from  striking  him;  that  shields  or 
guards  were  in  general  use  on  machines  used 
for  similar  purposes.  If  so,  the  case  is 
controlled  by  Prltchett  v.  Railroad,  157  N.  C. 
88,  72  S.  E.  828,  and  Rogers  v.  Manf .  Co.,  157 
N.  O.  484,  73  S.  EL  227.  The  facts  in  the  last 
case  referred  to  are  very  much  like  those  in 
this  case,  and  the  principles  of  law  are  the 
same. 

We  find  no  evidence  tending  to  prove  lia- 
bility on  the  part  of  the  defendant  Schenck, 
and  as  to  him  the  judgment  of  nonsuit  is 
affirmed. 

A  new  trial  is  ordered  as  to  the  defendant 
Vanderbilt 

New  trial. 


(159  N.  C.  319) 

ROLLER  v.  McKINNEY  et  aL 

(Supreme  Court  of  North  Carolina.    May  22, 

1912.) 

1.  New  Tbial  (|  104*) —Gbotjnds  — Newly 
Discovered  Evidence  —  Cumulative  Evi- 
dence. 

A  new  trial,  asked  on  the  ground  of  new- 
ly discovered  evidence,  is  properly  refused, 
where  the  evidence  is  cumulative,  and  has  lit- 
tle bearing  on  the  main  issue. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {*  218-220,  228;   Dec  Dig.  |  104.*] 

2.  Pleading  (|  365*)— Ans web— Motion  to 
Strike  Paragraphs— Time. 

Motion  to  strike  matter  from  an  answer 
comes  too  late,  when  filed  after  the  jury  is 
impaneled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §3  1163-1172;   Dec.  Dig.  {  365.*] 

3.  Bills  and  Notes  (|  443*)— Actions— Par- 
ties. 

Suit  on  a  note  must  be  brought  by  the 
real  party  In  interest. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1377-1380,  1383-1392, 
1394-1423;    Dec   Dig.   {  443.*] 

4.  Partnership  (}  199*)— Actions—  Parties. 

A  partner  has  no  right  to  sue  as  an  in- 
dividual on  a  note  purchased  by  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {{  362-368;   Dec.  Dig.  *  199.*] 

Appeal  from  Superior  Court,  McDowell 
County;   Foushee,  Judge. 

Action  by  Will  Roller  against  T.  M.  Mc- 
Kinney  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

The  action  was  to  recover  judgment  upon 
certain  notes  which  the  plaintiff  alleged  he 
had  purchased  for  value  before  maturity. 

These  issues  were  submitted  to  the  jury: 

"(1)  Were  the  defendants,  and  each  of 
them,  induced  to  sign  the  notes  in  question 
by  fraud,  as  alleged  in  the  answer?  An- 
swer:  Yes;    except  as  to  T.  M.  McKlnney. 

"(2)  Is  the  plaintiff  a  purchaser  of  said 


notes  for  value,  and  without  notice  of  said 
fraud?    Answer:  No. 

"(3)  Is  the  plaintiff  the  owner  of  the  notes 
sued  on?    Answer:   No." 

Pless  ft  Wlnborne,  for  appellant  S.  J.  Er- 
vin,  for  appellees. 

BROWN,  J.  [1]  We  have  considered  the 
motion  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence  submitted  by  the 
plaintiff,  and  we  are  of  opinion  that  the 
motion  should  not  be  granted.  The  evidence 
offered  was  mostly  cumulative,  and  has  very 
little  bearing  upon  the  third  issue,  upon 
which  we  think  the  case  turns. 

[2]  After  the  \Jury  was  impaneled,  the 
plaintiff  moved  to  strike  out  a  portion  of 
paragraphs  2,  3,  4,  and  5  of  the  defendant's 
answer,  which  the  court  overruled,  and  the 
plaintiff  excepted.  We  think  his  honor  prop- 
erly overruled  the  motion,  as  it  came  too 
late  after  the  impaneling  of  the  jury;  bat, 
even  if  his  ruling  was  erroneous,  it  was 
harmless  error. 

[3,4]  There  are  31  assignments  of  error, 
relating  to  the  different  issues  passed  upon 
by  the  jury;  but  we  think  exception  No. 
17,  which  is  to  the  charge  of  his  honor  relat- 
ing to  the  third  issue,  is  the  only  assignment 
of  error  necessary  to  be  considered,  as  that 
assignment  relates  to  the  third  issue,  upon 
which  we  think  the  case  turns.  A  portion  of 
the  charge  excepted  to  is  as  follows:  "If  you 
find  that  in  purchasing  said  notes  the  plain- 
tiff was  not  acting  for  himself  alone,  but  for 
the  partnership,  and  purchased  them  as  the 
agent  of  the  firm,  then  you  will  answer  the 
third  Issue,  'No.'" 

This  action  is  instituted  by  the  plaintiff 
individually  to  recover  on  three  notes  of 
$1,000  each,  executed  by  the  defendants  to 
Bauhard  Bros.,  for  the  purchase  of  a  horse, 
and  the  plaintiff  claims  to  be  purchaser  for 
value,  and  without  notice  of  any  defect  or 
infirmity  in  the  notes,  or  of  the  alleged  fraud 
by  which  the  defendants  claim  the  execution 
of  the  notes  was  procured. 

There  are  several  defenses  set  up  in  the 
answer.  Among  others,  It  is  alleged  In  the 
answer  that  the  plaintiff  is  not  the  owner 
of  the  notes  sued  on,  and  that  he  is  not  the 
real  party  in  interest,  in  whose  name  the 
suit  must  be  brought  Vaughan  v.  Daven- 
port, 74  S.  E.  967,  at  this  term. 

There  is  abundant  evidence  in  the  record 
tending  to  prove  that,  If  the  note  was  pur- 
chased at  all  for  value,  it  was  purchased  in 
behalf  of  the  partnership,  of  which  the  plain- 
tiff was  simply  a  member.  If  this  is  true, 
as  the  jury  have  found,  then  the  plaintiff 
was  not  the  sole  owner  of  the  note,  and  had 
no  right  to  maintain  the  action  in  his  own 
name  as  an  individual.  Heaton  v.  Wilson, 
123  N.  C.  398,  31  S.  E.  671,  in  which  case  it 
is  held  that  it  is  the  general  rule  that  in 
all  suits  relating  to  a  partnership  all  the 
partners  are  necessary  parties;   and  the  ac- 
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tlon  must  be  brought  In  the  name  of  the 
partnership. 

This  case  at  bar  is  to  be  distinguished 
from  Brewer  v.  Abernathy,  74  S.  El  1025.  at 
this  term.  In  that  case,  the  point  was  at- 
tempted to  be  raised  under  a  motion  to  non- 
suit after  the  evidence  was  all  in,  and  had 
not  been  pleaded  either  by  way  of  demurrer 
or  answer.  In  this  case,  it  is  specially  plead- 
ed In  the  answer  that  the  note  sued  on  was 
the  property  of  the  partnership,  and  not  the 
individual  property  of  this  plaintiff.  We 
think,  therefore,  the  instruction  of  his  honor 
was  correct;  and,  inasmuch  as  the  jury  have 
found  the  third  issue  in  favor  of  the  defend- 
ant, it  terminates  the  action,  so  far  as  this 
plaintitf,  as  an  individual,  Is  concerned. 

Affirmed. 


(159  N.  C.  369) 

VAUGHAN  et  al.  t.  DAVENPORT. 

(Supreme  Court  of  North  Carolina.     May  15, 

1912.) 

1.  Assignments  (5  18*)  —  Rights  Assign- 
able—Executory Contracts. 

A  cotton  contract,  in  writing  and  reciting 
a  consideration,  by  which  a  seller  covenants 
and  agrees  to  deliver  a  certain  quantity  and 
quality  of  cotton  to  the  buyer,  and  by  which 
the  buyer  is  to  pay  a  certain  price,  providing 
for  tender  and  acceptance  and  for  damages  for 
the  seller's  failure  to  deliver,  is  a  chose  in  ac- 
tion and  assignable. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent.  Dig.  |{  25-27;  Dec.  Dig.  |  18.*] 

2.  Assignments    (§   121*)— Action— Suit  in 
Name  of  Assignee.  - 

Under  the  rule  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
interest,  the  assignee  of  a  chose  in  action  must 
sue  in  his  own  name,  and  not  in  the  name  of 
the  assignor. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent  Dig.  ||  200-205;  Dec.  Dig.  | 
121.«] 

3.  Dismissal  and  Nonsuit  (|  68*)— Time  fob 
Motion — After  Verdict. 

Under  the  Hinsdale  Act  (Revisal  1908,  5 
539),  a  motion  for  nonsuit  cannot  be  made  after 
verdict 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  §§  163,  176;  Dec.  Dig. 
f  68.*] 

4.  Appeal  and  Error  ({  1106*)— Disposition 
of  Cause— Remand  for  New  Trial. 

In  an  action  for  damages  for  the  seller's 
failure  to  perform  a  contract  to  deliver  cot- 
ton, brought  by  the  buyer  and  his  assignee, 
where  there  is  evidence  of  the  assignment  of 
the  contract  to  one  not  a  party  to  the  action, 
so  that  the  seller,  notwithstanding  a  recovery* 
might  be  exposed  to. an  action  by  such  other 
party,  and  where  it  would  be  a  miscarriage  of 
justice  to  permit  the  plaintiffs  to  recover,  the 
court  of  its  own  motion,  will  remand  the  cause, 
with  order  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4386-4398,  4585;  Dec 
Dig.  {  1106.*] 

On  petition  for  rehearing. 

For  former  opinion,  see  72  8.  B.  842. 
Petition  allowed,  former  opinion  modified, 
and  new  trial  ordered. 


The  cotton  contract  referred  was  as  fol- 
lows: 

"State  of  North  Carolina,  Pitt  County: 

(<Tbis  agreement  made  this  the  19th  day 
of  April,  1909,  by  and  between  Moseley 
Brothers,  of  Greenville,  N.  C,  parties  of  the 
first  part,  and  J.  R.  Davenport,  of  Pactolus, 
Pitt  county,  and  state  of  North  Carolina, 
party  of  the  second  part,  witnesseth :  That 
the  said  J.  R.  Davenport,  for  and  In  con- 
sideration of  the  sum  of  one  dollar  to  him 
In  hand  paid  by  the  said  Moseley  Brothers, 
the  receipt  whereof  is  hereby  acknowledged, 
bargains,  covenants  and  agrees  to  and  with 
the  said  Moseley  Brothers,  that  he  will  de- 
liver to  the  said  Moseley  Brothers,  their 
heirs,  executors  or  assigns  fifty  thousand 
pounds  of  lint  cotton,  at  railroad  depot  or 
steam  landing  at  Pactolus,  N.  C,  during  No- 
vember next,  said  cotton  to  be  packed  in 
regulation  bales  and  to  average  in  weight 
as  near  five  hundred  (500)  pounds  per  bale 
as  possible,  and  to  be  graded  according  to 
the  New  York  Cotton  Exchange  standard  or 
classification.  That  the  said  Moseley  Broth- 
ers agree  to  pay  the  said  J.  R.  Davenport 
on  the  delivery  of  said  cotton  at  the  rate  of 
ten  (10)  cents  per  pound,  middling  and  bet- 
ter. The  said  Moseley  Brothers  on  their  part 
agree  to  accept  said  cotton  when  so  deliver- 
ed and  to  pay  therefor  at  the  price  herein- 
before mentioned.  That,  if  any  part  of  said 
cotton  shall  be  tendered  before  delivery  of 
the  whole  can  be  completed,  then  the  parties 
of  the  first  part  shall  accept  such  tender, 
paying  to  the  party  of  the  second  part  what- 
ever amount  may  be  due  for  the  quantity  re- 
ceived. That  In  event  party  of  the  second 
part  shall  fail  to  deliver  the  said  cotton,  or 
any  part  thereof,  according  to  this  contract 
then  the  parties  of  the  first  part  shall  be  en- 
titled to  recover  at  law,  and  shall  recover 
damages  for  such  failure  of  the  party  of 
the  second  part,  his  executors  or  assigns. 
The  measure  of  damages  for  such  failure,  or 
part  thereof,  shall  be  calculated  at  the  high- 
est price  in  the  above-mentioned  market  on 
any  day  during  November,  1909,  with  inter- 
est on  such  amount  from  December  first  In 
witness  whereof,  said  Moseley  Brothers  and 
J.  R.  Davenport  have  hereunto  set  their 
hands  and  seals,  this  the  day  and  year  first 
above  written.  [Signed]  Moseley  Brothers. 
[Signed]  J.  R.  Davenport  Witness:  Alex 
L.  Blow,  Jr.  Witness:  J.  P.  Davenport 
[Signed  in  duplicate.]" 

BROWN,  J.  Upon  the  former  hearing  of 
this  case,  it  was  held  by  the  court  that  the 
plaintiffs  could  not  recover,  because  it  af- 
firmatively appeared  that  the  plaintiffs  had 
assigned  the  contract  for  the  purchase  of  the 
cotton  to  Hogan  ft  Co.,  who  are  not  parties 
to  this  action ;  and  upon  that  ground  it  was 
held  that  the  motion  of  the  defendant  for 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


968 


74  SOUTHEASTERN  REPORTER 


(N.tt 


nonsuit  should  have  been  granted,  on  the  ( conclusion  of  the  evidence,  and  before  the 


ground  that  the  evidence  discloses  that  the 
plaintiffs  were  not  the  owners  of  the  claim 
sued  on. 

It  is  contended  by  the  plaintiff  upon  the 
rehearing  that  there  is  no  evidence  that 
Vaughan  ft  Barnes,  the  plaintiffs,  have  as- 
signed the  contract  for  the  purchase  of  the 
cotton  entered  into  by  the  defendant  to  Ho- 
gan  &  Co.,  but  that  the  evidence  is  that 
Vaughan  ft  Barnes  contracted  to  sell  the 
cotton  to  Hogan  ft  Co.,  but  did  not  assign 
the  contract;  and  that  therefore  Vaughan  ft 
Barnes  may  still  sue  for  a  breach  of  the 
contract 

Upon  re-examination  of  the  record,  we 
find  that  there  is  evidence  that  Vaughan  ft 
Barnes  did  assign  the  contract  to  Hogan  ft 
Co.,  as  contradistinguished  from  the  sale  of 
the  cotton.  There  are  three  letters  in  evi- 
dence, signed  by  Vaughan  &  Barnes  and  di- 
rected to  the  defendant,  Davenport  In  the 
one  dated  November  22d,  the  plaintiffs, 
Vaughan  ft  Barnes,  refer  to  a  sale  of  the 
said  cotton  to  Messrs.  Hogan  ft  Co.,  made  by 
them,  in  which  they  say:  "We  will  thank 
you  to  make  settlement  In  accordance  with 
the  terms  of  sale,  which  contract  was  Indors- 
ed to  us  by  Moseley  Brothers,  *  *  * 
and  we  want  to  know  by  return  mall  what 
you  propose  to  do  in  order  that  we  may  be 
able  to  tell  the  buyer  here  when  he  may 
expect  the  delivery  of  the  100  bales  of  cot- 
ton in  question."  In  the  letter  dated  Octo- 
ber 11th,  Vaughan  ft  Barnes  refer  to  the 
hypothecation  of  the  contract  with  them  by 
Moseley  Bros.,  and  refer  to  the  contract  as 
"sold  by  us  to  one  of  the  buyers  here  -for 
November  delivery,"  and  again  refer  to  the 
assignment  of  the  contract,  and  request  that 
the  cotton  due  under  it  be  shipped  at  once 
to  the  buyer. 

[1,2]  That  a  cotton  contract  of  the  char- 
acter sued  on  is  a  chose  in  action  and  as- 
signable admits  of  no  controversy..  Every 
action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest.  Chapman  v.  Mc- 
Lawborn,  150  N.  C.  166,  63  S.  E.  721 ;  Mar- 
tin v.  Mask,  74  S.  E.  343,  this  term.  The 
assignee  of  a  chose  in  action  must  sue  in 
his  own  name,  and  not  in  the  name  of  the 
assignor.  Under  the  modern  Code  of  Pro- 
cedure, the  rule  seems  to  be  universal  that 
the  action  cannot  be  brought  in  the  name  of 
the  assignor.  Pomeroy,  Code  Remedies,  f 
63. 

[3]  We  find,  upon  examination  of  the  rec- 
ord, that  the  defendant  did  not  make,  on  the 
trial  of  the  case  in  the  superior  court  a 
formal  motion  for  nonsuit  The  record  dis- 
closes that  after  the  verdict  had  been  ren- 
dered the  defendant  moved  the  court  for  a 
judgment  against  the  plaintiff  upon  the  en- 
tire evidence.  We  gathered  from  this  and 
from  the  argument  of  counsel,  as  well  as 
the  briefs,  that  this  motion  was  made  at  the 


cause  was  submitted  to  the  jury.  We  readi- 
ly acknowledge  that  a  motion  for  nonsuit 
under  the  Hinsdale  Act  (Revisal  1908,  I 
539),  cannot  be  made  after  the  verdict  of  the 
jury  has  been  rendered.  We  take  it  that  the 
motion  of  the  defendant  was  intended  as  a 
motion  for  nonsuit,  although  made  too  late. 

[4]  We  think,  under  the  circumstances, 
that  we  were  in  error  in  dismissing  the  ac- 
tion, as  a  motion' to  nonsuit  was  not  made  in 
time;  but  it  is  plain  that  upon  the  letters  sent 
by  the  plaintiffs,  Vaughan  ft  Barnes  to  Dav- 
enport that  there  was  evidence  of  an  assign- 
ment of  the  contract  Itself  to  Hogan  ft  Co., 
and  that  the  defendant  Davenport  would 
still,  notwithstanding  a  recovery  in  this  case 
against  him,  be  exposed  to  an  action  by 
Hogan  ft  Co.,  and  it  would  be  a  manifest 
miscarriage  of  justice  to  permit  the  plain- 
tiffs to  recover  in  this  case,  and  leave  the 
defendant  still  exposed  to  such  an  action. 
This  court  has  sometimes,  upon  its  own  mo- 
tion, ordered  a  new  trial  and  remanded  a 
cause,  when  it  appeared  that  a  necessary 
party  was  missing  from  the  case,  or  that  the 
issues  were  not  determinative  of  the  cause 
of  action,  and  that  manifest  justice  required 
a  new  trial.  Meadows  v.  Marsh,  123  N.  O. 
189,  31  S.  E.  476;  McManus  v.  Railway, 
150  N.  O.  662,  64  S.  B.  766;  Bryan  t.  In- 
surance Co.,  147  N.  C.  181,  60  S.  E.  983. 

The  petition  to  rehear  is  allowed  and  the 
former  opinion  modified,  and  a  new  trial  of 
the  case  is  ordered,  with  leave  to  the  de- 
fendant to  have  Hogan  ft  Co.  made  parties 
to  the  action,  in  order  that  they  may  be 
bound  by  whatever  judgment  is  rendered. 

New  trial. 

(159  N.  C.  259) 
CHADWICK  v.  KIRKMAN  et  aL 

(Supreme  Court  of  North  Carolina.    May  22, 

1912.) 

1.  Pleading  (J  172*)— Filing  Out  of  Time- 
Discretion  of  Court.   - 

Where,  in  an  action  for  damages  for  fraud 
in  the  sale  of  land  to  plaintiff,  a  part  of  the 
defendants  counter-claimed  for  alleged  fraud  on 
the  part  of  the  plaintiff  in  transferring  the 
land  after  its  conveyance  to  him,  the  action  of 
the  court  in  permitting  plaintiff  to  file  a  reply 
at  the  trial  term  and  ordering  a  trial  on  the 
issue  thereby  raised  was  not  an  abuse  of  dis- 
cretion, especially  in  view  of  the  fact  that  de- 
fendants offered  no  evidence  in  support  of 
the  charge  of  fraud  on  the  part  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  334-338;    Dec  Dig.  |  172.*] 

2.  Trial  (f  118*)— Abgument  of  Counsel- 
Stating  Facts  of  Anotheb  Case. 

Under  the  statute  providing  that  an  attor- 
ney may  argue  the  whole  case  to  the  jury, 
both  as  to  fact  and  law,  an  attorney  may  state 
the  facts  of  another  case  for  the  purpose  of 
applying  the  law  of  that  case  to  the  one  in 
hand,  but  only  to  the  extent  required  for  such 
purpose. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  290-293;    Dec  Dig.  {  118.*] 
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8.  Bills  and  Notes  (|  497*)— Bttbdkn  of 
pboof— holdeb  in  dux  coots'—fraud  uf 
Inception. 

Where  the  maker  of  a  note  alleges  fraud 
in  procuring  its  execution,  one  seeking  to  main- 
tain the  position  of  a  holder  of  the  note  in  due 
course  has  the  burden  of  proving  that  it  was 
indorsed  to  it  for  value  before  maturity  and 
without  notice  of  such  fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §f  1448,  1675*1681,  1683- 
1687;   Dec.  Dig.  |  497.*] 

4.  Bills  and  Notes  ({  489*)— Action— Is- 
sues. 

Where  defendant  bank,  in  an  action  for 
damages  for  fraud  in  the  sale  of  land,  alleged 
that  it  was  a  bona  fide  holder  of  plaintiff's 
note  given  for  the  price  which  it  had  "taken 
over"  in  due  course,  without  alleging  that  it 
was  the  indorsee  of  such  note,  the  facts  em- 
braced in  an  issue  as  to  whether  it  participat- 
ed in  the  knowledge  of  any  fraud  by  which  the 
note  was  secured  were  immaterial  and  prop- 
erly disregarded  by  the  court  in  its  judgment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f{  1587-1642;  Dec.  Dig.  { 
489.*] 

5.  Appeal  and  Error  (I  1050*)— Harmless 
Error— Admission  or  Evidence. 

Plaintiff,  in  an  action  for  damages  for 
fraud  in  the  sale  of  lands  to  him,  who  had  tes- 
tified fully  and  directly  to  the  entire  transac- 
tion, tending,  if  believed,  to  establish  a  delib- 
erate fraud  on  the  part  of  defendants,  was  al- 
lowed to  say  in  reference  to  a  foreclosure  sale 
'  of  the  mortgage  given  by  him  that  "on  coming 
to  Marion  on  one  occasion  he  found  there  was 
a  crooked  sale  on  hand."  Held,  that  such  ex- 
pression of  opinion,  while  not  strictly  admissi- 
ble, was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.  |§  1068,  1068,  4153-4157, 
'  4166;  Dec  Dig.  §  1050.*] 

Appeal  from  Superior  Court,  McDowell 
County;  Foushee,  Judge. 

Action  by  D.  N.  Chadwlck,  Jr.,  against 
O.  A.  Klrkman  and  others.  Judgment  for* 
plaintiff  against  all  the  defendants  except 
Klrkman,  and  they  appeal.    No  error. 

Civil  action  to  recover  damages  for  fraud 
and  deceit  in  the  sale  of  realty,  tried  before 
his  honor,  H.  A.  Foushee,  judge,  and  a  jury 
at  February  term,  1912,  of  the  superior  court 
of  McDowell  county.  There  was  allegation, 
with  evidence  on  part  of  plaintiff,  tending 
to  show  that  in  March,  1910,  and  at  various 
times  thereafter  and  before  action  com- 
menced, the  defendants  G.  T.  Penny,  J.  R. 
Thomas,  and  the  Carolina  Loan  ft  Realty 
•  Company  by  fraud  and  deceit  Induced  plain- 
tiff to  buy  one-half  Interest  in  a  body  of  land 
in  McDowell  county  composed  of  several 
tracts  and  to  pay  therefor  $2,500  in  mone? 
and  to  execute  his  note  for  $2,500  addition- 
al, secured  by  a  mortgage  on  the  property; 
that  the  land  was  comparatively  worthless, 
and  defendants  without  title  to  the  most  of 
it,  and  the  damages  suffered  were  practical- 
ly the  entire  purchase  price  paid  and 
agreed  upon.  For  a  second  cause  of  action, 
plaintiff  sued  for  a  breach  of  warranty  in 
the  conveyance  from  defendant  to  plaintiff 
for  the  land  in  question.  Defendant  the 
Home  Banking  Company,  an  institution  in 


which  defendant  Penny  was  a  director  at 
the  time,  answered,  denying  any  participa- 
tion in  the  alleged  fraud,  and  alleged  that 
it  was  bona  fide  owner  and  holder  of  the  un- 
paid $2,500  note,  having  'taken  over"  same 
in  due  course  of  business.  The  other  de- 
fendants answered  fully  denying  any  and 
all  allegations  of  fraud  made  against  them 
and  set  up  a  counterclaim  in  which  they  al- 
leged that,  in  the  course  of  the  transaction, 
plaintiff,  having  received  title  for  entire 
.tract  and  made  these  defendants  a  warranty 
deed  for  one-half  interest  In  same,  had 
placed  a  mortgage  on  the  entire  land  before 
defendants  had  registered  their  deed,  and 
that  this  was  done  by  plaintiff  with  design 
and  intent  to  cheat  and  defraud  defendants, 
etc.,  and  offered  evidence  in  support  of  some 
of  these  positions.  At  the  trial  term,  and 
over  defendants'  objection,  plaintiff  was  al- 
lowed to  file  a  reply  denying  this  charge  of 
fraud,  and  defendants  excepted  and  ob- 
jected, and  excepted  further  that  they  were 
compelled  to  try  at  said  term  on  issues  rais- 
ed by  this  reply. 

The  following  verdict  was  rendered:  "(1) 
Did  the  defendants  George  T.  Penny  and  J. 
R.  Thomas  procure  the  plaintiff  to  execute 
his  note  for  $2,500  and  pay  $2,500  (in  a 
check  which  was  cashed)  for  the  deed  from 
O.  Arthur  Klrkman  by  fraud  and  misrepre- 
sentation, as  alleged  In  the  complaint? 
Answer:  Yes.  (2)  If  so,  was  the  Carolina 
Loan  &  Realty  Company  a  party  to  the 
fraudulent  contract  entered  into  by  the  de- 
fendants George  T.  Penny  and  J.  R.  Thom- 
as, by  which  $2,500  and  the  note  for  $2,500 
was  obtained  from  plaintiff,  as  alleged  in 
the  complaint?  Answer:  Yes.  (8)  Did  the 
Home  Banking  Company  participate  in  or 
have  knowledge  of  any  fraud  by  which  a 
note  for  $2,500  was  secured  by  plaintiff,  as 
alleged  in  the  complaint?  Answer:  No.  (4) 
What  amount  of  damage,  if  any,  is  the  plain- 
tiff entitled  to  recover  from  George  T.  Pen- 
ny, J.  R.  Thomas,  and  the  Carolina  Loan  ft 
Realty  Company?  Answer:  $2,500  with  in- 
terest from  March  28,  1910,  plus  $10,  with- 
out Interest.  (5)  Did  the  defendant  O.  A. 
Klrkman  have  title  to  the  640-acre  tract 
of  land  described  in  the  deed  from  Klrkman 
to  plaintiff  at  the  time  said  deed  waa  made, 
or  did  he  afterwards  acquire  the  same?  An- 
swer: No.  (6)  What  amount  of  damages, 
if  any,  has  the  plaintiff  sustained  by  rea- 
son of  the  failure  of  the  title  to  the  land 
described  in  the  deed  from  O.  A.  Klrkman  to 
plaintiff?  Answer:  Nothing.  (7)  Did  plain- 
tiff execute  a  mortgage  on  the  lands  de- 
scribed in  the  deed  from  Klrkman  to  plain- 
tiff to  L.  W.  Davis  for  $2,500  after  he  had 
executed  a  deed  to  one-half  Interest  in  said 
lands  to  Penny  and  Thomas?  Answer:  Yes. 
(8)  What  damage,  if  any,  has  the  defendants 
Penny  and  Thomas  sustained  thereby?  An- 
swer:  None." 
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On  the  rendition  of  the  verdict,  the  court 
being  of  opinion  that  there  was  no  evidence 
from  either  party  tending  to  show  that  the 
Home  Banking  Company  was  a  holder  of 
the  note,  in  dne  course  set  aside  the  verdict 
on  the  third  issue  and  gave  judgment  on  the 
verdict  for  plaintiff,  the  material  parts  of 
which  are  as  follows:  "It  is  therefore  ad- 
judged that  the  verdict  as  to  the  third  issue 
he  set  aside,  and  that  the  plaintiff  have  and 
recover  of  defendants  George  T.  Penny,  J. 
R.  Thomas,  and  the  Carolina  Loan  &  Realty 
Company  the  sum  of  $2,500,  with  interest 
from  the  28th  day  of  March,  and  a  further 
sum  of  $10,  with  interest  on  the  $10  from 
the  date  of  this  judgment,  and  the  cost  of 
this  action.  It  is  further  adjudged  that  the 
said  Home  Banking  Company  is  not  the  bona 
fide  holder  of  the  said  note  given  by  the 
plaintiff,  referred  to  in  the  pleadings,  and 
can  recover  nothing  from  the  plaintiff  on  ac- 
count thereof.  And  it  further  adjudged  that 
the  said  note  be  delivered  up  for  cancella- 
tion/* Defendants  duly  excepted  and  ap- 
pealed. 

Justice  &  Broadhurst  and  Pless  &  Win- 
borne,  for  appellants.  J.  F.  Spainhour,  W. 
T.  Morgan,  and  E.  D.  Steele,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  There  was  ample  evidence  to  sup- 
port the  verdict,  and  on  careful  perusal 
of  the  record,  we  find  no  good  reason  for 
disturbing  the  results  of  the  trial. 

[1]  It  was  urged  for  error  that  the  court 
below  permitted  the  filing  of  a  reply  to  de- 
fendants' counterclaim  at  the  trial  term  and 
in  ordering  a  trial  on  the  issues  thereby 
raised.  This  is  a  matter  that  is  left  largely 
in  the  discretion  of  the  trial  court,  and 
while  such  court  should  be  always  careful 
to  see  that  a  party  is  not  taken  by  surprise 
and  unduly  prejudiced  by  being  presently 
forced  Into  the  trial  of  issues  which  he 
had  no  reason  to  expect  or  prepare  for,  there 
is  nothing  in  this  case  to  show  that  the  dis- 
cretion vested  in  his  honor  was  improperly 
exercised.  The  counterclaim  of  defendant 
was  only  one  incident  in  this  matter.  The 
cause  of  action  set  up  by  plaintiff  embraced 
the  entire  transaction  and  fully  apprised 
defendants  of  all  the  facts  relevant  to  the 
inquiry,  and  they  were  evidently  not  taken 
by  surprise.  As  a  matter  of  fact,  there  was 
no  testimony  offered  tending  to  support  a 
charge  of  fraud  against  plaintiff,  and  the. 
counterclaim  referred  to  and  made  the  basis 
of  this  exception  seems  to  have  been  insert- 
ed more  with  a  view  of  "talking  back"  in 
the  record  than  with  any  well  grounded  hope 
of  benefit  to  be  derived  from  it 

[2]  It  was  insisted  further  that  in  the  ar- 
gument of  plaintiff's  counsel  to  the  jury  im- 
proper use  was  made  of  the  case  of  Brite  v. 
Penny,  reported  in  157  N.  C.  110,  72  S.  E. 
964,  a  case  Involving  an  issue  of  fraud  and 
in    which   the   same   defendant,    George  T. 


Penny,  appears  to  have  been  an  actor.  It 
ts  recognized  with  us,  a  rule  established  by 
express  statutory  provision,  that  an  attorney 
may  argue  the  whole  case  to  the  jury  both 
of  fact  and  law,  and  in  the  exercise  of  this 
privilege  counsel  have  been  allowed  to  state 
the  "facts  of  another  case  for  the  pur- 
pose of  applying  the  law  of  that  case  to  the 
one  in  hand,"  and  only  to  the  extent  requir- 
ed for  such  purpose.  State  v.  Corpenlng, 
157  N.  C.  623,  73  S.  E.  214;  Harrington  v. 
Wadesboro,  153  N.  C.  437,  69  S.  E.  399; 
Horah  v.  Knox,  87  N.  C.  483.  It  is  unfor- 
tunate for  defendants  that  he  has  figured 
in  another  cause  involving  an  issue  of  fraud 
and  on  facts  not  dissimilar  to  the  one  at  bar, 
and  the  propriety  of  using  such  a  case  is  at 
least  questionable.  We  deem  it  right  to  say 
further  that,  if  his  honor  in  this  instance 
had  denied  the  right  to  counsel,  his  ruling 
would  have  been  upheld;  but  as  a  matter 
of  law  the  argument  was  kept  well  within 
the  principles  of  the  cases  referred  to  and 
others  of  like  kind,  and  we  have  concluded 
that  on  this  record  the  question  could  very 
properly  be  left  to  the  decision  of  the  Just 
and  learned  judge  who  presided  at  the  triah 

[3]  The  action  of  the  court  in  setting 
aside  the  verdict  on  the  third  issue  or  in  • 
disregarding  it  as  immaterial  was  entirely 
proper  and  worked  no  legal  wrong  to  de- 
fendants. Sprinkle  v.  Wellborn,  140  N.  C. 
163,  52  S.  E.  666,  3  L.  R.  A.  (N.  S.)  174,  111 
Am.  St  Rep.  827.  The  fraud  having  been 
established,  in  order  to  maintain  the  posi- 
tion of  holder  in  due  course  of  the  $2,500 
note,  the  burden  was  on  the  defendant  to 
prove  that  it  was  indorsee  for  value  before 
maturity  and  without  knowledge  or  notice 
of  the  impeaching  facts.  Manufacturing  Co. 
v.  Summers,  143  N.  C.  103,  55  S.  B.  522. 

[4]  There  was  not  only  an  entire  absence 
of  evidence  to  support  the  position,  but  it 
was  not  even  alleged  in  the  answer  that  de- 
fendant company  was  indorsee  of  the  notes; 
the  allegation  being  simply  that  the  com- 
pany had  "taken  over"  the  notes.  The  facts 
therefore  embodied  in  the  third  issue  were 
irrelevant  and  immaterial  and  could  well 
have  been  disregarded  by  the  court  in  its 
judgment  Mayers  v.  McRimmon,  140  N.  C. 
640,  53  S.  E.  447,  111  Am.  St.  Rep.  879: 
Tyson  v.  Joyner,  139  N.  C.  69,  51  S.  E.  803. 

[8]  The  objection  that  plaintiff  in  his  tes- 
timony was  allowed  to  say,  in  reference  to 
a  foreclosure  sale  under  the  mortgage  given 
by  him  to  the  railway  company,  that  "on 
coming  to  Marion  on  one  occasion  he  found 
there  was  a  crooked  sale  on  hand/'  may  not 
be  sustained.  The  witness  had  testified  ful- 
ly and  directly  to  the  entire  facts  of  the 
transaction,  tending  if  accepted  by  the  jury 
to  establish  a  deliberate  fraud  on  the  part 
of  defendants,  and  this  expression  of  opin- 
ion, while  not  in  strictness  permissible,  was 
too  remote  and  insignificant  to  be  allowed 
for  reversible  error. 
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On  examination  of  entire  record,  we  are 
of  opinion  that  the  case  has  been  tried  on 
correct  legal  principles,  that  an  actionable 
wrong  has  been  clearly  established,  and  the 
judgment  on  the  verdict  In  plaintiff's  favor 
should  be  affirmed. 

No  error. 

(159  N.  C.  357) 

FRY  t.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.     May  15, 

1912.) 

1.  Master  and  Sib v ant  ({  293*)— Injury  to 
Servant— -Negligence— Instructions. 

Where,  in  an  action  for  injuries  to  a  rail- 
road employe"  while  uncoupling  an  air  hose  be- 
tween two  cars,  the  issue  was  whether  the 
employ 6  *was  injured  by  the  starting  of  the 
cars  after  they  once  stopped,  as  testified  to 
by  him,  or  whether,  he  was  injured  by  going 
between  moving  cars,  in  violation  of  the  rules 
of  the  employment,  as  testified  to  by  the  com- 
pany, an  instruction  that  an  employe"  must 
obey  the  orders  of  the  master,  and  if  a  supe- 
rior ordered  the  employe"  to  go  between  two 
cars  and  uncouple  the  air  hose,  and  if,  in 
obedience,  the  employe"  went  between  the  cars, 
and  while  he  was  between  the  cars,  and  in  the 
act  of  uncoupling  the  air  hose,  the  cars  were 
jerked,  injuring  him,  the  company  was  guilty  of 
negligence,  was  erroneous  as  authorizing  a 
finding  of  negligence  without  limiting  the  neg- 
ligence to  the  proximate  cause  of  the  injuries 
complained  of. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1148-1156,  1158-1160; 
Dec.  Dig.  *  293.*] 

2.  Master  and  Servant  ({  296*)— Injury  to 
Servant— Contributory  Negligence— In- 
structions. 

A  charge  that,  if  the  employe*  was  guilty 
of  contributory  negligence  by  going  between 
the  cars  when  they  were  moving,  and  attempt- 
ing to  release  the  air  brakes,  and  if  the  gomg 
between  the  cars,  while  moving,  was  the  prox- 
imate cause  of  the  injury,  he  could  not  recover 
was  erroneous,  because,  if  the  cars  were  mov- 
ing, the  employe's  injury  was  caused  solely  by 
his  disobedience  of  the  rule  of  the  employ- 
ment as  a  matter  of  law,  and  because  the  jury 
must  determine,  as  a  question  of  fact,  whether 
he  attempted  to  uncouple  the  cars  while  they 
were  in  motion,  or  while  they  were  at  rest. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  1180-1194;  Dec  Dig. 
1-296.*] 

3.  Damages  (|  100*)— Personal  Injuries- 
Measure  or  Damages. 

A  person  sustaining  a  permanent  injury 
partially  incapacitating  him  to  earn  money  is 
only  entitled  to  recover  the  reasonable  pres- 
ent value  of  his  diminished  earning  power  in 
the  future,  and  not  the  difference  between  what 
he  would  have  been  able  to  earn  in  the  future, 
but  for  the  injury,  and  such  sum  as  he  would 
be  able  to  earn  in  his  injured  condition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  237-241;   Dec.  Dig.  |  100.*] 

Clark,  G.  J.,  dissenting  in  part 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Lyon,  Judge. 

Action  by  O.  L.  Fry  against  the  North  Car- 
olina Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 


The  first  issue  was :  "Was  the  plaintiff  in- 
jured by  the  negligence  of  the  defendant,  as 
alleged  In  the  complaint?" 

O.  F.  Mason  and  Shannonhouse  ft  Jones, 
for  appellant  McCall  &  Smith,  EL  R.  Pres- 
ton, and  N.  R.-  Graham,  for  appellee. 

WALKER,  J.  [1]  This  action  was  brought 
by  the  plaintiff  to  recover  damages  for  in- 
juries received  while  uncoupling  an  air  hose 
between  two  cars,  and  which,  he  alleges, 
were  caused  by  the  negligence  of  the  defend- 
ant. The  rules  of  the  railroad  company  pro- 
hibited employes  from  going  between  cars, 
while  in  motion,  for  the  purpose  of  coupling 
or  uncoupling  cars;  and  plaintiff  was 
aware  of  this  rule  at  the  time  of  the  acci- 
dent, and  knew  that  he  was  also  forbidden  by 
it  to  go  between  cars,  while  in  motion,  even 
by  the  order  of  the  conductor.  He  testified 
that  when  he  was  ordered  to  uncouple  cars 
it  was  his  duty  to  wait  until  the  train  had 
stopped,  and  then  execute  the  order.  He  was 
ordered  by  the  conductor  to  uncouple  the 
cars,  but  knew,  as  he  stated,  that  he  was  to 
do  so  only  when  the  cars  had  stopped.  He 
also  knew  that  he  was  not  bound  or  permit- 
ted to  obey  an  order  to  uncouple  cars  when 
moving,  and  he  was  fully  protected  by  the 
rules  in  refusing  to  do  so;  and  he  testified 
that  he  would  not  have  obeyed  such  an  or- 
der, and  he  did  not  receive  any  such  order, 
but  he  was  ordered  to  uncouple  after  the 
cars  had  stopped.  He  further  testified  that 
the  cars  had  come  to  a  full  stop  when  he 
went  between  the  cars  to  uncouple.  While 
performing  his  duty,  the  cars  were  started, 
and  his  left  hand  was  caught  between  the 
dead  blocks,  or  bumpers,  and  crushed.  This 
was  his  version.  The  defendant  alleged  and 
offered  evidence  to  show  that  the  cars  were 
in  motion  when  he  attempted  to  uncouple, 
and  he  was  hurt  by  this  movement  of  the 
cars,  and  not  by  starting  them  after  they  had 
stopped.  So  that  the  issue  was  squarely 
made  whether  he  was  injured  by  the  start- 
ing of  the  cars  after  they  had  once  stopped, 
or  by  going  between  moving  cars.  The  plain- 
tiff had  agreed  in  writing  to  abide  by  the 
rules  of  the  company,  and  observe  the  same 
while  in  the  discharge  of  his  duties,  and  not 
to  hold  the  company  liable  for  any  injuries 
to  himself  resulting  from  his  own  disobedi- 
ence or  infraction  of  the  rules. 

Upon  this  state  of  facts,  the  court  charged 
the  jury,  with  reference  to  the  first  issue,  as 
follows:  "It  is  the  duty  of  an  employ G  of  a 
railroad  company  to  obey  the  orders  and  di- 
rections of  the  master;  and,  if  you  should 
find  by  the  greater  weight  of  the  evidence 
In  this  case  that  W.  R.  Murray  was  acting  as 
yardmaster  for  the  defendant's  lessee,  as  al- 
leged in  the  complaint  and  was  engaged  in 
making  up  a  train  of  cars  in  the  defendant's 
yard  in  or  near  the  city  of  Charlotte  on 
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December  2,  1910,  and  that  while  thus  en- 
gaged he  ordered  the  plaintiff,  who  was  an 
employe*  of  the  defendant's  lessee,  to  go  be- 
tween two  of  the  cars  and  to  cut  off,  or  un- 
couple, the  air  hose  attached  to  said  cars, 
and  if  you  should  further  find  that  the  plain- 
tiff, In  obedience  to  said  order,  went  between 
the  cars,  and  while  he  was  between  the  cars, 
and  in  the  act  uncoupling  the  air  hose,  the 
defendant's  lessee  jerked  or  shoved  the  train 
and  injured  the  plaintiff,  as  alleged,  the 
court  instructs  you  that  this  would  be  negli- 
gence on  the  part  of  the  defendant's  lessee, 
and  you  should  answer  the  first  issue,  'Yes.' " 
We  think  that  this  instruction  was  errone- 
ous in  two  respects :  It  authorized  the  jury 
to  find  that  there  was  negligence,  if  the 
plaintiff  went  between  the  cars  to  uncouple 
the  air  hose,  while  the  train  was  in  motion, 
and  in  disobedience  of  the  rule,  and  was 
thereby  Injured;  whereas  the  defendant,  by 
its  rule  or  regulation,  had  provided  a  per** 
fectly  safe  way  for  the  work  to  be  done — 
that  is,  by  waiting  until  the  cars  had  stopped 
— when  it  was  the  duty  of  the  engineer  to 
protect  him,  and  not  to  move  the  train  until 
he  had  uncoupled  the  hose  and  notified  the 
engineer  of  the  fact  by  the  proper  signal.  It 
will  be  observed  that  the  court,  in  the  in- 
struction, makes  no  distinction  between  un- 
coupling when  the  cars  were  in  motion  and 
when  they  were  not  Besides,  the  jury  could 
have  answered  the  first  issue  in  the  affirma- 
tive, if  they  had  found  that  his  going  be- 
tween the  cars  in  obedience  to  an  order  was 
not  the  proximate  cause  of  his  injury.  In 
this  respect,  a  similar  instruction  has  been 
condemned  by  this  court  Edwards  v.  Rail- 
road. 129  N.  C.  at  marginal  page  81,  39  S. 
E>.  780.  There  was  no  reference  in  the  in- 
struction to  proximate  cause ;  the  charge  be- 
ing that  negligence  on  the.  part  of  the  defend- 
ant was,  of  itself,  suflaelent  to  warrant  a 
finding  for  the  plaintiff  on  the  first  issue. 

[2]  The  court  charged  the  jury  upon  the 
second  issue,  as  follows:  "The  second  issue 
is:  'Did  the  plaintiff,  by  his  own  negligence, 
contribute  to  his  injury,  as  alleged  in  the 
answer?'  Now,  if  you  find  from  the  evi- 
dence, by  the  greater  weight  thereof,  the 
burden  being  on  the  defendant  to  so  satisfy 
you,  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence  in  that  he  went  between 
the  cars  when  they  were  moving,  and  at- 
tempted to  release  the  air  brakes,  and  you 
find  that  the  going  between  the  cars,  while 
they  were  moving,  was  the  proximate  cause 
of  the  injury  complained  of,  then  you  will 
answer  the  second  issue,  'Yes;'  otherwise  you 
will  answer  it  'No.'"  The  jury  returned  a 
verdict  for  the  plaintiff,  and,  judgment  hav- 
ing been  entered  thereon,  defendant  ap- 
pealed. 

,  We  think  the  charge  upon  the  issue  as  to 
contributory  negligence  was  erroneous;  and 
the  judge  should  have  told  the  jury  that  if 
the  plaintiff  was  injured  because  he  went  be- 


tween the  cars,  while  in  motion,  to  uncouple, 
in  disobedience  of  the  rule,  it  was,  in  law, 
the  proximate  cause  of  his  injury,  which 
could  not  be  imputed  to  the  negligence  of  the 
company,  but  to  his  own  carelessness  and  de- 
liberate violation  of  the  rule  which  was  made 
for  his  protection.  It  is  plain  that  if  the 
cars  were  moving  the  plaintiff's  Injury  was 
caused  solely  by  his  disobedience  of  the  rule 
in  trying  to  uncouple  the  hose  when  the  cars 
were  thus  moving.  Nothing  done  by  the  en- 
gineer in  the  movement  of  the  train,  if  it 
caused  the  injury,  would  be  negligence,  as  it 
was  not  expected  that  the  plaintiff  would  go 
between  the  cars  while  they  were  moving; 
and  jerks  will  frequently  occur  in  such  cases. 
If  the  engineer  knew  he  was  between  the 
cars,  even  though  they  were  moving,  and  did 
something  willfully  and  for  the  purpose  of 
injuring  him,  or  even  negligently,  a  different 
question  would  be  presented;  but  there  is  no 
such  evidence  in  this  case.  The  plaintiff  was 
injured  by  the  starting  of  the  cars,  when  he 
was  between  them  for  the  purpose  of  un- 
coupling the  hose,  according  to  his  conten- 
tion, or  he  was  injured  by  his  own  folly  and 
disobedience  of  the  rule  In  going  between  the 
cars  when  they  were  moving.  In  the  latter 
case,  the  law  refers  the  injury  to  the  plain- 
tiff's own  negligent  and  disobedient  act. 

In  Stewart  v.  Carpet  Co.,  138  N.  C.  60,  50 
S.  E.  562,  discussing  a  similar  question,  we 
said :  "It  follows  that  if  the  jury  had  taken 
the  defendant's,  view  of  the  evidence  and 
found  that  plaintiff  was,  at  the  time  of  his 
injury,  acting  in  disobedience  of  orders,  no 
negligence  could  be  imputed  to  the  defend- 
ant even  if  the  elevator  was  defective,  as 
defendant  omitted  no  duty  to  the  plaintiff 
in  respect  to  its  condition,  as  we  have  stated; 
and  the  plaintiff's  own  act  in  disobeying  in- 
structions would,  in  law,  be  regarded  as  the 
proximate,  and  indeed,  the  only  cause  of  his 
injury.  The  defendant  was  entitled  to  have 
this  view  of  the  case  submitted  to  the  jury; 
but  the  charge  of  the  court  excluded  It* 

And  in  Whitson  v.  Wrenn,  134  N.  C.  86, 
46  S.  El  17,  the  same  principle  is  stated,  as 
follows:  "Instead  of  the  plaintiff  having  been 
commanded  to  do  a  dangerous  act,  it  is  as- 
sumed in  the  instruction,  and  there  was  evi- 
dence to  show,  that  he  was  ordered  to  do 
the  particular  work  assigned  to  him  in  a 
safe  way,  but  elected  to  do  it  in  bis  own 
way,  which  turned  out  to  be  a  dangerous 
one,  and  which  actually  resulted  in  his  in- 
jury. The  law,  under  such  circumstances, 
refers  the  injury  to  his  own  fault,  and  not 
to  any  wrong  on  the  part  of  his  employer." 

It  has  been  held  directly  in  other  juris- 
dictions that  if  an  employe"  attempts  to  cou- 
ple or  uncouple  cars  while  they  are  in  mo- 
tion, in  violation  of  the  company's  rules 
which  are  known  to  him,  and  which  provide 
a  safe  way  tor  doing  the  work,  and  is  in- 
jured, he  is  guilty  of  such  negligence  as 
bars  his  recovery  of  damages.    Sedgwick  v. 
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Railway,  76  Iowa,  340,  41  N.  W.  35;  Dar- 
racott  v.  Railroad,  83  Va.  288,  2  8.  E.  511, 
5  Am.  St.  Rep.  266;  Johnson  v.  Railway, 
38  W.  Va.  206,  18  S.  B.  573 ;  Finnill  v.  Rail- 
road, 129  N.  Y.  669,  29  N.  E.  825. 

In  Johnson  v.  Railway,  supra,  the  court 
said:  "It  appears  from  the  plaintiff's  own 
testimony  that,  if  he  did  not  in  fact  read  the 
rule  of  the  company,  he  frequently  had  it  in 
his  hands,  with  opportunity  to  read  it,  and 
from  the  testimony  of  one  of  his  witnesses, 
that  'men  are  always  notified  not  to  go  in 
between  the  cars  to  uncouple,  while  they  are 
in  motion,  and  that  it  Is  unnecessary,  and 
obviously  dangerous  at  all  times ;'  and  it  is 
equally  clear  from  plaintiff's  own  testimony 
and  that  of  his  witnesses  that  his  violation 
of  this  rule  was  the  proximate  cause  of  his 
injury,  without  which  it  would  not  have 
happened.  To  hold  otherwise  would  be  giv- 
ing a  party  the  advantage  of  his  own 
wrong."  See,  also,  Mason  v.  Railroad,  111 
N.  C.  4&9,  16  S.  B.  698,  18  L.  R.  A.  845,  32 
Am.  St.  Rep.  814,  and  114  N.  G.  724,  19  S. 
E.  362. 

He  was  not  ordered  to  uncouple  while  the 
.*ars  were  in  motion,  but  to  do  so  after  they 
had  stopped;  there  was  not  any  defect  in 
the  construction  of  the  cars,  if  that  would 
make  any  difference  in  this  kind  of  case; 
the  plaintiff  knew  that  he  had  been  forbid- 
den to  uncouple  the  angle  cock  or  the  hose 
while  the  cars  were  moving,  and  that  it  was 
dangerous  to  do  so,  and  would  not  have  done 
so  because  of  the  danger  and  the  rule  of 
prohibition.  This  is  his  own  testimony.  The 
question  of  fact,  as  to  whether  he  attempt- 
ed to  uncouple  the  cars  while  they  were  in 
motion,  or  when  they  were  at  rest,  was  one 
for  the  jury.  The  error  in  the  instruction 
of  the  court  consists  in  leaving  to  the  deci- 
sion of  the  jury,  as  a  question  of  fact,  wheth- 
er, if  he  attempted  to  uncouple  moving  cars, 
his  disobedience  of  the  rule  was  the  proxi- 
mate cause  of  the  injury,  as  it  was  plain- 
ly so  as  matter  of  law.  If  his  testimony  is 
accepted  as  true,  he  was  not  ordered  to 
go  between  moving  cars,  but  to  wait  until 
the  cars  had  stopped,  so  that  it  necessarily 
follows  that  the  engineer  and  conductor  did 
not  know  he  was  between  the  cars  while 
they  were  in  motion;  and  there  is  no  evi- 
dence that  they  did.  How,  then,  could  they 
be  guilty  of  negligence  with  respect  to  him? 
By  his  own  words,  he  had  assumed  a  peril- 
ous position,  if  he  violated  the  express  or- 
der and  went  between  moving  cars ;  and  his 
own  confessed  negligence  was  not  only  the 
proximate  cause,  but  the  sole  cause  of  his 
injury.  This  is  In  accordance  with  reason 
and  the  acknowledged  rule  of  law.  It  1s  not 
opposed  to  the  precedents;  nor  does  it  vio- 
late any  statutory  provision  or  change  the 
ourden  of  proof  as  fixed  by  law. 

[3]  There  was  error  in  the  following  in- 
struction as  to  damages:  "If  you  find  that  he 
has  been  permanently  injured,  and  that  such 


injury  partially  incapacitates  him  to  earn 
money,  then  he  would  be  entitled  to  recover 
damages  for  partial  incapacity,  if  you  find 
the  injury  was  caused  by  the  negligence  of 
the  defendant.  He  would  be  entitled  to  re- 
cover the  difference  between  what  he  is  able 
to  earn  at  the  present  time,  and  in  the  fu- 
ture,, and  what  he  would  have  been  able  to 
earn  if  the  accident  had  not  happened,  and, 
passing  upon  his  expectancy,  the  mortuary 
table  has  been  read  to  you,  and  you  will 
bear  that  in  mind  in  awarding  damages,  if 
you  find  that  the  plaintiff  is  entitled  to  recov- 
er anything."  In  an  action  for  injuries  by 
negligence,  such  as  this  one,  the  plaintiff  is 
only  entitled  to  recover  the  reasonable  pres- 
ent value  of  his  diminished  earning  power 
in  the  future,  and  not  the  difference  be- 
tween what  he  would  be  able  to  earn  in  the 
future,  but  for  such  injury,  and  such  sum  as 
he  would  be  able  to  earn  in  his  present  con- 
dition. Railroad  v.  Paschall,  41  Tex.  Giv. 
App.  357,  92  S.  W.  446.  Where  future  pay- 
ments for  the  loss  of  earning  power  are  to 
be  anticipated  by  the  jury  and  capitalized  in 
a  verdict,  the  plaintiff  is  entitled  only  to 
their  present  worth.  Goodhart  v.  Railroad, 
177  Pa.  1,  35  Atl.  191,  55  Am.  St  Rep.  705. 
The  damages  to  be  awarded  for  a  negligent 
personal  Injury  resulting  in  a  diminution  of 
earning  power  Is  a  sum  equal  to  the  pres- 
ent worth  of  such  diminution,  and  not  its 
aggregate  for  plaintiff's  expectancy  of  life. 
O'Brien  v.  White,  105  Me.  308,  74  Atl.  721. 
The  rule,  as  we  see,  may  be  stated  with 
varying  phraseology ;  but  they  all  carry 
the  same  idea  that  the  estimate  should  be 
based  upon  the  present  value  of  the  differ- 
ence between  plaintiff's  earning  capacity,  and 
not  the  total  difference  caused  by  the  inju- 
ry. The  rule  is  supported  by  many  author- 
ities in  this  and  other  jurisdictions.  Pickett 
v.  Railroad,  117  N.  C.  616,  23  S.  EL  264,  30 
L.  R.  A  257,  53  Am.  St  Rep.  611;  Wilkin- 
son v.  Dunbar,  149  N.  C.  20,  62  S.  B.  748; 
Benton  v.  Railroad,  122  N.  O.  1007,  30  S.  B. 
333;  Watson  v.  Railroad,  133  N.  O.  188,  45 
S.  E.  655;  Railroad  v.  Carroll,  84  Fed.  772, 
28  C.  G.  A.  207 ;  Fulsome  v.  Concord,  46  Yt 
185;  Kinny  v.  Folkerts,  84  Mich.  616,  48  N. 
W.  283. 

Nothing  said  in  this  opinion  conflicts  with 
the  decision  in  Boney  v.  Railroad,  155  N.  C. 
95,  71  S.  B.  87,  as  in  that  case  it  was  ad- 
judged that  the  defendant  had  the  last  clear 
chance  to  avoid  the  injury  to  the  plaintiff, 
by  displaying'  the  proper  signal  at  the 
switch,  notwithstanding  any  negligence  of 
the  plaintiff  in  disobeying  the  rule  of  the 
company,  which  limited  the  speed  of  the 
train  at  the  place  of  the  accident  to  six 
miles  an  hour* 

New  trial. 

BROWN,  J.,  concurs. 

ALLEN,  J.  (concurring).    I  agree  with  the 
opinion  of  the  court  that  the  question  of 
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proximate  cause  is  Involved  In  the  first  is- 
sue, and  that  before  the  jury  can  answer 
that  issue  in  the  affirmative  they  must  find 
that  the  defendant  was  negligent,  and  that 
this  negligence  was  the  proximate  cause  of 
the  injury.  Otherwise  the  jury  could  find 
that  the  defendant  was  negligent,  and  that 
the  plaintiff  was  not  guilty  of  contributory 
negligence,  and  could  award  damages  to  the 
plaintiff,  without  finding  that  the  negligence 
of  the  defendant  caused  the  injury  to  the 
plaintiff. 

I  also  concur  in  the  opinion  expressed  by 
the  CHIEF  JUSTICE,  which  I  do  not  un- 
derstand to  be  controverted,  that  the  negli- 
gence of  the  plaintiff,  before  it  will  bar  his 
recovery,  must  be  contributory,  and  that,  to 
be  contributory,  it  must  be  either  the  sole 
proximate  cause  of  the  injury,  or  it  must 
concur  in  point  of  time  with  the  negligence 
of  the  defendant  in  bringing  It  about;  but  I 
do  not  think  there  is  any  reasonable  view 
of  the  evidence  in  this  case  tending  to  show 
that  the  plaintiff  went  between  the  cars 
while  they  were  in  motion,  that  the  cars 
stopped,  and  that  he  was  then  injured  by  a 
sudden  movement  of  the  train;  and  it  is 
upon  this  view  that  the  opinion  of  the 
Chief  Justice  is  predicated. 

The  only  question  of  fact  in  dispute  be- 
tween the  plaintiff  and  the  defendant  was 
whether  the  cars  were  in  motion  when  the 
plaintiff  went  between  them,  and  the  plain- 
tiff did  not  testify  or  contend  that  he  went 
in  while  the  cars  were  in  motion,  that  they 
then  stopped,  and  that  he  was  afterwards 
Injured  by  the  movement  of  the  cars;  and 
I  agree  to  a  new  trial,  because  I  do  not 
think  that  the  jury  could  have  understood 
from  the  charge  that  the  determination  of 
the  issue  depended  almost  entirely  upon  this 
one  fact. 

HOKE,  J.  I  concur  in  the  decision  that  a 
new  trial  should  be  awarded,  being  of  opin- 
ion that  there  was  error  in  the  instruction 
as  to  damages. 

CLARK,  C.  J.  (dissenting).  Notwithstand- 
ing the  rules  of  the  company  prohibited  em- 
ploye's from  going  between  cars  while  in  mo- 
tion, if  the  plaintiff  had  orders  to  do  so  from 
the  yardmaster,  and  was  injured  In  conse- 
quence, the  company  is  liable.  Mason  v. 
Railroad,  111  N.  C.  485,  16  S.  E.  698,  18  L. 
R.  A.  845,  32  Am.  St  Rep.' 814;  s.  c,  114 
N.  C.  718,  19  S.  E.  362. 

On  the  first  issue,  "Was  the  plaintiff  in- 
jured by  the  negligence  of  defendant?"  there 
is  no  question  of  proximate  cause,  but  of 
direct  cause.  The  language  of  the  issue  it- 
self is  clear  as  to  this,  "Was  the  plaintiff  in- 
jured by  the  negligence  of  the  defendant?" 
The  court  charged  in  accordance  with  the 
precedents,  and  the  jury  found  in  the  af- 
firmative. 

The  second   issue  is,   "Was  the  plaintiff 


guilty  of  contributory  negligence?'9  Upon 
the  very  frame  of  the  issue,  the  question  of 
proximate  cause  is  its  essential  element 
which  the  statute  requires  the  defendant  to 
allege  and  prove.  Unless  the  negligence  of 
the  plaintiff  contributed  to  the  injury,  L  e., 
was  the  proximate  cause  thereof,  so  as  to 
exculpate  the  defendant  from  liability  for 
the  injury  which,  on  the  first  issue,  the  jury 
found  the  defendant  caused  the  plaintiff  by 
Its  negligence,  then  the  defendant  is  liable. 
The  very  heart  of  the  issue  Is  the  inquiry 
of  fact  as  to  whether  the  plaintiff  contribut- 
ed to  the  injury,  and  by  such  negligence  as 
was  the  proximate  cause  of  the  injury  he 
sustained.  The  charge  of  the  court  properly 
presented  the  real  Issue  of  fact  In  contro- 
versy, and  that  was:  "Did  the  plaintiff,  by 
stepping  in  between  the  moving  cars,  if  he 
did  so  step  in  (which  the  plaintiff  testified 
that  he  did  not),  contribute  to  his  injury,  or 
was  it  an  act  entirely  disconnected  with  the 
injury,  which  was  caused  solely  by  attempt- 
ing to  uncouple  the  hose  while  the  train 
was  stationary?" 

The  jury  found,  either  that  the  plaintiff 
did  not  step  in  between  the  cars  while  in 
motion,  which  was  his  testimony,  or  that. 
If  he  did,  this  did  not  contribute  to  (that  is, 
that  it  was  not  the  proximate  cause  of)  the 
Injury,  but  was  totally  disconnected  with  the 
Injury,  which  was  caused  by  the  sudden 
jerking  of  the  car,  while  the  plaintiff  was 
uncoupling  the  hose  after  the  train  had  stop- 
ped. This  was  a  question  of  fact  for  the 
jury,  as  to  which  the  judge  could  have  ex- 
pressed no  opinion. 

The  lawmaking  power  of  a  just  and  hu- 
mane people  has  often  found  it  necessary  to 
legislate  for  the  protection  of  employes  in- 
jured in  the  service  of  railroad  companies. 
It  has  been  enacted  (now  Revlsal  1905,  1 483), 
contrary  to  the  former  ruling  of  this  court 
in  Owens  v.  Railroad,  88  N.  C.  502,  that  the 
burden  is  upon  the  defendant  to  allege  and 
prove  contributory  negligence.  It  must  not 
only  prove  negligence  on  the  part  of  the 
plaintiff,  but  that  his  negligence  was  the 
proximate  cause  of  his  injury.  A  later  act 
(now  Revlsal  1905,  I  2646)  cut  off  the  defens- 
es of  the  assumption  of  risk,  and  that  an  in- 
jury was  caused  by  the  negligence  of  a  fel- 
low servant  The  federal  statute  not  only 
embraces  the  above  provisions,  but  it  has 
gone  further,  and  has  provided  that  contribu- 
tory negligence  shall  not  be  a  bar  to  any 
action,  but  can  only  be  considered  by  the 
jury  in  estimating  the  amount  of  the  recov- 
ery. This  is  doubtless  the  result  of  the  de- 
cisions of  some  courts  upon  above  statutes, 
not  in  accord  with  their  spirit.  To  hold  that 
the  proximate  cause  is  a  question  of  law 
for  the  court  and  not  one  of  fact  for  the 
jury,  is  to  reverse  our  entire  doctrine  In  re- 
gard to  negligence.  .When  we  adopted  the 
"rule  of  the  prudent  man,"  we  made  negli- 
gence an  issue  of  fact,  and  not  one  of  law. 
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Proximate  cause  has  always  been  an  issue 
of  fact  to  be  found  by  the  jury. 

On  the  issue  of  damages,  the  court  erred 
in  the  respect  pointed  out,  but  this  entitles 
the  defendant  merely  to  a  new  trial  upon 
that  issue;  for  the  error  is  totally  discon- 
nected with  the  issues  as  to  negligence  and 
contributory  negligence. 

There  should  be  a  partial  new  trial  upon 
the  issue  as  to  damages  only. 

(150  N.  C.  426) 

GARRISON  et  al  v.  WILLIAMS  et  aL 

(Supreme  Court  of  North  Carolina.    May  22, 

1912.) 

1.  Trial  (f  351*)— Issues  to  be  Submitted. 

Issues  tendered  were  properly  refused, 
where  the  issues  submitted  covered  every 
phase  of  the  case  and  presented  every  conten- 
tion between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §§  829,  834-839;   Dec.  Dig.  §  351.*] 

2.  Public  Lands   (|  164*)— Disposition  or 
Estate— Lands  Subject  to  Entby. 

It  is  essential  to  a  valid  entry  of  state 
lands  under  the  statutes  that  such  land  should 
have  been  vacant  and  unappropriated  at  the 
time  of  the  entry. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  S§  466-476;  Dec.  Dig.  § 
164.*] 

3.  Appeal  and  Error  ({  1064*)— Harmless 
Error— Instructions. 

In  a  civil  action  to  have  defendants  de- 
clared trustees  of  lands  for  the  plaintiff,  an 
instruction  as  to  running  one  of  the  lines  of 
one  of  the  grants  involved  with  the  county  line 
to  a  designated  tree  was  without  prejudice, 
where  all  the  lands  covered  by  the  plaintiff's 
grant  had  been  previously  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4219,  4221-4224;  Dec 
Dig.  i  1064.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  Webb,  Judge. 

Action  by  Ida  E.  Garrison  and  others 
against  R.  Williams  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  No 
error.' 

See,  also,  150  N.  C..674,  64  S.  E.  783. 

The  case  was  tried  on  the  following  is- 
sues, answered  by  the  jury  as  follows: 

"(1)  Did  Ida  E.  Garrison  enter  the  lauds 
in  controversy  on  August  14,  1900,  as  alleg- 
ed?   Answer:    Yes. 

"(2)  Did  the  defendant  Williams  enter  the 
same  lands  on  January  6  and  March  10, 
1902?    Answer:    Yes. 

"(3)  Was  the  notice  of  the  entries  made 
by  Ida  E.  Garrison  posted  as  the  law  directs 
at  the  time  said  entries  were  made,  or  with- 
in a  short  time  thereafter?    Answer:    Yes. 

"(4)  Was  the  protest  entered  by  Williams 
filed  within  10  days  after  the  aforesaid  no- 
tice of  the  Garrison  entries  were  posted? 
Answer:   No. 

"(5)  Are  the  lands  In  dispute  covered  by 
the  grants  of  the  plaintiff?    Answer:    Yes. 

"(6)  Were  the  lands  claimed  by  the  plain- 
tiff and  covered  by  her  grant  No.  16,532  va- 


cant and  unappropriated  lands  of  the  state 
of  North  Carolina  at  the  time  plaintiff  made 
her  entry  of  the  same?    Answer:   No. 

"(7)  Were  the  lands  claimed  by  the  plain- 
tiff and  covered  by  her  grant  No.  16,533  va- 
cant and  unappropriated  lands  of  the  state 
of  North  Carolina  at  the  time  the  plaintiff 
made  her  entry  of  the  same?    Answer:   No. 

"(8)  Were  the  lands  claimed  by  the  plain- 
tiff and  covered  by  her  grant  No.  16,534  va- 
cant and  unappropriated  lands  of  the  state 
of  North  Carolina  at  the  time  plaintiff  made 
.her  entry  of  the  same?    Answer:    No. 

"(9)  Did  the  defendant  Williams,  with  no- 
tice of  the  said  entries  of  Ida  E.  Garrison, 
obtain  his  grant  for  said  land  and  there- 
after convey  said  lands  to  the  defendant 
R.  F.  Whitmer?    Answer:   Yes. 

"(10)  Did  the  defendant  Whitmer  take  ti- 
tle to  the  lands  described  in  the  complaint 
with  notice  of  the  alleged  equity  of  the 
plaintiff?     Answer:    No. 

"(11)  Did  the  defendant  Table  Rock  Lum- 
ber Company  take  title  to  the  land  conveyed 
to  it  by  Whitmer  on  the  24th  of  February, 
1906,  with  notice  of  the  alleged  equity  of 
the  plaintiff?    Answer:    No. 

"(12)  Did  the  Table  Rock  Lumber  Compa- 
ny convey  said  land  to  the  Empire  Trust 
Company  by  deed  of  March  1,  1906,  after 
this  suit  was  begun,  in  order  to  secure  a  pro- 
posed issue  of  bonds,  and  was  said  land  aft- 
erwards by  deed  reconveyed  by  the  Empire 
Trust  Company  to  the  Table  Rock  Lumber 

Company  on  the day  of ,  1906? 

Answer:    Yes. 

"(13)  If  any  bonds  were  Issued  under  and 
pursuant  to  the  said  deed  of  trust  to  the 
Empire  Trust  Company,  were  they  paid  by 
the  Table  Rock  Lumber  Company  prior  to 
or  at  the  time  of  said  reconveyance?  An- 
swer:  At  time  of  reconveyance. 

"(14)  Did  the  plaintiff  request,  in  good 
faith,  the  entry  taker  to  issue  to  her  her 
warrants  of  survey  on  her  entries  a  day 
or  two  after  the  protest  was  filed  by  Wil- 
liams?   Answer:   No. 

"(15)  Did  the  entry  taker  refuse  to  issue 
the  warrants  of  survey  to  the  plaintiff  for 
the  reason  that  the  protest  had  been  filed 
by  Williams?    Answer:  Yes." 

The  plaintiff  tendered  two  issues,  as  fol- 
lows: 

"(1)  Was  Ida  E.  Garrison  prevented  by 
the  protest  filed  from  obtaining  warrants  of 
survey  and  paying  for  and  obtaining  grants 
for  the  lands  entered  on  or  before  December 
31,  1902,  and  did  she  obtain  warrants  of 
survey  and  pay  for  and  obtain  grants  there- 
for within  reasonable  time  after  said  pro- 
test was  dismissed  at  the  August  term,  1905, 
of  Burke  superior  court? 

"(2)  Are  the  defendants  R.  F.  Whitmer 
and  Table  Rock  Lumber  Company  purchas- 
ers for  value  and  without  notice  of  the 
lands  in  controversy?" 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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The  court  declined  to  submit  the  issues 
tendered  by   the  plaintiff. 

At  the  request  of  the  defendant's  counsel,' 
the  court  instructed  the  jury  as  follows: 

"(1)  The  court  charges  you  that  in  lo- 
cating the  lines  and  boundaries  of  deeds  and 
grants  a  call  for  a  natural  object,  such  as 
marked  trees  and  county  lines,  and  the  lines 
of  other  tracts  will  control  course  and  dis- 
tance, so  that  the  court  charges  you  that  in 
locating  the  lines  and  boundaries  of  grant 
No.  6,556,  if  you  should  find  from  the  great- 
er weight  of  the  evidence  that  the  calls  of 
said  grant  are:  'Beginning  on  a  rock,  known 
as  the  pinnacle,'  and  find  that  this  rock  is 
the  beginning  corner  of  said  grant,  and  'run- 
ning thence  north  25  east  840  poles  to  a  pine 
and  locust  in  the  line  of  Burke  and  Mc- 
Dowell counties,'  and  you  should  further 
find  from  the  greater  weight  of  the  evidence 
that  said  pine  and  locust  are  in  said  coun- 
ty line  at  the  point  marked  red  B,  on  the 
official  map,  and  that  this  is  a  corner  of  said 
grant,  and  you  should  so  further  find  that 
the  next  call  in  said  grant  is  south  58  east 
to  a  white  oak,  and  that  the  white  oak  call- 
ed for  is  at  the  point  marked  red  C,  on  the 
official  map,  and  you  find  that  this  Is  a  cor- 
ner of  said  grant,  then  the  court  charges 
you  that  the  true  line  of  said  grant  is  from 
the  pinnacle  to  the  locust  and  in  the  county 
line,  and  thence  with  the  county  line  to  the 
white  oak  at  the  letter  on  the  map,  and  you 
should  so  find,  notwithstanding  the  courses 
and  distances  called  for  in  the  grant,  and  if 
'  you  should  further  so  find  from  the  greater 
weight  of  the  evidence  that  said  grant  when 
so  located  by  you,  following  its  calls  from 
said  white  oak  to  the  beginning,  covers  the 
same  lands  as  are  embraced  in  plaintiffs' 
grant  No.  16,534,  then  the  court  charges  you 
that  you  should  answer  the  eighth  issue, 
•No.' " 

The  plaintiff  excepted  to  the  said  instruc- 
tion and  especially  to  that  part  thereof 
which,  after  instructing  the  jury  that  the 
true  line  of  grant  No.  6,556  is  from  pinnacle 
to  locust  in'  the  county  line,  proceeded  to 
Inform  the  jury  that  the  true  line  of  said 
grant  "is  thence  with  the  county  line  to  the 
white  oak  at  the  letter  O  on  map  and  you 
should  find,  notwithstanding  the  course  and 
distance  called  for  in  the  grant" 

John  M.  Mull  and  S.  J.  Brvin,  for  appel- 
lants. J.  F.  Spainhour  and  Avery  &  Ervin, 
for  appellees. 

PER  CURIAM.  This  action  was  brought 
by  the  plaintiff  for  the  purpose  of  having  the 
defendants  declared  trustees  for  the  plain- 
tiff of  certain  tracts  of  land  described  in 
the  amended  complaint;  the  plaintiff  claiming 
that  in  August,  1900,  she  duly  entered  the 
said  land  in  the  county  of  Burke,  and  that 
In  the  year  1902  the  defendant,  Richard  Wil- 
liams, entered  the  same  land,  and  that  his 
rights,  if  he  had  any,  have  passed  to  his  co- 


defendants  with  notice  of  the  plaintiffs  en- 
tries. At  a  former  trial  the  case  was  ap- 
pealed to  this  court  and  heard  upon  a  de- 
murrer to  the  complaint.  The  cause  was  re- 
manded for  a  new  trial. 

[11  There  are  15  assignments  of  error  set 
out  in  the  record  which,  in  the  view  we  take 
of  the  case,  need  not  all  be  considered.  The 
plaintiff  tendered  two  Issues,  which  were  re- 
fused by  the  court,  and  as  we  think  proper- 
ly so.  The  issues  submitted  covered  every 
phase  of  the  case,  and  presented  every  point 
of  contention  between  the  parties. 

The  claim  of  the  plaintiff  is  founded  upon 
three  grants,  which  are  made  the  subjects 
of  the  sixth,  seventh,  and  eighth  issues,  as 
follows:  "(6)  Were  the  lands  claimed  by 
plaintiff  and  covered  by  her  grant  No.  16,532 
vacant  and  unappropriated  lands  of  the  state 
of  North  Carolina  at  the  time  plaintiff  made 
her  entry  of  the  same?  Answer:  No.  (7) 
Were  the  lands  claimed  by  plaintiff  and  cov- 
ered by  her  grant  No.  16,533  vacant  and  un- 
appropriated lands  of  the  state  of  North 
Carolina  at  the  time  plaintiff  made  her  entry 
of  the  same?  Answer:  No.  (8)  Were  the 
lands  claimed  by  plaintiff  and  covered  by  her 
grant  No.  16,534  vacant  and  unappropriated 
lands  of  the  state  of  North  Carolina  at  the 
time  plaintiff  made  her  entry  of  the  same? 
Answer:  No." 

[2]  One. of  the  essentials  to  a  valid  entry 
under  the  statute  is  that  the  lands  should 
have  been  vacant  and  unappropriated  at  the 
time  of  the  entry.  As  the  Jury  have  found 
that  the  lands  were  not  vacant  at  the  time 
of  the  plaintiff's  entry,  but  were  covered  by 
the  Avery  and  Tate  grants,  that  of  necessity 
terminates  the  plaintiff's  case,  unless  there 
was  some  error  made  in  the  trial  of  these 
particular  issues. 

We  find  that  there  is  abundant  evidence  in 
the  record  to  sustain  the  findings  of  the  jury. 
In  instructing  the  jury  as  to  the  manner  in 
which  grants  and  deeds  should  be  located* 
his  honor  followed  precisely  the  rules  laid 
down  by  Mr.  Justice  Hoke  in  Bowen  y.  Lum- 
ber Company,  153  N.  C.  368,  69  S.  E.  258. 
The  charge  of  the  court  is  clear  and  pertinent 
to  these  issues,  and  we  find  no  error  in  it 

[&]  It  is  not  clear  to  us  that  the  plaintiff 
was  prejudiced  by  Instructions  of  the  court 
to  the  jury  as  to  running  one  of  the  lines  of 
grant  6,556  to  J.  C.  Tate  with  the  county  line, 
inasmuch  as  the  jury  have  found  that  all  of 
the  land  covered  by  the  plaintiff's  grants  had 
been  previously  granted  to  Tate  and  Avery. 

We  think  it  unnecessary  to  discuss  any  fur- 
ther assignments  of  error  In  this  case.  The 
law  of  the  case  was  settled  and  well  stated 
in  the  opinion  of  Mr.  Justice  Walker,  and 
seems  to  have  been  followed  carefully  by  his 
honor  on  his  trial. 

Upon  a  review  of  the  record,  we  find  no 
substantial  error  which  we  think  would  war- 
rant us  in  ordering  another  trial. 

No  error. 
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CITIZENS'  TRUST  &  SAVINGS  BANK  ▼. 
STACKHOUSE  et  aL  % 

(Supreme  Court  of  South  Carolina.    May  28, 
1912.    Rehearing  Denied  May  SO,  1912.) 

1.  Bills  and   Notes    (|   366*)— Rights   of 
Bona  Fide  Holdbb. 

A  bona  fide  holder  of  a  negotiable  note, 
before  maturity  for  a  valuable  consideration 
without  notice,  holds  the  title  unaffected  by 
any  fact  impeaching  the  validity  of  the  note 
as  between  the  original  parties  thereto. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ||  944,  958,  959;  Dec.  Dig. 
I  365.*] 

2.  Bills   and   Notes    (|   887*)— Rights   of 
Bona  Fide  Holdeb. 

To  defeat  the  rights  of  a  bona  fide  holder 
of  commercial  paper  before  maturity  and  for 
a  valuable  consideration,  there  must  be  proof 
of  actual  notice  or  knowledge  of  the  defect  in 
title  of  the  payee,  or  bad  faith  on  the  part  of 
the  holder  at  the  time  of  the  purchase  of  the 
paper  by  nim. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ff  818,  856-803;  Dec.  Dig.  | 
387.*] 

8.  Bills  and  Notes    (|   525*)— Rights   of 

Bona  Fide  Holdeb. 

Actual  notice  by  a  purchaser  of  commer- 
cial paper  of  the  defect  in  the  title  of  the 
payee  therein,  or  bad  faith  of  the  purchaser  at 
the  time  of  the  purchase  to  defeat  a  recovery 
by  him,  may  be  established  by  circumstantial 
as  well  as  direct  evidence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1832-1889;  Dec.  Dig.  | 
525.*] 

4.  Bills  and  Notes   (f  497*)— Bona   Fide 
Holdeb— Evidence— Bubden  of  Pboof. 

Where  a  maker  of  a  note  shows  fraud  or 
illegality  in  its  inception,  the  presumption  rais- 
ed by  its  mere  possession  by  a  holder  is  over- 
come and  the  burden  shifts  to  him  to  show 
that  he  acquired  it  in  good  faith  for  value 
before  maturity  In  the  usual  course  of  business 
and  under  circumstances  creating  no  presump- 
tion that  he  knew  of  the  fraud  or  other  defect. 
[Ed.  Note.— For'  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1448,  1675-1681,  1683- 
1687;   Dee.  Dig.  |  497.*] 

5.  Bills  and  Notes  (|  537*)— Direction  of 
Vebdict— When  Authobized. 

Where  there  is  no  evidence,  direct  or  cir- 
cumstantial, impeaching  a  witness  testifying  to 
facts  that  a  holder  of  a  note  is  a  bona  fide 
holder  before  maturity  for  value  without  no- 
tice, the  conrt  must  direct  a  verdict  in  favor 
of  the  holder,  but  where  there  is  anything, 
either  in  the  facts  in  evidence  or  any  direct 
evidence  impeaching  the  witness,  the  issue 
must  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1862-1893;  Dec  Dig.  | 
537.*] 

6.  Bills  and  Notes   (|  525*)— Bona  Fide 
Holdeb— Evidence. 

The  mere  fact  that  a  bank  discounting  a 
note  payable  to  a  depositor  dealing  in  import- 
ed horses  had,  during  17  years'  business  with 
the  depositor,  discounted  numerous  notes  on 
which  It  had  brought  suits  for  collection,  did 
not  show  bad  faith  so  as  to  defeat  its  rights 
as  a  bona  fide  holder  for  value  before  matu- 
rity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1832-1839;  Dec.  Dig.  | 
525.*] 

Gary,  C.  J.,  and  Fraser,  J.,  dissenting. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Manon  County;  Thos.  S.  Sease,  Judge. 

Action  by  the  Citizens'  Trust  &  Savings 
Bank  against  James  Stackhouse  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

W.  F.  Stackhouse,  for  appellants.  J.  W. 
Johnson,  for  respondent 

HYDRICK,  J.  Plaintiff  brought  this  ac- 
tion on  one  of  three  promissory  notes  giv- 
en by  defendants  to  McLaughlin  Bros,  of 
Columbus,  Ohio,  In  payment  for  a  stallion, 
alleging  that  it  bought  the  note  for  value 
before  maturity.  The  defendants  set  up  the 
defenses  of  failure  of  consideration,  breach 
of  warranty,  fraud  and  misrepresentation  in 
the  sale  of  the  horse,  and  allege  that  plaintiff 
is  not  the  bona  fide  owner  of  the  note  sued 
on,  but  that  it  is  acting  in  collusion  with  the 
payees  thereof  to  defeat  their  defenses,  un- 
der the  pretense  of  being  the  bona  fide  pur- 
chaser for  value  without  notice.  The  note 
was  for  $1,399,  bears  date  December  21,  1906, 
and  was  due  13  months  after  date.  Plaintiff 
proved  by  its  vice  president  and  cashier  that 
it  bought  the  note  (with  11  others)  from  Mc- 
Laughlin Bros,  on  December  6,  1907,  and 
paid  them  for  it  $1,383.11;  that  the  money 
was  paid  by  a  cashier's  check,  and  it  was 
not  deposited  to  the  credit  of  McLaughlin 
Bros,  in  the  plaintiff  bank,  although  they 
were  depositors  of  that  bank,  and  had  been 
since  1890,  and  for  the  past  several  years 
their  deposit  account  ran  from  $5,000  to 
$15,000.  He  said  that  neither  he  nor  the 
plaintiff  bank  had  notice  of  any  defense  to 
the  note;  that  he  knew  the  business  of  Mc- 
Laughlin Bros,  and  that  they  dealt  in 
horses  and  imported  French  coach  stallions, 
and  he  supposed  the  note  sued  on  was  one 
of  a  series  of  notes  given  in  payment  for  a 
horse,  as  the  McLaughlin  Bros,  usually 
took  their  notes  in  that  way;  that  he  had 
discounted  many  such  notes  for  them  during 
the  past  17  years;  that  formerly,  when  they 
were  not  so  strong  financially  as  they  are 
now,  he  made  inquiry  as  to  the  solvency  of 
the  makers  of  such  notes,  but  for  the  past 
10  years  he  had  made  no  such  inquiry, 
because  he  considered  McLaughlin  Bros, 
financially  able  to  protect  their  indorsements; 
that  the  bank  had  had  litigation  in  the  col- 
lection of  some  20,  or  probably  40,  of  the 
notes  discounted  for  McLaughlin  Bros.;  the 
usual  defense  being  that  the  horse  was 
not  satisfactory;  that  McLaughlin  Bros, 
had  always  protected  the  bank,  and,  when  it 
had  had  litigation  and  had  paid  attorney's 
fees  in  the  collection  of  notes  indorsed  to  the 
bank  by  them,  they  reimbursed  the  bank, 
and  plaintiff  would  look  to  them  for  like 
protection  in  this  case;  however,  the  plain- 
tiff had  no  claim  upon  them  except  as  indors- 
ers  of  the  note.    This  testimony  was  brought 
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out  in  the  examination,  direct  and  cross,  of 
plaintiff's  witness. 

The  defendants  offered  in  evidence  a  copy 
of  the  Marion  Star,  issued  September  4, 
1007,  in  which  was  published  a  notice  warn- 
ing people  not  to  trade  for  the  notes  given 
by  defendants  to  McLaughlin  Bros.,  giving 
the  ground  of  defense.  They  also  offered  a 
letter,  dated  June  26,  1907,  from  McLaugh- 
lin Bros,  to  the  cashier  of  a  bank  at  Mul- 
Uns,  in  Marion  county,  in  which  they  of- 
fered to  sell  the  defendants'  notes  aggre- 
gating $4,400  for  |3,700.  They  also  offered 
to  prove  that  they  had  notified  all  the  banks 
in  Marion  of  the  fraud  in  the  inception  of 
these  notes,  and  asked  the  banks  to  extend 
the  notice  to  all  persons  who  might  inquire 
about  them.  They  also  offered  to  prove  the 
defenses  set  up  in  their  answer,  to  wit,  fail- 
ure of  consideration,  breach  of  warranty, 
and  fraud  and  misrepresentation  in  the  sale 
of  the  horse.  The  court  excluded  the  testi- 
mony so  offered  because'  there  was  no  evi- 
dence that  plaintiff  had  notice  of  any  of  the 
facts  or  defenses  sought  to  be  proved  when 
it  purchased  the  note,  and  on  the  ground  that 
there  was  no  evidence  tending  to  show  bad 
faith  on  the  part  of  the  plaintiff  in  the  trans- 
action, and  thereupon  the  court  directed  a 
verdict  for  the  plaintiff  for  the  amount  sued 
for. 

[1]  It  Is  to  be  regretted  that  the  defend- 
ants cannot  be  permitted  to  prove  their  de- 
fenses, for,  according  to  the  allegations  of 
their  answer,  the  note  which  they  are  now 
called  upon  to  pay  was  obtained  from  them 
by  fraud  and  misrepresentation.  But  it  is 
of  vastly  more  importance  to  the  commerce 
of  the  country  that  the  integrity  and  unas- 
sailabllity  of  negotiable  paper,  in  the  hands 
of  bona  fide  holders  for  value,  shall  be  main- 
tained by  the  courts  than  that  persons  who 
carelessly  put  their  names  to  such  paper 
shall  be  relieved  of  liability  thereon. 

In  Swift  v.  Tyson,  16  Pet.l,  10  L.  Ed. 
866,  the  Supreme  Court  of  the  United  States, 
by  Mr.  Justice  Story,  said:  'There  is  no 
doubt  that  a  bona  fide  holder  of  a  negotiable 
instrument  for  a  valuable  consideration, 
without  any  notice  of  facts  which  impeach 
its  validity  as  between  the  antecedent  par- 
ties, if  He  takes  it  under  an  indorsement 
made  before  the  same  becomes  due,  holds  the 
title  unaffected  by  these  facts,  and  may  re- 
cover thereon,  although  as  between  the  ante- 
cedent parties  the  transaction  may  be  with- 
out any  legal  validity.  This  is  a  doctrine  so 
long  and  so  well  established,  and  so  essential 
to  the  security  of  negotiable  paper,  that  it 
is  laid  up  among  the  fundamentals  of  the 
law,  and  requires  no  authority  or  reasoning 
to  be  now  brought  In  its  support  As  little 
doubt  Is  there  that  the  holder  of  any  negoti- 
able paper,  before  it  is  due,  is  not  bound  to 
prove  that  he  is  a  bona  fide  holder  for  a  valu- 
able consideration,  without  notice;  for  the 
law  will  presume  that  in  the  absence  of  all 


rebutting  proofs,  and  therefore  it  is  incum- 
bent upon  the  defendant  to  establish  by  way 
of  defense  satisfactory  proofs  of  the  con- 
trary, and  thus  to  overcome  the  prima  facie 
title  of  the  plaintiff." 

In  Murray  v.  Lardner,  2  .Wall.  110,  17  L. 
Ed.  857,  Mr.  Justice  Swayne,  speaking  for 
the  court,  said:  "The  possession  of  such 
paper  carries  the  title  with  it  to  the  holder: 
The  possession  and  title  are  one  and  insepa- 
rable.' The  party  who  takes  it  before  due 
for  a  valuable  consideration,  without  knowl- 
edge of  any  defect  of  title  and  in  good  faith, 
holds  it  by  a  title  valid  against  all  the  world. 
Suspicion  of  defect  of  title  or  the  knowledge 
of  circumstances  which  would  excite  such 
suspicion  in  the  mind  of  a  prudent  man,  or 
gross  negligence  on  the  part  of  the  taker  at 
the  time  of  the  transfer,  will  not  defeat  his 
title.  That  result  can  be  produced  only  by 
bad  faith  on  his  part  The  burden  of  proof 
lies  on  the  person  who  assails  the  right  claim- 
ed by  the  party  In  possession.  Such  is  the 
settled  law  of  this  court  and  we  feel  no  dis- 
position to  depart  from  It  The  rule  may 
perhaps  be  said  to  resolve  Itself  Into  a  ques- 
tion of  honesty  or  dishonesty,  for  guilty 
knowledge  and  willful  ignorance  alike  in- 
volve the  result  of  bad  faith.  They  are  the 
same  in  effect  Where  there  is  no  fraud, 
there  can  be  no  question.  The  circumstances 
mentioned,  and  others  of  a  kindred  character, 
while  inconclusive  in  themselves,  are  admis- 
sible in  evidence,  and  fraud  established, 
whether  by  direct  or  circumstantial  evidence, 
is  fatal  to  the  title  of  the  holder.  The  rule 
laid  down  in  the  class  of  cases  of  which 
Gill  v.  Cubltt  is  the  antitype  is  hard  to  com- 
prehend and  difficult  to  apply.  One  innocent 
holder  may  be  more  or  less  suspicious  under 
similar  circumstances  at  one  time  than  at 
another,  and  the  same  remark  applies  to 
prudent  men.  One  prudent  man  may  also 
suspect  where  another  would  not  and  the 
standard  of  the  jury  may  be  higher  or  lower 
than  that  of  other  men  equally  prudent  In 
the  management  of  their  affairs.  The  rule 
established  by  the  other  line  of  decisions 
has  the  advantage  of  greater  clearness  and 
directness.  A  careful  judge  may  readily  so 
submit  a  case  under  it  to  the  jury  that  they 
can  hardly  fail  to  reach  the  right  conclusion. 
We  are  well  aware  of  the  importance  of  the 
principle  involved  in  this  inquiry.  These 
securities  are  found  in  the  channels  of  com- 
merce everywhere,  and  their  volume  is  con- 
stantly Increasing.  They  represent  a  large 
part  of  the  wealth  of  the  commercial  world. 
The  Interest  of  the  community  at  large  in  the 
subject  is  deep-rooted  and  wide-branching. 
It  ramifies  in  every  direction,  and  its  fruits 
enter  daily  Into  the  affairs  of  persons  in  all 
conditions  of  life.  While  courts  should  be 
careful  not  so  to  shape  or  apply  the  rule  as 
to  invite  aggression  or  give  an  easy  triumph 
to  fraud,  they  should  not  forget  the  consider- 
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ations  of  equal  importance  'which  lie  in  the 
other  direction." 

[2]  This  conrt  has  announced  In  numerous 
cases  that,  to  defeat  the  rights  of  a  bona 
fide  holder  for  value  of  commercial  paper, 
something  more  is  required  than  proof  of 
facts  and  circumstances  which  merely  give 
rise  to  suspicion,  or  which  may  be  sufficient 
to  put  a  prudent  person  on  inquiry.  There 
must  be  proof  of  actual  notice  or  knowledge 
of  the  defect  in  title,  or  bad  faith  on  the  part 
of  the  holder  at  the  time  he  purchased  the 
paper. 

[3]  Of  course,  actual  notice  and  bad  faith 
may  be  shown  by  circumstantial  as  well  as 
by  direct  evidence.  McCaskill  v.  Ballard,  8 
Rich.  470;  Witte  v.  Williams,  8  S.  C.  290,  28 
Am.  Rep.  294;  Bond  Debt  Gases,  12  S.  0. 
272;  Walker  v.  Kee,  14  S.  C.  142;  Hand  v. 
Railroad  Go.,  17  S.  G.  256;  Bank  v.  Ander- 
son, 28  S.  G.  149,  5  S.  E.  343;  Ehrllch  v. 
Jennings,  78  S.  G.  273,  58  S.  E.  922,  125  Am. 
St.  Rep.  795,  13  Ann.  Cas.  1166;  Fretwell  v. 
Garter,  78  S.  G.  531,  59  S.  E.  639. 

[41  No  point  was  made  either  here  or  on 
circuit  as  to  where  lies  the  burden  of  proof 
in  a  case  like  this,  where  it  is  shown  by  de- 
fendants that  the  note  had  its  inception  in 
fraud.  The  defendants  seem  to  have  volun- 
tarily assumed  the  burden  of  proof.  While 
the  authorities  elsewhere  are  not  entirely  in 
accord,  our  own  cases  and  the  greater  weight 
of  authority  in  other  jurisdictions  agree  that  I 
when  the  defendant  shows  fraud  or  illegal!- ] 
ty  in  the  inception  of  the  paper,  or  that  It 
was  lost  by  or  stolen  from  the  owner,  the 
presumption  which  is  raised  by  its  mere 
possession  is  overcome,  and  the  burden  then 
shifts  to  the  holder  to  show  that  he  acquired 
it  in  good  faith,  for  value,  before  maturity, 
in  the  usual  course  of  business,  and  under 
circumstances  creating  no  presumption  that 
he  knew  of  the  fraud  or  other  defect  in  title. 
Schaub  v.  Clark,  1  Strob.  801,  47  Am.  Dec. 
554;  Witte  v.  Williams,  supra;  Bank  v. 
Anderson,  supra;  see  note  in  11  Am.  St.  Rep. 
p.  324;  Ganajoharie  Nat  Bank  v.  Diefendorf, 
123  N.  Y.  191,  25  N.  E.  402,  10  L.  R.  A.  676, 
and  note;  Commercial  Bank  v.  Burgwyn,  110 
N.  G.  267,  14  S.  E.  623,  17  L.  R.  A.  326,  and 
note. 

[8]  The  application  of  this  rule  can  make 
no  difference,  however,  in  the  decision  of 
this  case,  but  it  might  be  of  some  conse- 
quence in  a  case  where  the  evidence  is  very 
close,  or  evenly  balanced,  or  in  a  case  where 
there  is  no  evidence  of  good  faith  except  that 
of  the  holder  himself,  and  the  question  arises 
whether  his  evidence  shall  be  received  as 
true.  In  such  a  case,  if  there  is  anything, 
either  In  the  facts  and  circumstances,  ap- 
pearing in  evidence,  or  any*  direct  evidence 
tending  to  Impeach  the  witness,  the  court 
would  submit  the  issue  to  the  jury;  but  ** 
there  is  no  evidence,  direct  or  circumstantial, 


tending  to  impeach  the  witness,  the  court 
would  do  as  it  did  in  this  case,  direct  the 
verdict,  instead  of  inviting  a  verdict  based 
upon  caprice  or  prejudice  by  submitting  an 
issue  to  the  jury  when  there  really  Is  none 
in  the  evidence.  Courts  are  organized  to  do 
justice,  and  they  should  not  even  Impliedly 
sanction  a  verdict  which  is  not  supported  by 
evidence  by  submitting  an  issue  to  a  jury 
when  only  one  reasonable  inference  can  be 
drawn  from  the  evidence.  Therefore  the 
defendants'  attorney  very  properly  concedes 
that,  If  there  was  nothing  in  the  evidence 
from  which  a  reasonable  Inference  could 
have  been  drawn  of  bad  faith  on  the  part  of 
plaintiff  in  the  purchase  of  the  note,  the 
verdict  was  rightly  directed.  He  zealously 
contends,  however,  that  the  circumstances 
brought  out  in  the  testimony  of  plaintiff's 
witness  do  warrant  such  an  Inference.  All 
the  facts  and  circumstances  relied  on  by 
counsel,  as  susceptible  of  such  a  conclusion, 
were  set  out  in  the  statement  at  the  begin- 
ning of  this  opinion. 

[6]  We  have  carefully  considered  them,  but 
we  find  nothing  in  them,  either  singly  or  col- 
lectively, which  tends  to  show  bad  faith  on 
the  part  of  the  plaintiff.  The  fact  most 
strongly  relied  upon  is  that  the  plaintiff  has 
had  some  20,  probably  40,  suits  in  collecting 
notes  discounted  for  McLaughlin  Bros.; 
the  usual  defense  being  that  the  horse  was 
pot  satisfactory.  It  does  not  appear,  how- 
ever, what  was  the  result  in  those  cases.  It 
may  be  that  plaintiff  won  each  of  them,  and 
that  the  defenses  were  wholly  without  merit. 
Moreover,  it  does  not  appear  why  the  horses 
were  not  satisfactory.  The  dissatisfaction 
may  have  been  caused  by  something  which 
would  not  have  suggested  to  the  mind  of 
any  one  that  there  had  been  fraud  or  mis- 
representation in  the  sale  of  the  horses. 
Now,  if  it  had  appeared  that  in  each  case,  or 
in  a  good  number  of  them,  the  charge  of  mis- 
representation and  fraud  was  made  and 
proved,  then  it  might,  with  some  show  of 
reason,  be  contended  that  plaintiff  should 
have  suspected  that  there  may  have  been 
fraud  and  misrepresentation  in  the  sale  of 
the  horse  to  defendants.  But  we  have  seen 
that  proof  of  facts  and  circumstances  which 
merely  create  suspicion,  or  which  should 
put  a  prudent  person  on  inquiry,  is  not  suf- 
ficient To  be  sure,  the  holder  of  negotiable 
paper  must  not  be  allowed  to  willfully  shut 
his  eyes  to  the  truth,  for,  as  said  by  Mr.' 
Justice  Swayne  In  Murray  v.  Lardner,  supra, 
willful  ignorance  is  as  bad  as  guilty  knowl- 
edge, and  both  Involve  the  result  of  bad 
faith. 

But  certainly  the  mere  fact  that  plaintiff 
had  litigation  in  collecting  some  20,  or  prob- 
ably 40,  of  the  many  notes  which  it  had  dis- 
counted in  the  run  of  17  years'  business  with 
the    McLaughlin    Bros,    as    its    depositors 
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does  not  tend  to  show  bad  faith  In  discount* 
ing  the  note  here  sued  on. 
Judgment  affirmed. 

WOODS  and  WATTS,  JJ.t  concur. 

GARY,  0.  J.  (dissenting).  I  will  not  delay 
the  filing  of  the  opinion  by  discussing  at 
length  the  question  whether  the  plaintiff  was 
a  bona  fide  holder  of  the  note.  The  mere 
recital  in  the  opinion  of  the  fact,  "that  the 
bank  had  had  litigation  in  the  collection  of 
some  20,  or  probably  40,  of  the  notes  dis- 
counted for  McLaughlin  Bros.,  the  usual 
defense  being  that  the  horse  was  not  satis- 
factory/' was  in  Itself  sufficient,  at  least  to 
put  the  plaintiff  on  notice,  that  there*was  a 
good  defense  to  the  note,  but  which  was  here- 
tofore not  considered  on  the  merits  on  the 
ground  that  the  plaintiff  was  a  bona  fide 
holder. 

Furthermore,  the  fact  that  the  purchase 
of  the  note  was  made  Just  before  it  was  due 
and  long  after  Its  execution,  thus  enabling 
the  payee  to  avoid  valid  defenses;  the  fact 
that  sale  was  made  by  men  who  habitually 
kept  large  deposits  with  the  purchaser  and 
who  did  not  appear  to  have  been  forced  to 
sell  for  any  legitimate  purpose;  the  fact  that 
the  purchase  money  of  the  note  was  im- 
mediately taken  out  of  the  reach  of  the 
purchaser  although  the  seller  habitually  de- 
posited with  the  buyer — are  circumstances, 
taken  together,  that  amount  to  more  than  a 
suspicion,  and  should  have  carried  the  case 
to  the  jury,  as  there  was  testimony  tending 
to  show  that  the  transaction  originated  in 
fraud. 

FRASER,  J.,  concurs. 


(91  S.  C.  443) 
TEAGUE  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    May  SO, 

1912.) 

1.  Appeal  and  Ebbob  ({  882*)— Invited  Eb- 
bob. 

A  telegraph  company  cannot  complain  of 
any  error  in  submitting  an  issue  to  the  jury, 
where  the  same  issue  was  submitted  in  another 
instruction  at  the  company's  request. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3591-3610;  Dec.  Dig.  | 
882.*] 

2.  Evidence   (f  147*)— Negative  Evidence. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  testimony 
that  witness  worked  in  the  company's  office 
for  about  six  years,  but  did  not  know  what 
office  hours  were  observed  Sundays,  was  prop- 
erly admitted  to  show  that  the  company  did 
not  have  Sunday  office  hours. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §1  435-437;   Dec.  Dig.  f  147.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  C.  Watts,  Judge. 
'To  be  officially  reported.1 
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Action  by  Alfred  Teague  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff*  and  defendant  appeals.  Af- 
firmed. 

Geo.  H.  Fearons,  of  New  York  City,  San- 
ders &  DePass,  of  Spartanburg,  and  Nelson, 
Nelson  &  Gettys,  of  Columbia,  for  appellant. 
Johnson  &  Nash,  of  Spartanburg,  for  re- 
spondent 

GART,  0.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  and  inten- 
tional wrong  on  the  part  of  the  defendant 
in  failing  to  deliver  the  following  telegram 
within  a  reasonable  time:  "Marshall,  N.  C 
Alfred  Teague,  Clinton,  S.  C. —Father  died 
last  night;  funeral  tomorrow  ten  o'clock. 
R.  S.  Teague."  The  defendant  denied  the 
material  allegations  of  the  complaint,  set 
up  the  defenses  of  contributory  negligence, 
and  the  further  defense  "that  it  had  estab- 
lished as  its  Sunday  office  hours  at  Clinton 
certain  reasonable  hours  from  9:30  o'clock 
a.  m.  to  10:30  o'clock  a.  m.,  and  from  4:30 
o'clock  p.  m.  to  5:30  o'clock  p.  m.t  for  re- 
ceiving and  delivering  messages  at  Clinton, 
and  that  the  message  which  was  sent' to  the 
plaintiff  on  that  date  was  delivered  at  Clin- 
ton out  of  its  office  hours." 

There  was  testimony  tending  to  show  that 
the  message  was  delivered  to  the  defendant 
for  transmission  at  Marshall,  N.  C,  about  11 
o'clock  a.  m.  on  Sunday  the  19th  of  Septem- 
ber, 1909,  received  by  the  defendant's  agent 
at  Clinton,  S.  C,  at  1:23  o'clock  p.  m.,  and 
delivered  to  the  plaintiff  on  the  same  day 
at  5  o'clock  p.  m.  At  the  close  of  the  tes- 
timony, the  cause  of  action  for  punitive  dam- 
ages was  withdrawn  from  the  jury,  which 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $200,  and  the  defendant  appealed. 

[1]  The  first  question  that  will  be  con- 
sidered is  whether  his  honor,  the  presiding 
judge,  erred  In  submitting  to  the  jury  the 
question  whether  the  office  hours  at  Clinton 
were  reasonable.  Before  proceeding  to  con- 
sider this  question,  it  is  necessary  to  de- 
termine whether  it  is  to  be  decided  by  the 
court  or  submitted  to  the  jury. 

In  27  Enc.  of  Law  the  rule  is  thus  stated : 
"Like  other  corporations  or  individuals  en- 
gaged in  a  public  business  a  telegraph  com- 
pany has  the  right  to  provide  rules  and  reg- 
ulations with  which  all  persons  desiring  to 
engage  its  services  must  comply.  This  right, 
however,  is  subject  to  the  limitation  that 
the  regulations  must  be  reasonable,  and 
may  not  operate  to  relieve  the  company  of 
any  obligation  imposed  by  law  or  public  pol- 
icy, and  they  must  be  reasonably  applied 
under  the  special  circumstances  of  any  par- 
ticular cases.  The  company  has  the  right  to 
provide  reasonable  regulations  as  to  the 
hours  during  which  its  office  shall  be  open 


•For  other  cases  set  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexc 
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for  the  transmission  and  delivery  of  mes-|You  don't  know  what  their  Sunday  hours 


sages.  The  reasonableness  of  the  regulations 
with  respect  to  any  particular  office  must 
depend  largely  upon  the  locality  of  that  of- 
fice, and  is  therefore  a  mixed  question  of 
law  and  fact  It  Is  not  necessary  that  all 
offices  shall  have  the  same  hours;  the  prac- 
tical effect  of  a  contrary  rule  would  be  to 
destroy  the  right  of  regulations.**  This  lan- 
guage is  quoted  with  approval  In  the  case 
of  Bonner  v.  Telegraph  Co.,  71  S.  C.  303,  51 
S.  E.  117.  In  the  case  of  Knight  v.  Railway, 
85  S.  C.  78,  67  S.  E.  16,  the  court  says: 
"Ordinarily  it  is  for  the  jury  to  determine 
what  is  a  reasonable  time,  but,  when  the 
facts  are  undisputed,  or  are  susceptible  of 
but  one  inference,  the  court  may  determine, 
as  matter  of  law,  what  Is  a  reasonable  time. 

•  •  ••»  In  16  Enc  of  Law,  it  is  said: 
'The  general  rule  Is  well  known  that  ques- 
tions of  fact  are  to  be  submitted  to  the  jury, 
and  this  includes  not  only  cases  when  the 
facts  are  in  dispute,  but  also  when  the  ques- 
tion is  as  to  inference  to  be  drawn  from 
such  facts  after  they  have  been  determined. 

*  •  •  The  issue  of  negligence  should  go 
to  the  jury:  (1)  When  the  facts  which,  if 
true,  would  constitute  evidence  of  negli- 
gence are  controverted.  (2)  When  such  facts 
are  not  disputed,  but  there  may  be  a  fair 
difference  of  opinion  as  to  whether  the  in- 
ference of  negligence  should  be  drawn.  (3) 
When  the  facts  are  in  dispute  and  the  in- 
ferences to  be  drawn  therefrom,  are  doubt- 
ful.** This  language  is  quoted  with  approval 
in  Wood  v.  Mfg.  Co.,  66  S.  G.  482,  45  S.  E. 
81,  and  other  cases  in  this  state. 

His  honor,  the  circuit  Judge,  at  the  request 
of  the  defendant's  attorneys,  charged  the 
jury  as  follows:  4#The  fact,  if  it  be  a  fact, 
that  the  agent  of  a  telegraph  company  re- 
tains a  message  which  was  received  on  Sun- 
day after  office  hours  is  not  negligence  if  it 
appears  that  the  company  had  established 
office  hours,  which,  in  the  opinion  of  the 
Jury,  were  reasonable."  So  that,  even  con- 
ceding that  it  would  otherwise  have  been  er- 
roneous to  submit  to  the  jury  the  question 
whether  the  rules  were  reasonable,  the  ap- 
pellant cannot  complain  after  requesting  that 
such  question  be  submitted  to  them.  The 
exceptions  raising  this  question  are  over- 
ruled. 

[2]  The  next  question  to  be  determined  is 
whether  there  was  enjor  on  the  part  of  his 
honor,  the  presiding  Judge,  in  submitting 
to  the  jury  the  question  of  waiver. 

E.  M.  Bobo,  a  witness  for  the  defendant, 
testified  as  follows  on  redirect  examination 
by  the  defendant's  attorney:  "Q.  Do  you 
know  anything  about  the  telegraph  office 
hours  during  Sundays  of  your  own  knowl- 
edge? A.  No,  sir;  I  did  not"  Recross-ex- 
amination  by  Mr.  Nash:  "Q.  You  worked  in 
the  same  office  that  the  Western  Union  Tele- 
graph people  worked  in?     A.  Yes,  sir.     Q. 


were?  A.  No,  sir.  Q.  You  don't  know 
whether  they  observed  them  or  not?  A.  No, 
sir.  Q.  If  they  did  observe  them,  it  had 
never  made  sufficient  impression  on  you,  to 
cause  you  to  take  cognizance  of  it?  A.  No, 
sir.  Q.  It  didn't  make  any  impression  on 
you?  A.  No,  sir.  Q.  How  long  have  you 
worked  there  with  them,  before  and  after- 
wards? A.  I  have  been  there  about  six 
years.  Q.  In  the  same  office  with  the  West- 
ern Union  people?  A.  Yes,  sir.  Q.  And  you 
don't  know  what  hours  they  observed?  A.  No, 
sir."  Redirect  examination  by  Mr.  Sanders: 
"Q.  You  have  nothing  to  do  with  the  West- 
ern Union  business?  A.  No,  sir."  Recross- 
examination  by  Mr.  Nash:  "Q.  Did  you  some- 
times deliver  messages  for  them  when  they 
would  be  out?  A.  Sometimes;  yes,  sir.  Q. 
You  worked  interchangeably  there;  they 
would  help  you  sometimes,  and  you  help 
them?  A.  Yes,  sir.  Q.  You  sold  tickets,  and 
sometimes  they  did?  A.  Yes,  sir.'*  This  tes- 
timony tended  to  show  that,  if  the  defendant 
observed  Sunday  office  hours,  such  fact  would 
have  been  within  the  knowledge  of  the  wit- 
ness. The  testimony  also  tended  to  show 
that  the  defendant  did  not  have  Sunday  of- 
fice hours. 

The  exceptions  raising  this  question  are 
overruled. 

Judgment  affirmed. 

WOODS,  HYDRICK,  and  ERASER,  JJ., 
concur.    WATTS,  J.,  disqualified. 


(91  SL  C.  450) 
McKHRALL  v.  ROAD  AND  HIGHWAY 
COMMISSION  OF  MARION  COUN- 
TY et  al. 

(Supreme  Court  of  South  Carolina.     May  30, 

1912.) 

Statutes  (|  121*)— Title— Sufficiency. 

One  section  of  the  general  tax  act  of  1912 
provides  that  the  road  and  highway  commission 
for  Marion  county  shall  make  certain  disposi- 
tion of  the  convict  labor  of  that  county,  and  shall 
exercise  certain  duties  of  the  county  supervis- 
or; but  the  title  to  the  act  states  merely  tha* 
it  is  an  act  to  provide  for  the  levy  of  county 
and  state  taxes.  Held,  that  this  section  con- 
flicts with  Const,  art  3,  |  17,  which  requires 
every  act  to  express  its  subject  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes 
Cent  Dig.  ||  173,  174;  Dec.  Dig.  |  121.*] 

•To  be  officially  reported." 

Original  proceeding  by  George  G.  Me 
Kerall,  enjoining  {he  Road  and  Highway 
Commission  for  Marion  County  and  another. 
Injunction   granted. 

J.  D.  McLucas  and  Lb  D.  Lide,  both  of 
Marion,  for  petitioner.  J.  W  Johnson,  of 
Marion,  for  respondent 

WOODS,  J.  This  proceeding  for  an  in- 
junction involves  the  constitutionality  ot  a 
clause  of  the  general  tax  act  of  1912,  pur* 
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porting  to  provide  for  the  disposition  of  the 
convict  labor  of  Marion  county,  to  relieve 
the  supervisor  of  that  county  of  certain  du- 
ties and  powers  therein  mentioned,  and  to 
confer  them  on  the  road  and  highway  com- 
mission of  the  county,  and  to  abolish  the 
office  of  supervisor  on  January  1,  1913. 

By  an  act,  approved  February  26,  1910  (26 
Stat.  945),  provision  was  made  for  the  is- 
suance by  the  county  of  Marion  of  bonds 
for  permanent  road  and  highway  improve- 
ment to  the  amount  of  $100,000.  Five  citi- 
zens were  named  in  the  act  as  constituting 
the  board,  to  be  known  as  the  road  and  high- 
way commission  for  Marion  county,  and  up- 
on this  commission  was  placed  the  duty  of 
issuing  the  bonds  and  applying  the  proceeds 
to  the  building  and  Improvement  of  public 
roads  of  the  county.  The  statute  did  not 
abolish  the  office  of  supervisor;  nor  did  it 
contain  any  express  curtailment  of  his  pow- 
ers, except  the  following  clause:  "That  it 
shall  be  the  duty  of  the  county  supervisor  of 
said  county  to  assist  and  co-operate  with 
said  commission  in  carrying  on  the  work 
herein  provided  for,  and  to  furnish  for  the 
use  of  said  commission  the  chain  gang  and 
road  machinery  of  said  county  whenever  re- 
quested to  do  so  by  said  commission." 

By  a  later  act,  approved  February  14,  1911 
(27   Stat.   342),  It  was   enacted: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina, 
that  the  supervisor  of  Marlon  county  be,  and 
he  is  hereby,  required  upon  the  approval  of 
this  act  by  the  Governor,  to  turn  over  to  the 
road  and  highway  commission  of  Marion 
county  the  chain  gang  and  all  other  convicts 
hereafter  sentenced  to  work  on  the  public 
works  of  said  county,  together  with  all  other 
property  belonging  to  said  county,  used  by 
him  in  operating  said  chain  gang,  which  said 
highway  commission  may  select,  taking  their 
receipt  therefor,  and  when  he  has  done  so 
his  responsibility  for  the  same  shall  cease. 

"Sec.  2.  That  the  said  supervisor  shall  also 
consult  with  said  road  and  highway  commis- 
sion before  undertaking  any  road  improve- 
ment, or  bridge  building,  or  repairs  where 
the  cost  of  the  same  will  exceed  the  sum  of 
one  hundred  dollars. 

"Sec.  3.  That  the  failure  of  said  supervisor 
to  perform  the  duty  herein  required  of  him 
shall  cause  him  to  be  liable  as  for  malfeas- 
ance or  misfeasance  in  office." 

This  statute  changed  the  powers  and  du- 
ties of  the  supervisor  only  to  the  extent  that 
he  was  relieved  of  all  control  of  the  chain 
gang  and  other  convicts  sentenced  to  work 
on  the  public  works  of  the  county.  In  all 
other  respects,  the  Important  duties  and 
powers  conferred  on  the  supervisor  by  sec- 
tion 755  of  the  Civil  Code  remained  unim- 
paired. 

At  the  1912  session  of  the  General  Assem- 
bly, the  act  providing  for  the  levy  of  taxes 
for  state  and  county  purposes  was  passed 


under  the  title  "An  act  to  provide  for  the 
levy  of  taxes  for  county  and  state  purposes 
for  the  fiscal  year  beginning  January  1, 
1912."  The  section  of  the  act  relating  to 
the  tax  levy  for  Marion  county  contained  the 
following  as  a  proviso:  "Provided,  that  the 
road  and  highway  commission  for  Marion 
county  are  hereby  required  to  furnish  to  the 
municipal  authorities  of  the  town  of  Marion 
and  the  town  of  Mulllns,  such  convicts  to 
labor  on  the  streets  of  said  towns  as  will 
repay  said  towns  one-half  (%)  of  the  time 
that  said  town  authorities  had  given  to  the 
county  during  the  year  1911;  said  convicts 
to  be  furnished  thirty  (30)  days  after  written 
notice  requesting  the  same  from  the  mayors 
or  other  officials  of  said  towns.  That  the 
duties  of  the  office  of  county  supervisor  for 
Marion  county,  in  so  far  as  they  relate  to 
roads,  bridges,  and  ferries  in  said  county, 
are  hereby  transferred  to  and  devolved  upon 
the  highway  commission  of  said  county,  and 
said  supervisor  shall  be  under  the  direction 
and  control  of  said  commission,  and  perform 
such  duties  as  shall  be  laid  upon  him  and 
required  of  him  by  said  commission,  and  up- 
on his  performing  such  duties,  said  commis- 
sion shall  pay  his  salary  as  now  fixed  by 
law  until  the  1st  day  of a  January,  next,  when 
said  office  shall  be  abolished  and  become  va- 
cant, and  all  other  duties  of  the  office  of 
county  supervisor  of  Marion  county,  not  laid 
upon  the  highway  commission  of  said  county, 
by  the  foregoing  words,  are  hereby  devolved 
upon  the  two  county  commissioners  of  said 
county." 

The  petitioner,  as  a  citizen  and  taxpayer, 
alleges  that  the  highway  commission  intends 
to  undertake  the  duties  of  the  office  of  su- 
pervisor under  the  act,  and  to  furnish  con- 
victs to  labor  on  the  streets  in  the  towns  of 
Marion  and  Mulllns,  as  provided  by  the  act^ 
that  the  supervisor,  D.  J.  Martin,  is  failing 
and  refusing  to  work  under  the  direction 
and  control  of  the  road  and  highway  com- 
mission. 

In  this  alleged  state  of  conflict  as  to  the 
conduct  of  the  public  offices  of  the  county, 
the  petitioner  asks  the  court  to  enjoin  the 
road  and  highway  commission  from  attempt- 
ing to  carry  out  the  provisions  of  the  clause 
of  the  statute,  above  cited,  on  the  ground 
that  it  is  in  conflict  with  article  3,  |  17,  of 
the  Constitution,  which  requires  that  "every 
act  or  resolution  having  the  force  of  law 
shall  relate  to  but  one  subject  and  that  shall 
be  expressed  in  the  title." 

This  court  has  given  a  very  liberal  inter- 
pretation to  the  section  of  the  Constitution, 
just  quoted;  but  to,  sustain  the  legislation 
here  attempted  would  require  complete  dis- 
regard of  the  constitutional  requirement. 
There  is  not  the  least  hint  in  the  title  of  the 
tax  act  of  a  purpose  to  dispose  of  the  convict 
labor  of  Marlon  county,  or  to  take  away 
from  the  supervisor  any  of  his  official  pow- 
ers, or  to  abolish  his  office.    The  case  there- 
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fore  falls  within  the  evil  against  which  the 
constitutional  provision  is  directed.  <4The 
purpose  of  this  and  other  similar  constitu- 
tional provisions  is  said  to  be  '(1)  to  prevent 
hodge-podge,  or  "log-rolling,"  legislation;  (2) 
to  prevent  surprise  or  fraud  upon  the  Leg- 
islature by  means  of  provisions  in  bills  of 
which  the  titles  give  no  intimation,  and  which 
might  therefore  be  overlooked  and  carelessly 
and  unintentionally  adopted;  and  (3)  to  fair- 
ly apprise  the  people,  through  such  publica- 
tions of  legislative  proceedings  as  is  usually 
made,  of  the  subjects  of  legislation  that  are 
being  considered,  in  order  that  they  may 
have  opportunity  of  being  heard  thereon,  by 
petition  or  otherwise,  if  they  shall  so  de- 
sire.' "  Charleston  v.  Oliver,  16  S.  C.  47; 
State  v.  Fields,  68  S.  O.  148,  46  S.  B.  771; 
Croxton  v.  Truesdel,  75  S.  C.  418,  56  S.  E. 
45;  State  ex  rel.  Fooshe  v.  Burley,  80  S.  C. 
127,  61  S.  E.  255,  16  I*  R.  A.  (N.  S.)  266. 
It  is  therefore  adjudged  that  the  portion  of 
the  act  of  1912,  above  quoted,  is  unconsti- 
tutional; and  that  the  road  and  highway 
commission  for  Marion  county  be  enjoined 
from  attempting  to  carry  it  into  eiTect 

GARY,    C.   J.,   and   ^YDRICK,   WATTS, 
and  FRASER,  JJ.,  concur. 


(91  S.  C.  447) 

MARTIN  v.  MARION  COUNTY. 

(Supreme  Court  of  South  Carolina.    May  30, 

1912.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;  J.  W.  De  Vore,  Judge. 

Proceedings  by  D.  J.  Martin  to  enjoin  the 
County  of  Marion.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

M.  C.  Woods,  of  Marion,  for  appellant.  Jas. 
W.  Johnson,  of  Marion,  for  appellee. 

WOODS,  J.  The  facts  of  this  case  are  stat- 
ed in  the  circuit  decree.  The  case  is  control- 
led by  the  decision  juRt  rendered  in  the  case  of 
George  G.  McKerall  v.  Road  and  Highway 
Commission  of  Marion  County,  74  S.  E.  981. 

The  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

GARY.  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(91  S.  C.  413) 

BETHEA  v.  TOWN  OF  DILLON  et  aL 

(Supreme  Court  of  South  Carolina.     May  28, 

1912.) 

1.  Elections  (|  105*)— Special  Elections— 
Registration— Statutory  Provisions. 
Under  Civ.  Code  1902,  |  195,  as  amended 
by  Act  Feb.  26, 1908  (25  St  at  Large,  p.  1026). 
providing  that  20  days  prior  to  any  special 
election  in  any  town  the  books  of  registration 
shall  be  open  for  registration  of  the  names  of 
the  qualified  electors,  and  shall  remain  open 
for  10  days,  a  special  election  is  not  void 
where  the  books  were  opened  25  days  before 
the  election  and  were  kept  open  10  days,  in 
the  absence  of  a  showing  that  the  irregularity 
affected  the  result 

[Ed.  Note.— For  other  cases,   see  Elections, 
Cent.  Dig.  8  94;   Dec  Dig.  f  !(».•] 


2.  Constitutional    Law     (|    6*)  —Amend- 
ments—VaLTO  ITT. 

A  single  amendment  to  Const,  art  8,  |  7 
(Act  Feb.  3,  1911  [27  St  at  Large,  p.  13]), 
limiting  the  indebtedness  of  municipalities  by 
adding  a  proviso  that  the  limitations  imposed 
by  the  section  and  by  article  10,  {  5,  limiting 
the  indebtedness  of  political  divisions  extend- 
ing over  the  same  territory  or  portions  there- 
of, shall  not  apply  to  any  bonded  indebtedness 
where  the  proceeds  of  the  bonds  are  applied 
to  the  purchase  and  maintenance  of  water- 
works plants  and  sewerage  systems,  is  not  vi- 
olative of  article  16,  {  2,  declaring  that  where 
two  or  more  amendments  shall  be  submitted 
at  the  same  time  they  shall  be  so  submitted 
that  the  electors  shall  vote  for  or  against  each 
of  them  separately,  since  the  amendment  re- 
fers .  to  the  single  subject  of  the  limitation  of 
indebtedness  of  municipalities. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  SI  2-5;  Dec  Dig.  | 
6.*] 


»» 


"To  be  officially  reported.1 

Suit  by  W.  T.  Bethea  against  the  Town  of 
Dillon  and  others  to  enjoin  the  issuance  of 
bonds  of  the  town.    Dismissed. 

W.  H.  Muller,  of  Dillon,  for  petitioner.  J. 
B.  Gibson,  of  Dillon,  for  respondents. 

HYDRICK,  J.  The  petitioner,  who  is  a 
resident  taxpayer  of  the  town  of  Dillon, 
seeks  to  enjoin  the  town  council  and  the  com- 
missioners of  public  works  from  issuing  the 
negotiable  coupon  bonds  of  said  town  to  the 
amount  of  $77,000,  which  he  alleges  they  are 
about  to  do.  Of  the  amount  which  the  re- 
spondents propose  to  issue,  it  appears  that 
$39,000  are  to  be  used  in  the  establishing  of 
a  system  of  waterworks,  and  the  balance, 
$38,000,  in  the  building  of  a  system  of  sew- 
erage for  the  town. 

The  present  value  of  all  the  property  in 
the  town  as  assessed  for  taxation  by  the 
state  is  $550,000.  The  existing  bonded  in- 
debtedness of  the  town  is  $26,000,  and  that  of 
school  district  No.  8,  which  embraces  the 
same  territory,  In  whole  or  in  part,  is  $35,- 
000. 

[1]  The  first  ground  upon  which  it  Is  con- 
tended that  the  bonds  cannot  be  legally  Is- 
sued is  that  the  election  which  was  held  up- 
on the  question  of  issuing  them  was  illegal, 
because  the  books  of  registration  were  not 
opened  20  days  before  the  election  and  kept 
open  for  10  days  for  the  purpose  of  register- 
ing the  qualified  electors  of  the  town,  as  re- 
quired by  statute.  Section  195  of  volume  1 
of  the  Code  of  1902,  as  amended  by  the  act  of 
1908  (25  Stat  1026),  provides  that  20  days 
prior  to  any  special  election  to  be  held  in 
any  city  or  town  the  books  of  registration 
shall  be  opened  for  the  registration  of  the 
names  of  the  qualified  electors  therein,  and 
shall  remain  open  for  10  days.  In  this  case, 
the  books  were  opened  August  4th  and  were 
kept  open  till  August  13,  1911,  both  included. 
The  election  was  held  August  29,  1911.  It 
will  be  seen  that  the  books  were  opened  25 
days  before  the  election  instead  of  20  days  as 
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provided  by  the  statute.  While  it  is  always 
better  to  comply  literally  with  statutory  re- 
quirements, still  the  slight  variance  in  this 
case  cannot  be  held  to  have  vitiated  the  elec- 
tion, because  it  has  not  been  made  to  ap- 
pear that  it  affected  the  result  If  it  had 
been  made  to  appear  that  a  number  of  quali- 
fied electors  sufficient  to  change  the  result 
had  failed  to  obtain  registration  certificates 
because  the  books  were  not  open  during  the 
time  fixed  by  statute,  and  that  they  had 
thereby  lost  their  right  to  vote,  a  more  seri- 
ous question  would  have  been  presented. 
But  it  does  not  appear  that  any  qualified 
elector  failed  to  obtain  a  registration,  cer- 
tificate and  the  consequent  right  to  vote  on 
account  of  the  variance  of  the  time  fixed  by 
the  statute.  It  follows  that  the  irregularity 
complained  of  did  not  affect  the  result  and 
was  therefore  immaterial.  State  v.  Board, 
86  S.  G.  460,  68  S.  E.  676. 

[2]  The  next  question  is  whether  the  pro- 
posed issue  of  bonds  is  illegal  because  it  will 
increase  the  bonded  debt  of  the  town  to  an 
amount  in  excess  of  8  per  cent,  of  the  value 
of  the  property  therein  as  assessed  for  tax- 
ation, and  because  it  will  increase  the  bond- 
ed debt  of  the  territory  embraced  within  the 
limits  of  both  the  town  and  school  district 
No.  8  to  an  amount  in  excess  of  15  per  cent, 
of  the  taxable  values  thereof. 

Section  7  of  article  8  of  the  Constitution 
contains  the  following  limitation:  "No  city 
or  town  In  this  state  shall  hereafter  incur 
any  bonded  debt  which,  including  existing 
bonded  Indebtedness,  shall  exceed  eight  per 
centum  of  the  assessed  value  of  the  taxable 
property  therein.  •  *  •••  And  section  5 
of  article  10  of  the  Constitution  includes  a 
limitation  similar  to  the  above,  prescribing 
an  8  per  centum  limitation  to  the  bonded 
debt  of  any  political  division,  as  well  as  the 
following  additional  limitation:  "And  where- 
ever  there  shall  be  several  political  divisions 
or  municipal  corporations  covering  or  ex- 
tending over  the  same  territory,  or  portions 
thereof,  possessing  a  power  to  levy  a  tax  or 
contract  a  debt,  then  each  of  such  political  di- 
visions or  municipal  corporations  shall  so  ex- 
ercise its  power  to  increase  its  debt  under 
the  foregoing  eight  per  cent  limitation  that 
the  aggregate  debt  over  and  upon  the  terri- 
tory of  this  state  shall  never  exceed  fifteen 
per  centum  of  the  value  of  all  taxable  prop- 
erty In  such  territory  as  valued  for  taxation 
by  the  state." 

The  foregoing  provisions  of  the  Constitu- 
tion have  been  amended  so  that  they  do  not 
now  apply  to  bonds  issued  for  the  purposes  for 
which  the  bonds  here  in  question  are  to  be  is- 
sued. Section  7  of  article  8,  above  cited,  was 
amended  In  1910,  and  the  amendment  was 
ratified  by  the  Legislature  in  1911  (27  Stat 
IB)  by  adding  at  the  end  of  said  section 
the  following:    «•    •    •    Provided*  further, 


that  the  limitations  imposed  by  this  s&tton 
and  by  section  5  of  article  10  of  this  Consti- 
tution, shall  not  apply  to  the  bonded  indebt- 
edness in  and  by  any  municipal  corporation 
when  the  proceeds  of  said  bonds  are  applied 
solely  and  exclusively  for  the  purchase,  es- 
tablishment and  maintenance  of  a  water- 
works plant,  sewerage  system,  or  lighting 
plant,  and  when  the  question  of  incurring 
such  indebtedness  is  submitted  to  the  free- 
holders and  qualified  voters  of  such  munic- 
ipality as  provided  in  the  Constitution,  upon 
the  question  of  other  bonded  indebtedness." 
It  is  contended,  however,  that  this  amend- 
ment is  invalid,  because  it  was  not  submitted 
to  the  people  and  adopted  in  the  manner 
prescribed  by  the  Constitution  itself  for  the 
amendment  thereof.  To  sustain  that  point 
section  2  of  article  16  of  the  Constitution  is 
relied  upon.  It  provides  as  follows:  "If  two 
or  more  amendments  shall  be  submitted  at 
the  same  time,  they  shall  be  submitted  in 
such  manner  that  the  electors  shall  vote  for 
or  against  each  of  such  amendments  sepa- 
rately/' 

It  is  clear,  upon  the  slightest  considera- 
tion, that  the  submission  of  the  amendment 
to  section  7  of  article  8,  as  above  quoted,  in- 
cluding the  amendment,  by  reference  thereto 
of  section  5  of  article  10,  was  not  in  viola- 
tion of  the  provision  of  section  2  of  article 
16,  above  quoted,  because  there  was  really 
only  one  amendment  submitted,  and  that  had 
reference  to  only  one  subject — the  limitation 
upon  the  bonded  debt  of  municipal  corpora- 
tions. And  it  was  intended  by  that  amend- 
ment to  remove  all  limitations  imposed  by 
said  sections  of  the  Constitution  upon  the 
bonded  debt  of  municipal  corporations,  when 
the  bonds  are  issued  for  any  of  the  purposes 
mentioned  in  said  amendment  If  section  7 
of  article  8  had  been  amended  as  above  with- 
out any  direct  reference  to  section  5  of  arti- 
cle 10,  the  provision  of  the  latter  section  in 
conflict  with  the  amendment  would  have 
been  repealed  by  necessary  implication ;  and, 
in  like  manner  and  for  a  like  reason,  so 
much  of  section  2021,  vol.  1,  Code  1902,  as 
provides  "that  the  aggregate  bonded  indebt- 
edness of  any  city  or  town  shall  never  ex- 
ceed eight  per  centum  of  the  assessed  value 
of  the  taxable  property  therein"  has  been  re- 
pealed. That  provision  of  the  statute  was 
really  unnecessary,  but  it  was  enacted  pre- 
sumably out  of  abundance  of  caution  to  car- 
ry out  the  limitation  Implied  by  the  Consti- 
tution which  has  been  removed  by  the 
amendment  of  section  7  of  article  8  as  above 
quoted.  Bray  v.  Florence,  62  S.  C.  57,  39  S. 
E.  810;  Seegers  v.  Gibbes,  72  S.  C.  532,  52 
S.  E.  586. 

Petition  dismissed. 

GARY,  a  J.,  and  WOODS,  WATTS,  and 
FRASER,  JJ.,  concur. 
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<91  3.  C.  464) 

REYNOLDS  v.  DEATON. 

(Supreme  Court  of  South  Carolina.    May  80, 

1912.) 

Appeal  and   Ebbob   ({   120*)— Appealable 

Obders. 

No  appeal  lies  from  an  order  of  the  cir- 
cuit court  granting  a  new  trial  on  an  appeal 
to  that  court  from  a  magistrate,  when  both 
questions  of  law  and  fact  are  involved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |$  840-862,  864,  865;  Dec 
Dig.  §  120.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Ernest  Gary,  Judge. 

Action  by  C.  H.  Reynolds  against  Lum 
Deaton.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Appeal  dismissed. 

Butler  &  Hall,  of  Gaffney,  for  appellant 
Otts  &  Dobson,  of  Spartanburg,  for  respond- 
ent 

HYDRICK,  J.  No  appeal  lies  from  an  or- 
der of  the  circuit  court  granting  a  new  trial 
on  an  appeal  to  that  court  from  the  court  of 
a  magistrate,  when  both  questions  of  law 
and  fact  are  involved,  and  this  court  cannot 
therefore,  render  judgment  absolute  upon  the 
right  of  the  appellant  McKnight  v.  Dyson, 
74  S.  E.  753,  filed  April  24,  1912,  and  cases 
-cited. 

Appeal   dismissed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
TRASER,  J  J.,  concur. 


(91  S.  C.  464) 

CATHCART  v.  MATTHEWS. 

{Supreme  Court  of  South  Carolina.     May  21, 
1912.    Rehearing  Denied  May  30,  1912.) 

1.  Trespass  ({  44*)— Trespass  to  Realty- 
Action  fob  Rents  and  Pbofits— Bubdew 
of  Proof. 

Where  plaintiff  in  an  action  for  the  rents 
and  profits  of  a  storehouse  and  lot  introduced 
evidence  tending  to  show  that  he  was  in  pos- 
session of  the  premises,  and  that  defendant 
wrongfully  invaded  such  possession,  the  de- 
fendant had  the  burden  of  proving  a  better 
title   than   that   of   the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §§  112-115;    Dec.  Dig.  *  44.*] 

2.  Insane  Persons  (§  59*)— Suspension  of 
Limitations  —  Possession  by  Party  Non 
Coupos. 

Where  the  statute  of  limitations  had  be- 
€un  to  run  in  favor  of  one  in  possession,  it 
was  not  suspended  by  an  adjudication  that  he 
was  non  compos  and  by  his  confinement  in  an 
asylum  for  the  insane,  since  any  person  hold- 
ing or  entering  under  him,  while  he  was  in- 
«ane,  would  hold  possession  for  his  benefit. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  §§  91,  92;   Dec.  Dig.  §  59.*] 

Woods  and  Watts,  JJ.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Ernest  Moore,  Special 
Judge. 

Action  by  William  M.  Oathcart,  as  admin- 
istrator   of    John    H.    Cathcart,    deceased, 


against  John  P.  Matthews.  Verdict  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Jas.  W.  Hanahan  and  Glenn  W.  Ragsdale, 
both  of  Winnsboro,  for  appellant  McDonald 
&  McDonald,  for  respondent 

GARY,  C.  J.  This  is  an  action  by  the  ad- 
ministrator of  the  estate  of  John  H.  Cath- 
cart, deceased,  to  recover  rents  and  profits 
for  the  use  of  a  certain  storehouse  and  lot 
in  Winnsboro.  The  defendant  denied  that  the 
legal  title  was  in  John  H.  Cathcart,  and 
pleaded  the  presumption  of  a  grant  and  ad- 
verse possession. 

It  appears  from  the  testimony  that  Rich- 
ard Cathcart  became  feeble  in  mind  about 
the  year  1866,  and  that  he  executed  a  power 
of- attorney  whereby  he  empowered  John  H. 
Cathcart  to  sell  all  the  lands  of  which  he 
was  then  seised.  In  pursuance  of  said  pow- 
er of  attorney,  the  lot  described  in  the  com- 
plaint was  conveyed  to  Margaret  J.  Shaw  on 
the  2d  day  of  November,  1867;  and  on  the 
same  day  she  executed  an  instrument  of 
writing  under  her  hand  and  seal  and  in  the 
presence  of  two  witnesses,  in  which  she 
made  this  declaration:  "I  hereby  acknowl- 
edge that  I  hold  the  real  estate  conveyed  to 
me  this  day,  for  a  full  and  valuable  consid- 
eration, paid  by  John  H.  Cathcart,  subject 
to  such  uses  as  John  H.  Cathcart  may  direct ; 
hereby  binding  myBelf  to  make  such  convey- 
ances as  John  H.  Oathcart  may  at  any  time, 
require  of  me." 

On  the  22d  day  of  June,  1874,  the  said 
Margaret  J.  Shaw  conveyed  to  Elizabeth 
Cathcart,  and  on  or  about  the  16th  of  Octo- 
ber, 1884,  Elizabeth  Cathcart  conveyed  to 
the  defendant  John  P.  Matthews.  All  the 
deeds  of  conveyance  were  duly  recorded,  but 
the  declaration  of  trust  was  not  placed  on 
record. 

*  Under  proceedings  in  the  probate  court, 
John  H.  Cathcart  was  adjudged  non  compos 
mentis  and  sent  to  the  hospital  for  the  In- 
sane on  the  25th  of  June,  1874.  In  May, 
1875,  he  was  discharged  therefrom,  and  up- 
on his  petition  the  commission  in  lunacy  was 
superseded  and  set  aside  by  an  order  of  the 
probate  court  During  the  year  1883  he  was 
again  adjudged  a  lunatic  and  sent  to  the 
hospital  for  the  Insane,  where  he  remained 
until  his  death  in  1908. 

At  the  close  of  the  testimony,  the  defend- 
ant's attorneys  made  a  motion  for  the  di- 
rection of  a  verdict  upon  the  ground  "that 
the  evidence  shows  that  the  legal  title  was 
not  in  plaintiff's  intestate  at  the  time  title 
was  made  to  the  defendant"  After  hearing 
the  motion,  his  honor  ruled  as  follows:  "The 
court  has  determined  that  there  is  no  evi- 
dence to  go  to  the  Jury  here  to  support  the 
allegations  of  the  complaint  of  legal  title 
to  the  land  in  question  in  plaintiff's  intestate 
at  the  time  of  the  conveyance  to  the  defend- 
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ant,  and  therefore  has  determined  to  direct  1 
the  verdict  of  the  jury  for  the  defendant." 
We  have  quoted  the  language  of  the  motion 
and  of  the  ruling  of  his  honor,  the  presiding 
judge,  in  order  to  show  the  exact  ground  up- 
on which  the  verdict  was  directed. 

There  are  two  reasons  why  there  was  error 
in  directing  the  Jury  to  render  a  verdict  in 
favor  of  the  defendant  In  the  first  place, 
there  was  testimony  tending  to  show  that 
John  H.  Cathcart  commenced  to  exercise  acts 
of  ownership  and  to  hold  possession  of  the 
land  openly  and  adversely  to  the  rights  of  his 
trustee,  Margaret  J.  Shaw,  prior  to  the  adop- 
tion of  the  Code  of  Procedure  on  the  1st  of 
March,  1870,  when  the  time  necessary  to  ac- 
quire title  by  adverse  possession  was  changed 
from  10  to  20  years;  and  that  he  had  con- 
tinuously, openly,  and  adversely,  until  he  was 
adjudged  to  be  of  unsound  mind  and  was  sent 
to  the  hospital  for  the  insane  in  1883,  long 
enough  to  acquire  title  by  adverse  possession, 
which  is  "not  only  a  shield  of  defense,  but  is 
capable  of  being  asserted  actively."  Duren 
v.  Kee,  50  S.  C.  444,  27  S.  E.  875.  In  the 
second  place,  the  complaint  contains  these  al- 
legations: That  John  H.  Cathcart  took  pos- 
session of  the  said  house  and  lot  on  the  2d 
day  of  November,  1867,  and  continued  in  un- 
interrupted ownership  thereof  until  the  day 

of  his  death,  In  1908.    That  on  the  

day  of ,  1884,  while  the  said  John  H. 

Cathcart  was  confined  to  the  hospital  for 
the  insane,  the  said  John  P.  Matthews  enter- 
ed upon  the  premises  of  the  said  John  H. 
Oatbcart  and  began  to  use  the  house  and 
lot  for  the  purpose  of  carrying  on  a  mercan- 
tile business.  That  the  defendant  knew, 
when  he  entered  upon  and  began  to  use  the 
premises,  that  he  was  entering  upon  and  us- 
ing the  premises  of  the  said  John  H.  Cath- 
cart, and  that  they  had  been  in  the  posses- 
sion and  under  the  control  of  the  said  John 
H.  Cathcart  from  the  2d  day  of  November, 
1867,  up  to  the  very  day  upon  which  the 
said  John  P.  Matthews  entered  upon  said 
premises. 

It  will  be  observed  that  the  complaint  not 
only  alleges  that  John  H.  Cathcart  was  the 
owner  of  the  land,  but  that  he  was  in  pos- 
session, and  that  this  possession  had  been 
invaded  by  acts  of  trespass  on  the  part  of  the 
defendant 

[1]  There  was  testimony  tending  to  prove 
these  allegations,  but  it  was  only  necessary 
for  the  plaintiff  to  Introduce  testimony  tend- 
ing to  show  that  John  H.  Cathcart  was  In 
possession  of  the  premises  and  that  the  de- 
fendant Invaded  this  possession  by  acts  of 
trespass  in  order  to  cast  upon  him  the  bur- 
den of  proving  that  he  had  a  better  title 
than  the  plaintiff's  intestate. 

The  rule  is  thus  stated  by  Mr.  Justice 
Woods  In  the  case  of  Investment  Co.  v.  Lum- 
ber Co.,  86  S.  C.  858,  68  S.  E.  637:  "The  im- 
portant question  is  thus  raised  whether  a 
plaintiff,  alleging  both  title  and  possession, 


is  entitled  to  recover  damages  upon  proof  of 
his  possession  and  the  invasion  of  it  by  the 
defendant,  without  proving  also  that  he  had 
a  perfect  title.  The  question  must  be  answer- 
ed in  the  affirmative.  One  person  who  finds 
another  in  possession  of  land  cannot  by  seiz- 
ing the  possession  or  invading  it,  put  him 
whose  possession  he  seized  or  invaded  to 
proof  of  his  title.  In  such  a  case  possession 
is  prima  facie  evidence  of  title,  and  he  who 
invades  it  must  establish  his  title.  If  this 
were  not  so,  a  holder  of  land  could  be  put 
to  proof  of  title  against  the  world  by  any 
one  who  might  choose  to  trespass  or  squat  up- 
on his  lands.  This  conclusion  is  well  sup- 
ported by  authority.  When  the  plaintiff  al- 
leges an  invasion  of  his  possession,  this  gives 
character  to  the  action  as  one  in  the  nature 
of  the  old  action  of  trespass  quare  clausum 
fregit  In  the  case  of  Turner  v.  Poston,  63 
S.  C.  244  [41  S.  E.  296],  the  court  uses  this 
language:  "The  right  of  possession  is  a  very 
sacred  one,  and  the  court  will  not  allow  the 
repose  which  it  gives  to  be  endangered  by 
giving  improper  advantages  to  a  trespasser. 
If  defendant  had  a  good  title,  he  should  have 
resorted  to  the  courts  when  he  could  have 
obtained  any  redress  to  which,  by  law,  he 
was  entitled." 

We  do  not  deem  it  necessary,  to  cite  other 
authorities  to  show  that  the  testimony  ad- 
duced by  the  plaintiff  cast  upon  the  defend- 
ant the  burden  of  proving  his  title. 

Judgment  reversed  and  new  trial  granted. 

HYDRIOK,  J.,  concurs  in  the  result 

WOODS,  J.  (concurring  in  the  result). 
The  complaint  alleges  that  John  H.  Cathcart 
was  at  the  time  of  his  death  the  owner  of 
the  land  described  in  the  complaint  and  that 
the  plaintiff  as  the  administrator  of  his  es- 
tate is  entitled  to  recover  of  the  defendant 
the  sum  of  $6,000  as  rents  and  profits.  The 
defendant  denied  the  title  of  John  H.  Cath- 
cart and  set  up  title  in  himself.  The  trial 
was  by  common  consent  on  the  issue  of  the 
legal  title  to  the  land.  The  circuit  judge 
instructed  a  verdict  for  the  defendant  on 
this  issue,  and  none  of  the  exceptions  raise 
the  question  that  the  plaintiff  as  administra- 
tor of  the  estate  of  John  H.  Cathcart  might 
have  been  entitled  to  recover  rents  and  prof- 
its under  the  terms  of  the  trust  deed  even 
if  the  legal  title  was  not  in  him  but  in  the 
trustee.  All  the  equitable  issues  made  by 
the  pleadings  were  expressly  reserved  by  the 
court 

The  declaration  of  trust  under  which  Mar- 
garet J.  Shaw,  the  trustee  of  John  H.  Cath- 
cart held  the  land  in  dispute  was:  "I  hereby 
acknowledge  that  I  hold  the  real  estate  con- 
veyed to  me  this  day  for  a  full  and  valuable 
consideration  paid  by  John  H.  Cathcart  sub- 
ject to  such  uses  as  John  H.  Cathcart  may 
direct;  hereby  binding  myself  to  make  such 
conveyances  as  John  H.  Cathcart  may  at  any 
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.time  require  of  me."  The  statute  did  not 
execute  the  use,  and  the  trustee  held  the 
legal  title.  McCaw  v.  Galbraith,  7  Rich.  80 ; 
Huckabee  v.  Newton,  23  S.  C.  295;  Ayer  v. 
Bitter,  29  S.  G.  135,  7  S.  E.  53;  Steele  v. 
Smith,  84  S.  G.  464,  66  S.  B.  200,  29  L.  R. 
A.  (N.  S.)  939. 

Gn  June  22,  1874,  the  trustee  conveyed  to 
Elizabeth  Cathcart,  and  on  October  16,  1884, 
Elizabeth  Cathcart  conveyed  to  defendant 
Matthews.  There  was  no  direct  evidence 
that  John  H.  Cathcart  directed  the  execution 
of  the  conveyance  by  the  trustee.  Hence 
there  was  ground  for  inference  by  the  jury 
that  the  conveyance  from  the  trustee  to  the 
grantor  of  the  defendant  was  not  In  execu- 
tion of  the  trust,  but  in  violation  of  It  The 
court  could  not  hold  as  a  matter  of  law, 
therefore,  that  the  defendant  had  conclusive- 
ly shown  that  he  had  a  good  conveyance 
from  the  trustee. 

It  is  true  that  any  possession  by  John  H. 
Cathcart  should  be  referred  to  the  trust  and 
considered  to  be  held  under  It  until  convey- 
ance by  the  trustee  In  violation  of  the  trust, 
but,  if  the  trustee  did  convey  In  violation  of 
the  trust,  then  the  possession  of  John  H. 
Cathcart  after  that  repudiation  of  the  trust 
might  well  be  adverse  to  the  trustee  and  her 
grantee.    3  Wash,  on  Real  Property,  1991. 

[2]  I  do  not  think  the  proposition  sound 
that  John  H.  Cathcart  could  not  hold  by  ad- 
verse possession  while  be  was  non  compos 
or  in  the  lunatic  asylum.  If  any  person  en- 
tered, or  being  already  In  held,  under  John 
H.  Cathcart  while  he  was  a  lunatic  or  in  the 
asylum,  the  possession  of  such  person  would 
inure  to  the  benefit  of  the  lunatic.  This  Is  a 
principle  of  general  recognition.  The  follow- 
ing are  cases  in  which  It  was  applied  in  favor 
of  persons  under  the  disability  of  marriage 
or  Infancy:  Sibley  v.  Sibley,  88  S.  C.  184,  70 
S.  E.  615;  Davis  v.  Mitchell,  5  Yerg.  (Term.) 
281 ;  KlUebrew  v.  Mauldln,  145  Ala.  654,  39 
South.  575 ;  Woodruff  v.  Roysden,  105  Tenn. 
491,  58  S.  W.  1066,  80  Am.  St  Rep.  905.  Ap- 
plying the  principle  in  this  case,  there  was 
evidence  from  which  the  jury  might  have 
Inferred  that  John  H.  Cathcart  held  the 
land  adversely  to  the  trustee  and  her  gran- 
tee for  more  than  the  statutory  period  after 
the  trustee  conveyed  the  property.  This  be- 
ing, so,  it  seems  to  me  there  was  some  evi- 
dence upon  which  the  jury  could  have  legal- 
ly based  a  verdict  in  favor  of  the  plaintiff 
on  the  ground  that  John  H.  Cathcart  had  ac- 
quired the  legal  title  to  the  land  by  adverse 
possession. 

I  am  unable  to  assent  to  the  conclusion 
stated  by  the  Chief  Justice  that  the  court 
should  have  held  that  under  the  facts 
proved,  the  defendant  had  seized  upon  or  in- 
vaded the  possession  of  the  plaintiff,  and 
that  therefore  it  followed,  as  a  legal  proposi- 
tion, that  the  burden  was  on  the  defendant  to 
prove  his  title,  for  there  was  evidence  from 


which  the  jury  could  have  inferred  that  no 
one  was  in  possession  at  the  time  the  defend- 
ant obtained  his  deed  and  entered,  and  that 
therefore  he  did  not  seize  upon  or  invade  the 
possession  of  John  H.  Cathcart 

The  entries  In  the  cashbook  of  John  H. 
Cathcart  were  properly  excluded.  The  en- 
tries were  not  made  on  a  book  account  kept 
with  the  parties  concerned,  but  are  mere  en- 
tries of  a  declaration  by  a  party  in  his  own 
favor  on  his  cashbook.  The  person  against 
whom  these  entries  were  made  la  not  bound 
by  them. 

WATTS,  J.,  concurs, 

FRASER,  J.  I  concur  In  so  much  of  the 
opinion  of  the  Chief  Justice  as  holds  that 
there  was  testimony  tending  to  show  that 
John  H.  Cathcart  was  in  possession  of  the 
land  described  in  the  complaint  and  that  the 
defendant  Matthews,  Invaded  that  posses- 
sion, and  the  burden  of  proof  was  on  the  de- 
fendant to  justify  that  invasion. 

I  also  concur  In  so  much  of  the  opinion  of 
Mr.  Justice  WOODS  as  holds  that  the  stat- 
ute, having  begun  to  run  in  favor  of  John 
H.  Cathcart,  was  not  suspended  during  his 
disability. 

(91  &  C.  428) 

WARING  v.  JENNING& 

(Supreme  Court  of  South  Carolina.    May  27, 

1912.) 

1.  Appeal  and  Error  ({  1011*)— Fin  mno  on 
Conflicting    Evidence— Conclusiveness. 

The  finding  of  the  circuit  court  on  con- 
flicting evidence  it  not  reviewable  by  the  Su- 
preme Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3983-3989;  Dec  Dig.  { 
1011.*] 

2.  Appeal  and  Error    (|  931*)— Presump- 
tions—Finding — Decision  of  Issues. 

In  the  absence  of  a  direct  finding  upon  the 
facts,  the  rendition  of  a  judgment  for  plaintiff 
presupposes  that  all  facts  in  issue  were  decided 
in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  3728,  3762-3771;  Dec. 
Dig.  §  931.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;   John  S.  Wilson,  Judge. 

"To  be  officially  reported." 

Action  by  Malvina  S.  Waring  against  ft. 
T.  Jennings.  Judgment  for  plaintiff,  and 
defendant  appeals.     Dismissed. 

Tompkins  &  Lee,  of  Columbia,  for  appel- 
lant D.  W.  Robinson,  of  Columbia,  for  re- 
spondent 

GARY,  C.  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  court,  affirming  a  judg- 
ment for  $87.50  rendered  by  a  magistrate,  in 
an  action  to  recover  rent  for  the  use  of  a 
house  and  lot  In  the  city  of  Columbia.  The 
plaintiff  contended  that  she  rented  the  prem- 
ises to  the  defendant  for  three  months,  at 
$50  per   month,    commencing    December    1, 
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1910,  with  the  option  on  tbe  part  of  the  de- 
fendant of  buying  said  property  during  that 
period.  The  defendant  claimed  that  he  en- 
tered into  possession  of  the  premises  un- 
der a  parol  contract,  under  which  he  had 
the  option  for  90  days  of  purchasing  said 
property,  with  the  right  to  occupy  the  prem- 
ises at  a  stipulated  monthly  rent  during  the 
term  of  the  option.  The  defendant  also  set 
up  the  defense  of  estoppel.  The  defendant 
vacated  the  premises  on  the  2d  of  January, 

1911,  by  permission  of  Charles  L.  Kelly  & 
Co.,  and  took  from  them  the  following  re- 
ceipt: "Columbia,  S.  C,  Jan.  20,  1911.  Re- 
ceived of  R.  T.  Jennings,  fifty  dollars  on  ac- 
count for  rent  $50.00.  Charles  L.  Kelly  & 
Co.,  by  Davis."  This  sum  of  money  was 
received  by  the  plaintiff  from  Charles  I* 
Kelly  &  Co.,  and  she  wrote  a  letter  to  the 
defendant;  but  it  was  not  offered  in  evi- 
dence. The  following  reply  to  it  was,  how- 
ever, introduced  In  evidence:  "Columbia,  S. 
C,  Jan.  3,  1912.  Mrs.  Clark  Waring,  City- 
Dear  Mrs.  Waring:  Tour  note  received. 
Was  very  much  surprised,  indeed,  to  receive 
same,  as  I  notified  your  agents  Kelly  &  Co. 
several  days  ago,  that  I  had  decided  not  to 
take  the  place,  also  informed  them  of  my 
Intention  of  moving.  Also  stated  to  them 
that  I  would  send  in  the  key  last  night,  but 
it  was  late  when  I  got  through  moving.  Am 
sending  key  by  boy.  I  have  their  receipt 
for  $50.00  paid  them  for  rent.  Very  truly 
yours,  R.  T.  Jennings,  M.  D." 

[1,  2]  The  two  vital  questions  In  the  case 
are:  (1)  Whether  there  was  any  testimony 
tending  to  show  that  the  plaintiff  rented  the 
premises  to  the  defendant  for  the  period  of 
three  months  as  contended  by  her;  and 
(2)  whether  there  was  any  testimony  tending 
'  to  show  that  Charles  L.  Kelly  &  Co.  were 
authorized  by  the  plaintiff  to  grant  permis- 
sion to  the  defendant  to  surrender  the  prem- 
ises upon  payment  of  the  amount  then  due. 
If  there  was  such  testimony,  then  it  made 
an  issue  of  fact,  and  the  findings  of  the  cir- 
cuit court  thereon  are  not  reviewable  by  this 
court.  In  the  absence  of  a  direct  finding  up- 
on the  facts,  the  rendition  of  the  judgment 
presupposes  that  all  facts  in  issue  were  de- 
cided in  favor  of  the  plaintiff. 

The  testimony  of  the  witnesses  is  contra- 
dictory as  to  the  terms  of  the  contract,  and 
this  question  is  therefore  eliminated  from 
further  consideration. 

The  plaintiff  testified:  "Mr.  Kelly  had 
the  house  to  sell,  but  not  to  rent."  Charles 
L.  Kelly  testified:  "I  was  present  when  this 
contract  was  made.  I  was  trying  to  make  a 
sale  of  the  house.  I  didn't  have  charge  of 
the  renting  of  the  house."  This  testimony 
tends  to  show  that  Kelly  &  Co.  had  nothing 
to  do  with  the  renting  of  the  premises. 

Appeal  dismissed. 

WOODS,  HYDRICK,  WATTS,  and  ERAS- 
ER, JJ.,  concur. 


(91  S.  C.  4»> 


STATE  t.  MALLOT. 


(Supreme  Court  of  South  Carolina.     May  28* 

1912.) 

1.  Criminal  Law  ({  1134*)— Appkax<— Ques- 
tions Presented  fob  Review. 

On  appeal  from  an  order  quashing  a  panel 
of  petit  jurors  and  an  indictment  because  of 
an  improper  panel  of  the  grand  jurora,  the 
only  question  presented  for  review*  is,  was 
there  error  in  quashing  the  indictment  on  ac- 
count of  illegality  in  the  drawing  of  the  grand 
jury?  any  error  in  quashing  the  panel  of  petit 
jurors,  being  a  mere  abstract  question,  as  tbe 
same  panel  would  not  be  again  called  on  to  try 
the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2587,  2653,  2986-2096,  3056. 
3067-3071;    Dec  Dig.  |  1134.*] 

2.  Indictment  and  Infobmatton  (|  137*)— 
Quashing— Drawing  of  Grand  Juby. 

Where  an  indictment  charging  murder  of 
two  persons  was  found  by  a  grand  jury  which 
was  drawn  by  jury  commissioners,  one  of 
whom  was  the  father  of  one  of  the  murdered 
persons,  the  indictment  was  properly  quashed 
as  to  both  offenses. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §j  480-487;  Dec 
Dig.  |  1S7.«]  . 

3.  Grand  Juby  (§  10*)— Drawing— Statutc 

Under  Act  Feb.  7,  1902  (23  St.  at  Large, 
p.  1070)  §§  16,  17,  18,  respectively,  providing 
that,  whenever  the  jury  list  shall  be  destroyed 
by  fire  or  has  been  unlawfully  prepared,  it 
shall  be  the  duty  of  the  county  auditor,  treas- 
urer, and  clerk  of  the  court  of  common  pleas 
to  prepare  a  special  jury  list,  that,  when  at 
any  time  it  shall  be  determined  by  the  resident 
circuit  judge  that  an  irregularity  has  occurred 
in  the  drawing  of  the  juries,  it  shall  be  lawful 
for  such  circuit  judge  to  issue  his  order  to 
the  county  auditor,  treasurer,  and  clerk  to 
proceed  to  draw  jurors,  or  to  take  such  meas- 
ures as  may  be  necessary  to  correct  the  er- 
ror, and  that,  in  case  there  be  a  vacancy  in 
the  office  of  the  clerk,  auditor,  or  treasurer, 
the  county  superintendent  of  education  shall 
act  in  his  place,  or,  if  two  of  these  officers 
shall  be  unable  to  serve,  the  superintendent 
and  the  sheriff  of  the  county  shall  act  in  their 
places,  the  resident  circuit  judge  has  authority 
to  require  the  drawing  of  a  new  grand  jury 
where  an  indictment  is  quashed  because  found 
by   a  grand  jury   unlawfully  drawn. 

[Ed.  Note. — For  other  cases,  see  Grand  Ju- 
ry, Cent.  Dig.  |  27;   Dec.  Dig.  {  10.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Marlboro  County;  John  S.  Wilson, 
Judge. 

"To  be  officially  reported.** 

Joe  Malloy  was  convicted  of  murder,  and 
from  an  order  quashing  the  indictment  the 
State  appeals.  Appeal  dismissed,  and  case 
remanded. 


••; 


The  state's  exceptions  were  as  follows: 
(1)  His  honor  erred  as  matter  of  law  in 
holding  that  the  faet  that  the  defendant  was 
under  indictment  for  killing  the  son  of  one 
of  the  jury  commissioners  was  a  ground  for 
challenge  in  this  case;  the  deceased  being  no 
relation  whatever  to  any  one  of  the  jury 
commissioners.  (2)  Because  his  honor  abus- 
ed his  discretion  in  quashing  the  indictment 
and  sustaining  the  challenge  to  the  array  of 
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jurors  upon  the  grounds  stated.  (3)  Because 
it  Is  respectfully  submitted  that,  under  the 
present  law  governing  the  constitution  of 
jury  commissioners,  the  preparation  and  cus- 
tody of  the  jury  box,  and  the  manner  of 
drawing  jurors  therefrom,  there  Is  no  lon- 
ger any  reason  for  the  old  common-law  rule 
applicable  to  the  jury  commissioner  to  be 
applied  to  an  individual  member  of  the  pres- 
ent board  of  jury  commissioners;  it  being 
respectfully  submitted  that,  even  though  a 
single  member  of  the  present  board  of  jury 
commissioners  might  be  impartial,  or  even 
prejudiced,  still  it  would  be  impossible  un- 
der our  present  system  for  him  to  do  any 
wrong,  or  be  guilty  of  any  official  miscon- 
duct prejudicial  to  the  rights  of  a  litigant, 
without  the  connivance  of  some  other  mem- 
ber of  the  board  of  commissioners,  and  in 
the  absence  of  any  charge  of  actual  miscon- 
duct as  against  the  action  of  the  jury  com- 
missioners, or  a  suspicion  of  impartiality 
against  but  one,  there  is  no  longer  any  rea- 
son for  the  application  of  the  common-law 
rule,  and  his  honor  erred  and  abused  his  dis- 
cretion in  not  so  holding." 

J.  Monroe  Spears,  Sol.,  of  Darlington,  for 
the  State.  Townsend  &  Rogers  and  J.  J. 
Evans,  all  of  Bennettsville,  for  respondent 

GARY,  O.  X  This  is  an  appeal  by  the 
state  from  an  order  quashing  an  indictment 
Upon  the  call  of  the  case,  and  before  the 
defendant  was  arraigned,  his  attorneys  chal- 
lenged the  array  of  grand  jurors  on  the  fol- 
lowing grounds:  "That  the  said  grand  jury 
was  drawn  partly  in  1911  and  partly  in  1912 
from  names  put  in  the  jury  box  by  the  jury 
commissioners  in  1911  and  1912,  respective- 
ly, and  that  the  said  jurors  were  placed  in 
the  said  box  by  the  jury  commissioners  of 
Marlboro  county  and  the  said  grand  jurors 
by  the  jury  commissioners  of  Marlboro  coun- 
ty, and  that  the  said  N.  B.  Rogers,  county 
treasurer  for  Marlboro  county  and  ex  officio 
a  jury  commissioner,  participated  In  the  plac- 
ing of  the  names  in  the  box  and  in  drawing 
the  same  therefrom,  and  that  the  said  N.  B. 
Rogers  is  the  father  of  Guy  Rogers  who  is 
charged  to  have  been  killed  by  the  same  per- 
son and  at  the  same  time  with-  Prentiss 
Moore,  and  that  be  has  been  an  active  prose- 
cutor ever  since  the  alleged  crime  was  com- 
mitted in  endeavoring  to  collect  evidence  and 
bring  about  the  conviction  of  this  defend- 
ant, and  that  he  is  disqualified  to  act  in 
either  placing  in  the  box  the  names  of  the 
said  grand  jury  or  in  drawing  the  names  of 
the  jurors  therefrom;  and  the  said  defend- 
ant therefore  challenges  the  validity  of  the 
action  of  the  said  grand  jurors  and  moves 
to  dismiss  the  indictment  on  the  grounds 
aforesaid." 

The  defendant's  attorneys  at  that  time 
also  challenged  the  array  of  petit  jurors  on 
similar  grounds.  The  following  statement 
appears  in  the  record:   'The  facts  stated  in 


the  challenge  were  admitted  to  be  true  by 
the  state,  and  counsel  for  the  state  admitted 
in  argument  that  in  his  opinion  N.  B.  Rogers 
was  disqualified  in  so  far  as  the  case  against 
defendant  for  killing  Guy  Rogers  was  con- 
cerned, and  that  the  indictment  In  that  case 
should  be  quashed.  It  Is  also  admitted  by 
the  defendant  that  he  had  no  ground  on 
which  to  base  a  charge  of  any  actual  wrong- 
doing on  the  part  of  the  jury  commlssion- 
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ers. 

•  After  hearing  argument,  his  honor  the  pre- 
siding judge  granted  the  following  order : 
"It  is  ordered  that  the  Indictment  be  quash- 
ed on  the  ground  that  the  grand  jury  finding 
the  bill  was  drawn  by  a  board  of  jury  com- 
missioners, one  of  whom  was  an  active  pros- 
ecutor and  employed  counsel  in  this  case, 
and  his  connection  therewith  invalidates  the 
same  in  so  far  as  this  case  is  concerned,  but 
it  does  not  affect  the  acts  of  the  grand  jury 
or  the  jury  in  other  cases  not  connected 
therewith:"  From  this  order  the  state  ap- 
pealed upon  exceptions  which  will  be  re- 
ported. It  will  be  observed  that  the  defend' 
ant  was  the  moving  party,  arid  that  the  state 
did  not  seek  any  affirmative  relief  whatever. 

[1]  In  the  case  of  State  v.  Henderson, 
73  S.  G.  201,  53  S.  E.  170,  this  court  ruled 
that,  when  the  state  appeals  from  an  order 
quashing  the  panel  of  petit  jurors  because  of 
relationship  between  one  of  the  jury  com- 
missioners and  the  deceased,  the  appeal  pre- 
sents merely  an  abstract  question,  as  the 
defendant  could  not  thereafter  be  tried  by 
jurors  drawn  from  said  panel,  and-  accord- 
ingly dismissed  the  appeal.  Therefore  the 
only  question  now  before  this  court  for  con- 
sideration is  whether  there  was  error  in 
quashing  the  indictment  on  the  ground  of  il- 
legality in  the  drawing  of  the  grand  jury. 

[2]  The  admissions  of  counsel  for  the  state 
that  the  jury  commissioner,  N.  B.  Rogers, 
was  disqualified  in  so  far  as  the  case  against 
the  defendant  for  killing  Guy  Rogers  is  con- 
cerned further  narrows  the  appeal  to  the 
consideration  of  the  question  whether  there 
was  error  in  quashing  the  indictment  against 
the  defendant  for  the  killing  of  Prentiss 
Moore.  If  the  indictment  was  properly 
quashed  in  so  far  as  it  charged  the  defend- 
ant with  the  murder  of  Guy  Rogers,  then  it 
was  also  properly  quashed  in  so  far  as  it 
charged  the  defendant  with  the  murder  of 
Prentiss  Moore,  "for  the  reason  it  is  charged 
that,  at  the  same  time,  and  as  part  of  the 
same  transaction  at  which  the  said  Prentiss 
Moore  was  killed,  if  killed  at  all,  Guy  Rogers 
was  killed  also. 

The  rule  as  to  quashing  the  indictment  in 
such  cases  is  thus  stated  in  State  v.  Perry, 
73  S.  C.  199,  63  S.  E.  169:  "The  correct  rule 
is  that  the  consanguinity  or  affinity  must  be 
such  as  would  reasonably  lead  to  the  pre- 
sumption that  the  jury  commissioner  would 
thereby  be  affected  in  such  manner  as  to 
impair  the  proper  discharge  of  his  duties, 
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and  this  fact  must  be  determined  by  the 
presiding  judge  In  the  exercise  of  a  sound 
discretion.  It  would  tend  to  retard  the  trial 
of  cases  very  much  to  adopt  any  other  rule." 
There  Is  nothing  indicating  an  erroneous  ex- 
ercise of  discretion  by  the  presiding  judge 
in  quashing  the  Indictments. 

[3]  As  there  seems  to  be  some  doubt  In 
regard  to  the  manner  of  drawing  the  grand 
and  petit  jurors  when  any  of  the  jury  com- 
missioners are  disqualified  by  reason  of  re- 
lationship, we  take  this  occasion  to  settle 
the  practice  in  such  cases.  Sections  16,  17, 
and  18  of  the  Act  of  1902  (23  Stat  p.  1070) 
provide: 

"Sec.  16.  That  whenever  the  jury  list  of 
any  county  shall  be  destroyed  by  fire  or 
other  casualty,  or  whenever  it  shall  be  held 
by  any  court  of  competent  jurisdiction  that 
the  jury  list  of  any  county  has  been  unlaw- 
fully prepared,  or  Is  Irregular  or  illegal,  so 
as  to  render  void  the  drawing  of  jurors 
therefrom,  it  shall  be  the  duty  of  the  county 
auditor,  the  county  treasurer,  and  the  clerk 
of  the  court  of  common  pleas  of  each  county 
to  prepare  a  special  jury  list  for  the  said 
county  forthwith  in  the  manner  herein  pre- 
scribed, from  which  special  list  grand  and 
petit  jurors  shall  be  'drawn  for  the  courts 
of  general  sessions  and  common  pleas  for 
such  county  until  the  annual  jury  list  shall 
have  been  prepared  for  such  county  as  here- 
in provided. 

"Sec.  17.  That  when  at  any  time  it  shall 
be  determined  by  the  resident  circuit  judge 
of  any  circuit  upon  complaint  made  to  him, 
that  an  Irregularity  has  occurred  In  the 
drawing  of  the  juries  for  any  circuit  court 
within  his  circuit,  or  that  any  act  has  been 
done  whereby  the  validity  of  any  juries 
drawn  or  to  be  drawn  may  be  questioned,  it 
shall  be  lawful  for  such  circuit  judge  to 
issue  his  order  to  the  county  auditor,  the 
county  treasurer,  and  the  clerk  of  the  court 
of  common  pleas  for  each  county  for  which 
said  circuit  court  shall  be  held,  at  least  five 
days  before  the  sitting  thereof,  to  proceed 
to  draw  jurors  for  such  term,  or  take  such 
measures  as  may  be  necessary  to  correct 
such  error. 

"Sec,  18.  That  in  case  there  shall  be  a  va- 
cancy in  the  office  of  the  clerk  of  the  court  of 
common  pleas,  county  auditor,  or  county 
treasurer,  at  the  time  herein  fixed  for  prepar- 
ing said  jury  list,  or  for  drawing  a  jury,  or 
any  one  of  said  officers  shall  be  disqualified  or 
unable  to  serve  for  any  cause,  the  county 
superintendent  of  education  shall  act  in  his 
place  and  stead,  and  in  case  there  shall  be 
a  vacancy  in  two  of  said  offices,  or  for  any 
other  cause,  two  of  said  officers  shall  be  un- 
able to  serve,  the  county  superintendent  of 
education  and  the  sheriff  of  such  county 
shall  act  in  their  places  and  stead." 

These  three  sections  are  very  broad  In 
their  terms  and  are  Intended  to  prevent  de- 


lay or  Interruption  of  the  business  of  the 
court  which  would  arise  but  for  the  powers 
conferred  on  the  resident  circuit  judge  and 
the  court.  In  this  case  It  appears  that  a 
delay  of  nearly  two  years  in  the  trial  of  an 
important  criminal  cause  would  result  if  the 
Irregularity  in  the  making  up  of  the  grand 
jury  cannot  be  remedied.  It  cannot  be  doubt- 
ed that  the  sections  of  the  statute  above  cit- 
ed confer  ample  power  on  the  court  and  the 
resident  circuit  judge  to  afford  relief  in  such 
a  case. 
Appeal  dismissed. 

WOODS,  HYDRICK,  WATTS,  and  ERA- 
SER, JX,  concur. 

(70  W.  Va.  780) 
SHRADER  v.  GARDNER  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(SyUabu%  oy  the  Court.) 

1.  Mortgages  ($  413*)  —  Forecxosubr— Re- 
straining Sale. 

A   demand   for   unliquidated   damages   for 

breach  of  covenant  of  warranty  of  land  is  not 

ground  to  enjoin  a  sale  of  land  for  debt  under 

a  deed  of  trust 
[Ed.   Note.— For  other  cases,  see  Mortgages, 

Cent  Dig.  {{  1187-1201;    Dec.  Dig.  <  413.*] 


(Additional  Sytlabut  ly  Editorial  Staf.) 

2.  Words  and  Phrases  — "Appurtenance." 
An  "appurtenance"  is  a  thing  belonging  to 
and  going  with  the  transfer  of  a  principal 
thing;  used  with,  dependent  upon  the  thing, 
and  essential  to  it  (citing  1  Words  and  Phrases, 

478). 

* 

Appeal  from  Circuit  Court,  Hancock 
County. 

Bill  by  John  Shrader  against  William  P. 
Gardner  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

O.  S.  Marshall,  of  New  Cumberland,  for 
appellant  R.  A.  Hart,  of  New  Cumberland, 
for  appellees. 

BRANNON,  P.  William  P.  Gardner  made 
a  deed  conveying  to  James  E.  McDonald  cer- 
tain land  in  Hancock  county.  In  this  deed 
we  find  a  clause  reading  as  follows:  "Sub- 
ject however  to  a  pipe  line  lease  to  the 
Ohio  Valley  Gas  Company  and  Ruth  M. 
Croxall,  which  said  second  part  assumes 
and  receives  all  benefits  and  rentals  derived 
therefrom."  At  the  time  of  the  execution  of 
that  deed  McDonald  made  a  deed  of  trust 
conveying  the  same  land  to  William  Croxall 
to  secure  to  Gardner  payment  of  $7,500,  a 
part  of  the  purchase  money  which  McDonald 
agreed  to  pay  Gardner  for  the  land.  Later 
McDonald  conveyed  the  same  land  to  John 
Shrader.  The  covenant  of  warranty  in  this 
deed  excepted  said  deed  of  trust,  so  that 
Shrader  held  the  land  expressly  subject  to 
the  deed  of  trust  Later  the  trustee  under 
the  deed  of  trust  gave  notice  of  sale  of  the 
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land  for  the  payment  to  Gardner  of  the  pur- 
chase money  due  him  from  McDonald,  when 
Shrader  filed  a  bill  of  Injunction  to  stop 
the  sale.  The  injunction  was  dissolved,  and 
Shrader  obtained  the  appeal  now  in  hand. 

[1]  The  hill  of  injunction  alleged  in  gener- 
al terms  that  various  payments  on  the  Gard- 
ner debt  had  been  made  by  McDonald,  and 
other  payments  by  him,  and  that  Gardner 
had  received  money  rentals  from  the  Ohio 
Valley  Gas  Company,  and  that  such  pay- 
ments and  rentals  had  fully  discharged  the 
debts.  The  bill  made  this  general  charge, 
without  any  specification  of  amounts  or 
dates  of  payments.  The  bill  is  bad  for  this, 
I  would  say.  Gardner  filed  an  answer  flatly 
denying  that  the  debt  had  been  paid,  but  ad- 
mitting numerous  payments,  giving  amounts 
and  dates,  and  averring  that  a  large  sum 
specified  yet  remained  unpaid  on  his  debt, 
and  denying  that  he  had  ever  received  a 
dollar  for  rentals  from  the  gas  company. 
This  answer  was  verified  by  affidavit.  No 
replication  to  this  answer.  For  that  reason, 
and  for  the  reason  that  the  answer  denies 
all  the  material  allegations  of  the  bill  on 
which  the  injunction  rests,  and  there  is  no 
proof  of  them,  other  than  the  affidavit  to  the 
bill,  under  law  the  dissolution  was  proper. 

But  there  is  another  reason  justifying  such 
dissolution.  Shrader  claims  in  his  bill  that 
Gardner  received  rental  from  the  gas  com- 
pany. As  just  stated  the  answer  denies  this, 
and  the  allegation  is  fruitless  because,  first, 
the  answer  is  not  replied  to;  second,  if  it 
had  been,  there  is  no  proof  of  It  But  when 
we  examine  the  instrument  relating  to  the 
pipe  line  lease  from  Gardner  to  the  Ohio 
Valley  Gas  Company  we  find  that  it  stipu- 
lates for  no  money  rental  to  Gardner.  In 
consideration  of  30  cents  per  lineal  rod  Gard- 
ner granted  to  the  gas  company  an  easement 
to  lay  a  pipe  line  through  this  land  to  convey 
gas.  This  was  10  years  before  the  convey- 
ance by  Gardner  to  McDonald,  and  of  course 
that  30  cents  per  rod  had  been  paid,  and  the 
clause  in  the  deed  from  Gardner  to  McDon- 
ald quoted  above,  saying  that  the  conveyance 
was  subject  to  the  pipe  line  lease,  had  no 
reference  to  that  money.  Further,  it  is  not 
rental.  The  pipe  line  lease  provided  for  no 
money  payments  for  rentals  or  for  any  cause, 
except  the  30  cents  per  rod.'  The  fact  must 
be  taken  to  have  been  known  by  McDonald, 
as  well  as  Shrader,  because  they  were  put 
upon  inquiry  and  given  notice  by  that  clause 
in  the  deed  from  Gardner.  It  appeared  in 
their  chain  of  title.  The  Instrument  consti- 
tuting the  pipe  line  lease  provided  that 
Gardner  should  have  right  to  sufficient  gas 
of  the  pipe  line  for  use  in  one  house.  Gard- 
ner transferred  this  right  to  Rigby  years  be- 
fore the  land  was  conveyed  to  McDonald. 
McDonald  did  not  convey  this  right  to  Shra- 
der in  words. 

[2]  Then  the  question  comes:  Has  Shrader 
any  right  to  it?  Does  the  warranty  extend 
to  it?    Is  there  a  covenant  that  he  shall  have 


the  benefit  as  appurtenant  to  it,  or  as  a  cov- 
enant running  with  the  land?  I  scarcely 
think  so.  It  is  not  mentioned  in  Shrader's 
deed.  It  cannot  be  an  appurtenance.  That 
is  a  thing  belonging  to  and  going  with  the 
transfer  of  a  principal  thing ;  used  with,  de- 
pendent upon  that  thing.  3  Cyc.  565.  Essen- 
tial to  it,  used  with  it  Com.  v.  Sanders,  5 
Leigh  (Va.)  751.  A  thing  will  not  pass  as 
appurtenant,  unless  essential  to  the  main 
thing.  2  Am.  &  Eng.  Ency.  Law,  522,  note; 
1  Words  and  Phrases,  478.  For  a  covenant 
to  run  with  land  it  must  be  a  grant  of  it  or 
an  interest  in  it  Hurxthal  v.  Boom  Co., 
53  W.  Va.  87,  44  S.  E.  520,  07  Am.  St.  Rep. 
954.  We  must  note  that  the  contract  be- 
tween Gardner  and  the  gas  company  does 
not  grant  or  covenant  for  right  to  use  gas  in 
a  residence  situate  on  the  land,  as  gas  leases 
generally  do.  It  is  not  a  right  limited  to  the 
land.  It  is  not  a  lease  to  take  gas  from  the 
land.  It  gives  no  such  right.  It  simply 
grants  right  to  pass  gas  from  other  lands 
by  pipe  through  this  land.  Gardner  could 
use  the  gas  on  any  land.  It  Is  a  personal 
right  to  him.  As  before  stated,  Shrader's 
deed  does  not  mention  this  gas  right  It  is 
a  right  not  issuing  out  of  land.  But  we 
need  not,  and  do  not  decide  the  question 
whether  his  deed  gives  any  right  to  the  gas; 
for  if  we  say  that  the  right  is  guaranteed 
by  the  covenant  or  belonged  to  the  land, 
then  I  say  that  McDonald  conveyed  that 
right  by  the  deed  of  trust  along  with  the 
land  to  secure  Gardner's  debt  and  I  cannot 
see  how  he  can  come  In  and  claim  against 
that  deed  of  trust  when  he  yet  owed  the 
debt  It  would  be  a  subject  conveyed  by 
that  deed  of  trust.  But  aside  from  that 
If  Shrader  or  McDonald  would  be  entitled 
to  that  gas  -right,  what  would  be  the  char-  • 
acter  of  that  right?  If  anything,  it  would 
be  an  action  of  damages  for  breach  of  war- 
ranty, a  collateral  matter,  a  claim  for  un- 
liquidated damages,  which  could  not  be  set 
off  against  a  deed  of  trust  by  way  of  injunc- 
tion. Must  the  trustee  wait  until  unliquidat- 
ed damages  shall  be  liquidated?  A  mort- 
gagee cannot  discharge  the  mortgage  debt 
by  setting  off  against  it  a  personal  de- 
mand for  unliquidated  damages.  27  Cyc. 
1392.  They  cannot  be  set  off  against  a 
deed  of  trust  Cleaver  v.  Matthews,  83  Va. 
801,  3  S.  E.  439;  Robertson  v.  Hogshead,  30 
Leigh  (Va.)  667.  This  principle  is  approved 
in  the  opinion  in  Koger  v.  Kane,  5  Leigh 
(Va.)  606.  I  find  such  to  be  the  general  law. 
High  on  Injunctions,  |  444,  says:  "And  the 
fact  that  the  mortgagor  has  unliquidated  de- 
mands against  the  mortgagee  which  he  de- 
sires to  set  off  against  the  indebtedness  se- 
cured by  the  mortgage  will  not  warrant  an 
injunction  against  a  sale  under  a  power  con- 
tained in  the  mortgage,  since  the  rule  is  re- 
garded as  well  settled  that  unliquidated 
damages  cannot  be  pleaded  by  way  of  set- 
off to  proceedings  in  equity." 
We  affirm  the  decree. 
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<70  W.  Va.  777) 

SOOTT  t.  COAL  ft  COKE  RY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(Syllabus  hy  the  Court.) 

Appeal  and  Erbob  ()  395*)  —  Dismissal  — 
Failure  to  Perfect  Proceedings. 

Failure  to  perfect  an  appeal,  writ  of  error, 
or  supersedeas,  by  giving  the  bond  required  by 
law  and  the  order  of  the  court  or  judge  award- 
ing it,  within  one  year  and  two  months  from 
the  date  of  the  judgment,  decree,  or  order  in- 
volved, makes  it  the  mandatory  duty  of  the  ap- 
pellate court,  under  section  17  of  chapter  185 
of  the  Code,  to  dismiss  the  appeal,  writ  of  er- 
ror, or  supersedeas,  although  the  bond  has  been 
given  after  the  expiration  of  such  period. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f$  2064-2070,  3127;  Dec 
Dig.  |  395.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Cora  I*  Scott  against  the  Coal 
ft  Coke  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Dis- 
missed. 

C.  H.  Scott  and  H.  G.  Kump,  both  of  El- 
kins,  for  plaintiff  In  error.  E.  A.  Bowers,  of 
Elkins,  and  Price,  Smith,  Spilman  ft  Clay, 
of  Charleston,  for  defendant  in  error. 

POFFENBARGER,  X  The  Interpretation 
of  section  17  of  chapter  135  of  the  Code,  as 
amended  by  chapter  39  of  the  Acts  of  1909, 
arises  on  a  motion  to  dismiss  this .  writ  of 
error,  on  the  ground  of  failure  to'  perfect 
it  within  the  statutory  period.  Final  judg- 
ment was  rendered  November  25,  1909;  the 
petition  for  the  writ  of  error  was  presented 
November  25,  1910;  the  writ  of  error  was 
allowed  and  the  summons  issued  November 
29,  1910;  an  alias  summons,  issued  May  2, 
1911,  was  served  May  5,  1911 ;  and  the  bond 
was  given  before  the  clerk  of  the  circuit 
court  on  the  day  of  the  service. 

The  presentation  of  the  petition  was  ad- 
mittedly within  the  period  allowed  by  sec- 
tion 3  of  chapter  135  of  the  Code;  but,  as 
the  bond  was  not  given  until  more  than  one 
year  and  two  months  after  the  date  of  the 
judgment,  section  17  of  said  chapter  Is  relied 
upon  as  requiring  dismissal.  The  applicable 
portion  of  that  section  reads  as  follows:  "No 
process  shall  Issue  upon  any  appeal,  writ  of 
error  or  supersedeas  allowed  to  or  from  a 
final  judgment,  decree  or  order,  if  when  the 
record  is  delivered  to  the  clerk  of  the  ap- 
pellate court  there  shall  have  elapsed  one 
year  and  two  months  since  the  date  of  such 
final  judgment,  decree  or  order,  but  the  ap- 
peal, writ  of  error  or  supersedeas  shall  be 
dismissed  whenever  it  appears  that  one  year 
and  two  months  have  elapsed  since  the  said 
date  before  the  record  is  delivered  to  such 
clerk,  or  before  such  bond  is  given,  as  is  re- 
quired to  be  given  before  the  appeal,  writ  of 
error  or  supersedeas  takes  effect"  Whether 
the  last  clause  of  the  provision  here  quoted 
is  independent,  and  merely  requires  dismiss- 


al for  failure  to  give  the  bond,  or  requires 
dismissal  for  failure  to  give  it  within  one 
year  and  two  months  from  the  date  of  the 
judgment,  Is  the  question.  Though  the  dis- 
junctive "or"  Is  used,  it  is  followed  by  the 
word  "before,"  which  necessarily  relates  to 
time.  The  provision  says,  not  that  the  ap- 
peal, writ  of  error,  or  supersedeas  shall  be 
dismissed  for  failure  to  give  the  bond,  but 
that  It  shall  be  dismissed  whenever  it  ap- 
pears that  one  year  and  two  months  have 
elapsed  since  the  date  of  the  final  judgment, 
decree,  or  order  before  such  bond  is  given. 
To  give  it  the  former  meaning,  it  would  be 
necessary  to  substitute,  for  the  preposition 
"before,"  the  words  "If  no"  or  "unless.'* 
Either  would  manifest  legislative  intent  ac- 
cordant with  the  contention  made  here  for 
the  plaintiff  in  error,  but  the  word  "before" 
expresses  a  different  intention.  To  sustain 
the  view  of  the  plaintiff  In  error,  that  word 
would  have  to  be  utterly  changed,  and  the 
court  cannot  alter  it  Limitation  of  the 
right  to  appeal  and  of  the  time  within  which 
an  appeal  may  be  perfected  Is  in  the  dis- 
cretion and  power  of  the  Legislature.  Courts 
have  no  authority  to  ignore,  set  aside  or 
annul  the  legislative  will. 

By  allowing  one  year  and  two  months  for 
the  execution  of  the  bond  after  the  allow- 
ance of  the  appeal,  writ  of  error,  or  super- 
sedeas,  or  presentation  of  the  petition  there- 
for, effect  could  be  given  to  the  statute  with- 
out Ignoring  or  altering  the  word  "before**; 
but  such  an  interpretation  would  conflict 
with  the  plain  legislative  intention  Indicated 
by  other  terms.  The  period  from  which  to 
count  the  time  Is  fixed  by  preceding  terms 
which  cannot  be  altered.  The  beginning 
point  Is  the  date  of  the  judgment,  decree,  or 
order  complained  of,  and  the  clause  of  the 
section  now  under  consideration,  read  In  the 
light  of  its  context  and  connection,  requires 
the  bond  to  be  given  before  "one  year  and 
two  months  have  elapsed  since  the  said 
date."  Surely,  the  Legislature  did  not  in- 
tend an  allowance  of  a  year  and  two  months 
for  the  mere  execution  and  filing  of  the  bond 
to  make  the  appeal,  writ  of  error,  or  super- 
sedeas effective,  for  such  a  result  would  be 
clearly  contradictory  of  the  general  purpose 
of  the  statute,  .namely,  to  limit  the  right  of 
appeal  to  one  year,  and  then  allow  two 
months'  additional  time  for  perfection  there- 
of by  securing  the  process,  service  thereof, 
and  execution  of  the  bond.  Strictly  speak- 
ing, no  appeal,  writ  of  error,  or  supersedeas 
exists,  until  the  bond  is  given,  in  those 
cases  In  which  bond  Is  required.  The  stat- 
ute says  it  shall  not  take  effect  until  the 
bond  shall  have  been  given.  Code,  c  135,  § 
14.  The  plain  design  of  the  two  sections 
here  involved  is  to  require  the  petition  to 
be  presented  within  one  year  from  the  date 
of  the  judgment,  decree,  or  order,  and  allow 
two  months'  additional  time  for  performance 
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of  all  additional  things  requisite  to  the 
transfer  of  the  cause  into  the  Supreme 
Court. 

This  interpretation  of  the  statute  harmo- 
nizes with  the  rulings  of  the  Virginia  court 
under  similar  statutes.  Under  Code  1849,  c. 
182,  §  17,  the  limitation  read  as  follows: 
"But  the  appeal,  writ  of  error  or  supersedeas 
shall  he  dismissed  whenever  it  appears  that 
five  years  have  elapsed  since  the  said  date 
before  the  record  is-  delivered  to  such  clerk, 
or  before  such  bond  is  given  as  is  required 
by  law  to  be  given  before  the  appeal,  writ 
of  error  or  supersedeas  takes  effect."  AndV 
the  court  held,  in  Yarborough  v.  Deshazo,  7 
Grat.  374,  not  only  that  the  bond  must  be 
given  within  five  years  from  the  date  of  the 
judgment  or  decree,  but  also  that  the  stat- 
ute was  mandatory,  requiring  dismissal  for 
failure  and  leaving  no  discretion  in  the  court 
as  to  its  action.  To  the  same  effect  see 
Otterback  v.  Railway  Co.,  26  Grat.  940,  and 
Pace  v.  Ficklin,  76  Va.  292. 

Our  conclusion,  therefore,  is  to  dismiss  the 
writ  of  error. 

frO  W.  Va.  687) 

PERRY  v.  OHIO  VALLEY  ELECTRIC  RY. 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(ByUdbu*  by  the  Court.) 

L  Electricity    (|   17*)  —  Negligence— Lia- 
bility of  Generating  Company. 

There  is  no  obligation  upon  a  generating 
company,  that  sells  and  delivers  electricity  to 
a  distributing  company,  to  see  that  the  lines 
of  the  latter  company,  over  which  the  current 
is  to  be  carried  to  the  consumer,  are  in  safe 
condition.  The  former  is  not  liable  for  the 
negligence  of  the  latter. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  {  17.*] 

2.  Electricity    (§  v  17*)  -r  Injuries— Compa- 
nies Liable— Distinct  Entities. 

It  is  not  to  be  inferred  that  two  corpora- 
tions are  in  legal  effect  one  and  the  same,  so 
as  to  make  one  liable  for  the  negligence  of  the 
other,  simply  because  they  have  the  same  men 
as  officers,  employ  the  same  laborers,  and  ap- 
portion between  themselves  the  charges  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Dec.  Dig.  |  17.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  John  W.  Perry  against  the  Ohio 
Valley  Electric  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Vinson  &  Thompson,  of  Huntington,  for 
plaintiff  in  error.  Isbell  &  Perry,  of  Hunt- 
ington, for  defendant  in  error. 

WILLIAMS,  J.  Plaintiff  recovered  a  Judg- 
ment for  $6,000  against  defendant  for  al- 
leged negligence  in  causing  the  death  of  his 
Intestate,  and  defendant  has  brought  the 
case  here  on  writ  of  error. 


Merrill  Perry,  plaintiff's  intestate,  a  boy  11 
years  old,  was  killed  in  the  following  man- 
ner, viz.:  He  and  a  number  of  other  boys 
were  playing  in  one  of  the  streets  of  the 
town  of  Guyandotte,  near  a  guy  post,  or 
"stub,"  to  which  was  tied  a  guy  wire  sup- 
porting one  of  the  poles  between  which  was 
suspended  one  of  the  arc  lamps  used  to 
light  the  street  The  stub  stood  about  1  foot 
from  the  board  sidewalk,  and  the  guy  wire 
was  tied  around  it  about  7  feet  above  the 
walk,  and  around  the  top  of  the  electric 
light  pole,  which  was  about  28  feet  high  and 
stood  40  feet  away  from  the  stub.  The  guy 
wire  was  fastened  around  the  electric  light 
pole  about  2  inches  above  the  span  wire  sup- 
porting the  arc  light,  and  came  in  contact 
with  it,  and,  because  of  lack  of  insulation 
between  the  span  wire  and  the  electric  light 
wire,  became  charged  with  electricity,  and 
had  been  so  charged  for  a  week  or  more  be- 
fore-the  accident.  One  of  the  older  boys  in 
the  group  picked  up  a  piece  of  telephone  wire, 
about  8  feet  long,  lying  in  the  gutter,  bent  one 
end  of  it  to  form  a  hook,  and  hung  it  over  the 
guy  wire.  The  loose  end  of  the  wire  hung 
down  near  the  sidewalk,  and  the  boys  would 
amuse  themselves  by  standing  upon  the  side- 
walk and  touching  or  catching  hold  of  the 
wire.  The  board  walk  being  a  very  imper- 
fect conductor  of  electricity,  the  boys  would 
thus  experience  only  a  slight  shock.  One  of 
the  boys  on  the  walk  pulled  on  the  wire 
and  then  let  go  of  it,  and  it  swung  away 
from  the  sidewalk,  and  Merrill  Perry,  who 
was  standing  on  the  ground,  caught  hold  of 
it  and  was  instantly  killed. 

Three  defenses  are  set  up  to  the  action; 
(1)  That  defendant  does  not  own,  control  or 
operate  the  electric  light  wire  and  poles 
where  plaintiff's  intestate  was  killed,  and 
only  furnishes  electricity  to  the  Consolidated 
Light  &  Railway  Company,  another  corpora- 
tion, that  owns  and  controls  the  wire  and 
poles  in  question;  (2)  that  there  was  an  in- 
tervening, Independent  agency,  to  wit,  the 
hooking  of  the  loose  wire  over  the  guy  wire, 
which  was  the  proximate  cause  of  the  in- 
jury; and  (3)  that  deceased  was  guilty  of 
contributory  negligence. 

[1]  The  proposition  Involved  in  the  first 
point  of  defense  was  decided  by  us  in  Fiekei- 
sin,  Adm'r,  v.  Wheeling  Electrical  Co.,  on 
March  29,  1910,  reported  in  67  W.  Va.  335, 
67  S.  E.  788,  27  L.  R.  A.  (N.  S.)  893.  The  re- 
lation, proven  in  that  case  to  exist  between 
the  Wheeling  Electrical  Company  and  the 
Bridgeport  Electrical  Company,  was  almost, 
if  not  quite,  identical  with  the  relation  prov- 
en to  exist  in  the  present  case  between  de- 
fendant, the  Ohio  Valley  Electric  Railway 
Company,  and  the  Consolidated  Light  & 
Railway  Company.  In  that  case  John  P. 
Whitney  came  in  contact  with  a  live  wire 
used  in  lighting  the  streets  in  the  town  of 
Bridgeport,  Ohio,  and  was  killed.    In  a  suit 
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by  his  administrator  against  the  Wheeling 
Electrical  Company,  it  was  proven  that  the 
Wheeling  Company  generated  the  electricity, 
sold  and  delivered  it  to  the  Bridgeport  Com- 
pany, at  the  end  of  the  bridge  spanning  the 
Ohio  river,  and  that  the  latter  company 
owned  and  operated  the  poles  and  wires 
where  deceased  was  killed.  That  was  the 
first  case  in  which  this  court  was  called  on 
to  decide  whether  a  generating  company, 
that  sells  and  delivers  electricity  to  a  dis- 
tributing company,  Is  liable  for  the  negli- 
gence of  the  latter  in  failing  to  keep  its 
own  poles  and  wires  in  repair.  After  a  care- 
ful consideration  of  that  case,  and  of  all 
the  principles  which  we  thought  had  any 
bearing  upon  its  proper  determination,  and 


ing  on  the  question,  we  held  that  the  selling 
company  was  not  liable. 

In  the  present  case  it  Is  proven,  and  not 
denied,  that  the  Ohio  Valley  Electric  Rail- 
way Company  developed  the  electricity  at 
its  generating  plant  in  the  town  of  Kenova, 
sold  and  delivered  it  to  the  Consolidated 
Light  &  Railway  Company,  by  meter,  at  the 
former  company's  substation  near  the  city 
of  Huntington,  and  that  it  did  not  own  or 
control  the  poles  and  lighting  wire  which 
carried  the  electricity  that  killed  the  boy. 
Unless  we  reverse  our  holding  in  the  Flckei- 
sin  Case,  we  must  reverse  the  judgment  of 
the  lower  court  in  this  case. 

[2]  But  it  is  contended  that  there  is  suffi- 
cient evidence  in  the  case  to  justify  the  jury 
in  finding  that  the  two  companies  were 
practically  one  and  the  same.  We  do  not 
think  so.  True,  the  evidence  does  show  that 
they  have  practically  the  same  officers ;  that 
Thomas  Hayes  is  secretary  and  manager  of 
both  companies;  that  the  employes  of •  the 
Ohio  Valley  Electric  Railway  Company  per- 
formed services  also  for  the  Consolidated 
Light  &  Railway  Company,  and  were  paid 
partly  out  of  the  treasuries  of  both  com- 
panies. This,  however,  is  about  the  same 
state  of  facts  as  existed  in  the  Fickelsin 
Case,  and  we  there  held  that  such  facts 
were  not  sufficient  to  prove  that  the  two 
companies  were  practically  one  and  the 
same,  or  that  the  Wheeling  Electrical  Com- 
pany had  assumed  the  obligation  to  keep 
the  lines  and  poles  In  Bridgeport  in  proper 
condition.  The  Consolidated  Light  &  Rail- 
way Company  was  Incorporated  in  1892. 
The  Ohio  Valley  Electric  Railway  Company 
is  but  a  continuation  of  the  Camden  Inter- 
state Railway  Company,  which  was  incor- 
porated in  1899,  and  changed  its  name  to 
the  name  of  this  defendant  in  1908.  The 
two  corporations  make  separate  reports  to 
the  state.  The  salaries  of  the  officers,  like- 
wise of  the  employes  who  serve  both  com- 
panies, are  apportioned  between  them.  It 
does  not  appear  that  the  stockholders  are 
identical  and  hold  their  shares  of  stock  in 


the  same  proportion  in  the  two  companies. 
This,  we  think,  is  necessary  to  constitute 
them,  in  effect,  one  and  the  same  corpora- 
tion. So  far  as  the  record  discloses,  they 
are  separate  and  distinct  entities.  There- 
fore, granting  that  the  evidence  is  sufficient 
to  prove  negligence  on  the  part  of  the  Con- 
solidated Light  &  Railway  Company,  a  ques- 
tion which  we  do  not  decide,  still  there  is 
no  liability  on  this  defendant 

It  is  unnecessary  to  enter  into  an  elabo- 
rate discussion  of  the  same  question  which 
was  so  recently  decided  by  us  in  the  Fickel- 
sin Case.  We  simply  reaffirm  our  opinion  in 
that  case,  and  adopt  the  discussion  therein 
made  of  the  question  of  law,  as  being  ap- 
plicable here.    The  other  points  raised  are. 


the  decisions  of  courts  of  other  states  bear-,  therefore,  rendered  immaterial.     The  judg- 


ment will  be  reversed,  the  verdict  set  aside, 
gnd  the  case  remanded  for  a  new  trial. 


(70  W.  Va.  754) 

ELECTRO  METALLURGICAL  CO.  v.  MONT- 
GOMERY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(Syllabus  by  the  Court.) 

1.  Logs  and  Logging   (§  3*)   —  Lease  of 
Land— Construction— Timber. 

A  lease  of  land  by  deed  for  ninety-nine 
years  with  appurtenances,  including  mining, 
lumbering  and  riparian  rights,  and  as  constru- 
ed by  the  parties,  is  a  grant  of  all  the  timber 
in  place  that  may  at  the  election  of  the  lessee 
be  removed  by  him  or  his  assignee  within  the 
term  of  the  lease. 

[Ed.  Note.— For  other  cases,   see  Logs  and 
Logging,  Cent.  Dig.  |§  6-12;    Dec.  Dig.  {  3.*} 

2.  Logs  and  Logging   (|  3*)  —  Contract  — 
Construction— Option  to  Purchase. 

A  contract,  not  a  deed,  between  such  les- 
see and  another,  whereby  the  latter  agrees  to 
locate  a  saw  mill  on  the  land  and  to  saw  and 
deliver  to  the  former,  as  provided,  "all  the 
white  oak  and  chestnut  oak,"  he  may  find  on 
the  land  "large  enough  to  fill  the  bill,"  attach- 
ed thereto,  at  a  stipulated  price,  provided  the 
lessee  "will  agree  to  sell"  such  contractor  "all 
the  lumber  on  said  land  other  than  the  oaks 
above  mentioned  at  the  rate  of  $1.50  stumpage 
and  give"  him  "free  of  charge  all  the  side 
boards,  etc,  that  he  may  get  off  said  oak  in 
bringing  it  to  sizes  specified  in  bill,"  he  to  "be 
allowed  to  cut  all  lumber  he  may  wish  on  said 
premises  not  less  than  12  inches  at  butt,"  is 
not  an  absolute  sale  of  the  timber  other  than 
the  white  oak  and  chestnut  oak,  but  consti- 
tutes a  mere  option  to  purchase  and  remove  the 
same,  which  if  not  exercised  within  a  reason- 
able time  will  be  treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  8  612;    Dec.  Dig.  |  3.*] 

3.  Injunction  ({  52*)— Trespassing. 

Equity  will  enjoin  the  cutting  of  timber 
on  land  at  the  suit  of  the  owner  thereof 
against  a  trespasser  with  no  right  or  title 
thereto. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §  105;   Dec  Dig.  |  52.*] 

Appeal  from  Circuit  Court,  Fayette  County 
Bill    by    the   Electro    Metallurgical    Com- 
pany against  J.  W.  Montgomery.    Decree  for 
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defendant,  and  plaintiff  appeals.    Reversed, 
and  decree  for  plaintiff. 

Payne  ft  Hamilton,  of  Fayetteville,  for 
appellant  Osenton,  McPeak  &  Horan,  of 
Fayetteville,  for  appellee. 

MILLER,  J.  On  final  bearing  on  bill,  an- 
swer and  proofs,  the  court  below,  by  the  de- 
cree appealed  from,  dissolved  the  Injunction 
theretofore  awarded,  restraining  defendant 
from  cutting  and  removing  the  standing  tim- 
ber on  a  tract  of  four  hundred  and  fifty 
acres  of  land  and  from  cutting  into  lumber 
and  removing  logs  already  cut  therefrom, 
and  dismissed  the  bill. 

Plaintiff  asserted  right  and  title  to  this 
timber  as  assignee  of  a  lease  of  the  land 
for  ninety-nine  years,  from  Charles  Reader 
to  the  Wilson  Aluminum  Company,  a  cor- 
poration, dated  May  28,  1887,  the  assignment 
being  by  deed  dated  January  30,  1907.  The 
particular  provision  of  the  lease  especially  re- 
lied on  is:  "With  appurtenances  unto  said 
party  of  the  second  part  including  mineral, 
lumbering  and  riparian  rights,  and  all  rights 
that  the  said  party  of  the  first  part  now  has 
in  respect  to  the  water  power  incident  to 
said  lands,  and  with  full  power  of  assigning 
this  lease  and  sub-letting  the  said  lands  and 
the  water  powers  and  other  rights  appur- 
tenances thereto  either  in  whole  or  in  part 
separately  or  together,  subject  to  the  terms 
and  conditions  herein  contained,  and  with 
the  rights  in  such  sub-leases  of  assignees  to 
remove  his  or  their  plant  at  the  expiration 
of  the  terms  of  their  leases  provided  all  the 
terms  and  conditions  of  their  leases  having 
been  fully  complied  with." 

Defendant  in  his  answer  claims  right  and 
title  to  the  timber  which  he  was  enjoined 
from  cutting  under  an  unrecorded  contract 
with  the  Wilson  Aluminum  Company,  dated 
August  26,  1809,  but  of  which  he  alleges  and 
the  proof  is  plaintiff  had  notice,  whereby  he 
agreed  to  locate  a  saw  mill  upon  said  land 
and  "to  saw  and  deliver  to  said  company"  at 
a  point  designated  below  the  Kanawha  Falls, 
"all  the  white  oak  and  chestnut  oak"  that 
he  might  find  on  said  land  'large  enough  to 
fill  the  bill"  attached  thereto,  and  as  other- 
wise provided,  "at  the  rate  of  112.50  per 
thousand  feet,  provided  said  company,  will 
agree  to  sell  said  Montgomery  all  the  lumber 
on  said  land  other  than  the  oaks  above  men- 
tioned at  the  rate  of  $1.50  stumpage  and  give 
the  said  Montgomery  free  of  charge  all  the 
side  boards,  etc.,  that  he  may  get  off  said 
oak  in  bringing  it  to  sizes  specified  In  bill. 
*  *  *  Said  Montgomery  to  be  allowed  to 
cut  all  lumber  he  may  wish  on  said  premises 
not  less  than  12  inches  at  butt"  The  other 
provisions  of  the  contract  are  immaterial  to 
the  issues  presented. 

Plaintiff  relying  on  said  lease  contract  and 
its  assignment  thereof  alleges  in  its  bill  good 
title  to  said  timber,  with  right  and  power  to 
sell  and  dispose  of  the  same;  that  the  chief 


value  of  said  land,  aside  from  its  riparian 
rights,  is  the  coal  and  the  growing  and 
standing  timber  thereon;  that  said  timber 
is  necessary  for  carrying  on  the  mining  oper- 
ation thereon,  by  a  coal  company,  an  under 
tenant,  which  requires  large  quantities  of 
timber;  and  that  the  removal  of  said  timber 
would  irreparably  injure  plaintiff  and  said 
land  for  coal  mining  purposes;  but  it  is  not 
alleged  or  proven  that  defendant  is  insolvent. 

Defendant  relying  on  his  said  contract  an- 
swers that  he  had  possession  of  said  land  at 
the  time  plaintiff  acquired  said  property,  and 
that  he  "was  the  owner  of  all  timber  then  on 
said  land,  which  would  measure  at  the  butt 
not  less  than  twelve  Inches." 

[2]  The  contract  pleaded  and  relied  on  by 
defendant  was  not  an  absolute  sale  and  pur- 
chase of  the  timber,  other  than  the  white  oak 
and  chestnut  oak  which  He  thereby  bound 
himself  to  saw  an<)  deliver  to  the  Aluminum 
Company.  It  amounted  to  nothing  more  than 
an  option  to  him  to  purchase,  remove  and 
pay  for  the  timber  optioned  within  a  reason- 
able time,  not  a  sale  and  conveyance  of  the 
timber  in  place,  to  be  removed  at  his  pleasure, 
and  limiting  him  to  the  timber  twelve  inches 
in  diameter  at  the  butt  at  the  date  of  the 
contract.  McRae  v.  Stillwell,  111  Ga.  65,  36 
S.  B.  604,  55  L.  R.  A.  513,  and  note,  pp.  523, 
533.  Not  having  elected  to  take  and  pay  for 
the  timber  claimed  under  his  contract  with- 
in a  reasonable  time,  defendant  must  be 
treated  as  having  abandoned  the  only  re- 
maining right  he  had,  after  completing  his 
contract  to  saw  and  deliver  to  the  Aluminum 
Company  the  oak  timber  as  provided  therein. 
He  did  not  purchase  the  timber  claimed  by 
him,  nor  bind  himself  to  take  and  pay  for 
it  at  the  price  stipulated.  He  took  no  title 
to  the  timber,  only  an  option  to  buy,  which 
he  failed  to  exercise,  therefore  he  acquired 
no  right  or  title  to  the  timber  to  assert 
against  plaintiff.  The  question  is  one  of 
law,  therefore,  for  the  court,  and  not  for  the 
jury,  and  it  is  unnecessary  to  remit  the  parr 
ties  to  an  action  In  ejectment  to  try  title,  if 
plaintiff  has  shown  good  title. 

The  bill  we  think  good  on  demurrer,  and 
contains  all  the  necessary  averments  enti- 
tling plaintiff  to  relief,  namely,  good  title  in 
plaintiff,  threatened  and  wrongful  destruction 
of  the  timber  by  defendant,  and  irreparable 
injury.  Fluharty  v.  Mills,  49  W.  Va.  446,  38 
S.  B.  521;  Pardee  v.  Camden  Lumber  Com- 
pany, 73  S.  E.  82. 

[1]  The  lease  contract  and  the  assignment 
thereof  to  plaintiff,  we  think,  proves  good 
title  to  the  timber,  at  least  such  right  there- 
to as  entitles  the  plaintiff  to  protection 
against  the  defendant's  trespass.  It  is  said 
the  legal  title  to  the  timber  is  in  the  lessor. 
Reader.  But  the  lease  is  for  ninety-nine 
years,  with  mining,  lumbering  and  riparian 
rights.  The  lease  is  a  deed  granting  these 
rights.  Lumbering  rights  could  mean  noth- 
ing less,  and  the  parties  thereto  have  con- 
strued the  contract  as  granting  the  right  to 
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take  the  timber  and  convert  It  into  lumber  at 
the  election  of  the  lessee  or  its  assignee  at 
any  time  during  the  term  of  the  lease.  Such 
a  sale  of  the  timber  is  In  legal  effect  a  con- 
veyance of  so  much  of  the  timber  in  place 
as  may  be  removed  within  the  term  of  the 
contract  McRae  v.  Still  well,  supra;  Null  v. 
Elliott,  52  W.  Va.  229,  43  S.  E.  173;  Ad- 
kins  r.  Huff,  58  W.  Va.  645,  52  S.  E.  773, 
3  L.  R.  A.  (N.  S.)  649,  6  Ann.  Cas.  246; 
Keystone  Co.  v.  Brooks,  65  W.  Va.  512,  64 
S.  E.  614;  Brown  v.  Gray,  68  W.  Va.  555, 
70  S.  E.  276. 

[3]  The  right  to  the  timber  with  privi- 
lege of  removing  it,  or  using  it  for  mining 
purposes,  as  the  bill  alleges  plaintiff  has  con- 
tracted its  use,  we  think,  upon  the  rules  and 
principles  enunciated  in  Pardee  v.  Camden 
Lumber  Co.,  supra,  entitle  it  to  protection  by 
Injunction  against  the  trespasses  of  defend- 
ant It  Is  unnecessary  here  to  do  more  than 
refer  to  that  case  for  the  reasoning  and  the 
rules  and  principles  controlling  this  case. 

Our  conclusion  is  to  reverse  the  decree 
below,  and  to  enter  such  decree  here  as  we 
think  the  circuit  court  should  have  entered, 
perpetually  enjoining  the  defendant  as  pray* 
ed  for  in  the  bill. 

(70  W.  Va.  787) 

BUMGARNER  et  al  v.  FIRST  NAT.  BANK 
OF   PARKERSBURG. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Taxation  (&  722*)  —  Redemption  fbom 
Tax  Sale  —  Proceedings  —  Burden  of 
Proof. 

In  a.  proceeding  under  Code  1906,  c.  31,  § 
16  (section  874),  by  a  tax  purchaser  to  contest 
the  right  of  a  creditor  of  the  delinquent  tax- 
payer to  redeem  the  land  sold  for  taxes,  the 
burden  Is  on  the  creditor  to  prove  that  his 
debtor  has  an  interest  in  the  property  sold 
for  taxes  chargeable  with  his  debt,  and  that 
the  creditor  has  right  to  redeem. 

•  [Ed.  Note-—  For  other  cases,  see  Taxation. 
Cent  Dig.  ||  1449-1453;    Dec.  Dig.  §  722.*] 

2.  Justices  of  the  Peace  ($  129*)— Pro- 
ceedings —  Judgment  —  Collateral  At- 
tack. 

Though  the  transcript  from  a  justice's 
docket  does  not  show  that  five  days  elapsed 
between  the  date  of  service  of  the  summons 
and  a  judgment,  yet,  if  the  justice  has  jurisdic- 
tion, the  judgment  is  not  void  and  open  to  col- 
lateral attack  only  for  the  failure  of  the  dock- 
et to  show  such  fact 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  40&-411;  Dec  Dig.  § 
129.*] 

3.  Justices  of  the  Peace  (ft  138*)  — Pro- 
ceedings—Judgment— Docket  Entries. 

If  a  justice  has  jurisdiction  of  a  case, 
there  is  a  presumption  that  due  steps  and  pro- 
ceedings were  had  in  the  proceedings  of  the 
action;  and  a  failure  of  the  docket  to  show 
that  proceedings  were  regular  will  not  make  a 
judgment  void.  • 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  449-164 ;  Dec.  Dig.  $ 
138.*J 


4.  Taxation    (§    697*)  —Redemption    from 
Tax  Sale— Persons  Entitled  to  Redeem. 

It  is  not  .essential  that  a  judgment  be 
docketed  in  the  judgment  lien  docket  to  en- 
able the  judgment  creditor  to  redeem  land  sold 
for  taxes. 

[Ed.  Note. — For  other  cases,  see  Taxation* 
Cent  Dig.  ||  1394-1400;    Dec.  Dig.  |  697.*] 

5.  Taxation    (§    697*) —Redemption    from 
Tax  Sale— Persons  Entitled  to  Redeem. 

To  enable  a  judgment  creditor  of  one  of 
two  or  more  partners  to  redeem  partnership 
land  sold  for  taxes  in  the  name  of  the  firm, 
►it  is  not  required  that  such  creditor  shall  show 
that  after  payment  of  partnership  liabilities  * 
surplus  of  assets  will  remain. 

[Ed.  Note. — For  other  cases,  see  Taxation* 
Cent  Dig.  {|  1394-1400;    Dec  Dig.  (  697.* J 

Error  to  Circuit  Court,  Wirt  County. 

Action  by  C.  D.  Bumgarner  and  another 
against  the  First  National  Bank  of  Parkers- 
burg.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed  and  rendered. 

T.  A.  Brown,  of  Parkersburg,  for  plaintiff 
in  error.  Walter  Pendleton,  of  Spencer,  and 
Bruce  Ferrell  and  Albert  Smith,  both  of 
Grantsvllle,  for  defendants  in  error. 

BRANNON,  P.  [1]  The  First  National 
Bank  of  Parkersburg  obtained  a  judgment 
before  a  justice  against  R.  B.  Graham. 
John  P.  Bumgarner  made  a  deed  conveying 
two  lots  of  land  in  the  town  of  Elizabeth  to 
"Graham  ft  Co."  These  lots  were  sold  for 
taxes  in  the  name  of  Graham  &  Co.,  and 
were  purchased  by  D.  H.  Bumgarner.  The 
said  bank,  claiming  that  its  debtor,  R.  B. 
Graham,  had  an  interest  in  the  said  lots 
as  one  of  the  firm  of  Graham  &  Co.,  and 
claiming  as  his*  creditor  by  said  judgment 
a  right  to  redeem  the  property  from  said  tax 
sale,  tendered  the  money  to  Bumgarner  in 
redemption  of  said  lots;  but  Bumgarner 
refused  to  receive  it  and  denied  the  right  of 
redemption,  and  the  bank  deposited  the  mon- 
ey with  the  clerk  of  the  county  court  Later 
Bumgarner  gave  the  bank  notice  that  he  dis- 
puted the  bank's  right  to  redeem,  and  requir- 
ing it  to  appear  before  the  circuit  court  of 
Wirt  county  and  prove  its  right  to  redeem 
from  the  tax  sale.  This  proceeding  is  allow- 
ed by  Code  1906,  c.  31,  (  16  (section  874). 
The  case  was  tried  by  the  court,  and  the 
court  refused  to  allow  redemption,  and  di-  * 
rected  a  deed  to  be  made  under  the  tax  sale 
by  the  clerk  to  Bumgarner,  and  the  bank  has 
sued  out  a  writ  of  error. 

The  section  of  the  Code  just  referred  to 
in  words  places  the  burden  of  proof  of  the 
right  to  redeem  on  the  person  claiming  such 
right,  as  it  authorizes  a  notice  to  him  to  ap- 
pear "and  prove  his  or  their  right  to  re- 
deem," and  says  that,  if  he  "fail  to  prove  to 
the  satisfaction  of  the  court  that  he  has 
right  to  redeem,"  the  court  shall  make  an 
order  accordingly  and  direct  a  deed  to  be 
made  to  the  tax  purchaser.  Bumgarner 
claims  that  the  bank  failed  to  prove  its 
right  to  redeem.    He  says  that  the  bank  has 
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not  shown  that  R:  B.  Graham,  its  debtor, 
was  one  of  the  firm  of  Graham  &  Co.  The 
lots  were  purchased  by  D.  H.  Bumgarner, 
and  he  died,  and  the  proceeding  was  revived 
in  the  name  of  Gland  T>.  Bumgarner,  his 
heir,  as  plaintiff.  A  deed  was  made  by  Gra- 
ham &  Go.  to  Claud  D.  Bumgarner  for  the 
lots,  and  this  recites  that  the  partnership  of 
Graham  ft  Co.  was  composed  of  Richard  B. 
Graham  and  D.  N.  Graham.  This  recital  of 
the  fact  by  a  deed  to  which  Claud  D.  Bum- 
garner was  a  party,  with  some  other  evi- 
dence, proves  that  R.  B.  Graham  was  one  of 
the  firm  owning  the  lots. 

[8]  The  plaintiff  says  that  the  bank  failed 
to  show  that  after  payment  of  partnership 
debts  there  would  be  a  surplus  belonging  to 
the  partners,  so  as  to  say  that  R.  B.  Gra- 
ham had  an  interest  in  the  lots  entitling 
his  creditor  to  redeem.  We  are  cited  to 
Conaway  v.  Stealey,  44  W.  Va.  163,  28  S.  B. 
703,  holding  that  "partnership  assets  must  be 
first  applied  to  the  extinguishment  of  part- 
nership debts,  and  a  partner  has  no  leviable 
Interest,  so  far  as  individual  debts  are  con- 
cerned, until  the  partnership  debts  are  sat- 
isfied." That  case  only  means  that  social 
debts  must  be  first  paid.  It  recognizes  an 
Interest  in  the  partner  after  them.  So  does 
Kenneweg  v.  Schilansky,  45  W.  Va.  521,  31 
S.  E.  949.  It  Is  surely  true  that  an  execu- 
tion against  one  of  the  firm  can  create  a  lien 
on  his  contingent  Interest.  A  judgment  would 
create  a  lien  on  his  interest  in  the  firm — 
that  interest  in  him  after  firm  debts.  80 
Cyc.  599.  We  cannot  say  that  this  con- 
tingent or  probable,  or  even  possible,  interest 
will  not  entitle  a  creditor  of  one  of  the  firm 
to  redeem  land  sold  for  taxes  in  the  name 
of  the  firm.  The  debtor  may  have  an  inter- 
est, a  large  interest.  We  can  hardly  de- 
mand that  the  creditor  of  one  of  the  partners 
must  have  the  partnership  settled,  or  enter 
into  illimitable  evidence  to  show  a  surplus 
after  payment  of  social  debts.  The  interest 
is  enough  for  a  basis  of  redemption. 

[2, 3]  The  plaintiff  attacks  the  bank's 
judgment  as  void.  The  Code  of  1906,  c.  50, 
I  26,  says,  as  to  trials  in  a  justice's  court, 
that  "no  trial  shall  be  had  or  judgment 
rendered  in  less  than  five  days  after  the 
summons  has  been  served  on  the  defendant." 
The  exhibit  from  the  justice's  docket  does 
not  show  the  date  of  service,  and  this  is 
said  to  make  the  judgment  void.  A  jus- 
tice's court  is  statutory,  limited  in  jurisdic- 
tion, not  a  court  of  record.  Roberts  v.  Hick- 
ory Camp,  58  W.  Va.  276,  52  S.  E.  182.  And 
we  are  cited  Mayer  v.  Adams,  27  W.  Va.  244, 
saying  that  there  is  no  presumption  of  ju- 
risdiction in  a  magistrate's  court;  but  all 
facts  essential  to  jurisdiction  must  appear. 
Shank  v.  Ravenswood,  43  W.  Va.  242,  27  S. 
B.  223.  But  here  there  U  clear  jurisdic- 
tion; but  the  question  is:  As  the  statute 
prohibits  trial  in  less  than  five  days  after 
service,  must  the  docket  show  the  fact  that 
such  time  elapsed?    It  is  argued  that  it  is 


not  a  mere  ordinary  requirement  that  such 
fact  be  shown;  but  the  statute  expressly 
prohibits  judgment  in  less  than  five  days 
after  service,  giving  defendant  that  time  for 
defense,  and,  as  this  judgmenMs  by  default, 
the  docket  does  not  show  a  fact  without 
which  the  justice  could  not  proceed;  and 
as  section  179,  c.  50,  requires  the  return 
to  be  stated,  there  is  no  more  important 
fact  to  be  stated  than  the  date  of  service. 
This  position  impressed  me.  But  we  have 
two  cases  which  we  conclude  rule  on  this 
point  Moren  v.  American  Fire-Clay  Co.,  44 
W.  Va.  42,  28  S.  E.  728,  holds  that  a  jus- 
tice's docket,  noting  return  of  a  summons,  Is 
not. so  conclusive  as  to  render  a  judgment 
void,  for  the  reason  that  such  return,  as 
set  out  in  the  transcript,  is  defective,  as  the 
justice  is  not  required  to  make  other  than  a 
brief  note  of  the  return  on  his  docket  The 
whole  record  was  not  present,  and,  if 
present,  it  might  show  a  proper  return.  In 
Horner  v.  Huffman,  52  W.  Va.  40,  43  S.  E. 
132,  this  identical  question  was  up;  that  is, 
that  the  justice's  transcript  failed  to  show 
that  the  summons  was  served  at  least  five 
days  before  judgment  It  was  Claimed  that 
the  judgment  was  void ;  but  it  was  held  other- 
wise. The  opinion  discusses  the  subject.  It 
was  held  that  when  once  jurisdiction  is 
shown  there  is  a  presumption  that  the  steps 
in  the  proceeding  were  proper,  the  contrary 
not  appearing,  and  the  judgment  could  not  be 
collaterally  attacked  for  the  failure  of  the 
docket  to  show  the  fact.  It  would  be  taken 
to  be  the  fact  until  the  contrary  be  shown. 
In  this  case,  the  summons  is  not  in  the  record 
to  show  date  of  service.  There  is  no  ques- 
tion that  the  justice  had  jurisdiction;  and, 
this  being  shown,  mere  omissions  and  irregu- 
larities in  procedure  will  not  render  the  judg- 
ment void  any  more  than  in  courts  of  record. 
This  should  be  so.  Such  omissions  do  oc- 
cur in  justice's  courts,  and  if  such  rigid 
rule  is  applied  many,  many  judgments  would 
fall.  The  docket  shows  that  the  summons 
was  executed.  If  we  hold  this  to  make  the 
judgment  void,  how  many  judgments  would 
be  affected?  The  case  of  Moren,  above, 
would  say  this  is  sufficient  to  repel  collateral 
attack.    So  does  Horner  v.  Huffman. 

[41  The  judgment  does  not  appear  to  have 
been  docketed  in  the  judgment  lien  docket 
It  is  argued  that  the  tax  purchaser  is  a  pur- 
chaser for  value,  without  notice  of  the  judg- 
ment; and  therefore  the  bank  could  not 
redeem.  We  do  not  think  that  this  is  a 
point  relevant  to  the  case,  or  that  the  sub- 
ject of  purchaser  for  value  has  any  place 
in  the  case.  The  statute  gives  an  absolute 
right  to  a  judgment  creditor  to  redeem  from 
tax  purchaser.  We  say  that  a  judgment  cred- 
itor may  redeem,  whether  the  tax  purchaser 
have  notice  of  the  judgment  or  not  The 
statute  gives  the  creditor  right  to  redeem 
from  the  purchaser;  and  it  is  no  matter 
whether  the  purchaser  have  notice  of  the 
judgment  or  not    There  is  an  absolute  right 
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given  him  to  redeem  from  tax  purchaser, 
not  conditional  upon  docketing  or  notice  of 
the  judgment  Such  purchaser  is  not  a 
purchaser  for  value  under  the  equity  rule 
of  purchaser  ,  without  notice. 

We  reverse  the  Judgment,  and  consider 
that  the  hank  had  right  to  redeem  from  D. 
H.  Bumgarner  the  lots  purchased  by  him  at 
the  tax  sale  in  the  record  mentioned,  and 
that  the  bank  has  effectually  redeemed  the 
same  from  such  tax  sale,  and  that  D.  H. 
Bumgarner  had  in  his  lifetime,  and  since 
his  death  Claud  D.  Bumgarner,  his  heir, 
has,  no  right  to  have  the  said  lots  conveyed 
to  him  by  the  clerk  of  the  county  court  of 
Wirt  county,  under  such  tax  sale,  and  said 
lots  are  freed  from  said  tax  sale.  Claud  D. 
Bumgarner  has  right  to  receive  from  said 
clerk  the  money  deposited  with  said  clerk 
by  the  bank  in  redemption  of  said  lots. 


(70  W.  Va.  772) 

STATE  v.  ANGUS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  23,  1912.) 

(Syllabus  by  the  Court.) 

1.  Indictment  and  Information  (|  140*)— 
Motion  to  Quash— Limitations. 

On  a  motion  to  quash  an  indictment  for  a 
misdemeanor,  showing  the  date  of  the  offense, 
but  not  the  date  of  the  finding,  the  order  of 
the  court,  showing  the  date  of  the  return  of 
the  indictment,  may  be  read  in  negation  of  the 
claim  of  a  defense  under  the  statute  of  limita- 
tion, apparent  upon  the  face  of  the  record,  and 
also  as  showing  indictment  within  statutory 
time. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  fif  474,  475;  Dec 
Dig.  f  140.*] 

2.  Grand  Jury  (f  40*)— Administration  of 
Oath— Presumptions. 

An  order,  showing  a  grand  jury  by  whom 
an  indictment  was  found  were  sworn  as  such, 
is  aided  by  a  presumption  that  the  oath  admin- 
istered was  such  as  the  law  requires,  and  is 
sufficient,  unless  the  order  shows  the  contrary. 
[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  H  83-85;   Dec.  Dig.  (  40.*] 

3.  Criminal  Law  ($  200*)— Former  Jeopar- 
dy—Merger of  Offense. 

The  offense  of  carrying  an  unlawful  weap- 
on is  not  merged  in  an  indictment  for  maiming 
with  the  weapon  alleged  to  have  been  so  car- 
ried; the  two  offenses  being  wholly  separable 
and  legally  independent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |{  847,  386-409;  Dec  Dig.  § 
200.*] 

Error  to  Circuit  Court,  Raleigh  County. 
Bill    Angus    was    convicted    of    carrying 
deadly  weapons,  and  brings  error.    Affirmed. 

File  ft  File,  of  Beckley,  for  plaintiff  in  er- 
ror. Wm.  G.  Conley,  Atty.  Gen.,  for  the 
State. 

POFFENBARGER,  J.  Bill  Angus,  con- 
victed of  violation  of  the  statute  inhibiting 
the  carrying  of  pistols  and  other  deadly 
weapons,  sentenced  to  a  six  months'  term 
of  imprisonment,  and  adjudged  to  pay  a  fine 


of  $50,  complains  of  the  rulings  of  the  court 
on  his  demurrer  to  the  indictment  and  his 
motion  to  quash  the  same,  both  of  which 
the  court  overruled,  and  also  of  other  rul- 
ings which  will  be  noticed  later  in  this  opin- 
ion. 

So  much  of  the  indictment  as  relates  to 
the  charge  of  the  offense  conforms  to  the 
requirements  of  the  decision  in  State  v. 
Welch,  72  S.  E.  649.  It  alleges  the  prison- 
er "on  the  6th  day  of  November,  1910,  did 
unlawfully  carry  about  his  person  a  certain 
pistol  without  a  state  license  therefor."  The 
statute  makes  it  unlawful  for  any  person 
without  a  state  license  to  carry  about  his 
person  any  revolver  or  other  pistol,  or  any 
one  of  certain  other  kinds  of  deadly  weap- 
ons. Those  having  licenses  are  excepted  In 
the  enacting  clause  of  the  statute,  wherefore 
it  is  necessary  to  put  this  exception  in  the 
indictment.  Persons  other  than  licensees, 
under  certain  circumstances,  are  also  except- 
ed by  a  proviso;  but  the  rules  of  criminal 
pleading  do  not  require  negation  in  the  in- 
dictment of  the  character  or  circumstances, 
authorizing  the  carrying  of  such  weapons 
without  a  license,  under  the  proviso.  Thus 
far  the  indictment  is  clearly  good. 

[1]  Failure  of  the  indictment  to  show  on 
its  face  commission  of  the  offense  within  one 
year  preceding  the  finding  thereof  is  relied 
upon  as  a  fatal  defect.  Though  it  gives  the 
date  of  the  offense,  it  does  not  show  on  its 
face  the  date  of  the  finding.  Hence  it  does 
not  appear  from  the  face  thereof  that  it 
was  found  within  such  period.  Two  opin- 
ions of  this  court  say  an  indictment  for 
a  misdemeanor  must  show  this  on  its  face. 
State  v.  Ball,  30  W.  Va.  382,  4  8.  E.  645, 
and  State  v.  Bruce,  26  W.  Va.  153.  In 
the  former,  the  indictment  set  forth  the 
date  of  the  commission  of  the  offense, 
and  the  court  said  it  showed  upon  its 
face  that  the  offense  was  committed  more 
than  one  year  before  it  was  found.  As  that 
indictment  was  in  the  usual  form,  contain- 
ing the  recital,  "Found  at  the  April  term 
of  said  court  for  the  year  1884,"  etc,  it  did 
disclose  upon  its  face  the  charge  of  an  of- 
fense which  had  been  barred  by  the  statute 
of  limitations  at  the  time  of  the  indictment. 
In  the  latter  case,  State  v.  Bruce,  the  In- 
dictment failed  to  show  the  time  of  the  com- 
mission of  the  offense  and  to  charge,  in 
general  terms,  that  it  had  been  committed 
within  one  year.  Neither  of  these  cases  pre- 
sented the  exact  question  raised  here.  This 
indictment  gives  the  date  of  the  offense,  but 
does  not  show  it  was  more  than  a  year  be- 
fore the  finding.  The  trouble  arises  from 
the  failure  of  the  grand  jury  to  fill  the  blank 
left  in  the  printed  form  of  indictment  for 
the  term  of  court  at  which  it  was  found. 
Under  the  principle  declared  in  State  v. 
Bruce,  requiring  the  indictment  to  show  an 
offense  not  barred  by  the  statute,  this  one 
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is  bad,  unless  the  record  showing  when  it 
was  found  can  be  read  and  considered  upon 
the  motion  to  quash.  If  it  can  be,  the  date 
of  the  finding  of  the  indictment,  as  well  as 
that  of  the  offense,  making  it  clearly  good, 
will  appear;  for  the  Indictment  was  found 
at  the  January  term  of  the  court,  1911,  less 
than  one  year  after  the  date  of  the  offense. 
The  question  raised,  therefore,  was  not  de- 
cided by  either  of  the  two  cases  relied  upon 
for  the  plaintiff  in  error.  The  general  terms 
used  in  the  opinions  and  in  the  syllabi,  im- 
porting necessity  of  disclosure  of  the  two 
dates  or  their  equivalent  on  the  face  of  the 
Indictment  Itself,  and  not  otherwise,  went  be- 
yond the  questions  submitted  for  decision 
and  may  be  regarded  as  obiter.  In  the  Ball 
Case,  it  was  unnecessary  to  look  elsewhere 
than  to  the  indictment  for  the  essential  facts 
appeared  on  its  face.  In  the  Bruce  Case,  an 
order  showing  the  date  of  the  indictment 
would  not  have  aided  that  instrument,  if  It 
could  have  been  adverted  to ;  for  neither  the 
indictment  nor  the  order  showed  the  date  of 
the  offense.  Here  the  indictment  shows  one 
date  and  the  order  the  other.  As  the  cases 
are  not  parallel,  a*nd  the  question  here  un- 
der consideration  has  not  been  actually  de- 
cided, we  are  not  bound  by  the  general  terms 
used  in  those  two  cases,  and  are  at  liberty  to 
inquire  whether  the  order  may  be  read  and 
considered  as  showing  one  of  these  two  es- 
sential facts. 

Bishop  on  Criminal  Procedure,  at  section 
741,  says:  "And  a  demurrer  puts  the  legal- 
ity of  the  whole  of  the  proceedings  in  is- 
sue, as  far  as  they  judicially  appear ;  for  the 
court  is  bound  to  examine  the  whole  record, 
to  see  whether  they  are  warranted  in  giving 
judgment  upon  it,  and  it  is  open  to  objec- 
tions, not  only  to  the  subject-matter  of  the 
Indictment,  but  also  to  the  jurisdiction  of 
the  court  In  which  the  indictment  was 
found."  Under  this  principle,  the  prisoner 
may  avail  himself  of  any  fatal  defect  dis- 
closed by  the  record.  The  rule  should  work 
both  ways.  If  his  demurrer  brings  up  the 
record,  to  discharge  him,  in  case  it  is  de- 
fective, there  is  no  reason  why  it'  should  not 
come  up  to  sustain  the  state.  Omissions  of 
vital  matter  from  the  indictment  could  not 
be  supplied  by  the  recitals  of  an  order,  since 
the  indictment  must  charge  an  offense.  Here 
the  charge  is  complete.  The  demurrer  and 
motion  to  quash  set  up  a  defense  in  the  na- 
ture of  a  plea  of  confession  and  avoidance, 
as  shown  by  the  indictment,  read  alone,  but 
utterly  destroyed  by  the  reading  of  the  order 
with  the  indictment.  The  orders  pertaining 
to  indictments  may  be  read  for  other  pur- 
poses in  resistance  of  motions  to  quash. 
State  v.  Groves,  61  W.  Va.  697,  700,  57  S.  B. 
296;  State  v.  Compton,  13  W.  Va.  852.  In 
some  jurisdictions,  the  indictment  need  not 
negative  defense  under  the  statute.  Thomp- 
son v.  State,  54  Miss.  740;  United  States  v. 
Cook,  17  Wall.  168,  21  L.  Ed.  538;  Bish. 
Crim.  Pro.  {f  405,  638.    Requirement  thereof 


is  contrary  to  the  rules  of  common-law 
pleading,  and  we  do  not  feel  warranted  in 
extending  the  principle  of  State  v.  Bruce  and 
State  v.  Ball  beyond  the  application  thereof 
therein  made.  To  do  so  here  would  release 
the  prisoner  on  a  bare  technicality,  and  in 
violation  of  the  common-law  rules  of  crim- 
inal pleading. 

[2]  Failure  of  the  order,  impaneling  the 
grand  jury,  to  disclose  the  form  of  the  oath 
administered,  or  to  recite  administration  of 
the  oath  required  by  law,  is  relied  upon  to 
sustain  the  motion  to  quash.  It  says  the 
members  of  the  jury  "were  sworn  a  grand 
jury  In  and  for  the  body  of  the  county." 
Sufficiency  of  a  recital  in  almost  the  exact 
terms  of  this  one  was  declared  in  State  v. 
Tucker,  52  W.  Va.  420,  429,  44  S.  B.  427. 
Nothing  to  the  contrary  appearing,  it  Is  pre- 
sumed the  usual  oaths  were  administered. 
The  recital  shows  no  oath  different  from 
that  required  by  law.  Impliedly  it  says  the 
legal  oaths  were  administered,  since  it  de- 
clares the  men  were  sworn  a  grand  jury  in 
and  for  the  body  of  the  county  of  Raleigh. 
In  Territory  v.  Woolsey,  3  Utah,  470,  24  Pac. 
765,  •  the  recital  rebutted  the  presumption  of 
regularity  by  disclosure  of  an  oath  different 
from  that  required  by  law. 

[S]  The  prisoner  had  been  tried  on  a 
charge  of  maiming  one  Canterberry,  whom 
he  had  shot  through  the  hand,  with  the 
pistol  in  question,  in  the  course  of  a  combat 
with  one  Stover,  and  acquitted.  These 
agreed  facts  are  the  basis  of  pleas  of  former 
jeopardy  and  former  acquittal,  which  the 
court,  trying  the  case  in  lieu  of  a  jury  by 
agreement,  thought  were  not  sustained  by 
the  facts.  The  offense  here  charged,  though 
connected  with  the  alleged  maiming,  the 
subject-matter  of  the  former  trial,  was  no 
part  of  it  In  the  legal  sense  of  the  term. 
The  doctrine  relied  upon  to  sustain  this  as- 
signment of  error  is  that  of  inclusion  of  of- 
fenses, not  applicable  here.  In  the  former 
case,  there  might  have  been  a  conviction, 
though  the  pistol  was  carried  under  a  li- 
cense, or  the  shooting  occurred  on  the  pris- 
oner's own  premises,  and  there  could  have 
been  an  acquittal,  as  there  was,  though  the 
pistol  had  been  admittedly  carried  unlaw- 
fully. In  none  of  the  instances  given  in 
Judge  Green's  opinion  in  Moundsville  v. 
Fountain,  27  W.  Va.  182,  is  there  such  lati- 
tude. If,  on  a  trial  for  murder,  the  evidence 
proves  only  an  assault  and  battery,  or  man- 
slaughter, the  jtiry  must  convict  of  the  lower 
offense  or  refuse  to  perform  their  sworn  du- 
ty. These  lower  offenses  are  Included  in  the 
charge  of  murder  and  inseparable  from  it 
The  offense  here  charged  was  complete  be- 
fore the  shooting  occurred,  and  constituted 
no  part  of  the  alleged  maiming.  That  the 
shooting  was  part  of  the  maiming  and  done 
with  the  pistol  Is  Immaterial.  Had  it  been 
done  with  a  pistol  snatched  from  the  hand 
of  a  bystander,  or  picked  up  in  the  store  In 
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which  the  altercation  took  place,  the  result 
would  have  been  the  same.  Thus  It  plainly 
appears  the  antecedent  unlawful  carrying  is 
completely  separable,  in  a  legal  sense,  from 
the  shooting;  but  the  shooting  was  insep- 
arable from  the  maiming  as  charged.  Hence 
the  findings  of  the  court  on  the  issues  rais- 
ed by  the  special  pleas  were  correct. 

Seeing  no  error  in  the  Judgment,  we  af- 
firm it. 

(138  Go.  157) 

SIMMONS  t.  STATE. 
(Supreme  Court  of  Georgia.    May  14,  1912.) 

(Syllabus  by  the  Court.) 

L  Criminal  Law   (§  1064*)— New  Tbial— 
Rulings  on  Evidence. 

A  ground  of  a  motion  for  new  trial,  com- 
plaining of  the  ruling  of  the  judge  in  admitting 
evidence,  over  objection,  wbicn  fails  to  set 
forth  the  testimony t  or  its  substance,  and  the 
objections  urged  to  its  admissibility  at  the  time 
it  was  submitted,  presents  no  question  for  de- 
cision; Moore  t.  State,  130  Ga.  322,  60  S. 
B.  544:  Summerlin  v.  State,  130  Ga.  791,  61 
S.  B.  849;  Butts  v.  State,  118  Ga.  750,  45 
S.  E.  593;  Simmons  v.  State,  126  Ga.  632,  55 
S.  E.  479. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Gent  Dig.  §|  2676-2684;  Dec.  Dig.  | 
1064.*] 

2.  Criminal  Law  (|  918*)— Trial— Remabks 
of  Coubt. 

Upon  the  trial  of  one  charged  with  the  of- 
fense of  murder,  a  witness  testifying  on  behalf 
of  the  accused,  and  as  to  the  relation  that  a 
certain  witness  bore  to  the  deceased,  testified 
that  he  heard  several  named  persons  talk 
about  her  reputation.  The  solicitor  general, 
on  cross-examination,  propounded  the  follow- 
ing questions  to  the  witness:  "Q.  Did  you 
hear  anybody  else?  A.  Well,  myself.  Q.  How 
can  you  hear  yourself  talk  about  a  woman?" 
When  the  court  said:  "Do  you  know  what  Mr. 
Norman  is  asking  you?  A.  Yes,  sir.  By  the 
Court:  Q.  Why  don't  you  answer  it?  A.  I 
am  trying  to.  By  the  Court:  No;  you  are 
not"  The  judge,  in  the  same  connection,  stat- 
ed: "I  am  not  intimating  an  opinion;  am  just 
trying  to  get  at  what  this  witness  means." 
Held,  that  the  statement  of  the  court  to  the 
witness,  "No,  you  are  not,"  was  not  cause  for 
a  new  trial,  upon  the  ground  that  the  judge 
"expressed  an  opinion  as  to  the  witness  evi- 
dence," and  discredited  the  same. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2163-2192,  2196,  2219- 
2224;  Dec  Dig.  |  918.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Bryan  County; 
W.  W.  Sheppard,  Judge.         9 

Elizah  Simmons  was  convicted  of  murder, 
and  brings  error.     Affirmed. 

W.  F.  Slater  and  W.  W.  Gordan,  Jr.,  both 
of  Savannah,  for  plaintiff  in  error.  N.  J. 
Norman,  Sol.  Gen.,  of  Savannah,  and  T.  S. 
Felder,  Arty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  US) 
TOLIVER  t.  STATE. 
(Supreme  Court  of  Georgia.    May  14,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law   (§  814*)— Instructions— 

Circumstantial  Evidence. 

Where  the  prosecution  introduces  testi- 
mony that  the  deceased  was  heard  to  have 
made  certain  exclamations  at  the  time  the 
mortal  wound  was  inflicted,  indicating  an  un- 
provoked assault  upon  him  by  the  accused,  and 
his  dying  declaration  that  the  accused  shot 
him,  and  testimony  that  the  accused  admitted 
the  killing,  stating  that  he  did  not  know  "how 
come  him  to  shoot  him"  (the  deceased),  a 
conviction  does  not  depend  entirely  upon  cir- 
cumstantial evidence;  and  therefore  it  is  not 
erroneous  to  omit  an  instruction  on  the  law 
of  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec 
Dig.  |  814.*] 

2.   VOLUNTART    MANSLAUGHTER. 

The  evidence  did  not  authorise  a  charge 
on  the  law  of  voluntary  manslaughter. 

3.  Criminal  Law  (|  1159*)— Appeal. 

The  evidence  warranted  the  verdict  The 
charge  was  explicit  and  comprehensive,  and  no 
reason  appears  for  the  granting  of  a  new  trial. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3074-3083;  Dec  Dig.  | 
1159.*] 

Error  from  Superior  Court,  Miller  Coun- 
ty; W.  C.  Worrill,  Judge. 

Aus  Toliver  was  convicted  of  murder,  and 
brings  error.     Affirmed. 

W.  L  Geer,  of  Colquitt,  for  plaintiff  in 
error.  J.  A.  Lalng,  Sol.  Gen.,  of  Dawson, 
R.  R.  Arnold,  of  Atlanta,  and  T.  S.  Felder, 
Atty.  GeiL,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  AH 
the  Justices  concur. 


(138  Ga.  135) 

NORTH  ATLANTA  LAND  CO.  et  aL  ▼. 
PORTNESS  et  aL 

(Supreme  Court  of  Georgia.     May  14,  1912.) 

(Syllabus  by  the  Court.) 

1.  Reference  (§  100*)—  Exceptions  to  Re- 
port—Submission  to  Jubt. 

In  equity  cases  submitted  to  an  auditor, 
to  whose  report  exceptions  of  law  and  fact  are 
filed,  the  trial  judge  can,  in  his  discretion,  de- 
cline to  submit  the  exceptions  of  fact  to  a  jury, 
unless  he  approves  them.  He  may  disapprove 
the  exceptions  and  thereupon  enter  a  decree. 
Stone  v.  Bisner,  111  Ga.  809.  35  S.  B.  648; 
Hogan  v.  Walsh,  122  Ga.  283,  50  S.  E.  84; 
Austin  v.  Southern  Home  Association,  122  Go* 
440  (7),  50  S.  E.  382. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  §{  157-168;  Dec  Dig.  ft  100.*] 

2.  Reference  (|  99*)— Exceptions  of  Fact. 

Where,  in  an  equity  case  referred  to  an 
auditor,  the  evidence  supported  his  findings, 
the  trial  judge  did  not  err  in  overruling  the 
exceptions  of  fact  thereto.  Rogers  v.  Stern, 
112  Ga.  624-626  (3),  37  S.  E.  877:  Cranston 
v.  Bank  of  the  State  of  Georgia,  112  Ga.  61V, 
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37  S.  E.  875;    Fowler  y.  Davit,  120  Ga.  442 
(2),  47  S.  E.  951. 

[Ed.  Note.— For  other  cases,  see  Reference. 
Cent  Dig.  §§  148-156;   Dec.  Dig.  f  99.*] 

8.  Exceptions  of  Law  anj>  Fact. 

While  several  exceptions  of  law  and  fact 
were  filed  to  the  auditor's  report,  substantially 
they  hinged  upon  the  general  question  whether, 
under  the  law  and  the  evidence,  the  report  was 
sustainable.  Unon  a  careful  review  of  the  evi- 
dence and  consideration  of  the  law,  it  is  held 
that  the  findings  of  the  auditor  were  all  sup- 
ported; and  there  was  no  error  committed  in 
overruling  the  exceptions  of  law  and  fact,  nor 
in  entering  the  decree  complained  of. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  the  North  Atlanta  Land 
Company  and  others  and  S.  V.  Portness  and 
others.  From  the  Judgment,  the  Atlanta 
Land  Company  and  others  bring  error.  Af- 
firmed. 

J.  E.  &  L.  F.  McClelland,  of  Atlanta,  for 
plaintiffs  in  error.  Westmoreland  Bros.,  of 
Atlanta,  for  defendants  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  158) 

CENTRAL  OF  GEORGIA  RT.  CO.  v.  WAX- 

ELBAUM. 

(Supreme  Court  of  Georgia.    May  15,  1912.) 

(Syllabus  by  the  Court.) 

Interlocutory  Injunction. 

Under  the  evidence  and  pleadings,  there 
was  no  abuse  of  its  discretion  by  the  court  be- 
low in  granting  an  interlocutory  injunction  in 
the  case. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  L.  J.  Waxelbaum  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

Ellis  &  Jordan,  of  Macon,  for  plaintiff  In 
error.  Jesse  Harris,  of  Macon,  for  defend- 
ant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  188) 


WEBB  v.  ST  ATE. 


(Supreme  Court  of  Georgia.    May  14,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  1156*)— New  Tbiai/— 
Incompetency  of  Jubob  —  Conflicting 
Evidence. 

Where,  after  a  verdict  of  guilty  is  ren- 
dered in  a  criminal  case,  in  the  motion  for  a 
new  trial  the  competency  of  one  of  the  jurors 
is  attacked  on  the  ground  that  the  juror  was 
not  impartial  and  that  he  was  biased  and  prej- 
udiced, and  the  evidence  as  to  the  disqualifica- 
tion of  the  juror  before  the  trial  judge  is  con- 
flicting, this  court  will  not  reverse  the  finding, 
unless  it  appears  that  the  judge  below  abused 
the  discretion  with  which  the  law  invests  him 


in  passing  upon  the  conflicting  evidence  and 
holding  that  the  juror  was  not  incompetent 
under  the  evidence.  Hackett  v.  State,  108  Ga. 
40,  33  S.  B.  842. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,#Cent.  Dig.   {|  3067-3071;    Dec.   Dig.   fi 

2.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrill,  Judge. 

Johnson  Webb  was  convicted  of  crime  and 
brings  error.    Affirmed. 

Rambo  &  Wright,  of  Blakely,  for  plain- 
tiff in  error.  J.  A.  Laing,  Sol.  Gen.,  of  Daw- 
son, R.  R.  Arnold,  of  Atlanta,  and  T.  S. 
Felder,  Atty.  Gen.,  for  the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  154) 

SLOAN  v.  SLOAN. 
(Supreme  Court  of  Georgia.    May  16,  1912.) 

(Syllabus  by  the  Court .j 

L   DEMUBBEB. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  petition  and  amended  petition  in 
this  case. 

2.  Sufficiency  of  Evidence. 

No  error  of  law  appears  on  the  trial  of 
the  case;  and  the  evidence  is  amply  sufficient 
to  support  the  verdict 

Error  from  Superior  Court,  Jenkins 
County;  B.  T.  Rawlings,  Judge. 

Action  by  Q.  A.  V.  Sloan  against  Mollie 
Sloan.  From  an  order  overruling  a  demur- 
rer to  the  petition,  defendant  brings  error. 
Affirmed. 

E.  L.  Brinson,  of  Waynesboro,  and  W. 
Woodrum,  of  Millen,  for  plaintiff  in  error. 
Wm.  H.  Fleming,  of  Augusta,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur.  t> 


(138  Ga.  186) 
JONES  t.  STATE. 
(Supreme  Court  of  Georgia.    Slay  14,  1912.) 

(SyllabuM  by  the  Court.) 

1.  Witnesses  (|  225*)  —  Examination— Ad- 
monition of  Coubt. 

Where  a  female  witness  is  hesitant  to 
testify  concerning  a  matter  of  delicacy,  which 
is  relevant  to  the  case,  it  is  not  error  for  the 
court  to  admonish  her  to  answer  the  question, 
however  unpleasant  it  may  be  to  her. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  |  789;   Dec.  Dig.  {  225.*] 

2.  Sufficiency  of  Evidence. 

The  evidence  supports  the  verdict 

Error  from  Superior  Court,  Upson  County; 
R.  T.  Daniel,  Judge. 

S.  T.  Jones  was  convicted  of  crime,  and 
brings  error.    Affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  a  Am.  Dig.  Key  No.  Series  a  Rep'r  Indexes 
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W.  T.  Allen  and  Hugh  Thurston,  both  of 
Thomaston,  for  plaintiff  In  error.  J.  W. 
Wise,  Sol.  Gen.,  of  Atlanta,  and  T.  S.  Felder, 
Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  1.  The  accused  was  con- 
victed of  the  offense  of  rape,  and  recom- 
mended to  mercy.  The  prosecution  submit- 
ted testimony  to  the  effect  that  the  accused 
sent  a  message  to  the  female  upon  whom 
the  assault  was  alleged  to  have  been  com- 
mitted, requesting  her  to  come  to  his  home 
for  a  letter  from  her  uncle,  which  his  wife 
had  brought  from  Columbus.  She  appeared 
at  the  house  of  the  accused  in  response  to 
his  summons,  where  she  found  him  alone, 
and  he  had  carnal  knowledge  of  her  forci- 
bly and  against  her  will.  She  was  18  years 
of  age,  and  had  little  use  of  her  right  arm, 
as  a  result  of  an  illness  when  an  Infant  She 
returned  to  her  home  crying,  and  immediate- 
ly reported  to  her  mother  what  bad  hap- 
pened. 

[1]  When  the  mother  was  testifying  as  a 
witness,  on  the  cross-examination,  she  was 
asked  the  result  of  the  examination  of  the  per- 
son of  her  daughter.  The  court  said  to  her: 
"Tell  those  gentlemen  [meaning  the  jury]  all 
about  it,  no  matter  how  unpleasant;  just 
tell  what  her  condition  was  when  you  found 
it."  Exception  is  taken  to  this  remark  of 
the  court.  There. is  no  direct  statement  in 
the  record  that  the  remark  was  addressed 
to  the  witness  when  she  was  apparently 
loath  to  discuss  the  subject-matter  of  the 
inquiry;  but  the  nature  of  the  question,  and 
the  whole  environment  of  the  trial  indirect- 
ly, though  surely,  indicate  that  the  court's 
remark  was  made  at  a  time  when  the  wit- 
ness shrank  from  the  ordeal  of  publicly  stat- 
ing facts  of  such  delicacy,  and  so  trying  to 
virtuous  modesty.  We  find  nothing  in  the 
remark  prejudicial  to  the  accused.  Tho 
court  was  simply  admonishing  the  witness  of 
her  duty  to  answer  a  relevant  question. 
(2]  2.  The  testimony  was  sufficient  to  au- 
thorize the  verdict. 

Judgment  affirmed. 


(138  Ga.  135) 

SEAGRAVES  et  aL  T.  BLAKE. 
(Supreme  Court  of  Georgia.     May  14,  1912.) 

(Syllabus  by  the  Court.) 

Action  on  Notes. 

The  evidence  authorized  a  finding  in  favor 
of  the  plaintiff;  and,  as  against  the  defend- 
ants, there  was  no  error  in  overruling  the  mo- 
tion tor  a  new  trial  and  allowing  the  verdict  to 
stand,  after  being  reduced  as  to  the  amount 
of  interest  and  attorney's  fees  due  on  the  notes 
upon  which  the  suit  was  based. 

Error  from  Superior  Court,  Pike  County; 
R.  T.  Daniel,  Judge. 
Action  by  D.  P.  Blake  against  S.  E.  Sea- 


graves  and  others.     Judgment  for  plaintiff, 
and  defendants  bring  error.     Affirmed. 

v  B.  C.  Armistead,  of  Zebulon,  for  plaintiffs 
in  error.  Cleveland  &  Goodrich,  of  Griffin, 
for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

01  Ga.  App.  164) 

BROWN  v.   STATE.      (No.  3,977.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(SyUabue  by  the  Court.) 

1.  Criminal  Law   (§  918*)— New  Trial  — 
Witnesses— Examination   by  Judge. 

While  the  trial  judge  has  the  right  to 
examine  a  witness  in  a  criminal  case,  he  should, 
in  doing  so,  be  careful  not  to  discredit  the 
evidence  of  the  witness,  or  to  suggest  the  in- 
ference by  the  jury  that  he  entertains  an  opin- 
ion unfavorable  to  the  accused.  The  questions 
propounded  by  the  jud$e  to  the  witness  in  the 
present  case  were  an  infraction  of  the  above- 
stated  rule,  and,  under  section  1058  of  the 
Penal  Code  of  1910,  require  the  grant  of  an- 
other trial.  Sharpton  v.  State,  1  6a.  App. 
542,  57  S.  E.  929. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  2163-2192,  2195,  2196. 
2219-2224;    Dec.  Dig.  §  918.*] 

2.  Assignments  of  Error. 

The  other  assignments  of  error  are  with- 
out merit. 

Error  from  City  Court  of  Sylvester;  J.  B. 
Williamson,  Judge. 

Julius  Brown  was  convicted  of  crime,  and 
brings  error.    Reversed.  . 

Tison  &  Bell,  of  Sylvester,  for  plaintiff 
in  error.  W.  E.  Wooten,  Sol.  Gen.,  of  Al- 
bany, and  J.  H.  Tipton,  of  Sylvester,  for  the 
State. 

HILL,  C.  J.    Judgment  reversed. 


(11  Ga.  App.  176) 

KENT  v.  KENNECT. 

KENNETT  v.  KENT. 
(Nos.  4,046,  4,047.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(SyUalu*  by  the  Court.) 

Sales    (55   363,   441*)— Action   pob   Price- 
Directing  Verdict. 

This  being  an  action  to  recover  the  agreed 
price  of  a  lot  of  household  furniture,  sold  un- 
der an  entire  contract,  and  it  appearing,  from 
the  testimony  offered  by  defendant  in  support 
of  his  plea  of  failure  of  consideration,  that  no 
complaint  was  made  in  reference  to  quality 
until  several  months  after  delivery,  and  until  a 
large  portion  of  the  goods  had  been  resold  at 
retail,  and  there  being  no  sufficient  data  fur- 
nished by  the  evidence  to  prove'  the  extent  to 
which  the  consideration  had  failed,  there  was 
no  error  in  directing  a  verdict  in  favor  of  the 
plaintiff.  In  view  of  the  fact  that  the  goods 
were  bought  by  sample  (Carolina  Portland 
Cement  Co.  v.  Turpin,  126  Ga.  677,  55  S.  E. 
925),  and  of  the  absence  of  affirmative  evidence 
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that  the  foods  delivered  were  not  equal  in 
quality  to  the  sample,  and  of  the  uncertain 
and  indefinite  character  of  the  evidence  la 
other  respects,  the  mere  opinion  of  the  defend- 
ant that  the  goods  were  worth  only  15  per 
cent,  of  the  price  contracted  to  he  paid  did 
not  entitle  him  to  an  abatement  of  the  pur- 
chase price.  As  the  defendant  was  in  no  event 
entitled  to  prevail,  the  ruling  to  which  excep- 
tion is  taken  by  the  plaintiff,  allowing  an 
amendment  to   the  plea,   becomes  immaterial. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dia.^11  1064,   1277-1283;    Dec  Dig.   fft  868, 

Russell,  J.,  dissenting. 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  F.  S.  Kennett  against  A.  Kent. 
Judgment  for  plaintiff,  and  defendant  brings 
error,  and  plaintiff  signs  a  cross-bill.  Judg- 
ment on  main  bill  of  exceptions  affirmed,  and 
cross-bill  dismissed. 

Grover  C.  Edmondson,  of  Quitman,  and 
W.  B.  Kent  and  C.  P.  Thompson,  both  of 
Mt  Vernon,  for  plaintiff  in  error.  M.  Baum, 
of  Quitman,  for  defendant  in  error. 

POTTLE,  J.  Judgment  on  the  main  bill 
of  exceptions  affirmed;   cross-bill  dismissed. 

RUSSELL,  J.  (dissenting).  I  think  the 
Judgment  upon  the  main  bill  of  exceptions 
should  be  reversed,  because  the  court  erred 
in  directing  a  verdict. 


<U  Oa.  App.  178) 

J.  I.  CASE  THRESHING  MAGH.  CO.  v. 
FAISON.     (No.  4,021.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Byllabut  by  the  Court.) 

Appeal  and  Error  (ft  1094*)— Review— Con- 
flicting Evidence. 

This  was  a  suit  in  a  justice's  court,  to  re- 
coyer  for  services  under  an  alleged  verbal  con- 
tract. The  services  were  rendered ;  but  the  evi- 
dence was  in  conflict  as  to  the  execution  of  a 
binding  contract  of  employment  The  justice 
rendered  judgment  in  favor  of  the  plaintiff,  and 
on  appeal,  a  jury  in  the  superior  court  render- 
ed a  like  verdict,  which,  on  motion  for  a  new 
trial,  was  approved  by  the  trial  judge.  No  er- 
ror of  law  is  complained  of,  and  the  verdict 
settles  the  conflict  in  the  evidence. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4322-4352;  Dec  XHg.  ft 
1094>] 

Error  .from  Superior  Court,  Fulton  Coun- 
ty ;   W.  D.  Ellis,  Judge. 

Action  by  H.  L.  Faison  against  the  J.  I. 
Case  Threshing  Machine  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Payne  &  Jones,  of  Atlanta,  for  plaintiff  in 
error.  J.  A.  Branch  and  W.  H.  Lewis,  both 
of  Atlanta,  for  defendant  In  error. 

HILL,  C.  J.    Judgment  affirmed. 


(11  Ga.  App.  158) 

TINCH  t.  STATB.    (No.  8,759.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  Receiving  Stolen  Goods  ({  7*)— Indict- 
ment— Evidence. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  accusation.  The  defendant  being 
charged  with  misdemeanor,  in  that  he  received 
certain  personal  property  knowing  it  to  have 
been  stolen,  it  was  not  necessary  to  allege  that 
the  real  thief  had  been  taken  and  convicted,  or 
to  state  any  reason  why  he  had  not  been  con- 
victed. The  offense  of  receiving  stolen  goods, 
under  our  statute,  is  a  substantive  offense,  and 
an  offender  under  this  statute  is  not,  in  a  strict 
technical  sense,  an  accessory. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  {|  9-14 ;  Dec  Dig.  ft 
7.*] 

2.  Criminal  Law  ({  1100*)— Review— Refus- 
al of  New  Trial. 

The  court  did  not  err  in  the  rulings  upon 
the  admissibility  of  testimony,  nor  in  the 
charge;  and,  while  the  jury  would  have  been 
authorized  to  have  acquitted  the  defendant, 
there  was  some  evidence  to  warrant  the  con- 
viction, and  therefore  this  court  cannot  hold 
that  it  was  error  to  refuse  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3084:  Dec.  Dig.  |  1100.*] 

Error  from  City  Court  of  Griffin;  J.  J. 
Flynt,  Judge. 

Ruff  Tinch  was  convicted  of  a  misde- 
meanor, and  brings  error.    Affirmed. 

W.  E.  H.  Searcy,  Jr.,  of  Griffin,  for  plain- 
tiff in  error.  Win.  H.  Beck,  Sol.,  of  Griffin, 
for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(11  Oa.  App.  ISO) 
SPIKES  r.  WALUS.     (No.  4,058.) 
(Court  of  Appeals  of  Georgia.    Slay  22,  1912.) 

(Syllabu*  by  the  Court.) 

Insurance  (ft  188*)— Action  on  Premium 
Note. 

The  action  was  upon  a  promissory  note 
alleged  to  have  been  given  for  an  insurance 
premium.  The  evidence  for  the  plaintiff  con- 
sisted of  the  note  and  the  policy  of  insurance. 
The  defendant  pleaded  and  testified  that  he 
could  neither  read  nor  write:  that  he  signed 
the  note  with  fiis  mark,  in  ignorance  of  the 
fact  that  it  was  a  note,  and  upon  the  assurance 
of  the  plaintiff  that  it  was  an  application  for 
insurance,  which  he  wanted  the  defendant  to 
sign,  "to  see  if  it  would  pass,"  although  the 
defendant  stated  at  the  time  that  he  did  not 
want  any  insurance  at  all;  that,  after  the 
suit  was  brought,  the  defendant  learned  for  the 
first  time  that  a  policy  of  insurance  had  been 
issued  and  sent  to  him.  Held  that,  this  testi- 
mony being  undisputed,  a  verdict  for  the  de- 
fendant was  demanded  and  ais  certiorari  should 
have  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ftft  245,  402-407;  Dec.  Dig.  ft  188.*] 

Error,  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 
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Action  by  F.  G.  Wallls  against  Steve 
Spikes.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff 
in  error.  H.  C.  Beasley,  of  Reidsville,  for 
defendant  in  error. 

POTTLE,  J.     Judgment  reversed. 


(11  Oa.  App.  186) 

PEARCB  ▼.  CENTRAL  OF  GEORGIA  RY. 
CO.  (No.  4,077.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabug  by  the  Court.) 

Appeal  and  Errob  (f  1005*)— Review— Dis- 
cretion off  Court— New  Trial. 

No  error  of  law  being  complained  of,  and 
the  evidence,  though  conflicting,  being  sufficient 
to  authorize  the  verdict,  the  discretion  of  the 
trial  judge  in  overruling  the  motion  for  a  new 
trial  will  not  be  controlled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3860-3876,  3948-3950; 
Dec  Dig.  {  1005.*] 

Error  from  City  Court  of  Macon;  Robt. 
t  Hodges,  Judge. 

Action  by  Charles  F.  Pearce  against  the 
Central  of  Georgia  Railway  Company.  From 
the  judgment,  Pearce  brings  error.    Affirmed. 

Guerry,  Hall  ft  Roberts,  of  Macon,  for 
plaintiff  in  error.  Ellis  ft  Jordan  and  Har- 
ris &  Harris,  all  of  Macon,  for  defendant  in 
error. 

POTTLE,  J.    Judgment  affirmed. 


(11  Ga,  App.  162) 

EDWARDS  BOTTLING  WORKS  v.  JARNA- 
GIN  ft  WRIGHT.     (No.  3,974.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(SyUabug  by  th$  Court.) 

1.  Accobd  and  Satisfaction  (f  8*)— What 
Constitutes. 

"An  agreement  by  a  creditor  to  receive 
less  than  the  amount  of  his  debt  cannot  be 
pleaded  as  an  accord  and  satisfaction,  unless 
it  be  actually  executed  by  the  payment  of  the 
money,  or  the  giving  of  additional  security,  or 
the  substitution  of  another  debtor,  or  some 
other  new  consideration." 

[Ed.  Note.— -For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  f{  65,  84,  87;  Dec 
Dig.  ft  8.*] 

2.  Accord  and  Satisfaction   (ft  28*)— Evi- 
dence. 

The  evidence  offered  by  the  defendants  in 
support  of  their  plea  of  accord  and  satisfac- 
tion was  wholly  insufficient  for  the  purpose, 
and,  in  connection  with  the  evidence  for  the 
plaintiffs,  demanded  the  verdict  in  behalf  of  the 
latter  for  the  full  amount  sued  for. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  (ft  162-165;  Dec  Dig. 
ft  26.*] 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  the  Edwards  Bottling  .Works 
against  Jarnagin  ft  Wright    Judgment  for 


defendants,  and  plaintiff  brings  error.    Re- 
versed. 

L.'TJ>.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error.  M.  L.  Felts,  of  Warrenton, 
for  defendant  in  error. 

HILL,  C.  J.  Suit  was  brought  by  the  Ed- 
wards Bottling  Works  against  Jarnagin  ft 
Wright  on  an  open  account,  and  the  defend- 
ants relied  upon  the  following  facts  to  prove 
accord  and  satisfaction:  The  attorney  for 
Jarnagin  ft  Wright  testified  that  when  the 
partnership  of  Jarnagin  ft  Wright  was  dis- 
solved, he  endeavored  to  secure  a  settlement 
of  the  claims  against  them  on  the  basis  of 
25  per  cent,  with  the  exception  of  the  claim 
of  the  Edwards  Bottling  Works,  the  plain- 
tiff; that  he  offered  them  by  letter  a  set- 
tlement of  their  claim  for  25  per  cent.,  in- 
closing in  the  letter  a  check  for  that  amount 
(it  not  appearing  what  the  amount  of  the 
check  was),  and  stating  in  the  letter  that, 
if  the  creditors  did  not  see  fit  to  reply  to 
the  letter  within  four  or  five  days,  the  writ- 
er would  conclude  that  they  had  accepted 
the  check  in  payment  of  their  claim  against 
Jarnagin  ft  Wright.  The  letter  was  not 
replied  to,  nor  has  the  check  ever  been  re- 
turned or  paid.  This  attorney  also  testified 
that  he  subsequently  offered  to  pay  the 
plaintiffs  40  cents  on  the  dollar,  which  of- 
fer was  refused.  The  plaintiffs  denied  re- 
ceiving any  letter  as  testified  to  by  the  at- 
torney for  the  defendants,  but  said  that  if 
they  had  received  it  they  would  have  de- 
clined the  offer,  as  they  did  decline  the  offer 
to  accept  40  cents  on  the  dollar.  This  was 
all  the  evidence.  The  jury  in  the  justice's 
court  where  the  suit  was  tried  returned  a 
verdict  for  the  defendants,  and  on  certiorari 
the  superior  court  sustained  the  verdict 

[1]  Even  if  the  facts  as  testified  to  by 
the  attorney  for  the  defendants  were  admit- 
ted, they  fall  to  show  an  accord  and  satis- 
faction. "An  agreement  by  a  creditor  to 
receive  less  than  the  amount  of  his  debt 
cannot  be  pleaded  as  an  accord  and  satisfac- 
tion, unless  it  be  actually  executed  by  the 
payment  of  the  money,  or  the  giving  of  ad- 
ditional security,  or  the  substitution  of  an- 
other debtor,  or  some  other  new  considera- 
tion/' Civ.  Code  (1010)  ft  4329;  Stewart 
Bros.  v.  Langston  ft  Woodson,  103  Qa.  290, 
30  S.  E.  35.  But,  even  if  this  principle  of 
law  was  not  controlling,  the  jury  in  the  jus- 
tice's court  would  clearly  have  had  the  right 
to  believe  the  testimony  of  the  plaintiffs 
that  they  had  never  received  the  letter  con- 
taining the  check.  Hamilton  ft  Co.  v.  Stew- 
art, 108  Ga.  476,  34  S.  E.  123.  Besides, 
there  was  no  proof  that  the  check,  even  If  it 
had  been  received,  was  ever  paid,  and  it  Is 
well  settled  that  a  check  is  not  payment  of 
a  debt  until  it  is  itself  paid,  unless  express- 
ly so  agreed.  Parker-Fain  Grocery  Co.  v. 
Orr,  1  Ga.  App.  631,  57  S.  E.  1074;    Watt- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Doc  Dig.  &  Am.  Dig.  Key  No.  Series  4  Rep'r  Indexes 


<Ja.) 


PERRY  t.  WEAVER 


1005 


Harley-Holmes  Hardware  Co.  t.  Day,  1  Oa. 
A  pp.  646,  57  S.  El.  1083.  It  is  only  where 
there  is  a  dispute  as  to  the  amount  due,  and 
one  party  tenders  and  the  other  accepts  the 
-check  reciting  that  it  is  in  payment  in  full 
of  a  demand,  and  the  check  is  subsequently 
paid,  that  the  reception  and  retention  of  a 
check  can  be  set  up  as  accord  and  satisfac- 
tion. Copeland  v.  Montgomery,  8  Ga.  App. 
€33,  70  S.  E.  30. 

[2]  But  here  there  was  no  evidence  that 
the  check  had  even  been  received,  or  paid, 
or  accepted  in  full  settlement,  and  there 
was  no  dispute  as  to  the  amount  of  the 
account  Indeed,  construing  their  evidence 
most  strongly  in  their  favor,  when  consid- 
ered in  connection  with  the  plaintiffs*  evi- 
dence, a  verdict  was  demanded  for  the  plain- 
tiffs and  not  for  the  defendants,  and  the 
Judge  of  the  superior  court  should  have 
sustained  the  certiorari  and  remanded  the 
case  for  another  trial. 

Judgment  reversed. 


(11  Go.  App.  185) 

BARNESVILLE   COAL  &  LUMBER  CO.  v. 

E.  L.  ROBERTS  &  CO.     (No.  4,075.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

New  Trial  (§  70*)— Insufficiency  of  Evi- 
dence. 

There  being  no  evidence  for  the  plaintiff 
which  justified  the  allowance  of  interest  in  its 
favor,  and  the  evidence  also  being  too  uncer- 
tain and  indefinite  in  reference  to  the  amount 
of  freight  for  which  the  defendants  were  en- 
titled to  credit,  the  judgment  refusing  a  new 
trial  is  reversed,  in  order  that  upon  another 
trial  the  evidence  may  be  made  more  certain 
and  definite  as  to  these  matters. 

[Ed.  Note. — For  other  cases,  see  New  Trial* 
Cent.  Dig.  §|  142,  143;   Dec.  Dig.  ft  70.*] 

Error  from  City  Court  of  Zebulon;  SI  F. 
Dupree,  Judge. 

Action  byE.  L  Roberts  &  Co.  against  the 
Barnesville  Coal  &  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

C.  J.  Lester,  of  Barnesville,  for  plaintiff  in 
error.  Jas.  M.  Smith,  of  Barnesville,  for  de- 
fendant in  error. 

POTTLE,  J.  This  was  a  suit  on  account  for 
goods  sold  and  delivered.  The  defendant  filed 
a  general  denial,  but  amended  by  admitting  an 
indebtedness  of  about  half  the  sum  claimed  in 
the  petition.  There  was  no  evidence  as  to 
when  the  goods  were  to  be  paid  for,  and  con- 
sequently the  presumption  would  be  that  the 
purchase  price  was  due  upon  delivery  of  the 
goods.  McCarthy  v.  Nixon  Grocery  Co.,  126 
Ga.  762,  56  S.  E.  72.  But  there  was  no  evi- 
dence as  to  when  the  goods  were  delivered. 
Plaintiffs  witness  testified  simply  that  the 
goods  were  shipped  out  as  soon  as  possible 
after  the  order  was  received,  and  were  de- 
livered at  different  dates,  from  time  to  time, 


as  speedily  aa  possible.  There  was  there- 
fore no  data  from  which  the  jury  could  cal- 
culate interest,  and  the  verdict  in  the  plain- 
tiff's favor  is  not  supported  by  the  evidence, 
in  so  far  as  the  interest  is  concerned.  In 
addition  to  this,  the  plaintiff's  witness  tes- 
tified that  the  defendants  were  entitled  to  a 
credit  for  freight  paid  by  them.  The  only 
testimony  on  the  subject  of  the  amount  of 
freight  was  that  given  by  the  plaintiff's  at- 
torney, who  testified  as  follows:  "The 
amount  of  freight  which  the  defendant  is  en- 
titled to  credit  for  is  $112.50.  I  only  know 
this  from  the  statement  which  is  attached  to 
the  plaintiff's  petition  in  this  case.  This  is 
more  than  Mr.  Hahr  thought  it  was.  I  could 
have  settled  the  freight  matter  with  him  at 
one  time  for  $75."  Presumably  Mr.  Hahr  is 
connected  with  the  defendant  company,  but 
there  is  nothing  in  the  record  to  show  that 
this  is  true.  This  testimony  was  wholly  in- 
sufficient to  indicate  the  amount  of  freight 
which  had  been  paid  by  the  defendants,  and 
for  which  they  were  entitled  to  credit  If 
the  only. vice  in  the  verdict  had  been  the 
amount  of  interest  awarded  against  the  de- 
fendant, this  might  be  cured  by  a  direction 
to  write  off;  but,  in  view  of  the  entire  char- 
acter of  the  testimony,  and  particularly  that 
with  reference  to  the  amount  of  freight  for 
which  the  defendants  were  entitled  to  a  cred- 
it, a  more  just  result  will  be  reached  by 
granting  a  new  trial  generally,  in  order  that 
both  sides  may  have  an  opportunity  to  make 
the  evidence  more  certain  on  another  trial. 
Judgment  reversed. 

(11  Ga.  App.  186) 
PERRY  v.  WEAVER.     (No.  4,082.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

Dedication  (J  44*)— Evidence. 

Evidence  that  an  alley  in  a  city  had  been 
used  by  the  public  continuously  for  a  period 
of  37  years,  without  objection  from  those  in 
whom  the  legal  title  was  vested,  and  that  the 
municipal  authorities  had,  during  this  period, 
kept  the  alley  in  repair  as  one  of  the  public 
streets  of  the  city,  constitutes  sueh  proof  of 
dedication  of  the  alley  to  the  public  use,  and,  of 
acceptance  by  the  public,  as  to  authorize  the 
municipal  authorities  to  require  one  claiming  to 
be  the  owner  to  remove  an  obstruction  in  the 
alley,  placed  there  by  him  to  prevent  use  of 
it  by  the  public.  Carlisle  v.  Wilson,  110  Ga* 
860,  86  S.  E.  64. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  ff  85-87;  Dec  Dig.  |  44.*] 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  C.  Worrill,  Judge. 

Action  between  B.  B.  Perry  and  J.  D. 
Weaver.  From  the  Judgment,  Perry  brings 
error.    Affirmed. 

M.  C.  Edwards,  of  Dawson,  for  plaintiff  in 
error.  H.  A.  Wilkinson  and  M.  J.  Yeomans, 
both  of  Dawson,  for  defendant  in  error. 

POTTLE,  J.     Judgment  affirmed. 
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(11  Ga.  App.  18?) 

MORROW  TRANSFER  CO.  y.  HEARD. 

(No.  4,102.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

Costs    (§   260*)— Wbit   of   Erbob— Affirm- 
ance—Damages. 

No  error  of  law  being  complained  of,  and, 
under  well-established  rules  of  law.  the  verdict 
in  the  plaintiff's  favor  being  amply  supported 
by  evidence,  the  judgment  is  affirmed,  and  10 
per  cent,  of  the  amount  thereof  is  taxed 
against  the  plaintiff  in  error  as  damages,  be- 
cause of  the  inference  that  the  writ  of  error 
was  sued  out  for  delay  only. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dfe    $|   983-996,    1002,    1003;     Dec.    big.    | 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  J.  Heard  against  the  Morrow 
Transfer  Company.  Judgment  for  plaintiff, 
and'  defendant  brings  error.  Affirmed,  with 
damages. 

J.  S.  Sllcer  and  Danl.  MacDougald,  both 
of  Atlanta,  for  plaintiff  In  error.  Colquitt  & 
Conyers,  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.  A  man  nearly  70  years  of 
age,  with  defective  vision,  went  out  into  the 
middle  of  Broad  street  in  Atlanta,  to  ascer- 
tain if  an  approaching  street  car  was  one 
which  would  take  him  to  his  destination. 
Finding  that  it  was  not,  he  turned  to  go 
back  to  the  sidewalk.  As  he  did,  horses  at- 
tached to  a  large  transfer  wagon  of  the  de- 
fendant, and  driven  by  one  of  its  drivers, 
came  suddenly  upon  the  old  man  from  the 
rear,  and  touched  the  back  of  his  head.  Not 
having  time  to  get  out  of  the  way,  he  at- 
tempted to  catch  the  bridle  bit  and  stop  the 
horses.  He  missed  the  bridle  and  caught  the 
harness  or  traces,  and  began  hollering.  The 
driver  was  talking  to  somebody  over  on  the 
sidewalk,  and  did  not  see  or  hear  the  old 
man,  who  was  thrown  and  caught  in  the 
wagon  and  dragged  36  or  40  feet,  and,  in 
consequence,  his  hip  was  broken,  and  he  was 
otherwise  injured  Upon  this  state  of  facts, 
a  verdict  for  $1,500  was  returned  in  the  old 
man's  favor,  and  the  case  has  been  brought 
here  for  review  upon  the  sole  complaint  that 
the  verdict  Is  without  evidence  to  support  it 

We  are  at  a  loss  to  understand  how  it  can 
be  seriously  insisted  that  this  verdict  is  not 
supported  by  evidence.  The  driver  was  guilty 
of  gross  negligence  in  driving  along  a  crowd- 
ed public  thoroughfare  of  a  populous  city, 
looking  in  another  direction,  talking  to  a  man 
in  the  rear,  and  apparently  totally  indiffer- 
ent to  his  surroundings  or  the  possibility  of 
injury  to  pedestrians.  Under  the  evidence, 
the  plaintiff  could  not  have  avoided  the  driv- 
er's negligence  after  it  became  apparent; 
nor  was  he  guilty  of  negligence  in  the  manner 
in  which  he  attempted  to  avoid  the  injury. 
We  have  not  the  slightest  inclination  to  dis- 


turb this  verdict;  and,  if  we  had,  it  would  be 
beyond  our  constitutional  power  to  do  so. 

While  it  may  not  be  so  in  fact,  legally 
speaking,  we  can  reach  no  other  conclusion 
than  that  the  case  was  brought  to  this  court 
for  delay  only.  It  results  that  the  motion  of 
the  defendant  in  error  to  assess  against  the 
plaintiff  in  error  10  per  cent  of  the  verdict 
as  damages  for  frivolous  appeal  must  be  sus- 
tained; and  it  is  so  ordered.  Rogers  t. 
Tiedeman,  9  Ga.  App.  811,  72  S.  E.  285. 

Judgment  affirmed,  with  damages. 


(11  Ga.  App.  194) 
HAYSLIP  t.  STATE.     (No.  4,135.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law   (§  600*)— Continuance— 
Absence  of  Witness. 

The  accusation  charged  the  offense  of  sell- 
ing intoxicating  liquor,  alleging  that  the  offense 
was  committed  on  October  1,  1910.  The  ac- 
cused made  a  motion  for  a  continuance,  on  the 
ground  that  he  had  three  witnesses  absent  whc 
had  been  subpoenaed,  and  that  he  expected  to 
show  by  them  that  on  that  day  he  did  not  sell 
the  liquor  as  alleged.  To  meet  this  the  Solici- 
tor General  stated  in  open  court  that  he  did 
not  expect  to  prove  that  the  liquor  was  sold 
by  the  accused  on  that  day,  but  expected  to 
prove  that  it  was  sold  in  the  previous  month 
of  August.  Held  that,  in  the  fight  of  the  ex- 
planatory note  of  the  trial  judge,  there  was 
no  error  in  overruling  the  motion  for  a  con- 
tinuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  1342-1347, 1604;  Dec  Dig. 
I  600.*] 

2.  Sufficiency  of  Evidence. 

No  error  of  law  is  complained  of,  and  the 
verdict  is  supported  by  the  evidence. 

Error  from  Superior  Court,  Tift  County; 
W.  B.  Thomas,  Judge. 

Ben  Haysllp  was  convicted  of  selling  in- 
toxicating liquors,  and  brings  error.  Af- 
firmed. 

J.  B.  Murrow  and  C.  C.  Hall,  both  of  Tif- 
ton,  and  J.  B.  Williamson,  of  Sylvester,  for 
plaintiff  in  error.  J.  A.  Wilkes,  Sol.  Geo*  of 
Moultrie,  for  the  State. 

HILL,  C  J.     Judgment  affirmed. 


(11  Ga.  App.  169) 
WALTON  v.  MITCHELL.     (No.  3,930.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob   (|  1001*)— Review- 
Questions  of  Fact. 

Although  the  testimony  was  in  conflict,  the 
verdict  for  the  claimant  is  supported  by  the 
evidence,  the  court  did  not  err  in  ruling  as  to 
the  admissibility  of  testimony,  and  there  was  no 
abuse  of  discretion  in  overruling  the  motion 
for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §ft  3979-3982,  4024;  Dec. 
Dig.  {  1001.*] 
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(Additional  ByUalui  by  Editorial  Staff.) 

2.  Evidence  (|   273*)—  Declarations  —  Ad- 
missibility. 

On  a  claim  to  personal  property  levied  on 
under  a  mortgage  fi.  fa.,  evidence  of  a  declara- 
tion of  the  defendant  in  fi.  fa.  that  the  proper- 
ty was  his  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1108-1120;   Dec.  Dig.  |  273.*] 

3.  Appeal  and  Ebrob  (§  1058*)  —  Review- 
Harmless  Error— Exclusion  of  Evidence. 

Any  error  in  the  exclusion  of  evidence  was 
not  harmful,  where  it  was  subsequently  admit- 
ted in  the  course  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4195,  4200-4206;  Dec.  Dig. 
§  105S.*] 

4.  Evidence  (§  314*)— Hearsay  —  Admissi- 
bility. 

On  trial  of  a  claim  to  mules  levied  on 
under  a  mortgage  fi.  fa.,  testimony  of  the 
plaintiff  in  fi.  fa.  that  he  gave  defendant  in  fi. 
fa.  money  to  pay  for  the  foaling  of  one  of  the 
mules,  and  that  he  had  paid  another  mortgagee 
a  mortgage  fi.  fa.,  which  had  been  levied  upon 
the  mules,  was  properly  excluded,  being  de- 
pendent on  mere  hearsay  as  to  ownership  by 
the  defendant  in  fi.  fa. 

[Ed.  Note,— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1168-1173;   Dec.  Dig.  5  314.*] 

5.  Evidence  (J  158*)— Best  and  Secondary 
Evidence— Levy  op  Fi.  Fa. 

In  the  absence  of  evidence  that  a  mortgage 
or  fi.  fa.  based  thereon  had  been  lost,  evidence  • 
of  a  levy  of  the  1i.  fa.,  or  of  its  discharge  or 
transfer,  should  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  472-473,  474^-504,  506-526; 
Dec.  Dig.  {  158.*] 

6.  Animals   (§  20*)— Title— Increase. 

Under  Civ.  Code  1910,  f  3651,  providing 
that  the  increase  of  all  animals  belongs  to  the 
owner  of  the  mother  at  the  time  of  birth,  the 
mere  fact  that  the  defendant  in  mortgage  fi. 
fa.  has  paid  the  foaling  fee  or  fed  the  colts 
does  not  give  him  the  title,  where  the  mother  is 
owned  by  the  claimant,  unless  there  was  an  ex- 
press contract  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  §  39;  Dec  Dig.  5  20.*] 

Error  from  City  Court  of  Madison;  K. 
S.  Anderson,  Judge. 

On  the  levy  of  a  mortgage  fl.  fa.  by  P.  W. 
Walton,  Sr.,  Kizzle  Mitchell  filed  a  claim  to 
the  property.  Judgment  for  claimant,  and 
plaintiff  in  fl.  fa.  brings  error.    Affirmed. 

M.  C.  Few,  of  Madison,  for  plaintiff  in  er- 
ror. E.  H.  George,  of  Madison,  for  defend- 
ant in  error. 


RUSSELL,  J.  [1]  The  plaintiff  In  error 
caused  mortgage  fi.  fa.  to  be  levied  upon  cer- 
tain personal  property,  which  was  thereupon 
claimed  by  the  defendant  in  error.  There 
was  ample  testimony  to  nave  authorized  the 
jury  to  find  the  property  in  dispute  subject  to 
the  levy,  but,  on  the  other  hand,  there  was, 
in  behalf  of  the  claimant,  testimony  which, 
if  credible,  equally  justified  the  verdict  ren- 
dered in  her  favor.  For  this  reason,  under 
the  invariable  rulings  of  this  court,  we  can- 
not disturb  the  verdict,  unless  there  appears 


in  the  record  some  error  prejudicial  to  the 
losing  party,  which  necessarily  affected  and 
contributed  to  the  result  reached.  The 
claimant  testified  that  the  mules  levied  upon 
were  the  increase  of  a  gray  mare  which  she 
had  herself  purchased,  and  which  had  never 
been  the  property  of  her  husband,  who  was 
defendant  In  fl.  fa.  She  and  her  witness  al- 
so testified  that  the  cattle  involved  In  the  lit- 
igation were  the  progeny  of  a  cow  originally 
given  her  by  a  female  relative.  The  jury 
evidently  took  this  view  of  the  case;  and 
therefore  the  only  question  involved  is 
whether  the  court  erred  in  those  rulings 
which  are  made  the  basis  of  the  special  as- 
signment of  error  in  the  motion  for  a  new 
trial. 

[2J  The  court  repelled  the  evidence  of  a 
witness  who  sought  to  testify  that  Joe  Mitch- 
ell, the  defendant  in  fl.  fa.,  told  him  that 
the  gray  mules  were  his.  The  court  did  not 
err  In  this  ruling,  because  it  does  not  appear 
when  Joe  Mitchell  made  the  statement;  and 
the  declarations  of  a  defendant  in  fl.  fa.  aft- 
er a  levy  are  never  admissible.  The  defend- 
ant in  fl.  fa.  cannot  be  permitted  to  talk 
away  the  rights  of  either  the  plaintiff  in  fi. 
fa.  or  the  claimant.  If  these  admissions  of 
Joe  Mitchell  were  made  before  the  levy,  they 
were  declarations  in  his  own  Interest;  and, 
if  made  after  the  levy,  for  the  reason  just 
stated,  they  would  not  be  admissible  at  all. 

[3,  4]  The  court  refused  to  allow  the  plain- 
tiff in  error  to  testify  that  he  gave  defendant 
in  fi.  fa.  money  to  pay  for  the  foaling  of  one 
of  the  gray  mules,  and  that  he  paid  Mr. 
Tucker  a  mortgage  fi.  fa.,  widen  had  been 
levied  upon  the  mule.  In  regard  to  this  tes- 
timony, it  is  sufficient  to  say  that,  if  the  rul- 
ing was  erroneous,  it  could  not  have  been 
harmful  to  the  plaintiff  in  error ;  for  he  was, 
later  in  the  trial,  permitted  to  testify  that 
he  gave  a  check  to  Kilpatrlck  for  foaling  the 
gray  mule.  But  it  was  not  error  to  exclude 
the  testimony,  as  it  Is  apparent  that  it  is  nec- 
essarily dependent  upon  mere  hearsay  as  to 
Joe  Mitchell's  ownership.  That  the  plaintiff 
in  fl.  fa.  tried  to  get  the  defendant  in  fi.  fa., 
at  the  time  of  Tucker's  levy,  to  give  the  mare 
up,  and  that  he  refused  to  do  so,  and  that 
thereupon'  the  plaintiff  in  fi.  fa.,  paid  off 
Tucker's  mortgage,  was  irrelevant  to  the  is- 
sue, and  not  in  any  way  inconsistent  with 
the  claimant's  assertion  of  title. 

[8]  Furthermore,  evidence  of  a  levy  of  a 
fi.  fa.,  or  of  its  discharge  or  transfer,  should 
be  in  writing ;  and  there  was  no  effort  made 
to  show  that  the  Tucker  mortgage,  or  the  fl. 
fa.  based  upon  it,  had  been  lost  The  faet 
that  Joe  Mitchell  did  mortgage  the  mule  in 
question  would  not  of  itself  affect  the  claim- 
ant's title,  if  the  mule  was  in  fact  her  prop- 
erty; for  It  must  be  borne  in  mind  that,  ac- 
cording to  the  uncontradicted  testimony,  the 
claimant  was  in  possession,  and  that  the 
plaintiff  in  fi.  fa.,  upon  this  theory,  assumed 
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the  burden  of  proof  and  took  the  opening  and 
closing  In  this  case. 

As  to  the  testimony  of  Tucker  as  to  a  con- 
versation which  was  said  to  have  occurred 
between  himself,  Mrs.  Callie  Spearman,  and 
Joe  Mitchell  In  1896,  it  appears,  from  a  note 
of  the  trial  Judge,  that  the  assignment  of  er- 
ror is  not  so  approved  and  verified  as  to  en- 
able us  to  consider  it 

The  portion  of  the  testimony  which  was 
rejected  by  the  court  was  properly  repelled, 
because  the  statements  purporting  to  have 
been  made  were  not  made  in  the  presence  of 
the  claimant,  whom  it  was  sought  to  charge 
thereby,  and  were  inadmissible  as  hearsay. 
The  court  certifies  that  after  the  jury  return- 
ed no  effort  was  made  to  introduce  that  por- 
tion of  the  testimony  mentioned  in  the  as- 
signment of  error  which  the  court  held  to  be 
competent 

[6]  The  refusal  of  the  written  request  to 
charge  was  not  error,  because,  under  the  pro- 
visions of  section  3651  of  the  Civil  Code  of 
1910,  the  right  of  ownership  in  the  increase 
of  animals  follows  the  title  to  the  mother; 
and  the  mere  fact  that  the  defendant  in  fi. 
fa.  might  have  paid  the  foaling  fee  or  fed 
the  colts,  could  not  give  him  title,  unless 
there  was  an  express  contract  to  this  effect 
This  conduct  on  the  part  of  the  defendant  in 
fl.  fa.  would  only  have  created  an  indebted- 
ness to  him  on  the  part  of  the  claimant 
But  even  if  this  were  not  true,  the  refusal 
of  the  court  to  charge  as  requested  cannot 
be  reviewed  by  exceptions  pendente  lite.  Er- 
ror should  have  been  assigned  in  the  motion 
for  a  new  trial. 

Judgment  affirmed. 

(11  6a.  App.  161) 

HARPER  et  al.  ▼.  PEEPLES.     (No.  8,966.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Erbob  (|  773*)— Briefs— Fil- 
ing. 

As  repeatedly  held  by  the  Supreme  Court 
of  this  state  and  this  court,  the  failure  of 
counsel  to  observe  the  rules  Of  the  court  ap- 
plicable to  furnishing  and  filing  briefs  la  not 
cause  for  dismissal  of  the  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3104,  8108-8110;  Dec. 
Dig.  §  773.*] 

2.  Bills  and  Notes  (H  462,  467,  210*)— Iw- 
dobsement— Actions— Pleading. 

Where  a  promissory  note  made  payable 
to  the  Merchants'  &  Farmers'  Bank  or  bearer 
is  sued  by  the  holder  thereof,  it  is  unnecessary 
to  allege  where  the  Merchants'  &  Farmers* 
Bank  was  located,  or  what  particular  Mer- 
chants' &  Farmers'  Bank  was  referred  to  as 


the  payee  of  the  note,  although  there  may  be 
a  number  of  banks  known  as  the  Merchants* 
&  Farmers'  Bank.  Nor  is  it  necessary  to  al- 
lege when  and  where  the  holder  of  the  note 
purchased  it  from  the  bank,  or  the  amount 
and  value  paid  for  the  note.  "The  holder  of 
a  note  is  presumed  to  be  such  bona  fide  and 
for  value."  Civil  Code  1910,  f  4288.  Neither 
is  it  necessary  to  allege  and  prove  the  indorse- 
ment or  assignment  of  a  negotiable  note,  when 
the  same  is  sued  on  by  the  holder  thereof, 
unless  the  indorsement  or  assignment  is  de- 
nied on  oath.  Civil  Code  1910,  f  4290.  In 
the  present  case  where  the  note  is  payable  to 
a  named  payee  or  bearer,  no  indorsement  or 
assignment  was  necessary  to  pass  the  title. 

[Ed.  Note.— For  other  cases,  see  Bill*  and 
Notes,  Cent.  Dig.  §§  1444,  1445,  1461,  1464- 
1466.  1480-1488,  1490,  424,  425;  Dec  Dig. 
f{  462,  467,  210.*] 

Error  from  Oity  Court  of  Nashville;  W. 
D.  Buie,  Judge. 

Action  by  T.  M.  Peeples  against  J.  J.  Har- 
per and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

T.  M.  Peeples  sued  E.  6.  Solomons  and 
J.  J.  Harper  as  makers  for  the  amount  of 
a  promissory  note  payable  to  the  Merchants* 
ft  Farmers'  Bank  or  bearer  (a  copy  of  which 
was  attached  to  the  petition),  alleging  that 
the  note  was  his  property.  The  defendants 
demurred  as  follows:  (1)  The  petition  does 
not  state  where  the  Merchants'  ft  Farmers* 
Bank  is  located,  or  to  which  particular  Mer- 
chants' ft  Farmers'  Bank  it  refers.  (2)  The 
petition  does  not  state  when  and  where  the 
plaintiff  purchased  the  note  from  the  bank, 
or  the  amount  and  value  paid  for  it,  if  any. 
It  does  not  affirmatively  appear  that  the 
plaintiff  purchased  the  note  sued  upon  for 
value  before  maturity  and  without  notice  of 
the  defense.  (3)  It  does  not  affirmatively 
appear  that  the  plaintiff  had  the  title  and 
was  the  owner  of  the  note  at  the  time  it 
was  sued  upon,  and  is  now  the  owner.  The 
court  overruled  the  demurrer,  and  the  de- 
fendant excepted. 

When  the  case  was  called  in  this  court,  a 
motion  was  made  to  dismiss  the  writ  of  er- 
ror because  counsel  for  the  plaintiff  in  er- 
ror had  not  served  counsel  for  the  defend- 
ant in  error  with  a  copy  of  his  brief  or 
written  argument  as  required  by  rule  of  this 
court  (Civil  Code  of  1910,  §  6339). 

H.  J.  Quincey,  of  Odlla,  Hendricks  ft 
Christian,  of  Nashville,  and  Walter  M.  Rog- 
ers, of  Ocilla,  for  plaintiffs  in  error.  J.  A. 
Alexander  and  W.  G.  Harrison,  both  of 
Nashville,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  affirmed. 
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(91  S.  C.  485) 

STATE  v.  TU.BNAGB. 

(Supreme  Court  of  South  Carolina.    May  28, 

1912.) 

Gband  Juby   (f  8*)— Jubt   (|  62*)— Draw- 
ing— Illegality  op  Jury. 

Where  one  of  the  jury  commissioners  who 
prepared  the  jury  list  and  assisted  in  drawing 
the  grand  jury  was  the  father  of  the  deceased 
for  whose  murder  an  indictment  was  found 
against  one  other  than  the  defendant,  the  ar- 
ray, while  not  legally  drawn  as  against  the 
one  accused  of  homicide,  is  legal  as  to  defend- 
ant, who  was  accused  of  an  offense  wholly  un- 
connected with  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury. 
Cent.  Dig.  §*  16-20;  Dec.  big.  §  8;*  Jury, 
Cent.  Dig.  §§  273-275;   Dec.  Dig.  §  62.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Marlboro  County;  John  S.  Wilson, 
Judge. 

'To  be  officially  reported." 

Sidney  Turnage  was  indicted  for  assault 
and  battery  with  intent  to  kill.  From  an 
order  overruling  a  challenge  to  the  array  of 
grand  and  petit  jurors,  and  a  motion  to  quash 
the  indictment,  he  appeals.  Appeal  dismiss- 
ed, and  case  remanded. 

Townsend  &  Rogers  and  J.  J.  Evans,  all 
of  Bennettsville,  for  appellant.  J.  Monroe 
Spears,  of  Darlington,  for  the  State. 

&ARY,  C.  J.  This  is  an  appeal  from  an 
order  refusing  to  sustain  the  challenge  to 
the  array  of  grand  and  petit  jurors. 

The  facts  are  thus  stated  in  the  record: 

"This  is  an  Jndictment  against  the  defend- 
ant, charging  him  with  assault  and  battery 
with  intent  to  kill;  the  Indictment  being  in 
the  usual  form.  Upon  the  call  of  the  case 
the  defendant  filed  a  challenge  to  the  array 
of  grand  and  petit  jurors  in  regular  form  up- 
on the  grounds  set  forth  in  the  order  of  the 
circuit  judge,  which  is  as  follows: 

44  The  defendant  in  the  above-entitled  case 
has  formally  filed  a  challenge  to  the  array 
of  grand  jurors,  which  found  the  true  bill 
In  this  case,  and  also  to  the  array  of  petit 
jurors  in  attendance  upon  this  court,  upon 
the  ground  that  the  said  grand  jury  and 
petit  jury  were  drawn  by  the  jury  commis- 
sioners of  Marlboro  county  from  a  jury  box 
prepared  by  the  said  jury  commissioners, 
and  that  N.  B.  Rogers,  county  treasurer  for 
Marlboro  county,  and  ex  officio  a  jury  com- 
missioner, had  actively  participated  in  pre- 
paring and  placing  the  names  in  the  said 
jury  box  and  in  drawing  the  said  grand  jury 
and  petit  jury  therefrom,  and  that  the  said 
N.  B.  Rogers  was  the  father  of  Guy  Rogers, 
who  was  alleged  to  have  been  killed  by  one 
Joe  Malloy  in  1910,  and  had  been  indicted 
therefor,  and  the  case  against  whom  would 
necessarily  be  submitted  to  said  grand  jury, 
and  to  a  panel  drawn  from  said  petit  jury, 
and  for  that  reason  that  he,  the  said  N.  B. 
Rogers,  was  disqualified  to  act  as  a  commis- 
sioner in  preparing  said  jury  box,  or  in  draw- 


ing the  names  of  the  grand  or  petit  jury 
therefrom,  and  upon  the  further  ground  that 
in  the  case  of  State  v.  Joe  Malloy,  charged 
with  the  murder  of  said  Guy  Rogers,  and  in 
the  case  of  the  state  against  the  said  Joe 
Malloy,  charged  with  the  murder  of  one  Pren- 
tiss Moore,  this  court  had  already  quashed 
the  indictment,  in  so  far  as  those  two  cases 
were  concerned,  on  the  ground  above  stated. 
The  statements  of  fact  as  above  set  forth 
are  admitted  to  be  true  and  correct  It  is 
proper  to  note,  however,  that  the  court  in 
quashing  the  indictment  in  the  cases  against 
Joe  Malloy  sustained  the  motion  only  in  so 
far  as  those  cases  were  concerned,  and  ex- 
pressly limited  the  scope  and  effect  of  said 
orders  to  said  cases,  and  it  might  be  well  to 
inc6rporate  said  orders  in  this  recital  in 
order  that  the  question  now  made  may  be 
brought  squarely  before  the  appellate  court 
The  two  orders  are  identical,  and  following 
is  a  copy  of  one:  "State  of  South  Carolina, 
Marlboro  County.  (In  General  Sessions.) 
State  v.  Joe  Malloy,  charged  with  the  mur- 
der of  Prentiss  Moore.  On  motion  of  Steven- 
son, Stevenson,  and  Prince,  it  is  ordered  that 
the  indictment  be  quashed,  on  the  ground 
that  the  grand  jury  finding  the  bill  was 
drawn  by  a  board  of  jury  commissioners,  one 
of  whom  was  an  active  prosecutor,  and  em- 
ployed counsel  in  this  case,  and  his  connec- 
tion therewith  invalidates  the  same,  in  so 
far  as  thisi  case  is  concerned,  but  it  does 
not  affect  the  acts  of  the  grand  jury,  or  the 
jury  in  other  cases  not  connected  therewith. 
John  S.  Wilson,  Presiding  Judge.  March  13, 
1912."  The  motion  now  made  in  this  case 
now  brings  in  question  the  correctness  of 
that  order  in  continuing  said  jurors  in  office 
after  having  quashed  the  indictments  in 
those  particular  cases  upon  the  ground  stat- 
ed. The  situation  is  anomalous  and  unusual. 
The  reason  for  quashing  the  indictment  in 
the  Malloy  Case  is  apparent,  but  the  same 
reason  does  not  appear  to  affect  any  other 
case.  It  is  urged  in  argument  that  the  jury 
box  and  jurors  having  been  once  shown  to 
be  tainted,  or  even  clouded  by  a  suspicion 
of  taint  their  creation  and  validity  is  gone. 
This  argument  is  Ingenious  and  has  apparent 
force,  but  is  not  convincing  to  the  court 
The  state  has  already  announced  its  purpose 
to  appeal  from  the  order  granted  in  the  Mai-  ' 
loy  Case,  and  this  case  will  likewise  prob- 
ably be  taken  to  the  Supreme  Court,  and  for 
this  reason  the  facts  have  been  carefully 
stated  and  incorporated  herein,  in  order  that 
the  Supreme  Court  may  settle  this  vexed 
question.  This  motion  is  refused.  [Signed] 
John  S.  Wilson,  Presiding  Judge.  Bennetts- 
ville, S.  C,  March  14,  1912/  " 

The  defendant  appealed  from  said  order, 
and  the  practical  question  presented  by  the 
exceptions  is  whether  the  defendant  Sidney 
Turnage,  had  the  same  right  as  Joe  Malloy 
to  challenge  the  array  of  grand  and  petit 
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Jurors  on  the  ground  that  N.  B.  Rogers,  one 
of  the  jury  commissioners,  was  disqualified 
by  reason  of  the  relationship  between  him 
and  Guy  Rogers  who  was  killed,  although 
this  defendant  had  no  participation  what- 
ever in  the  killing  of  Guy  Rogers  or  Pren- 
tiss Moorer 

There  was  certainly  no  moral  wrong  in 
merely  assisting  in.  the  said  drawing;  and 
in  the  case  of  the  State  v.  Malloy  it  was 
conceded  that  there  was  no  ground  on  which 
to  base  a  charge  of  any  actual  wrongdoing 
on  the  part  of  the  jury  commissioners.  In 
the  order  of  his  honor,  Judge  Wilson,  he 
says:  "It  is  urged  in  argument  that  the  jury 
box  and  jurors  having  been  once  shown  to 
be  tainted,  or  even  clouded  by  a  suspicion 
of  taint,  their  creation  and  validity  is  gone." 
The  indictment  against  Malloy  was  not 
quashed  on  the  ground  that  the  Jury  com- 
missioner N.  B.  Rogers  was  guilty  of  any 
moral  or  intentional  wrong  in  the  drawing 
of  the  jurors,  but  solely  on  account  of  the 
relationship  between  him  and  Guy  Rogers. 
The  contention  of  the  appellant  "that  the 
jury  box  and  jurors  had  been  once  shown 
to  be  tainted"  is  without  foundation;  and 
as  N.  B.  Rogers  was  not  related  to  the  party, 
upon  whom  this  defendant  is  alleged  to  have 
committed  the  assault  and  battery  with  in- 
tent to  kill,  we  are  unable  to  discover  any 
reason  why  he  should  be  allowed  to  chal- 
lenge the  array  of  grand  and  petit  jurors. 

Appeal  dismissed. 

WOODS,  HYDRICK,  WATTS,  and  FRA- 
SER,  JJ.,  concur. 

GARY,  C.  J.  Let  the  remittitur  be  sent 
down  at  once. 


(91  S.  C.  344) 

PARRIS  v.  CAROLINA  MUT.  TIRE 

INS.  CO. 

WETMORE  v.  SHUMAN. 

(Supreme  Court  of  South  Carolina.     May  1, 

1912.) 

1.  Insurance    (§  70*)— Mutual   Insurance 
Company— Effect  of  Receivership. 

The  obligations  of  a  mutual  fire  insurance 
company,  as  well  as  those  of  its  members,  be- 
came fixed  when  it  went  into  the  hands  of  a 
receiver;  the  court's  action  in  taking  charge 
of  the  company  through  a  receiver  being  to 
enforce  such  obligations  and  adjust  the  equi- 
ties between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  93;   Dec.  Dig.  §  70.*] 

2.  Insurance    (§  70*)— Mutual   Insurance 
Company— Premiums— Liens. 

Civ.  Code  1902,  f  1916,  gives  mutual  in- 
surance companies  a  lien  on  the  buildings,  etc., 
insured  to  the  amount  of  the  premium  notes 
or  liability  of  the  assured;  but  Act  Feb.  23, 
1910  (27  St  at  Large,  p.  695),  provides  that 
any  fire  insurance  company,  claiming  a  lien  up- 
on the  property  insured  for  the  premiums, 
shall,  upon  an  action  being  brought  upon  the 
lien,  or  to  collect  the  premium,  establish  that 
protection  has  been  had  by  the  insured,  and 


that  the  company  was  solvent  during  the  period 
of  insurance.  Held  that,  since  the  act  of  1910 
would  be  unconstitutional,  as  impairing  a  con- 
tractual obligation,  if  it  purported  to  deprive 
an  insolvent  mutual  insurance  company  of  the 
right  to  enforce  its  liens  to  secure  payment  of 
the  premiums  for  the  benefit  of  the  members 
suffering  loss,  it  will  not  be  construed  as  re- 
troactive, so  as  to  require  a  mutual  company, 
which  went  into  the  hands  of  a  receiver  in 
1908,  to  show  that  it  was  solvent  during  the 

Eeriod  of  insurance,  in  order  to  enforce  its 
en  for  premiums. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  93;    Dec.  Dig.  §  70.*] 

3.  Statutes  (§  263*) —Construction  — Re- 
troactive Construction.    . 

A  statute  should  not  be  construed  retro- 
actively, unless  such  construction  is  required 
by  the  express  language  of  the  statute,  or  by 
necessary  implication. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  344,  349;   Dec.  Dig.  |  263.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  Ernest  Gary,  Judge 

"To  be  officially  reported." 

In  the  matter  of  J.  H.  Parris  against  the 
Carolina  Mutual  Fire  Insurance  Company. 
Action  by  S.  M.  Wetmore,  receiver,  against 
M.  H.  Shuman.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Warren  &  Warren,  of  Hampton,  for  ap- 
pellant. J.  W.  Nash,  of  Spartanburg,  for  re- 
spondent 

WOODS,  J.  In  this  action,  brought  by 
the  plaintiff  as  receiver  of  Carolina  Mutual 
Fire  Insurance  Company,  the  allegations  of 
the  complaint  are  that  assessments  were 
duly  levied  on  the  members  of  the  com- 
pany; that  the  defendant,  one  of  the  mem- 
bers, refused  to  pay  his  assessments  of  $28.67 
and  $21.33 ;  and  that,  under  section  1916  of 
the  Civil  Code,  a  lien  exists  on  the  property 
insured  and  the  land  on  which  it  Is  sit- 
uated, to  secure  the  payment  of  the  assess- 
ments. The  defendant  demurred  to  the  com- 
plaint, on  the  ground  that  it  failed  to  state 
a  cause  of  action,  in  that:  "(1)  The  com- 
plaint does  not  allege  that  the  said  insur- 
ance company  is  and  was  solvent  during  the 
period  of  Insurance  covered  by  the  policy 
covered  in  the  complaint.  (2)  That  the  com- 
plaint does  not  allege  that  protection  had 
been  had  by  the  insured  during  the  period 
of  insurance  alleged  in  the  complaint  (3) 
That  it  appears  upon  the  face  of  the  com- 
plaint that  the  said  insurance  company  was 
and  is  insolvent"  To  sustain  the  demurrer, 
the  defendant  relies  on  the  statute,  enacted 
February  23,  1910  (27  Stat  695),  which 
provides:  "That  any  fire  insurance  company 
doing  business  in  this  state,  claiming  a  lien 
upon  the  property  insured  for  the  premium 
for  such  insurance,  shall,  upon  an  action  be- 
ing brought  upon  such  lien,  or  to  collect 
such  premium,  establish  that  protection  had 
been  had  by  the  insured  and  that  such 
company  during  the  period  of  insurance 
was  solvent" 
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[1]  The  Carolina  Mutual  Fire  Insurance 
Company  went  into  the  hands  of  a  receiver  in 
1908.  All  the  obligations  of  the  company  and 
of  its  members  then  became  fixed;  the  act  of 
the  court  in  taking  charge  of  it  through  a  re- 
ceiver being  for  the  purpose  of  enforcing 
these  obligations  and  adjusting  all  the  equi- 
ties of  the  parties.  Wetmore  v.  Scalf,  85  S. 
C.  285,  67  S.  E.  298.  The  demurrer  depends 
on  the  proposition  that  the  General  Assem- 
bly, by  an  act  passed  more  than  a  year  aft- 
erwards, changed  the  legal  relations  and  the 
rights  of  the  parties. 

[2)  We  think  it  perfectly  clear  that  the 
statute  has  no  application.  Mutual  insur- 
ance companies  have  no  capital  stock  and  no 
funds,  except  such  as  are  collected  on  as- 
sessments to  be  immediately  paid  out.  The 
members  assume  contractual  obligations  to 
each  other;  and  when  one  member  suffers 
a  loss  by  fire,  and  an  assessment  is  duly 
made,  the  obligation  becomes  fixed,  and  can- 
not be  removed  without  a  violation  of  the 
obligation  of  contract.  The  law  under  which 
the  Carolina  Mutual  Fire  Insurance  Com- 
pany did  business,  and  which  was  a  part  of 
the  obligation  of  the  contract  assumed  by  the 
defendant,  was  that  he  should  pay  the  as- 
sessments duly  levied;  and  that  the  com- 
pany should  have  a  lien  on  his  property  for 
such  assessment  If  the  act  purported  to 
deprive  the  company  of  the  right  to  collect 
assessments,  or  of  the  lien  to  secure  pay- 
ment for  the  benefit  of  those  who  had  suf- 
fered loss,  it  would  be  unconstitutional  as 
impairing  the  obligation  of  a  contract  In 
Hawthorne  v.  Calef,  2  Wall.  10,  17  L.  Ed. 
776,  the  Supreme  Court  of  the  United  States 
held:  "A  state  act  repealing  the  individual 
liability  clause  of  the  charter  of  a  corpora- 
tion is,  as  to  debts  contracted  before  the 
repeal,  a  law  impairing  the  obligations  of 
the  contracts,  within  the  Constitution  of  the 
United  States,  and  void."  Some  courts 
have  held  that  the  obligation  of  a  contract 
is  not  impaired  by  a  statute  which  purports 
to  destroy  the  lien  acquired  under  a  previous 
statute,  on  the  faith  of  which  the  contract 
was  made  and  the  service  rendered.  But 
such  a  doctrine  we  think  opposed  to  reason 
and  the  great  weight  of  authority.  Pacific 
Steamship  Co.  v.  Joliffe,  2  Wall.  450,  17  L. 
Ed.  805;  Merchants'  Bank  v.  Ballou,  98  Va. 
112,  32  S.  E.  481,  44  L.  R.  A.  306,  81  Am.  St. 
Rep.  715;  Waters  v.  Manufacturing  Co.,  106 
Ga.  592,  32  S.  E.  636,  71  Am.  St.  Rep.  281 ; 
Buser  v.  Shepard,  107  Ind.  417,  8  N.  E.  280 ; 
Weaver  v.  Sells,  10  Kan.  609 ;  Craig  v.  Herz- 
man,  9  N.  D.  140,  81  N.  W.  288. 

The  act  does  not  purport  to  destroy  the 
obligations  assumed  and  the  rights  acquired 
by  the  members,  of  fire  insurance  companies, 
but  it  very  materially  changes  them;  for 
surely  it  would  be  difficult  to  prove  as  an 
affirmative  fact  the  solvency  of  a  corpora- 
tion,  which  must  almost  always  have  un- 


discharged obligations,  and  which  has  no 
capital,  except  the  liability  of  its  members 
to  pay  assessments,  and  to  prove,  further, 
that  the  member  sued  for  his  assessment 
would  have  been  paid,  had  he  Incurred  loss. 

[3]  It  seems,  therefore,  very  doubtful 
whether  the  General  Assembly  could  have 
made  such  a  statute  retroactive  in  its  ap- 
plication. The  statute  contained  no  indica- 
tion that  it  was  to  have  retroactive  effect; 
and  the  rule  is  familiar  that  such  a  con- 
struction should  not  be  given,  unless  it  is 
required  by  the  express  words  of  the  statute, 
or  must  necessarily  be  implied  from  the 
language  used.  The  rule  applies  with  pe- 
culiar force  in  this  case,  where  the  rights 
of  interested  parties  are  so  materially  af- 
fected by  the  change  in  the  statute.  It  has 
been  strongly  argued  that  the  statute  was 
not  intended  to  apply  to  mutual  fire  insur- 
ance companies;  but  upon  that  question  wo 
express  no  opinion. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 
• 

GARY,  C.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur.  FRASER,  J.,  concurs  in  the 
result 


(169  N.  C.  382> 

HERRING  et   al.  v.  CUMBERLAND  LUM- 
BER CO.  et  al. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Contracts  (I  137*)— Effect  of  Pabtial 
Illegality— Pabties  Not  in  Pari  Delicto. 

Plaintiff  contracted  to  sell  standing  timber 
to  a  company  for  which  it  agreed  to  pay  a  stat- 
ed price  less  than  it  was  reasonably  worth, 
and  also  to  construct  a  railroad  at  a  location 
beneficial  to  plaintiff's  land  to  be  completed  by 
a  certain  time  on  penalty  of  10  per  cent  of 
the  price  paid  and  2%  per  cent  thereon  for 
each  year  of  default  not  exceeding  five  years, 
and  the  purchaser  afterwards  conveyed  to  a 
lumber  company  "the  timber  and  tree  rights, 
property  rights,  and  easements"  acquired  under 
plaintiffs  deed  to  it  Both  companies  failed 
to  construct  the  railroad  and,  in  an  action  for 
the  penalty,  contended  that  its  construction 
was  not  within  their  charter  powers  and  was 
expressly  prohibited  by  statute.  Held,  that 
the  plaintiff  was  not  in  pari  delicto,  since  re- 
lief could  be  given  without  enforcing  the  al- 
leged illegal  part  of  the  contract  on  the  ground 
of  a  promise  created  by  law  to  repay  money  of 
the  plaintiff  unjustly  retained. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |§  701-712;  Dec.  Dig.  §  137.*] 

2.  Railroads  (8  46*)— Legality  of  Contract 
— Admissibility  of  Evidence. 

In  an  action  to  recover  a  penalty  provided 
by  contract  for  defendant's  failure  to  construct 
a  railroad  at  or  near  plaintiff's  land,  where 
the  complaint  stated  factB  sufficient  to  author- 
ize judgment  for  plaintiff  for  the  difference 
between  what  he  received  from  defendant  for 
timber  sold  and  its  true  value,  evidence  that 
defendant  purchased  the  timber  at  a  greatly 
reduced  price  because  of  his  promise  to  con- 
struct the  railroad  was  admissible. 

[Ed.   Note.— For  other  cases,,  see   Railroads, 
Cent.  Dig.  §  105 ;    Dec.  Dig.  §  46.*] 
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3.  Pleading  (|  72*)  —  Complaint  —  Pbayzb 
fob  Relief. 

The  form  of  the  prayer  for  judgment  ii 
not  material,  as  it  is  the  facts  alleged  that 
determine  the  nature  of  the  relief  to  be  grant- 
ed; and  plaintiff  can  unite  two  causes  of  ac- 
tion relating  to  the  same  transaction  and  hare 
alternative  relief  by  judgment  upon  either  one 
or  the  other  causes  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  8§  143,  144;   Dec  Dig.  §  72.*] 

Appeal  from  Superior  Court,  Sampson 
County;  G.  W.  Ward,  Judge. 

Action  by  A.  R.  Herring  and  others  against 
the  Cumberland  Lumber  Company  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tiffs appeal.    New  trial. 

Geo.  E.  Butler,  for  appellants.  Stevens, 
Beasley  &  Weeks,  for  appellees. 

WALKER,  J.  This  action  was  brought 
to  recover  the  amount  of  a  penalty  imposed 
by  a  contract  between  the  plaintiff  and  the 
Wallace  Manufacturing  Company  for  fail- 
ure to  comply  with  one  of  its  stipulations. 
The  question  involved  arose  upon  the  follow- 
ing facts:  Plaintiff  and  certain  other  neigh- 
boring landowners  agreed  to  sell  the  tim- 
ber on  their  lands  to  the  said  company  for 
a  stated  price,  and  defendant  agreed  to  pay 
the  price  and  also  to  construct  a  standard 
gauge  railroad  from  Delway  to  Wallace,  and 
to  complete  the  same  for  use  and  transpor-. 
tatlon  on  or  before  March  15,  1908,  and,  upon 
failure  to  do  so,  it  is  provided  by  the  con- 
tract that  the  Wallace  Manufacturing  Com- 
pany shall  forfeit  and  pay  to  the  said  land- 
owners, as  a  penalty,  an  amount  equal  to  10 
per  cent,  of  the  price  paid  for  the  timber, 
and  2%  per  cent,  on  said  price  for  each  ad- 
ditional year  of  its  default  during  the  next 
five  years,  making  22%  per  cent  in  all  if  the 
default  should  continue  as  long  as  five  years 
after  March  15,  1908.  The  parties  conveyed 
the  timber  by  deeds  to  the  Wallace  Com- 
pany, coupled  with  the  right  to  cut  timber 
of  a  certain  fixed  dimension,  and  to  build 
on  the  land  roads,  tramroads,  and  railroads 
for  the  purpose  of  cutting  and  removing  the 
timber.  There  is  a  provision  in  the  deed 
that  the  trees  sold  to  the  company  shall 
not  be  removed  except  by  the  standard  gauge 
railroad.  The  Wallace  Company  conveyed 
to  the  defendant  Cumberland  Lumber  Com- 
pany "the  timber  and  tree  rights,  property 
rights,  and  easements"  acquired  under  the 
deed  of  the  plaintiff  to  it  The  standard 
gauge  railroad  has  never  been  constructed, 
and  plaintiff  sues  to  recover  the  penalty 
alleged  to  be  due  to  him  by  the  terms  of  his 
deed  to  the  Wallace  Company. 

[1]  The  defendants*  counsel  contend  that 
the  building  of  a  standard  gauge  road  is 
not  within  the  chartered  powers  and  priv- 
ileges of  the  defendants,  and  that  it  is  al- 
so expressly  forbidden  by  Revisal,  §  2598. 
We  need  not  decide  whether  or  not  this  is 
a  correct  position,  as  we  are  of  the  opinion 


with  the  plaintiff  upon  another  view  of  the 
matter.  It  appears  in  the  case  that  the 
plaintiff  and  his  neighbors,  who  joined  with 
him  in  the  agreement  to  sell  their  timber 
to  the  Wallace  Manufacturing  Company,  one 
of  the  defendants,  were  Influenced  in  fixing 
the  price  of  the  same  by  the  stipulation  of 
the  said  company  to  construct  this  road, 
and  that  they  sold  the  timber  at  much  less 
than  its  reasonable  worth  because  of  this 
agreement,  believing  that,  if  the  road  was 
built  and  put  into  operation,  the  benefit  or 
advantage  they  would  derive  therefrom 
would  compensate  them  for  the  loss  of  the 
difference  between  the  price  charged  by 
them  for  the  timber  and  the  real  value  there- 
of. This  being  so,  it  would  seem  to  be  very 
unjust  and  inequitable  that  the  defendants 
should  repudiate  their  agreement  and  rely 
on  Its  Invalidity  for  the  purpose  of  evading 
the  payment  of  a  reasonable  price  for  the 
timber;  in  other  words,  that  they  should 
be  allowed  to  keep  the  amount  of  the  differ- 
ence between  the  price  paid  for  the  timber 
and  its  true  value,  and  at  the  same  time 
refuse  to  execute  their  part  of  the  contract 
to  build  the  road,  even  upon  the  ground 
that  It  is  malum  prohibitum.  If  the  stipu- 
lation to  construct  the  road  is  invalid,  the 
plaintiff,  if  particeps  criminis,  is  not  in  pari 
delicto.  He  can  recover  the  amount  of  his 
loss  without  declaring  upon  the  alleged  il- 
legal stipulation,  and  relief  can  be  given 
without  enforcing  this  part  of  the  contract 
In  such  a  case,  the  action,  it  may  be  said, 
is  not  based  on* the  agreement  alleged  to  be 
illegal  or  invalid,  but  on  the  promise  creat- 
ed by  law  to  repay  money  of  the  plaintiff 
improperly  obtained.    9  Qyc.  p.  547. 

The  principle  governing  such  cases  is  well 
stated  in  Lester  v.  Howard  Bank,  33  Md. 
558,  3  Am.  Rep.  (Anno.  Ed.  1912)  211:  "The 
rule  of  law  is  well  settled  that  no  action 
will  lie  to  enforce  a  contract  malum  in  se, 
nor,  if  executed,  to  recover  money  paid  un- 
der it.  In  all  such  cases  the  maxims  'ex 
turpi  causa  non  oritur  actio,'  and  4in  pari 
delicto  potior  est  conditio  def endentls  et  pos- 
sidentis,' apply.  In  regard  to  contracts  not 
immoral  or  criminal  in  themselves,  but  pro- 
hibited by  statutory  law,  the  same  general 
rule  may  be  said  to  apply,  not,  however, 
universal  in  its  application,  but  subject  to 
certain  exceptions  as  binding  in  authority 
as  the  rule  itself.  Public  policy,  it  must  be 
borne  in  mind,  lies  at  the  basis  of  the  law 
in  regard  to  illegal  contracts,  and  the  rule 
is  adopted,  not  for  the  benefit  of  parties, 
but  of  the  public  It  is  evident,  therefore, 
that  cases  may  arise  even  under  contracts 
of  this  character,  in  which  the  public  in- 
terest will  be  better  promoted  by  granting 
than  by  denying  relief,  and  in  such  the  gen- 
eral rule  must  lead  to  this  policy.  Hence 
Judge  Story  admits  that  even  between  par- 
ties 'in  pari  delicto,'  relief  will  sometimes 
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be  granted  If  public  policy  demands  It  1 
Story's  Eq.  Jur.,  §§  298-300.  Other  cases  are 
to  be  found  arising  under  contracts  made 
in  violation  of  a  statute,  in  the  application 
to  which  of  the  general  rule  courts  have 
been  governed  by  the  plain  and  obvious  pur- 
poses of  the  law,  and  in  such  it  has  been  re* 
peatedly  held  that  an  action  would  lie 
against  a  party  receiving  money  under  such 
a  contract  upon  a  promise  implied  by  law 
to  refund  it.  Thus  in  Smith  v.  Bromley, 
Doug.  697,  note,  Lord  Mansfield  said:  'If 
the  act  is  in  itself  immoral,  or  a  violation  of 
the  general  laws  of  public  policy,  there  the 
party  paying  shall  not  have  this  action. 
*  *  *  But  there  are  other  laws  which 
are  calculated  for  the  protection  of  the  sub- 
ject against  oppression,  extortion,  deceit* 
etc.  If  such  laws  are  violated,  and  the  de- 
fendant takes  advantage  of  the  plaintiff's 
condition  or  situation,  there  the  plaintiff 
shall  recover.' " 

Lord  Mansfield  said  in  Browning  v.  Mor- 
ris, 2  Cowp.  790:  "It  is  very  material  that 
the  statute  itself,  by  (the  distinction  it 
makes,  has  marked  the  criminal,  for  the 
penalties' are  all  on  one  side — upon  the  of- 
fice keeper."  This  view  of  the  case  is  not 
in  conflict  with  what  was  decided  in  Ed- 
wards v.  Goldsboro,  141  N.  C.  60,  63  S.  E. 
652,  4  L.  R.  A.  (N.  S.)  589,  8  Ann.  Cas.  479, 
as  in  that  case  there  was  an  illegal  agree- 
ment which  was  contrary  to  public  policy,  if 
not  contra  bonos  mores,  and  the  action  was 
for  the  recovery  of  money  actually  paid  to 
carry  out  the  illegal  transaction,  which  was 
not  only  forbidden  by  law,  but  injurious  to 
the  public,  and  the  parties  were  in  pari  de- 
licto. In  this  case  the  defendants  have 
acquired  the  plaintiff's  timber  at  an  under- 
value, upon  a  promise  which  they  refuse  to 
perform,  and  seek  to  shelter  themselves  be- 
hind its  alleged  illegality.  There  is  noth- 
ing contravening  public  policy  in  permitting 
plaintiff  to  recover  at  least  what  he  had 
lost  by  not  receiving  a  fair  and  full  price 
for  his  property,  not  exceeding  the  amount 
named  in  the  contract  Bond  v.  Montgom- 
ery, 56  Ark.  563,  20  S.  W.  525,  35  Am.  St. 
Rep.  119;  White  v.  Franklin  Bank,  22  Pick. 
(Mass.)  181;  1  Pom.  Eq.  Jur.  §  403;  Sykes 
v.  Beadon,  L.  R.  11  Ch.  Dlv.  170;  9  Cyc.  546; 
Bishop  on  Contracts,  §  628  et  seq.;  Prescott 
v.  Norris,  32  N.  H.  101;  Parkersburg  v. 
Brown,  106  U.  S.  487,  1  Sup.  Ct.  442,  27  L. 
Ed.  238. 

The  case  of  Morville  v.  Am.  Trust  Society, 
123  Mass.  129,  25  Am.  Rep.  40,  Is  much  like 
the  one  at  bar,  and  the  court  there  said: 
'The  money  of  the  plaintiff  was  taken  and  is 
still  held  by  the  defendant  under  an  agree- 
ment   which    it    Is    contended    it    had    no 


power  to  make,  and  which,  If  it  had  pow- 
er to  make,  it  has  wholly  failed  on  its  part 
to  perform.  It  was  money  of  the  plain- 
tiff, now  in  the  possession  of  the  defend- 
ant, which  in  equity  and  good  conscience 
it  ought  now  to  pay  over,  and  which  may 
be  recovered  in  an  action  for  money  had 
and  received.  The  illegality  is  not  that 
which  arises  when  the  contract  is  in  viola- 
tion of  public  policy  or  of  sound  morals, 
and  under  which  the  law  will  give  no  aid 
to  either  party.  The  plaintiff  himself  is 
chargeable  with  no  illegal  act,  and  the  cor- 
poration is  the  only  one  at  fault  in  exceed- 
ing its  corporate  powers  by  making  the 
express  contract.  The  plaintiff  Is  not  seek- 
ing to  enforce  that  contract,  but  only  to 
recover  his  own  money  and  prevent  the  de- 
fendant from  unjustly  retaining  the  bene- 
fit of  its  own  illegal  act.  He  is  doing  noth- 
ing which  must  be  regarded  as  a  necessary 
affirmance  of  an  illegal  act." 

The  case  of  Jacques  v.  Golightly  (2  W.  Bl. 
1073)  was  an  action  to  recover  back  money 
paid  for  Insuring  lottery  tickets.  The  de- 
fendant kept  an  office  for  insurance,  con* 
trary  to  the  statute  (14  Geo.  Ill,  ch.  76).  It 
was  urged  that  the  plaintiff,  being  particeps 
crlmlnls,  and  having  knowingly  transgressed 
a  public  law,  was  not  entitled  to  relief,  but 
the  action  was  sustained  by  the  unanimous 
opinion  of  the  court.  Blackstone,  J.,  said: 
"These  lottery  acts  differ  from  the  stock- 
jobbing act  of  Geo.  II,  ch.  8,  because  there 
both  parties  are  made  criminal  and  subject 
to  penalties."  See,  also,  Tracy  v.  Talmage, 
14  N.  Y.  162,  67  Am.  Dec.  132. 

[2]  The  plaintiff  offered  to  show  that  the 
defendants  purchased  the  timber  at  a  great-  . 
ly. reduced  price  because  of  the  promise  to' 
construct  the  railroad,  which  evidence  the 
court  excluded,  and  afterwards  intimated 
that  the  plaintiff  could  not  recover,  and  com- 
pelled him  to  submit  to  a  nonsuit  We  think 
there  was  error  in  both  rulings,  and  a  new 
trial  is  ordered.  There  are  facts  stated  in 
the  complaint  sufficient,  if  established,  to  au- 
thorize a  judgment  in  favor  of  the  plaintiff 
for  the  difference  between  what  he  received 
for  the  timber  and  its  true  value. 

[3]  The  form  of  the  prayer  for  judgment 
is  not  material.  It  is  the  facts  alleged  that 
determine  the  nature  of  the  relief  to  be 
granted.  Voorhees  v.  Porter,  134  N.  O.  597, 
47  S.  E.  31,  65  L.  R.  A.  736.  The  plaintiff 
can  unite  two  causes  of  action  relating  to 
the  same  transaction  and  have  alternative 
relief;  that  is,  a  judgment  upon  either  one 
or  the  other  of  the  causes. 

New  trial. 

HOKB,  J.,  concurs  in  result 


10U 


74  SOUTHEASTERN  REPORTER 


<N.a 


(159  N.  C.  470) 

STATE  t.  DUNN. 

(Supreme  Court  of  North  Carolina.     May  28, 

1012.) 

1.  Habeas  Corpus  (§§  4,  27*)— When  Remedy 
Lies. 

Habeas  corpus  lies  to  discharge  a  prisoner 
held  under  a  sentence  shown  by  the  record  to 
have  been  imposed  by  a  court  having  no  ju- 
risdiction, but  the  writ  cannot  be  used  in  the 
nature  of  a  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  §§  4,  22 ;  Dec.  Dig.  §§  4, 27.*] 

2.  Habeas  Cobpus  (5  32*)— When  Remedy 
Lie& 

A  superior  court  could  not  discharge  a 
prisoner  on  habeas  corpus  from  a  conviction 
on  the  ground  that  he  was  convicted  upon  evi- 
dence illegal  because  authorized  by  a  statute 
claimed  to  be  unconstitutional,  especially  where 
the  conviction  has  been  affirmed  on  appeal  to 
the  Supreme  Court. 

[Ed.  Note.— For  other  caseB,  see  Habeas 
Corpus,  Cent  Dig.  §  29;   Dec.  Dig.  §  32.*] 

8.  Habeas  Cobpus  (§  4*)— Scope  of  Remedy. 
When  a  federal  question  arises  in  a  crim- 
inal case,  it  must  be  presented  by  exception 
at  the  trial  on  the  merits  and  cannot  be  pre- 
sented by  habeas  corpus  after  final  determina- 
tion of  the  case  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  §  4;   Dec  Dig.  f  4.*] 

Certiorari  to  the  Superior  Court,  Cumber- 
land County ;  Peebles,  Judge. 

Habeas  corpus  proceeding  'by  John  Dunn. 
From  a  judgment  refusing  to  discharge  him, 
petitioner  brings  certiorari.    Affirmed. 

The  Attorney  General  and  T.  H.  Calvert, 
for  the  State.  R.  W.  Winston  and  E.  G.  Da- 
vis, for  defendant 

CLARK,  C.  J.  [1,2]  The  defendant  was 
convicted  upon  an  indictment,  in  the  usual 
form,  for  illegal  sale  of  intoxicating  liquors. 
On  appeal  to  this  court,  the  judgment  was 
affirmed.  The  defendant  then  sued  out  a 
writ  of  habeas  corpus  before  a  judge  of  the 
superior  court  alleging  that  the  conviction 
had  been  obtained  upon  illegal  evidence. 
The  judge  refused  to  discharge  the  prisoner 
whereupon  he  appealed  to  this  court.  After- 
wards, in  deference  to  the  decision  in  Re 
Holley,  154  N.  C.  164,  69  S.  E.  872,  he  with- 
drew said  appeal  and  applied  to  this  court 
for  a  writ  of  certiorari.  This  was  granted, 
and  the  question  now  presented  is  whether 
there  was  error  in  refusing  to  discharge  the 
petitioner  upon  habeas  corpus. 

It  is  true  that,  when  it  appears  upon  the 
Inspection  of  the  record  itself  that  the  court 
imposing  the  sentence  was  without  jurisdic- 
tion, the  prisoner  can  be  discharged  upon 
habeas  corpus  upon  the  ground  that  the 
judgment  is  void,  but  the  writ  cannot  be  used 
in  the  nature  of  a  writ  of  error.  If  the  peti- 
tioner is  in  custody  by  virtue  of  the  judg- 
ment of  a  competent  court,  the  statute  for- 
bids the  writ  to  be  issued.  Rev.  1822  (2); 
State  v.  Webb,  165  N.  C.  426,  70  S.  E.  1064 ; 
Howie  v.  Spittle,  156  N.  C.  180,  72  S.  E.  207 ; 
Bedford  v.  Emerson,  143  N.  C.  536,  55  S.  E. 


969,  10  L.  R.  A.  (N.  S.)  362.  The  remedy  i» 
by  appeal  from  the  original  judgment  In 
this  case  the  indictment  and  judgment  are 
in  every  respect  regular  upon  their  face. 
The  court  below  could  not  go  behind  the  rec- 
ord and  find  that  the  defendant  was  convict- 
ed upon  evidence  which  was  illegal  because 
authorized  by  an  alleged  unconstitutional 
statute.  This  would  be  for  one  superior 
court  judge  to  examine  into  the  proceedings 
before  another  judge,  upon  parol  evidence, 
and  review  his  action.  Besides,  in  this  case 
the  defendant  had  appealed  to  this  court 
which  had  adjudged  no  error,  and  this  pro- 
ceeding is  in  effect  an  attempt  to  procure  a 
rehearing  of  the  cause  upon  a  habeas  corpus 
before  another  judge  of  the  superior  court 

[3]  The  point  is  not  before  us  for  the  rea- 
sons above  given,  but  we  may  say  that  the 
statute  thus  irregularly  attempted  to  be  called 
in  question  was  passed  upon  and  construed 
In  State  v.  Mclntyre,  139  N.  C.  599,  52  S.  E„ 
63,  and,  as  there  construed,  no  federal  ques- 
tion can  arise  in  regard  to  it  When  a  fed- 
eral question  arises,  it  must  be  presented  by 
an  exception  taken  at  the  trial  upon  the  mer- 
its and  be  reviewed  on  the  appeal  in  that 
case.  It  could  not  be  presented  in  this  ir- 
regular method. 

The  judgment  in  refusing  to  discharge  the 
prisoner  is  affirmed. 

B==aBa  (159  N.  C.  160) 

WHITFORD  v.  BOARD  OF  COM'RS  OF 
CRAVEN  COUNTY. 

(Supreme  Court  of  North  Carolina.     May  28, 

1912.) 

1.  Civil  Rights  (|  9*)— Discrimination  as- 
to  Schools— County  Fabm-Llfe  School* 
■"•Statutes 

Pub.  Laws  1911,  c  84,  providing  that 
there  shall  not  be  more  than  one  farm-life 
school  In  any  county,  means  that  there  shall  not 
be  more  than  one  school  for  the  instruction  of 
both  races,  In  separate  buildings,  with  equal 
facilities,  and  the  having  of  two  or  more  build- 
ings for  the  purpose  of  racial  separation  does 
not  constitute  two  legally  distinct  schools;  so> 
that  the  act;  so  construed,  does  not  deprive  the 
local  authorities  of  the  power  to  provide  equal: 
facilities  for  the  two  races. 

[Ed.  Note.— For  other  cases,  see  Civil  Rights, 
Cent  Dig.  |  6;   Dec.  Dig.  §  9.*] 

2.  Constitutional  Law  (§  48*)— Statutes — 
Validity— Presumptions. 

The  court  may  not  declare  a  statute  void, 
unless  it  is  clearly  so  beyond  any  reasonable 
doubt;  and  there  is  always  a  strong  presump- 
tion in  favor  of  the  validity  of  a  statute,  which 
must  be  overcome  by  some  convincing  reason 
to  induce  the  court  to  declare  it  void. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  46;   Dec  Dig.  $  4a* J 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Wbedbee,  Judge. 

Action  by  G.  A.  Whitford  against  the 
Board  of  Commissioners  of  Craven  County. 
From  a  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals.  Affirmed. 

R.  A.  Nunn,  for  appellant  E.  Bf.  Green, 
for  appellee. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes. 
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WALKER,  J.  This  action  was  brought  to 
restrain  the  collection  of  a  tax  and  the  issue 
of  bonds  by  the  county  of  Craven  and  town- 
ship No.  1  in  the  said  county.  The  tax  was 
levied  and  the  bonds  are  proposed  to  be  is- 
sued for  the  establishment,  support,  and 
maintenance  of  a  county  farm-life  school  in 
the  county  and  township,  under  and  by  vir- 
tue of  Public  Laws  of  1911,  c.  84,  the  provi- 
sions of  which  have  been  fully  complied 
with.  Elections  were  duly  held  in  the  county 
and  township;  and  by  a  majority  of  the 
qualified  voters  the  levy  of  a  tax  of  $2,500 
and  the  issue  of  bonds  by  the  county  to  the 
par  value  of  $5,000,  and  by  the  township  to 
the  amount  of  $10,000,  was  authorized  for 
the  purposes  mentioned  in  the  statute.  These 
and  other  facts,  not  necessary  to  be  stated, 
were  alleged  in  the  complaint,  to  which. the 
defendants  demurred.  His  honor,  Judge 
Whedbee,  sustained  the  demurrer,  and  the 
plaintiff  appealed. 

[1]  The  plaintiff  attacks  the  validity  of 
the  tax  levy  and  the  bonds  proposed  to  be 
issued,  upon  the  ground  that  in  section  17 
of  the  act  it  is  provided  that  not  more  than 
one  farm-life  school  shall  be  established  in 
any  county,  and  by  this  prohibition  it  is  ar- 
gued that  the  local  authorities  are  deprived 
of  the  power  to  provide  equal  facilities  for 
the  -two  races;  but  we  do  not  think  this 
follows.  What  the  statute  means  is  that 
there  shall  not  be  more  than  one  school  of 
this  kind  for  the  instruction  of  both  races, 
in  separate  buildings,  with  equal  facilities. 
Having  two  or  more  buildings  for  the  pur- 
pose of  racial  separation  does  not  consti- 
tute two  legally  distinct  schools.  It  is  all 
one  school,  though  consisting  of  two  divi- 
sions, one  for  each  race.  The  plaintiff  con- 
tended that  the  principle  announced  in  Wil- 
liams v.  Bradford,  158  N.  0.  ,  73  S.  E. 

154,  applies  to  this  case;  but  we  think  the 
two  cases  are  widely  different  In  the  Wil- 
liams Case,  it  was  clear  that  provision  was 
made  for  one  race  only;  but  in  this  case  the 
statute  does  not  provide  for  each  race  ex- 
clusively, and  it  might  just  as  reasonably  be 
argued  that  the  benefit  of  the  school  was 
confined  to  the  colored  race,  as  it  can  be 
that  it  is  restricted  to  the  white  race. 

[2]  We  are  not  at  liberty  to  declare  a  leg- 
islative act  void,  as  being  unconstitutional, 
unless  it  is  clearly  so,  beyond  any  reasonable 
doubt  There  is  always  a  strong  presump- 
tion in  favor  of  the  validity  of  legislation, 
which  must  be  overcome  by  some  convincing 
reason  to  induce  a  court  to  declare  it  void. 
The  act  under  consideration  makes  no  dis- 
crimination between  the  races;  and  there 
is  no  expression  in  it  which  leads  us  to  think 
that  the  school  was  intended  for  the  ex- 
clusive benefit  of  the  one  race  or  the  other. 
In  this  respect,  the  language  of  the  act  is 
not  unlike  that  which  we  construed  in  Low- 
ery  v.  School  Trustees,  140  N.  C.  33,  52  S.  E. 


207,  favorably  to  a  provision  establishing  a 
graded  school,  in  which  Justice  Connor  said: 
"While,  in  other  acts  which  we  have  ex- 
amined, the  plural  is  used,  we  see  no  diffi- 
culty in  finding  in  the  act  a  positive  direc- 
tion to  establish  one  school,  in  which  the 
children  of  each  race  are  to  be  taught  in  sep- 
arate buildings  and  by  separate  teachers. 
The  Constitution  expressly  commands  it  to 
be  done;  this  was  well  known  to  the  drafts- 
man and  the  Legislature." 

There  was  no  error  in  sustaining  the  de- 
murrer, and  this  affirms  the  judgment 

Affirmed. 


(169  N.  c.  162) 

BOARD  OP  EDUCATION  OF  GRAHAM 
COUNTY  v.  UNION  DEVELOPMENT 

CO.  et  aL 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Quieting  Title  (§  10*)— Title  of  Plain- 
tiff—Grantor— Deed  in  Escrow. 

Until  the  condition  upon  which  a  deed  is 
placed  in  escrow  is  performed,  title  remains  in 
grantor,  and  he  may  bring  an  action  to  re- 
move a  cloud  from  the  title. 

[Ed.  "Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  §§  36-42;   Dec.  Dig.  §  10.*] 

2.  Quieting  Title  ($  10*)—  Title  to  Sus- 
tain Action. 

Plaintiff  sued  defendant  company  and  the 
individual  defendants  to  remove  a  cloud  from 
the  title  of  land  claimed  by  the  latter.  It  ap- 
peared that  plaintiff  had  executed  a  deed  for 
the  land  in  controversy  to  defendant  company, 
and  placed  it  in  escrow  to  be  delivered  when 
the  company  had  executed  a  deed  to  plaintiff 
for  an  acre  of  land  for  a  school  site,  to  be 
selected  by  plaintiff,  and  that  such  site  had 
not  been  selected  nor  the  deed  therefor  exe- 
cuted by  the  company  at  the  time  of  trial. 
The  court  ruled  that  plaintiff,  having  executed 
the  deed,  had  no  title  to  authorize  it  to  main- 
tain the  action.  Held  that,  since  grantor  and 
grantee  and  the  adverse  claimants  were  all  be- 
fore the  court,  if  the  parties  desired,  the  action 
should  have  proceeded,  especially  in  view  of 
the  equitable  nature  of  the  action,  and  the 
scope  of  the  relief  in  such  actions  having  been 
enlarged  by  Revisal  1905,  §  1589. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  36-42;   Dec  Dig.  $  10.*] 

Appeal  from  Superior  Court,  Graham  Coun- 
ty;  Lane,  Judge. 

Action  by  the  Board  of  Education  of  Gra- 
ham County  against  the  Union  Development 
Company  and  others.  From  a  judgment  of 
nonsuit,   plaintiff  appeals.     Reversed. 

Morphew  &  Phillips,  for  appellant  A.  D. 
Raby  and  Dillard  AV  Hill,  for  appellees. 

HOKE,  J.  As  we  understand  the  record, 
this  is  an  action  to  remove  a  cloud  from 
the  title  to  an  acre  of  land  held  and  claimed 
by  plaintiff  for  school  purposes,  and  arising 
by  reason  of  an  adverse  claim  made  to  said 
land  by  the  individual  defendants  B.  M.  Orr 
et  al.  During  the  progress  of  the  trial  it  ap- 
peared that  plaintiff  board  had  prepared  a 
deed  for  the  land  in  controversy  to  the  de- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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fendant,  the  Union  Development  Company, 
and  deposited  the  same  as  an  escrow  with 
Mr.  George  B.  Walker,  to  be  delivered  when 
said  company  had  executed  a  deed  to  plain- 
tiff for  one  acre  of  the  company's  land  for 
school  purposes  to  be  selected  by  the  school 
board,  and  that  this  site  had  not  been  se- 
lected nor  the  deed  therefor  made  by  the 
company  at  the  time  of  trial.  Upon  these 
facts  we  think  that  the  action  should  have 
been  allowed  to  proceed. 

[1]  It  is  very  generally  held  that,  in  case 
of  an  escrow  until  condition  performed,  the 
title  remains  in  the  grantor  and  the  ordinary 
actions  for  the  protection  of  the  property 
and  preservation  of  the  title  may  be  brought 
by  him.  County  of  Calhoun  v.  Emigrant 
Co.,  93  U.  S.  124,  23  L.  Ed.  826;  Fuller  v. 
Hollis,  57  Ala.  435;  Merchants'  Ins.  Co.  v. 
Nowlin  (Tex.)  56  S.  W.  108 ;  3  Washburne  on 
Real  Property  (5th  Ed.)  p.  321;  Hopkins  on 
Ileal  Property,  p.  135;  16  Cyc.  p.  57a  The 
case  of  Arrington  v.  Arrington,  114  N.  C. 
116,  19  S.  E.  278,  does  not  antagonize  the 
principle,  and  Craddock  v.  Barnes,  142  N.  C. 
89,  54  S.  E.  1003,  is  in  direct  recognition  of 
it  Thus  at  page  97  of  142  S.  C.,  at  page 
1006  of  54  S.  E.,  Associate  Justice  Walker 
delivering  the  opinion  says:  "It  is  therefore 
the  peitormance  of  the  condition,  and  not 
the  second  delivery,  that  gives  it  vitality  as 
a  deed  sufficient  to  pass  the  title,"  etc. 

[2]  Apart  from  this  an  action  of  this  char- 
acter is  in  the  nature  of  an  equitable  pro- 
ceeding ;  the  scope  of  the  relief  having  been 
somewhat  enlarged  and  extended  by  the  pro- 
visions of  our  statute.  Revlsal,  |  1589:  6 
Pomeroy's  Eq.  Jurisprudence,  I  724  et  seq., 
and,  even  in  case  of  conditions  performed 
pending  suit,  the  grantor  and  grantee  and 
adverse  claimants  being  all  before  the  court, 
there  seems  to  be  no  reason,  if  the  parties 
so  desire,  why  the  trial  of  the  cause  should 
not  be  proceeded  with.  There  was  error  in 
the  ruling  of  the  court,  and  this  will  be 
certified  that  the  order  of  nonsuit  be  set 
aside  and  the  issues  raised  properly  deter- 
mined. 

Error. 

(159  N.  C.  466) 

RICHARDS  v.  W.  M.  RITTER  LUMBER  OO. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

On  motion  for  rehearing.     Former  judg- 
ment reformed. 
For  former  opinion,  see  73  S.  E.  485. 

PER  CURIAM.  Upon  consideration  of  the 
opinion  and  judgment  at  last  term,  the  court 
Is  of  opinion,  as  alleged  in  the  petition  to 
rehear,  that  the  conclusion  and  judgment  at 
last  term  should  be  reformed  by  striking 
out  the  judgment  "defendant's  appeal  dis- 
missed"   and   substituting   in    lieu   thereof, 


after  the  word  "record,"  the  words  "in  both- 
appeals,  new  trial,"  as  prayed  in  the  petition 
to  rehear. 
Judgment  reformed  accordingly. 


(159  N.  C.  4S6> 


STATE  v.  AVERT, 


(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Intoxicating  Liquors  (|  219*)— Indict- 
ment—Sufficiency. 

An  indictment,  charging  that  the  defend- 
ant did  unlawfully  and  willfully  sell  spirituous* 
and  intoxicating  liquors  to  a  person  or  per- 
sons, to  the  jurors  unknown,  for  gain,  was 
sufficient  as  against  an  objection  that  it  fail- 
ed to  state  the  names  of  the  persons  to  whom 
the  sale  was  made. 

[EM.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  237-239;    Dec.  Dig.  f 

2.  Criminal  Law    (|   878*)— Verdict— Dif- 
ferent Counts. 

A  general  verdict  upon  an  indictment  con- 
taining several  counts  will  be  sustained,  if  one 
count  is  good. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  2098-2101;  Dec.  Dig.  f 
878.*] 

3.  Criminal  Law    (§  1129*)  —Appeal  and 
Error— Assignments  of  Error— Necessity. 

Exceptions  to  rulings  upon  the  evidence 
and  to  the  instructions  given  cannot  be  con- 
sidered, in  the  absence  of  assignments  of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2954-2904;  Dec,  Dig.  I 
1129.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Justice,  Judge. 

E.  L.  Avery  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  he  appeals. 
No  error. 

The  defendant  was  convicted  upon  an  in- 
dictment containing  three  counts.  The  first 
count  charges  that  the  defendant  "did  un- 
lawfully and  willfully  engage  in  the  business 
of  a  retail  liquor  dealer;"  the  second  that 
he  "did  sell  and  retail  to  a  person  or  per- 
sons unknown  a  quantity  of  spirituous  liq- 
uors by  the  small  measure,  to  wit,  by  a 
measure  less  than  a  quart,  without  having 
a  license  from  the  state  of  North  Carolina 
to  so  sell;"  and  the  third  that  he  "did  unlaw- 
fully and  willfully  sell  spirituous  and  intox- 
icating liquors  to  a  person  or  persons,  to 
the  jurors  unknown,  for  gain."  The  defend- 
ant moved  to  quash  the  bill  of  indictment, 
and  in  arrest  of  judgment,  and  excepted  to 
the  denial  of  each  motion,  and  these  motions 
are  renewed  in  this  court  There  was  a  ver- 
dict of  guilty,  and  from  the  judgment  pro- 
nounced thereon  the  defendant  appealed. 

T.  O.  Wooten  and  Murray  Allen,  for  ap- 
pellant Attorney  General  Bickett  and  T.  H. 
Calvert,  for  the  State. 

PER  CURIAM.  [1,2]  The  form  of  the 
third  count  in  the  indictment  Is  approved 
in  State  v.  Dowdy,  145  N.  C.  434,  58  S.  E. 
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1002,  and  a  general  verdict,  as  in  this  case, 
vpon  an  indictment  containing  several  counts, 
will  be  sustained,  if  one  is  good.  State  v. 
Tisdale,  61  N.  C.  220;  State  v.  Holder,  133 
N.  C.  710,  45  S.  E.  862;  State  v.  Dowdy, 
145  X.  G.  432,  58  S.  E.  1002.  The  motions 
to  quash  the  indictment  and  in  arrest  of 
Judgment  were  therefore  properly  overruled. 

[3]  There  are  several  exceptions  in  the 
xecord  to  rulings  upon  evidence,  and  to  parts 
of  his  honor's  charge,  but,  as  there  are  no 
assignments  of  error,  they  cannot  be  con- 
sidered. 

No  error. 


(159  N.  C.  166) 

ROBINSON  v.  JARRETT. 

(Supreme  Court  of  North  Carolina,    May  28, 

1912.) 

Justices  of  the  Peace  (|  47*)  —  Wife's 
Debts— Liability. 

Under  Revisal  1905,  |  2094,  which  pro- 
hibits contracts  by  a  married  woman,  except  as 
to  necessaries,  her  contract  for  necessaries 
for  the  support  of  herself  and  family  is  en- 
forceable in  a  justice  court  to  the  same  extent 
-as  if  she  were  a  feme  sole. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  184-188;  Dec.  Dig.  § 

Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Macon  Coun- 
ty ;   Webb,  Judge. 

Action  by  J.  S.  Robinson  against  Mrs.  H. 
H.  Jarrett.  From  the  judgment,  plaintiff  ap- 
peals.   New  trial  granted. 

The  following  issues  were  submitted  to  the 
jury: 

"(1)  Is  the  defendant  Indebted  to  the  plain- 
tiff?"   Answer:  "Yes." 

"(2)  If  so,  what  amount?"  Answer:  "$21.- 
31." 

Johnston  &  Home,  for  appellant.  J.  F. 
Ray  and  R.  D.  Sisk,  for  appellee. 

BROWN,  J.  This  action  was  brought  be- 
fore a  justice  of  the  peace  against  the  de- 
fendant for  the  recovery  of  $200  alleged  to 
be  for  necessaries  of  life  furnished  to  the 
•defendant  for  the  use  of  herself  and  her  im- 
mediate family.  This  is  the  only  assignment 
*>f  error.  The  defendant  offered  no  evi- 
dence. The  evidence  of  the  plaintiff  tends 
to  prove  that  the  defendant  had  brought  suit 
against  her  husband  in  October,  1909,  for 
divorce  from  bed  and  board.  At  Spring 
term,  1910,  the  defendant  amended  her  com- 
plaint, charging  adultery  upon  the  part  of 
the  husband,  and  obtained  a  judgment  for 
•divorce  a  vinculo  May  7,  1910.  This  action 
was  instituted  June  11,  1911. 

The  plaintiff's  evidence  tended  to  prove 
that  the  defendant  had  purchased  a  part  of 
the  goods,  to  wit,  $21.31,  after  the  decree  of 
divorce  was  entered.  His  honor  held  that 
the  justice  of  the  peace-  had  no  jurisdiction 


as  to  the  remainder  of  the  debt,  and  directed 
the  jury  to  enter  a  verdict  for  $21.31.  The 
plaintiff  excepted  and  appealed.  The  evi- 
dence offered  for  the  plaintiff  tended  to  prove 
that  the  entire  debt,  except  the  aforesaid 
$21.31,  for  which  the  suit  was  brought,  was 
incurred  by  the  defendant  pending  the  di- 
vorce proceedings  between  herself  and  her 
husband  for  the  necessaries  of  life  for  herself 
and  her  family,  for  food  and  clothing.  The 
evidence  also  tended  to  prove  that  for  some 
time  prior  to  the  Institution  of  the  divorce 
proceedings  the  defendant  and  her  husband 
had  not  lived  together  as  man  and  wife,  and 
that  the  defendant  had  contracted  debts  for 
the  necessaries  of  life  for  the  support  of  her- 
self and  children. 

We  are  of  opinion  that  his  honor  erred  In 
holding  that  the  justice  of  the  peace  had  no 
jurisdiction.  It  Is  true  that  it  has  been  held 
in  a  great  many  cases  that  a  justice  of  the 
peace  has  no  jurisdiction  to  render  a  judg- 
ment against  a  married  woman  upon  a  con* 
tract  entered  into  with  the  written  consent 
of  her  husband,  and  that  the  remedy  is  to 
proceed  in  equity  in  the  superior  court  to 
charge  the  separate  estate  of  the  married 
woman  if  the  facts  justify.  Dougherty  v. 
Sprinkle,  88  N.  C.  301;  Flaum  v.  Wallace, 
103  N.  C.  298,  9  S.  B.  567;  Bank  v.  Benbow, 
150  N.  C.  784,  64  S.  E.  891.  These  cases  pro- 
ceed upon  the  theory  that  at  law  a  married 
woman  is  incapacitated  to  bind  herself  per- 
sonally, and  hence  her  contract  will  not  be 
enforced  against  her  In  personam,  but  equity 
will  so  far  recognize  it  as  to  make  it  bind 
her  separate  estate,  and  will  proceed  in  rem 
against  it.  The  law  regards  such  estate  as 
a  sort  of  artificial  person,  created  by  the 
courts  of  equity,  and  that  the  estate  is  debtor 
and  liable  for  her  engagements.  Dougherty 
v.  Sprinkle,  supra.  Statute  Revisal,  |  2094, 
prohibited  prior  to  the  act  of  1911  (Pub. 
Acts  1911,  c.  109)  a  married  woman  during 
coverture  from  making  any  contract  affect- 
ing her  real  or  personal  estate  without  the 
written  consent  of  her  husband,  unless  she 
be  a  free  trader.  In  this  statute  there  are 
two  notable  exceptions,  and  these  are  debts 
for  her  necessary  personal  expenses,  or  for 
the  support  of  her  family,  and  such  as  may 
be  necessary  in  order  to  pay  her  debts  ex- 
isting before  marriage.  These  two  excep- 
tions are  recognized  in  Bank  v.  Benbow,  su- 
pra, and  as  to  them  the  feme  covert  has  al- 
ways had,  since  the  passage  of  the  statute, 
unrestricted  power  to  contract  as  if  she  was 
a  feme  sole.  It  is  upon  this  principle  that 
the  case  of  Neville  v.  Pope,  95  N.  C.  346,  and 
similar  cases  were  decided,  and  it  is  based 
upon  one  of  the  exceptions  contained  in  the 
statute.  In  that  case  it  Is  held  that  a  feme 
covert  may  be  sued  in  the  court  of  a  justice 
of  the  peace  for  a  debt  due  by  her,  or  on  a 
contract  made  by  her  before  marriage,  or 
for  a  debt  contracted  by  her  as  a  free  trader. 

We  base  our  decision  upon  a  construction 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


1018 


74  SOUTHEASTERN  REPORTER 


(N.C. 


of  tbe  statute  (Rev.  f  2094),  which  gives  by 
plain  implication  to  a  married  woman  the 
unqualified  and  unrestricted  right  to  con- 
tract for  necessaries  for  the  support  of  her- 
self and  family,  which  contract  may  be  en- 
forced to  the  same  extent  and  by  the  same 
courts  as  if  she  were  a  feme  sole. 
New  trial. 

HOKE,  J.  (dissenting).  Whatever  might 
be  my  opinion  if  it  were  an  open  question  I 
think  the  disposition  made  of  the  present 
appeal  is  contrary  to  every  decision  of  the 
court  construing  the  statute  regulating  the 
contracts  of  married  women  since  same  was 
enacted  by  the  Legislature  of  1871-72,  c.  183, 
beginning  with  Pippen  v.  Wesson,  74  N.  C. 
437.  The  question  as  to  subsequent  transac- 
tions having  ceased  to  be  of  importance  by 
reason  of  the  Martin  Act  (chapter  109,  Pub- 
lic Laws  of  1911)  it  would  serve  no  good 
purpose  to  make  extensive  reference  to  the 
cases  or  the  reasons  upon  which  they  were 
made  to  rest.  I  therefore  enter  my  dissent 
without  further  comment. 


(159  N.  C.  462) 


STATE  v.  PACE. 


(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Criminal  Law  (§  145*)— Venue— Change 
—Application— Time  for  Making. 

Where  on  the  preliminary  hearing  of  a 
person  charged  with  seduction  it  appeared  that 
the  act  was  committed  in  N.  county,  accused 
waived  his  objection  to  the  venue  by  not  filing 
a  plea  in  abatement  until  after  he  had  pleaded 
not  guilty  and  entered  on  the  trial  in  C.  county. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  258%,  259;  Dec.  Dig.  § 
145.*] 

2.  Criminal  Law  (|  1149,  279*)— Indict- 
ment and  Information  (§  189*)— Pleas  in 
Abatement— Time  for. 

The  allowance  of  a  plea  in  abatement  or 
motion  to  quash  a  bill  of  indictment  after  a 
plea  of  not  guilty  is  in  the  discretion  of  the 
trial  court  and  cannot  be  reviewed  by  the  Su- 
preme Court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3039-3043,  3058,  643,  644; 
Dec.  Dig.  |  1149,  279;*  Indictment  and  Infor- 
mation, Cent  Dig.  §  473;  Dec.  Dig.  §  139.*] 

3.  Seduction  (§  46*)— Criminal  Offenses- 
Evidence— Corroboration. 

In  a-  prosecution  for  seduction,  declara- 
tions of  the  prosecuting  witness  to  other  par- 
ties that  she  and  accused  were  going  to  be 
married  were  competent  to  corroborate  her 
testimony  as  to  the  promise  of  marriage. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  §§  83-86;  Dec.  Dig.  §  46.*] 

4.  Seduction  (§  46*)— Criminal  Offenses- 
Evidence— Sufficiency. 

Evidence  in  a  prosecution  for  seduction 
held  to  sufficiently  corroborate  the  prosecuting 
witness*  testimony  as  to  the  promise  of  mar- 
riage. 

[Ed.  Note. — For  other  cases,  see  Seduction. 
Cent  Dig.  H  83-86;  Dec.  Dig.  |  46.*] 

5.  Witnesses  ({  414*)  —  Corroboration  of 
Impeached  witness. 

When  a  witness  has  been  impeached  by 
cross-examination  or  otherwise,  and  it  is  nec- 


essary to  corroborate  her  testimony,  declara- 
tions by  her  similar  to  the  testimony  may  be 
proved  by  the  witness  or  by  those  to  whom 
they  were  made. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  1287,  1288;  Dec.  Dig.  §  414.*] 

Appeal  from  Superior  Court,  Craven 
County;  Carter,  Judge. 

H.  N.  Pace  was  convicted  of  seduction 
under  promise  of  marriage,  and  he  appeals. 
Affirmed. 

Moore  &  Dunn,  for  appellant  Attorney 
General  Bickett  and  Assistant  Attorney  Gen- 
eral Calvert,  for  the  State. 

BROWN,  J.  1.  At  the  conclusion  of  the 
testimony  of  Henriette  Dougherty,  the  prose- 
cutrix, who  testified  for  the  state,  the  de- 
fendant filed  a  plea  in  abatement  averring 
that  the  said  indictment  could  not  be  main- 
tained in  the  county  of  Craven,  but  should 
be  tried  in  the  county  of  New  Hanover 
where  the  alleged  act  of  seduction,  accord- 
ing to  the  testimony  of  the  said  witness, 
occurred.  His  honor  overruled  the  plea. 
Tbe  defendant  excepted. 

[1]  The  findings  of  the  judge  show  that, 
at  the  preliminary  hearing  of  this  case 
when  the  defendant  was  bound  over,  all  of 
the  facts  set  out  in  the  plea  of  abatement 
appeared  in  evidence,  and  the  defendant 
was  present  and  represented  by  counsel.  He 
knew  at  the  time  when  the  indictment  was 
tried  and  before  the  jury  was  impaneled 
what  the  testimony  of  the  prosecuting  wit- 
ness would  be.  He  had  ample  opportunity  to 
file  his  plea  in  abatement  in  apt  time. 

[2]  It  is  well  settled  that  a  plea  in  abate- 
ment or  a  motion  to  quash  a  bill  of  indict- 
ment made  after  the  plea  of  not  guilty  is  en- 
tered is  only  allowed  in  the  discretion  of  tbe 
court  His  honor  declined  in  his  discretion 
to  permit  the  plea  to  be  filed.  The  exercise 
of  his  discretion  is  not  reviewable  by  us. 
State  v.  Jones,  88  N.  C.  672.  Assuming  that 
the  county  of  New  Hanover  was  the  proper 
venue,  the  defendant,  having  full  knowledge 
of  the  facts  which  the  state  relied  upon,  is 
deemed  to  have  waived  the  point  by  not 
filing  his  plea  in  abatement  in  apt  time. 
State  v.  Holder,  133  N.  O.  709,  45  S.  E.  862; 
State  v.  Woodard,  123  N.  C.  710,  31  S.  E. 
219. 

2.  It  is  contended  by  the  defendant  that 
there  is  not  sufficient  corroborating  evidence 
to  the  testimony  of  the  prosecutrix.  The 
statute  provides  that  "the  unsupported  tes- 
timony of  the  woman  shall  not  be  sufficient 
to  convict,"  but  it  in  no  sense  limits  or  de- 
fines the  character  of  the  corroborating  tes- 
timony required.  That  is  to  be  determined 
by   the   ordinary  rules  of   evidence. 

There  are  three  essentials  to  a  conviction 
under  this  statute:  First,  the  criminal  act; 
second,  that  it  was  the  seduction  of  an  in- 
nocent and  virtuous  woman ;  and,  third,  that 
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it  was  done  under  promise  of  marriage. 
The  first  is  admitted  by  the  defendant;  the 
second  is  proven  practically  by  all  the  evi- 
dence in  the  case,  and  is  really  not  disputed 
so  far  as  the  character  of  the  woman  is 
•concerned;  the  promise  of  marriage  is  tes- 
tified to  by  the  prosecutrix  and  corroborated 
fully  by  her  declarations  made  before  the 
seduction  as  well  as  afterwards. 

[3]  It  is  settled  that  statements  to  others 
that  the  prosecutrix  and  the  defendant  were 
going  to  be  married  are  competent  for  the 
purpose  of  corroborating  the  testimony  of 
the  prosecutrix  that  the  defendant  had  of- 
fered and  promised  to  marry  her.  State  v. 
Kincaid,  142  N.  C.  657,  55  S.  E.  647;  State 
v.  Whitley,  141  N.  C.  823,  53  S.  E.  820. 

[4]  The  evidence  tends  to  prove  that  the 
defendant  was  a  married  man  working  in 
the  railroad  shops  at  New  Bern,  and  that 
his  wife  and  children  were  living  with  his 
father  at  Richmond;  that  the  prosecutrix 
was  employed  as  a  waitress  at  a  hotel,  and 
that  she  first  became  acquainted  with  the 
defendant  in  February  of  that  year;  that 
she  testified  positively  that  she  did  not  know 
that  he  was  a  married  man,  and  that  he 
represented  himself  as  a  single  man  and  re- 
peatedly offered  to  marry  her;  that  they 
went  on  excursions  together  to  Morehead 
City  and  other  places;  that  they  were  en- 
gaged to  be  married  in  January;  that  he  told 
her  that  he  could  not  wait  until  January, 
and  desired  her  to  marry  him  in  August; 
he  called  regularly  to  see  her  on  Sunday  and 
Wednesday  nights ;  they  frequently  went  out 
together  in  public;  they  went  to  Wilming- 
ton on  Sunday  to  get  married,  the  defend- 
ant stating  that  he  had  prepared  to  have 
the  marriage  license  ready  and  the  mar- 
riage take  place.  At  Wilmington  they  went 
to  a  hotel;  the  defendant  registered  as  "H. 
M.  Pace  and  wife";  they  were  assigned  to  a 
room  when  the  alleged  seduction  was  accom- 
plished. Immediately  afterwards  the  de- 
fendant said  that  there  was  some  miscar- 
riage about  the  marriage  license  and  they 
would  have  to  go  somewhere  else  to  be  mar- 
ried. He  constantly  made  excuses,  deferring 
the  marriage. 

All  of  these  details  were  communicated  by 
the*  prosecutrix  to  others  and  corroborated 
by  them  after  she  found  the  defendant  could 
not  marry  her.  The  promise  of  marriage 
and  the  attention  of  the  defendant  to  her 
were  made  known  to  her  friends  before  the 
trip  to  Wilmington.  We  think  that  the  evi- 
dence corroborates  the  testimony  of  the  pros- 
ecutrix in  every  particular,  and  that  upon 
all  the  evidence  the  verdict  of  the  Jury  was 
well  warranted. 

[5]  It  is  well  settled  in  this  state  that, 
when  a  witness  is  impeached  upon  cross- 
examination  or  otherwise,  and  it  is  neces- 
sary to  sustain  the  testimony  by  corrobora- 
tive evidence,   proof   of  declarations   made 


to  others  similar  to  the  testimony  given  in 
evidence  on  the  trial  may  be  proved  by  the 
witness  who  made  them  and  the  persons  to 
whom  they  were  made.  State  v.  George,  30 
N.  C.  324,  49  Am.  Dec.  392;  March  v.  Har- 
rell,  46  N.  a  329;  State  v.  Whitfield,  92  N. 
C.  831. 

In  addition  to  this  character  of  corroborat- 
ing evidence,  we  think  there  is  evidence  of 
admissions  -by  the  defendant,  and  of  his 
conduct  towards  the  prosecutrix  while  he 
was  in  jail,  which  tends  to  corroborate  the 
charge  of  the  state  that  the  seduction  took 
place  under  promise  of  marriage,  and  the 
prosecutrix  being  ignorant  of  the  fact  that 
the  defendant  was  married. 

Upon  a  review  of  the  whole  record,  we 
find  no  error  which  we  think  is  of  sufficient 
importance  to  justify  us  in  ordering  an- 
other trial.  We  have  carefully  examined 
the  remaining  assignments  of  error,  and 
find  them  without  merit. 

No  error. 

■ 

(159  N.  C.  404) 

ANDERSON  v.  MEADOWS  et  at 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  New  Trial  (§  39*)— Grounds— Conflict- 
ing Instructions. 

Where  the  instructions,  in  part  correct 
and  in  part  erroneous,  are  so  blended  that  the 
court  cannot  tell  which  one  influenced  the  jury 
to  give  its  verdict,  a  new  trial  must  be  granted. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ||  57-61;  Dec  Dig.  §  39.*] 

2.  Public  Lands  (|  164*)— Purchase  of  In- 
dian Lands  Acquired  bt  Treaties— Ef- 
fect. 

A  purchase  under  the  act  of  1819,  c.  997, 
providing  for  the .  sale  of  land  acquired  by 
treaties  with  Indians,  gives  the  purchaser  pay- 
ing the  price  the  right  of  a  purchaser  from 
the  state,  and  the  land  is  no  longer  vacant  and 
subject  to  entry  under  Acts  1852,  c.  119,  and 
Code,  c.  11;  and  one  making  an  entry  on  the 
land  and  obtaining  a  grant  prior  to  the  issuance 
of  a  grant  to  the  purchaser  does  not  acquire  title 
as  against  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent.  Dig.  ||  466-476;  Dec  Dig.  f 
164.*] 

Appeal  from  Superior  Court,  Macon  Coun- 
ty;   Webb,  Judge. 

Action  by  A  I.  Anderson  against  Emlus 
Meadows  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Reversed, 
and  new  trial  granted. 

Johnston  &  Horn,  for  appellants.  Robert- 
son &  Benbow,  for  appellee. 

WALKER,  J.  This  is  an  action  for  the 
recovery  of  land.  Plaintiff  claimed  title  un- 
der a  grant,  No.  2,596,  issued  to  Jacob  Shope 
in  1862,  upon  an  entry  made  by  him  in  1859, 
and  the  will  of  Jacob  Shope  devising  the 
land  to  her.  Defendants  claimed  under  a 
purchase  made  by  Clark  Byrd  from  the  state 
under  the  act  of  1819,  c.  997,  providing  for 
the  sale  of  the  lands  acquired  by  treaties 
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with  the  Cherokee  Indians  of  1817  and  1819. 
They  connected  themselves  with  Byrd  by 
mesne  conveyances.  A  grant  was  Issued  by 
the  state  to  Clark  Byrd  as  purchaser  in 
1864,  and  recites  the  fact  that  the  tract  Is  a 
part  of  the  land  acquired  by  treaty  from  the 
Cherokee  Indians  and  sold  under  the  provi- 
sions of  the  act  of  the  General  Assembly  to 
Clark  Byrd,  who  had  paid  the  purchase 
money.  The  grant  to  Jacob  Shope  recites 
the  fact  that  the  tract  therein  described  is 
a  part  of  the  land  acquired  by  treaty  from 
the  Cherokee  Indians  and  sold  under  the  act 
of  the  General  Assembly  aforesaid,  but  it 
does  not  state  that  it  was  bought  by  Jacob 
Shope,  but  that  he  entered  it.  Both  grants 
were  duly  registered,  and  it  was  admitted 
that  they  covered  the  land  in  dispute.  It  was 
also  admitted  that  the  land  described  in  the 
grant  to  Clark  Byrd,  No.  2,934,  was  section 
No.  11,  district  No.  17,  in  Macon  county,  ac- 
quired by  treaty  from  the  Cherokee  Indians, 
surveyed  by  the  state  in  1820,  and  bought  at 
a  sale  made  by  the  commissioner  for  the 
state  by  Glark  Byrd,  to  whom  the  said 
grant  issued  in  accordance  with  the  statute 
concerning  the  sale  of  Cherokee  lands.  And 
the  grant  which  was  issued  to  Jacob  Shope 
in  1859  upon  his  entry  was  for  the  same  land 
4  as  that  described  in  the  grant  issued  to  Clark 
Byrd. 

The  court  charged  the  jury  that  if  they 
found  as  a  fact  that  the  plaintiff,  Mrs.  An- 
derson, is  the  same  person  to  whom  the  land 
was  devised  by  Jacob  Shope,  the  plaintiff 
would  be  entitled  to  recover  the  locus  in 
quo,  as  the  grant  to  Jacob  Shope  was  issued 
more  than  two  years  before  the  grant  was 
issued  to  Clark  Byrd  under  whom  the  de- 
fendants claim.  The  court  therefore  made 
the  plaintiff's  right  to  recover  depend  solely 
upon  the  seniority  of  the  grant  to  her  father, 
who  devised  it  to  her. 

[1]  All  of  the  charge  is  not  set  out,  but 
whatever  else  the  judge  may  have  said  to  the 
jury,  and  however  correct  it  may  have  been, 
if  there  was  error  in  the  instruction  as  to 
the  grants,  there  must  be  a  new  trial,  as 
the  instructions  were  so  blended  that  we  can- 
not tell  which  one  influenced  the  jury  to  give 
their  verdict  for  the  plaintiff.  Tillett  v. 
Railroad,  115  N.  C.  663,  20  S.  E.  480;  Ed- 
wards v.  Railroad,  129  N.  C.  80,  39  S.  E. 
730.  The  instruction  as  to  the  grants  was 
erroneous. 

[2]  It  appeared  upon  the  face  of  both  that 
the  land  which  plaintiffs  father  had  entered, 
and  upon  which  his  grant  was  issued,  was 
not  the  subject  of  entry,  as  the  act  of  1852 
only  authorized  the  entry  of  those  Cherokee 
lands  which  were  then  vacant,  and  lands 
which  had  been  sold  by  the  state  no  longer 
belonged  to  it  and  were  not  therefore  vacant 
and  subject  to  entry.  By  his  purchase  at 
the  sale  which  was  made  pursuant  to  the 
statute,  the  grantee,  Clark  Byrd,  acquired  not 
a  mere  option,  such  as  an  enterer  under  the 
general  law  would  get  by  his  entry,  but  the 


right  or  interest  of  a  purchaser;  the  rela- 
tion being  that  of  vendor  and  vendee.  The 
act  of  1852,  under  which  Jacob  Shope  made 
his  entry*  permitted  an  entry  only  Qf  those 
lands  when  vacant  or  which  had  not  been 
previously  sold  under  the  Cherokee  land  stat- 
utes. Frazier  v.  Gibson,  140  N.  C.  at  marg. 
page  275,  52  S.  E.  1035 ;  Acts  of  1852,  c.  119 ; 
Code,  c.  11.  . 

As  it  appears  that  the  land  in  dispute  had 
already  been  sold,  It  was  not  the  subject 
of  entry,  and  any  grant  issuing  upon  such 
an  entry  is  void.  The  case  cannot  be  distin- 
guished from  Harshaw  v.  Taylor,  48  N.  C 
513.  In  that  case  the  facts  were  that  plain- 
tiff made  an  entry  of  the  locus  in  quo  in 
1852.  The  defendant  purchased  the  same 
from  the  Indian  land  commissioners  under 
the  acts  of  1836-7 ;  it  being  Cherokee  land. 
Referring  to  the  right  to  attack  a  grant  col- 
laterally, and  stating  that  it  depends  upon 
whether  the  jurisdiction  of  the  officer  to  is- 
sue it  is  general  or  special,  Judge  Pearson 
said:  "Upon  these  two  distinctions  our  case 
is  easily  disposed  of.  The  act  of  1852  con- 
fers a  general  authority.  It  extends  to  all 
unsold  land  at  a  fixed  price  per  acre.  But  it 
was  properly  admitted  by  the  plaintiff's  coun- 
sel that  the  grant  to  him  could  not  be  sup- 
ported by  the  aid  of  that  statute  (act  of 
1852);  (because)  the  statute  only  authorizes 
the  entry  and  grant  of  vacant  and  unsold 
land,  whereas  the  land  in  controversy  had 
been  previously  surveyed  and  sold  according 
to  the  provision  of  the  statutes  in  reference 
to  land  lying  in  the  county  of  Cherokee," 

Speaking  to  a  like  question,  Justice  Con* 
nor  said  in  Janney  v.  Blackwell,  138  N.  C 
437,  50  S.  E.  857:  "The  statutes  in  force  in 
this  state  for  more  than  a  century  have 
permitted  'all  vacant  and  unappropriated 
lands  belonging  to  the  state,'  with  certain 
well-defined  exceptions,  to  be  entered  and 
grants  taken  therefor.  Code,  |  2751.  'To- 
be  subject  to  entry  under  the  statute,  lands 
must  be  such  as  belong  to  the  state  find  such 
as  are  vacant  and  unappropriated.'  Uall 
v.  Hollifleld,  76-  N.  C.  476 ;  State  v.  Bevers, 
86  N.  C.  588.  By  making  the  entry  as  pre- 
scribed by  law,  the  enterer  does  not  acquire 
any  title  to  the  land,  but  only  a  'pre-emption 
right/  or,  as  It  is  sometimes  called,  an  .In- 
choate equity'  or  right  to  call  for  a  grant 
upon  compliance  with  the  statute.  The  grant 
when  issued  relates  to  the  entry  and  vests 
the  title  in  the  grantee.  The  land  when 
granted  Is  no  longer  subject  to  entry  as  "va- 
cant and  unappropriated  lands.'  Featherston 
v.  Mills,  15  N.  C.  596 ;  Hoover  v.  Thomas,  61 
N.  C.  184 ;  State  v.  Bevers,  supra ;  Newton 
v.  Brown,  134  N.  C.  439,  46  S.  E.  994.  It 
follows  therefore  that,  if  one  lay  an  entry 
upon  and  procure  a  grant  for  land  covered 
by  a  grant,  he  acquires  no  title  thereto,  for 
the  reason  that  the  state  has  by  the  senior 
grant  parted  with  its  title.  Stanmlre  v.  Pow- 
ell, 35  N.  C.  312.  If  the  land  be  open  to  entry 
and  a  grant  be  issued  therefor,  such  grant 
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may  not  be  attacked  collaterally  for  fraud, 
irregularity, .  or  other  cause.  This  can  be 
done  only  by  the  state  or  by  pursuing  the 
provisions  of  section  2786  of  the  Code.  But 
if  the  land  be  not  subject  to  entry,  the  grant 
is  void,  and  may  be  attacked  collaterally." 

We  think  therefore  that  the  instruction  of 
the  court  was  erroneous.  There  were  ques- 
tions discussed  as  to  the  statute  of  limita- 
tions with  special  reference  to  the  bearing  of 
Ritchie  v.  Fowler,  132  N.  C.  788,  44  S.  B.  616, 
and  Frazier  v.  Gibson,  supra,  upon  the  case, 
but  the  facts  of  those  cases  and  this  one  are 
not  alike.  In  the  two  former  cases  there  was 
a  conflict  between  entries  made  under  the 
act  of  1S52  and  subsequent  modifying  stat- 
utes, while  in  this  case  the  land  had  been 
sold  under  the  act  of  1810  and  subsequent 
enabling  statutes,  and  was  therefore  not  the 
subject  of  entry  under  the  other  acts  men- 
tioned. Whether  Clark  Byrd  complied  with 
the  statute  is  a  question  not  presented.  He 
paid  the  purchase  money,  though  it  does  not 
appear  when  it  was  paid,  if  that  be  mate- 
rial. Kimsey  t.  Munday,  112  N.  C.  830,  17 
S.  E.  583,  citing  Gilchrist  v.  Mlddleton,  108 
N.  C.  705,  13  S.  B.  227. 

With  the  facts  now  before  us,  we  are  of 
the  opinion  that  there  was  error  in  the  in- 
struction given  to  the  jury. 

New  trial. 


(159  N.  C.  366) 

RUSSELL  et  al.  v.  TOWN  OF  TROY  et  aL 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Statutes    (|   21*)— Enactment— Pabticu- 
lar  Classes  of  Acts. 

Pub.  Laws  1903,  c.  441,  created  a  graded 
school  district  including  a  town,  and  author- 
ized a  vote  on  the  question  of  issuing  bonds. 
This  act  was  amended  by  Priv.  Laws  1909.  c. 
54,  and  further  amended  by  Priv.  Laws  1911, 
c.  69,  so  as  to  provide  that  the  bonds  should 
be  for  30  instead  of  20  years,  should  be  based 
on  a  levy  of  60  instead  of  30  cents  on  the 
$100,  and  should  amount  to  $20,000  instead  of 
$15,000.  This  last  act  was  not  passed  in  ac- 
cordance with  Const,  art.  2,  §  14,  requiring 
laws  imposing  a  tax  on  the  people  of  the  state, 
or  allowing  the  counties,  cities,  or  towns  to 
do  so,  to  be  read  three  times  in  each  house, 
and  to  pass  three  several  readings  on  three 
different  days;  the  vote  being  entered  on  the 
journal.  After  its  passage,  a  vote  was  taken 
on  the  issuance  of  30-year  bonds  amounting  to 
$20,000,  which  was  carried.  Beld,  that  this 
last  act  was  invalid,  and  did  not  authorize  the 
issuance  of  any  bonds. 

[EM.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §§  18-27;  Dec  Dig.  $  21.*] 

2.  Schools  and  School  Districts  (|  97*)— 
Bonds— Authority  to  Issue. 

The  issuance  of  20-year  bonds  amounting 
to  $15,000,  and  based  on  a  30-cent  tax  rate,  as 
authorized  prior  to  the  enactment  of  such  act 
of  1911  (Priv.  Laws  1911,  c.  69),  was  unau- 
thorized, because  the  people  had  not  voted  to 
authorize  such  issuance. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ft  224-232;  Dec. 
Dig.  §  97.*] 


3.  Statutes  (|  64*)— Repeal— Invalidity  op 
Repealing  Act. 

Such  issuance  of  20-year  bonds  was  also 
unauthorized,  because  the  legislative  authority 
therefoj  was  repealed  by  the  act  of  1911  (Priy. 
Laws  1911,  c,  69),  that  act  being  valid  as  a  re- 
pealing act,  although  invalid  as  a  law  impos- 
ing a  tax  and  amending  a  law  imposing  a  tax, 
without  compliance  with  the  constitutional  re- 
quirement or  three  readings  of  the  law  as  en- 
acted. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  §§  58-66,  195;   Dec.  Dig.  |  64.*] 

Appeal  from  Superior  Court,  Montgomery 
County ;  O.  H.  Allen,  Judge. 

Action  by  L.  M.  Russell  and  others  against 
the  Town  of  Troy  and  another.'  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

J.  A.  Spence  and  Jerome  &  Price,  for  ap- 
pellants, W.  A.  Cochran  and  R.  T.  Poole, 
for  appellees. 

CLARK,  C.  J.  Chapter  441,  Laws  1903, 
created  a  graded  school  district  including  the 
town  of  Troy,  and  authorized  a  vote  on  the 
question  of  issuing  $5,000  in  bonds  to  estab- 
lish the  school  and  provided  machinery  for 
holding  the  election.  Chapter  54,  Private 
Laws  1909,  amended  the  above  act  of  1908 
by  striking  out  $5,000  and  inserting  $15,000. 
Both  the  above  acts  were  passed  in  the  man- 
ner required  by  Const  art.  2,  |  14.  Chapter 
69,  Private  Laws  1911,  §  1,  amended  the  act 
of  1903  by  "striking  out  the  word  'twenty* 
and  inserting  in  lieu  thereof  the  word  'thir- 
ty.' "  The  effect  of  this  was  to  repeal  and 
strike  out  the  authority  given  by  the  act  of 
1903  to  issue  20-year  bonds.  Section  3  of 
the  act  of  1911  further  amended  the  act  of 
1903  by  ''striking  out  the  word  'thirty'  in  line 
eleven  and  inserting  the  word  'sixty/  "  The 
effect  of  this  was.  to  strike  out  the  authority 
conferred  by  the  act  of  1903  to  issue  bonds 
based  upon  a  levy  of  30  cents  on  the  $100  of 
property  and  requiring  the  bonds  to  be  based 
upon  a  levy  of  60  cents  on  the  $100.  The 
act  of  1911  further  amended  the  act  of  1903 
by  striking  out  "$5,000"  and  inserting  "$20,- 
000"  as  the  amount  of  bonds  authorized  to 
be  issued,  and  amended  the  machinery  for 
holding  the  election. 

[1,  2]  After  the  act  of  1911,  and  under  the 
authority  and  machinery  of  said  act,  an  elec- 
tion was  held  at  which  the  town  voted  to  is- 
sue $20,000  of  30-year  bonds,  and  has  con- 
tracted for  the  sale  of  $20,000  in  30-year 
bonds.  The  said  act  of  1911  is  invalid  as  an 
authority  to  issue  the  bonds,  because  it  was 
not  passed  in  the  mode  required  by  the  Con- 
stitution (article  2,  §  14).  The  defendants 
contend,  however,  that  $15,000  of  the  bonds 
are  valid  under  the  acts  of  1903  and  1909. 
But  it  will  be  seen  at  once  that  an  authority 
given  at  the  ballot  box  to  issue  $20,000  in 
30-year  bonds,  based  upon  a  tax  rate  of  60 
cents  per  $100,   will  not  authorize  the  is- 
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suance  of  $15,000  in  20-year  bonds,  based 
upon  a  30-cent  tax  rate.  The  people  have 
not  voted  their  assent  to  the  latter  proposi- 
tion. 

[3]  Besides,  the  authority  to  issue  "20- 
year"  bonds  is  not  in  existence.  It  was  re- 
pealed by  the  act  of  1911.  The  legislative 
act  to  that  effect  was  valid,  though  the  at- 
tempt to  substitute  $20,000  in  30-year  bonds 
was  invalid  for  failure  to  comply  with  the 
Constitution. 

In  Glenn  v.  Wray,  126  N.  C.  733,  36  S.  E. 
167,  169,  this  court  held  that,  though  an 
act  had  passed  in  the  constitutional  mode 
under  article  2,  $  14,  the  three  readings  in 
both  houses,  and  with  the  aye  and  nay  vote 
on  second  and  third  readings  in  each  house 
duly  recorded,  but  tljere  was  a  material 
amendment  upon  the  last  reading  in  the  sec- 
ond house,  the  act  was  invalid.  The  court 
said  that  when  such  amendment  Is  in  a  ma- 
terial matter  "it  would  be  necessary  that  the 
amended  bill  should  be  read  over  again  three 
times  in  each  house,  with  yea  and  nay  vote 
on  the  second  and  third  readings  entered  on 
the  journals.  It  is  the  bill  in  its  final  shape, 
not  in  another  and  different  form,  which  re- 
quires these  preliminaries  to  its  validity.  It 
would  be  a  clear  evasion  of  the  constitu- 
tional guaranties  and  of  the  restrictions  upon 
legislative  power  if,  after  a  bill  had  passed 
one  house  and  two  readings  in  the  other  in 
the  required  manner,  it  could  then  be  amend- 
ed into  something  else.  *  *  •  In  ordinary 
legislation,  material  amendments  may  be 
made  even  on  the  last  reading  in  the  second 
house ;  and  when  concurred  in  by  the  other 
house  the  bill  is  law.  In  such  cases,  the 
ratification  is  conclusive  of  the  passage  of 
the  act.  But  it  is  otherwise  as  to  legisla- 
tion which  the  Legislature  is  restricted  from 
passing,  except  in  a  manner  specifically  point- 
ed out  and  prescribed.  In  the  latter  case, 
any  substantial  amendment  requires  the  pas- 
sage of  the  amended  bill  in  the  prescribed 
manner  de  novo.  Norman  v.  Kentucky  [93 
Ky.  637,  20  S.  W.  901,  14  Ky.  Law  Rep. 
529],  18  L.  R.  A.  557." 

This  being  so,  even  where  the  amend- 
ment is  made  in  the  passage  of  the  bill  it- 
self, and  when  the  bill  has  passed  three 
readings  in  each  house,  with  the  aye  and  no 
vote  recorded  on  the  journals  on  the  second 
and  third  readings  in  each  house,  for  a 
stronger  reason,  the  bonds  are  invalid  when 
the  material  amendment  is  made  in  a  subse- 
quent act. 

The  act  of  1911,  striking  out  "20  years," 
was  one  which  the  Legislature,  in  1911,  could 
enact  without  recording  the  ayes  and  noes, 
as  was  also  the  provision  striking  out  $5,000 
and  inserting  $20,000,  and  was  valid  as  ordi- 
nary legislation. 

There  is  no  authority  to  issue  $15,000  in 
20-year  bonds,  both  because  the  people  have 
not  voted  for  such  bonds,  and  because  the 


provision  authorizing  such  bonds  has  been 
stricken  out  by  the  Legislature,  of  1911.  It 
is  true  the  people  have  voted  to  issue  $20,000 
in  "30-year  bonds,"  but  they  are  not  au- 
thorized, because  the  act  of  1911  was  not 
passed  in  the  constitutional  mode.  The  bonds 
are  therefore  invalid,  and  the  injunction 
should  have  issued  as  prayed  for. 
Reversed. 


(159  N.  G.  299) 

THOMASON  v.  HACKNEY  ft  MO  ALB  GO. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

Damages  (I  55*)— Breach  or  Contract— 
Mental  Anguish— Persons  Entitled  to 
Recover. 

P.,  plaintiff's  sister,  having  left  with  de- 
fendant films  and  contracted  for  the  develop- 
ment of  them  and  the  making  of  photographs 
from  them,  without  any  suggestion  or  notice 
to  defendant  that  she  was  acting  for  plaintiff, 
but  merely  said  that  they  were  pictures  of  her 
sister's  little  girl  who  was  dead,  and  that  they 
were  the  only  films  there  were  of  her,  plaintiff 
cannot  recover  for  mental  anguish  for  their 
loss. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  |  100;  Dec.  Dig.  §  55.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Buncombe 
County;   Long,  Judge. 

Action  by  Mrs.  R.  M.  Thomason  against 
the  Hackney  ft  Moale  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  new  trial  granted. 

Merrick  &  Barnard,  for  appellant.  H.  C. 
Chedester,  for  appellee. 

WALKER,  J.  This  is  an  action  upon  con- 
tract. The  plaintiff  alleges  that,  having  been 
advised  that  her  infant  child  was  about  to 
die,  she  caused  a  number  of  photographic 
negatives  to  be  made  by  a  friend  with  her 
kodak,  and  that  said  negatives  or  films  were 
taken  to  defendant  to  be  developed  and  fin- 
ished, and  the  films  returned  and  the  photo- 
graphs delivered  to  the  plaintiff;  the  defend- 
ant at  the  time  being  engaged  in  the  business 
of  developing  such  negatives  and  making 
photographs  from  them.  The  defendant  re- 
ceived the  films  and  undertook  to  develop 
and  finish  the  same  for  a  price  to  be  paid  by 
the  plaintiff,  but,  baying  lost  them,  he  failed 
to  return  them  with  the  photographs  accord- 
ing to  the  contract.  The  plaintiff  further 
alleges  that  these  negatives  were  the  only 
ones  she  had  of  the  deceased  child,  and  she 
had  no  other  pictures  or  likenesses  of  her, 
and  defendant  received  and  accepted  the 
films  or  negatives  with  full  knowledge  of  the 
facts.  He  knew  the  child  was  dead,  and 
that,  if  the  films  were  lost  and  the  photo- 
graphs not  delivered,  the  plaintiff  would  not 
be  able  to  have  a  likeness  of  her  child  taken. 
The  evidence  shows  that  the  films  were 
taken  to  the  defendant  on  July  10,  1906,  by 
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Mrs.  Dora  Phillips,  a  sister  of  the  plaintiff, 
who  delivered  them  to  a  clerk  of  the  de- 
fendant at  its  place  of  business,  and  he 
promised  to  develop  them  and  make  photo- 
graphs from  them.  The  plaintiff,  it  seems 
from  her  complaint,  seeks  to  recover  dam- 
ages for  mental  anguish  suffered  by  her  re- 
sulting from  the  loss  of  the  films  and  photo- 
graphs from  them  of  her  child  who  died.  It 
may  be  that,  by  a  very  liberal  construction 
of  the  complaint,  we  may  gather  that  the 
plaintiff  has  alleged  that  she  suffered  other 
damage  by  the  breach  of  the  contract,  but 
this,  perhaps,  is  immaterial,  as  the  recovery 
was  confined  by  the  judge's  charge  to  dam- 
ages for  the  mental  anguish  which  she  suf- 
fered. The  jury  rendered  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  rendered, 
and  the  defendant  appealed. 

In  order  to  determine  whether '  there  was 
error  in  allowing  the  recovery  of  damages 
for  mental  anguish,  it  will  be  necessary  to 
set  out  particularly  what  was  said  by  Mrs. 
Dora  Phillips  when  she  delivered  the  films 
to  the  clerk  of  the  defendant  She  testified 
as  follows :  "When  I  went  in,  he  said,  'Lady, 
can  I  wait  on  you?'  and  I  answered,  'Yes;  I 
have  some  films  to  be  developed  of  my  sis- 
ter's little  girl/  He  was  behind  the  counter 
and  had  waited  on  me  before,  when  I  bought 
some  books  from  him.  I  left  the  films  with 
him  and  told  him  that  I  wanted  them  de- 
veloped, that  they  were  pictures  of  my  sis- 
ter's little  girl,  and  that  she  was  dead.  I 
told  him  there  were  several  of  them  and  I 
hoped  some  would  be  good,  and  he  replied, 
'You  can  get  them  Monday,'  and  I  said  that 
it  was  the  last  we  had  of  them,  and,  if  any 
were  good,  to  finish  a  dozen  and  put  them 
on  the  cards  they  had,  and  that  I  would 
want  more  if  they  were  good.  He  laid  the 
films  on  the  counter  and  I  said,  'Be  careful 
of  them,  as  they  are  the  only  films  we  have 
of  the  little  dead  girl.'  The  films  or  pictures 
were  taken  with  a  kodak  on  July  3d,  and 
the  child  died  the  next  day."  As  the  films 
were  delivered  to  the  defendant  by  Mrs. 
Dora  Phillips,  and  the  contract  was  to  de- 
velop them  and  make  photographs  from  them 
for  her,  without  any  suggestion  or  notice  to 
the  defendant  that  she  was  acting  for  her 
sister,  Mrs.  Thomason,  who  is  the  plaintiff, 
we  do  not  think  that,  under  the  cases  re- 
cently decided  by  this  court,  the  latter  can 
recover  damages  solely  for  mental  anguish. 

We  held  in  Helms  v.  Telegraph  Co.,  143 
N.  C.  386,  65  S.  E.  831,  8  L.  R.  A.  (N.  S.)  249, 
118  Am.  St  Rep.  811,  10  Ann.  Gas.  643,  that 
a  party  who  is  not  mentioned  in  a  telegraphic 
message,  or  whose  Interest  therein  is  not 
otherwise  disclosed  to  the  company,  cannot 
recover  substantial  damages  for  mental  an- 
guish alleged  to  have  been  sustained  by 
reason  of  the  nondelivery  of  the  message, 
and  it  was  said  by  Justice  Brown,  who  spoke 
for  the  court  in  that  case,  that  the  principle 
thus  announced  is  supported  by  the  "over- 


whelming weight  of  authority."  The  evi- 
dence in  that  case  of  the  company's  knowl- 
edge as  to  who  was  the  principal,  or,  in  oth- 
er words,  as  to  the  identity  of  the  person 
in  whose  behalf  the  message  was  sent,  was 
quite  as  strong  as,  if  not  stronger  than,  the 
evidence  in  this  case,  to  fix  the  defendant 
with  notice  of  the  fact  that  Mrs.  Phillips 
was  acting  in  behalf  of  her  sister,  the  plain- 
tiff. In  the  course  of  the  opinion  in  the 
Helms  Case,  Justice  Brown  says:  "The  same 
principle  applies  where  the  message  is  sent 
for  the  benefit  and  at  the  instance  of  any 
one  whose  name  does  not  appear  on  its  face. 
The  well-known  rule  laid  down  in  Hadley 
v.  Baxendale,  9  Exch.  345,  decided  in  1854, 
has  been  applied  by  the  Supreme  Court  of 
the  United  States  to  telegraph  cases,  and  it 
is  held  that  where  the  telegraph  company 
is  not  Informed  of  the  nature  of  the  trans- 
action to  which  the  message  relates,  or  of 
the  position  which  the  plaintiff  in  the  action 
would  probably  occupy,  the  measure  of  dam- 
ages for  negligence  is  the  sum  paid  for  send- 
ing. Primrose  v.  Telegraph  Co.,  154  U.  S. 
29  [14  Sup.  Ct  1098,  38  L.  Ed.  883];  Hall 
v.  Telegraph  Co.,  124  U.  S.  444  [8  Sup.  Ct. 
577,  31  L.  Ed.  479].  Our  own  court  has 
adopted  the  same  principle  of  law  as  appli- 
cable to  this  class  of  cases.  In  Williams  v. 
Telegraph  Co.,  136  N.  C.  82  [48  S.  E.  559,  1 
Ann.  Cas.  359],  it  Is  said:  The  principle  uni- 
formly sustained  by  the  cases  upon  the  sub- 
ject, some  of  which  we  have  cited,  is  that, 
unless  the  meaning  or  import  of  a  message  is 
either  shown  by  its  own  terms  or  is  made 
known  by  information  given  to  the  agent 
receiving  it  in  behalf  of  the  company  for 
transmission,  no  damages  can  be  recovered 
for  failure  to  correctly  transmit  and  deliver 
it  beyond  the  price  paid  for  the  service.'  In 
Cranford  v.  Telegraph  Co.,  138  N.  0.  162 
[50  S.  E.  585],  the  plaintiff  was  not  permitted 
to  recover  because  her  interest  in  the  tele- 
gram was  not  shown  upon  the  face  of  it,  and 
was  not  brought  to  the  attention  of  the  com- 
pany, and  it  is  specifically  held  that  'there 
can  be  no  recovery  of  damages  for  delay  in 
the  transmission  and  delivery  of  a  telegram 
when  it  does  not  appear  in  any  way  that  the 
plaintiff  was  the  intended  beneficiary  of  the 
message.'  See,  also,  Kennon  v.  Telegraph 
Co.,  126  N.  C.  232  [35  S.  E.  468]." 

We  have  more  recently  affirmed  the  same 
doctrine  in  Holler  v.  Telegraph  Company, 
149  N.  C.  336,  63  S.  E.  92,  19  L.  R.  A.  (N.  S.) 
475,  and,  in  so  far  as  it  is  applicable  to  tele- 
graphic messages,  the  rule  is  settled  by  that 
case  which  cites  and  reviews  all  prior  cases 
in  this  court  upon  the  subject  A  careful 
reading  of  that  case  will  show  that  it  was 
not  intended  to  decide  that  the  beneficial 
interest  of  a  third  party  or  party  not  named 
in  the  message  should  be  ascertained  and 
appear  by  answer  to  a  distinct  issue  con- 
taining an  inquiry  as  to  the  fact  We  were 
there  dealing  with  issues  inadequate  to  sup- 
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port  the  judgment.  It  would  clearly  be  suf- 
ficient If  it  appeared  from  the  evidence,  the 
charge  of  the  court,  and  the  verdict  upon 
the  issues,  when  considered  and  construed 
together,  that  the  defendant  had  notice  of 
such  beneficial  Interest  at  the  time  of  mak- 
ing the  contract,  or,  as  held  in  Peanut  Co.  v. 
Railroad,  155  N.  G.  148,  71  8.  E.  71,  at  some 
intermediate  time,  under  certain  circumstanc- 
es and  restrictions  therein  indicated.  The 
last-cited  case  sustains  the  proposition  here- 
inbefore stated.  Referring  to  the  matter, 
Justice  Hoke  says,  in  substance,  that  in  the 
Helms  Case,  supra,  the  contract  had  been 
finally  broken  and  was  not  in  the  course  of 
performance,  and  the  sole  question  at  issue 
being  the  amount  of  damages  for  mental  an- 
guish suffered,  and  due  to  the  defendant's 
negligent  act  or  breach  of  the  contract,  "the 
personality  of  the  party  and  his  relationship 
to  the  subject  of  the  message"  was  material 
and  should  have  appeared. 

Applying  the  principle  thus  established  to 
this  case,  there  was  nothing  said  by  Mrs. 
Phillips  to  defendant's  clerk  which  would 
lead  him  to  suppose  that  she  was  acting  for 
her  sister  and  not  solely  for  herself.  There 
was  nothing  unusual  in  having  the  films  de- 
veloped and  the  photographs  made  for  herself. 
The  child  was  hef  niece  and  it  was  perfectly 
natural  that  she  should  place  a  special  and 
peculiar  value  upon  the  films,  and  desire  to 
preserve  a  photograph  of  her.  The  jury 
might  have  guessed  or  conjectured  that  she 
was  acting  for  her  sister,  but  this  will  not 
do.  Byrd  v.  Express  Co.,  139  N.  0.  273,  51 
S.  E.  851. 

The  plaintiff,  if  she  establishes  her  cause 
of  action,  will  be  entitled  at  least  to  nominal 
damages,  and  she  may  recover  the  value  of 
the  films  if  she  can  prove  the  same.  Wheth- 
er, in  ascertaining  this  value,  the  jury  may 
consider  the  "pretium  affectionis,"  that  is, 
an  imaginary  value  placed  upon  a  .thing  by 
the  fancy  of  its  owner,  growing  out  of  his 
or  her  attachment  for  the  specific  article, 
its  associations,  and  so  forth,  which,  per- 
haps, may  not  inaptly  be  called  its  sentimen- 
tal value,  we  need  not  say,  as  there  was  no 
recovery  for  the  value  of  the  films,  but  it 
may  not  be  irrelevant  to  refer  to  the  ques- 
tion, and,  this  being  so,  we  cannot  do  bet- 
ter than  to  quote  what,  is  said  in  Hale  on 
Damages  at  page  184:  "In  most  cases  the 
market  value  of  the  property  is  the  best  cri- 
terion of  its  value  to  the  owner,  but  in  some 
Its  value  to  the  owner  may  greatly  exceed 
the  sum  that  any  purchaser  would  be  will- 
ing to  pay.  The  value  to  the  owner  may  be 
enhanced  by  personal  or  family  considera- 
tions, as  in  the  case  of  family  pictures,  plate, 
etc.,  and  we  do  not  doubt  that  the  'preti- 
um affectionis,'  instead  of  the  market  price, 
ought  then  to  be  considered  by  the  jury  or 
court  in  estimating  the  value.  When  analyz- 
ed, the  damage  caused  by  the  loss  or  de- 
struction of  property  of  this  nature  consists 


of  two  elements:  First,  the  loss  of  the  real 
property  value;  second,  the  grief  or  mental 
suffering  at  the  loss  of  the  cherished  article. 
From  this  we  gather  what  we  apprehend  to 
be  the  true  rule,  which  Is  that,  where  prop- 
erty is  of  such  a  nature  that  lis  loss  or  des- 
truction, under  the  circumstances,  naturally 
and  proximately  causes  mental  suffering; 
compensation  for  such  mental  suffering  may 
be  recovered  In  a  proper  action  in  addition 
to  the  actual  value  of  the  property."  Suy- 
dam  v.  Jenkins,  3  Sandf.  (N.  Y.)  621. 

There  is  some  conflict  in  the  authorities 
relating  to  this  matter,  and  we  will  not  now 
attempt  to  reconcile  them  or  decide  what  Is 
the  correct  principle.  It  has  been  held  that 
the  sentimental  value  of  property,  the  "pre- 
tium affectionis"  as  it  is  called,  cannot  be 
recovered  as  compensation  for  the  destruc- 
tion or  conversion  of  such  property.  Moseley 
v.  Anderson,  40  Miss.  49.  It  has  been  said 
that  the  satisfaction  and  pleasure  which  the 
possession  of  an  article  gives,  like  the  satis- 
faction which  comes  from  having  a  contract 
respected  and  performed,  is  of  a  nature  that 
the  law  does  not  recognize  as  a  subject  for 
compensation.  Sedgwick  on  Damages,  |  251. 
We  find  it  stated  in  Parsons  on  Contracts 
(3d  Ed.)  209,  that  this  pretium  affectionis 
cannot  be  recovered  unless  in  cases  where 
the  conversion  or  appropriation  of  the  prop- 
erty by  the  defendant  was  actually  tortious. 
Hale  on  Damages,  supra.  We  barely  allude 
to  the  subject  in  Lumber  Co.  v.  Cedar  Co., 
142  N.  C.  at  pages  416  and  417,  55  S.  EL 
at  page  306,  when  discussing  the  jurisdio 
tlon  of  courts  of  equity  in  cases  of  injunc- 
tions, as  follows:  "The  courts  of  equity 
finally  assumed  jurisdiction  for  the  preven- 
tion of  torts  or  injuries  to  property  by  means 
of  an  Injunction,  under  certain  safeguards 
and  restrictions,  and  two  conditions  were  re- 
quired to  concur  before  it  would  thus  Inter- 
fere in  those  cases,  namely,  the  plaintiff's 
title  must  have  been  admitted  or  manifestly 
appear  to  be  good,  or  it  must  have  been  es- 
tablished by  a  legal  adjudication  unless  the 
complainant  was  attempting  to  establish  it 
by  an  action  at  law  and  needed  protection 
during  its  pendency,  and,  secondly,  the  threat- 
ened injury  must  have  been  of  such  a  pecu- 
liar nature  as  to  cause  irreparable  damage* 
as,  for  instance,  in  the  case  of  the  destruc- 
tion of  shade  trees  or  of  any  wrongful  in- 
vasion of  property  which,  by  reason  of  the 
character  of  the  property  or  the  form  of  the 
Injury,  rendered  the  wrong  Incapable  of  be- 
ing atoned  for  by  compensation  in  money, 
such  as  torts  committed  on  property  and 
things  having  a  value  distinct  from  their 
intrinsic  worth;  for  instance,  a  pretium  af- 
fectionis, though  not  a  merely  imaginary 
value."  Of  course  damages  which  are  mere- 
ly imaginary  or  have  no  real  or  substantial 
existence,  should  not  be  allowed.  In  this 
case  the  question  is  purely  academic  as  it  is 
not  presented  by  any  exception,  but  we  con- 
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sidered  it  proper  that  we  should  make  some 
reference  to  it,  as  it  Is  contended  that  the 
films  had  a  value  peculiar  to  plaintiff,  apart 
from  their  intrinsic  value. 

There  was  error  in  the  charge  under  which 
damages  for  mental  anguish  were  awarded. 

New  trial. 

CLARK,  G.  X  (dissenting).  Upon  this 
evidence,  the  reasonable  inference  was  that 
the  plaintiff  in  desiring  to  get  the  films  of  the 
"little  dead  girl"  developed  was  acting  as 
agent  of  her  sister,  the  mother  of  the  little 
girl,  and  that  the  defendant's  agents  must 
have  understood  as  much.  The  court  left 
that  issue  of  fact  to  the  jury,  and  they 
found  that  such  was  the  case.  Indeed  this 
is  the  only  natural  inference  to  be  drawn 
from  the  evidence. 

The  defendant's  agent  was  told  that  the 
little  girl  was  dead  and  that  these  films  had 
been  taken,  some  just  before  and  some  just 
after  her  death,  and  that  they  were  the  only 
films  there  were  of  the  child.  The  defend- 
ant's agent  must  have  known  that  there 
would  be  mental  anguish  if  these  films  were 
negligently  destroyed.  Any  knowledge  of  a 
mother's  heart  would  have  told  him  that 

In  Young  v.  Telegraph  Co.,  107  N.  C.  870r 
11  S.  B.  1044,  9  I*  R.  A.  669,  22  Am.  St  Rep. 
883,  this  court  said :  "Damages  for  injury  to 
feelings,  such  as  mental  anguish,  are  given, 
though  there  may  be  no  physical  injury  in 
many  cases.  They  are  allowed  where  a  party 
is  wrongfully  put  off  a  train;  in  action  for 
breach  of  promise  of  marriage;  for  slander; 
for  libel ;  for  criminal  conversation ;  for  se- 
duction; for  malicious  prosecution;  for 
false  arrest ;  and  for  wrongfully  suing  out  an 
attachment"  Such  damages  have  been  al- 
lowed in  many  other  cases  where  the  natural 
result  of  the  breach  of  contract  or  a  tort 
was  the  infliction  of  mental  anguish. 

The  verdict  and  judgment  of  $400  should 
be  sustained. 


(159  N.  C.  288) 

H.  BREWER  &  CO.  v.  ABERNATHY, 
LYERLY  &  CO. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

Parties    (§   75*) —Objections  — Names   of 
Partkebs— Time  of  Objection. 

Defendant,  by  waiting  until  the  close  of 
plaintiffs  evidence  in  an  action  apparently 
brought  by  a  partnership  before  attempting  to 
take  advantage  of  the  failure  to  set  out  the 
names  of  the  partners  in  the  title  of  the  case, 
waived  any  right  to  object  thereto,  and  can- 
not first  raise  the  question  on  demurrer  to  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent.  Dig.  ff  115,  116,  167;   Dec  Dig.  §  75.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Long,  Judge. 

Action  by  H.  Brewer  &  Co.  against  Aber- 
nathy,  Lyerly  &  Co,     From  a  Judgment  of 


nonsuit,    plaintiff   appeals,     Reversed,   and 
new  trial  ordered. 

At  the  close  of  plaintiff's  evidence,  the 
defendant  moved  for  judgment  as  of  non- 
suit. This  is  an  extract  from  the  record: 
"At  the  close  of  plaintiff's  testimony  the 
defendant  demurs  ore  tenus  to  the  evidence 
and  insists  the  plaintiff  should  be  nonsuited 
for  that  there  has  no  evidence  been  offered 
tending  to  show  the  names  of  the  partners 
of  the  plaintiff's  company,  if  they  are  part- 
ners, and  no  evidence  tending  to  show  that 
the  plaintiff  company  is  an  incorporation. 
Upon  an  inspection  of  the  record,  such  as 
the  court  is  able  to  make,  it  fails  to  find 
any  evidence  as  to  whether  it  is  a  partner- 
ship or  incorporation.  The  court  also  fails 
to  find  anything  in  record,  summons,  or 
pleading  disclosing  whether  the  plaintiff  la 
an  incorporation  or  partnership.  The  court, 
therefore,  being  left  in  the  dark  in  this  mat- 
ter, upon  all  the  evidence,  and  upon  the  rec- 
ord, directs  a  judgment  of  nonsuit  against 
the  plaintiff,  and  to  such  order  the  plaintiff 
excepts  and  appeals  to  the  Supreme  Court" 

J.  T.  Perkins,  for  appellant  Avery  & 
Ervin  and  A.  A.  Whitener,  for  appellee, 

BROWN,  J.  The  record  discloses  two  as- 
signments of  error:  (1)  The  exclusion  of  the 
affidavit  of  the  plaintiff  showing  that  the 
notes  were  given  for  goods  sold  and  delivered 
as  set  forth  in  plaintiff's  first  assignment  of 
error.  (2)  The  order  of  nonsuit  of  plaintiff, 
and  the  sustaining  of  the  defendant's  demur- 
rer to  the  evidence  as  set  forth  in  the  plain- 
tiff's second  exception. 

It  is  not  necessary  to  consider  the  first  as- 
signment of  error,  as  we  are  of  opinion  that 
the  court  below  erred  in  ordering  a  nonsuit 
on  the  ground  that  it  did  not  appear  whether 
the  plaintiff  was  a  partnership  or  a  corpo- 
ration, and,  if  a  partnership,  who  the  part- 
ners were.  The  ruling  of  his  honor  was 
made  as  stated  in  the  briefs  of  the  counsel 
upon  the  authority  of  Heaton  v.  Wilson,  123 
N.  C.  398,  31  S.  E.  671. 

We  do  not  think  that  case  is  by  any 
means  decisive  of  the  question  presented 
here.  It  was  an  action  for  the  recovery 
of  the  possession  of  certain  logs  accompanied 
with  the  ancillary  proceedings  of  claim  and 
delivery,  and  was  not  brought  in  the  name 
of  the  partnership  but  in  the  name  of  W.  H. 
Heaton  alone.  While  the  evidence  showed 
that  the  logs  belonged  to  Heaton  and  W.  W. 
Avery,  and  the  court  held  that  "Heaton 
could  not  recover  all  the  logs,  if  a  partner, 
more  than  he  is  entitled  to."  the  Idea  of  the 
court  seemed  to  have  been  that,  inasmuch 
as  the  action  was  brought  in  the  name  of 
Heaton  as  an  individual  and  not  in  the  name 
of  the  partnership  to  which  the  logs  belong- 
ed, therefore  Heaton.  could  not  recover.  We 
do  not  think  the  case  is  any  authority  for 
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the  position  that  motion  to  nonsuit  can  be 
sustained  upon  the  grounds  set  out  In  his 
honor's  judgment  quoted  above. 

[1]  This  question  was  carefully  considered 
and  decided  by  us  in  the  recent  case  of 
Kochs  v.  Jackson,  156  N.  C.  327,  72  S.  E. 
382,  in  an  opinion  by  Mr.  Justice  Allen.  In 
that  case  it  is  held  that  a  demurrer  ore 
tenus  will  not  be  sustained  on  the  ground 
that  the  plaintiffs'  name  appeared  to  be 
either  that  of  an  incorporated  company  or 
a  partnership,  and  that  neither  the  fact  of 
incorporation  nor  the  names  of  the  partners 
were  alleged. 

This  is  in  accordance  with  the  statute 
wherein  such  objections  are  deemed  to  be 
waived  unless  taken  advantage  of  by  a 
written  demurrer  or  answer.  In  this  case 
the  suit  is  brought  in  the  name  apparently 
of  a  partnership,  and  the  transaction  seems 
to  have  been  had  with  H.  Brewer  &  Co.  who 
are  the  plaintiffs.  It  is  that  title  which  ap- 
pears in  the  written  correspondence  between 
the  parties. 

If  the  defendant  desired  to  take  advantage 
of  the  fact  that  the  names  of  the  copartners 
were  not  set  out,  he  should  have  done  so  in 
apt  time.  By  waiting  until  the  close  of  the 
plaintiff's  evidence,  the  defendant  waived 
any  right  to  object  to  the  fact  that  the 
names  of  the  individual  copartners  were  not 
set  out  in  the  title  of  the  case.  A  new  trial 
is  ordered. 

Reversed. 


(188  Ga.  205) 

STRICKLAND  v.  STRICKLAND  et  si 
(Supreme  Court  of  Georgia.     May  16,  1912.) 

(Byllabu$  by  the  Court.) 

Judgment  (|  460*)— Relief  Against  Sale— 
Pleading. 

An  equitable  petition  sought  to  enjoin  a 
sale  which  was  advertised  to  be  held  under  a 
decree  rendered  in  a  former  proceeding,  also 
of  an  equitable  character.  It  was  allegea  that 
the  plaintiff  in  the  present  case  was  the  plain- 
tiff m  the  former  case,  but  was  absent  when 
it  came  on  for  trial,  and  that  the  decree  was 
taken  by  consent  of  counsel,  without  his  au- 
thority. Certain  detached  excerpts  from  the 
former  decree  were  set  out  and  attacked  as 
illegal;  but  the  decree  as  a  whole  was  not 
set  out,  nor  was  the  former  litigation  set  forth 
at  all,  either  by  attaching  a  copy  of  the  record 
as  an  exhibit  or  by  stating  its  substance,  and 
it  is  impossible  to  understand  its  nature,  al- 
legations, and  prayers.  It  appeared  that  the 
former  decree  was  rendered  more  than  three 
years  before  the  present  petition  was  filed. 
There  was  nothing  to  show  when  the  plaintiff 
first  had  knowledge  of  its  rendition,  or  wheth- 
er he  acquiesced  in  it,  or  why  he  had  not 
sooner  moved  to  set  it  aside,  if  it  was  im- 
properly rendered.  There  was  no  prayer  to 
set  it  aside  in  the  present  petition.  The  pre- 
siding judge  refused  to  sanction  the  petition 
or  to  grant  any  order  on  it.  Held,  that  while 
some  of  the  excerpts  from  the  former  decree 
appear  to  be  peculiar,  and  perhaps  not  in  ac- 
cord with  the  law  as  to  determining  amounts 
and  making  sales,  this  court  is  unable,  under 
the  fragmentary   and  uncertain  allegations   of 


the  petition,  to  hold  that  the  presiding  judge 
erred. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  *f  879,  880,  882-891;  Dec  Dig.  | 
460.*] 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;   W.  B.  Thomas,  Judge.  ' 

Action  by  I*  J.  Strickland  against  B.  F. 
Strickland  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Hendricks  ft  Christian  and  W.  G.  Harri- 
son, all  of  Nashville,  for  plaintiff  In  error. 
O.  M.  Smith,  of  Valdosta,  for  defendants 
in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(188  Ga.  146> 
EDWARDS    v.    MAYOR   AND   ALDERMEN 

OF  MILLEDGEVILLE. 
(Supreme  Court  of  Georgia.    May  15,  1912.) 

(Syllabu*  by  the  Court.) 

Appeal  and  Ebrob  (|  1005*)— Presenting 
Question  in  Tbial  Court  — Amount  of 
Recovebt. 

Suit  was  brought  against  a  municipal  cor- 
poration, seeking  to  recover  the  price  of  cer- 
tain building  stone,  at  the  rate  of  $1.35  per 
cubic  foot.  The  defendant  pleaded  that  the 
price  agreed  upon  was  81  cents  per  cubic  foot, 
instead  of  that  for  which  suit  was  brought; 
that  it  tendered  the  correct  amount  to  the 
plaintiff,  who  refused  to  receive  it;  that  the 
tender  was .  made  by  check,  and  a  tender  in 
actual  cash  was  rendered  unnecessary  by  the 
fact  that  the  plaintiff  notified  the  defendant 
that  he  would  not  receive  such  sum;  that 
"defendant  says  that  the  amount  so  offered 
plaintiff  was  the  true  amount  to  which  plain- 
tiff was  entitled,  which  this  defendant  has 
held  subject  to  the  plaintiffs  order  at  all 
times,  and  is  still  ready  and  willing  to  pay"; 
and  that  defendant  should  not  be  charged  with 
costs.  Upon  the  trial,  the  evidence  was  direct- 
ed to  the  point  as  to  whether  the  plaintiff 
was  entitled  to  recover  at  the  rate  of  81  cents 
per  cubic  foot  or  at  a  higher  rate.  The  mayor, 
testified  that  the  amount  due,  at  81  cents  per 
cubic  foot,  "has  been  tendered  to"  the  plain- 
tiff. At  the  close  of  the  brief  of  evidence  oc- 
curs this  statement:  "It  was  admitted  in  open 
court  by  the  plaintiff  that  a  tender  of  the 
amount  claimed  to  be  due  at  81  cents  per 
cubic  foot  was  made  and  declined."  The  jury 
found  for  the  plaintiff  the  amount  admitted  to 
be  due  by  the  defendant  A  motion  for  a  new 
,  trial  was  made  by  the  plaintiff,  on  the  general 
grounds  that  the  verdict  was  contrary  to  law 
and  evidence,  without  evidence  to  support  it, 
and  against  the  weight  of  the  evidence.  The 
motion  was  overruled,  and  the  plaintiff  except- 
ed. It  does  not  appear  that  any  point  was 
specially  raised  in  the  court  below,  either  by 
request  to  charge  or  otherwise,  as  to  whether 
the  plaintiff  was  entitled  to  recover  interest. 
In  this  court  it  was  contended  that  the  verdict 
was  contrary  to  law  and  evidence,  because  the 
evidence  of  tender  was  not  sufficient  to  stop 
the  running  of  interest;  and  that  the  plain- 
tiff was  entitled  to  a  new  trial,  because  the 
verdict  did  not  find  interest  in  his  favor.  Held 
that,  in  view  of  the  admission  made  in  open 
court  in  connection  with  the  plea  of  tender 
and  the  fact  that  it  does  not  appear  that  any 
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interest  was  claimed  in  the  court  below  or  any 
contention  made  on  that  subject,  the  admission 
will  be  construe*!  as  made  for  the  purpose  of 
obviating  the  necessity  for  introducing  fur- 
ther evidence  on  the  subject  of  tender,  and 
as  including  the  continuing  tender  pleaded. 
And  the  verdict,  approved  by  the  presiding 
judge,  will  not  be  set  aside  and  a  new  trial 
granted  under  the  general  grounds  of  the  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  3860-3876%  3948-3954; 
Dec.  Dig.  §  1005.*] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  M.  M.  Edwards  against  the 
Mayor  and  Aldermen  of  Milledgeville.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Allen  &  Pottle,  of  Milledgeville,  for  plain- 
tiff in  error.  Livingston  Kenan,  of  Mill- 
edgeville, for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Oa.  168) 

NEIL  et  aL  t.  DOW  LAW  BANK  et  aL 
(Supreme  Court  of  Georgia.    May  15,  1912.) 

(SyUabue  by  the  Court.) 

Parties   (|§  88,  92*)—  Bill  —  Special  De- 
murrer. 

Where  an  equitable  petition  is  defective 
because  of  a  misjoinder  of  parties,  the  same 
is  subject  to  a  special  demurrer  filed  at  the 
first  term;  but  the  petition  should  not  be  dis- 
missed on  a  motion  in  the  nature  of  a  general 
demurrer  made  at  the  trial  term  and  based 
upon  this  ground  alone.  Georgia  Railroad, 
etc.,  Co.  v.  Tice,  124  Ga.  469,  52  S.  E.  916. 

[EM.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  «  145-147,  150-152;  Dec  Dig.  §| 
88,  92.*1 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Judge. 

Action  by  the  Dow  Law  Bank  and  others 
against  Z.  H.  Neil  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

H.  A.  Mathews,  of  Ft  Valley,  for  plain- 
tiffs in  error.  Miller  ft  Jones,  of  Macon, 
for  defendants  in  error. 

BEOK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(138  Oa.  164) 

HUNT  v.  CITY  OF   ROME. 

(Supreme  Court  of  Georgia.     May  15,  1912.) 

(SyUabu*  by  the  Court.) 

Appeal  and  Error  (|  1004*)— Review— Ver- 
dict—Damages. 

The  suit  being  for  damages,  alleged  to 
have  resulted  to  the  real  property  of  the 
plaintiff  by  reason  of  the  raising  of  the  grade 
of  the  street  in  front  of  it,  and  there  being 
involved  no  question  of  the  taking  of  property, 
but  only  the  question  of  consequential  dam- 
ages,   or   consequential   benefits    thereto,    and 


the  evidence  of  the  plaintiff  tending  to  show 
damages  and  loss  of  rental  value,  and  the  tes- 
timony for  the  defendant  tending  to  show  that 
the  benefits  arising  from  the  change  in  grade 
were  greater  than  the  injury  caused  thereby, 
there  was  no  error  in  overruling  the  motion 
for  a  new  trial,  made  by  the  plaintiff  in  er- 
ror, on  the  ground  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  although  the 
verdict  for  the  plaintiff  was  for  a  less  sum 
than  any  of  his  witnesses  estimated  the  dam- 
ages to  be. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3944-3947;  Dec  Dig.  | 
1004.*] 

Error  from  Superior  Court,  Floyd  County; 
Jno.  W.  Maddox,  Judge. 

Action  by  D.  G.  Hunt  against  the  City  of 
Rome.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  in 
error.  Max  Meyerhardt,  of  Rome,  for  de- 
fendant in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(188  Ga.  177) 

PICKETT  t.  CENTRAL  OF  GEORGIA  RY. 

CO. 

(Supreme  Court  of  Georgia.    May  16,  1912.) 

(Byllabue  by  the  Court.) 

1.  Cashiers  (§  317*)— Injuby  to  Passbngkbs 
—Evidence. 

In  an  action  against  a  railroad  company 
by  a  passenger  for  an  injury  received  by  him 
while  alighting  from  a  train  at  a  place  a  short 
distance  from  the  depot  or  station,  evidence 
tending  to  show  a  custom  of  alighting  from 
trains  at  such  place,  with  the  knowledge  or 
consent  of  the  carrier,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fft  1295-1806;    Dec.  Dig.  |  317.*] 

2.  Damages   (|  216*)— Personal  Injuries— 
Instructions. 

Where,  in  an  action  to  recover  on  account 
of  a  personal  injury,  it  is  sought  to  recover 
damages  on  account  of  loss  of  time,  physi- 
cian's bills  incurred,  pain  and  suffering,  and 
permanent  impairment  of  capacity  to  labor 
and  earn  money,  the  charge  should  not  con- 
fuse the  methods  for  estimating  the  different 
elements  of  damages,  or  be  so  shaped  as  to 
lead  the  jury  to  conclude  that  there  can  be 
no  recovery,  if  the  injury  to  the  plaintiff  is  not 
permanent. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |§  548-555;   Dec.  Dig.  8  216.*] 

3.  Carriers    (J  339*)— Injury  to  Passen- 
gers—Contributory  Negligence, 

There  was  no  error  in  charging  to.  the  ef- 
fect that,  if  the  injured  person  and  the  com- 
pany were  equally  negligent  in  the  transaction, 
there  could  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ft  1353;    Dec  Dig.  f  339.*] 

Error  from  Superior  Court,  Marion  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Action  by  J.  M.  Pickett  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 
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J.  M.  Pickett  brought  suit  against  the 
Central  of  Georgia  Railway  Company  to  re- 
cover damages  for  a  personal  injury.  He 
claimed  that  while  he  was  alighting  from 
a  train  of  the  defendant  the  engineer  caus- 
ed it  to  more  forward  suddenly  and  with- 
out warning,  throwing  him  down  and  injur- 
ing him.  The  place  where  the  injury  oc- 
curred was  not  immediately  at  the  station 
which  was  his  point  of  destination,  but  at 
a  point  a  short  distance  before  reaching  it, 
and  where  the  train,  which  was  composed  of 
freight  cars  and  passenger  cars,  stopped  to 
shift  a  freight  car  onto  a  siding.  The  plain- 
tiff testified:'  "I  thought  it  had  stopped  for 
me  to  get  off.  *  *  *  I  have  got  off  there 
a  thousand  times."  And  again:  'They  had 
been  in  the  habit  of  stopping  for  people  to 
get  off  right  where  I  got  off  at"  The  con- 
ductor testified:  "The  rule  is  to  call  sta- 
tion when  you  stop  at  a  station.  We  did 
not  call  it  when  we  stopped  at  the  switch, 
because  we  did  not  stop  there  for  passen- 
gers to  get  off."  The  jury  found  for  the  de- 
fendant The  plaintiff  moved  for  a  new 
trial  on  the  following,  among  other,  grounds: 

(1)  Because  the  court  refused  to  allow  a 
witness  for  the  plaintiff  to  answer  the  ques- 
tion: "What  is  the  custom  of  stopping  that 
train  there,  when  there  is  a  long  freight 
train,  for  passengers  to  get  off?"  The  jury 
were  caused  to  retire,  and  the  witness  stat- 
ed that  he  would  testify  as  follows:  "I  got 
off  there  going  this  way  very  frequently, 
and  going  from  Columbus  also.  There  is  a 
very  heavy  grade  from  Kinchafoonee  creek, 
about  a  mile  and  a  half  above  there  to  this 
place,  just  about  all  they  can  pull;  and  al- 
most invariably  the  conductor  requests,  if 
they  have  got  any  freight  to  set  or  any  cars, 
they  request  when  they  stop  there,  that  the 
passengers  get  off.  Now,  when  there  is  no 
freight  to  stop  there,  they  pull  up  till  the 
passenger  car  gets  up  even  with  the  station, 
or  by  the  road.  There  is  a  road  crossing 
Just  west  of  there,  Just  right  at  it.  If  the 
engine  has  got  to  stop  there  to  leave  any 
freight  car  or  any  freight,  I  don't  think  I 
ever  came  in  my  life  but  that  the  conductor 
requested  that  we  get  off  down  near  that 
little  trestle.  The  grade  is  so  heavy,  if  they 
have  to  leave  a  car  or  reduce  freight  and 
then  pull  up  to  stop  for  passengers  to  get 
off,  it  would  make  a  considerable  delay,  be- 
cause the  grade  coming  this  way  is  so  heavy. 
When  they  go  the  other  way,  it  is  a  down- 
grade. I  don't  think  I  ever  got  off  at  the 
station  in  my  life,  when  they  left  any  freight 
there,  but  what  the  conductors  would  re- 
quest us  to  get  off  down  there;  and  that 
is  right  close  to  a  little  trestle  just  beyond 
the  station  from  here;  and  it  was  their  cus- 
tom, whenever  they  had  freight  to  put  off, 
to  let  them  get  off  down  there."  The  court 
rejected  this  evidence. 

(2)  Because  the  court  charged  as  follows: 
•4The  plaintiff  in  this  case  claims  general 
damages  for  pain  and  suffering  and  for  in- 


juries alleged  to  have  [been}  done  him  by 
the  defendant  General  damages  are  sucb 
that  the  law  presumes  to  flow  from  any 
tortious  acts,  and  may  be  recovered  with* 
out  proof  of  any  amount  Damages  are  giv- 
en as  compensation  for  injury  done;  and 
generally  this  is  the  measure,  where  the 
injury  is  of  a  character  capable  of  being  es- 
timated in  money.  If  the  injury  is  small, 
or  the  mitigating  circumstances  be  slight,, 
nominal  damage?  only  are  given.  There  is 
no  fixed  rule  by  which  the  jury  must  be> 
governed  in  estimating  damages  for  person- 
al injuries,  permanent  injuries,  nor  pain  and 
suffering.  The  amount  of  such  general  dam- 
ages is  for  the  enlightened  conscience  of 
an  impartial  Jury.  You  must  determine,  of 
course,  first,  whether  there  has  been  any 
permanent  injuries  or  general  damages.  You 
must  determine  whether  or  not  there  has 
been  any  pain  and  suffering;  and,  in  order 
to  determine  that  you  must  look  to  the  evi- 
dence and  see  what  was  done,  and  you  must 
draw  your  conclusions  from  the  facts  estab- 
lished by  the  evidence.  If  you  find  that 
there  has  been  no  such  damage,  then  the 
rules  of  law  that  I  have  given  you  would 
apply;  and,  if  there  has  been  none  such, 
there  can  be  no  recovery*  In  other  words, 
if  no  injury  has  been  done,  no  permanent 
injury  has  occurred,  then  no  damage  could 
be  awarded  to  the  plaintiff." 

(3)  Because  the. court  charged  as  follows: 
"Gentlemen,  if  both  parties  were  equally 
negligent  then  the  plaintiff  cannot  recover, 
and  you  would  have  to  find  a  verdict  for  the 
defendant  in  the  case.  In  other  words, 
where  both  parties  are  negligent  in  order 
for  the  plaintiff  to  recover  at  all,  the  de- 
fendant company  (the  railroad  company) 
must  be  guilty  of  greater  negligence  than 
the  plaintiff." 

The  motion  was  overruled,  and  the  plain- 
tiff excepted. 

J.  J.  Dunham  and  W.  D.  Crawford,  both 
of  Buena  Vista,  for  plaintiff  in  error.  C.  E. 
Battle  and  Howell  Hollis,  both  of  Colum- 
bus, for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  If  an  act  is  obviously  negli- 
gent, it  cannot  be  justified  by  proof  of  a.  cus- 
tom to  do  it.  Where  the  quality  of  the  act 
as  to  negligence  or  diligence  is  not  clear, 
there  is  more  reason  for  admitting  evidence 
of  custom  as  throwing  light  on  the  subject 
It  is  not  necessary  here  to  discuss  fully  the 
cases  in  which  it  has  been  held  that  proof 
of  a  custom  is  admissible,  and  those  in 
which  it  has  been  held  U>  be  inadmissible. 
Confining  our  consideration  to  cases  like  tbe 
one  in  hand,  or  closely  analogous  thereto, 
it  is  generally  held  that  evidence  tending 
to  show  a  custom  or  habit  of  alighting  from 
trains  elsewhere  than  at  a  depot  with  tbe 
knowledge  or  consent  of  the  carrier,  is  ad- 
missible, in  an  action  by  a  passenger  for 
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Injuries  received  while  so  alighting.  Penn- 
sylvania Co.  v.  McCaffrey,  173  111.  109  (6), 
50  N.  B.  713;  Chicago  City  Ry.  t.  Low- 
itz,  218  111.  24,  75  N.  E.  755 ;  Keating  v.  New 
York  Central  R.  Co.,  49  N.  Y.  673;  McGee 
v.  Missouri  Pacific  Ry.  Co.,  92  Mo.  208,  4  S. 
W.  739,  1  Am.  St.  Rep.,  706:  Baltimore  & 
Ohio  R.  Co.  v.  Kane,  69  Md.  11,  22,  13  Atl. 
387,  9  Am.  St.  Rep.  387;  McDonald  v.  Chi- 
cago &  Northwestern  R.  Co.,  26  Iowa,  139, 
142;  Nicholson  v.  Lancastershlre  &  York- 
shire Ry.  Co.,  3  Hurl.  &  Colt.  (Exch.)  534. 
The  fact  that  the  witness,  who  offered  to 
testify  as  to  the  custom  of  stopping  at  a 
place  a  short  distance  from  the  station  and 
permitting  passengers  to  alight  there,  also 
stated  that  the  conductor  requested  them  to 
do  so  did  not  render  the  evidence  inadmissi- 
ble. It  tended  to  show  that  the  company  not 
only  stopped  Its  train  at  that  point,  when 
there  was  shifting  to  be  done,  and  permitted 
passengers,  with  its  knowledge,  to  alight 
there,  but  that  Its  conductor  asked  that  they 
do  so.  That  the  conductor  did  not  make  such 
a  request  on  the  occasion  when  the  plaintiff 
was  injured. did  not  render  the*  evidence  inad- 
missible as  tending  to  show  the  existence  of 
the  custom  and  the  knowledge  of  it  and  ac- 
quiescence in  It  on  the  part  of  the  company's 
conductors. 

In  Auld  v.  Southern  Ry.  Co.,  136  Ga.  266, 
71  S.  E.  426,  a  similar  principle  to  that  now 
being  considered  was  Involved.  A  passenger 
brought  suit  against  a  carrier  on  account  of 
an  injury,  caused  by  being  precipitated  from 
a  moving  train  while  crossing  from  one  coach 
to  another.  It  was  held  that  testimony  of  a 
known  usage  or  custom  of  passengers  to 
cross  from  coach  to  coach  was  competent  evi- 
dence, not  to  justify  or  excuse  the  passenger 
from  attempting  to  cross  when  It  would  be 
obviously  hazardous  to  do  so,  but  as  illustrat- 
ing the  character  and  nature  of  the  act  as 
bearing  on  the  passenger's  alleged  contribu- 
tory negligence  in  crossing.  The  difference 
between  evidence  of  this  character  and  such 
as  was  offered  in  Metropolitan  Street  R.  Co. 
v.  Johnson,  91  Ga.  466,  18  S.  E.  816,  is  pat- 
ent There  a  woman  was  injured  in  conse- 
quence of  the  running  of  a  dummy  engine 
against  her  while  she  was  endeavoring  to 
cross  a  street  in  front  of  a  train.  It  was 
sought  to  prove  what  was  the  usual  custom 
of  pedestrians  when  they  undertook  to  cross 
a  street  on  which  cars  drawn  by  dummy  en- 
gines were  passing;  and  such  evidence  was 
held  not  to  be  admissible.  So  in  Mayfield 
v.  Savannah,  G.  &  N.  A.  R.  Co.,  87  Ga.  374, 
13  S.  E.  459,  it  was  held  that  evidence  of 
a  custom  or  usage  obviously  dangerous,  and 
so  shown  to  be  in  the  plaintiff's  petition,  was 
not  admissible  to  excuse  contributory  negli- 
gence by  the  plaintiff.  It  was  added  that 
this  was  especially  true  where  it  did  not  ap- 
pear that  such  custom  or  usage  had  been 
adopted  by  the  defendant  company,  or  that 


it  prevailed  at  the  place  or  on  the  particular 
road  concerned. 

[2]  2.  Exception  was  taken  to  the  portion 
of  the  charge  on  the  Bubject  of  damages  and 
their  measure.  Such  charge  did  not  clearly 
state  the  rules  of  law  in  reference  to  the 
measure  of  damages  recoverable.  It  was  es- 
pecially Inaccurate  in  its  closing  sentence, 
where  it  was  said:  "If  you  find  that  there 
has  been  no  such  damage,  then  the  rules  of. 
law  that  I  have  given  you  would  apply ;  and 
if  there  has  been  none  such  there  can  be  no 
recovery.  In  other  words,  if  no  injury  has 
been  done,  no  permanent  injury  has  occur- 
red, then  no  damage  could  be  awarded  to  the 
plaintiff."  This  was  calculated  to  lead  the 
jury  to  believe  that  the  plaintiff  was  entitled 
to  no  recovery,  unless  he  had  received  per- 
manent injuries. 

[3]  3.  It  has  been  held  that,  in  a  suit 
against  a  railroad  company  by  a  person  who 
has  received  an  injury  from  the  operation 
of  one  of  its  trains,  if  the  injured  person 
and  the  company  were  equally  negligent  In 
the  transaction,  there  can  be  no  recovery. 
Willingham  v.  Macon  &  Birmingham  Ry.  Co., 
113  Ga.  374,  38  S.  EL  843;  Brunswick  ft 
Western  R.  Co.  v.  Wiggins,  113.  Ga.  842,  39 
S.  E.  551,  61  L.  R.  A.  513;  Wrightsvllle  ft 
Tennille  R.  Co.  v.  Gornto,  129  Ga.  204  (8), 
58  S.  B.  769.  The  giving  of  a  charge  to  this 
effect  was  therefore  not  error. 

Judgment  reversed.  All  the  Justices  con* 
cur. 


038  Ga.  171) 
GORE  v.  GORE. 

(Supreme  Court  of  Georgia.     May  15,  1912.) 

(Syllabut  by  the  Court.)    • 

Divorce  (§  286*)— Temporary  Alimony— Re- 
view of  Award. 

Where,  on  the  hearing  of  an  application 
for  temporary  alimony,  the  evidence  is  conflict- 
ing as  to  the  cause  of  the  separation,  the  wife 
contending  that  she  separated  from  her  hus- 
band because  of  his  cruelty,  and  the  husband 
contending  that  his  conduct  was  kind  and  con- 
siderate, the  discretion  of  the  court  in  award- 
ing a  reasonable  sum  for  alimony  and  attor- 
ney's fees  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see*  Divorce, 
Cent  Dig.  {§  769,  770;  Dec.  Dig.  §  286.*] 

Error  from  Superior  Court,  Randolph 
County;    W.  C.  Worrill,  Judge. 

Action  between  A.  F.  Gore  and  R.  H. 
Gore  for  divorce.  From  an  order  awarding 
temporary  alimony,  the  husband  brings  er- 
ror.   Affirmed. 

M.  0.  Edwards,  of  Dawson,  and  Geo.  H. 
Perry,  of  Cuthbert,  for  plaintiff  in  error. 
Jas.  W.  Harris,  of  Cuthbert,  for  defendant 
in  error. 

w 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Die.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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(138  Ga.  159) 

DYER  ft  GHEESLING  t.   DYER. 
(Supreme  Court  of  Georgia.    May  15,  1912.) 

(ByUabu*  by  the  Court.) 

Partnership    (§   232*)— Dissolution— Firm 
Debts— Mortgage. 

M.  A.  Dyer  and  J.  T.  Gheesling  were  part- 
ners doing  a  mercantile  business  under  the  firm 
name  of  Dyer  ft  Gheesling.  The  latter  sold 
his  entire  interest  in  the  business  and  the  firm 
assets  to  the  other  partner,  it  being  stipulated 
that  the  purchaser  of  the  retiring  partner's  in- 
terest "is  to  pay  the  partnership  debts."  Sub- 
sequently to  the  sale  Dyer,  the  purchaser,  ex- 
ecuted a  mortgage  covering  the  entire  stock  of 
merchandise;  and,  when  this  mortgage  was 
foreclosed  and  the  mortgage  fi.  fa.  levied, 
Gheesling  filed  a  claim  thereto  in  the  name  of 
the  former  partnership,  Dyer  ft  Gheesling. 
Held,  that  the  court  to  whom  the  case  was  sub- 
mitted under  the  law  and  the  facts  without 
the  intervention  of  a  jury,  did  not  err  in  finding 
the  property  subject  Whether  Gheesling  could 
have  maintained  an  equitable  action  or  not,  to 
c6mpel  the  application  of  the  assets  to  the 
payment  of  the  firm  debts,  he  could  not  main- 
tain a  claim  in  the  name  of  the  firm,  although 
Dyer  was  insolvent,  and  had  not  complied  with 
his  obligation  to  pay  the  firm  debts. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  }|  481,  482;  Dec.  Dig.  |  232.*] 

Error  from  Superior  Court,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  Dyer  ft  Gheesling  against  B.  C. 
Dyer.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error.  M.  I*  Felts,  of  Warrenton, 
for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(138  Ga.  127) 

ATKINSON  v.  FIRST  NAT.  BANK  OF 
HAWKINSVILLE. 

(Supreme  Court  of  Georgia.     April  11,  1912. 
Rehearing  Denied  May  14,  1912.) 

(8yllabu$  by  the  Court.) 

1.  Bills  and  Notes  (J  97*)— Actions— De- 
fenses— Failure  of  Consideration. 

To  a  suit  by  the  holder  of  a  negotiable 
note,  the  maker  pleaded  as  failure  of  considera- 
tion that  the  consideration  of  the  note  was  the 
exclusive  right  to  sell  within  certain  territory 
a  mechanical  tool  manufactured  by  the  payee, 
and  that  the  payee  contracted  in  writing  that 
he  would  furnish  at  a  certain  price  the  article 
contracted  to  be  sold,  which  was  to  be  in  every 
way  equal  to  and  perfect  as  the  sample,  or  pur- 
chase price  would  be  refunded;  that  the  tools 
furnished  were  unmerchantable  and  not  reason- 
ably suited  to  the  uses  intended ;  that  he  asked 
the  holder  to  discount  the  note  for  him  at 
50  cents  on  the  dollar,  and  notified  him  that 
he  would  not  protect  the  note  further  than  to 
the  extent  of  50  per  cent  of  the  note,  as  it 
was  quite  likely  that  the  consideration  of  the 
note  would  partially  or  totally  fail,  and  urged 
upon  the  holder  not  to  buy  the  note  unless  he 
procured  the  same  at  50  cents  on  the  dollar, 
and  that  the  holder  agreed  to  discount  the  note 


for  the  maker  at  50  cents  on  the  doDar.  Held* 
that  the  plea  set  up  no  meritorious  defense. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  166-212,  1372-1376;  Dec 
Dig.  |  97.*] 

2.  New  Trial  (§  85*)— Grounds  —  Setting 
Aside. 

To  authorize  the  setting  aside  of  a  verdict 
on  account  of  the  defendant's  having  been 
providentially  prevented  from  being  present  at 
the  trial,  it  must  appear  that  he  had  a  merito- 
rious defense  to  the  action.  Peacock  v.  Uary, 
52  Ga.  353. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  170-172;    Dec.  Dig.  §  85.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  the  First  National  Bank  of 
Hawkinsville  against  C.  C.  Atkinson.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

H.  F.  Lawson,  of  Hawkinsville,  for  plain- 
tiff in  error.  W.  L.  &  Warren  Grice,  of 
Hawkinsville,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 

*=  (138  Ga.  UK) 

MACON,  D.  &  S.  R.  CO.  v.  CALHOUN. 
(Supreme  Court  of  Georgia.     May  15,  1912.) 

(Syllabui  by  the  Court.) 

1.  Statutes  (§  98*)— Special  Acts— Consti- 
tutional Law. 

That  part  of  the  act  approved  August  6, 
1909  (Acts  1909,  p.  279),  abolishing  the  city 
court  of  Mt.  Vernon,  which  provides  for  the 
transfer  of  all  cases  from  that  court  to  the 
superior  court,  does  not  contravene  article  1, 
8  4.  par.  1,  of  the  Constitution  of  this  state 
(Civ.  Code  1910,  {  6391),  which  provides  that 
"no  special  law  snail  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an  ex- 
isting general  law.  No  general  law  affecting 
private  rights  shall  be  varied  in  any  particular 
case  by  special  legislation." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  110,  111;  Dec.  Dig.  |  98.*] 

2.  Courts  (§  42*)— Abolition  op  City  Coubt 
— Constitutional  Law  —  Uniformity  of 
Procedure. 

Nor  does  the  above-recited  act  violate  ar- 
ticle 6,  §  9,  par.  1.  of  the  Constitution  (Civ. 
Code  1910,  f  6527),  which  provides  for  uni- 
formity of  procedure  and  practice  in  all  courts 
of  the  same  grade  and  class. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  ||  163-170,  181-183;  Dec  Dig.  § 
42.*] 

Certified  Question  from  Court  of  Appeals. 

Action  between  the  Macon,  Dublin  &  Savan- 
nah Railroad  Company  and  C.  H.  Calhoun. 
From  the  judgment,  the  railroad  company 
brought  error  to  the  Court  of  Appeals, 
which  certified  the  case  to  the  Supreme 
Court  Questions  propounded  answered  in 
the  negative. 

The  Court  of  Appeals  has  certified  to  the 
Supreme  Court  the  following  questions: 

(1)  "Is  that  part  of  the  act  approved  Au- 
gust 6,  1909  (Acts  1909,  p.  279),  abolishing 
the  city   court   of   Mt   Vernon,   which   pro- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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Tides  for  the  transfer  of  all  cases  from  that 
city  court  to  the  superior  court,  and  for  the 
trial  of  them  in  the  superior  court,  uncon- 
stitutional, because  violative  of  article  1,  | 
4,  par.  1,  of  the  Constitution  of  Georgia 
(Civil  Code  1910,  |  6391),  which  provides 
that  'no  special  law  shall  be  enacted  in  any 
case  for  which  provision  has  been  made  by 
an  .existing  general  law.  No  general  law 
affecting  private  rights  shall  be  varied  in 
any  particular  case  by  special  legislation.'? 
In  this  connection,  counsel  presenting  the 
constitutional  question  make  the  point  that 
there  are  general  laws  which  provide  for 
the  institution  and  trial  of  suits  in  the  su- 
perior court,  among  others  the  following, 
which  are  repugnant  to  the  special  scheme 
contemplated  by  the  act  in  question:  'All 
suits  in  the  superior  courts  shall  be  by  pe- 
tition to  the  courts.  To  every  petition  the 
clerk  shall  annex  a  process  requiring  the 
appearance  of  the  defendant  at  the  return 
term  of  the  court  All  suits  must  be  filed 
with  the  clerk  at  least  twenty  days  before 
the  return  term  thereof.  Process  returnable 
to  said  superior  courts  must  be  served  upon 
the  defendant  at  least  fifteen  days  before 
the  return  term.  No  trial  in  any  civil  case 
shall  be  had  at  the  first  term.' 

(2)  "Is  the  above-recited  act  unconstitu- 
tional, because  it  is  violative  of  article  6,  8 
9,  par.  1,  of  the  Constitution  of  Georgia 
(Civil  Code  1910,  §  6527),  which  provides 
that  the  proceedings  and  practice  of  all 
courts  of  the  same  grade  and  class,  so  far 
as  regulated  by  law,  shall  be  uniform,  on 
the  ground  that  the  act  in  question  provides 
a  different  method  of  proceedings  and  prac- 
tice in  the  institution  and  trial  of  a  case  in 
a  superior  court  from  that  provided  by  gen- 
eral law,  differing  in  this  respect  from  the 
following,  among  other,  general  laws:  'AH 
suits  in  the  superior  courts  shall  be  by  pe- 
tition to  the  court  To  every  petition  the 
clerk  shall  annex  a  process  requiring  the  ap- 
pearance of  the  defendant  at  the  return  term 
of  the  court  All  suits  must  be  filed  with 
the  clerk  at  least  twenty  days  before  the 
return  term  thereof.  Process  returnable  to 
said  superior  courts  must  be  served  upon 
the  defendant  at  least  fifteen  days  before 
the  return  term.  No  trial  in  any  civil  case 
shall  be  had  at  the  first  term?  " 

Minter  Wimberly,  of  Macon,  W.  L.  Wilson, 
of  Mt  Vernon,  and  Akerman  &  Akerman,  of 
Macon,  for  plaintiff.  M.  B.  Calhoun,  of  Mt 
Vernon,  and  Graham  &  Graham,  of  McRae, 
for  defendant 

ATKINSON,  J.  [1]  1.  It  is  provided  in 
article  6,  f  1,  par.  1,  of  the  Constitution  of 
this  state  (Civil  Code,  §  6497):  "The  judicial 
powers  of  this  state  shall  be  vested  in  a 
Supreme  Court  a  Court  of  Appeals,  superior 
courts,  courts  of  ordinary,  justices  of  the 
peace,  commissioned  notaries  public,  and 
such  other  courts  as  have  been  or  may  be 


established  by  law."  A  different  section  of 
the  same  article  of  the  Constitution  pro- 
vides: "All  courts  not  specially  mentioned 
by  name  in  the  first  section  of  this  article 
may  be  abolished  in  any  county,  at  the  dis- 
cretion of  the  General  Assembly/*  Article 
6,  §  20,  par.  1  (Civil  Code,  f  6549).  Thus  it 
appears  from  section  1  that  the  General  As- 
sembly has  power  to  create  other  courts 
than  those  specially  mentioned  therein  by 
name,  and  therefore  power  to  create  city 
courts,  and  from  section  20  that  the  Gen- 
eral Assembly  has  power  to  abolish  such 
courts  as  are  not  specially  mentioned  in 
section  1,  and  therefore  has  power  to  abolish 
city  courts,  as  they  are  not  specially  men- 
tioned by  name  in  section  1.  The  city  court 
of  Mt  Vernon  was  established  by  the 
act  approved  August  15,  1906  (Acts  1906,  p. 
288),  and  was  merely  a  statutory  court  which 
could  be  abolished  at  the  pleasure  of  the 
General  Assembly.  When,  in  the  exercise 
of  such  power,  a  law  is  enacted  abolishing 
such  a  court  it  is  necessary  to  make  some 
provision  for  the  disposition  of  the  business 
pending  in  the  court  at  the  time  of  its  aboli- 
tion. No  express  reference  to  such  necessity 
is  made  in  the  Constitution;,  but  as  an  in- 
cident to  and  growing  out  of  the  power  to 
abolish  the  court  there  is  the  power  to 
provide  for  the  disposition  of  the  pending 
business.  In  other  words,  such  power  is  nec- 
essarily Implied  from  those  which  are  ex- 
pressed. It  is  not  essential  to  the  exercise 
of  the  implied  power  that  on  abolition  of 
the  statutory  court  the  General  Assembly 
should  create  some  other  court  to  dispose  of 
the  unfinished  business.  It  could  just  as 
well  transfer  such  business  to  some  exist- 
ing court  having  jurisdiction.  In  such  cases, 
the  transferred  business  would  be  disposed 
of  under  the  rules  of  procedure  and  practice 
of  the  court  to  which  it  was  transferred. 
See  Brooks  v.  Malr,  107  Ga.  738,  33  S.  E. 
650.  In  view  of  this  affirmative  grant  of 
power  by  the  Constitution,  it  cannot  be  said 
that  the  legislation  in  question  is  violative 
of  the  clause  of  the  Constitution  mentioned 
in  the  first  question  propounded  by  the  Court 
of  Appeals.  Moreover,  there  is  no  general 
law  covering  the  method  of  disposing  of  un- 
finished business  pending  in  statutory  courts 
at  a  time  when,  by  law,  they  might  be  abol- 
ished. That  is  a  matter  which  the  General 
Assembly  has  seen  fit  to  deal  with  separate- 
ly as  occasion  arises.  It  is  contended  that 
the  provisions  recited  in  the  first  question, 
relative  to  the  manner  in  which  suits  in  the 
superior  court  shall  be  instituted  and  serv- 
ed and  the  time  of  their  trial,  are  general 
laws  applicable  to  all  cases;  and  hence  the 
existence  of  them  would  prevent  the  enact- 
ment of  other  laws  providing  for  the  trans- 
fer to  the  superior  court  and  trial  therein 
of  cases  which  had  been  originally  institut- 
ed in  a  city  court  The  laws  mentioned  are 
general  laws;  but  they  refer  to  the  instltu- 
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tion,  service,  and  time  of  trial  of  suits  which 
might  be  originally  instituted  in  the  su- 
perior court,  and  were  not  designed  to  re- 
late to  the  manner  of  transferring  and  the 
time  of  trial  of  any  case  instituted  in  a 
statutory  court  which  the  General  Assembly, 
upon  abolition  of  such  court,  might  see  fit 
to  have  transferred  for  trial  in  the  superior 
court 

[2]  2.  The  act  referred  to  in  the  preced- 
ing division  does  not  violate  that  part  of  the 
Constitution  which  provides  for  uniformity 
of  procedure  and  practice  in  all  courts  of  the 
same  grade  and  class.  Laws  providing  for 
the  transfer  of  cases  for  trial  in  the  su- 
perior court  do  not  in  any  manner  affect  the 
rules  of  procedure  and  practice  of  the  su- 
perior courts.  This  is  merely  an  instance 
of  where  the  Legislature,' in  the  exercise  of 
constitutional  authority,  transfers  cases  to 
the  superior  court  for  trial  under  the  ex- 
isting procedure  and  practice  of  that  court, 
without  any  suggestion  of  a  change  of  pro- 
cedure in  that  particular  court. 

It  follows  that  both  of  the  questions  pro- 
pounded by  the  Court  of  Appeals  should  be 
answered  in  the  negative.  All  the  Justices 
concur. 


(188  Ga.  128) 
J.  O.  McCASKILL  &  CO.  v.  STEARNS. 

(Supreme   Court  of  Georgia.     April  9,  1912. 
Rehearing  Denied  May  14,  1912.) 

(Syllabut  by  the  Court,) 

1.  Deeds   (|  114*)— Construction— Descrip- 
tion of  Land. 

Early  county  was  laid  out  by  virtue  of 
an  act  approved  December  15,  1818,  which 
provided  that  its  territory  shall  be  laid  off  in- 
to districts,  and  subdivided  into  lots  of  250 
acres  each.  Decatur  county  was  formed  from 
Early  county  in  1823.  and  embraced  the  Fif- 
teenth district;  and  Baker  county  was  formed 
from  Early  county  in  1825,  after  Decatur 
county  was  carved  out  of  it.  A  deed  executed 
in  1842,  conveying  "those  tracts  or  parcels  of 
land  being  in  the  county  of  Baker,  formerly 
Early  county,  as  follows:  In  the  15th  dis- 
trict, lots  *  •  ■  •  76,  77,  83  and  84,  each 
containing  250  acres,  more  or  less" — is  to  be 
construed  as  conveying  the  lots  in  the  Fif- 
teenth district  of  Decatur,  formerly  Early, 
county.  The  statement  that  the  land  "being 
in  the  county  of  Baker"  is  matter  of  general 
description,  and  must  yield  to  the  more  par- 
ticular description  in  the  deed,  which  locates 
the  land  in  Decatur  county. 

[Ed.  Note. — For  other  cases,  see  Deeds, 
Cent.  Dig.  §§  316-322,  326-329,  388;  Dec  Dig. 
§  114.*] 

2.  Vendor  and  Purchaser  (§  231*)— Prior- 
ity—Record. 

A  deed  to  described  wild  land  by  the  ex- 
ecutors of  a  general  devisee  of  the  deceased 
former  owner,  taken  by  the  vendee  therein 
for  value  and  without  notice  of  a  deed  to  the 
same  land  by  the  testator,  although  recorded 
before  the  registry  of  the  older  deed,  does  not 
obtain   priority   over   such   senior   conveyance. 

[Ed.  Note. — For  other  cases,  see  Vendor 
and  Purchaser,  Cent  Dig.  {£  487,  531-539; 
Dec.  Dig.  §  231.*] 


Error  from  Superior  Court,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  F.  M.  Stearns  against  J.  O.  Mc- 
Caskill  &  Co.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Russell  &  Custer  and  T.  S.  Hawes,  both  of 
Bainbridge,*  for  plaintiff  in  error.  Pope  & 
Bennet,  of  Albany,  W.  D.  Sheffield,  of  Arling- 
ton, and  R.  G.  Hartsfield,  of  Balnbridge,  for 
defendant  in  error. 

EVANS,  P.  J.  Grants  were  issued  by  the 
state  of  Georgia  to  Farrlsh  Carter  to  lots  of 
land  76,  77,  83,  and  84,  in  the  Fifteenth  dis- 
trict of  originally  Early  county,  on  July  16, 
1842.  On  the  same  day,  Farrlsh  Carter  con- 
veyed,  by  deed,  to  Kerr  Boyce  certain  lots 
of  land  described  as  follows:  "Those  tracts 
or  parcels  of  land  being  in  the  county  of 
Baker,  formerly  Early  county,  as  follows:  In 
the  15th  district,  lots  2,  5,  7,  8,  9,  37,  38, 
45,  46,  76,  77,  90,  83,  84,  87,  107,  132,  276, 
339,  340,  347,  349,  each  lot  containing:  250 
acres,  more  or  less."  By  intermediate  deeds, 
lots  76,  77,  83,  and  84,  in  the  Fifteenth  dis- 
trict of  originally  Early,  now  Decatur,  coun- 
ty, were  conveyed  to  F.  M.  Stearns,  who 
brought  an  action  of  trespass  against  J.  O. 
McCa skill  to  recover  damages  for  cutting  the 
timber  from  these  lots  of  land.  On  the  trial 
of  the  case,  the  defendant  objected  to  the 
deed  from  Farrlsh  Carter  to  Kerr  Boyce  go- 
ing in  evidence,  on  the  ground  that  it  did 
not  convey  the  property  in  controversy;  that 
the  deed  purports  to  convey  land  in  Baker 
county,  and  the  lots  of  land  had  never  been 
in  Baker  county,  but  at  the  time  the  deed 
was  executed  the  lots  were  in  Decatur  coun- 
ty. The  objection  was  overruled.  A  verdict 
was  returned  for  the  plaintiff,  and  the  de- 
fendant brings  error. 

[1]  1.  The  controlling  point  in  this  case 
is  the  sufficiency  of  the  deed  from  Farrlsh 
Carter  to  Kerr  Boyce  as  a  conveyance  of 
lots  of  land  76,  77,  83,  and  84,  in  the  Fif- 
teenth district  of  originally  Early  county, 
now  Decatur,  county.  In  1818  the  state  of 
Georgia  formed  three  counties  out  of  the 
territory  lately  ceded  by  the  United  States, 
which  had  been  obtained  from  the  Creek  and 
Cherokee  Nations  of  Indians.  Early  county 
Is  one  of  them.  It  was  provided  by  the  act 
defining  its  boundaries  that  the  county  of 
Early  should  be  laid  off  into  districts  of  12 
miles  and  40  chains  square;  and  that  the 
districts  shall  be  divided  into  squares  of  50 
chains,  containing  250  acres.  Lamar's  Di- 
gest, page  416.  Under  legislative  authority, 
the  land  was  laid  out  into  districts  and  lots, 
as  defined  In  the  act  creating  the  county  of 
Early.  In  the  year  1823,  the  county  of  Early 
was  divided,  and  all  of  the  territory  lying 
south  of  a  line  "beginning  where  the  dis- 
trict line  dividing  the  Fourteenth  and  Twen- 
ty-Sixth districts  strikes  the  Chattahoochee 
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river,  and  continuing  said  district  line  east 
to  the  corner  of  districts  number  ten  and 
seventeen,  in  said  county  of  Early,  on  the 
Irwin  county  line,"  was  formed  Into  the 
county  of  Decatur.  Dawson's  Comp.  page 
126.  In  1825  Early  county  was  again  divid- 
ed, and  the  county,  of  Baker  was  created, 
and  included  all  the  territory  east  of  a  line 
"beginning  at  the  corners  of  the  twelfth  and 
thirteenth  districts  of  said  county,  on  the 
Decatur  line;  thence  north  on  the  district 
line  between  said  districts  and  districts  six 
and  seven,  until  said  district  line  shall  strike 
the  Pechltler  creek;  thence  up  the  main 
prong  of  sa  id  creek  to  the  county  line  be- 
tween the  county  of  Early  and  the  territory 
lately  acquired  of  the  Creek  Nation  of  In- 
dians." Dawson's  Comp.  page  130.  The 
courts  of  this  state  will  "take  judicial  no- 
tice of  the  boundaries  and  relative  location 
of  its  various  counties,  as  originally  laid  off; 
of  the  governmental  survey  of  its  territory, 
whereby  the  same  was,  agreeably  to  lawful 
authority  and  direction,  divided  into  dis- 
tricts, each  containing  land  lots  of  a  given 
shape  and  size,  designated  by  numbers;  and 
also  of  the  effect  of  all  legislative  enactments 
creating  new  counties  and  fixing  the  boun- 
dary lines  thereof."  Stanford  v.  Bailey,  122 
Ga.  404,  50  S.  E.  161. 

Inspection  of  the  survey  made  pursuant  to 
legislative  authority  discloses  that  lots  76, 
77,  83,  and  84,  in  the  Fifteenth  district  of 
Early  county,  are  located  in  the  territory 
embracing  Decatur  county,  and  are  not  lo- 
cated within  the  territory  organized  into  the 
county  of  Baker.  The  deed  purports  to  con- 
vey land  which  was  located  in  originally 
Early  county.  It  is  stated  that  the  land  was 
in  the  county  of  Baker.  One  or  the  other  of 
these .  descriptions  is  incorrect  Either  the 
location  of  the  county  or  the  land  district  is 
to  govern.  If  only  lands  located  in  Baker 
county  passed  under  this  description,  then  no 
land  at  all  was  conveyed,  because  there  is 
no  land  lot  or  land  district  in  Baker  county 
answering  to  this  description.  But,  if  we  re- 
ject the  more  general  description  of  Baker 
county,  by  reference  'to  the  public  laws  and 
records  of  this  state,  the  particular  lots  and 
district  can  be  located  with  definlteness  in 
the  county  of  Decatur. 

A  case  much  in  point  is  Wilt  v.  Cutler,  38 
Mich.  189.  There  the  description  of  a  deed, 
made  in  1840,  stated  that  the  land  was  sit- 
uated in  the  county  of  Lenawee  and  territory 
of  Michigan,  and  part  of  the  land  conveyed 
was  assigned  to  a  certain  township  and  range. 
The  township  and  range  described  were  in 
Monroe  county,  and  not  in  Lenawee  county, 
and  Michigan  was  no  longer  a  territory  at 
the  time  at*  which  the  deed  bore  date.  In 
the  construction  of  the  deed,  it  was  held  to 
convey  the  land  In  the  township  and  range 


mentioned,  and  the  general  description  by 
the  name  of  the  county  was  rejected. 

A  deed  should  not  be  construed  so  as  to 
render  the  act  of  the  maker  a  vain  thing,  if 
a-  construction  can  be  given  to  it  which  will 
effectuate  the  maker's  intention,  and  at  the 
same  time  not  be  prejudicial  to  the  rights  of 
others.  A  deed  will  not  be  held  void  for  un- 
certainty from  the  fact  that  the  description 
in  part  is  false  or  incorrect,  If  there  are  suf- 
ficient particulars  given  to  enable  the  prem- 
ises intended  to  be  conveyed  to  be  identified. 
2  Devlin  on  Deeds,  |  1016.  Now,  it  would 
seem  to  be  clear  that  the  purpose  of  the 
grantor  was  to  convey  the  land  which  had 
been  granted  to  him,  and  which  was  known 
by  certain  lots  numbers,  and  as  located  in 
the  Fifteenth  district  of  originally  Early 
county.  The  grantor  erroneously  believed 
that  the  newly  formed  county  of  Baker  em- 
braced this  territory.  It  Is  certain  that  he 
was  mistaken.  We  give  effect  to  his  inten- 
tion by  applying  the  particular  description 
to  the  land  conveyed,  and  rejecting  the  more 
general  description  that  it  is  located  In  the 
county  of  Baker.  Third  parties  cannot  be 
prejudiced  by  this  construction,  for  the  rea- 
son that  there  is  no  land  in  Baker  county 
which  would  answer  to  the  description ;  but 
there  is  land  in  Decatur  county  which  the 
description  will  fit  We  therefore  hold  that 
the  deed  was  an  effective  conveyance  of  land 
lots  76,  77,  83,  arid  84,  in  the  Fifteenth  dis- 
trict of  originally  Early,  now  Decatur,  county. 

[2]  2.  The  defendant  also  traced  his  title 
from  Farrish  Carter.  It  appeared  that  Far- 
rish  Carter  died  testate,  and  that  his  will 
was  duly  probated;  and  in  it  he  made  numer- 
ous devises  and  various  bequests,  but  did  not 
mention  the  property  in  controversy.  Sam- 
uel Carter  was  made  the  residuary  devisee. 
In  1903  the  executors  of  Samuel  Carter  leas- 
ed to  the  defendant  the  right  to  turpentine 
the  property  in  controversy  by  virtue  of  an 
order  from  the  court  of  ordinary,  describing 
the  land  as  wild  land.  The  deed  from  Far- 
rish Carter  to  Kerr  Boyce  was  recorded  a 
few  months  subsequent  to  the  lease  to  the 
defendant  from  the  executors  of  Samuel  Car- 
ter; and  it  is  the  defendant's  contention  that 
under  the  recording  acts  his  lease,  being  re- 
corded prior  in  time,  is  superior  to  the  deed 
from  Farrish  Carter  to  Kerr  Boyce.  "A  deed 
to  described  wild  land,  executed  by  the  gen- 
eral devisees  of  the  deceased  former  owner, 
taken  by  the  vendee  therein  for  value  and 
without  notice  of  a  deed  to  the  same  land 
executed  by  the  testator,  although  recorded 
before  the  registry  of  the  older  deed,  does 
not  obtain  priority  over  such  senior  convey- 
ance." Henderson  v.  Armstrong,  128  Ga. 
804,  58  &  E.  624. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  disqualified. 
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HOME  MILL  ft  GRAIN  GO.  t.  SOUTHERN 

FLOUR  ft  GRAIN  CO.     (No.  4,060.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(ByUabu*  by  the  CourtJ 

Former  Decision  Controlling. 

The  case  is  controlled  by  the  decision  in 
Small  Co.  v.  Liberty  Mills,  137  Ga.  566,  73  S. 
E.  846. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  between  the  Home  Mill  ft  Grain 
Company  and  the  Southern  Flour  ft  Grain 
Company.  From  the  judgment,  the  Home 
Mill  ft  Grain  Company  bring  error.  Re- 
versed. 

Dorsey  ft  Shelton,  of  Atlanta,  for  plain- 
tiff in  error.  Walter  McElreath,  of  Atlanta, 
for  defendant  in  error. 

POTTLE,  J.  The  decision  of  the  Supreme 
Court,  referred  to  in  the  headnote,  was  ren- 
dered after  the  trial  of  the  instant  case. 
The  point  presented  was  not  free  from  dif- 
ficulty, and  if  the  trial  judge  had  had  that 
decision  before  him,  his  ruling  would  hare 
been  different  It  results,  however,  from 
that  decision,  that  the  court  erred  in  di- 
recting a  verdict  in  favor  of  the  defendant, 
and  also  erred  in  striking  the  plaintiff's 
amendment  fljed  January  23,  1912,  and  in 
ruling  out  evidence  as  to  market  value. 
Judgment  reversed. 


(11  Ga.  App.  177) 

PEEPLES  et  al.  v.  CITIZENS'  NAT.  LIFE 
INS.  CO.     (No.  4,056.) 

(Court  of  Appeals  of  Georgia.    May  22, 1912.) 

(Syllabut  by  the  CourtJ 

Contracts  (§  54*)  —Requisites  and  Valid- 
ity—Consideration . 

A  promise,  though  a  mere  nudum  pactum 
when  made,  and  consequently  unenforceable 
against  the  promisor  at  the  time  when  made, 
may  become  binding  and  enforceable,  if  the 
promisee  subsequently  furnishes  the  considera- 
tion contemplated  by  doing  what  he  was  ex- 
pected to  do.  Accordingly,  where  one  made  to 
another,  residing  in  a  different  state,  written  ap- 
plication for  a  loan  of  money,  and  therein 
stipulated  that  if  the  lender  would  incur  the 
expense  necessary  to  inspect  and  examine  the 
security  described  in  the  application,  and,  aft- 
er such  inspection,  should  reject  the  applica- 
tion because  of  the  insufficiency  of  the  se- 
curity, the  applicant  would  pay  a  specified 
sum  of  money,  this  promise  of  the  applicant, 
though  a  mere  nudum  pactum  when  made,  be- 
came binding  and  enforceable  as  a  contract 
when  the  lender,  before  the  offer  was  with- 
drawn, examined  the  property  in  the  manner 
described  in  the  application,  and  rejected  the 
application  on  account  of  the  insufficient  value 
of  the  security  offered. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {§  233-239,  243*251,  254,  255,  291- 
315;   Dec.  Dig.  |  54.*] 

Error  from  City  Court  of  Tifton;  R.  Eve, 
Judge. 


Action  by  the  Citizens'  National  Life  In- 
surance Company  against  J.  E.  Peeples  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Fulwood  &  Skeen,  of  Tifton,  for  plaintiffs 
in  error.  H.  8.  Murray,  of  Tifton,  for  de- 
fendant in  error. 

POTTLE,  J.  The  plaintiffs  in  error  sign- 
ed a  written  application  to  the  defendant  in 
error  for  a  loan  of  $15,000,  to  be  secured  by 
a  mortgage  or  deed  of  trust  to  certain  land 
described  in  the  application.  It  was  stated 
in  the  application  that  the  land  and  the 
buildings  thereon  were  worth  $35,000.  The 
application  also  contained  the  following  stip- 
ulation: "As  compensation  for  the  examina- 
tion of  said  property  and  its  title,  and  the 
expense  incident  thereto,  the  undersigned 
agrees  to  pay  to  the  Citizens'  National  Life 
Insurance  Company  the  sum  of  $326.25  and 
local  expenses.  If  the  Citizens*  National  Life 
Insurance  Company  shall  decline  to  make 
such  loan  before  the  title  has  been  examin- 
ed, because  the  security  offered  is  not  sat- 
isfactory, the  undersigned  will  pay  said  com- 
pany, as  compensation  for  its  investigation, 
the  sum  of  $201.25  and  local  expenses." 
Suit  was  brought  by  the  company  against 
the  plaintiffs  to  recover  $201.25.  The  peti- 
tion alleged  that,  relying  upon  tfye  statements 
of  the  applicants  as  to  the  valu£  and  nature 
of  the  security,  and  relying  on  the  proposi- 
tion and  contract  made  by  the  applicants  to 
pay  to  petitioner  the  fixed  sums,  specified  in 
the  application  as  compensation  for  the  ex- 
amination and  investigation  of  the  security 
offered  for  the  loan,  the  plaintiff  caused  its 
treasurer  to  go  from  his  office  in  Mayfield, 
Ky.,  into  Georgia,  and  upon  the  lands  de- 
scribed in  the  application,  for  the  purpose  of 
making  a  bona  fide  Inspection  and  investiga- 
tion of  the  property  offered  as  security;  that, 
upon  receiving  the  report  of  this  inspection, 
the  plaintiff  did  not  consider  the  security  of 
sufficient  value  to  justify  the  loan  applied 
for,  but  that  it  did  offer  to  loan  upon  said 
security,  and  upon  the  .terms  and  conditions 
stated  in  the  application,  the  sum  of  $9,000; 
that  the  plaintiff  was  in  a  position,  able  and 
authorized  and  willing,  to  make  the  $15,000 
loan,  had  the  security,  in  the  judgment  of  its 
officers,  been  sufficiently  valuable,  and  was 
likewise  able  to  make  the  loan  of  $9,000  up- 
on the  security  offered  by  the  defendants; 
that  the  defendants  refused  to  accept  the 
loan  of  $9,000,  and  thereupon  the  defendants 
became  justly  indebted  to  the  plaintiff  in 
the  sum  of  $201.25.  Defendants  demurred 
to  the  petition,  on  the  ground  that  the  con- 
tract was  unilateral  and  wanting  in  mutual- 
ity, and  was  therefore  unenforceable.  The 
demurrer  was  overruled,  and  this  is  the  er- 
ror assigned. 

It  is  well  settled  that  a  promise,  although 


•For  other  cases  see  seme  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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a  nudum  pactum  when  made,  because  the 
promisee  is  not  bound,  may  become  binding 
when  he  subsequently  furnishes  the  consid- 
eration by  doing  that  which  he  was  expected 
to  do.  Brown  v.  Bowman,  119  Ga.  153,  46 
S.  E.  410;  Purcell  v.  Armour  Co.,  4  Ga.  App. 
253,  256,  61  S.  E.  138.  The  proposition  con- 
tained In  the  written  application  of  the  de- 
fendants was  no  more  than  an  offer;  and, 
inasmuch  as  the  plaintiff  did  nothing  at  the 
time  the  offer  was  made,  to  render  any  obli- 
gation on  its  part  enforceable  on  behalf  of 
the  defendants,  the  promise,  when  made, 
was  a  mere  nudum  "pactum;  and  hence  no 
action  for  specific  performance  could  have 
been  brought  by  either  party.  Peacock  v. 
Deweese,  73  Ga.  570.  But,  while  this  Is 
true,  when  the  plaintiff  accepted  the  offer  of 
the  defendants,  which  was,  in  effect,  that  if 
the  plaintiff  would  cause  the  defendants' 
property  to  be  inspected  and  examined,  and 
incur  the  expense  necessary  for  this  pur- 
pose, and  if,  upon  such  examination,  It 
should  be  determined  by  the  plaintiff  that 
"the  security  offered  is  not  satisfactory." 
the  defendants  would  pay  to  the  plaintiff  the 
sum  of  $201.25  and  local  expenses,  the  mere 
naked  promise  or  offer  of  the  defendants  be- 
came a  binding  contract  upon  them,  by  rea- 
son of  the  fact  that  the  plaintiff,  by  doing 
what  it  was  expected  to  do,  supplied  the 
necessary  consideration  for  the  promise  con- 
templated in  the  offer  made  by  the  defend- 
ants. If  the  application  had  been  withdrawn 
by  the  defendants  at  any  time  before  per- 
formance by  the  plaintiff  in  accordance  with 
the  offer,  and  before  the  expense  had  been 
Incurred  by  it,  then,  of  course,  the  transac- 
tion would  have  been  at  an  end,  and  no  per- 
formance could  have  been  compelled  by  ei- 
ther party. 

The  plaintiff  in  error  relies  upon  the  de- 
cision of  the  Supreme  Court  in  Morrow  v. 
Southern  Express  Co.,  101  Ga.  810,  28  S.  E. 
998,  and  especially  upon  the  proposition  that 
*'a  promise,  however,  is  not  a  good  consid- 
eration for  a  promise,  unless  there  is  an 
absolute  mutuality  of  engagement,  so  that 
each  party  has  the  right  at  once  to  hold  the 
other  to  a  positive  agreement;  and  in  case 
of  mutual  promises,  where  the  promise  of 
one  party  is  relied  on  as  a  consideration  for 
the  other,  the  promises  must  be  concurrent 
and  obligatory  upon  each  at  the  same  time, 
in  order  to  render  either  binding."  There  is 
no  question  as  to  the  correctness  of  this 
proposition  of  law,  which  is  supported  by  a 
long  line  of  authorities  cited  in  the  opinion 
in  the  case  Just  referred  to;  but  the  princi- 
ple announced  Is  wholly  inapplicable  where 
the  consideration  has  been  supplied  by  the 
other  party,  and  that  which  in  the  begin- 
•  ning  was  a  mere  naked  promise  has  thereby 
become  a  binding  and  enforceable  contract 


This  distinction  is  clearly  pointed  out  in  the 
very  decision  relied  on  by  the  counsel  for 
the  plaintiff  in  error,  as  may  be  seen  from 
the  following  excerpt  from  the  opinion:  'The 
ruie  above  announced  applies  in  all  cases 
where  the  contract  remains  wholly  execu- 
tory and  nothing  is  done  to  divest  it  of  its 
unilateral  character.  There  are  instances  in 
which  a  promise,  though  a  mere  nudum  pac- 
tum when  made,  because  the  promisee  is 
not  bound,  may  become  binding  on  his  after- 
wards furnishing  the  consideration  contem- 
plated. Thus,  where  one  promises  to  see 
another  paid  if  he  will  sell  goods  to  a  third 
person,  or  promises  to  give  a  certain  sum  if 
another  will  deliver  up  certain  documents 
or  securities,  or  if  he  will  forbear  a  demand 
or  suspend  legal  proceedings,  or  the  like, 
while  the  party  making  the  promise  is  bound 
to  nothing,  and  may  withdraw  his  promise, 
or,  more  accurately  speaking,  proposition,  at 
any  time,  yet,  if  the  promisee,  acting  on  the 
faith  of  the  promise,  within  a  reasonable 
time,  does  the  thing  which  it  was  contem- 
plated he  should  do,  then  the  promisor  is 
bound,  on  the  ground  that  the  thing  done 
is  a  sufficient  and  completed  consideration; 
and  the  original  promise  to  do  something, 
If  the  other  party  would  do  something,  is  a 
continuing  promise  until  that  other  party 
does  the  thing  required  of  him.  Or,  if  the 
promisee  begins  to  do  the  thing  in  a  way 
which  binds  him  to  complete  it,  here,  also, 
Is  a  mutuality  of  obligation.  1  Parsons  on 
Contracts,  *450;  Clark  on  Contracts,  pp.  168, 
169;  Story  on  Contracts,  §  569;  Lindsay  v. 
Warnock,  93  Ga.  619,  21  S.  E.  127.  In  such 
cases,  It  is  not  necessary  that  each  promise 
should  be  absolute,  so  that  either  party  could 
enforce  it  against  the  other;  for  a  promise, 
conditional  on  the  doing  of  some  act,  may  be 
rendered  binding  by  the  act,  while  it  may 
give  no  right  to  compel  the  doing  of  it 
Story  on  Contracts,  |  569,  and  authorities 
cited." 

If,  as  a  matter  of  fact  the  inspection  made 
by  the  plaintiff  was  colorable  only,  and  not 
made  in  good  faith,  and  the  application  was 
arbitrarily  rejected  without  sufficient  reason 
and  in  bad  faith,  and  for  the  sole  purpose 
of  creating  a  liability  against  the  defendants 
for  the  sum  of  $201.25,  this  would  be  a  mat- 
ter of  defense,  to  be  set  up  by  plea  and  sus- 
tained by  proof;  but  the  petition  alleges  that 
the  inspection  was  made  in  good  faith;  that 
the  plaintiff  honestly  reached  the  conclusion 
that  the  security  was  not  of  sufficient  value 
to  justify  the  loan  of  $15,000;  that  it  was 
willing  and  able  and  did  offer  to  make  a 
loan  of  $9,000;  and  that  this  offer  was  re- 
jected by  the  defendants.  Under  these  al- 
legations, we  are  very  clear  that  the  de- 
fendants' demurrer  was  properly  overruled. 

Judgment  affirmed. 
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(11  Ga.  App.  190) 

E3SER  y.  OGLESBY.     (No.  4,111.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  Pleading  (&  259*)—  Plea  to  Jurisdiction 
—Amendment. 

A  plea  to  the  jurisdiction,  in  which  it  is 
alleged  that  the  defendant  is  not  a  resident 
of  the  county  in  which  the  suit  is  brought, 
but  is  a  resident  of  another  county,  the  courts 
of  which  have  jurisdiction  of  the  case,  is 
amendable,  so  as  to  specify  the  courts  which 
it  is  claimed  have  jurisdiction  to  entertain  the 
petition. 

[Ed.   Note.— For  other  cases,   see   Pleading, 
Cent  Dig.  |{  783-792;    Dec.  Dig.  §  259.*] 

2.  Domicile  (§  10*)— Residence  or  Defend- 
ant—Evidence. 

The  evidence  demanded  a  verdict  in  favor 
of  the  plea  to  the  jurisdiction;  and  there  was 
no  error  in  directing  the  jury  so  to  find. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  §  39;    Dec.  Dig.  §  10.*] 

(Additional  Syllabi*  by  Editorial  Staff.) 

3.  Pleading  (§  104*)— Plea  to  Jurisdiction 
—Requisites. 

Under  the  express  provisions  of  Civ.  Code 
1910,  §  5666,  a  plea  to  the  jurisdiction  must 
allege  facts  showing  that  another  court  in  the 
state  has  jurisdiction  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  213-217;    Dec.  Dig.  §  104.*] 

4.  Evidence    (|    40*) —Judicial    Notice  — 
Courts. 

Judicial  notice  will  be  taken  of  the  fact 
that  there  are  two  courts  in  B.  county,  and 
only  two,  which  have  jurisdiction  of  a  cause 
of  action  for  injuries,  alleged  to  have  been 
sustained  by  the  negligent  operation  by  de- 
fendant of  an  automobile. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§54,  55;    Dec.  Dig.  §  40.*] 

5.  Evidence   (J  40*)— Judicial  Notick-^Ju- 

BISDICTION   OF  LOWER  COURTS. 

The  Court  of  Appeals  will  take  judicial 
notice  that  the  city  court  of  Q.  has  jurisdic- 
tion  over   the  whole   county  of  B. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  54,  55;    Dec.  Dig.  §  40.*] 

Error  from  City  Court,  Hall  County ;  Rob- 
ert Hodges,  Judge. 

Action  by  J.  Kiser  against  J.  W.  Oglesby, 
Jr.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Kiser  sued  Oglesby  in  the  city  court  of 
Hall  county  for  damages,  alleged  to  have 
been  sustained  by  the  plaintiff  in  conse- 
quence of  the  negligent  operation  of  an  au- 
tomobile by  the  defendant.  At  the  first 
trial,  the  defendant  filed  a  plea  to  the  juris- 
diction, averring  that  at  the  time  of  the  com- 
mencement of  the  suit  "the  defendant  resid- 
ed In  the  county  of  Brooks,  in  said  state, 
and  is  now  a  resident  of  said  county  of 
Brooks,  and  is  not  a  resident  of  the  county 
of  Hall,  and  that  the  courts  of  Brooks  coun- 
ty nave  jurisdiction  of  this  case,  and  this 
court  has  not.".  There  was  no  demurrer  to 
this  plea;  but  when  the  case  was  called  for 
trial  the  defendant  offered  an  amendment  to 
the  plea,  which  was  allowed,  over  objection 
of  the  plaintiff,  naming  the  courts  In  Brooks 


county  which  had  jurisdiction  of  the  case. 
Exception  has  been  taken  to  the  allowance 
of  this  amendment  Evidence  was  submitted 
in  support  of  the  plea.  The  plaintiff  testi- 
fied that  he  was  a  single  man,  and  resided 
in  Brooks  county,  and  had  resided  there  for 
15  years ;  that  he  had  never  resided  In  Hall 
county;  that  he  had  had  employment  In 
Brooks  county  for  the  last  2  years ;  that  his 
father  and  mother  lived  In  Brooks  county, 
and  that  he  lived  with  them ;  that  he  voted 
in  that  county  and  paid  his  taxes  there.  It 
further  appeared  from  the  evidence  that  the 
defendant's  father  owjied  a  hotel  in  Hall 
county,  which  was  used  as  a  summer  resort, 
being  open  about  the  1st  of  June  of  each 
year,  and  remaining  open  for  three  or  four 
months.  The  defendant  had  been  accustom- 
ed for  several  years  to  come  to  Hall  county 
and  assist  in  the  management  of  the  hotel 
remaining  in  that  county  the  larger  part  of 
the  summer  season,  but  returning  to  Brooks 
county  and  spending  about  one  week  in  the 
month  to  look  after  business  there  In  the 
latter  county.  The  defendant  was  secretary 
for  his  father  at  the  latter's  office  in  Brooks 
county.  He  testified :  "I  never  came  to  Hall 
county  with  the  intention  to  live.  When 
coming  up  here  and  spending  the  summers, 
I  always  intended  to  return  to  Brooks  coun- 
ty. I  did  not  intend  to  change  my  residence 
from  Brooks  county  to  Hall  county."  There 
was  some  other  evidence ;  but  the  testimony 
of  the  defendant  was  without  substantial 
conflict.  Upon  this  evidence,  the  judge  di- 
rected a  judgment  In  favor  of  the  plea  to 
the  jurisdiction,  and  this  judgment  has  been 
made  the  subject  of  an  assignment  of  error 
in  this  court 

Wm.  M.  Johnson,  of  Gainesville,  for  plain- 
tiff in  error.  B.  P.  Gaillard  and  W.  A. 
Charters,  both  of  Gainesville,  for  defendant 
in  error. 

POTTLE,  J.  [3]  L  "In  all  pleas  to  the 
jurisdiction  of  the  court,  it  must  appear  that 
there  is  another  court  in  this  state  which 
has  jurisdiction  of  the  case."  Civil  Code 
1910,  §  5666.  The  plea  must  allege  "that  an- 
other court  in  this  state  has  jurisdiction." 
Kahn  v.  Southern  Loan  Association,  115  Ga. 
459,  41  S.  E.  648.  "It  must  appear  in  such 
a  plea  that  there  is  another  court  in  this 
state  which  has  jurisdiction  of  the  case." 
Akers  v.  High  Co.,  122  Ga.  279,  50  S.  K. 
105.  See,  also,  Ridling  v.  Stewart  77  Ga. 
539.  The  original  plea  in  this  case  alleged 
that  the  courts  of  Brooks  county  had  juris- 
diction of  the  case. 

[4,  5]  Judicial  knowledge  is  taken  of  the 
fact  that  there  are  two  courts  in  Brooks 
county,  and  only  two,  which  have  jurisdic- 
tion to  enforce  a  cause  of  action,  such  as 
that  set  forth  in  the  petition  In  this  case,  to  * 
wit  the  city  court  of  Quitman  and  the  supe- 
rior court  of  Brooks  county.    It  would  seem, 
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therefore,  that  the  original  plea  to  the  ju- 
risdiction in  this  case  ought  to  be  sufficient ; 
and  that  it  would  not  be  necessary  to  specify 
In  the  plea  a  thing  which  the  court  knows 
judicially  without  proof.  If  the  cause  of 
action  had  been  one  in  which  a  justice  court 
had  jurisdiction,  as  In  Ridllng  v.  Stewart, 
supra,  and  Akers  ▼.  High  Go.,  supra,  then, 
of  course,  it  would  be  necessary  for  the  de- 
fendant to  name  the  militia  district  in  which 
he  resided  and  the  particular  justice  court 
In  the  county  which  had  jurisdiction  of  the 
case.  But  the  court  knows  judicially  that 
the  city  court  of  Quitman  has  jurisdiction 
over  the  whole  county  of  Brooks  and  has  au- 
thority to  enforce  a  cause  of  action,  such 
as  that  set  forth  in  the  petition.  It  like- 
wise knows  judicially  that  the  superior  court 
of  Brooks  county  has  the  same  power  and 
authority;  and  that  these  are  the  only  two 
courts  in  the  coujjfy  which  have  the  juris- 
diction to  enforce  the  cause  of  action. 

[1]  But,  eveu  if  the  decisions  of  the  Su- 
preme Court  are  to  the  effect  that  a  plea  to 
the  jurisdiction,  in  drder  to  be  good,  must 
on  its  face,  in  all  cases,  name  the  court 
which  has  jurisdiction  of  the  case,  there  can, 
we  think,  be  no  serious  question  as  to  the 
right  of  the  defendant  to  perfect  his  plea  by 
amendment  The  only  limitation  fixed  by  the 
Code  as  to  the  right  of  amendment,  either 
as  to  the  form  or  substance,  is  that  there 
shall  be  enough  in  the  plea  to  amend  by 
Civil  Code  1910,  §  5681.  In  the  present  plea. 
It  was  alleged  that  the  city  court  of  Hall 
-county  did  not  have  jurisdiction  of  the  de- 
fendant; that  he  was  a  resident  of  Brooks 
county;  and  that  the  courts  of  that  county 
had  jurisdiction  of  the  case.  Certainly  it 
was  competent  for  him  to  amend  by  naming 
the  courts  In  Brooks  county  which  had  ju- 
risdiction to  enforce  the  eause  of  action. 

[2]  2.  The  direction  of  a  verdict  in  favor 
of  the  plea  to  the  jurisdiction  was  not  error. 
Plaintiff  in  error  relied  upon  section  2182  of 
the  Civil  Code  of  1910,  and  especially  that 
portion  which  provides  that  "a  person  who 
habitually  resides  a  portion  of  the  year  in 
one  county  and  another  portion  in  another 
shall  be  deemed  a  resident  of  both,  so  far  as 
to  subject  him  to  suits  in  either  for  con- 
tracts or  torts  committed  in  such  county." 
By  its  terms,  this  portion  of  the  section  pre- 
supposes residence;  and,  to  make  it  applicable, 
it  must  appear  that  the  person  involved  made 
his  residence  for  a  part  of  the  year  in  the 
county  in  which  suit  was  brought  There 
was,  however,  no  evidence  that  the  defendant 
really  resided  in  Hall  county  at  all.  His 
home  was  in  Quitman;  his  parents  lived 
there,  and  he  made  his  home  with  them; 
and  his  business  was  there.  For  a  number 
of  years  he  had  been  spending  the  greater 
portion  of  the  hot  months  at  his  father's 
summer  resort  in  Hall  county,  returning 
home  for  a  week  in  each  month  to  attend 
to  necessary  business  there.    The  mere  fact 


that  while  in  Hall  county  he  may  have  as- 
sisted to  some  extent  in  the  management  of 
the  hotel,  by  making  purchases  and  the  like, 
makes  no  difference.  He  says  he  never  in* 
tended  to  change  his  domicile;  and  there 
are  no  facts  proved  to  authorize  a  finding 
that  he  did.  See  Knight  v.  Bond,  112  Ga 
828,  38  S.  B.  206;  Smith  v.  Smith,  136  Ga. 
197.  71  S.  B.  158.  The  evidence  demanding 
a  finding  in  favor  of  the  plea  to  the  Juris- 
diction, there  was  no  error  in  directing  the 
jury  to  so  find. 
Judgment  affirmed. 

01  Ga.  App.  164) 
FOOTE    ft    DA  VIES    CO.    Y.    SOUTHERN 
WOOD  PRESERVING  CO.    (No.  3,994.) 

(Court  of  Appeals  of  Georgia.    Kay  22,  1912.) 

(SyUabu*  by  the  Court.) 

1.  Saxes    (J   77*)— Construction   of   Con- 
tract— Qua  ntity. 

The  trial  court  properly  construed  the  eon- 
tract  of  sale.  There  is  no  merit  in  any  of 
the  special  assignments  of  error;  and  the  evi- 
dence fully  authorized,  if  it  did  not  demand, 
the  verdict. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |f  208-212;  Dec.  Dig.  §  77.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Evidence  ($  413*)— Parol  Evidence  Af- 
fecting Writings— Statutory  Provision. 

Under  Civ.  Code  1910,  f|  4268,  5792,  mat- 
ters extrinsic  to  a  contract  may  be  looked  to 
to  explain,  but  never  to  vary,  its  terms. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §f  1865-1857,  1859,  1860;  Dec  Dig. 
|  413.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  the  Southern  Wood  Preserving 
Company  against  the  Foote  &  Da  vies  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Payne  &  Jones,  of  Atlanta,  for  plaintiff  In 
error.  E.  V.  Carter,  of  Atlanta,  for  defend- 
ant In  error. 

POTTLE,  J.  The  defendant,  Foote  ft  Da- 
vies  Co.,  entered  into  a  contract  with  the 
plaintiff,  of  which  the  following  Is  a  copy: 
•'Southern  Wood.  Preserving  Co.,  Fort  Mc- 
pherson, Ga.  Gentlemen:  Confirming  my 
telephone  message  of  Wednesday,  the  26th 
instant,  you  have  been  awarded  the  contract 
to  furnish  the  necessary  amount  of  wood 
block  for  paving  the  Foote  ft  Davies  Co. 
publishing  house  on  corner  of  Capitol 
Ave.  and.  Wayman  Ave.,  amount  to  be  de- 
termined later,  but  being  approximately  5,- 
000  sq.  yards,  same  to  be  furnished  f.  o.  b. 
cars  on  the  side  track  at  761  per  sq.  yard 
and  of  long  leaf  yellow  pine  thoroughly 
steam  dried  and  coated  with  a  high  grade 
creosote  oil,  5  pounds  to  the  cubic  foot, 
blocks  to  be  surfaced  on  two  sides  and  in 
size  3"  wide,  2%"  deep,  and  about  8"  long, 
conforming  to  the  sample  left  In  my  office, 
with  the  exception  that  approximately  60% 


-•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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of  tills  wood  Is  to  be  heart,  all  of  it  an- 
swering to  the  requirement  of  square  edged 
and  sound.  Delivery  to  begin  on  the  10th 
day  of  June  and  to  continue  as  rapidly  as 
shall  be  required  to  keep  employed  all  men 
who  may  be  employed  upon  it  in  this  ma- 
terial. Test  satisfactory  to  the  architect 
shall  be  made  showing  that  the  blocks  offer- 
ed contain  the  amount  and  quality  of  creo- 
sote oil  as  above  specified.  Also  Mr.  White 
and  Mr.  Flnley,  in  making  this  proposal, 
have  bound  themselves  to  give  expert  super- 
intendence to  laying  of  this  block,  to  the 
extent  of  advice  to  the  architect  covering 
any  point  upon  which  he  may  need  advice, 
and  visit  the  work  as  it  progresses  twice 
daily.  It  affords  me  pleasure  to  place 
this  contract  with  you,  and  I  am  especially 
pleased  to  be  able  to  use  long  leaf  yellow 
pine,  as  advocated  by  yourselves.  Yours 
very  truly,  [Signed]  Charles  Edward 
Choate.  Accepted:  Southern  Wood  Preserv- 
ing Co.,  by  R.  H.  White,  Pres't."  The  plain- 
tiff delivered  4,355  yards  of  blocks,  and  only 
about  3,679  yards  were  used  and  paid  for. 
The  suit  is  for  the  balance.  The  plaintiff 
prevailed,  and  the  case  is  here  upon  excep- 
tions to  the  overruling  of  a  demurrer  to  the 
petition,  the  disallowance  of  an  amendment 
to  the  defendant's  answer,  and  the  overrul- 
ing of  its  motion  for  a  new  trial. 

[1]  The  case  turns  upon  the  proper  con- 
struction to  be  placed  upon  the  contract 
The  defendant  contends  that,  construed  in 
the  light  of  the  surrounding  circumstances, 
the  situation  of  the  parties,  and  the  pur- 
pose for  which  the  wooden  blocks  were  to 
be  used,  the  contract  really  means  that  an 
indeterminate  quantity  of  blocks  were,  or- 
dered, the  exact  number  to  be  ascertained 
later;  that  at  the  time  of  the  execution  of 
the  contract  defendant  did  not  know  just 
how  much  floor  space  it  would  cover  with 
the  wooden  blocks,  and  its  purpose  in  exe- 
cuting the  contract  was  to  obtain  whatever 
quantity  of  blocks  it  might  subsequently  de- 
cide would  be  needed;  that  the  plaintiff 
furnished  more  blocks  than  were  needed  or 
used;  and  that  the  defendant  is  not  liable 
for  the  balance  claimed  to  be  due  under  the 
contract  On  the  other  hand,  the  plaintiff 
contends  that  the  quantity  to  be  furnished 
was  fixed  by  the  contract;  and  that  the 
number  of  blocks  actually  delivered  was  au- 
thorized by  the  contract  There  is  no  plea 
of  failure  of  consideration,  or  that  the  blocks 
furnished  did  not  in  every  respect  measure 
up  to  the  specifications  in  the  contract  The 
sole  defense  is  that  too  many  were  fur- 
nished. 

[2]  Ambiguities  and  words  of  doubtful 
meaning  are  often  explained  and  made  clear 
by  considering  the  surrounding  circumstanc- 
es. Civil  Code  1910,  S§  4268,  5792.  Matters 
dehors  the  contract  are  frequently  looked 
to,  when  they  can  aid  construction.  In  oth- 
er words,  they  may  be  looked  to  to  explain, 
but  never  to  vary.     A  contract  free  from 


ambiguity  la  conclusively  presumed  to  ex- 
press the  intention  of  the  parties. 

The  contract  under  consideration  is  lack- 
ing in  definiteness,  but  clear  in  meaning. 
In  the  first  place,  the  plaintiff  bound  itself 
to  furnish,  and  the  defendant  obligated  it- 
self to  take,  "the  necessary  amount  of  wood 
blocks  for  paving"  the  defendant's  publish- 
ing house.  The  necessary  quantity  was  un- 
known to  both  parties;  but,  instead  of  wait- 
ing to  find  out  they  closed  negotiations  by 
an  engagement  of  one  to  furnish  and  the 
other  to  take  "approximately  5,000  sq. 
yards,"  the  exact  quantity  to  be  determined 
later.  Delivery  was  to  begin  on  June  10th, 
"and  to  continue  as  rapidly  as  shall  be  re- 
quired to  keep  employed  all  men  who  may 
be  employed  upon  it  in  this  material." 
Manifestly  the  fair  and  plain  meaning  of 
the  engagement  is  that  lie  plaintiff  should 
begin  on  June  10th  and  furnish,  as  rapidly 
as  it  desired  (at  all  events,  with  sufficient 
rapidity  to  keep  the  labor  employed),  a  quan- 
tity of  blocks  approximating  5,000  square 
yards.  If  it  furnished  a  few  less  than  5,000 
or  exactly  5,000,  and  more  were  needed,  it 
must  furnish  the  excess.  If  it  furnished  a 
few  more  than  5,000,  and  exactly  that  num- 
ber or  a  few  less  were  needed,  the  plaintiff 
would  stand  the  loss.  The  word  "approxi- 
mately" is  akin  to  the  words  "more  or  less.*' 
The  exact  excess  or  deficiency  which  might 
be  allowed  by  the  use  of  the  word  would 
depend  upon  each  case,  the  quantity  or  num- 
ber called  for,  and  the  nature  of  the  article 
or  property.  Ordinarily  this  would  be  a 
jury  question.  It  would  seem  that  it  might 
be  held,  as  a  matter  of  law,  in  a  case  of 
the  character  now  in  hand,  that  10  per  cent 
would  be  a  sufficient  margin;  but  since 
the  jury  have  said  by  their  verdict  that  it 
was,  this  matter  may  properly  be  left  to  be 
determined  as  an  issue  of  fact 

The  provision  in  the  contract,  in  reference 
to  the  rapidity  with  which  the  blocks  were 
to  be  delivered  was  for  the  benefit  of  the 
purchaser.  Certainly  it  was  not  a  violation 
of  the  contract  for  the  seller  to  deliver  even 
more  rapidly  than  it  was  bound  to  do  un- 
der its  engagement  It  was  the  duty  of  the 
defendant  to  have  ascertained  the  exact 
quantity  needed  and  notified  the  plaintiff 
before  delivery  was  completed.  In  the  ab- 
sence of  notice,  the  plaintiff  had  a  right  to 
deliver  approximately  5,000  square  yards. 
The  jury  could  well  find  that  4,355  square 
yards  was  not  more  than  "approximately" 
5,000.  They  could  also  find,  from  the  evi- 
dence, that  no  notice  as  to  the  quantity  de- 
sired was  given  until  after  delivery  was  com- 
pleted. 

The  trial  judge   properly   construed   the 
contract    There  Is  no  merit  in  any  of  the 
special  assignments  of  error;  and  the  evi 
dence  warranted,  if,  indeed.  It  did  not  de- 
mand, the  verdict 

Judgment  affirmed. 
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(11  Ga.  App.  158) 

SEWELL  et  al  v.  GLORE.     (No.  3,900.) 
(Court  of  Appeals  of  Georgia.    May  22, 1012.) 

(Syllabus  by  the  Court.) 

1*  Witnesses   (f  870*)  —  Credibility— Vol- 
untary Testimony. 

That  a  woman,  without  a  aubpcena,  volun- 
tarily attended  court  from  outside  the  county 
in  which  the  case  was  tried,  and  testified  for 
the  plaintiff,  was  only  a  circumstance  to  be 
considered  by  the  jury  in  determining  the 
weight  of  her  testimony;  and  they  were  au- 
thorized to  believe  her,  notwithstanding  her 
willingness  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  IMg.  S  1189;   Dec  Dig.  §  370.*] 

2.  No  Ebbob  of  Law— Issue  of  Fact— Com- 
pensation of  Bbokeb. 

No  error  of  law  is  complained  of,  and  the 
only  question  in  the  case  was  the  issue  of  fact 
as  to  whether  the  broker  had  procured  a  pur- 
chaser for  the  real  estate  listed  with  him  for 
sale,  who  was  ready,  able,  and  willing  to  buy, 
and  who  actually  offered  to  buy  on  the  terms 
stipulated  by  the  owner;  and  on  this  issue 
the  evidence  fully  supports  the  verdict  in  fa- 
vor of  the  plaintiff. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  P.  Glore  against  O.  T.  Sewell 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.     Affirmed. 

Mozley  &  Moss,  of  Marietta,  for  plaintiffs 
in  error.  Etheridge  &  Etheridge,  of  Atlanta, 
for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


<11  Ga-  App.  194) 
WILLIAMS  ▼.  CITY  OF  HAZLEHURST. 

(No.  4,142.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(SyUabut  by  the  Court.) 

1.  Criminal  Law   (5  668*)— Competency  of 
Witness— Accused  . 

One  on  trial  in  a  police  court  for  the 
violation  of  a  municipal  ordinance  cannot  be 
sworn  as  a  witness  in  his  own  behalf.  The 
provisions  of  section  1036  of  the  Penal  Code 
of  1910  are  applicable  to  such  a  trial. 

fEd.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  5§  1554-15JX);  DecDig.  §  668.*] 

2.  Constitutional  Law  (§  267*)— Right  to 
Tbial  by  Juby— Due  Pbocess  of  Law. 

One  convicted  in  a  police  court  of  violat- 
ing a  municipal  ordinance  and  sentenced  to  a 
term  of  penal  servitude  is  not  deprived  of  his 
liberty  without  due  process  of  law  within  the 
meaning  of  either  the  state  or  the  federal 
Constitution  because  denied  the  right  of  trial 
by  jury. 

[Ed.  Note. — For  other  cases,   see  Constitu- 
'  tional  Law,   Cent.   Dig.   §  754;    Dec   Dig.   | 
267.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Jeff  Davis 
County;  C.  B.  Conyers,  Judge. 

Henry  Williams  was  convicted  of  violat- 
ing an  ordinance  of  the  city  of  Hazlehurst, 
and  brings  error.     Affirmed. 


P.  L.  Smith  and  J.  R.  Grant,  both  of 
Hazlehurst,  and  W.  W.  Bennett,  of  Baxley, 
for  plaintiff  in  error.  J.  Mark  Wilcox,  of 
Hazlehurst,  for  defendant  in  error. 

• 

POTTLE,  J.  The  plaintiff  in  error  was 
convicted  of  violating  a  municipal  ordinance 
prohibiting  the  keeping  of  intoxicating  liq- 
uors for  illegal  sale.  Upon  appeal,  the  board 
of  aldermen  sustained  the  conviction,  as 
did  the  judge  of  the  superior  court  on  cer- 
tiorari. The  last  appeal  permissible  under 
the  law  la  now  being  prosecuted  in  this 
court 

[1]  1.  There  Is  only  one  point  which  need 
be  discussed.  The  aldermen  refused  to  al- 
low the  accused  to  testify  as  a  witness  in 
his  own  behalf.  At  common  law  no  party 
to  a  case,  either  civil  or  criminal,  was  a  com- 
petent witness,  but  by  statute  in  perhaps 
nearly  all  of  the  states  parties  in  civil  cas- 
es have  been  made  competent  witnesses, 
and  in  such  cases  the  party  may  be  called 
either  in  his  own  behalf  or  by  his  adversary. 
Many  of  the  states  have  conferred  upon 
persons  indicted  for  crime  the  privilege  of 
testifying  in  their  own  favor.  It  is  uniform- 
ly held,  however,  that  this  is  a  privilege 
which  may  be  exercised  or  not,  as  the  pris- 
oner elects.  He  cannot  be  compelled  by  the 
state  to  testify.  In  Georgia  the  right  of 
the  prisoner  to  offer  himself  as  a  witness 
exists  only  to  a  qualified  extent  The  right 
to  make  an  ex  parte  statement  in  his  own 
defense  was  at  first  confined  to  felony  cases. 
Acts  1868,  p.  24.  Later  the  word  "felony" 
was  stricken,  and  the  words  "in  all  criminal 
trials  In  this  state"  were  inserted.  Acts 
1874,  p.  22.  And  later  still  the  words  "and 
the  jury  may  believe  such  statement  in  pref- 
erence to  the  sworn  testimony  in  the  case" 
were  added.  Acts  1878,  1879,  p.  53.  Since 
this  act,  the  statute  has  stood  as  thus 
amended.     Penal  Code  1910,  |  1036. 

In  Brown  v.  State,  58  Ga.  215,  Judge 
Bleckley  suggested  that,  while  the  prison- 
er's counsel  could  not,  as  matter  of  right, 
interrogate  him,  the  court  might  in  Its  dis- 
cretion permit  this  to  be  done.  In  Wilson 
v.  State,  69  Ga.  227(20),  245,  it  was  held 
that,  even  where  the  prisoner  was  cross-ex- 
amined by  his  counsel  as  the  statute  permit- 
ted, the  judge  could  properly  tell  the  jury 
"to  give  his  statement  just  such  force  and 
weight  as  they  saw  proper."  It  is  doubt-  • 
less  true  that,  under  the  provisions  of  our 
statute,  one  on  trial  for  crime  in  this  state 
may,  with  his  consent  and  by  permission  of 
the  court,  offer  himself  as  a  witness  in  his 
own  behalf  and  be  examined  both  in  chief 
and  on  cross.  Whether  this  would  amount  to 
a  waiver  of  his  constitutional  exemption 
from  furnishing  incriminating  evidence 
against  himself  need  not  be  decided.  Per- 
haps the  correct  rule  would  be  that,  If  he 
offers  himself  as  a  witness,  he  could  be  com- 
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pelled  to  answer  any  pertinent  question  in 
relation  to  his  connection  with  the  crime 
for  which  he  was  being  tried,  but  not  as  to 
any  other  criminal  transaction  not  Involved 
in  the  indictment.  See  1  Bishop,  New  Crim- 
inal Procedure,  §§  1181-1187.  But,  without 
reference  to  the  prisoner's  right  to  become 
a  witness  or  the  rules  to  be  applied  when 
he  does.  It  is  certain  that  he  cannot  be 
sworn,  for  the  statute  expressly  says  his 
statement  "shall  not  be  under  oath,"  and, 
since  the  privilege  of  offering  himself  at  all 
is  dependent  entirely  upon  the  statute,  the 
right  must  be  exercised  in  strict  accordance 
with  its  provisions. 

But  it  is  said  that  the  statute  does  not  ap- 
ply to  cases  tried  in  a  police  court,  since 
a  violation  of  a  municipal  ordinance  is  not 
a  crime.  If  counsel's  premise  be  sound,, one 
on  trial  for  the  violation  of  a  municipal  or- 
dinance could  neither  testify  nor  make  an 
ex  parte  statement  unless  the  charter  per- 
mitted it,  and,  as  the  charter  of  Hazlehurst 
is  silent  on  the  subject,  the  plaintiff  in  er- 
ror could  not  have  been  heard  in  his  own 
defense  at  all.  But  we  do  not  agree  either 
with  the  premise  or  the  conclusion.  In  a 
broad  sense,  of  course,  a  crime  is  an  of- 
fense against  the  laws  of  the  state,  though 
it  has  been  held  that  the  word  "crime,"  as 
used  in  article  1,  |  1,  par.  17,  of  the  Consti- 
tution, comprehends  all  penal  offenses,  in- 
cluding those  against  municipal  ordinances. 
Pearson  v.  Wimbish,  124  Ga.  708,  52  S.  E. 
751,  4  Ann.  Cas.  501.  A  case  tried  in  a 
police  court  may  not  be  a  "criminal  case" 
in  the  strict  and  technical  sense,  but  it  is -a 
"criminal  trial"  within  the  meaning  of  the 
statute  permitting  the  prisoner  "in  all  crim- 
inal trials"  to  make  an  unsworn  statement. 
As  it  appears  from  the  record  that  the  ac- 
cused was  sworn  and  then  offered  to  give 
testimony  having  the  sanction  of  an  oath, 
there  was  no  error  in  refusing  to  permit 
him  to  testify. 

[2]  2.  The  sentence  was  that  the  accused 
pay  a  fine  of  $300  or  labor  for  180  days  up- 


on the  public  streets.  It  is  contended  that, 
by  the  imposition  of  this  sentence,  the  pris- 
oner was  deprived  of  his  liberty  without  due 
process  of  law  in  violation  of  both  the  state 
and  federal  Constitutions,  in  that  a  term  of 
penal  servitude  was  Imposed  without  a  trial 
by  Jury.  The  point  here  made  is  too  well 
settled  to  require  any  discussion,  nor  is 
there  any  necessity  that  it  be  certified  to 
the  Supreme  Court  Haney  v.  Commission- 
ers, 91  Ga.  770,  18  S.  E.  28;  Tilley  ▼.  Cox, 
119  Ga.  867,  47  S.  E.  219 ;  Little  v.  Fort  Val- 
ley, 123  Ga.  503,  51  S.  E.  501 ;  Loeb  v.  Jen* 
nings,  133  Ga.  796,  67  S.  E.  101,  18  Ann.  Cas. 
376. 

3.  The  evidence  authorized  the  verdict 
It  was  shown  that  oh  several  occasions  the 
accused  had  delivered  to  various  persons  in- 
toxicating liquor  and  received  money  in  ex- 
change therefor.  A  sale  was  thus  prima 
facie  shown,  and  his  conviction  for  keeping 
whisky  on  hand  for  unlawful  sale  was  au- 
thorized. 

Judgment  affirmed. 


(11  Ga.  App.  197) 
WOODWARD  r.  CITY  OF  HAZLEHURST. 

(No.  4,141.) 

(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  hy  the  Court.) 

Trial  by  Jury. 

There  was  no  error  in  refusing  to  sanc- 
tion the  certiorari.  This  case  is  controlled  by 
the  ruling  of  this  court  in  Williams  v.  City 
of  Hazlehurst,  74  S.  E>.  1039,  decided  this  day. 

Error  from  Superior  Court,  Jeff  Davis 
County;  C.  B.  Conyers,  Judge. 

Dause  Woodward  was  convicted  of  violat- 
ing an  ordinance  of  the  city  of  Hazlehurst* 
and  brings  error.    Affirmed. 

P.  L.  Smith  and  J.  R.  Grant,  both  of 
Hazlehurst,  and  W.  W.  Bennett,  of  Baxley, 
for  plaintiff  in  error.  J.  Mark  Wilcox,  of 
Hazlehurst,  for  defendant  in  error. 

RUSSELL,  J.   Judgment  affirmed. 
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(169  N.  C.  400) 

WESTFELDT  et  al  v.  ADAMS  et  aL 

(Supreme  Court  of  North  Carolina.     May  28, 

1912.) 

1.  Public  Lands  (|  164*)— Land  of  State— 
Disposal—  Statutes— Implied  Repeal. 

.  Courts  must  harmonize  statutes  dealing 
with  the  same  subject-matter,  where  it  can 
be  reasonably  done,  so  that  where  Acts  1836- 
37,  c.  9,  providing  that  lands  "lately  acquired" 
by  treaty  with  an  Indian  tribe  should  be  sold 
by  the  state,  and  should  not  be  subject  to  en- 
try, can  be  construed  to  apply  to  lands  ac- 
quired by  the  last- made  purchase  from  the 
tribe,  it  will  not  be  held  to  have  repealed  by 
implication  an  existing  statute  (Acts  1835-36, 
c.  6)  providing  that  certain  lands  acquired  from 
the  same  tribe  by  earlier  treaties  should  be 
subject  to  entry. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  |{  466-476;  Dec.  Dig.  | 
164.*] 

2.  Statutes  ((  167*)—  Repeal  —  Effect  of 
Revisal. 

Where  the  chapter  of  the  Revised  Statutes 
of  1837.  providing  for  the  entry  of  public  lands 
included  an  earlier  statute  (Acts  1835-36,  c 
6)  providing  for  the  entry  on  certain  lands 
acquired  by  treaty  from  an  Indian  tribe,  did 
not  take  effect  until  after  Acts  1836-37,  c.  9, 
purporting  to  withdraw  from  entry  the  lands 
in  question,  it  would  repeal  such  act,  and  the 
lands  were  thereafter  subject  to  entry* 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ff  242,  243;    Dec  Dig.  f  167.*] 

3.  Public    Lands    ((    164*) —Disposal    of 
State  Lands— Grant— Collateral  Attack. 

While  a  grant  of  public  lands  cannot  be 
attacked  collaterally  for  fraud  or  irregularity* 
it  may  be  so  attacked  on  the  ground  that  lands 
included  were  not  subject  to  entry. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  ||  466-476;  Dec  Dig.  { 
164.*] 

4.  Public  Lands  (|  164*)— Grants  bt  State 
—Location— Entry  as  Evidence  of. 

While  the  description  in  a  grant  of  public 
lands  is  paramount  in  locating  the  land,  and 
must  override  the  description  In  the  entry 
where  there  is  a  conflict,  where,  in  an  action 
to  determine  conflicting  claims,  the  description 
in  the  defendant's  survey  and  grant  was  vague 
and  indefinite,  the  entry  should  have  been  ad- 
mitted as  evidence  of  location. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  ff  466-476;  Dec  Dig.  f 
164.*] 

5.  Trial    (f  139*)— Instructions— Province 
of  Court  and  Jury. 

In  an  action  to  determine  conflicting 
claims  to  land,  the  court  improperly  ordered 
the  jury  to  find  in  the  affirmative  an  issue 
whether  the  defendants  were  entitled  to  hold 
under  particular  state  grants,  where  there  was 
testimony  that  they  were  so  entitled,  for, 
though  the  evidence  was  not  conflicting,  issues 
of  fact  and  the  credibility  of  witnesses  are 
essentially  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ff  332,  333,  338-841,  865;  Dec  Dig.  f 
139.*] 

6.  Ejectment  (f  86*)— Action- Burden  of 
Proof. 

Where,  in  an  action  to  recover  possession 
of  land,  the  plaintiffs  denied  the  defendants' 
title,  the  burden  was  on  the  latter  to  estab- 
lish it  in  every  particular. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  ff  238-245;    Dec  Dig.  f  86.*] 


7.  Appeal  and  Error  (f  879*)— Review. 

The  court  on  appeal  will  not  review  an 
error  in  favor  of  a  party  who  did  not  except 
and  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  3581-3583;  Dec  Dig.  f 
879.*] 

8.  Trial  (f  350*)— Verdict— Special  Inter- 
rogatories. 

In  the  trial  of  a  cause,  the  ordinary  issues 
raised  by  the  pleadings  should  be  submitted, 
unless  the  parties  agree  upon  special  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ff  828-838;    Dec  Dig.  f  350.*] 

Appeal  from  Superior  Court,  Haywood 
County;  Justice,  Judge. 

Action  by  G.  R.  Westfeldt  and  others 
against  W.  S.  Adams  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
New  trial. 

This  action  was  brought  by  the  plaintiffs 
to  recover  the  possession,  and  damages  for 
the  detention,  of  a  tract  of  land  in  the  coun- 
ty of  Swain,  on  the  waters  of  the  Tennessee 
river,  known  as  section  No.  2325,  contain- 
ing 640  acres,  and  described  as  follows: 
"Beginning  at  a  chestnut  on  the  west  side 
of  the  Jenkins  Trail  leading  to  the  Smoky 
Mountains,  and  runs  thence  east  four  hun- 
dred and  ninety  (490)  poles  to  a  stake ;  thence 
south  two  hundred  and  five  (205)  poles  to  a 
stake;  thence  west  four  hundred  and  ninety 
(490)  poles  to  a  white  oak ;  thence  north  two 
hundred  and  five  (205)  poles  to  the  begin- 
ning." There  are  allegations  in  the  com- 
plaint that  the  plaintiffs  are  the  owners  in 
fee  of  the  land  and  entitled  to  the  posses- 
sion, and  that  the  defendants  are  in  pos- 
session of  the  same,  and  unlawfully  and 
wrongfully  withhold  the  possession  from  the 
plaintiffs.  These  allegations  are  denied  in 
the  answer,  and  the  defendants  specially 
aver,  as  a  defense  and  counterclaim:  That 
they  are  seised  in  fee,  as  owners,  of  two 
tracts  of  land  in  the  county  of  Macon,  bound- 
ed and  described  as  follows:  (1)  Beginning 
at  a  mountain  oak  on  the  Little  Fork 
Ridge  and  runs  south  45°  west,  100  poles,  to 
a  stake;  thence  north  45°  west,  160  poles, 
to  a  stake ;  thence  north  45°  east,  100  poles, 
to  a  stake ;  thence  south  45°  east,  160  poles, 
to  the  beginning— being  state  grant  No.  1,545, 
issued  November  10,  1854.  (2)  Beginning  at 
a  birch,  and  runs  north  100  poles  to  a  stake ; 
thence  west,  100  poles,  to  a  stake;  thence 
south,  160  poles,  to  a  stake;  thence  east, 
100  poles,  to  the  beginning— being  state  grant 
No.  1,546,  issued  November  10,  1854.  That 
said  two  tracts  of  land  are  located  on  the 
ridge  lying  between  Sugar  Fork  creek  and 
Haw  Gap  creek,  commonly  known  as  the 
Little  Fork  Ridge,  and  so  called,  and  are 
the  lands  whereon  the  defendants  were  con- 
ducting mining  operations  at  the  date  of  the 
commencement  of  this  action.  It  is  further 
alleged  in  the  answer:  "That  the  plaintiffs 
unlawfully  and  wrongfully  claim  an  interest 
in  said  land,  and  to  be  the' owners  of  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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same,  pretending  that  they  are  embraced 
within  the  boundaries  of  the  tract  of  land 
described  in  the  complaint  herein,  which  said 
pretended  claim  the  defendants  say  has  no 
foundation  in  fact."  Judgment  is  prayed 
that  the  plaintiffs  take  nothing  by  their  suit, 
and  that  the  defendants  go  without  day,  and 
further  that  defendants  are  the  owners  of 
the  said  two  tracts  of  land,  and  that  plain- 
tiffs and  their  privies  in  estate  be  enjoined 
perpetually  from  hereafter  making  any  claim 
or  asserting  any  title  thereto. 

When  the  case  was  called  for  trial,  plain- 
tiffs tendered  the  following  Issues:  "(1)  Are 
the  plaintiffs  the  owners  of  the  lands  de- 
scribed in  the  complaint  and  indicated  on 
the  official  plat  by  lines  H.  P.  O.  N.  in  black? 
(2)  Are  the  defendants  in  wrongful  posses- 
sion of  said  lands?  (3)  What  damage,  if  any, 
are  plaintiffs  entitled  to  recover?"  The  court 
refused  to  adopt  these  issues  and,  Instead 
thereof,  submitted  issues  to  which  the  jury 
responded,  as  follows:  "(1)  Are  the  plain- 
tiffs the  owners  and  entitled  to  the  posses- 
sion of  the  land  described  in  the  complaint, 
without  regard  to  its  location,  provided  the 
defendants*  grants  Nos.  1,545  and  1,546  are 
not  located  on  it?  Ans.  Yes.  (2)  Is  the 
tract  of  land  described  in  plaintiffs*  com- 
plaint, grant  No.  2,325,  located  as  designat- 
ed on  the  maps,  beginning  at  the  point  mark- 
ed *H'  and  to  P.  O.  N.  in  black  letters  on 
the  maps?  Ans.  No.  (3)  Is  the  plaintiffs' 
tract,  grant  No.  2,327,  located  as  designated 
on  the  maps,  beginning  at  the  point  marked 
'H'  and  to  I.  R.  Q.  in  black  letters  on  the 
maps?  Ans.  No.  (4)  Are  the  defendants  the 
owners  and  entitled  to  the  possession  of 
the  two  tracts  of  land  described  in  the  an- 
swer, grants  Nos.  1,545  and  1,546,  without 
regard  to  their  location?  Ans.  Yes.  (5)  Is 
the  tract,  grant  No.  1,545,  located  as  desig- 
nated on  the  maps,  beginning  at  point  mark- 
ed Mountain  Oak,  *W'  and  to  X.  Y.  Z.  in  red 
letters  on  the  maps?  Ans.  Yes.  (6)  Is  the 
tract,  grant  No.  1,546,  located  as  designated 
on  the  maps,  beginning  at  point  marked 
birch  *S'  and  to  T.  U.  V.  in  red  letters  on 
the  maps?  Ans.  Yes."  Plaintiffs  excepted 
to  the  ruling  of  the  court  upon  the  issues. 
There  was  much  evidence  taken  in  the  case 
and  many  exceptions  noted  to  the  rulings  of 
the  court,  which  we  will  consider  in  the  or- 
der of  their  statement  in  the  record.  Judg- 
ment was  entered  on  the  verdict  for  the  de- 
fendants, and  the  plaintiffs  appealed. 

A.  C.  Avery,  F.  A.  Sondley,  T.  F.  David- 
son, and  J.  G.  Martin,  for  appellants.  J.  H. 
Merrimon,  Moore  &  Rollins,  Aycock  &  Win- 
ston, and  J.  J.  Hooker,  for  appellees. 

WALKER,  J.  It  is  conceded  that  the 
land  in  controversy  is  a  part  of  the  land 
acquired  by  the  state  under  treaty  with  the 
Cherokee  Indians.  The  fact  is  recited  in 
the  grant,  under  which  the  plaintiffs  claim, 
that  the  land  therein  described  Is  "a  part 


of  the  land  lately  acquired  by  treaty  from 
the  Cherokee  Indians,"  and  the  defendants, 
in  their  brief,  thus  refer  to  the  grants  un- 
der which  they  claim:  "It  seems  clear,  there- 
fore, that  the  lands  embraced  in  grants  num- 
bered 1,545  and  1,546  were  of  'vacant  and  on- 
surveyed  lands  acquired  by  treaty  of  1817 
and  1819/  and  made  subject  to  entry  from 
May  1,  1836,  by  Public  Laws  of  1835-36,  c. 
6,  p.  7."  The  plaintiffs'  grant  was  issued  to 
E.  H.  Cunningham,  assignee,  on  April  28, 
1860,  upon  an  entry  made  by  Daniel  L.  Mc- 
Dowell, of  640  acres,  which  the  grant  recites 
was  sold  for  $64,  as  Indian  land,  under  an 
act  of  the  Legislature.  The  grants  of  the 
defendants,  Nos.  1,545  and  1,546,  and  each  for 
100  acres,  were  issued  on  November  10,  1854, 
upon  entries  made  on  February  15,  1850. 
The  grants  so  recite,  and  the  entries,  upon 
which  they  are  based,  were  put  in  evidence 
by  the  plaintiffs.  There  was  no  attack  made 
by  the  defendants  upon  the  title  of  the 
plaintiffs  to  the  lands  claimed  by  them,  so 
far  as  the  validity  of  the  grant  issued  to 
their  predecessor,  E.  H.  Cunningham,  is  con- 
cerned; but  the  defendants  contended  solely 
that  the  plaintiffs  had  failed  to  locate  their 
grant  and  to  show  that  it  embraced  any  of 
the  lands  in  dispute.  There  was  a  sharp 
and  protracted  controversy  between  the  par- 
ties as  to  the  true  location  of  the  several 
grants  introduced  by  them;  the  defendants 
denying  that  the  plaintiffs'  grant,  No.  2,325, 
which  was  alleged  by  them  to  include  the 
locus  in  quo,  or  grant  No.  2,327,  upon  which 
plaintiffs  relied  to  show  the  location  of  grant 
No.  2,325,  had  been  correctly  located,  and 
the  plaintiffs  denying  that  grants  1,545  and 
1,546  had  been  correctly  located  by  the  de- 
fendants. There  was  much  testimony  intro- 
duced by  the  parties  to  support  their  respec- 
tive contentions;  but  we  will  not  xefer  to 
any  of  it  at  present,  as  we  deem  it  proper 
to  consider,  in  the  beginning,  the  validity 
of  the  defendants'  grants  1,545  and  1,546, 
which  are  assailed  by  the  plaintiffs,  for,  if 
they  are  invalid,  the  question  of  location  as 
to  them  will  become  immaterial,  except  in 
so  far  as  the  evidence  upon  that  question 
and  the  charge  of  the  court  with  respect 
thereto  may  have  been  prejudicial  to  the 
plaintiffs  in  the  location  of  their  grants. 
The  validity  of  the  defendants'  grants  must 
depend  upon  the  proper  construction  of  the 
Cherokee  laws.  As  said  in  the  defendants' 
brief:  "The  Indian  title,  or  right  of  occupa- 
tion, was  extinguished  by  the  following  trea- 
ties made  and  concluded  between  the  United 
States  and  the  Cherokee  Nation  or  Tribe  of 
Indians,  to  wit:  The  treaty  of  Holstein  of 
July  2,  1791,  7  U.  S.  Stat.  39 ;  the  treaty  of 
Tellico  of  October  2,  1798,  7  U.  S.  Stat  62 ; 
the  Treaty  of  July  8, 1817,  7  U.  S.  Stat  156 ; 
the  Treaty  of  February  27,  1819,  7  U.  S. 
Stat.  195 ;  the  Treaty  of  New  Echota  of  De- 
cember 29,  1835,  7  U.  S.  Stat.  478." 
At  a  very  early  period,  the  entry  of  lands 
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within  the  Indian  hunting  grounds,  or  of 
any  lands  either  ceded  by  the  Indians  or  con- 
quered from  them,  was  forbidden  by  statute, 
and  the  bounds  of  such  Indian  lands  were 
carefully  delineated.  Act  of  1778,  c.  132; 
Act  of  1783,  c.  185— which  will  be  found  in 
Potter's  Revisal,  pp.  354,  484.  By  the  Act  of 
1809,'  c  774  (Potter,  p.  1161),  it  was  provided 
as  follows:  "The  land  lying  west  of  the  line 
run  by  Meigs  and  Freeman,  within  the 
bounds  of  this  state,  shall  not  be  subject  to 
be  entered  under  the  entry  laws  of  this  state; 
but  the  same,  when  the  Indian  title  shall  be 
extinct,  shall  remain  and  inure  to  the  sole 
use  and  benefit  of  the  state;  any  law  to  the 
contrary  notwithstanding.  All  entries  made, 
or  grants  obtained,  or  which  may  hereafter 
be  made  or  obtained,  shall  be  null  and  void." 
The  last  act,  as  its  preamble,  and  even  the 
language  we  have  quoted,  evidently  show, 
was  intended  to  apply  to  Indian  lands  only, 
and  there  may  not  have  been  any  other  land 
west  of  the  Meigs  and  Freeman  line.  By 
the  treaties  of  1817  and  1819,  the  state  ac- 
quired a  large  area  of  land  from  the  Chero- 
kee Indians,  which  by  the  Act  of  1819,  c.  10, 
were  directed  to  be  disposed  of  by  sale,  aft- 
er being  surveyed,  except  such  as  would  not 
command  a  certain  price,  and  these  lands, 
which  were  called  the  "residue,"  were  "reserv- 
ed" for  future  disposal  by  the  Legislature, 
and  the  act  prohibited  the  entry  of  lands  so 
acquired.  In  1823  the  state  acquired  by  pur- 
chase from  certain  individuals  of  the  Chero- 
kee Tribe  of  Indians,  the  lands  which,  un- 
der the  treaties  of  1817  and  1819,  had  been 
allotted  to  them  and  did  not,  of  course,  pass 
to  the  state  by  the  treaties.  The  policy  of 
the  state  from  the  beginning,  in  regard  to 
the  Indian  lands  acquired  by  treaty,  had 
been,  and  continued  to  be  until  the  year  1835, 
that  none  of  said  lands  should  be  subjeft  to 
entry,  but  should  be  disposed  of  by  sale  only, 
as  provided  in  the  several  acts  of  the  Leg- 
islature relating  thereto,  which,  however, 
differed  in  some  particulars  or  details  from 
each  other,  though  substantially  alike  and 
enforcing  the  general  purpose  to  withhold 
them  from  entry*  But  by  the  Act  of  1835- 
36,  c.  6,  it  was  provided  that  the  lands  ac- 
quired by  the  treaties  of  1817  and  1819,  and 
which  were  "vacant  and  unsurveyed,"  should 
be  subject  to  entry  as  other  lands  in  the 
state,  and  by  Act  of  1836-37,  c.  7,  the  lands 
purchased  from  the  Indians  in  1823  were  ex- 
cepted from  the  operation  of  the  Act  of 
1835,  or,  to  be  more  accurate,  the  latter  act 
was  declared  not  applicable  to  them,  and  the 
Legislature  had  made  no  provision  for  their 
disposal  by  sale  or  otherwise.  They  were 
simply  owned  by  the  state,  but  not  subject 
to  entry.  So  far  the  legislation  of  the  state 
relating  to  the  Cherokee  lands  Is  compara- 
tively easy  of  construction,  and  we  may  say 
that  the  legislative  meaning  is  plain  and  un- 
mistakable. 
In  1835,  by  treaty  with  the  Cherokees,  the 


state  acquired  additional  lands,  and  by  Act 
of  1836-37,  c.  9,  provided  for  the  survey  and 
sale  of  such  part  of  the  lands,  lately  ac- 
quired by  treaty  with  the  Cherokee  Indians, 
as  would  bring  a  certain  price,  and  reserved 
the  residue  for  the  future  disposal  of  the 
Legislature,  and  prohibited  entry  of  the  same. 
This  act  provides  further,  In  sections  20  and 
21,  as  follows:  "It  shall  be  the  duty  of  the 
commissioner  to  be  appointed  by  virtue  of 
this  chapter,  to  cause  to  be  surveyed  and 
offered  for  sale,  all  the  reservations  remain- 
ing undisposed  of  in  the  county  of  Macon, 
under  the  same  rules  and  regulations  that 
are  provided  for  the  surveying  and  selling 
the  lands  lately  acquired  by  treaty  from  the 
Cherokee  Indians.  And  it  shall  be  the  duty 
of  the  said  commissioners  of  sale,  to  expose 
again  to  sale,  all  the  lands  already  surveyed 
and  now  remaining  unsold  in  the  county  of 
Macon  aforesaid."  The  Act  of  1835-36  was  in- 
serted in  the  first  volume  of  the  Revised  Stat- 
utes of  1837,  as  a  part  of  section  1  of  chap- 
ter 42  on  Entries  and  Grants,  which  reads 
as  follows:  "All  vacant  and  unappropriated 
lands  belonging  to  this  state  shall  be  subject 
to  entry  in  the  manner  herein  provided,  ex- 
cept in  the  cases  hereinafter  mentioned.  It 
shall  not  be  lawful  for  any  entry  taker  to 
receive  an  entry  for  any  lands  lying  to  the 
westward  of  the  line  run  by  Meigs  and  Free- 
man in  the  year  one  thousand  eight  hundred 
and  two,  as  the  then  boundary  line  between 
this  state  and  the  Cherokee  Nation,  except 
the  vacant  and  unsurveyed  lands  that  have 
been  acquired  by  treaty  from  the  Cherokee 
Indians  in  the  years  one  thousand  eight  hun- 
dred and  seventeen  and  one  thousand  eight 
hundred  and  nineteen."  The  Act  of  1835-36, 
was  amended  by  Acts  of  1836-37,  c.  7,  which 
provided  that  it  should  not  apply  to  the  land 
reserved  or  allotted  to  the  Indians  in  the 
treaties  of  1817  and  1819,  which  therefore 
were  not  subject  to  entry,  and  the  amending 
Act  of  1836-37  was  Inserted  in  the  Revised 
Statutes  as  section  36  of  chapter  42,  which 
is  as  follows :  "Nothing  in  this  act  contained 
shall  be  so  construed  as  to  authorize  or  al- 
low the  entry  of  any  portion  of  the  Cherokee 
lands,  which  were  reserved  or  allotted  to 
any  Indian  or  Indians  under  the  Cherokee 
treaties,  which  the  state  has  since  acquired 
by  purchase;  and  the  Secretary  of  State  is 
hereby  directed  to  issue  no  grant  for  any 
portion  of  the  lands  of  the  latter  description, 
until  the  General  Assembly  shall  otherwise 
order  and  direct"  The  "act  concerning  the 
Revised  Statutes"  provided  that  certain 
enumerated  acts  therein  contained,  Including 
the  chapter  or  act  on  Entries  and  Grants, 
but  not  including  the  Act  of  1836-37,  relat- 
ing to  the  survey  and  sale  of  Indian  lands, 
should  take  effect  on  January  1,  1838.  It 
also  provided  that  the  acts  of  a  public  nature 
passed  by  the  Legislature  in  1836-37,  with 
one  exception,  should  be  published  in  the 
first  volume  of  the  Revised  Statutes  with  the 
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acts  enumerated  therein,  and  to  which  we 
have  referred,  and  other  acts  were  required 
to  be  published  in  the  second  volume.  The 
chapter  concerning  Entries  and  Grants  was 
published  in  the  first  volume  of  the  Revised 
Statutes,  and  the  Act  of  1836-37,  relating  to 
the  survey  and  sale  of  Indian  lands,  in  the 
second  volume,  under  the  title,  "Cherokee 
Lands,"  with  other  laws  upon  that  subject. 
The  Act  of  1836-37,  amending  the  Act  of 
1835-36,  so  as  to  exclude  the  lands  purchased 
from  the  Indians  from  its  operation  and  pro- 
hibiting the  entry  of  them,  was  ratified  Jan- 
uary 10,  1837,  the  other  act  of  1836-37 
on  January  20,  1837,  and  the  Revised  Stat- 
utes on  January  23,  1837. 

This  gives,  as  briefly  we  can  state  it,  the 
legislative  history  of  these  several  statutes. 
The  plaintiffs  contend  that  the  Act  of  1835- 
36,  authorizing  the  entry  of  the  vacant  and 
unsurveyed  Indian  lands,  was  repealed  by 
the  Act  of  1837  passed  January  20th,  because 
by  the  twentieth  section  of  the  latter  act  the 
commissioners  are  required  to  survey  and 
sell  all  the  Indian  reservations  in  Macon 
county  undisposed  of  at  that  time,  while  the 
defendants  contend  that  the  Act  of  January 
20,  1837,  §  20,  refers  to  the  land  known  as 
the  Indian  reservations,  which  had  been  ac- 
quired by  contract  or  purchase  in  1823  (Acts 
of  1823,  c.  9),  which  contract  was  ratified  by 
Acts  of  1824,  c.  11,  |  2  (2  Revised  Statutes, 
pp.  196,  198),  and  they  rely  upon  subsequent 
statutes  recognizing  the  fact  that  there  were 
lands  In  the  county  of  Macon  which  were 
subject  to  entry  under  the  general  law,  viz.: 
Act  1852,  c.  70,  recites  that  William  Tatham, 
former  entry  taker  of  Macon  county,  had  re- 
ceived entries,  in  1850  and  1851,  after  the 
expiration  of  his  term  of  office,  and  the  Leg- 
islature provided  that  entries  made  in  the 
entry  taker's  office  of  said  county,  and  all 
warrants,  surveys,  and  grants  based  thereon, 
in  the  past  or  the  future,  should  be  valid, 
as  if  William  Tatham  had  rightfully  held 
said  office.  Acts  of  1852,  c.  169,  authorized 
entries  of  lands  in  Macon  and  Haywood 
counties  under  the  provisions  of  that  act, 
at  the  present  rates,  and  declared  that  all 
lands  theretofore  entered  in  said  counties 
and  not  paid  for  could  be  paid  for  as  therein 
provided  for  lands  lying  in  Cherokee  county ; 
the  money  received  by  the  entry  takers  of 
said  county  to  be  paid  "to  the  contractors 
for  making  the  Western  Turnpike  Road,  on 
the  certificate  of  the  proper  agent"  It  is 
also  contended  that  Acts  of  1850-51,  c.  25, 
§§  5.  6,  clearly  show  that  there  was  land  in 
Macon  county  which  was  subject  to  entry  im- 
mediately prior  to  the  passage  of  that  stat- 
ute. The  lands  in  dispute  lie  in  the  county 
of  Swain,  the  territory  of  which  was  taken 
from  the  county  of  Macon  in  1871.  It  is  ar- 
gued that  as  there  were  no  lands  in  Macon 
county  which  were  not  acquired  from  the 
Cherokee  Indians,  whether  by  treaty  or  pur- 
chase, and  none  west  of  the  Meigs  and  Free- 


man line,  the  lands  thus  subject  to  entry 
must,  of  necessity,  have  been  Indian  lands, 
and,  if  this  be  true,  it  follows  that  they  were 
the  lands  opened  for  entry  by  the,  Act  of 
1835-36.  We  are  satisfied,  from  a  careful 
examination  of  this  question  in  every  con- 
ceivable aspect,  that  the  contention  of  the 
defendants  is  justified  by  the  facts.  We  are 
convinced  that  there  were  no  lands  west  of 
the  Meigs  and  Freeman  line  which  were  the 
subject  of  entry  prior  to  1851,  other  than 
the  lands  mentioned  in  the  Act  of  1835-36, 
which  were  acquired  by  the  treaties  of  1817 
and  1819  from  the  Cherokees. 

[1]  Section  20  of  the  Act  of  1836-37  evi- 
dently referred  to  the  lands  reserved  to  cer- 
tain individuals  of  the  Cherokee  Tribe;  oth- 
erwise the  statutes  upon  this  subject  cannot 
well  be  harmonized,  and  it  is  our  duty  to 
reconcile  them,  if  it  can  reasonably  be  done. 

[2]  The  chapter  on  Entries  and  Grants  in 
the  Revised  Statutes  will  appear,  by  refer- 
ence to  the  Legislative  Journals  of  1836-37, 
to  have  been  what  was  called  one  of  the 
"revised  acts,"  and  was  passed  one  or  two 
days  after  the  Act  of  1836-37,  requiring  the 
Indian  reservations  to  be  surveyed  and  sold. 
It  also  appears  that  the  chapter  on  Entries 
and  Grants  of  the  Revised  Statutes  (which 
Includes  the  Act  of  1835-36)  did  not  take 
effect,  by  the  terms  of  the  first  chapter  of 
that  revlsal,  until  January  1,  1838,  whereas 
the  Act  of  1836-37  was  ratified  January  20, 
1837,  and  took  effect  30  days  after  the  rise 
of  the  General  Assembly  of  that  year,  which 
adjourned  on  January  23,  1837,  as  will  ap- ' 
pear  by  the  journals.  If,  therefore,  the  Act 
of  1836-37  is  in  conflict  with  the  Act  of 
1835-36,  it  was  repealed  by  the  Revised 
Statutes;  the  first  section  of  the  chapter 
on  Entries  and  Grants,  authorizing  the  en- 
try of  vacant  and  unsurveyed  Indian  lands 
acquired  by  the  treaties  of  1817  and  1819, 
having  taken  effect  with  the  other  Revised 
Statutes  on  January  1,  1838,  much  later  in 
date  than  the  time  when  the  Act  of  1836-37 
was  ratified  and  in  force.  It  further  ap- 
pears, as  we  have  already  shown,  that  by 
several  subsequent  acts  of  the  Legislature, 
the  fact  is  established  that  lands  were  being 
entered  in  Macon  county  in  1850  and  1851* 
if  not  prior  to  those  years.  The  warrants 
of  survey,  under  the  entries  upon  which 
grants  1,545  and  1,546  issued,  were  signed  by 
William  Tatham  on  February  15,  1850,  and 
these  entries  and  warrants  were  put  in  evi- 
dence by  the  plaintiffs.  The  act  passed  in 
1836-37  providing  for  the  sale  of  the  Indian 
lands  refers  to  those  acquired  by  the  last 
treaty  in  1835.  We  conclude,  therefore,  that 
the  vacant  and  unsurveyed  lands,  acquired 
by  the  treaties  of  1817  and  1819,  were  the 
subject  of  entry  in  February,  1850,  when 
defendants'  entries  were  made,  and  we  must 
assume,  in  the  absence  of  any  proof  to  the 
contrary,  that  the  lands  entered  by  Jona- 
than Hill  in  February,  1850,  were  a  part  of 
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those  lands.  Harshaw  v.  Taylor,  48  N.  G. 
513;  Dosh  v.  Lumber  Co.,  128  N.  C.  84,  38 
S.  E.  284.  The  Act  of  1852,  c.  169,  opened 
land  in  the  Cherokee  boundary  to  entry  in 
a  restricted  way,  and  it  was  not  until  1883 
(Code,  vol.  2,  §§  2478,  2479)  that  all  of  the 
Cherokee  lands  were ,  made  the  subject  of 
entry  and  grant  under  the  general  law  of 
the  state  relating  to  the  subject.  Plaintiffs' 
counsel  contend  that  this  court,  in  Stanmire 
v.  Powell,  35  N.  C.  312,  Lovingood  v.  Bur- 
gess, 44  N.  C.  407,  and  Frazier  v.  Gibson, 
140  N.  C.  272,  52  S:  E.  1035,  has  decided 
that  no  entry  of  any  of  the' Cherokee  lands 
could  be  made  prior  to  1852;  but  we  do  not 
so  construe  those  cases.  The  first  two  re- 
lated to  land  in  Cherokee  county,  which  was 
not  affected  by  the  Act  of  1835-36,  as  it  was 
not  acquired  by  the  treaties  of  1817  and 
1819,  but  by  the  treaty  of  1835,  and  the  Act 
of  1836-37  provided  for  the  survey  and  sale 
of  the  lands  in  that  county.  What  was  said 
in  Frazier  v.  Gibson  had  reference  to  the 
lands  acquired  by  treaty  of  1835  and  to  the 
Act  of  1836-37,  authorizing  a  survey  and 
sale  of  them.  The  immediate  context  clear- 
ly shows  that  this  Is  what  was  meant  by 
the  learned  justice,  who  wrote  the  opinion 
of  the  court,  and  it  is  now  fully  conceded, 
and  it  must  be  admitted,  that  the  Act  of 
1835-36  did  authorize  the  entry  of  a  part 
of  the  lands  acquired  by  the  treaties  of  1817 
and  1819.  It  would  be  strange  Indeed  that 
an  office  was  open  in  Macon  county  in  1850 
for  the  purpose  of  receiving  entries  of  land, 
if  there  were  no  lands  in  the  county  which 
were  subject  to  entry,  and  plaintiffs  intro- 
duced in  evidence  several  entries  made  dur- 
ing that  year.  No  satisfactory  reason  has 
been  given  for  this  strange  anomaly.  Be- 
sides, we  cannot  think  that  the  Legislature 
would  validate  entries  filed  with  William 
Tatham  because  his  term  of  office  had  ex- 
pired, as  it  did  by  the  Act  of  1852,  c.  70, 
if  it  was  not  lawful  to  make  entries  of  land 
in  Macon  county  at  that  time,  and  the  en- 
tries thus  made  and  the  warrants  of  survey 
issued  thereon  were  void.  That  act  purports 
to  validate  all  entries  made  in  Macon  coun- 
ty prior  to  1852,  though  the  reason  assigned 
is  that  the  official  term  of  Tatham  had  ex- 
pired. 

[3]  It  is  true  that  a  grant  cannot  be  at- 
tacked collaterally  for  fraud  or  irregularity. 
There  is  a  presumption  that  a  grant  is  valid 
and  that  all  preliminary  steps  have  been 
.  taken  which  are  required  by  law.  Chief 
Justice  Marshall  stated  the  rule  clearly  in 
Polk  v.  Wendal,  9  Cranch,  87,  3  L.  Ed.  665, 
as  follows:  'The  laws  for  the  sale  of  public 
lands  provide  many  guards  to  secure  the 
regularity  of  grants,  to  protect  the  incipient 
rights  of  individuals,  and  also  to  protect 
the  state  from  imposition.  Officers  are  ap- 
pointed to  superintend  the  business,  and 
rules  are  framed  prescribing  their  duty. 
These  rules  are  in  general  directory,  and 
when  all  the  proceedings  are  completed  by  a 


patent  issued  by  the  authority  of  the  state, 
a  compliance  with  these  rules  is  presup- 
posed. That  every  prerequisite  has  been 
performed  is  an  inference  properly  deduci- 
ble,  and  which  every  man  has  a  right  to 
draw  from  the  existence  of  the  grant  itself." 
Lovingood  v.  Burgess,  44  N.  C.  407;  Strother 
v.  Cathey,  5  N.  C.  164,  3  Am.  Dec.  683; 
Stanmire  v.  Powell,  35  N.  C.  312.  But  all 
this  presupposes  that  the  officer  had  power 
or  jurisdiction  to  issue  the  grant  "If  they 
(the  lands)  never  were  public  property  or 
had  previously  been  disposed  of,  or  if  Con- 
gress had  made  no  provision  for  their  sale, 
or  had  reserved  them,  the  department  would 
have  no  jurisdiction  to  transfer  them,  and 
its  attempted  conveyance  of  them  would  be 
inoperative  and  void,  no  matter  with  what 
seeming  regularity  the  forms  of  law  may 
have  been  observed.  The  action  of  the  de- 
partment would,  in  that  event,  be  like  that 
of  any  other  special  tribunal  not  having 
jurisdiction  of  a  case  which  it  had  assumed 
to  decide."  Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  26  L.  Ed.  875.  "When  the  lands  are 
not,  in  fact  vacant  and  unappropriated,  or 
when  the  law  forbids  entry  of  vacant  land 
In  a  particular  tract  or  country,  a  grant  for 
a  part  of  such  land  Is  absolutely  void;  and 
that  may  be  shown  on  the  trial  in  an  action 
of  ejectment"  Board  of  Education  v.  Make- 
,  ley,  139  N.  C.  37,  51  S.  B.  784.  These  being 
Cherokee  lands,  therefore  we  do  not  see 
why  the  plaintiffs  may  not  show,  if  they 
can,  that  the  lands  described  in  the  defend- 
ants' entries  and  grants  were  not  a  part  of 
the  vacant  and  unsurveyed  lands  acquired 
by  treaties  with  the  Indians  in  1817  and 
180.9,  and  therefore  was  not  subject  to  entry. 
Janney  v.  Blackwell,  138  N.  C.  437,  50  S.  E. 
857.  This  course  was  taken  and  approved 
in  Harshaw  v.  Taylor,  48  N.  C.  513.  Jus- 
tice Connor  said,  in  Janney  v.  Blackwell, 
supra:  "It  follows  therefore  that  if  one  lay 
an  entry  upon  and  procure  a  grant  for  land 
covered  by  a  grant,  he  acquires  no  title 
thereto,  for  the  reason  that  the  state  has  by 
the  senior  grant  parted  with  its  title. 
Stanmire  v.  Powell,  35  N.  O.  312.  If  the 
land  be  open  to  entry  and  a  grant  be  issued 
therefor,  such  grant  may  not  be  attacked 
collaterally  for  fraud,  irregularity,  or  other 
cause.  This  can  be  done  only  by  the  state 
or  by  pursuing  the  provisions  of  section 
2786  of  the  Code.  But  if  the  land  be  not 
subject  to  entry,  the  grant  is  void,  and  may 
be  attacked  collaterally."  And  Judge  Pear- 
son said,  in  Harshaw  v.  Taylor,  supra:  "But 
it  was  properly  admitted  by  the  plaintiff's 
counsel  that  the  grant  to  him  could  not  be 
supported  by  the  aid  of  that  statute  (Act  of 
1852)  because  the  statute  only  authorizes 
the  entry  and  grant  of  vacant  and  unsold 
land,  whereas  the  land  in  controversy  had 
been  previously  surveyed  and  sold  according 
to  the  provision  of  the  statutes  in  reference 
to  land  lying  in  the  county  of  Cherokee." 
The  defendants'  counsel   admit  that  there 
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were  no  lands  in  Macon  county,  other  than 
those  acquired  from  the  Indians  in  1817  and 
1819,  which  could  be  entered  in  the  year 
1840. 

The  statutes  which  have  any  material 
bearing  upon  the  questions  herein  discussed 
are  collected,  in  the  order  of  their  enact- 
ment, in  the  Code  of  1883,  c.  11,  except  the 
Act  of  1835-56,  the  Act  of  1836-37  exempt- 
ing land  purchased  in  1823  from  the  opera- 
tion of  that  act,  and  the  Act  of  1852  relat- 
ing to  entries  filed  in  the  office  of  William 
Tatham,  to  which  full  reference  has  been 
made. 

[4]  But  while  the  court  correctly  held  the 
defendants'  grants  to  be  valid,  upon  the  evi- 
dence as  it  now  appears,  there  was  error  in 
other  respects.  Upon  a  careful  examination 
of  the  charge,  we  think  the  court  substantial- 
ly told  the  jury  that,  in  locating  the  several 
grants,  they  need  not  consider  the  entries. 
It  is  true  that,  in  a  certain  sense,  the  entry 
Is  not  a  part  of  the  documentary  title,  and 
that  the  survey  and  description  in  the  grant 
must  control;  but  that  is  no  reason  why  the 
entry  should  be  disregarded  altogether,  and 
especially  in  a  case  like  this  one,  where  the 
location  of  the  land  is  not  positively  and 
clearly  shown  by  the  survey  and  grant  All 
of  the  grants  call  for  trees — chestnut,  moun- 
tain oak,  and  birch — as  the  beginning  corners 
of  the  several  tracts,  and  the  remaining  de- 
scription is  equally  as  indefinite.  The  plain- 
tiffs contended  that  the  defendants'  land,  as 
described  in  grants  1,545  and  1,546,  were  on 
the  waters  of  Eagle  creek,  as  described  in 
the  entries,  and  not  on  or  near  the  waters  of 
Haw  Gap  creek  and  Sugar  Fork  creek,  and 
that  the  Little  Fork  Ridge,  mentioned  in  grant 
1,545,  was  far  north  of  the  place  at  which  de- 
fendants located  their  two  grants,  and  near 
the  waters  of  Eagle  creek.  The  plaintiffs 
further  contended  that  their  grant,  No.  2,325, 
should  be  located  on  the  west  or  northwest 
side  of  Hazel  creek,  and  not  where  the  de- 
fendants say  it  should  be  located;  that  is, 
considerably  north  of  Hazel  creek  and  at  a 
place  which  would  not  be  designated  as  ly- 
ing west  or  northwest  of  Hazel  creek,  in  de- 
scribing its  true  location.  For  these  reasons, 
the  plaintiffs  have  argued  before  us  that 
the  court  should  not  have  excluded  the  en- 
tries from  the  consideration  of  the  jury,  and 
in  this  position  we  concur.  It  is  true  that 
the  description  in  the  grant  is  paramount  in 
locating  the  land,  and  must  override  that  in 
the  entry  if  the  latter  is  in  conflict  with  it; 
but  the  entry  may  be  considered  in  deter- 
mining the  location  of  the  land  described  in 
the  grant,  at  least  in  cases  of  doubt  as  to 
the  true  location.  The  language  of  the  court 
must  have  produced  the  impression  upon 
the  jury  that  they  could  only  consider  the 
description  in  the  grant  and  what  the  sur- 
veyor did  in  locating  the  land,  as  they  were 
told,  among  other  things  equally  objection- 
able, that  "the  description  in  the  grant  con- 
stitutes the  real  location  of  the  land,  with- 


out regard  to  the  entry."  This  was  correct 
in  one  respect;  but,  in  order  to  ascertain 
what  the  grant  really  described  and  what 
the  surveyor  really  did,  it  was  competent  to 
consider  the  entry,  in  this  case  at  least,  as 
the  description  in  tl*e  grant  would  fit  a 
tract  of  land  on  Eagle  creek  as  well  as  one 
on  or  near  Haw  Gap  creek  at  the  place 
where  defendants  contend  their  entries  were- 
surveyed. 

[6]  The  court  directed  the  jury  to  answer 
the  fourth  issue  in  the  affirmative,  without 
permitting  them  to  pass  upon  the  oral  testi- 
mony Introduced  by  the  defendants  to  show 
that   the  title,   which   had   been   vested   in 
Stephen   Munday  by  the  grants  1,545  and 
1,546  and  mesne  conveyances,  had  passed  out 
of  him  and  had  been  acquired  by  them.    This 
was  an  error,  if  we  are  to  follow  numerous 
decisions  of  this  court  to  the  effect  that  the 
court  cannot  find  any  fact,  but  must  leave 
even  the  credibility  of  the  witnesses  to  the 
jury,  however  plain,  direct,  and  conclusive 
the  proof  may  appear  to  be,  as  the  following 
cases  will  show:   "It  is  the  province  of  the 
jury  to  find  the  fact  involved  in  the  issue  or 
issues  presented  in  the  pleadings,  and  in  all 
cases  the  credibility  of  witnesses  is  exclu- 
sively for  the  jury  to  consider."    Burma  v. 
Insurance  Co.,  121  N.  O.  62,   28  S.   E.  62. 
"The  present  case  is  not  like  either  of  these, 
for  the  state  had  not  made  out  a  case,  un- 
less the  state's  witness  was  believed,  and  the 
credibility  of  a  witness  must  be  passed  on  ex- 
clusively by  the  jury.     It  is  true,  from  the 
case  as  made  out,  there  could  be  but  little 
room   to  doubt  that  both  defendants  were 
guilty,   and   the   wonder   is   why   the   jury 
should  have  hesitated  about  convicting  both. 
Still  that  was  a  matter  for  the  jury,  and  its 
being  a  plain  case,  although  it  accounts  for,, 
does  not  legalize,  this  novel  mode  in  entering 
a  verdict."    Justice  Clark,  in  State  v.  Riley, 
113  N.  C.  648,  18  S.  E.  168.    "Both  the  issue 
and  the  credibility  of  the  evidence  offered 
tending  to  establish  the  position  of  either 
party  in  reference  to  it  were  for  the  jury  and. 
not  for  the  court"    Justice  Hoke,  in  Bank 
v.   Fountain,   148  N.   C.  590,  62  S.   E.  738. 
'The  jury  are  the  constitutional  judges,  not 
only  of  the  truth  of  testimony,  but  of  the 
conclusions  of  fact  resulting  therefrom.    The 
evidence  may,  in  the  opinion  of  the  court, 
have  been  ever  so  strong  against  the  defend- 
ant, yet  it  was  for  the  jury  to  find  the  ulti- 
mate fact  of  guilt,  without  any  suggestion 
from  the  court,  direct  or  indirect,  as  to  what 
the  finding  should  be."     State  v.  Railroad, 
149  N.  C.470, 62  S.  E.  755;  State  v.  Simmons. 
143  N.  C.  618,  56  S.  E.  701;   Bank  v.  Pugh, 
8  N.  C.  206;    State  v.  Lilly,  116  N.  C.  1049. 
21  S.  E.  563.    Such  an  instruction  is  express- 
ly forbidden  by  statute.    "No  judge,  in  giving 
a  charge  to  the  petit  jury,  either  in  a  civil 
or  a  criminal  action,  shall  give  an  opinion 
whether  a  fact  is  fully  or  sufficiently  proven, 
such  matter  being  the  true  office  and  province 
of  the  jury;    but  he  shall  state  in  a  plain 
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.and  correct  manner  the  evidence  given  in  the 
case  and  declare  and  explain  the  law  arising 
thereon."  Revisal,  §  535.  Where  the  facts 
are  undisputed,  the  judge  may  direct  a  ver- 
dict in  civil,  but  not  in  criminal,  cases,  and 
he  cannot  do  so  in  either  where  facts  are 
not  admitted  and  the  credibility  of  the  wit- 
nesses is  involved.  There  was  no  admission 
of  facts  in  this  case.  The  statement  is  that 
there  was  oral  evidence,  in  addition  to  the 
documentary,  tending  to  prove  certain  facts. 
The  evidence  is  not  set  out,  and  this,  per- 
haps, is  not  material,  as  it  would  still  re- 
main for  the  jury  to  decide  as  to  the  cred- 
ibility of  the  witnesses,  even  if  the  evidence 
strongly  tended  to  prove  the  facts  in  issue. 

[6t  7]  The  plaintiffs  had  denied  the  defend- 
ants' title,  and  the  burden  therefore  was  up- 
on the  latter  to  establish  it  in  every  particu- 
lar. The  same  error  was  committed  in  charg- 
ing the  jury  as  to  plaintiffs'  title;  but  the 
defendants  did  not  except  and  appeal,  and 
we  cannot  review  the  judge  in  this  respect. 

There  are  other  errors  assigned  by  the  de- 
fendants, but  it  is  not  necessary  to  discuss 
them.  The  error  as  to  the  entries  permeated 
the  entire  case  and  was  not  confined  to  the 
defendants'  title.  It  was  just  as  competent 
for  the  plaintiffs  to  use  their  entry  in  lo- 
cating the  land  described  in  grant  2,325,  as 
it  was  for  them  to  use  defendants'  entries 
in  order  to  show  that  they  had  not  properly 
located  their  land.  But  an  error  on  either 
side  would  induce  us  to  award  a  general 
new  trial,  as  the  two  locations  are  so  closely 
related. 

[8]  The  issues  do  not  strongly  commend 
themselves  to  us.  They  are  unusual,  some- 
what involved,  and  may  have  misled  the 
Jury.  It  is  better  to  follow  the  beaten  path 
and  submit  the  ordinary  issues  in  such  cases. 
Issues  are  raised  by  the  pleadings,  and 
should  be  framed  accordingly,  unless  the  par- 
ties agree  upon  special  issues;  but  that  is 
not  so  in  this  case.-  The  plaintiffs  objected 
to  each  of  the  issues,  and  they  are  not  those 
made  by  the  pleadings. 

New  trial. 

<159  N.  C.  280) 

MECHANICS'  BANK  &  TRUST  CO.  ▼. 

WHILDEN. 

{Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

Evidence  (§  317*) — Hearsay  Evidence. 

Where,  in  an  action  to  •  remove  a  cloud 
from  title,  the  location  of  a  grant  of  land  was 
in  controversy,  the  testimony  of  a  witness  that 
he  had  heard  three  persons  say  that  a  certain 
location  was  a  corner  of  the  grant  was  hearsay 
and  incompetent  in  the  absence  of  preliminary 
evidence  fixing  the  time  when  the  declarations 
were  made,  or  showing  that  the  parties  mak- 
ing them  were  disinterested  or  were  dead  at 
the  time  of  the  trial 
[Ed.   Note.— For  other  cases,  see  Evidence, 


.  §  317.*J 


Cent.  Dig.  ||  1174^1192 ;   Dec.  Dig 

Appeal  from  Superior  Court,  Graham  Coun- 
ty; Webb,  Judge. 


Action  to  remove  cloud  on  title  by  Me- 
chanics' Bank  &  Trust  Company  against  H. 
B.  Whilden.  From  a  judgment  for  plaintiff, 
defendant  appeals.    New  trial. 

This  is  an  action  to  remove  a  cloud  from 
title.  The  plaintiff  claims  under  a  grant  is- 
sued to  F.  H.  Busbee,  trustee,  of  date  August 
18, 1885,  and  the  defendant  under  a  grant  is- 
sued to  D.  F.  Goodhue,  of  date  May  27,  1872, 
and  both  parties  Introduced  evidence  to  sus- 
tain their  respective  claims. 

The  principal  controversy  between  the  par- 
ties Is  as  to  the  location  of  the  Goodhue  grant; 
the  plaintiff  contending  that  its  beginning 
corner  is  at  H.  on  the  plat,  In  which  event 
it  would  cover  only  a  small  part  of  the  land 
in  the  plaintiff's  grant,  and  the  defendant 
contending  that  it  is  at  A.  on  the  plat,  which 
location  would  cover  nearly  all  of  the  land 
in  the  plaintiff's  grant.  There  was  a  locust 
tree  at  A.  and  one  at  H.,  and  his  honor  per- 
mitted a  witness  for  the  plaintiff  to  say  that 
he  had  heard  three  persons  say  that  the 
locust  at  H.  was  a  corner  of  the  Goodhue 
tract,  and  the  defendant  excepted. 

There  was  no  evidence  fixing  the  time 
when  the  declarations  were  made,  or  that 
those  making  them  were  disinterested,  or 
that  they  were  dead  at  the  time  of  the  trial. 

There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  and  the  defendant  appealed. 

Bryson  &  Black,  for  appellant  W.  T. 
Crawford  and  Felix  E.  Alley,  for  appellee. 

ALLEN,  J.  The  evidence  of  the  declara- 
tions of  certain  persons  as  to  the  location 
of  the  Goodhue  corner  was  incompetent  be- 
cause hearsay  and  should  have  been  exclud- 
ed. 'The  restrictions  on  hearsay  evidence 
of  this  character — declarations  of  an  individ- 
ual as  to  the  location  of  certain  lines  and 
corners — established  by  repeated  decisions 
are:  That  the  declarations  be  made  ante 
litem  motam;  that  the  declarant  be  dead 
when  they  are  offered;  and  that  he  was  dis- 
interested when  they  were  made."  Hemphill 
v.  Hemphill,  138  N.  C.  506,  51  S.  E.  43.  None 
of  these  requirements  were  met  by  the  plain* 
tiff,  and,  as  the  declarations  are  condemned 
under  the  general  rule  excluding  hearsay  evi- 
dence, it  was  its  duty  to  prove  the  facts 
bringing  the  evidence  within  the  exception. 

In  Dobson  v.  Finley,  53  N.  C.  499,  Chief 
Justice  Pearson  says:  "In  the  latter,  to  wit, 
hearsay  evidence,  it  is  necessary  as  a  pre- 
liminary to  its  admissibility  to  prove  that 
the  person  whose  statement  it  is  proposed 
to  offer  in  evidence  is  dead,  not  on  the 
ground  that  the  fact  of  his  being  dead  gives 
any  additional  force  to  the  credibility  of  his 
statement,  but  on  the  ground  that  if  he  be 
alive  he  should  be  produced  as  a  witness" — 
and  this  language  is  quoted  with  approval  in 
Shaffer  v.  Gaynor,  117  N.  C.  15,  23  S.  E.  154; 
Westfelt  v.  Adams,  131  N.  C.  379,  42  S.  E. 
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823;  and  Yow  v.  Hamilton,  136  N.  C.  358, 
48  S.  E.  782. 

The  question  discussed  by  the  defendant 
as  to  the  right  to  maintain  an  action  to  re- 
move a  cloud  from  title,  when  the  deeds  of 
the  defendant,  if  located  according  to  the 
plaintiff's  contention,  are  outside  the  lines  of 
the  plaintiff's  deeds,  Is  not  presented  because 
the  deeds  of  the  defendant  cover  a  part  of 
the  land  in  the  deeds  of  the  plaintiff  in  any 
event 

For  the  error  pointed  out,  there  must  be 
a  new  trial. 

New  trial. 

BROWN,  J.  (concurring).  I  concur  in  the 
ruling  of  the  court  that  the  evidence  of  the 
declarations  of  certain  witnesses  admitted  by 
the  court  as  to  the  location  of  the  Goodhue 
corner  was  incompetent  as  hearsay  testimony 
and  should  have  been  excluded.  But  I  am  of 
opinion  that  instead  of  a  new  trial  being  or- 
dered the  action  should  be  dismissed. 

The  suit  is  one  according  to  the  language 
of  the  complaint  brought  to  remove  a  cloud 
upon  the  plaintiff's  title  when  in  fact  there 
is  no  cloud  upon  the  title  to  the  property 
claimed  by  him  as  located  by  the  jury.  The 
defendant  claimed  title  under  grant  3522 
containing  640  acres.  The  plaintiff  claimed 
title  to  his  land  under  grant  7315. 

The  whole  controversy  was  one  of  bound- 
ary and  centered  entirely  upon  the  true  be- 
ginning corner  indicated  by  the  letter  "A"  on 
the  map,  while  the  plaintiff  contended  that 
the  beginning  corner  was  not  at  "A"  but  at 
the  point  indicated  by  the  letter  "H"  on  the 
map,  and  asked  that  grant  3522  be  canceled 
as  a  cloud  on  plaintiff's  title.  The  two  grants 
adjoined  each  other,  and  one  could  not  possi- 
bly constitute  a  cloud  upon  the  title  to  the 
other  since  the  only  question  involved  was 
the  true  location  of  the  two  grants. 

There  is  no  question  of  lappage  involved, 
and  no  claim  that  one  grant,  properly  locat- 
ed, covers  any  part  of  the  other  grant  As 
commonly  understood,  a  cloud  on  title  to 
property  is  an  outstanding  claim  or  incum- 
brance which,  if  valid,  would  impair  the  title 
of  the  owner  of  a  particular  estate  such  as 
conveyance  of  the  identical  property  or  a 
part  of  it  or  a  mortgage,  judgment,  tax  levy, 
etc.    Black's  Law  Die.  (2d  Ed.)  P.  210. 

Before  equity  will  undertake  to  remove  a 
cloud  upon  title,  it  must  assume  some  sem- 
blance of  a  title,  either  legal  or  equitable,  to 
the  property  in  question.  Cyc  vol.  32,  p. 
1314.  A  mere  verbal  claim  to  or  assertion  of 
ownership  in  land  does  not  constitute  a  cloud 
on  title,  and  neither  can  a  dispute  about  the 
true  location  of  the  beginning  corner  of  two 
adjoining  grants  constitute  a  cloud  on  the 
title  to  either.  Waters  v.  Lewis,  106  6a.  758, 
32  S.  E.  854;  Walts,  Actions  and  Defenses, 
vol.  3,  p.  189. 

I  do  not  think  the  act  of  1803,  c  6  (Rev. 


§  1589),  has  any  bearing  upon  this  case.  It 
was  not  intended  to  substitute  an  action,  re- 
move a  cloud  on  title  for  a  processioning 
proceeding,  or  for  an  action  of  trespass  quare 
clausum  f regit  to  try  title  to  land.  McNamee 
v.  Alexander,  109  N.  G.  242,  13  S.  E.  777; 
Pearson  v.  Borden,  86  N.  G.  585. 

The  statute  referred  to  was  intended,  sim- 
ply to  remove  the  restriction  that,  before  a 
plaintiff  could  maintain  an  action  to  remove 
a  cloud  upon  his  title,  he  must  affirmatively 
show  that  he  was  in  the  rightful  and  actual 
possession  of  the  land  and  allow  the  bring- 
ing of  the  action  by  one  not  in  the  actual  pos- 
session thereof.  McLean  v.  Shaw,  125  N.  C 
492,  34  9.  E.  634. 

To  show  the  irregularity  of  this  proceed- 
ing, although  the  jury  have  located  the  plain, 
tiff's  grant  according  to  his  contention,  and 
therefore  the  defendant's  grant  covers  no 
part  of  it  according  to  such  location,  yet  his 
honor  has  given  judgment  that  the  defend- 
ant's grant  constitutes  a  cloud  upon  the  title 
of  the  plaintiff  and  decrees  that  the  defend- 
ant's grant,  together  with  all  mesne  convey- 
ances thereunder  which  the  defendant  claims 
title  to  said  land,  are  hereby  adjudged  and 
declared  to  be  void. 

For  these  reasons  I  think  the  action  should 
be  dismissed. 

• 

WALKER,  J*,  concurs  with  me  in  this 
opinion* 

Oft  N.  a  836> 

BUNCH  v.  COMMISSIONERS  OF  RAN- 
DOLPH COUNTY. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Counties  (§  160*)  —  Construction  —  Ap- 
pbopbiation  of  county  money. 

Under  Const  art.  7.  f  2,  and  Reviaal  1905V 
{  1318  et  seq.,  giving  boards  of  county  com- 
missioners general  supervision  and  control  of 
governmental  matters  in  the  several  counties, 
and  under  Revisal  1905,  f  1379,  investing  these 
boards  with  power  to  expend  county  funds  for 
any  good  and  necessary  purpose  for  the  use 
of  the  county,  the  various  boards  are  em- 
powered to  appropriate  money  from  the  gen- 
eral county  funds  to  aid  in  the  construction  of 
public  roads. 

[Ed.  Note. — For  other  cases,  see  Counties. 
Cent.  Dig.  (  219;   Dec  Dig.  f  160.*] 

2.  Counties   (f  160*)— Construction— Pow- 
bb  to  Appropriate  County  Money. 

Pub.    Laws    1909,   c    567,    purporting   to 

Srovide  for  the  construction  and  repair  of  pub- 
c  roads  in  Randolph  county,  and  designed  to 
establish  a  township  system  tor  working  roads 
which  lie  wholly  within  a  given  township,  but 
leaving  with  the  county  board  control  over 
roads  which  extend  through  two  or  more  town- 
ships, does  not  repeal  Revisal  1905,  f  1379, 
investing  the  board  of  county  commissioners 
with  power  to  expend  county  money  for  any 
good  and  necessary  purpose  for  the  use  of  the 
county;  nor  does  it  take  away  from  the  board 
its  power  to  appropriate  money  from  the  gen- 
eral county  funds  to  aid  in  constructing  a  pub- 
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lie   road   through   two   or  more  townships   of 
the  county. 

[Ed.  Note. — For  other  cases,  see  Counties, 
•Cent.  Dig.  §  219;    Dec.  Dig.  §  160.*] 

3.  Statutes   (§  158*)— Repeal  by  Implica- 
tion. 

The  repeal  of  statutes  by  implication  is 
not  favored. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  228;    Dec.  Dig.  f  158.*] 

Appeal  from  Superior  Court,  Randolph 
County;  Allen,  Judge. 

Action  by  W.  A.  Bunch  against  the  Com- 
missioners of  Randolph  County.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

The  action  was  instituted  by  W.  A.  Bunch, 
Esq.,  a  citizen  and  taxpayer  of  Randolph 
-county,  to  restrain  the  board  of  commission- 
ers of  said  county  from  making  a  proposed 
-appropriation  of  $3,500  out  of  the  general 
<xmnty  funds  in  aid  of  the  construction  of 
a  public  road  through  two  or  more  town- 
ships of  said  county,  and  extending  from 
Ashboro,  the  county  seat,  to  the  Montgomery 
line.  There  was  judgment  restraining  the 
■appropriation,  and  defendants,  the  county 
•commissioners,  excepted  and  appealed. 

H.  M.  Robins,  for  appellants.  J.  A. 
Spence,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  11]  Under  the  Constitution  and 
Public  Laws  of  the  state,  except  where 
-changed  by  special  enactments,  the  boards 
of  county  commissioners  are  given  supervi- 
sion and  control  of  governmental  matters 
in  the  several  counties  (Constitution,  art  7, 
|  2;  Revisal,  §  1318  et  seq.);  and,  in  addition 
to  powers  conferred  generally  throughout 
the  Revisal,  and  in  more  especial  reference 
to  the  fiscal  affairs  of  the  county,  section 
1379  enacts:  "The  board  of  commissioners 
is  invested  with  full  power  to  direct  the  ap- 
plication of  all  moneys  arising  by  virtue  of 
this  chapter  for  the  purposes  herein  men- 
tioned and  to  any  other  good  and  necessary 
purpose  for  the  use  of  the  county."  There 
are  numerous  decisions  of  this  court  to  the 
effect  that  the  well  ordering  and  mainte- 
nance of  the  public  roads  of  the  county  Is 
to  be  properly  considered  and  dealt  with  as 
a  "necessary  expense/'  within  the  meaning 
•of  our  Constitution  and  Statutes  (Board  of 
Trustees  v.  Webb,  155  N.  C.  383,  71  S.  B. 
520;  Crocker  v.  Moore,  140  N.  C.  429,  53  S. 
E.  229;  Tate  v.  Commissioners,  122  N.  C. 
812,  30  S.  E.  352);  and  the  appropriation  in 
-question  here  comes  well  within  the  powers 
generally  conferred  on  defendant  board,  and 
the  same  must  be  upheld,  unless  there  is 
some  public  local  law,  enacted  under  article 
7,  §  14,  of  the  Constitution,  making  contrary 
provision. 

[2]  It  is  earnestly  contended  for  defend- 
ant that  this  very  condition  exists  here  by 
reason  of  chapter  567,  Laws  1909,  purporting 


to  provide  for  the  "constructing  and  keeping 
in  repair  the  public  roads  of  Randolph" 
county,  vand  adopted  by  the  board  of  com- 
missioners at  a  regular  meeting,  as  the  act  . 
itself  requires.  The  statute  is  designed  to 
establish  a  system  of  working  the  public 
roads  of  the  county,  to  a  large  extent  by  the 
township  system;  and,  when  the  roads  lie 
wholly  within  a  given  township,  the  power 
to  lay  out,  order,  or  discontinue  such  road, 
and  to  maintain  or  repair  the  same,  is  vested 
primarily  in  a  board  of  township  trustees 
appointed  by  the  board  of  commissioners, 
subject  to  an  appeal  to  said  last-mentioned 
board  in  proper  cases.  Where  a  road  ex- 
tends through  two  or  more  townships,  the 
power  to  lay  out,  alter,  or  discontinue  the. 
same  remains  in  the  county  commissioners 
as  heretofore;  but,  where  this  action  has 
been  had,  the  road  is  considered  as  divided 
into  sections,  and  the  control  thereof,  as  to 
its  repair,  etc.,  is  referred  by  the  act  to  the 
local  boards  as  in  other  cases.  Section  5. 
By  section  15,  the  commissioners  of  the 
county  are  authorized  and  directed  to  lay 
a  tax  of  not  less  than  8%  cents,  nor  more 
than  15  cents,  on  the  $100  worth  of  prop- 
erty, to  be  collected  as  other  taxes,  the 
amount  to  be  kept  separate  and  apportioned 
to  the  several  townships,  to  be  paid  out  in 
maintenance  and  repair  of  the  roads  in  that 
township,  on  the  written  order  of  the  chair- 
man and  secretary  of  the  board  of  trustees. 

On  the  hearing  it  was  made  to  appear 
by  the  admission  of  the  parties,  as  follows: 
"That  the  public  roads  of  Randolph  county 
are  In  very  poor  condition  and  badly  in 
need  of  improvement;  that  there  are  no 
roads  in  the  county  permanently  improved 
by  macadam,  gravel,  top  soil,  or  sand  clay, 
according  to  modern  methods;  and  the  road 
which  Is  to  be  improved  under  order  of  the 
commissioners  in  question  is  a  rough  road, 
and  Is  In  very  bad  condition.  And  the  de- 
fendants propose,  as  far  as  they  can,  to  as- 
sist in  the  improvement  of  other  roads  in 
the  different  parts  of  the  county  in  tho  same 
manner;  and  the  boards  of  road  trustees  of 
the  different  townships  through  which  the 
road  runs  that  is  to  be  built  or  improved  un- 
der said  order  have  consented,  and  do  con- 
sent, that  the  improvements  be  made  in  ac- 
cordance with  the  terms  of  said  order.  It  Is 
further  agreed  that  the  funds  derived  from 
the  8%  cents  tax  levied  under  and  in  ac- 
cordance with  chapter  567  of  the  Public 
Laws  of  North  Carolina,  session  1909,  are  in- 
sufficient, and  will  in  the  future  be  insuffi- 
cient, to  do  all  the  work  needful  and  proper 
to  be  done  upon  the  public  roads  of  said 
county;  nor  would  sufficient  funds  for  that 
purpose  be  secured  by  raising  the  tax  to  the 
15  cents  on  the  $100  valuation,  as  authorized 
by  the  provisions  of  said  act" 

Upon  these,  the  facts  chiefly  relevant  to 
the  controversy,  the  court  is  of  opinion  that 
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there  Is  nothing  unlawful  in  the  proposed 
appropriation,  the  same  to  be  made  out  of 
the  general  county  funds  available  for  the 
purpose  and  raised  by  taxation,  within  the 
constitutional  and  general  statutory  limita- 
tions bearing  on  the  subject  On  perusal  of 
this  local  statute,  there  is  doubt  if  it  per- 
mits the  construction  that  the  officers  and 
agents  of  the  county,  in  carrying  out  its 
provisions,  are  confined  to  the  means  af- 
forded under  the  terms  of  the  law.  In 
various  sections  of  the  act,  it  is  clearly  con- 
templated that  these  general  county  funds 
may  be  used  when  required,  and  more  espe- 
cially where,  as  in  this  case,  the  road  is  to 
extend  through  two  or  more  townships.  In 
such  case,  the  power  to  lay  out,  alter,  or 
discontinue  a  highway,  as  heretofore  stat- 
ed, remains  with  the  board  of  commission- 
ers. Section  25  requires  board  of  commis- 
sioners to  "purchase  the  road  machinery, 
tools  and  implements,  which  are  to  remain 
the  property  of  the  county."  In  section  33, 
the  commissioners  are  given  supervision  and 
control  of  all  bridges,  their  location,  con- 
struction, and  maintenance,  etc.,  and  the  gen- 
eral county  funds  are  made  available  for 
the  purpose.  Section  34.  When  the  road 
extends  into  two  or  more  townships,  the 
county  commissioners  are  to  employ  the  en- 
gineer or  surveyor,  to  "be  paid  out  of  gener- 
al county  funds "  etc.  And,  even  if  a  con- 
trary view  shoul6\  ordinarily  prevail,  there 
is  no  recognized  rule  that  would  sanction  or 
uphold  the  interpretation  that  the  statute 
was  Intended  to  withdraw  from  the  county 
commissioners  the  right  to  expend  the  gen- 
eral county  funds  to  the  best  interests  of 
the  county,  and  repeal  the  powers  express- 
ly conferred  by  section  1379  and  other 
cognate  provisions  of  the  Revlsal. 

[3]  There  is  no  express  repealing  clause 
contained  in  the  law;  and  it  is  well  under- 
stood that  implied  repeals  are  not  favored 
as  a  general  rule.  State  v.  Railroad,  141  N. 
C.  846,  54  S.  E.  294;  Winslow  v.  Morton,  118 
N.  C.  486,  24  S.  E.  417;  Black  on  Interpre- 
tation of  Laws,  p.  112;  Sedgwick  on  Statu- 
tory and  Constitutional  Law,  p.  126.  In  this 
last  citation,  the  author  says:  "But,  though 
it  is  thus  clearly  settled  that  statutes  may 
be  repealed  by  implication,  and  without  any 
express  words,  still  the  leaning  of  the  courts 
is  against  the  doctrine,  if  it  be  possible  to 
reconcile  the  two  acts  of  Legislature  together. 
'It  must  be  known/  says  Lord  Coke,  'that, 
forasmuch  as  acts  of  Parliament  are  estab- 
lished with  such  gravity,  wisdom,  and  uni- 
versal consent  of  the  whole  realm,  for  the 
advancement  of  the  commonwealth,  they 
ought  not,  by  any  constrained  construction 
out  of  the  general  and  ambiguous  words  of 
a  subsequent  act,  to  be  abrogated;  sed  hu jus- 
modi  statuta  tanta  solemnltate  et  prudentia 
edita  (as  Fortescue  speaks,  cap.  18,  fol.  21) 
ought  to  be  maintained  and  supported  with 


benign  and  favorable  construction.*  So  1a 
this  country,  on  the  same  principle,  it  has 
been  said  that  laws  are  presumed  to  be  pass- 
ed with  deliberation,  and  with  full  knowl- 
edge of  all  existing  ones  on  the  same  sub- 
ject; and  it  is  therefore  but  reasonable  to 
conclude  that  the  Legislature,  in  passing  a 
statute,  did  not  intend  to  interfere  with  or 
abrogate  any  prior  law  relating  to  the 
same  matter,  unless  the  repugnancy  between 
the  two  is  irreconcilable,  and  hence  a  repeal 
by  implication  is  not  favored;  on  the  con- 
trary, courts  are  bound  to  uphold  the  prior 
law,  if  the  two  acts  may  well  subsist  to- 
gether." 

We  do  not  consider  that  the  case  of  Horn- 
thall  v.  Commissioners,  126  N.  C.  26,  35  S.  E. 
191,  to  which  we  were  referred  by  counsel,  is 
in  necessary  antagonism  to  our  present  rul- 
ing. In  that  case,  a  system  had  been  provid- 
ed for  working  the  public  roads  by  con- 
tract; and  a  fund  was  created  by  the  law, 
especially  designated  as  applicable  to  the 
purpose.  A  contractor,  having  an  amount 
due  him  for  work  done  under  the  law,  sued 
on  his  demand,  and,  the  commissioners  re- 
sisting payment,  recovery  was  denied.  The 
decision  seems  to  have  been  made  to  rest  on 
the  ground  that,  the  fund  applicable  to  the 
claim  having  been  exhausted,  and  the  stat- 
ute having  been  repealed  by  which  any  fur- 
ther sum  could  be  raised,  collection  of  the 
claim,  as  a  matter  of  right,  could  not  be 
enforced.  There  was  a  strong  and  earnest 
dissent  by  Judge  Furches,  concurred  in  by 
Chief  Justice  Faircloth,  and  the  position  of 
the  court,  in  denying  all  relief,  may  be  open 
to  some  question;  but  the  power  of  the  coun- 
ty commissioners  to  dispose  of  general  coun- 
ty funds,  in  their  discretion,  for  the  county's 
best  interests,  was  in  no  way  presented,  and 
the  authority  is  not  in  contravention  of  our 
present  decision. 

There  is  error,  and  this  will  be  certified, 
that  the  restraining  order  be  dissolved  and 
the  appropriation  by  the  commissioners  be 
upheld. 

Reversed. 


(159  N.  C.  443> 

MIDGETT  v.  GRAY. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Quo   Warranto    (|  44*)— Title  to   Try 
Office— Condition  Precedent. 

Quo  warranto  to  try  title  to  office  cannot 
be  maintained  in  the  name  of  the  state  on  the 
relation  of  a  private  citizen  not  claiming  the 
office  unless  he  first  obtains  the  permission  of 
the  Attorney  General  to  institute  the  proceed- 
ing as  required  by  Revisal  1905,  |  828,  and 
the  giving  of  such  permission  prior  to  the  com- 
mencement of  the  proceeding  may  be  proved, 
and,  when  it  is  not,  the  proceeding  must  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  |  37;   Dec.  Dig.  |  44.*] 
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2.  Officers  (§  55*)-^ Acceptance  and  Qual- 
ification of  One  Office  as  Vacating  a 
Prior  Office. 

The  acceptance  and  qualification  for  one 

•office   vacates   an   office   already   filled   by   the 

same  incumbent 
[Ed.    Note.— For   other   cases,    see    Officers, 

Cent  Dig.  §§  76-84;   Dec  Dig.  ft  55.*] 

-3.  Officers  (ft  55*)— Qualifications-Estop- 
pel. 

A  person  who  held  himself  out  and  who 
4icted  as  an  officer  is  estopped  to  deny  his 
qualification  when  the  acceptance  of  such  office 
is  relied  on  to  vacate  a  prior  office  filled  by 
him,  and  that  he  was  not  sworn  on  the  Bible 
when  he  qualified  for  the  second  office  is  not 
available. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  ftft  76-84;  Dec.  Dig.  ft  55.*] 

4.  Officers  (§  55*)— Qualification— Estop- 
pel. 

A  person  who  held  himself  out  and  who 
acted  as  an  officer,  and  who  signed  his  name 
as  such,  and  who  in  writing  resigned  the  of- 
fice, is  estopped  from  denying  that  he  accepted 
the  office,  and  he  vacated  a  prior  office  filled 
by  him. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  ftft  76-84;  Dec.  Dig.  ft  55.*] 

On  rehearing.     Granted.    Former  opinion 
canceled  and  new  trial  ordered. 
For  former  opinion,  see  73  S.  E.  791. 

This  issue  was  submitted  to  the  Jury: 
"'Did  defendant  accept  and  qualify  and  en- 
ter upon  the  duties  of  school  committeeman 
of  district  No.  15,  white  race,  as  alleged  In 
the  complaint?     Answer:  No.' 


»? 


PER  CURIAM.  [1]  1.  It  does  not  appear 
in  the  record  that  the  relator  has  ever  ob- 
tained the  permission  of  the  Attorney  Gen- 
eral to  Institute  this  proceeding,  which  is  a 
condition  precedent  to  the  right  of  plaintiff, 
who  personally  does  not  claim  the  office,  to 
maintain  the  action.    Rev.  1905,  ft  828. 

Since  the  former  opinion  in  this  case 
was  published  but  not  certified  down,  we 
are  informed  that  such  permission  was  given 
in  writing  as  required  by  law,  but  that  the 
record  of  it  was  inadvertently  omitted  in 
the  transcript  of  appeal.  As  the  case  is  to 
be  tried  again,  proof  of  such  permission  giv- 
en anterior  to  the  commencement  of  the  ac- 
tion may  then  be  offered,  and  for  failure 
to  do  so  the  action  may  be  dismissed.  No 
such  objection  is  taken  by  defendant,  and 
therefore  we  presume  the  permission  of  the 
Attorney  General  was  regularly  obtained. 

2.  The  plaintiff  in  apt  time  asked  the  court 
to  charge  the  jury:  "If  you  believe  all  the 
evidence  in  this  cause,  it  will  be  your  duty 
to  answer  the  issue,  'Yes.'  "  This  was  refus- 
ed. Plaintiff  excepted.  We  think  the  court 
should  have  given  the  instruction.  The  de- 
fendant offered  no  evidence.  The  evidence 
offered  for  the  plaintiff  is  uncontroverted, 
and,  if  believed,  proves  these  facts. 

The  defendant  was  duly  elected  and  quali- 
fied as  clerk  of  the  superior  court  of  Dare 
county.     Afterward  on  July  5,  1911,  while 


holding  said  office,  he  was  duly  elected  school 
committeeman  of  Dare  county  for  school  dis- 
trict No.  15.  On  July  22,  1911,  defendant 
qualified  as  school  committeeman  and  took 
the  oath  of  office.  On  August  15,  1911,  he 
resigned  the  office  of  school  committeeman 
in  these  words:  'To  the  Honorable  Board 
of  Education,  Dare  County,  N.  0. — Gentle- 
men: I  hereby  respectfully  tender  my  resig- 
nation as  school  committeeman  for  the  fif- 
teenth district,  to  take  effect  from  date  here- 
of. This  15th  day  of  August,  1911.  W.  R. 
Gray,  School  Committeeman."  In  the  mean- 
time he  had  talked  with  A  W.  Price,  county 
superintendent  of  public  instruction,  about 
the  schools.  He  had  had  a  meeting  in  his 
office  with  the  other  two  committeemen  and 
with  Professor  Eason  present,  who  was  pres- 
ent upon  invitation  of  W.  R.  Gray. 

[2]  It  is  well  settled  that  the  acceptance 
and  qualification  for  one  office  vacates  eo  in- 
stant! an  office  already  filled  by  the  same 
incumbent.  Barnhill  v.  Thompson,  122  N. 
C.  493,  29  S.  E.  720. 

[3]  That  the  defendant  was  not  sworn 
on  the  Bible  when  he  qualified  as  school 
committeeman  will  not  avail  him.  He  Is 
estopped  to  deny  his  qualification.  State  v. 
Long,  76  N.  C.  254 ;  State  v.  Cansler,  75  N. 
C.  442. 

[4]  The  defendant,  if  the  evidence  is  to  be 
believed,  held  himself  out  and  acted  as 
school  committeeman.  He  signed  his  name 
as  such  and  in  writing  resigned  the  office  of 
school  committeeman.  Having  resigned  such 
office,  the  defendant  cannot  be  heard  to  say 
that  he"  did  not  accept  it  He  could  not  re- 
sign an  office  which  he  had  never  accepted 
or  qualified  to  discharge  its  duties. 

The  former  opinion  in  this  case  is  can- 
celed. 

New  trial. 


(169  N.  C.  375) 

YOUNG  ▼.  CHAMPION  FIBRE  CO.  et  sX 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Trial  (§5  165,  178*)— Nonsuit— Directed 
Verdict. 

On  motions  for  nonsuit  or  for  directed 
verdict  for  defendant,  the  evidence  must  be 
construed  in  the  light  most  favorable  to  plain* 
tiff,  and  every  fact  which  it  tends  to  prove, 
and  which  is  an  essential  of  the  cause  of  ac- 
tion, must  be  recognized  as  established. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  ftft  373,  374,  401-403;  Dec.  Dig.  (ft  166, 
178.*] 

2.  Master  and  Servant  (ftft  286,  288,  289*)— 
Injury  to  Servant— Negligence. 

Evidence  in  a  servant's  action  for  loss  of 
an  eye  from  a  small  particle  of  steel  breaking 
off  and  flying,  when,  to  adjust  a  die  in  a  ma- 
chine, he  struck  it  with  the  hammer  furnished 
therefor,  it,  as  well  as  the  die,  being  of  highly 
tempered  steel,  and  his  face  being  near  the 
work  because  of  two  of  the  three  lights  at 
such  place  being  out  of  order,  held  sufficient 
to  take  the  case  to  the  jury;   the  issues  being 
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negligence,    contributory    negligence,    and    as- 
sumption of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  M  1001,  1006,  1008,  101O- 
1015,  1017-1033,  1036-1042,  1044,  104&-1050, 
1068-1088,  1089,  1090,  1092-1132;  Dec.  Dig. 
§§  286,  288,  289.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Long,  Judge. 

Action  by  G.  W.  Young  against  the  Cham- 
pion* Fibre  Company  and  William  Batterson, 
its  superintendent  having  general  supervi- 
sion of  defendant  company's  pipe  department 
and  the  laborers  employed  therein,  to  recov- 
er for  loss  of  an  eye  alleged  to  have  been 
caused  by  negligence  of  defendants.  On  is- 
sues submitted  as  to  negligence,  contribu- 
tory negligence,  assumption  of  risk,  and  dam- 
ages, there  was  a  verdict  for  plaintiff,  on 
which  he  had  judgment,  and  defendant  com- 
pany excepted  and  appeals.     Affirmed. 

Bourne,  Parker  &  Morrison  and  Martin, 
Rollins  ft  Wright,  for  appellant.  Craig,  Mar- 
tin ft  Thomason,  for  appellee. 

HOKE,  J.  [1]  It  was  chiefly  contended 
for  defendant  that  the  motion  for  nonsuit 
'  under  the  statute  should  have  been  allowed 
or  the  prayer  given  that,  on  the  entire  evi- 
dence if  believed,  the  verdict  should  be  for 
defendant  and  more  especially  on  the  first 
and  second  issues.  It  has  been  repeatedly 
held  with  us  that,  In  either  case,  "the  evi- 
dence must  be  construed  in  the,  view  most 
favorable  to  plaintiff,  and  every  fact  which 
it  tends  to  prove,  and  which  is  an  essential 
ingredient  of  the  cause  of  action,  must  be 
recognized  as  established"  (Deppe  v.  Railroad, 
152  N.  C.  79,  67  S.  E.  262 ;  Edge  v.  Rail- 
road, 153  N.  C.  212,  69  S.  E.  74) ;  and  on  the 
facts  in  evidence  when  so  considered  the 
position  cannot  for  a  moment  be  maintained. 

[2]  There  was  allegation  with  evidence  on 
part  of  plaintiff  tending  to  show  that  he  was 
an  employed  of  defendant  company  working 
in  the  pipe  department,  and  on  the  night  of 
November  13,  1910,  or  in  the  early  morning 
about  2  a.  m.,  while  plaintiff  in  obedience 
to  orders  of  one  of  his  superiors  was  en- 
gaged in  adjusting  a  machine  with  a  view 
of  cutting  a  heavy  piece  of  pipe,  he  gave  one 
of  the  dies  a  slight  tap  with  his  hammer 
causing  a  small  piece  or  particle  to  break 
and  fly  off  from  the  die  or  hammer  striking 
plaintiff  in  the  eye  and  resulting  in  the  loss 
of  his  sight.  That  the  machine  furnished 
him  by  defendant  company  and  with  which 
he  was  working  at  the  time  was  badly  worn 
and  out  of  repair,  and,  as  it  did  not  work 
properly,  plaintiff  attempted  to  fix  and  ad- 
just it,  that  he  had  no  tools  with  which  to 
do  this  except  a  hammer  of  hardened  steel, 
and  it  was  the  duty  of  defendant  to  have 
furnished  him  some  soft  metal  hammer  to 
settle  the  dies;  these  being  also  of  highly 
tempered  steel.  That  defendant  had  pro- 
vided no  sufficient  light  and  no  one  to  help 


plaintiff  while  he  was  attempting  to  operate 
and  fix  the  heavy  machine  and  to  cut  and 
fix  the  pipe,  and,  while  attempting  to  fix 
it,  it  was  necessary  on  account  of  the  in- 
sufficient light  and  help  for  him  to  have  his 
face  in  close  proximity  to  the  machine,  and, 
as  he  struck  with  the  hammer  in  his  at- 
tempt to  adjust  it,  a  small  piece  of  steel 
flew  off  and  struck  plaintiff's  eye  causing 
the  loss  of  the  sight  as  stated. 

A  very  correct  synopsis  and  partial  ex- 
cerpt from  the  testimony  tending  to  support 
a  right  of  recovery  by  plaintiff  appears  in 
the  brief  of  counsel  as  follows:  "Plaintiff 
replied,  'What  about  this  pipe;  can't  we 
leave  it  here  until  morning;  there  will  be 
two  men  here  who  can  cut  it* ;  Sears,  plain- 
tiff's superintendent,  said  'he  had  to  have  it 
the  first  thing  in  the  morning  and  could  not 
wait'  (12).  Plaintiff  testified  that  he  'need- 
ed help  to  use  that  machine  on  that  pipe/ 
and  continuing  said:  'A.  I  was  looking  at 
the  dies  and  I  seen  that  one  of  the  dies 
was  a  little  bit  higher  than  the  other,  and 
I  took  my  hammer  in  my  hand  to  see  if  I 
could  knock  it  down,  and  I  had  the  light  in 
one  hand,  pulling  it  up.  There  was  just  one 
light  over  this  machine  that  was  burning. 
There  were  three  lights,  but  something  was 
the  matter  with  the  others;  and  I  had  my 
head  close  to  it,  and  I  tapped  it  one  little 
tap  with  the  hammer,  and  a  piece  flew  into 
my  eye  (12).  Q.  What  sort  of  a  hammer  was 
it?  A.  It  was  a  steel  hammer,  I  suppose. 
Q.  How  many  lights  over  that  machine?  A. 
There  were  three  lights  over  it,  but  only- 
one  of  the  lights  would  burn,  and  it  was 
about  eight  feet  from  the  machine.  Q.  What 
kind  of  a  light  was  burning  about  eight  feet 
from  this  machine?  A.  Just  a  small  light. 
Q.  What  candle  power,  if  you  know?  A. 
Not  over  16.  Q.  Why  did  you  have  to  hold 
your  eyes  so  close  to  that  machine?  A.  Be- 
cause there  was  not  much  light  around  the 
machine,  and  I  had  to  put  it  close  up  to  see 
it  (13).  Q.  You  say  there  was  one  light  over 
this  machine — how  many  lights  were  over 
this  machine  that  you  got  hurt  on?  A. 
Three.  Q.  How  many  were  burning?  A. 
One.  Q.  Why  were  the  others  not  burning? 
A.  They  were  out  of  fix.  Q.  What  did  you 
have  to  hold  in  your  hand?  A.  I  had  to 
hold  the  light  Q.  And  what  in  the  other 
hand?  A.  I  had  to  do  the  work  with  the 
other  hand.  Q.  If  there  had  been  more  lights 
there,  so  that  it  would  not  have  been  neces- 
sary for  you  to  hold  the  light  over  it,  how 
could  you  have  done  the  work?  A.  I  could 
have  taken  both  hands  and  I  then  could 
have  done  my  work  without  getting  hurt. 
Q.  What  was  the  condition  of  this  machine? 
A.  It  was  old  and  worn  and  hard  to  set. 
One  could  not  hardly  set  it  himself.  I  always 
had  somebody  to  help  me.  I  knew  very  lit- 
tle about  how  to  do  the  work.  Q.  How  many 
times  had  you  tried  to  work  it  by  yourself? 
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A.  That  was  the  first  time  I  tried  it;  that 
night.  Q.  If  there  had  been  more  lights 
there,  how  would  it  have  been  necessary  for 
you  to  have  held  your  face  with  reference 
to  the  machine?  A.  No,  sir;  I  could  have 
stood  back  further  from  it  Q.  -Do  you  know 
what  kind  of  a  hammer  ought  to  have  been 
provided  at  that  machine?  A.  There  ought 
to  have  been  some  soft  metal  hammer  to 
settle  the  dies.  Q.  Did  you  ever  see  any  one 
else  settle  the  dies  there?  A.  Yes.  ,Q.  What 
did  they  use?  A.  A  steel  hammer.  Q.  Ham- 
mer like  this  one  you  used?  A.  Yes,  just 
like  it  Q.  What  other  instrument  was  pro- 
vided for  you  to  settle  these  dies  except  the 
steel  hammer?  A.  None.  Mr.  Batterson  gave 
me  charge  of  the  tools —  Q.  How  did  that 
machine  work — did  it  work  well,  or  badly, 
or  how?  A.  It  worked  badly  (14).  Q.  Why? 
A.  Because  it  was  worn  out  and  stayed  bro- 
ken about  half  the  time,  and  you  could  hard- 
ly cut  a  pipe  with  it  Half  of  the  threads 
stayed  out  of  fix  all  the  time  that  I  was 
there.  Q.  State  the  condition  of  the  light 
there  with  reference  to  its  illuminating  ef- 
fect A.  It  was  very  dimly  lighted.  Q.  You 
say  a  piece  of  steel  flew  from  what?  A.  It 
was  a  piece  of  steel  or  a  piece  of  iron.  I 
reached  over  to  the  back  part  of  the  die  to 
see  if  I  could  loosen  it — to  see  what  was  the 
matter — and  when  I  tapped  the  die  a  piece 
flew  in  my  eye  (15)/  The  plaintiff  said  that 
he  did  not  know  that  the  die  was  made  of 
tempered  steel  (18),  nor  did  he  know  that  it 
was  dangerous  to  use  the  hammer  (28)  as 
that  was  the  customary  way  of  settling  the 
dies  (22,  28,  34,  64)  by  men  of  more  experi- 
ence than  he  had  (64).  He  said  that  the 
lights  had  been  out  of  fix  a  month  (28) ;  that 
he  had  tried  to  fix  them  that  night  and  could 
not  (28,  36);  that  the  hammer  belonged  to 
the  Champion  Fibre  Company  (29);  that  he 
had  complained  of  the  lights  and  had  asked 
the  electrician  to  fix  them  (35).  Batterson 
testified  that  the  electrician  was  the  proper 
person  to  whom  he  should  report  the  de- 
fective condition  of  these  lights  (55).  The 
defendant  Batterson  testified  among  other 
things  in  substance  as  follows:  'It  is  not 
safe  to  hit  two  highly  tempered  pieces  of 
steel  together;  this  is  a  matter  of  common 
knowledge  among  mechanics;  this  die  was 
made  of  tempered  steel  (41).  It  was  danger- 
out  to  hit  this  die  with  this  hammer  (42, 
50).  Q.  And  you  had  hammers  to  fix  those 
dies  with?  A.  Yes  (50).  Q.  And  you  know — 
have  learned — that  it  would  have  been  a 
very  improper  thing  to  have  done  to  put  a 
man  there  to  knock  one  of  those  dies  with  a 
hammer?  A.  Yes.  Q.  That  would  have  been 
very  negligent  in  the  company  to  have  done 
that?  A.  Yes  (51).'  Batterson  testified  fur- 
ther that  it  was  his  duty  to  see  that  the 
lights  were  in  proper  condition ;  that  all  the 
lights  ought  to  have  been  burning;  and  that 
he  did  not  know  whether  they  were  in  prop- 
er condition  or  not  (52).    Brown,  a  witness 


for  the  defendant,  testified  that  it  was  dan- 
gerous to  hit  two  pieces  of  steel  together,  but 
could  not  say  that  this  was  common  knowl- 
edge (55);  that  he  had  been  engaged  in  the 
business  20  years  (55)." 

A  perusal  of  this  testimony  affords  a 
fair  and  reasonable  inference  that  there  has 
been  a  breach  of  duty  on  the  part  of  the 
defendants,  the  proximate  cause  of  plaintiff's 
injury,  in  failing  to  supply  sufficient  light 
and  in  furnishing  an  improper  tool  for  the 
work  in  which  plaintiff  was  then  engaged. 
It  was  earnestly  urged  for  defendants  that 
the  facts  present  a  case  of  excusable  accident 
within  the  principle  of  House  v.  Railroad, 
152  N.  C.  397,  67  S.  E.  981,  and  other  cases 
of  like  kind  excusing  the  employer  under 
given  circumstances  when  the  injury  "oc- 
curred in  the  use  of  ordinary  everyday  tools 
and  under  ordinary  everyday  conditions  re- 
quiring no  especial  care,  preparation,  or  pro- 
vision, where  the  defects  are  readily  observ- 
able, and  there  was  no  good  reason  to  sup- 
pose that  the  Injury  complained  of  would 
result,"  and  Martin  v.  Manufacturing  Co., 
128  N.  C.  264,  38  S.  B.  876,  83  Am.  St  Rep. 
671,  is  relied  on  as  decisive  in  favor  of  de- 
fendants* .  position,  that  being  a  case  where 
"an  employe"  was  hurt  in  the  eye  by  a  par- 
ticle of  flying  steel  knocked  off  by  the  blow 
of  a  hammer/'  but  to  allow  this  position 
on  the  facts  presented  here  would  be  to  Ig- 
nore much  of  the  significance  of  the  evi- 
dence. The  plaintiff,  while  saying  that  he 
was  not  aware  of  the  extent  of  the  dan- 
ger or  that  he  would  likely  be  hurt  by  giv- 
ing the  light  blow  with  the  hammer  as  he 
did,  testified  directly  that  he  should  have 
been  supplied  with  "some  soft-mettled  ham- 
mer to  settle  these  dies."  And  the  defend- 
ant Batterson,  himself,  testified  and  offered 
other  evidence  tending  to  show  that  both 
the  die  and  the  hammer  being  of  highly  tem- 
pered steel,  it  was  very  dangerous  to  use 
the  hammer  for  the  purpose  of  settling  the 
dies,  and  endeavored  to  impress  upon  the  ju- 
ry the  view  that  the  danger  in  such  case 
was  so  obvious  and  of  such  common  knowl- 
edge that  plaintiff  was  guilty  of  contributory 
negligence  in  using  the  hammer  for  the  pur- 
pose. This,  then,  was  no  Instance  of  in- 
jury received  in  the  ordinary  use  of  a  ham- 
mer, a  proper  tool  for  the  purpose,  and  by 
reason  of  a  defect  therein,  hidden  or  ob- 
servable as  in  Martin's  Case,  but  the  facts 
present  the  case  of  supplying  the  employe* 
with  an  Improper  tool  for  the  work  he  was 
called  on  to  do  and  one  that  was  not  un- 
likely to  produce  the  result  which  followed  ; 
bringing  the  case  clearly  within  the  principle 
of  Mercer's  Case,  154  N.  C.  399,  70  S.  E. 
742,  Ann.  Cas.  1912A,  1002;  Avery's  Case, 
146  N.  C.  592,  60  S.  E.  646. 

It  was  further  Insisted  that  the  absence 
of  sufficient  light  should  not  have  been  al- 
lowed to  affect  the  result  because  there  was 
no  satisfactory  evidence  showing  that  such 
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condition  in  any  way  contributed  to  the  in- 
jury; the  position  being  that,  as  a  light 
was  only  required  to  look  into  the  slot  when 
clearing  it  out  in  preparation  for  the  die, 
plaintiff  could  only  use  for  the  purpose  the 
one  dropllght,  it  being  necessary  in  any 
event  to  hold  it  up  close  so  as  to  see  the 
aperture,  but  here,  too,  the  argument  is  in 
disregard  of  the  testimony  making  for  plain- 
tiff's right  to  recover.  On  this  question  the 
plaintiff  testifying  in  his  own  behalf  among 
other  things  said:  "That  the  machine  worked 
badly ;  that  it  was  worn  out  and  stayed  bro- 
ken about  half  the  time  and  you  could  hard- 
ly cut  a  pipe  with  it;  that  it  was  hard  to 
set  and  one  man  could  hardly  set  it  himself 
at  all,  and  he  always  had  had  somebody  to 
help  him;  that  he  himself  knew  little  how 
to  do  the  work.  That  the  light  was  very 
dim,  so  much  so  that  he  had  lodged  a  com- 
plaint about  it,  and  for  this  reason. he  was 
compelled  to  hold  the  dropllght  in  one  hand 
and  do  the  work  with  the  other,  and  was 
compelled  also  to  hold  his  eyes  close  to  the 
machine,  and  but  for  this  he  could  have 
taken  both  hands  to  the  work  and  stood 
farther  back  and  done  the  work  without  get- 
ting hurt 

Under  a  comprehensive  and  learned  charge 
in  which  the  principles  of  actionable  negli- 
gence, contributory  negligence,  and  assump- 
tion of  risk  have  been  correctly  stated  and 
applied  according  to  approved  precedents 
obtaining  with  us,  the  jury  have  accepted 
plaintiff's  version  of  the  occurrence,  and, 
this  being  true,  we  are  of  opinion  that  an 
actionable  wrong  has  been  clearly  establish- 
ed against  defendants.  Avery  v.  Lumber 
Co.,  supra ;  Mercer's  Case,  supra ;  Pritchettt 
v.  Railroad,  157  N.  C.  88-102,  72  S.  fc.  828 ; 
Walker  v.  Manufacturing  Co.,  157  N.  C.  131, 
72  S.  E.  874;  Rushing  v.  Railroad,  149  N. 
C.  158,  62  S.  E.  890;  Orr  v.  Telegraph  Co., 
132  N.  C.  091,  44  S.  E.  401 ;  Lloyd  v.  Haynes, 
126  N.  C.  359,  35  S.  E.  611.  The  objections 
to  the  ruling  of  the  court  on  questions  of 
evidence  are  without  merit 

On  careful  examination  of  the  record,  we 
find  no  reversible  error  to  defendant's  prej- 
udice, and  the  judgment  in  plaintiff's  favor 
must  therefore  be  affirmed. 

No  error. 

<159  N.  C.  388) 

CITY  OF  CHARLOTTE  v.   AMERICAN 

TRUST  CO. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Municipal  Corporations  (J  950*)  — 
Street  Improvement  Bonds— Nature. 
Bonds  of  a  city,  denominated  "street  im- 
provement bonds,"  and  reciting  that  they  con- 
stitute a  general,  personal,  and  direct  obliga- 
tion of  the  city,  and  that,  in  addition  thereto, 
the  payment  thereof  is  chargeable  to  the  prop- 
erty on  streets  which  have  been  laid  out  as 
permanent  improvement  districts,  are  the  di- 
rect obligation  of  the  city;    and   the  assess- 


ments specified  are  but  additional  security  for 
their  payment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  902-910;  Dec  Dig. 
I  950.*] 

2.  Municipal  Corporations  (|  907*)  — 
"Bonds "—Statutory  Authority. 

Priv.  Laws  1911,  c  251,  amending  Char- 
lotte City  Charter  by  giving  the  city  power  to 
tax  the  cost  of  street  improvements  against 
abutting  property  owners,  and  to  issue  street 
improvement  bonds  to  be  sold  at  not  less  than 
par,  adds  to  the  powers  of  the  city  to  pave  its 
streets  at  the  cost  of  its  general  fund  by  au- 
thorizing the  issuance  of  street  improvement 
bonds,  possessing  the  character  of  municipal 
bonds;  and  the  provision  in  the  act  that  the 
bonds  shall  contain  recitals  showing  that  they 
are  chargeable  to  particular  property  does  not 
affect  the  character  of  the  bonds,  but  merely 
makes  the  property  benefited  specially  liable 
to  their  payment— the  word  "bonds,"  when  used 
in  connection  with  municipal  obligations,  im- 
plying an  obligation  of  a  city,  as  obligor,  bound 
to  do  what  it  has  agreed  shall  be  done. 

[£3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1895;  Dec  Dig.  f 
907.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  880-834;   vol.  8,  p.  7592.] 

3.  Municipal  Corporations  (§  918*)— Street 
Improvement  Bonds  —  Issuance— Submis- 
sion to  Vote  of  People. 

The  street  improvement  bonds  authorized 
by  Prlv.  Laws  1911,  c  251,  amending  charter 
of  the  city  of  Charlotte  by  authorizing  the  is- 
suance of  street  improvement  bonds,  may  be 
issued  without  any  vote  of  the  people. 

[£3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1919-1923;  Dec. 
Dig.  |  918.*] 

4.  Municipal  Corporations  (§  864*)—  In- 
debtedness —  Limitations  —  Street  Im- 
provement Bonds. 

The  street  improvement  bonds  authorized 
by  Priv.  Laws  1911,  c.  251,  amending  the  char- 
ter of  the  city  of  Charlotte  by  authorizing  the 
issuance  of  street  improvement  bonds,  are  not 
within  Revisal  1905,  f  2977,  limiting  the  extent 
to  which  a  city  may  loan  its  credit  for  im- 
provements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1828-1835;  Dec 
Dig.  |  864.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Lyon,  Judge. 

Controversy,  without  action,  between  the 
City  of  Charlotte  and  the  American  Trust 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Controversy,  without  action,  submitted  to 
his  honor,  Judge  Lyon,  in  the  superior  court 
of  Mecklenburg  county,  spring  term,  1912,  to 
determine  whether  certain  bonds  contracted 
to  be  sold  by  plaintiff  to  the  defendant  are 
the  obligations  or  bonds  of  the  city  of  Char- 
lotte, and  binding  upon  the  municipality. 
His  honor  adjudged  the  bonds  to  be  the  "gen- 
eral, personal,  and  direct  obligation  of  the 
city  of  Charlotte,"  and  rendered  Judgment 
against  the  purchaser,  the  defendant  A 
copy  of  the  bond  is  set  out  in  full  in  the  rec- 
ords, and  is  marked  "Exhibit  B."  The  de- 
fendant excepted  and  appealed. 


•For  other  cues  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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P.  C.  Whitlock,  for  appellant  Chase  Bren- 
izer  and  Tillett  &  Guthrie,  for  appellee. 

BROWN,  J.  The  bond  in  question  is  one 
of  a  series  issued  pursuant  to  an  act  of  the 
General  Assembly,  ratified  March  3,  1911, 
and  are  denominated  "street  improvement 
bonds."  Each  bond  contains  this  clause: 
"This  bond  shall  constitute  a  general,  per- 
sonal, and  direct  obligation  of  the  city,  and, 
in  addition  thereto,  the  payment  thereof  is 
chargeable  "to  the  property  abutting  upon  cer- 
tain streets  which  have  been  laid  out  by  or- 
dinances passed  by  the  board  of  aldermen  as 
permanent  improvement  districts  or  sections, 
and  are  as  follows:  [Here  follows  a  list  of 
assessments]." 

[1]  It  is  too  plain  for  discussion  that  upon 
their  face  the  bonds  are  the  direct  obligation 
of  the  city  of  Charlotte;  and  that  the  assess- 
ments specified  on  the  face  of  the  bond  are 
but  additional  security  for  their  payment. 

[2]  But  it  is  contended  that  they  are  issued 
as  such  in  violation  of  the  terms  of  the  stat- 
ute, and  are  therefore  ultra  vires.  It  is 
agreed  that  they  are  issued  pursuant  to  the 
terms  of  an  act  entitled  "An  act  to  amend 
the  charter  of  the  city  of  Charlotte,  ratified 
on  the  3d  of  March,  1911,  being  chapter  251 
of  the  Private  Laws  of  1911." 

The  plaintiff,  prior  to  this  act,  had  the 
right  to  pave  its  streets  as  a  necessary  ex- 
pense, and  to  pay  for  the  same  out  of  its 
general  funds.  Tucker  v.  Raleigh,  75  N.  C. 
267;  Hightower  v.  Raleigh,  150  N.  C.  569, 
65  S.  E.  279.  We  think  the  act  of  March  3, 
1911,  did  not  intend  to  curtail  the  power  and 
means  of  the  city  to  pave  its  streets,  but  to 
Increase  them. 

Inasmuch  as,  prior  to  these  special  acts,  the 
plaintiff  had  the  right  to  contract  debts  for 
paving  its  streets,  and  to  make  the  obliga- 
tions issued  for  such  purpose  a  part  of  its 
general  and  direct  indebtedness,  these  special 
acts,  giving  it  power  to  tax  the  cost  of  pav- 
ing against  abutting  property  owners,  must 
be  construed  as  enabling  legislation  intended 
to  enlarge  the  ability  of  the  city  to  pave  its 
streets  by  giving  an  additional  source  of  rev- 
enue, and,  furthermore,  to  render  the  bonds 
more  salable  by  giving  the  bondholder  a  spe- 
cific charge  and  lien  against  the  abutting 
property  owners,  in  addition  to  the  general 
obligation  of  the  city.  The  Legislature  could 
not  have  Intended  to  authorize  an  unsalable 
security. 

The  bonds  are  required  to  be  sold  at  not 
less  than-  par ;  and  such  an  obligation  could 
not  be  sold  at  par,  unless  it  constituted  the 
direct  debt  of  a  solvent  obligor.  As  Mr.  Jus- 
tice Harlan  very  forcibly  says,  in  a  case 
on  all  fours  with  this  (United  States  v.  Ft 
Scott,  99  U.  S.  152,  25  L  Ed.  348):  "Ex- 
perience informs  us  that  the  city  would  have 
met  with  serious,  if  not  insuperable,  obstacles 
in  its  negotiations,  had  the  bonds  upon  their 
face,  in  unmistakable  terms,  declared  that 
the  purchaser  had  no  security  beyond  the 


assessments  upon  the  particular  property  im- 
proved." 

The  act  directs  the  board  of  aldermen  to 
issue  bonds  of  the  city  and  sell  them.  The 
use  of  the  word  "bond"  ex  vi  termini  im- 
plies that  the  city  is  bound.  As  said  by  the 
United  States  Supreme  Court,  in  Davenport 
v.  County  of  Dodge,  105  U.  S.  237,  26  L.  Ed. 
1018,  a  "bond  implies  an  obligor  bound  to 
do  what  is  agreed  shall  be  done,'* 

Also,  in  Morrison  v.  Township  of  Bernards, 
36  N.  J.  Law,  219,  Chief  Justice  Beasley, 
speaking  of  the  force  and  effect  of  a  direc- 
tion in  the  statute  that  the  township  issue 
"bonds,"  says:  "A  similar  implication,  but 
one  of  greater  force,  arises  from  the  direction 
that  bonds  are  to  be  given  under  the  hands 
and  seals  of  the  commissioners,  for  an  in- 
strument of  that  kind  cannot  be  created 
without  the  presence  of  an  obligor;  and,  in- 
deed, it  seems  like  a  solecism  to  say  that 
the  statute  calls  for  the  making  of  a  bond, 
but  that  nobody  is  to  be  bound  by  it" 

Not  only  that  but  it  is  also  held  by  the 
authorities  that  when  the  word  "bond"  is 
used  in  connection  with  municipal  obliga- 
tions, designating  what  is  commonly  called 
"municipal  bonds,"  then  this  means  negotia- 
ble bonds.  This  is  expressly  held  in  the  case 
of  Nalle  v.  City  of  Austin,  85  Tex.  520,  22 
S.  W.  668.  See,  also,  McCless  v.  Meekins, 
117  N.  C.  34,  23  S.  E.  99;  City  of  Charlotte 
v.  Shepard,  122  N.  C.  602,  29  S.  E.  842. 

These  bonds,  called  "street  improvement 
bonds"  in  section  12  of  the  act  authorizing 
their  issue,  are  specifically  named  such  In 
that  act  They  are  to  be  issued  in  10  equal 
series,  and  each  series  shall  consist  of  a  like 
number  of  bonds.  They  bear  interest  at  6 
per  cent,  fixed  by  the  statute;  and  they  are 
required  to  be  signed  by  the  mayor  and  at- 
tested by  the  city  clerk.  Thus  it  is  seen  that 
they  possess  all  of  the  characteristics  of  a 
municipal  bond,  being  payable  to  bearer,  re- 
deemable by  the  city  at  a  stipulated  time, 
and  executed  with  all  the  formality  of  regu- 
lar bonds  by  its  chief  officers. 

\t  is  true  that  the  statute  requires  that  the 
bonds  shall  contain  such  recitals  as  may  be 
necessary  to  show  that  they  are  chargeable 
to  particular  property.  We  construe  this  to 
mean  that  these  assessments  are  to  be  devot- 
ed by  the  city  to  the  payment  of  these  par- 
ticular bonds;  and  it  would  be  a  violation  of 
law  to  divert  the  proceeds  arising  from  such 
assessment  to  any  other  purpose.  The  fact 
that  these  assessments  are  dedicated  to  the 
specific  purpose  of  paying  these  bonds  4<>es 
not  render  the  bonds  any  the  less  the  gen- 
eral obligation  of  the  city. 

[3]  It  is  also  said  that  these  bonds  were 
not  submitted  to  a  vote  of  the  people..  In 
our  opinion,  that  was  not  necessary.  There 
are  classes  of  bonds,  other  than  these  men- 
tioned in  this  act  of  1911,  which  are  required 
to  be  submitted  to  a  vote  of  the  qualified 
voters;  but  there  is  no  such  provision  or  re- 
|  quirement  in  regard  to  these  street  improve- 
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ment  bonds  secured  by  the  assessment  On 
the  contrary,  the  board  is  invested  with 
power  to  issue  these  bonds  without  any  vote 
of  the  people. 

We  are  advertent  to  the  previous  decisions 
of  this  court  that,  where  the  General  As- 
sembly specifically  requires  a  proposition  to 
incur  an  indebtedness,  or  issue  bonds  for  a 
given  purpose,  to  be  submitted  to  the  quali- 
fied voters  for  their  approval,  this,  as  said 
by  Mr.  Justice  Hoke,  "will  amount  to  a  stat- 
utory restriction,  and  such  indebtedness  shall 
not  be  incurred,  unless  the  measure  has 
been  sanctioned  and  approved  by  the  voters, 
according  to  the  provisions  of  the  statute; 
and  this  though  such  indebtedness  is  prop- 
ly  classed  as  necessary  expense."  Ellison  v. 
Williamston,  152  N.  C.  149,  67  S.  E.  257.  In- 
asmuch as  the  statute  does  not  require  this 
particular  issue  of  bonds  to  be  submitted  to 
the  qualified  voters,  the  principle  announced 
in  that  decision  has  no  application  here. 

[4]  Neither  do  we  think  this  issue  of  bonds 
comes  within  the  inhibition  contained  in  Rev. 
{  2977,  as  they  are  issued  for  a  necessary 
expense,  and  specifically  authorized  by  spe- 
cial legislation.  Wharton  v.  Greensboro,  146 
N.  C.  357,  59  S.  E.  1043. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 


(169  N.  C.  445) 

WILSON  LUMBER  CO.  v.  HUTTON  et  el 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

Boundaries  (§3*)— Valub  of  Calls— Linb 

of  Another  Boundary. 

When  a  fixed  and  established  line  of  an- 
other tract  is  definitely  called  for  as  one  of 
the  termini  of  a  call  in  a  deed,  it  will  control 
a  call  by  courses  or  distances,  whether  such 
line  is  marked  or  unmarked. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  3-41;  Dec.  Dig.  {  3.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Caldwell 
County;    Long,  Judge. 

Action  by  the  Wilson  Lumber  Company 
against  G.  N.  Hut  ton  and.  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

See,  also,  152  N.  C.  537,  68  S.  E.  2. 

Edmund  Jones  and  Finley  &  Hendren,  for 
appellant.  W.  C.  Newland,  J.  T.  Perkins, 
Mark  Squires,  and  Councill  &  Yount,  for  ap- 
pellees. 

PER  CURIAM.  On  a  former  appeal  in 
this  cause,  reported  in  152  N.  C.  544,  68  S. 
E.  2,  the  facts  will  sufficiently  appear  to  in- 
dicate the  purport  of  the  present  decision. 
It  was  chiefly  urged  for  error  in  the  pres- 
ent trial  that  the  court  below  had  made  un- 
warranted departure  from  the  rulings  made 
In  the  former  opinion,  by  which  the  cause 
should  be  tried,  and  more  especially  in  sub- 


mitting the  case  on  the  position  that,  if 
the  "Daniel  Moore"  line  and  the  "Jesse 
Gragg  line"  and  the  line  of  John  Crisp's  own 
land,  called  for  in  defendant's  grant  and 
made  two  of  the  termini  of  the  lines  therein 
and  the  boundary  of  a  third,  "were  known 
and  established  lines,"  they  would  control 
the  calls  by  course  and  distance,  also  appear- 
ing in  the  grant  We  are  of  opinion,  how* 
ever,  that  the  objection  rests  on  an  errone- 
ous concept  of  the  former  decision. 

[1]  It  is  a  settled  principle  with  us  in  the 
law  of  boundary  that,  when  the  line  of  an- 
other tract  is  definitely  called  for  as  one 
of  the  termini  of  a  call  in  a  grant  or  deed, 
and  this  line  is  fixed  and  established,  it  will 
control  a  call  by  course  and  distance.  Whit- 
aker  v.  Cover,  140  N.  C.  280,  52  S.  E.  581, 
and  authorities  cited.  And  where  the  line 
of  another  tract  Is  the  one  called  for,  and  is 
sufficiently  l4proved  and  established,"  the 
principle  applies,  whether  such  line  is  mark- 
ed or  unmarked.  Campbell  v.  Branch,  49  N. 
C.  313 ;  Corn  v.  McCrary,  48  N.  O.  496.  This 
position  was  fully  recognized  on  the  former 
appeal,  and  was  well  stated  by  the  Chief  Jus- 
tice, as  follows:  "It  is  true  that  the  gen- 
eral rule  is  that  course  and  distance  must 
give  way  to  a  call  for  a  natural  boundary, 
and  that  the  line  of  an  adjacent  tract,  if 
well  known  and  established,  is  a  natural 
boundary.  But  this  is  because  such  nat- 
ural boundary  is  usually  considered  more 
certain,  being  at  a  fixed  and  definite  place, 
if  "established  and  known,"  and  therefore 
unchangeable  and  more  likely  to  be  the  true 
call  in  the  deed  than  course  and  distance, 
which  may,  by  inadvertence,  be  incorrectly 
written  down.  The  reason  of  the  law  is 
the  life  thereof.  "Ratione  cessante,  cessat 
ipsa  lex."  The  rule  of  construction  which, 
ordinarily  prefers  the  call  for  the  boundary 
of  another  tract  to  course  and  distance  is 
based  upon  the  reason  that  the  former  is 
usually  more  certain  than  the  latter,  and 
only  applies  when  the  boundary  of  the  oth- 
er tract  is  established  and  well  known." 

On  that  appeal,  however,  a  majority  of 
the  court  were  of  opinion  that  the  fines  of 
adjacent  tracts,  called  for  and  made  the 
.termini  of  two'  of  the  lines  of  defendant's 
giant  and  the  boundary  of  a  third,  to  wit, 
the  Daniel  Moore  line  and  the  Jesse  Gragg 
line  and  John  Crisp's  own  line,  were  not 
sufficiently  established  to  require  or  permit 
the  application  of  the  principle,  and  the  calls 
by  course  and  distance  afforded  the  safer 
guide  to  a  proper  location.  On  the  present 
trial,  additional  evidence  was  offered  by  de- 
fendant tending  to  show  that  the  Daniel 
Moore  line  was  a  well  known  and  establish- 
ed line ;  and  there  were  also  additional  deeds 
and  testimony  offered  tending  to  show  that 
the  John  Crisp  line,  referred  to  and  made 
the  last  call  of  defendant's  grant,  was  a  well 
recognized  and  established  line  or  lines  clos* 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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log  the  surrey  and  boundary  as  contended 
for  and  claimed  by  defendant  This  addi- 
tional testimony,  tending,  as  it  did,  to  show 
that  these  lines  of  adjoining  tracts,  called 
for  as  termini  and  boundaries  of  defendant's 
grant,  were  sufficiently  proved  and  establish- 
ed, was  such  as  to  permit  and  require  that 
the  question  of  location  should  be  consid- 
ered by  the  Jury,  on  the  principles  referred 
to;  and  we  find  nothing  In  the  charge  of 
the  court,  or  in  the  other  features  of  the 
trial,  which  gives  plaintiff  any  Just  ground 
of  complaint. 

There  is  no  error,  and  the  Judgment  for 
defendant  Is  affirmed. 

No  error. 

CLARK,  C.  J.  (dissenting).  This  case  was 
before  us  in  152  N.  C.  637,  68  S.  E.  2,  where 
the  map  is  set  out,  which  shows  the  remark- 
able nature  of  the  defendant's  contention  in 
this  case.  In  accordance  with  that  decision 
and  its  approval  in  the  opinion  by  Hoke,  J., 
In  Bowen  v.  Lumber  Co.,  163  N.  C.  369,  69 
S.  B.  258,  there  is  error  on  the  present  ap- 
peal for  which  there  should  be  a  new 
trial.  "The  reason  of  the  law  Is  the  life 
thereof,"  and  "when  the  reason  ceases,  the 
law  ceases."  These  two  rules  are  well  rec- 
ognized .by  sound  common  sense,  and  must 
be  observed  to  save  the  law  from  degenerat- 
ing into  mere  technicality. 

At  common  law  it  was  held  that  when  a 
natural  boundary  is  called  for  it  will  con- 
trol course  and  distance.  In  Cherry  v.  Slade, 
7  N.  C.  82,  this  principle  was  extended,  ow- 
ing to  "the  peculiar  situation  and  circum- 
stances of  the  country  at  that  time,"  to  hold 
that  the  line  of  an  adjacent  tract,  when  call- 
ed for,  should  be  treated  as  a  natural  bound- 
ary. The  proposition  is  not  true  as  a  matter 
of  fact.  The  line  of  another  tract  Is  not 
a  natural  boundary.  It  lacks  much  oH  be- 
ing so ;  for  it  is  artificial,  not  natural  and 
unchangeable  and  unmistakable.  Hence  it 
should  only  be  treated  as  such  when,  in  the 
nature  of  things,  it  Is  more  certain  than  the 
course  and  distance.  It  ought  not  to  apply 
when,  as  In  the  present  case,  there  Is  much 
else  in  the  description  which  will  make  the 
true  boundaries  beyond  question,  and  when 
to  apply  the  principle  will  negative  the  bet- 
ter evidence,  and  be  a  practical  denial  of 
the  proper  result. 

In  the  present  case,  the  patent  was  Is- 
sued by  the  state  to  Crisp,  under  whom  the 
defendant  claims  for  50  acres,  with  a  plot 
laid  down  as  a  parallelogram  on  the  grant, 
which  describes  the  boundaries  as  running 
from  the  beginning  (which  is  not  disputed) 
"N.  35  W.  100  poles  to  a  stake  in  Daniel 
Moore's  line;  then  W.  80  poles  to  a  stake 
in  Jesse  .Gragg's  line;  then  S.  35  E.  100 
poles  to  a  stake  In  his  own  line;  thence  E. 
with  said  line  to  the  beginning."  The  de- 
fendant contends  that  the  first  line  should 
be  extended  to  Daniel  Moore's  line,  though 
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this  would  make  it  274  poles,  Instead  of 
"100  poles,"  as  stated  in  the  grant;  that 
instead  of  the  second  call  in  the  grant,  "80 
poles  W.  to  a  stake  in  Jesse  Gragg's  line," 
the  second  line  should  be  run  "S.  35  W.  319% 
poles  to  a  corner  of  Jesse  Gragg's  line," 
though  in  so  doing  both  course  and  dis- 
tance are  wide  of  the  mark,  and  the  line 
would  cross  through  two  older  surveys.  The 
third  line  In  the  grant  Is,  "S.  35  E.  100  poles 
to  a  stake  in  Crisp's  own  line,"  and  the 
fourth  line  was,  "and  thence  E.  with  said 
line  to  the  beginning,"  which,  of  course, 
would  be  80  poles.  But  if  this  third  line  is 
run  according  to  the  defendant's  contention, 
it  would  cut  in  half  another  tract,  and 
would  run  338  poles,  instead  of  100  poles, 
as  called  for  in  the  grant;  and  the  fourth 
line,  instead  of  being  "east  With  said  line  to 
the  beginning"  80  poles,  would  run  five  dif- 
ferent courses,  aggregating  400  poles,  to  get 
back  to  the  beginning. 

Instead  of  the  50  acres  granted  to  Crisp, 
the  defendant  will  get  700  acres,  650  of 
which  the  plaintiff  has  paid  the  state  for, 
and  for  only  50  of  which  the  grantor  of  the 
defendant  paid  the  state.  It  is  in  evidence 
that  the  defendant  has  always  listed  this 
land  for  taxation  under  oath  as  50  acres. 
To  run  the  first  line,  as  the  defendant  con- 
tends, "to  a  stake  in  Daniel  Moore's  line" 
not  only  disregards  the  limitation  of  100 
poles,  which  is.  a  part  of  the  description  of 
that  line,  but  it  totally  disregards  the  sec- 
ond, third,  and  fourth  lines;  It  disregards 
the  patent,  and  gives  the  plaintiff  14  times  as 
much  land  as  the  state  granted.  It  also  dis- 
regards the  plot  laid  down  on  the  grant,  as 
required  by  the  statute,  and  the  fact  that  the 
description  in  the  grant  and  the  plat  alike 
call  for  a  parallelogram,  and  that  the  de- 
fendant's contention  will  give  us  a  most  ir- 
regular tract  with  8  sides,  Instead  of  4,  and 
whose  boundaries  will  aggregate  1,313% 
poles,  instead  of  360,  as  called  for  by  the 
grant  and  plat.  Such  a  reductlo  ad  absur- 
dum  is  its  own  refutation. 

It  would  be  more  certain.  Indeed,  It  would 
be  absolutely  certain,  to  start  at  the  begin- 
ning and  reverse  the  course  and  distance, 
which  our  decisions  permit  when  greater  cer- 
tainty can  be  ascertained  thereby.  Nor- 
wood v.  Crawford,  114  N.  C.  513,  19  S.  EL 
349,  though  the  court  does  not  favor  revers- 
ing, unless  it  is  necessary  to  avoid  a  palpa- 
ble mistake,  as  here,  in  running  the  course 
and  distance  in  regular  order.  But  as  was 
said  In  this  case  (152  N.  C.  541,  68  S.  E.  4), 
"when  the  plot,  the  courses,  and  distances 
and  the  acreage  all  correspond,  as  they  do 
in  this  case,  they  are  more  certain  than  the 
wild  result  which  would  be  obtained  by  de- 
parting from  them  In  attempting  to  give 
the  preference-  to  the  call  for  'a  stake  In 
Daniel  Moore's  line/  when  there  was  no  ac- 
tual survey,  and  the  surveyor  and  grantei 


1058 


74  SOUTHEASTERN  REPORTER 


(N.C. 


did  not  know  where  it  was,"  as  was  pal- 
pabl;;  t!ie  case. 

On  that  same  page  (152  N.  C.  541,  68  S.  E. 
4)  this  court  said:  "While  acreage  is  usually 
postponed  to  other  descriptions,  there  are 
cases  in  which  the  court  has  held  that  it 
was  a  potent,  if  not  a  conclusive,  factor.  It 
was  so  held  in  Cox  v.  Cox,  91  N.  C.  256.  In 
Baxter  v.  Wilson,  95  N.  C.  137,  it  was  held 
that  the  number  of  acres  in  some  cases  may 
have  a  controlling  effect.  In  Peebles  v.  Gra- 
ham, 128  N.  C.  227,  39  S.  E.  27,  the  court 
says:  The  general  rule  Is  that  the  quantity 
of  land  stated  to  be  conveyed  will  not  be 
considered  in  determining  locations  or  bound- 
aries. But  there  is  a  well-known  exception 
to  this:  *  *  *  Where  the  location  or 
boundary  is  doubtful,  quantity  becomes  im- 
portant. Brown  v.  House,  116  N.  C.  866  [21 
S.  E.  938];  Cox  v.  Cox,  91  N.  C.  256.'  The 
court  further  said,  quoting  from  Mayo  v. 
Blount,  23  N.  C.  283:  'A  perfect  description 
which  fully  ascertains  the  corpus  is  not  to 
be  defeated  by  the  addition  of  further  and 
false  descriptions.'  Certainly  no  stronger 
case  for  the  application  of  this  principle  can 
be  found  than  in  this,  where  the  courses  and 
distances  given  in  the  grant  of  the  tract, 
which  was  not  actually  surveyed,  are  found 
to  agree  exactly  with  the  quantity  of  50 
acres  described  and  conveyed,  and  with  the 
plat  attached  to  the  grant,  and  where  to  dis- 
card them  would  increase  the  quantity  of 
land  to  14  times  that  for  which  the  state  was 
paid." 

In  Brown  v.  House,  116  N.  C.  866,  21  S.  E. 
938,  the  court  refused  to  extend  a  line  to  a 
stake  in  the  boundaries  of  another  tract, 
when  it  would  have  increased  the  acreage 
only  twice;  whereas,  in  this  case,  to  do  so 
would  make  the  acreage  14  times  as  much. 
On  the  rehearing  in  that  case  (118  N.  C.  870, 
24  S.  E.  786),  the  court  reaffirmed  its  ruling, 
and  cited  Harry  v.  Graham,  18  N.  C.  76,  27 
Am.  Dec.  226:  "Where  the  distance  called 
for  gave  out  30  poles  short  of  the  line  of  the 
other  tract,  the  court  refused  to  extend  the 
line  30  poles,  and  held  that  it  must  terminate 
at  the  end  of  the  distance  called  for."  It  also 
cited  Carson  v.  Burnett,  18  N.  C.  546,  30  Am. 
Dec.  143,  which  held  that  "the  course  and 
distance  called  for  must  control,  unless  there 
is  another  call  more  definite  and  certain  than 
course  and  distance,"  and  cited  Kissam  v. 
Gaylord,  44  N.  C.  116,  Spruill  v.  Davenport, 
44  N.  C.  134,  Cansler  v.  Fite,  50  N.  C.  424, 
and  Mizell  v.  Simmons,  79  N.  C.  182,  all  to 
the  same  effect 

In  Mizell  v.  Simmons,  79  N.  C.  190,  where 
the  call  was  "east,"  which  was  palpably  erro- 
neous, the  court  followed  the  rest  of  the  de- 
scription and  read  "west."  So,  in  this  case, 
the  court  should  omit  the  palpable  misde- 
scription of  a  part  of  the  first  line  "to  a 
stake  in  Daniel  Moore's  line"  and  take  the 
rest  of  the  description  of  that  first  line,  "100 
poles,"  plus  the  description  in  the  second 


line,  "80  poles  W.  to  a  stake  in  Jesse  Gregg's 
line,"  plus  the  description  of  the  third  line, 
"then  S.  35  E.  100  poles  to  a  stake  in  Crisp's 
line,"  and  plus  the  description  of  the  fourth 
line,  "then  east  with  Crisp's  line"  to  the 
beginning,  and  the  acreage  of  50  acres  and 
the  plot  as  laid  down  Jn  the  grant,  and  from 
these  establish  the  land  which  was  actually 
granted;  for  all  of  these  are  certain,  and 
the  erroneous  part  of  the  description  in  the 
first  line,  "to  a  stake  in  Daniel  Moore's  line/* 
is  as  palpably  erroneous  as  writing  "east," 
when  it  should  have  been  "west" 

There  is  a  maxim  in  war  "not  to  leave 
an  armed  fort  in  the  rear,  without  masking 
it  or  taking  it."  At  the  battle  of  German- 
town,  "Chew's  House,"  a  stone  building,  was 
taken  possession  of  by  a  small  body  of  the 
enemy's  infantry,  perhaps  half  a  company, 
when  their  army  was  in  full  retreat.  One  of 
the  American  generals  insisted  on  applying 
the  above  maxim  of  war,  and  halted  our  ad- 
vancing line  to  take  the  "fort"  The  enemy 
rallied,  and  the  American  cause  lost  a  splen- 
did victory,  and  our  independence  was  de- 
layed several  years  thereby.  To  apply  the 
above  maxim  of  the  land  law,  which  is  useful 
in  appropriate  cases,  to  the  facts  of  this 
case,  with  the  most  remarkable  results  which 
would  follow,  is  to  discredit  the  rule  itself, 
and  will  call  for  its  abrogation  altogether.  It 
is  merely  a  judicial  opinion  as  to  the  weight 
of  evidence.  If  held  and  understood' in  this 
case  as  an  iron-bound  rule  of  such  devastat- 
ing Importance  as  to  take  precedence  of  and 
overthrow  all  other  evidence  that  may  be  far 
more  material  and  conducive  to  a  correct  re- 
sult, and  admitting  of  no  exception,  this  will 
not  make  for  the  ascertainment,  but  for  the 
concealment,  of  the  true  boundary  in  all  cas- 
es where  there  is  more  certain  evidence. 
This  is  to  make  a  judicial  opinion  as  to  the 
weight  a  jury  should  give  to  evidence  an  ir- 
rebuttable rule  admitting  of  no  exceptions. 

Upon  the  state  of  facts  in  this  case,  the 
true  rule  is  as  was  laid  down  by  us  in  152  N. 
C.  537,  68  S.  E.  2,  and  which  has  been  re- 
affirmed by  Hoke,  J.,  speaking  for  a  unani- 
mous court,  in  Bowen  v.  Lumber  Co.,  153  N. 
C.  369,  69  S.  E.  258,  where  he  says  that  this 
rule  "is  never  departed  from,  unless  accom- 
panying data  and  relevant  facts  make  it  per- 
fectly clear  that  its  application  would  lead 
to  an  erroneous  conclusion,  as  In  the  recent 
case  of  Lumber  Co.  v.  Hutton,  152  N.  C.  537 
[68  S.  E.  2]."  After  the  facts  of  this  case 
have  thus  been  twice  pronounced  as  not  re- 
quiring the  application  of  this  rule,  it  ought 
not  now  to  be  held  that  they  do  require 
the  application  of  the  rule,  notwithstanding 
the  results  above  summed  up. 

It  is  to  be  doubted  if  in  all  the  books  of  the 
law  there  can  be  found  a  single  case  where 
an  arbitrary  rule  as  to  the  weight  to  be  given 
one  description  in  a  deed,  which  was  express- 
ed by  judicial  decision,  and  not  by  statute,  as 
a  matter  of  convenience  and  for  the  better 
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ascertainment  of  the  truth,  is  upheld  as  irre- 
buttable and  admitting  of  no  exception  what- 
ever, even  when  its  application  will  be  to 
contradict  all  the  other  boundaries  set  out, 
and  will  increase  the  acreage  fourteen- fold, 
and  will  reject  entirely  the  plpt  which  by 
statute  is  laid  down  on  the  grant  In  its 
proper  place  and  in  proper  cases,  the  rule  is 
useful.  To  apply  it  here  will  be  mischievous. 
Even  in  "the  laws  of  the  Medes  and  Per- 
sians" an  exception  was  found,  as  there  is  to 
all  rules.  But  the  defendant  contends  that 
none  shall  be  permitted  to  this,  however  pal- 
pably, even  painfully,  erroneous  and  wrong 
the  result  it  shall  bring  about  If  so,  then 
this  of  itself  is  an  exception  to  the  general 
rule  that  "all  rules  have  their  exceptions;" 
for,  "Exceptio  probat  regulam." 

tit   was  of   such   as   this   that  Tennyson 
spoke: 

"The  old  order  ehangeth,  yielding  place  to  new, 
"Lest  one  good  custom  should  corrupt  the  world." 

As  the  old  Latin  maxim  has  it:  "Qui  hseret 
in  liters  hseret  in  cortice." 

After  the  twice-repeated  opinion  of  the 
court,  that  upon  these  facts  the  line  could 
not  be  extended  beyond  the  boundaries  and 
acreage  of  the  grant  and  plat,  the  court  be- 
low should  have  so  instructed  the  Jury.' 

BROWN,  J.,  concurs  in  dissenting  opinion. 


(159  N.  C.  2tt) 

VAN  GILDER  v.  BULLEN. 

(Supreme  Court  of  North  Carolina.    May  28, 

1912.) 

1.  Fraud  (§  81*)— Remedies  of  Purchases. 

Where  defendant  transferred  land  by  way 
of  exchange,  the  contract  being  induced  by 
fraud  and  conspiracy,  he  might  either  affirm 
the  contract  and  sue  for  damages  for  the  de- 
ceit, or  set  up  his  damages  when  sued  on  the 
contract,  or  he  may  rescind  and  sue  for  dam- 
ages caused  by  the  fraud,  or  recover  back  any- 
thing paid  under  the  contract,  or  resist  an  ac- 
tion at  law  brought  against  him  on  the  con- 
tract, or  a  suit  in  equity  for  specific  perform- 
ance, or  he  may  himself  sue  in  equity  to  have 
the  contract  canceled  and  set  aside. 

[Ed.  Note.-rFor  other  cases,  see  Fraud,  Cent. 
Dig.  S  27;  Dec.  Dig.  f  31.*] 

2.  Exchange  of  Property   (J  5*)— -Rescis- 
sion—Right  of  Rescission. 

Where  the  owner  of  land  was  induced  to 
exchange  it  by  fraudulent  representations  that 
the  other  party  to  the  exchange  owned  the  fee 
in  his  land,  he  could  not  rescind  the  contract 
after  delaying  for  two  years  after  discovering 
the  fraud,  though  his  right  of  action  for  the 
damages  survived. 

[Ed.  Note. — For  other  cases,  see  Exchange 
of  Property,  Cent.  Dig.  §§  5,  6,  8-10;  Dec.  Dig. 
I  5.*] 

3.  Fraud  (§  59*)— Damages  —  Measure  of 
Damages. 

Where  the  owner  of  land  was  induced  to 
exchange  it  by  fraudulent  representations  that 
the  other  party  to  the  exchange  held  title  in 
fee  to  the  land  to  be  transferred  by  him,  his 
measure  of  damages,  after  a  right  to  rescind 
had  been  waived,  was  the  expense  of  procur- 
ing the  outstanding  title. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  |f  60-62,  64;  Dec.  Dig.  {  59.*] 


4.  Frauds,  Statute  of  (8  18*)— i Agreements 
Requiring  Writing  —  Payment  of  Debts 
of  Another. 

Where  a  deed  granting  land  required  the 
grantee  to  pay  off  the  mortgage  debt,  the 
agreement  does  not  fall  within  the  statute  of 
frauds  and  need  not  be  in  writing;  for  one  who 
claims  under  a  deed  must  assume  its  burden. 

[Ed.    Note.— For    other   cases,    see    Frauds,. 
Statute  of,  Cent  Dig.  ff  27-31;  Dec  Dig.  | 

ia*] 

5.  Estoppel  (f  45*)— Estoppel  bt  Deed- 
Subsequently  Acquired  Title. 

A  life  tenant  mortgaged  the  property  by 
a  deed  purporting  to  convey  a  fee,  and  later 
granted  the  property  by  a  deed  purporting  to 
convey  a  fee,  with  warranty  of  title,  and  re- 
quiring the  grantee  to  assume  payment  of  the 
mortgage.  Held  that,  the  grantee  having  fail- 
ed to  rescind,  and  having  acquired  the  out- 
standing title,  the  mortgagee  could  not,  after 
the  death  of  the  life  tenant,  foreclose  on  the 
land;  the  acquisition  of  the  outstanding  title 
by  the  grantee  not  Inuring  to  the  benefit  of  the 
mortgagee  by  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  §  112;  Dec  Dig.  §  45.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty;  Whedbee,  Judge. 

Action  by  W.  C.  Van  Gilder  against  W. 
H.  Bullen.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Thomas  S.  Hemby,  being  the  owner  of 
the  land  hereinafter  referred  to,  situate  in 
Union  county,  died,  leaving  a  will,  of  date 
April  23,  1883,  in  which  he  devised  said 
land  to  W.  S.  Hemby  for  life,  and  after  his 
death  to  his  children,  if  he  left  any,  and,  if 
not,  to  D.  J.  Hemby.  On  the  23d  day  of 
October,  1903,  the  said  W.  S.  Hemby  con- 
veyed-said  land  to  M.  Ia  Dunlap,  of  the  city 
of  Chicago,  by  mortgage  deed,  to  secure  a 
note  for  $2,000,  payable  to  said  Dunlap, 
which  mortgage  deed  purported  to  be  in  fee, 
but  contained  no  covenants.  On  the  same 
day,  October  23,  1903,  the  said  W.  S.  Hem- 
by executed  a  deed  to  the  defendant,  Bullen, 
purporting  to  convey  said  land  in  fee,  sub- 
ject to  said  mortgage,  and  with  general  cov- 
enants. The  last-mentioned  deed  contained 
the  following  agreement,  "subject  to  an  In- 
cumbrance of  two  thousand  ($2,000)  dollars, 
which  the  grantee  assumes  and  agrees  to 
pay  as  part  of  the  purchase  money ;  and  sub- 
ject also  to  the  taxes  of  1903  and  there- 
after," and  was  executed  in  consideration  of 
the  conveyance  by  the  said  Bullen  to  said 
Hemby  of  certain  real  property  in  Chicago, 
subject  to  a  mortgage  of  $4,000  thereon.  On 
the  24th  day  of  October,  1903,  the  said  M.  L. 
Dunlap  executed  a  deed  to  the  plaintiff,  W. 
C.  Van  Glider,  by  which  he  transferred  to 
him  said  note  for  $2,000  and  the  mortgage 
securing  the  same,  and  conveyed  his  interest 
in  said  land.  The  property  In  Chicago,  con- 
veyed to  W.  S.  Hemby  by  the  defendant,  was 
sold  under  the  mortgage,  which  was  an  in- 
cumbrance thereon  at  the  time  of  the  con- 
veyance, and  the  said  Hemby  never  realized 
anything  therefrom. 

W.  S.  Hemby  is  dead,  but  the  date  of  his 
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death  Is  not  given,  and  the  defendant  has 
acquired  the  interest  of  D.  J.  Hemby  in  said 
land,  for  which  he  paid  $11 ;  and  the  plain- 
tiff and  the  defendant  agree  that  the  defend- 
ant owns  the  remainder  interest  in  the  land. 
This  action  is  brought  by  W.  C.  Van  Gilder 
against  the  said  Bullen  to  foreclose  the  mort- 
gage executed  by  W.  S.  Hemby,  and  the  de- 
fendant entered  a  general  appearance. 

In  his  answer,  the  defendant  admits  that 
he  promised  to  pay  said  note  of  $2,000,  se- 
cured by  said  mortgage;  but  he  alleges  that 
he  was  induced  to  enter  into  the  contract 
with  the  said  W.  S.  Hemby  by  reason  of  a 
conspiracy  between  said  Hemby  and  the 
plaintiff  to  defraud  him,  and  upon  the  rep- 
resentation that  the  said  Hemby  had  title 
in  fee  to  said  land,  which  representation 
both  the  plaintiff  and  Hemby  knew  to  be 
false.  The  defendant  knew,  nearly  two  years 
before  this  action  was  commenced,  that  W. 
S.  Hemby  had  only  a  life  estate  at  the  time 
of  his  conveyance,  and  he  at  no  time  ten- 
dered a  reconveyance;  nor  did  he  demand 
that  the  Chicago  property  be  reconveyed  to 
him,  nor  do  any  act  showing  that  he  elected 
to  rescind  the  contract 

The  defendant  offered  evidence  tending 
to  establish  his  allegations  of  fraud ;  but  his 
honor  held  on  the  admitted  facts,  assuming 
fraud  to  be  established,  that  the  defendant 
had  lost  his  right  to  rescission  by  delay; 
that  his  remedy  was  to  recover  damages  up- 
on the  false  representation;  that  the  meas- 
ure of  his  damages  was  the  amount  he  paid 
for  the  remainder  interest;  that  the. plain- 
tiff could  not  recover  a  personal  judgment 
against  the  defendant,  but  was  entitled  to 
have  the  land  sold  to  pay  his  debt  Judg- 
ment was  rendered  accordingly,  and  the  de- 
fendant excepted  and  appealed. 

Williams,  Love  &  McNeely  and  Redwine 
ft  Sikes,  for  appellant.  Adams,  Armfield  & 
Adams,  Lemmond  &  Vann,  and  A.  M.  Stack, 
for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  rulings  of  his  honor  are  upon 
the  ground  that  the  plaintiff  is  entitled  to 
the  Judgment  rendered,  although  the  defend- 
ant may  establish  his  contention  that  a  fraud 
was  practiced  upon  him,  and  that  the  plain- 
tiff was  a  party  to  it;  and  we  must  con- 
sider the  case  and  determine  the  rights  of 
the  parties  as  if  these  facts  were  proven. 

Assuming,  then,  for  the  purposes  of  the 
appeal,  that  the  plaintiff  and  W.  S.  Hemby 
conspired  to  defraud  the  defendant,  that, 
pursuant  to  this  conspiracy,  they  represented 
to  him  that  Hemby  was  the  owner  in  fee  of 
the  land  conveyed  to  the  defendant,  that  this 
representation  was  false,  and  that  it  was  an 
Inducement  to  the  contract,  Is  the  plaintiff 
entitled  to  any  relief,  and,  if  so,  to  what  re- 
lief? 

[1  ]  The  answer  to  the  question  depends  up- 
on the  conduct  of  the  defendant  after  the 


discovery  of  the  fraud,  as  shown  by  the  ad- 
mitted facts. 

As  stated  in  Clark  on  Contracts  (page 
234):  "Fraud  does  not  render  the  contract 
void,  but  renders  it  only  voidable  at  the  op- 
tion of  the  party  defrauded.  In  other  words, 
it  is  valid  until  rescinded.  It  is  for  the 
party  defrauded  to  elect  whether  he  will  be 
bound.  He  therefore  has  several  remedies 
on  discovering  the  fraud:  First  He  may 
affirm  the  contract  and  bring  an  action  for 
deceit  to  recover  such  damages  as  the  fraud 
has  occasioned  him,  or  set  up  such  dam- 
ages by  way  of  recoupment  or  counterclaim, 
If  sued  upon  the  contract  by  the  other  par- 
ty. •  •  •  Second.  He  may  rescind  the 
contract  and  (1)  sue,  in  an  action  of  deceit, 
for  any  damages  he  may  have  sustained  by 
reason  of  the  fraud ;  (2)  if  he  has  paid  motl- 
ey under  the  contract,  he  may  recover  it 
back ;  or  (3)  he  may  resist  an  action  at  law 
brought  against  him  on  the  contract;  or  (4> 
he  may  resist  a  suit  in  equity  by  the  other 
party  for  specific  performance;  or  (5)  he 
may  himself  sue  in  .equity  to  have  the  con- 
tract judicially  canceled  and  set  aside/' 

It  is  also  well  established  that  the  right 
to  rescind  must  be  exercised  promptly ;  and, 
if  there  is  unreasonable  delay,  the  right  is 
lost,  and  the  party  defrauded  is  generally 
relegated  to  his  action  for  damages.  Alex- 
ander v.  Utley,  42  N.  C.  242;  Knight  v. 
Houghtalllng,  85  N.  C.  17. 

[2]  In  the  first  of  these  cases,  a  delay  of 
12  months  was  held  to  be  fatal  to  the  right ; 
and  in  the  second,  Ruftln,  J.,  speaking  for  the 
court,  says:  "A  party  is  not  bound  to 
abandon  a  contract  brought  about  by  fraud 
and  Imposition  upon  him ;  but  he  may,  if  he 
sees  proper,  adhere  to  the  contract  and  seek 
his  compensation  for  the  fraud  in  an  ac- 
tion at  law  for  damages.  •  •  •  The  law 
allows  the  purchaser  in  such  a  case  to  ei- 
ther abandon  the  contract  absolutely,  or  else 
abide  by  it  and  sue  at  law  for  the  deceit; 
and  the  only  requirement  it  puts  upon  him 
is  to  make  and  declare  his  election  the  mo- 
ment the  knowledge  of  the  fraud  is  at- 
tained by  him.  •  •  •  The  rule  of  law 
is  that  he  who  would  rescind  a  contract  to 
which  he  has  become  a  party  must  offer  to 
do  so  promptly,  on  discovering  the  facts 
that  will  Justify  a  rescission,  and  while  he 
is  able,  of  himself,  or  with  the  aid  of  the 
court  to  place  the  opposite  party  substan- 
tially in  statu  quo;  he  must  not  only  act 
promptly  upon*  the  first  discovery  of  the 
fraud,  if  fraud  be  the  cause  assigned  for  the 
rescission  asked,  but  he  must  act  decidedly, 
so  that  his  vendor  may  certainly  know  his 
purpose,  and  thereby  have  the  opportunity 
afforded  him  to  assent  to  the  rescission,  re- 
sume the  property,  and  look  out  for  anoth- 
er purchaser.  In  no  case  is  he  permitted  to 
rescind  when  he  has  continued  to  treat  with 
his  vendor  upon  the  basis  of  the  contract 
after  his  discovery  of  the  fraud  practiced 
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upon  him,  and  neither  is  it  allowed  him  to 
rescind  in  part  and  to  affirm  in  part;  but,  if 
done  at  all,  it  must  be  done  in  toto.  This 
rule  is  founded  on  the  plainest  principles 
of  justice,  and  has  been  universally  recog- 
nized." 

Applying  these  principles  to  the  facts,  we 
must  hold  that  the  defendant  has  no  right 
to  a  rescission  of  the  contract,  as  there  was 
a  delay  of  about  two  years  after  the  discov- 
ery of  the  alleged  fraud  before  this  action 
was  commenced,  during  which  time  the  de- 
fendant retained  the  deed  procured  by  the 
contract,  and  did  no  act  indicating  a  pur- 
pose to  rescind.  On  the  contrary,  his  pur- 
chase of  the  title  of  the  remainderman  would 
suggest  that  he  intended  to  perfect  his  title 
and  abide  by  the  contract 

[3]  The  defendant,  having  lost  his  right 
to  a  rescission  of  the  contract,  was  entitled 
to  recover  damages ;  and,  in  pur  opinion,  the 
rule  adopted  by  his  honor,  limiting  the  re- 
covery of  damages  to  the  amount  paid  out 
by  the  defendant  to  make  his  title  as  it  was 
represented  to  be,  was  correct.  Bigelow  on 
Estoppel,  357 ;  Westall  v.  Austin,  40  N.  C.  1 ; 
Kindley  v.  Gray,  41  N.  C.  445;  Ramsour  v. 
Shuler,  55  N.  C.  487 ;  Bank  v.  Glenn,  68  N.  O. 
35. 

In  Kindley  v.  Gray,  supra,  the  court  says: 
"Instead  of  availing  himself  of  the  power  to 
annul  the  contract,  the  plaintiff  took  a  deed 
from  Cooper  (who  held  the  outstanding  legal 
title  against  him),  and  then  filed  this  bill, 
asking  peremptorily,  in  the  first  place,  to 
have  the  contract  rescinded.  But  he  cannot 
get  that ;  for  he  has  now  a  title  to  the  thing 
he  bought  from  the  defendant  The  plain- 
tiff shall  be  reimbursed  by  the  defendant 
what  it  cost  him  to  get  the  legal  title.  That 
is  the  utmost  he  can  claim." 

[4]  We  do  not,  however,  approve  the  judg- 
ment rendered.  The  defendant  entered  a 
voluntary  appearance  in  the  action;  and  he 
has  accepted  a  deed  in  which  it  is  stipulated 
that  he  agrees  to  pay  the  mortgage  debt 
as  a  part  of  the  consideration.  This  agree- 
ment, If  not  in  .Writing,  would  not  come 
within  the  statute  of  frauds  (Peele  v.  Pow- 
ell, 156  N.  G.  553,  73  S.  E.  234) ;  and  one 
who  claims  the  benefit  of  a  deed  must  as- 
sume its  burdens.  Drake  v.  Howell,  133  N. 
G.  166,  45  S.  E.  539.  We  see  no  reason, 
therefore,  for  denying  the  plaintiff  a  per- 
sonal judgment  against  the  defendant. 

[5]  We  are  further  of  opinion  that  the 
plaintiff  is  not  entitled  to  an  order  of  sale 
or  a  decree  of  foreclosure.  At  the  time  W. 
S.  Hemby  executed  the  mortgage  to  Dunlap, 
which  the  plaintiff  now  owns,  he  had  only  a 
life  estate  in  the  land;  and  the  only  secu- 
rity for  the  debt  was  the  conveyance  of 
that  estate.  No  decree  can  be  rendered  that 
will  operate  on  the  life  estate,  because  Hem- 
by  is  dead ;  and  the  remainder  interest  can- 
not be  subjected  to  the  payment  of  the  debt, 
as  it  was  not  conveyed  by  the  mortgage,  un- 
less because  this  interest  was  afterwards 


purchased  by  the  defendant,  and  we  do  not 
think  the  purchase  by  the  defendant  has 
this  effect  The  doctrine  of  feeding  an  es- 
toppel by  the  acquisition  of  an  interest  or 
estate  after  the  execution  of  a  deed  does 
not  apply,  because  the  defendant  executed 
no  deed  for  this  land  to  the  plaintiff,  nor  to* 
any  one  under  whom  he  claims;  nor  does 
the  fact  that  both  parties  claim  under  W.  S. 
Hemby  prevent  the  defendant  from  claiming 
the  remainder. 

As  stated  in  McCoy  v.  Lumber  Co.,  149  N. 
G.  1,  62  S.  E.  699,  and  approved  in  Sample 
v.  Lumber  Co.,  150  N.  G.  161,  63  S.  E.  731, 
134  Am.  St  Rep.  902,  and  in  Bryan  v.  Hodg- 
es, 151  N.  G.  414,  66  S.  E.  345,  the  rule,  en- 
forced in  the  trial  of  title  to  land,  that 
when  both  parties  claim  title  under  the 
same  person  it  is  not  competent  for  either 
to  deny  the  title  of  such  person  "is  not  in 
strictness  an  application  of  the  doctrine  of 
estoppel,  but  is  a  rule  established  for  the 
convenience  of  parties  in  actions  of  this 
character,  relieving  them  of  the  necessity  of 
going  back  further  than  the  common  source, 
when  it  is  apparent  that  both  parties  are 
acting  in  recognition  of  this  common  source 
as  the  true  title,"  and  is  never  permitted  to 
prevent  one  from  showing  that  he  has  ac- 
quired a  better  title.  Love  v.  Gates,  20  N. 
G.  498;  Copeland  y.  Sauls,  46  N.  C.  73; 
Forbes  v.  Hunter,  46  N.  O,  231;  Ray  v. 
Gardner,  82  N.  C.  146. 

Practically  the  same  doctrine  is  announc- 
ed, in  different  language,  and  the  reasons 
for  it  given  by.  Chief  Justice  Marshall,  In 
Blight  v.  Rochester,  7  Wheat.  540,  5  L.  Ed. 
516.  He  says:  "It  is  contended  that  he  is 
so  restrained  because  John  Dunlap  sold  to 
Hunter,  and  Hunter  has  conveyed  to  the 
present  defendant.  It  is  very  certain  that 
these  sales  do  not  create  a  legal  estoppel. 
The  defendant  has  executed  no  deed  to  pre- 
vent him  from  averring  and  proving  the 
truth  of  the  case.  If  he  is  bound  in  law  to 
admit  a  title  which  has  no  existence  in  real- 
ity, it  is  not  on  the  doctrine  of  estoppel  that 
he  Is  bound.  It  is  because,  by  receiving  a 
conveyance  of  a  title  which  is  deduced  from 
Dunlap,  the  moral  policy  of  the  law  will  not 
permit  him  to  contest  that  title.  This  prin- 
ciple originates  in  the  relation  between  les- 
sor and  lessee,  and,  so  far  as  respects  them, 
is  well  established,  and  ought  to  be  main- 
tained. The  title  of  the  lessee  is,  in  fact, 
the  title  of  the  lessor.  He  comes  in  by  vir- 
tue of  it,  and  rests  upon  it  to  maintain  and 
justify  his  possession.  *  *  *  The  propri- 
ety of  applying  the  doctrine  between  lessor 
and  lessee  to  a  vendor  and  vendee  may  well 
be  doubted.  The  vendee  acquires  the  prop- 
erty for  himself;  and  his  faith  is  not  pledg- 
ed to  maintain  the  title  of  the  vendor.  The 
rights  of  the  vendor  are  intended  to  be  ex- 
tinguished by  the  sale;  and  he  has  no  con- 
tinuing interest  in  the  maintenance  of  his 
title,  unless  he  should  be  called  upon  in 
consequence  of  some  covenant  or  warranty 
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In  his  deed.  The  property  having  become, 
by  the  sale,  the  property  of  the  Vendee,  he 
has  a  right  to  fortify  that  title  by  the  pur- 
chase of  any  other  which  may  protect  him 
in  the  quiet  enjoyment  of  the  premises.  No 
principle  of  morality  restrains  him  from  do- 
ling this ;  nor  is  either  the  letter  or  the  spir- 
it of  the  contract  violated  by  it  The  only 
controversy  which  ought  to  arise  between 
him  and  the  vendor  respects  the  payment  of 
the  purchase  money.  How  far  he  may  be 
bound  to  this  by  law,  or  by  the  obligations 
of  good  faith,  is  a  question  depending  on  all 
the  circumstances  of  the  case;  and  in  de- 
ciding it  all  those  circumstances  are  exam- 
inable." The  following  authorities  sustain 
the  same  view:  Merry  man  v.  Browne,  76  U. 
S.  592,  19  Ia  Ed.  683;  Osterhout  v.  Shoe- 
maker, 3  Hill  (N.  Y.)  518;  Sands  v.'  Davis, 
40  Mich.  18 ;  Averill  v.  Wilson,  4  Barb.  (N. 
Y.)  185;    Mattison  v.  Ausmuss,  50  Mo.  553. 

For  the  reasons  given,  and  because  there 
is  no  agreed  statement  of  facts  upon  which 
a  judgment  might  be  entered,  there  must  be 
a  new  trial. 

New  trial. 

(91  S.  C.  496) 

MOORE  v.  BEARD  et  at 

(Supreme  Court  of  South  Carolina.     June  6, 

1912.) 

1.  MOBTGAGEB  (§  427*)  —  FORECLOSURE— PAR- 
TIES. 

Where,  in  an  action  to  foreclose  a  pur- 
chase-money mortgage  covering  land  conveyed 
to  defendant  by  plaintiff  and  third  persons,  de- 
fendant in  his  answer  did  not  state  facts  con- 
stituting a  cause  of  action  against  the  third 
persons  or  any  of  them,  growing  out  of  the 
transaction,  the  third  persons  were  not  neces- 
sary parties  to  a  determination  of  the  rights 
of  defendant. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  .§§  1269,  1272-1287;  Dec  Dig.  | 
427.*] 

2.  Vendor  and  Purchaser  (§  299*)— Abate- 
ment of  Price— Presumptions. 

Where,  in  an  action  to  foreclose  a  pur- 
chase-money mortgage  covering  land  conveyed 
to  defendant  by  plaintiff  and  third  persons,  de- 
fendant asked  for  a  pro  tanto  reduction  of  the 
price  because  his  grantors  did  not  convey  to 
him  a  good  title  to  a  part  of  the  land,  but 
he  did  not  allege  that  he  failed  to  obtain  pos- 
session of  all  the  land  or  that  he  had  been 
evicted  from  any  part,  the  court  must  presume 
that  he  obtained  possession  under  his  deed  and 
that  be  remained  in  possession,  and  no  pro 
tanto  reduction  of  the  price  could  be  ordered. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  837-842;  Dec.  Dig.  § 
299.*] 

3.  Vendor  and  Purchaser  (§  175*)— Breach 
of  Warranty— Abatement  of  Purchase 
Price. 

Where  a  grantee,  giving  a  mortgage  on  the 
land  to  secure  the  price,  obtained  possession, 
and  has  not  been  evicted  by  title  paramount, 
he  has  no  right  to  an  abatement  of  the  pur- 
chase price  merely  because  of  an  alleged  fail- 
ure to  convey  a  good  title  to  a  part  of  the 
land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  360-363;  Dec.  Dig. 
§  175.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  Geo.  El  Prince,  Judge. 

"To  be  officially  reported." 

Action  by  D.  F.  Moore  against  Herbert  A. 
Beard  and  others.  From  a  judgment  for 
plaintiff,  defendant  named  appeals.  Af- 
firmed. 

The  following  Is  the  answer  of  defendant 
named: 

''The  defendant  H.  A.  Beard,  answering  the 
complaint  herein,  for  a  first  defense  denies 
each  and  every  allegation  therein  contained, 
except  such  as  he  hereinafter  specifically  ad- 
mitted. 

"For  a  second  defense,  this  defendant  al- 
leges that  for  a  complete  determination  of 
his  rights  and  interests  under  and  by  virtue 
of  the  transactions  referred  to  in  the  com- 
plaint J.  W.  Bagsdale,  J.  E.  Ragsdale,  Bertha 
V.  Barnes,  and  Willie  C.  Blackburn  are  nec- 
essary parties  to  this  action,  as  they  own 
interests  in  and  under  the  mortgage  set  up 
in  the  complaint 

"For  a  third  defense,  this  defendant  al- 
leges that  on  the  15th  day  of  February,  A. 
D.  1910,  D.  F.  Moore,  M.  D.  Barnes,  J.  W. 
Ragsdale,  J.  E.  Ragsdale,  and  W.  C.  Black- 
burn entered  into  a  contract  with  this  de- 
fendant, wherein  and  whereby  they  agreed 
on  certain  terms  and  stipulations,  as  set  out 
in  said  contract,  which  contract  is  attached 
to  the  agreement  entered  into  between  this 
defendant  and  his  codefendants,  and  is  of 
record  in  office  C  O.  C.  P.  for  Hampton  coun- 
ty in  Book  17  D,  at  page  298,  and  therein 
and  thereby  they  agreed  to  sell  and  convey 
to  this  defendant  the  lands  described  in  the 
complaint,  and  other  property,  said  convey- 
ance to  be  made  within  30  days  from  Feb- 
ruary 17,  1910,  as  soon  as  the  titles  were 
examined  and  pronounced  good  by  competent 
attorneys,  which  said  attorney  shall  examine 
said  titles  and  pass  upon  them  within  30 
days  from  the  time  he  receives  the  abstracts 
and  evidences  of  title  to  said  property.  And 
the  said  parties  also  further  agreed  in  and 
by  said  contract  to  convey  and  deliver  to  the 
party  of  the  second  part  10  acres  of  land  in 
Beaufort  county,  known  as  Dawson's  Land- 
ing, and  sawmill  and  other  property  now 
located  on  the  said  property  referred  to, 
and  they  agreed  to  correct  all  defects  found 
in  the  titles  of  the  land  agreed  to  be  con- 
veyed, and  to  collect  the  rents,  income,  and 
profits,  and  apply  the  same  to  the  said  mort- 
gage notes.  They  agreed,  further,  to  convey 
certain  timber  known  to  the  parties  afore- 
said as  the  'leased  timber,'  and  this  defend- 
ant alleges  that  after  the  execution  of  said 
contract  the  said  D.  F.  Moore,  acting  for 
himself  and  other  parties  interested  herein^ 
before  named,  introduced  this  defendant  to 
W.  B.  De  Loach,  who  Is  attorney  for  the 
plaintiff,  and  the  said  W.  B.  De  Loach  veri- 
fied the  abstracts  and  assured  this  defendant 
the  title  to  the  property  was  good,  and  this 
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defendant  subsequently  entered  into  contract 
with  his  codefendants,  who  employed  other 
attorneys  to  examine  said  title,  and  upon 
examination  the  said  titles  were  found  to  be 
defective  in  numerous  respects. 

"For  a  fourth  defense,  this  defendant  fur- 
ther alleges  that  the  said  D.  F.  Moore,  and 
his  associates  hereinbefore  named,  parties  to 
said  contract,  have  not  conveyed  and  did  not 
convey  to  this  defendant  the  10  acres  known 
as  Dawson's  Landing  by  good  and  sufficient 
deed;  nor  have  they  conveyed  to  this  de- 
fendant the  lands  known  as  the  'Cooper 
lands,'  nor  have  they,  in  numerous  other  re- 
spects, carried  out  and  performed  the  con- 
tract entered  into  between  the  said  parties, 
and  this  defendant  alleges  that  upon  presen- 
tation to  him,  D.  F.  Moore,  of  three  deeds  of 
•conveyance,  as  follows,  to  wit:  A  deed  ex- 
ecuted by  D.  F.  Moore  to  this  defendant, 
which  is  of  record  in  Hampton  county  in 
Book  17  D,  p.  296,  a  deed  executed  by  J.  W. 
Ragsdale,  J.  E.  Ragsdale,  and  W.  O.  Black- 
burn, which  is  of  record  in  Hampton  county 
in  Book  17  D,  p.  294,  and  a  deed  executed 
by  Bertha  V.  Barnes  to  this  defendant,  which 
is  of  record  In  Hampton  County  in  Book  17 
D,  at  page  297,  and  which  deeds  this  defend- 
ant alleges  purported  to  convey  all  the  prop- 
erty which  he  had  purchased,  this  defendant 
executed  to  D.  F.  Moore  his  mortgage  set  up 
in  the  complaint  herein,  and  this  defendant 
is  informed  and  believes  that  D.  F.  Moore 
way  then,  and  still  is,  the  agent  and  attor- 
ney in  fact  for  the  other  parties  interested 
with  him,  and  he  executed  said  deeds  of  con- 
veyance. 

"For  a  fifth  defense,  this  defendant  fur- 
ther alleges  that  the  title  to  the  tract  of  land 
known  as  'Starke'  was  defective,  and  that 
the  said  parties  hereinbefore  named,  who 
made  said  deeds  of  conveyance,  did  not  con- 
vey the  fee-simple  title,  nor  did  they  own  the 
same  in  and  to  the  said  tract  of  land  known 
as  'Starke.' 

"For  a  sixth  defense,  that  the  said  note  re- 
ferred to  in  the  complaint  has  not  reached  its 
maturity,  and  this  defendant  is  not  in  de- 
fault, inasmuch  as  he  has  been  unable  to 
handle  said  property  or  to  make  sale  of 
same,  or  other  disposition  thereof,  by  reason 
of  the  defects  and  deficiencies  in  the  titles 
aforesaid. 

"For  a  seventh  defense,  this  defendant  al- 
leges, on  information  and  belief,  that  Sumter 
Loan  &  Trust  Company  is  a  necessary  party 
to  this  action,  as  the  Sumter  Loan  &  Trust 
Company  now  holds  legal  title  to  parts  and 
parcels  of  the  mortgaged  premises. 

"For  an  eighth  defense,  this  defendant  al- 
leges, on  information  and  belief,  that  G.  A. 
Lemmon  and  I.  C.  Strauss  claim  some  equi- 
table interest  in  the  premises  described  in 
the  complaint 

"For  a  ninth  defense,  this  defendant  al- 
leges that  as  soon  as  the  said  D.  F.  Moore, 
and  the  other  parties  hereinbefore  named, 


carry  out  and  perform  their  contract,  and 
convey,  or  cause  to  be  conveyed,  to  this  de- 
fendant, or  the  Sumter  Loan  &  Trust  Com- 
pany, assignee  of  this  defendant,  in  fee  sim- 
ple, the  lands  purchased  by  him,  and  the 
timber  purchased  by  him,  including  the 
'leased'  timber,  Dawson's  Landing,  the 
sawmill,  and  other  machinery,  the  note  and 
mortgage  set  up  in  the  complaint  will  be 
paid. 

"For  a  tenth  defense,  this  defendant  al- 
leges that  there  is  open  on  record,  and  that 
there  exists  in  fact  certain  liens  and  incum- 
brances against  parts  and  parcels  of  the 
property  described  in  the  complaint,  which 
liens  were  created  by  the  said  D.  F.  Moore 
and  his  associates,  to  wit,  the  parties  con- 
veying said  premises  to  this  defendant,  and 
that  the  same  are  now  valid,  outstanding, 
and  subsisting  liens  on  said  premises. 

"For  an  eleventh  defense,  this  defendant 
alleges  that  the  said  D.  F.  Moore  has  collected 
the  rents,  income,  and  profits  from  the  mort- 
gaged premises,  and  that  he  has  made  no 
accounting  thereof  or  therefor,  and  that  the 
same  should  be  credited  on  the  indebtedness 
aforesaid  and  that  the  same  amount  to  more 
than  the  sum  of  $1,900. 

"For  a  twelfth  defense,  this  defendant  al- 
leges that  at  the  time  of  the  execution  of 
said  deeds  of  conveyance  certain  of  the  tim- 
ber leases  referred  to  in  the  sixth  paragraph 
of  the  complaint  had  expired  or  were  about 
to  expire,  and  the  plaintiffs  had  agreed  to 
obtain  extensions  thereof  for  at  least  five 
years. 

"For  a  thirteenth  defense,  this  defendant 
alleges  that  the  conveyances  made  to  him 
by  D.  F.  Moore  and  others  as  hereinbefore 
named  contained  covenants  of  general  war- 
ranty, and  breach  of  said  covenants  of  gen- 
eral warranty  was  made  in  the  particulars 
hereinbefore  named,  and  in  various  other 
particulars,  and  especially  in  that  the  said 
grantors  did  not  own,  and  did  not  convey,  in 
fee  simple,  Starke  plantation,  or  Dawson's 
Landing. 

"For  a  fourteenth  defense,  this  defendant 
alleges  that  on  the  15th  day  of  February, 
1910,  Maner  and  Taylor  delivered  to  this 
defendant  an  order  drawn  on  said  D.  F. 
Moore,  W.  D.  Barnes,  J.  W.  Ragsdale,  J.  E.' 
Ragsdale,  and  Mrs.  W.  C.  Blackburn,  thereby 
directing  them  to  pay  to  this  defendant  the 
sum  of  $2,000,  due  as  commission  from  the 
sale  of  the  property  referred  to  in  the  com- 
plaint, and  that  defendant  D.  F.  Moore,  in- 
dorsed upon  said  draft  his  acceptance  there- 
of, as  follows:  This  draft  is  payable  as  a 
credit  on  the  note  of  H.  A.  Beard  for  one 
hundred  and  twenty-eight  thousand,  seven 
hundred  and  twenty  dollars,  payable  Febru- 
ary 15th,  1911,  and  is  accepted,  provided 
balance  of  said  note  is  paid' — said  indorse- 
ment being  made  on  the  17th  day  of  June, 
1910,  and  the  said  payment  exceeding  in 
amount  the  sum  of  $1,900." 
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Lee  &  Moise,  of  Sumter,  tot  appellant  W. 
B.  De  Loach,  of  Camden,  for  respondent 

HYDRICK,  J.  This  is  an  action  tP  fore- 
close a  mortgage  which  was  given  to  se- 
cure the  payment  of  a  note,  of  which  the 
following  is  a  copy:  "$128,720.00.  Branson, 
S.  C.,  April  14,  1910.  On  or  before  the  15th 
day  of  February,  1911,  I  promise  to  pay  to 
the  order  of  D.  F.  Moore  at  Bank  of  Bran- 
son, Branson,  S.  O.,  the  sum  of  one  hundred 
and  twenty-eight  thousand,  seven  hundred 
and  twenty  dollars  ($128,720.00)  with  inter- 
est on  the  same  from  the  15th  day  of  Feb- 
ruary, 1910,  at  the  rate  of  five  (5)  per  centum 
per  annum,  payable,  annually,  until  the  whole 
has  been  paid,  together  with  a  reasonable 
sum  of  attorney's  fees,  in  case  this  note  is 
placed  in  the  hands  of  an  attorney  for  col- 
lection, but  it  is  agreed  that  the  sum  of  $1,- 
900.00  shall  be  paid  on  the  said  indebted- 
ness on  or  before  the  19th  day  of  May,  1910, 
and  placed  on  the  mortgage  indebtedness  on 
the  property  deeded  to  D.  F.  Moore,  et'aL, 
by  me,  said  property  situated  near  Rich- 
mond, Virginia,  and  default  by  me  in  the 
payment  of  the  said  sum  of  $1,900.00  shall 
be  a  default  in  the  payment  of  this  note, 
the  said  sum  of  $1,900.00  to  be  credited  on 
this  note  when  paid.  Value  received  [Signed] 
Herhert  A.  Beard."  The  mortgage  re- 
cites the  fact  that  the  note  represents  the 
purchase  price  of  the  lands  therein  describ- 
ed, and  also  the  fact  that  all  of  said  lands 
had  been  conveyed  to  defendant  by  deeds  of 
even  date,  by  D.  F.  Moore,  John  W.  Rags- 
dale,  J.  E.  Ragsdale,  Mrs.  Willie  C.  Black- 
burn, and  Mrs.  Bertha  V.  Barnes.  The  mort- 
gage then  described  16  parcels  or  tracts  of 
land,  among  others,  a  tract  of  10  acres 
known  as  "Dawson's  Landing,"  and  a  tract 
of  2,914  acres  known  as  the  "Starke  lands," 
and  a  tract  of  800  acres,  known  as  the  "Coo- 
per lands,"  and  some  machinery.  It  also 
recites  that  the  mortgagor  had  assigned  to 
the  mortgagee  as  further  security  for  the 
payment  of  the  mortgage  debt  certain  timber 
leases  which  the  mortgagor  had  purchased 
from  the  mortgagee  or  John  W.  Ragsdale, 
J.  E.  Ragsdale,  Mrs.  Willie  C.  Blackburn. 
Mrs.  Bertha  Barnes,  or  any  other  person  on 
lands  in  Hampton  or  Beaufort  county.  The 
defendant  Beard  answered  and  set  up  14 
defenses.  On  plaintiffs  motion  the  court 
struck  out  the  second,  third,  fourth,  fifth, 
all  of  the  sixth  after  the  word  "maturity" 
in  the  seventh  line  thereof,  ninth,  tenth, 
twelfth,  and  thirteenth,  as  irrelevant  and  re- 
dundant. These  defenses  will  be  set  out  in 
the  report  of  the  case.  The  appeal  ques- 
tions the  correctness  of  this  order. 

[1]  Appellant  argues  only  two  propositions, 
and  we  shall  confine  our  attention  to  these. 
His  first  contention  is  that  the  court  erred 
in  striking  out  the  second  defense.    It  will 


be  noted  that  it  Is  therein  alleged  that  the 
parties  therein  named  are  necessary  parties 
to  a  complete  determination  of  defendant's 
rights  under  and  by  virtue  of  the  transac- 
tions referred  to  in  the  complaint  because 
they  own  interests  in  and  under  the  mort- 
gage. The  exception  assigning  error  in 
striking  out  this  defense  takes  the  same 
ground  basing  it  upon  the  position  that  it 
appears  from  the  complaint  that  said  per- 
sons were  grantors  of  parts  of  or  Interests 
in  the  property  for  the  purchase  money  of 
which  the  note  and  mortgage  were  given,  and 
therefore  they  had  an  interest  in  the  note 
and  mortgage,  but  it  does  not  follow  that  be- 
cause they  owned  the  property  and  conveyed 
it  they  have  any  interest  in  the  note  and 
mortgage  given  for  the  purchase  price.  As 
appellant  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action  against  said  par- 
ties, or  any  of  them,  growing  out  of  the 
transactions  set  out  in  the  complaint,  wheth- 
er they,  or  any  of  them,  have  any  interest 
In  the  note  and  mortgage  sued  on,  is  a  mat- 
ter of  no  concern  to  him.  Therefore,  their 
presence  is  not  necessary  to  a  proper  and 
complete  determination  of  his  rights. 

[2]  Appellant's  next  contention  is  that  he 
is  entitled  under  the  allegations  of  the  other 
defenses  stricken  out  to  a  pro  tanto  reduc- 
tion of  the  purchase  price,  because  his  gran- 
tors did  not  convey  to  him  a  good  title  to' 
the  "Starke  lands"  and  "Dawson's  Land- 
ing." It  will  be  observed  that  nowhere  foes 
the  defendant  allege  that  he  failed  to  get 
possession  of  either  of  said  tracts,  or  that 
he  has  been  evicted  from  either.  It  must  be 
presumed  that  he  got  possession  under  his 
deed,  and  that  he  is  still  in  possession,  until 
the  contrary  is  alleged. 

[3]  If  he  did  get  possession,  and  has  not 
been  evicted  by  title  paramount,  he  has  no 
right  to  ask  for  an  abatement  of  the  pur- 
chase price.  The  principle  is  too  well  set- 
tled and  it  would  be  a  useless  consumption  of 
time  to  do  more  than  refer  to  the  decided 
cases.  Nathans  v.  Stelnmeyer,  57  S.  C.  993, 
35  S.  E.  733,  and  cases  cited;  Diseker  v. 
Land,  etc.,  Co.,  86  S.  C.  284,  68  S.  E.  529, 
and  cases  cited.  In  the  recent  cases  of  God- 
frey v.  Burton  Lumber  Co.,  88  S.  C.  132,  70 
S.  E.  396  and  Peake  v.  Renwick,  86  S.  C. 
226,  68  S.  E.  531,  33  L.  R.  A.  (N.  S.)  409,  cit- 
ed and  relied  on  by  appellant,  it  was  alleged 
and  proved  that  the  purchasers  of  land  fail- 
ed to  get  possession  of  parts  of  the  lands 
which  they  had  purchased,  and  that  such 
parts  were  in  possession  of  others  who  were 
holding  them  under  paramount  title. 

Affirmed. 

GARY,  O.  J.,  and  WOODS,  J.f  concur. 
WATTS  and  FRASER,  JJ„  did  not  partici- 
pate. 
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(91  S.  C.  467) 

HOLLEY  et  aL  t.  STILL  et  aL 

(Supreme  Court  of  South  Carolina.     June  5, 

1912.) 

1.  Trusts  (8  41*)  —  Invalidity  —  Presump- 
tions—Bubden  of  Pboof. 

Where  a  weakened  woman  was  induced  by 
her  strong-minded  husband  and  her  stepson  to 
execute  a  trust  deed  to  the  stepson,  transfer- 
ring the  control  of  valuable  property  and  re- 
serving only  the  right  to  rents  and  profits  for 
life,  and  giving  the  trustee  power  to  mortgage 
the  property  or  sell  the  same  in  such  parcels 
as  he  might  see  fit  on  her  written  consent,  the 
law  presumed,  in  view  of  the  relations  of  the 
parties,  that  the  husband  and  stepson  were 
guilty  of  constructive  fraud  and  exercised  un- 
due influence  inducing  the  conveyance,  and  to 
uphold  it  they  must  show  that  there  was  no 
constructive  fraud  or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {  60;    Dec.  Dig.  |  41.*J 

2.  Tbusts  (§  41*)—  Invalidity  —  Pbesump- 
tions— Burden  of  Pboof. 

Where  thereafter  the  husband  and  stepson 
divided  the  property  into  tracts  in  order  that 
they  might  own  the  same  and  there  was  no 
necessity  for  such  division,  and  subsequently 
induced  her  to  sign  her  consent  giving  away 
her  right  of  support  to  enable  them  to  borrow 
money  on  the  property,  the  subsequent  trans- 
actions indicated  the  exercise  of  undue  influ- 
ence inducing  the  execution  of  the  deed  of 
trust  and  strengthened  the  presumption  that 
the  transaction  was  a  constructive  fraud  on 
her  and  brought  about  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  §  60;  Dec  Dig.  |  41>] 

3.  Principal  and  Agent  (§  177*)— Knowl- 
edge of  Agent — Effect. 

Where  the  agent  of  a  mortgagor  and  mort- 
gagee had  notice  of  facts  which,  by  the  use  of 
ordinary  diligence,  would  lead  to  knowledge 
that  a  grantor  in  a  deed  of  trust  under  which 
the  mortgagor  claimed  was  of  weak  mind  and 
that  the  deed  was  intended  to  transfer  her 

Property  to  the  dominion  and  control  of  her 
usband  and  stepchildren,  the  knowledge  of  the 
agent  was  the  knowledge  of  the  mortgagee, 
and  he  was  not  a  purchaser  for  valuable  con- 
sideration without  notice,  and  the  deed  of  trust 
could  be  set  aside  as  against  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  §§  670-679;  Dec  Dig. 
$  177.*] 

4.  Estates  <|  7*)— Fee  Conditional  —  Con- 
veyance bt  Tenant  in  Fee  Conditional 
—Effect. 

An  alienation  by  a  tenant  in  fee  condition- 
al, claiming  under  a  devise  to  her  for  life  and 
on  her  death  to  vest  in  the  heirs  of  her  body, 
made  after  the  birth  and  death  of  issue,  bars 
the  reversion  of  the  estate  to  the  heirs  of  tes- 
tator. 

[Ed.  Note.— For  other  cases,  see  Estates,  Cent. 
Dig.  §  7;    Dec.  Dig.  i  7.*] 

5.  Coubts  (5  93*)— Decisions  — Stabe  De- 
ci  sis 

The  rule  that  an  alienation  by  a  tenant  in 
fee  conditional  before  the  birth  of  issue  does 
not  prevent  the  reverter  of  the  donor  if  the 
issue  afterwards  born  dies  in  the  lifetime  of 
the  tenant,  but  that  an  alienation  after  the 
birth  and  death  of  issue  bars  the  right  of  the 
donor  in  the  reversion  is  a  rule  of  property 
and  will  not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  §§  336-359;   Dec  Dig.  §  93.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  Geo.  E.  Prince,  Judge. 


Action  by  Olivia  Holley  and  others 
against  W.  T.  Still,  trustee,  and  others. 
From  a  judgment  for  plaintiffs,  certain  of 
the  defendants  appeal.    Modified. 

See  Simms  v.  Buist,  52  S.  C.  554,  30  S.  E. 
400. 

The  following  is  the  decree  of  the  circuit 
court: 

"This  action  came  on  to  be  heard  before 
me  at  Barnwell,  at  the  spring  term  of  the 
court,  upon  the  pleadings  and  proceedings, 
the  case  by  a  consent  order  had  been  refer- 
red to  the  master,  Mr.  O'Bannon,  not  only 
to  take  the  testimony,  but  to  report  his  con- 
clusions on  the  law  and  facts,  and  with 
leave  to  report  any  special  matter.  The  tes- 
timony, oral  and  documentary,  is  most  vo- 
luminous, and  has  been  read  to  me  and  most 
carefully  considered.  The  able  report  of  the 
master  containing  his  conclusion  of  law  and 
facts,  as  well  as  the  able  arguments  of 
counsel  on  both  sides,  has  also  been  consid- 
ered. I  do  not  deem  it  necessary  in  stating 
my  conclusion  to  go  into  all  of  the  questions 
of  law  and  facts  as  fully  as  the  master  has, 
but  I  have  considered  all  of  the  questions 
most  carefully.  I  agreed  fully  with  the 
master  as  to  his  conclusions  that,  inasmuch 
as  it  is  admitted  by  all  parties  that  the  will 
of  John  Holley,  the  elder  (which  has  been 
construed  by  the  Supreme  Court  in  the  case 
of  Simms  v.  Buist,  52  S.  C.  554,  30  S.  E. 
400),  gave  to  Eugenia  Holley,  afterward  Eu- 
genia Rountree,  a  fee  conditional  at  com- 
mon law  in  the  tract  of  land  in  question, 
and  although  she  had  issue  born  of  her 
body,  yet  Inasmuch  as  she  made  no  aliena- 
tion during  the  lifetime  of  said  issue,  but 
only  after  the  death  of  said  issue  executed 
the  trust  deed  of  1905  in  question,  that  she 
had  no  power  to  make  said  trust  deed  so  as 
to  bar  the  reverter  of  the  estate  to  the  heirs 
at  law  of  John  Holley,  who  are  the  claim- 
ants in  the  action. 

"But  I  do  not  agree  with  the  master  that 
the  words  of  Chancellor  Dargan  In  Barks- 
dale  v.  Gamage,  3  Rich.  Eq.  279,  are  to  be 
regarded  simply  as  obita  dicta.  To  the  con- 
trary, I  think  the  chancellor  intended  to 
decide  and  did  decide  that  case  upon  the 
idea  that  after  the  birth  of  issue,  and  after 
the  death  thereof,  the  tenants  in  fee  condi- 
tional could  make  an  alienation  which 
would  bar  a  reverter,  but  I  am  firmly  of  the 
impression  that  the  chancellor  was  misled 
in  construing  the  quotations  which  he  made 
from  Blackstone.  I  conceive  the  law  to  be 
that,  upon  the  birth  of  issue,  the  condition 
is  not  gone  only  to  the  extent  of  alienation 
during  the  life  of  issue,  but,  if  the  issue 
dies  before  the  alienation,  the  disability  re- 
turns, and  any  alienation  is  void  and  can- 
not prevent  the  reverter.  If  It  were  other- 
wise upon  the  birth  of  issue,  simply  the  ten- 
ant would   have  the  power  to  devise  the 
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property,  and  our  courts  nave  held  frequent- 
ly that  no  such  power  obtains. 

"This  conclusion  of  law  within  itself  dis- 
poses of  this  Important  case  because  the 
trust  deed  made  by  Eugenia  A.  Rountree  in 
1905  to  W.  T.  Still,  trustee,  was  effective 
only  to  pass  the  title  to  the  land  in  question 
during  the  lifetime  of  the  said  Eugenia  A. 
Rountree,  and  consequently  the  subsequent 
deeds,  papers,  mortgages,  and  consents  made 
pursuant  to  said  trust  deed  are  null  and 
void  as  against  the  heirs  of  John  Holley,  the 
testator,  and  the  claimants  in  this  action 
are  the  legal  owners  of  the  real  estate  in 
question  and  are  entitled  to  portion  of  same 
among  themselves,  or  a  sale  and  division 
of  the  proceeds. 

[1]  "Inasmuch,  however,  as  it  is  an  im- 
portant case  and  has  been  fully  considered 
by  the  master,  I  have  considered  the  entire 
case  and  will  now  state  my  conclusions  con- 
cerning the  same.  I  confirm  the  conclusion 
of  the  master  on  this  part  of  the  case  and 
with  him  agree  that  the  trust  deed  of  1905, 
and  all  subsequent  deeds  and  mortgages  and 
consents,  should  be  set  aside  in  equity  as 
null  and  void.  I  do  not  go  to  the  extent  of 
finding  that  Eugenia  Rountree  was  out  and 
out  an  idiot  or  Imbecile,  but  I  do  find  and 
am  firmly  convinced  that  what  Dr.  Kirk- 
land,  her  physician,  testified  to  is  the  truth; 
that  at  the  time  she  executed  the  trust  deed 
in  question,  and  long  previously  thereto  and 
ever  afterwards,  she  was  extremely  weak- 
minded,  decrepit,  and  that,  in  consideration 
of  her  state  of  mind,  the  border  line  be- 
tween her  weakmindedness  and  her  imbecil- 
ity and  idiocy  was  but  a  shadow. 

"Regarding  her  in  such  condition  of  mind 
on  the  30th  day  of  September,  1905,  she  was 
induced  by  her  husband,  John  B.  Rountree, 
who  was  a  strong-minded  man,  and  her  step- 
son, W.  T.  Still,  and  her  other  stepchildren, 
'o  execute  the  trust  deed  in  question  which 
transferred  from  her  control  the  valuable 
property  in  question,  which  was  worth  as 
the  testimony  shows  from  $12,000  to  $15,000, 
reserving  only  in  herself  the  right  to  rents 
and  profits  during  her  lifetime,  and  giving 
unto  trustee  the  power  to  mortgage  the 
property  or  sell  and  convey  the  same  in  such 
parcels  as  he  saw  fit  upon  her  written  con- 
sent The  law  on  this  subject  is  properly 
stated  by  the  master,  and  the  relations  of 
these  parties  to  her— that  is  to  say,  her  hus- 
band and  her  stepson,  who  had  accepted  the 
position  as  trustee— were  such  as  to  raise 
the  presumption  that  constructive  fraud  was 
committed  and  undue  influence  was  used  to 
bring  about  this  deed  for  the  purpose  of 
transferring  the  property  from  her  control 
to  the  control  of  Rountree  and  his  children, 
and  to  practically  deprive  her  of  the  same. 
The  law  then  placed  the  burden  upon  the 
parties  Interested  to  show  that  there  was 
no  such  constructive  fraud  or  undue  influ- 
ence, and  I  find  that  the  evidence  surround- 
ing this   transaction   does  not  remove  the 


presumption;  these  parties  were  found  un- 
der the  law  to  show  that  it  was  an  honest 
and  just  transaction  •  •  •  and  this  they 
have  failed  to  show  and  satisfy  me. 

[2]  "To  the  contrary,  whilst  the  subse- 
quent transaction  between  the  parties  would 
not  effect  the  legality  of  the  trust  deed,  yet 
such  conduct  will  throw  light  upon  the  in- 
tention of  the  parties  at  the  time  they  had 
Mrs.  Rountree  to  make  the  transfer.  The 
subsequent  transaction  certainly  established 
that,  when  there  was  no  necessity  to  divide 
up  her  property  during  her  lifetime  to  pay 
the  Hill  mortgage  which  could  have  been 
paid  by  mortgage  upon  a  small  portion  of 
the  valuable  property,  yet  the  trustee  and 
the  others  acting  with  him  obtain  her  con- 
sent and  made  deeds  dividing  up  this  valu- 
able property  into  tracts  in  order  that  they 
could  own  same;  the  trustee's  wife  getting 
by  the  division  more  than  she  was  entitled 
to  by  the  deed. 

"Further  than  this,  when  they  could  not 
borrow  the  money  on  the  property  without 
wiping  out  her  right  of  support,  they  influ- 
enced her  to  sign  her  consent  giving  away 
her  right  of  support  on  the  border  of  the 
grave. 

"All  of  these  transactions  reflect  back  up- 
on the  Intention  of  the  parties  who  unduly 
influenced  her  when  she  signed  the  trust 
deed  in  1905,  and  strengthens  rather  than 
weakens  the  presumption  that  the  transac- 
tion was  a  constructive  fraud  and  brought 
about  by  undue  influence. 

[3]  'The  other  question  involved  as  to  the 
agency  of  J.  O.  Patterson  &  Son  of  the  Mort- 
gage Company  in  question  is  very  clear. 
I  concur  with  the  master  that  they  were 
such  agents;  they  were  not  only  agents  of 
the  Mortgage  Company,  but  they  were 
agents  of  the  mortgagors.  There  is  no  ne- 
cessity to  quote  authority  on  that  subject, 
as  the  authority  quoted  by  him  is  sufficient. 
I  also  agree  with  the  master  in  his  finding 
of  fact  that  as  such  agents  they  had  knowl- 
edge or  notice  of  such  facts  which,  if  they 
had  used  ordinary  diligence,  would  have 
lead  them  up  to  the  knowledge  that  this 
lady  at  the  time  she  executed  the  trust  deed 
was  a  person  of  very  weak  mind,  and  that 
said  deed  was  intended  to  transfer  her  prop- 
erty to  the  dominion  and  control  of  John  B. 
Rountree  and  his  children.  This  is  not  im- 
puting any  fraud  to  Messrs.  Patterson  & 
Son,  but  simply  Imputing  to  them  knowl- 
edge of  the  existence  of  facts  which  when 
known  to  them  ought  to  have  kept  them 
from  allowing  the  Mortgage  Company  to 
loan  money  upon  that  property.  This  being 
the  case,  the  knowledge  to  them  was  knowl- 
edge to  their  clients,  the  Mortgage  Com- 
pany, and,  they  having  such  knowledge  or 
facts  sufficient  to  lead  up  to  their  knowl-, 
edge,  they  have  failed  to  establish  their 
plea  of  purchaser  for  valuable  consideration 
without  notice. 

"In  so  far  as  the  defendants  the  Easter- 
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lings  are  concerned,  they  came  into  tne  case 
as  purchasers  from  Frank  Rountree  and  Mrs. 
Smith  after  the  lis  pendens  were  filed,  and 
of  course  with  full  notice  of  all  the  rights 
of  claimants  in  the  case,  and  their  deeds 
under  the  findings  as  aforesaid  are  null  and 
void  to  say  nothing  of  the  fact  that  the 
prices  which  they  paid  of  $100  each  to  Mrs. 
Smith  and  Frank  Rountree  is  a  clear  indi- 
cation that  they  knew  that  there  was  inva- 
lidity in  the  title." 

J.  O.  Patterson  &  Son,  R.  G.  Holman,  and 
R.  A.  Ellis,  of  Barnwell,  and  W.  H.  Town- 
send,  of  Columbia,  for  appellants.  D.  S. 
Henderson,  of  Aiken,  James  A.  Willis  and 
B.  T.  Rice,  both  of  Barnwell,  for  respond- 
ents. 

GARY,  O.  J.  [4]  The  -decree  of  his  honor 
the  circuit  judge  as  reported  is  affirmed  for 
the  reasons  therein  stated  except  as  to  his 
conclusion  'that,  inasmuch  as  it  is  admitted 
by  all  parties  that  the  will  of  John  Holley, 
the  elder,  gave  to  Eugenia  Holley,  afterwards 
Eugenia  Rountree,  a  fee  conditional  at  com- 
mon law  in  the  tract  of  land  in  question, 
and  although  she  had  issue  born  of  her  body, 
yet  inasmuch  as  shefmade  no  alienation  dur- 
ing the  lifetime  of  said  Issue,  but  only  after 
the  death  of  said  issue  executed  the  trust 
deed  of  1005  in  question,  that  she  had  no 
power  to  make  said  trust  deed  so  as  to  bar 
the  reverter  of  the  estate  to  the  heirs  at 
law  of  John  Holley.  who  are  the  claimants 
in  the  action." 

Permission  was  granted  upon  the  hearing 
of  this  appeal  to  review  the  case  of  Barks- 
dale  v.  Gamage,  3  Rich.  Eq.  271,  which  shows 
that  the  ruling  of  his  honor  the  presiding 
judge  is  erroneous  unless  this  court  over- 
rules the  said  case,  in  which  the  court  uses 
this  language:  "Under  the  purely  military 
system  of  tenures  that  existed  under  the 
earlier  kings  of  the  Norman  dynasty,  all 
feuds  were  granted  for  the  life  of  the  feuda- 
tory only.  2  Bl.  Com.  65.  In  process  of 
time  they  were  extended  beyond  his  life,  and 
at  length  to  the  heirs  of  his  body,  and  in 
some  instances  to  his  heirs  general.  The  fee 
conditional  Is  a  remnant  of  these  earlier 
tenures.  'It  was  called  a  fee  conditional  by 
reason  of  the  condition  expressed  or  implied 
in  the  donation  of  it  that,  if  the  donee  died 
without  such  particular  heirs  (of  his  body), 
the  land  should  revert  to  the  donor.'  But 
if  he  had  such  heirs  'it  should  remain  in  the 
donee.'  2  Bl.  Com.  110.  'Now  we  must  ob- 
serve/ says  Sir  William  Blackstone  (2  Com. 
110),  'that,  when  any  condition  is  performed, 
it  is  thenceforth  entirely  gone,  and  the  thing 
to  which  It  was  before  annexed  becomes 
thenceforth  absolutely  and  wholly  uncondi- 
tional.' So  that,  as  soon  as  the  grantee  had 
issue  born,  his  estate  was  supposed  to  become 
absolute  by  the  performance  of  the  condition 
at  least  for  these  three  purposes:    (1)  To  en- 


able the  tenant  to  alien  the  land  and  thereby 
to  bar  not  only  his  own  issue  but  also  the 
donor  of  his  interest  in  the  reversion;  (2) 
to  subject  him  to  forfeit  it  for  treason 
which  he  could  not  do,  till  issue  born,  longer 
than  his  own  life;  (3)  to  empower  him  to 
charge  the  land  with  rents,  etc.  The  fee  con- 
ditional,  it  would  thus  appear  (to  the  extent 
laid  down  in  the  passage  cited),  is  not  differ- 
ent from  other  estates  on  condition,  in  re- 
gard to  which  a  fundamental  rule  is  that, 
when  the  condition  is  once  performed,  it  is 
thenceforward  gone  forever." 

[5]  In  speaking  of  the  effect  of  alienation 
after  the  birth  and  before  the  death  of  issue, 
and  alienation  after  tne  death  of  issue,  the 
court  says:  "The  distinction  is  nice  and  ap- 
parently arbitrary,  but  yet  is  found  to  be  in 
harmony  with  the  general  rules  of  law  in 
regard  to  estates  upon  condition."  The  doc- 
trine announced  In  Barksdale  v.  Ramage  has 
become  a  settled  rule  of  property,  is  arbi- 
trary In  its  nature  like  the  rule  in  Shelley's 
Case,  and  we  see  no  greater  reason  for 
changing  one  than  the  other,  as  the  change 
in  either  would  tend  to  unsettle  property 
rights  and  lead  to  great  confusion.  Thi* 
principle  is  affirmed  in  the  case  of  Dillard  v. 
Yarboro,  77  S.  C.  227,  57  S.  E.  841,  wherein 
the  court  uses  the  following  language:  "Heirs 
of  the  body  are  words  of  limitation  whereby 
the  parties  take  by  inheritance  and  not  by 
purchase,  therefore  the  conveyance  of  the 
property  by  defendant  was  as  effectual  to 
convey  the  fee  as  if  the  deed  had  been  to 
her  and  her  heirs  generally,  whether  she  con- 
veyed before  or  after  the  birth  of  issue.  The 
only  difference  between  a  conveyance  of  land 
by  the  tenant  in  fee  conditional  before  and 
after  the  birth  of  issue  is  that,  where  the 
alienation  is  before  the  birth  of  issue  and  is- 
sue is  subsequently  born  and  dies  during  the 
life  of  the  tenant  in  fee  conditional,  the  re- 
verter of  the  donor  is  not  thereby  prevented" 
—citing  Barksdale  v.  Ramage,  3  Rich.  Eq. 
271. 

Judgment  modified. 


(91  S.  C.  417) 

GIVENS  v.  NORTH  AUGUSTA  ELECTRIC 
&  IMPROVEMENT  CO. 

(Supreme  Court  of  South  Carolina.    May  23, 

1912.) 

1.  Damages  (I  142*)— Breach  of  Contract 
—Actions— Complai  nt. 

In  an  action  for  a  breach  of  a  contract  to 
furnish  electricity,  a  motion  to  strike,  for  ir- 
relevancy and  redundancy,  allegations  of  the 
complaint  which  stated  plaintiff's  business,  the 
purposes  for  which  he  intended  to  use  the  elec- 
tricity, and  the  consequent  special  damages 
from  the  failure  to  supply  on  the  ground  that 
it  was  not  alleged  that  the  defendant  knew 
of  these  matters  when  the  contract  was  made, 
was  properly  refused  where  in  each  paragraph 
in  which  special  damages  were  alleged  it  was 

?lainly  and  unequivocally  averred  that  the  de- 
endant  knew  of  such  facts  and  circumstances, 
and  it  could  be  inferred  from  the  entire  com- 
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plaint  that  he  had  such  knowledge  at  the  time 
of  the  making  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  ft  413;    Dec  Dig.  |  142.*] 

2.  Pleading  (§  367*)— Complaint— Motions 
to  Make  Mobe  Certain. 

Though  a  complaint  charging  a  breach  of 
a  contract  to  furnish  electricity  and  alleging 
special  damages  to  plaintiff's  business  did  not 
charge  that  the  defendant  knew  of  all  the 
phases  of  such  business  when  the  contract  was 
made,  a  motion  to  strike  other  material  allega- 
tions which  constituted  the  plaintiff's  cause  of 
action  was  properly  refused  as  the  remedy  was 
by  motion  to  make  more  definite  and  certain  by 
alleging  when  defendant  acquired  such  knowl- 
edge. 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cent.  Dig.  §§  1173-1198;  Dec.  Dig.  §  367.*] 

3.  Damages  ($  5*)— Breach  of  Contract- 
Special  Damages. 

To  recover  special  damages  for  breach  of 
a  contract,  the  defendant  need  not  have  con- 
tracted with  reference  thereto;  it  being  suffi- 
cient if  at  the  time  of  contracting  he .  had 
knowledge  of  the  special  facts  and  circumstanc- 
es out  of  which  the  damages  arose.  * 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  4;   Dec.  Dig.  §  5.*] 

4.  Damages  (§  208*)— Breach  of  Contract 
—Special  Damages— Question  fob  Jury. 

Whether  special  damages  were  within  the 
contemplation  of  the  parties  at  the  time  of 
making  the  contract  is  a  question  for  the  jury 
unless  the  evidence  is  susceptible  of  but  one 
reasonable  inference. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  54,  64,  68,  132.  144,  145,  205, 
220,  533,  534;   Dec.  Dig.  f  208.*] 

5.  Pleading  (§  365*)— Motions— Motion,  to 
Strike— Time  for  Filing. 

In  an  action  for  breach  of  a  contract  to 
supply  electricity  a  motion  to  strike  an  allega- 
tion that  the  defendant  breached  the  contract 
willfully  and  wantonly  was  properly  refused, 
where  it  was  not  noticed  within  the  time  al- 
lowed by  circuit  court  rule  No.  20,  i.  e.,  before 
demurring  or  answering  and  within  20  days 
from  the  service  of  the  pleading. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1163-1172;   Dec.  Dig.  f  365.*] 

6.  Pleading  (|  365*)— Motions— Motion  to 
Strike— Time  for  Filing. 

As  motions  to  strike  allegations  in  a  plead- 
ing are  of  a  dilatory  nature,  successive  motions 
on  different  grounds  will  not  be  tolerated  where 
all  objectionable  matter  could  be  disposed  of  at 
once,  so  that  the  motion  was  properly  refused 
where  a  former  motion  to  strike  other  allega- 
tions had  been  interposed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1165-1172;   Dec.  Dig.  §  365.*] 

7.  Pleading   (f  381*)  —Admission  of  Evi- 
dence—Irrelevant Allegations. 

Though  irrelevant  or  redundant  matter  is 
left  in  a  pleading  by  failure  to  move  to  strike, 
or  by  refusal  of  such  a  motion,  the  trial  judge 
may  consider  the  relevancy  of  testimony  there- 
under with  regard  to  other  proof  in  the  case, 
and  is  not  bound  because  such  allegations  have 
been  allowed  to  remain  to  receive  evidence  in 
their  support. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  |§  1238,  1253-1279;  Dec  Dig.  { 
381.*] 

8.  Appeal  and  Error  (§  1032*)— Review- 
Burden  of  Showing  Prejudice. 

A  party  complaining  of  the  admission  of 
evidence  to  sustain  allegations  to  which  a  mo- 
tion' to  strike  for  irrelevancy  or  redundancy 


was  refused  has  the  burden  of  showing  preju- 
dice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4047-4051;  Dec  Dig.  § 
1032.*] 

9.  Pleading  (§  381*)— Evidence  in  Support 
of  Irrelevant  Allegations. 

As  the  refusal  of  a  motion  to  strike  allega- 
tions of  a  pleading  for  irrelevancy  or  redun- 
dancy is  not  appealable,  the  trial  judge  may 
properly  refuse  to" admit  testimony  bearing  on 
allegations  to  which  a  motion  to  strike  has 
been  refused,  as  otherwise  there  might  be  prej- 
udice without  remedy. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f§  1238,  1253-1279;    Dec  Dig.  I 

10.  Pleading  (§  367*)— Motions— Motion  to 
Make  More  Definite  and  Certain. 

A  motion  to  require  a  complaint  to  be 
made  more  definite  and  certain  was  properly 
refused  where  sustaining  it  would  have  requir- 
ed plaintiff  to  set  out  in  his  complaint  prac- 
tically all  the  evidence  on  which  he  relied  to 
prove  his  case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f§  1173-1193;  Dec  Dig.  §  367.*] 

11.  Jury  (§  31*)— Cases  Which  May  be  Re- 
ferred. 

Code  Civ.  Proc  1902,  §  293,  which  au- 
thorizes the  court  in  its  discretion  to  order  a 
reference  in  cases  where  the  trial  of  an  issue 
of  fact  shall  require  the  examination  of  a  long 
account  on  either  side,  is  not  applicable  to  an 
action  for  damages  for  breach  of  a  contract 
in  which  case  the  parties  have  a  constitutional 
right  to  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  204-219 ;   Dec  Dig.  |  31.*] 

12.  Damages  (§  89*) —Breach  — Punitive 
Damages. 

Punitive  damages  are  not  recoverable  for 
breach  of  a  contract  except  where  the  breach 
was  accompanied  by  an  intent  to  defraud,  even 
though  it  may  have  been  wanton  and  willful. 
,  [Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §  203;  Dec.  Dig.  §  89.*] 

13.  Appeal  and  Error  (§  1053*)— Admission 
of  Evidence  — Cure  of  Improper  Admis- 
sion. 

The  improper  admission  of  evidence  to 
prove  remote  and  speculative  damages,  under  a 
claim  for  punitive  damages,  in  an  action  for 
breach  of  a  contract  to  supply  electricity  would 
be  ground  for  reversal  where,  though  the  court 
instructed  that  punitive  damages  were  not  re- 
coverable, and  that  many  of  the  elements  of 
damage  as  to  which  he  bad  admitted  evidence 
were  remote  and  speculative,  he  did  not  defi- 
nitely state  what  particular  claims  for  remote 
and  speculative  damages  in  evidence  should  be 
excluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4178-1184;  Dec  Dig.  | 
1053.*] 

14.  Damages  (|  45*)— Breach  of  Contract 
—Elements. 

In  an  action  for  a  breach  of  a  contract  to 
supply  electricity,  the  plaintiff  could  not  recov- 
er as  damages  expenses  incurred  in  securing 
and  providing  means  for  securing  current  from 
another  source  of  supply,  where  the  expenses 
were  not  incurred  before  the  expiration  of  the 
contract,  but  were  caused  after  the  expiration 
and  from  the  defendant's  refusal  to  renew  the 
agreement 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  92-98;  Dec  Dig.  f  45.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  R.  C.  Watts,  Judge. 
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'To  be  officially  reported.1 

Action  by  John  M.  Givens  against  the 
North  Augusta  Electric  &  Improvement 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  new  trial 
granted. 

Boykin  Wright  and  Geo.  T.  Jackson,  both 
of  Augusta,  Ga.v  and  J.  B.  Salley,  of  Aiken, 
for  appellant    Sawyer  ft  Williams,  of  Aiken, 
•  for  respondent 

HYDRICK,  J.  This  is  an  action  for  dam- 
ages for  the  breach  of  a  contract  whereby 
defendant  agreed  to  furnish  plaintiff  with 
"all  required  electricity,  not  to  exceed  100 
horse  power,"  for  power  and  other  purposes, 
for  the  period  of  two  years,  commencing  Sep- 
tember 1,  1906.  Plaintiff  wanted  to  use  the 
current  in  the  operation  of  his  dairy  farm 
and  in  the  refrigeration  of  the  products 
thereof;  In  the  manufacture  of  ice,  in  the 
running  of  a  public  ginnery,  and  for  propel- 
ling other  machinery  in  connection  with  his 
farming  operations  and  other  business  en- 
terprises. The  complaint  is  very  long,  and 
it  would  incumber  this  opinion  too  much  to 
set  it  out  in  full.  It  is  sufficient  to  say 
that  it  states  in  detail  the  various  business 
enterprises  in  which  the  plaintiff  was  en- 
gaged, and  the  various  purposes  for  which 
he  Intended  to  use  the  electricity  contracted 
for  in  the  conduct  of  his  business;  that  de- 
fendant knew  the  nature  of  his  business,  and 
all  the  facts  and  circumstances  detailed,  and 
the  special  damages  that  would  result  to 
plaintiff  by  a  breach  of  the  contract  It  also 
alleges  that  defendant  willfully  and  wan- 
tonly broke  the  contract 

[1]  The  defendant  moved  to  strike  out  cer- 
tain allegations  of  the  complaint  as  irrele- 
vant and  redundant  The  grounds  of  the 
motion  were,  in  substance,  that  the  allega- 
tions sought  €b  be  stricken  out  set  forth 
the  plaintiff's  business,  the  purpose  for 
which  he  intended  to  use  the  electricity  con- 
tracted for,  and  the  special  damages  re- 
sulting to  him  from  the  failure  of  defendant 
to  furnish  the  electricity,  according  to  the 
contract,  without  alleging  that  defendant 
knew  of  these  things  when  the  contract  was 
made,  and  that  he  contracted  with  reference 
to  such  special  damages,  also  on  the  ground 
that  some  of  the  damages  alleged  are  not 
recoverable  because  they  are  remote  and 
speculative. 

The  motion  was  properly  refused  because 
it  is  plainly  and  unequivocally  alleged  in 
every  paragraph  of  the  complaint  in  which 
special  damages  are  alleged  that  defendant 
knew  all  the  facts  and  circumstances  out 
of  which  such  damages  arose,  and  that  de- 
fendant knew  also  that  such  damages  would 
result  from  its  breach  of  the  contract. 
While  It  is  not  alleged  in  so  many  words 
that  defendant  knew  all  this  when  the  con- 
tract was  made,  it  is,  by  reasonable. intend- 
ment, to  be  gathered  from  the  complaint, 


construed  as  a  whole,  that  defendant  did 
know  it  at  that  time. 

[2]  But,  if  (here  was.  any  uncertainty  as 
to  that,  the  defendant's  remedy  was  by  mo- 
tion to  make  the  complaint  more  definite  and 
certain  by  alleging  when  the  defendant  ac- 
quired knowledge  of  the  facts  and  circum- 
stances out  of  which  the  special  damages 
arose,  and  not  by  motion  to  strike  out  the 
other  material  allegations  which  constitute 
the  plaintiff's  cause  of  action. 

[3, 4]  It  is  not  necessary  to  allege  In  a  com- 
plaint for  special  damages  that  defendant 
contracted  with  reference  to  such  damages. 
It  is  sufficient  to  allege  knowledge,  at  the 
time  of  contracting,  of  the  special  facts  and 
circumstances  out  of  which  the  special  dam- 
ages arose.  From  these  it  may  be  determin- 
ed whether  or  not  such  damages  were  in  the 
contemplation  of  both  parties  to  the  con- 
tract, and  whether  they  contracted  with 
reference  thereto,  which  is  ordinarily  a  ques- 
tion of  fact  for  the  jury  unless  the  evidence 
is  susceptible  of  only  one  reasonable  infer- 
ence, and  then  it  is  for  the  court  The  rule 
as  to  the  recovery  of  special  damages  for 
breach  of  contract  is  stated  in  the  leading 
case  of  Hadley  v.  Baxendale,  9  Exch.  353: 
"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  L  e.,  accord- 
ing to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time 
they  made  the  contract,  and  as  the  probable 
result  of  the  breach  of  it  Now,  if  the  spe- 
cial circumstances  under  which  the  contract 
was  actually  made  were  communicated  by 
the  plaintiffs  to  the  defendants,  and  thus 
known  to  both  parties,  the  damages  result- 
ing from  the  breach  of  such  a  contract, 
which  they  would  reasonably  contemplate, 
would  be  the  amount  of  Injury  which  would 
ordinarily  follow  from  a  breach  of  contract 
under  these  special  circumstances  so  known 
and  communicated.  But,  on  the  other  hand, 
if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the,  contract, 
he  at  the  most  could  only  be  supposed  to 
have  had  in  his  contemplation  the  amount 
of  injury  which  would  arise  generally  and 
in  the  great  multitude  of  cases  not  affected 
by  any  special  circumstances  from  such  a 
breach  of  contract." 

The  complaint  does  contain  some  allega- 
tions of  remote  and  speculative  damages, 
and,  if  the  motion  to  strike  out  had  been 
directed  exclusively  at  these,  it  is  probable 
that  It  would  have  been  granted. ,  But  we 
find  on  examination  of  the  notice  that  de- 
fendant sought  to  strike  out  as  irrelevant 
and  redundant  allegations  of  special  dam- 
ages,  which  may  be  recovered,   if  proved, 
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along  with  the  allegations  of  remote  and 
speculative  damages.  The  ruling  upon  this 
matter  becomes  immaterial,  as  a  new  trial 
is  granted  upon  other  grounds. 

[6,  6]  The  defendant's  motion  made  at  the 
trial  to  strike  out  the  allegation  that  it 
broke  the  contract  willfully  and  wantonly 
was  also  properly  refused,  first,  because  it 
was  not  noticed  within  the  time  allowed  by 
rule  20  of  the  circuit  court,  to  wit,  before 
demurring  or  answering,  and  within  20  days 
from  the  service  of  the  pleading;  second,  be- 
cause it  should  have  been  embraced  in  the 
first  motion  to  strike  out  Such  motions  are 
necessarily  of  a  dilatory  nature,  and  succes- 
sive motions  on  different  grounds  will  not  be 
tolerated  where  all  the  objectionable  matter 
can  be  disposed  of  at  once. 

[7, 8]  It  does  not  follow,  however,  that, 
because  irrelevant  or  redundant  matter  is 
left  in  a  pleading,  either  because  of  a  fail- 
ure to  move  to  strike  it  out  or  because 
of  the  refusal  of  such  a  motion,  evidence 
must  be  admitted  to  prove  it  The  trial 
judge  is  not  bound  to  admit  evidence  to 
prove  an  allegation  which  another  judge 
has  refused  to  strike  out  as  irrelevant  or  re- 
dundant The  admission  or  exclusion  of  evi- 
dence to  prove  a  given  fact  or  circumstance 
frequently  depends  upon  proof  or  lack  of 
proof  of  some  other  fact  or  circumstance  by 
which  its  relevancy  or  Irrelevancy  is  made 
to  appear.  Therefore,  even  though  another 
judge  had  refused  a  motion  to  strike  out 
matter  alleged  to  be  irrelevant  or  redundant, 
the  trial  judge  is  not  bound  by  such  refusal 
to  admit  evidence  to  prove  it  He  is  in  a 
better  position  to  determine  its  relevancy  or 
irrelevancy,  and,  where  a  party  conceives 
himself  prejudiced  by  an  allegation  of  such 
matter  and  takes  the  proper  steps  by  mo- 
tion to  have  it  stricken  out,  and  his  motion, 
is  refused,  he  is  then  in  position  to  ask  this 
court  to  review  the  ruling  of  the  trial  judge 
in  admitting,  over  his  objection,  evidence  to 
sustain  such  allegation.  Of  course,  the  bur- 
den is  upon  him  to  show  that  he  was  prej- 
udiced thereby.  Martin  v.  Railway,  70  S|.  C. 
8,  48  S.  E.  616;  Bromonla  Go.  v.  Drug  Co., 
78  S.  G.  482,  59  S.  E.  363. 

[91  There  is  another  reason  why  the  trial 
judge  may  exclude  evidence  to  sustain  such 
an  allegation  even  though  a  motion  to  strike 
it  out  has  been  refused.  The  refusal  of  such 
a  motion  is  not  appealable.  Woodward  v. 
Woodward,  87  S.  G.  247,  69  S.  E.  232,  and 
cases  cited.  Therefore,  if  the  refusal  of  the 
motion  to  strike  out  is  held  to  conclude  the 
matter  and  to  be  binding  on  the  trial  judge, 
a  party  might  suffer  prejudice  by  the  erro- 
neous refusal  of  such  a  motion,  without  any 
remedy,  when  the  statute  (section  181  of  the 
Gode  of  Procedure)  recognizes  the  possibility 
of  a  party  suffering  prejudice  by  such  al- 
legations and  provides  a  remedy  by  motion 
to  strike  them  out. 

[10]  The  defendant  also  made  a  motion  to 


require  the  plaintiff  to  make  his  complaint 
more  definite  and  certain  in  a  great  many 
particulars  which  would  have  required  the 
plaintiff  to  set  out  in  his  complaint  practical- 
ly all  the  evidence  on  which  he  relied  to 
prove  his  case.  There  was  no  error  in  refus- 
ing the  motion. 

[11]  As  this  is  an  action  for  damages  for 
a  breach  of  contract,  the  parties  have  a 
constitutional  right  to  a  trial  by  jury.  Sec- . 
tion  293  of  the  Gode  of  Procedure,  which  au- 
thorizes the  court  in  its  discretion  to  order 
a  reference  in  cases  "where  the  trial  of 
an  issue  of  fact  shall  require  the  examina- 
tion of  a  long  account  on  either  side,"  does 
not  apply  in  a  case  like  this.  Smith  v. 
Bryce,  17  S.  C.  638;  Wilson  v.  York,  43  S. 
G.  299,  21  S.  EL  82;  Thames  v.  Rouse,  85  S. 
G.  69,  69  S.  E.  140. 

[12]  Evidence  was  admitted  over  defend- 
ant's objection  to  prove  remote  and  specula- 
tive damages,  the  court  holding  that  the  com- 
plaint alleged  a  willful  and  wanton  violation 
of  the  contract  which,  if  proved,  would  enti- 
tle plaintiff  to  punitive  damages.  This  was 
error.  Punitive  damages  are  not  recoverable 
for  breach  of  contract  except  where  the 
breach  is  accompanied  by  an  intent  to  de- 
fraud the  other  party  to  the  contract  Wel- 
born  v.  Dixon,  70  S.  G.  108,  49  S.  E.  232,  3 
Ann.  Gas.  407.  There  is  no  allegation  of 
fraud  in  this  case.  Therefore  punitive  dam- 
ages are  not  recoverable,  notwithstanding  the 
allegation  of  a  willful  and  wanton  violation 
of  the  contract  by  the  defendant 

[13]  After  hearing  all  the  evidence,  his 
honor  instructed  the  jury  that  there  was  no 
evidence  upon  which  punitive  damages  could 
be  awarded,  and  that  a  good  many  of  the  ele- 
ments of  damage  as  to  which  he  had  admit- 
ted evidence  were  remote  and  speculative  and 
were  based  on  the  claim  for  punitive  damag- 
es, and  must  fall  with  that  claim.  But  there 
was  no  definite  Instruction  given  as  to  what 
claims  for  remote  and  speculative  damages 
should  be  excluded  further  than  that  such 
damages  were  not  recoverable,  and  that  they 
were  "such  as  prospective  profits,  loss  of  rep- 
utation," etc.  As  evidence  of  remote  and 
speculative  damages  other  than  loss  of  pro- 
spective profits  and  loss  of  reputation  had 
been  admitted,  and  as  the  jury  were  not  in- 
structed except  in  a  general  way  what  dam- 
ages should  be  included  In  their  verdict,  if 
they  found  for  the  plaintiff,  it  appears  very 
probable  Jthat  defendant  was  prejudiced  by 
the  course  of  the  trial  in  that  respect 

The  rule  for  the  correct  measure  of  damag- 
es in  cases  like  this  has  been  so  recently  con- 
sidered by  this  court  that  it  is  unnecessary 
to  do  more  than  to  refer  to  the  cases.  See 
Martin  v.  Railway,  70  S.  C.  8,  48  S.  E.  616; 
Standard  Supply  Go.  v.  Garter  &  Harris,  81 
S.  G.  181,  62  S.  E.  150,  19  L.  R.  A.  (N.  S.) 
155;  McMeekin  v.  Railway,  82  S.  G.  468,  64 
S.  E.  413,  and  cases  therein  cited. 

[14]  Plaintiff's  contract  with  defendant  ex- 
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pired  September  1,  1908,  and  there  was  no 
provision  for  a  renewal  thereof.  After  the 
expiration  of  his  contract  with  defendant, 
the  plaintiff  made  a  contract  with  the  Caro- 
lina Light  &  Power  Company  to  furnish  him 
electricity.  Owing  to  a  difference  in  the  kind 
of  current  supplied  by  these  companies,  plain- 
tiff found  it  necessary  to  make  certain  alter- 
ations in  his  transmission  lines  and  in  his 
machinery  and  to  get  some  new  machinery 
before  he  could  use  the  current  furnished  by 
the  Carolina  Light  &  Power  Company.  He 
was  also  put  to  some  expense  to  obtain  rights 
of  way  to  connect  with  the  last-named  com- 
pany. Against  the  objection  of  the  defend- 
ant, plaintiff  was  allowed  to  introduce  evi- 
dence of  these  expenses  as  elements  of  dam- 
ages recoverable  on  account  of  defendant's 
breach  of  the  contract  And  the  court  refus- 
ed defendant's  request  to  Instruct  the  jury 
that  plaintiff  was  not  entitled  to  recover 
these  expenses  because  they  were  not  caused 
by  defendant's  breach  of  the  contract,  but 
arose  after  the  expiration  of  the  contract 
and  grew  out  of  defendant's  refusal  to  renew 
it.  It  was  error  to  admit  the  testimony  and 
to  refuse  the  request  referred  to,  for  it  is 
clear  that  these  elements  of  damage,  did  not 
result  from  defendant's  breach  of  the  con- 
tract. As  the  sixth  paragraph  of  the  com- 
plaint contains  the  allegations  of  these  ele- 
ments of  damage,  and  as  the  defendant  mov- 
ed to  strike  out  that  paragraph  as  irrelevant, 
and  as  we  have  held  that  there  was  no  error 
in  refusing  the  motion,  it  is  proper  that  we 
should  say  that  it  does  not  appear  from  the 
allegations  of  said  paragraph  when  said  ex- 
penses were  incurred,  whether  before  or  aft- 
er the  expiration  of  defendant's  contract,  and 
it  was  not  made  to  appear  otherwise.  From 
the  language  used,  it  Is  fairly  Inferable  that 
these  expenses  were  incurred  before  the  ex- 
piration of  defendant's  contract  and  as  the 
result  of  the  breach  thereof.  If  that  had 
been  so,  of  course,  the  allegations  of  that  par- 
agraph would  have  been  pertinent. 

What  we  have  said  practically  disposes  of 
all  the  exceptions  which  have  sufficient  merit 
to  require  special  attention. 

Judgment  reversed,  and  new  trial  granted. 

WOODS,  J.,  concurs.  GARY,  C.  J.f  con- 
curs in  the  result 


<9i  s.  c.  603) 

DEAVER-JETER  CO.  v.  SOUTHERN 

RY.  CO. 

(Supreme  Court  of  South  Carolina.     June  6, 

1912.) 

1.  Evidence  (§  244*)— Admissions— Receipt 
of  Goods  bt  Gabbier. 

A  letter  written  by  the  local  agent  of  a 
railroad  company  in  response  to  an  inquiry  as 
to  a  shipment  of  goods,  which  stated  that  the 
good 8  had  been  destroyed  by  fire,  is  competent 
evidence   that   the   railroad   company   received 


the  foods;  the  answer  to  such  an  inquiry  being 
within  the  scope  of  the  agent's  duty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  916-036;  Dec  Dig.  *  244.*] 

2.  Carriers  (§  159*)— Cabbiage  of  Goods- 
Notice  of  loss. 

A  stipulation  in  a  bill  of  lading  that 
claims  for  loss  or  damages  must  be  made  with- 
in a  reasonable  time  after  delivery  is  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  *§  668-672,  699-703%,  711-714, 
718,  718%;  Dec.  Dig.  §  159.*] 

3.  Cabbiebs  (I  159*)— Carriage  of  Goods- 
Notice  of  Loss— Waiver  of  Notice. 

Where  it  appeared  that  a  railroad  com- 
pany bad  notice  that  a  shipment  of  goods  was 
destroyed  by  fire.  t*he  failure  of  the  consignee 
to  give  notice  of  nondelivery,  as  required  by 
the  bill  of  lading,  is  no  bar  to  an  action;  there 
being  no  reason  for  the  giving  of  such  notice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  «  668-^72,  699-703%,  711-714, 
718,  718% ;  Dec  Dig.  §  159.*] 

4.  Cabbiebs    (§  76*)— Loss  of  Goods— Per- 
sons Who  may  Sue— Evidence  of  Title. 

The  fact  that  the  seller  of  goods,  destroy- 
ed while  in  the  hands  of  a  carrier,  has  agreed 
to  indemnify  the  buyer  for  the  expenses  of  a 
suit  against  the  carrier  is  not  sufficient  to 
overcome  positive  evidence  of  title  in  the  buy- 
er, so  as  to  show  that  he  was  not  entitled  to 
sue. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  256-271,  363;  Dec.  Dig.  |  76.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;    Ernest  Gary,  Judge. 

Action  by  the  Deaver-Jeter  Company 
against  the  Southern  Railway  Company. 
From  an  order  of  nonsuit,  plaintiff  appeals. 
Reversed  and  remanded. 

John  K.  Hamblin  and  Wallace  &  Barron, 
of  Union,  for  appellant  Sanders  &  De 
Pass,  of  Spartanburg,  for  respondent 

HYDRICK,  J.  This  is  an  appeal  from  an 
order  of  nonsuit.  In  August,  1908,  the  Fech- 
helmer-Keifer  Company,  of  Cincinnati,  deliv- 
ered to  the  Louisville  &  Nashville  Railroad 
Company  a  case  of  cloihing  for  transportation 
and  delivery  to  plaintiff  at  Carlisle,  S.  C. 
The  goods  never  reached  destination.  Plain- 
tiff made  inquiry  for  them  of  defendant's 
agent  at  Carlisle,  and  under  date  of  Septem- 
ber 14,  1908,  he  wrote  plaintiff:  "I  am  in- 
formed by  our  route  agent,  Mr.  W.  C.  Wall, 
that  a  case  of  clothing  consigned  to  you  all 
shipped  from  Cincinnati,  Ohio,  was  destroyed 
by  fire  at  Hamburg,  S.  C,  on  account  of 
high  water  and  an  act  of  God."  There  was 
testimony  that  Hamburg  is  on  defendant's 
road,  and  that  the  fire  was  caused  by  the 
high  water  of  the  Savannah  river,  during  the 
freshet  of  August,  1908,  getting  into  a  car 
load  of  quicklime.  In  October,  1910,  plain- 
tiff filed  with  defendant's  agent,  at  Carlisle, 
a  claim  for  the  value  of  the  goods,  and  in 
December,  1910,  this  action  was  brought  to 
recover  the  value  of  the  goods  and  the  stat- 
utory penalty  for  failing  to  pay  the  claim 
therefor. 

The    nonsuit     was    granted     upon     two 
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grounds:  (1)  Because  there  was  no  evidence 
that  defendant  ever  received  the  goods  or 
lost  them.  (2)  Because  .the  claim  therefor 
was  not  filed  within  the  time  stipulated  in 
the  bill  of  lading. 

[1]  We  think  the  letter  of  defendant's 
agent  at  Carlisle  was  competent  evidence 
that  defendant  had  received  the  goods,  and 
that  they  were  destroyed  while  in  its  posses- 
sion. If  defendant  received  the  goods,  it 
was  its  duty  to  deliver  them  to  plaintiff,  or 
inform  plaintiff  what  had  become  of  them. 
It  could  discharge  this  duty  only  through  its 
agents.  Therefore  the  agent  at  Carlisle  was 
acting  within  the  scope  of  his  duty  and  au- 
thority when  he  undertook  to  find  out  wheth- 
er defendant  had  received  the  goods,  and,  if 
so,  what  had  become  of  them,  and  in  giving 
plaintiff  the  information. 

[2,3]  The  bill  of  lading  contains  a  stipu- 
lation that  "claims  for  loss  or  damage  must 
be  made  in  writing  to  the  agent  at  point  of 
delivery  promptly  after  arrival  of  the  prop- 
erty, and  if  delayed  for  more  than  thirty 
days  after  delivery  of  the  property,  or  after 
due  time  for  the  delivery  thereof,  no  car- 
riers hereunder  shall  be  liable  in  any  event" 
Such  a  stipulation,  where  the  time  limit 
is  reasonable,  is  usually  sustained  by  the 
courts.  5  A.  &  E.  Enc.  L.  (2d  Ed.)  321;  6 
Cyc.  505.  The  principal  ground  upon  which 
such  a  stipulation  is  held  to  be  reasonable 
and  valid  is  that  carriers  usually  handle 
great  numbers  of  shipments,  which  are  liable, 
for  various  reasons,  to  be  lost  or  misplaced 
or  injured  in  transporting  them;  and,  if 
part  of  a  shipment  has  been  lost  or  mis- 
placed, unreasonable  delay  in  informing  the 
carrier  of  the  fact  tends  to  defeat  an  effort 
to  trace  the  shipment  and  find  and  deliver  the 
part  lost  or  misplaced.  If  a  shipment  has 
been  damaged  in  transportation,  unreason- 
able delay  in  notifying  the  carrier  tends  to 
defeat  any  effort  to  ascertain  the  character 
and  extent  of  the  damage,  and  therefore 
subjects  the  carrier  to  the  greater  possibility 
of  having  to  pay  fraudulent  or  exorbitant 
claims  for  damages;  therefore  the  carrier  is 
entitled  to  reasonably  prompt  notice  of  the 
loss  or  damage  for  its  own  protection;  and, 
where  a  shipment  has  passed  through  the 
hands  of  a  number  of  connecting  carriers,  the 
last  carrier,  who  is  presumptively  liable  for 
the  loss  of  a  part  of  it,  or  for  the  damage 
done  to  it  in  transportation,  is  entitled  to  be 
Informed  with  reasonable  promptness  of  the 
loss  or  damage,  in  order  that  he  may  trace 
the  shipment  and  find  out  which  of  the  con- 
necting carriers  is  actually  liable  for  the  loss 
or  damage.  But,  as  that  presumption  does 
not  arise,  unless  the  shipment  or  some  part 
of ,  it  is  delivered,  that  reason  for  prompt 
notice  of  loss  or  damage  does  not  apply  where 
there  is  no  actual  delivery*  The  authorities 
generally  agree  that  a  stipulation  requiring 
the  filing  of  claims  within  a  given  time  after 


delivery  does  not  apply  in  cases  where  there 
is  no  delivery*.  Porter  v.  Southern  Express 
Co.,  4  S.  C.  135,  16  Am.  Rep.  762;  6  Cyc.  506; 
5A.&H  Enc.  L.  (2d  Ed.)  384.  We  are  not 
called  upon  to  pass  upon  the  reasonableness 
of  the  time  allowed  for  filing  the  claim  under 
the  stipulation  in  this  case,  because  there 
can  be  no  reason  for  requiring  the  filing  of 
the  claim,  if  the  defendant  already  knew  of 
the  loss,  and  that  it  occurred  while  the 
goods  were  in  its  possession.  If  the  facts  be 
as  stated  in  the  letter,  defendant  could  not 
have  been  prejudiced  by  the  failure  to  file 
the  claim  within  the  time  provided  in  the 
stipulation;  hence  the  failure  should  not  be 
allowed  to  defeat  plaintiff's  action.  It  was 
held  in  Kelly  v.  Railway  Co.,  84  S.  C.  251, 
66  S.  E.  198, 137  Am.  St.  Rep.  842,  that,  where 
the  carrier  was  informed  of  the  damage  and 
examined  the  goods  with  a  view  of  ascertain- 
ing the  extent  of  it,  such  a  stipulation  did 
not  apply. 

[4]  Respondent  contends  that  the  nonsuit 
should  be  sustained,  because  the  evidence 
shows  that  plaintiff  is  not  the  owner  of  the 
goods.  This  contention  is  based  solely  upon 
the  ground  that  the  seller  of  the  goods 
agreed  to  save  plaintiff  harmless  and  pay 
all  expenses  incurred  on  account  of  this 
suit  That  agreement  may  tend  to  show 
what  the  parties  thought  their  rights  were 
as  between  themselves;  but  it  does  not  alter 
the  legal  rights  of  either  as  against  the  de- 
fendant. There  was  positive  evidence  that 
plaintiff  was  the  owner  of  the  goods. 

Judgment  reversed. 

GARY,  C.  J.,  and  WOODS,  J.,  concur. 
WATTS  and  FRASER,  JJ.,  concur  in  the 
result 


(tt  8.  c.  my 

HICKSON  LUMBER    CO.    t.    STALLINGSL 

(Supreme  Court  of  South  Carolina.     June  4* 

1912.) 

Appeal  and  Error  (5  901*)— Review— Find- 
ings. 

Where,  on  appeal  in  an  equity  case,  issues 
of  fact  were  involved,  the  appellant  was  bound 
to  satisfy  the  appellate  court,  by  a  preponder- 
ance of  the  evidence,  that  the  trial  judge  erred. 

[Ed  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3670;  Dec  Dig.  |  901.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  S.  W.  G.  Shipp,  Judge. 

"To  be  officially  reported." 

Action  by  the  Hickson  Lumber  Company 
against  Sylvester  Stallings.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  decree  of  Judge  Shipp  referred  to  in 
the  opinion  is  as  follows: 

"This  cause  came  on  to  be  heard  before 
me  at  March  term,  1911,  of  the  court  upon 
the  pleadings  and  the  testimony  taken  and 
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reported  by  the  master  under  former  order 
of  court  in  this  case. 

"The  complaint  alleges  that  the  defendant 
contracted  with  the  plaintiff  to  erect  and 
equip,  upon  a  site  to  be  furnished  by  plain- 
tiff, a  first-class  sawmill  and  dry  kiln  capable 
of  cutting  and  drying  10,000  feet  of  lumber 
per  day,  and  to  furnish  defendant  with  or- 
ders for  same,  and  to  pay  him  at  a  stipulat- 
ed price  for  all  lumber  so  cut  and  dried,  also 
furnishing  defendant  with  standing  timber 
convenient  to  said  mill  for  said  purpose;  al- 
leging, further,  that  the  defendant  utterly 
failed  to  carry  out  his  part  of  said  contract, 
was  dilatory  and  incompetent,  and  that  after 
many  months'  delay  had  cut  only  three  cars 
of  lumber,  had  violated  contract,  also,  by  cut- 
ting lumber  for  other  parties,  and  asks  he 
be  enjoined  and  restrained  from  cutting  the 
timber  of  plaintiff,  from  using  said  site,  and 
that  on  account  of  the  failure  of  defendant 
to  comply  with  said  contract  that  same  be 
declared  forfeited,  and  asks  for  damages. 
The  answer  of  the  defendant  alleges  that  he 
had  been  prevented  by  various  causes  from 
cutting  the  timber  promptly;  that  he  had 
Installed  such  plant  as  was  called  for  by 
the  contract,  and  was  just  about  ready  to 
cut  and  deliver  the  required  amount  of  lum- 
ber when  interfered  with  by  the  plaintiff; 
alleging,  further,  that  he  had  gone  to  great 
expense  to  prepare  to  carry  out  said  con- 
tract, and  was  greatly  damaged  by  plaintiff's 
interference,  and  asks  damages  therefor. 
There  seems  to  be  no  question  of  law  in- 
volved upon  which  the  attorneys  In  the 
cause  do  not  agree ;  and  the  questions  of  fact 
upon  the  issues  raised  were  very  fully  ar- 
gued before  me  by  counsel. 

"It  appears  from  the  testimony  that  this 
contract  was  entered  into  by  plaintiff  with 
the  expectation  that  the  defendant  would 
proceed  with  promptness  to  carry  out  same 
and  use  alertness  in  completing  the  prepara- 
tions therefor;  and  this  is  shown,  also,  from 
the  use  of  the  words  'at  once'  in  the  con- 
tract 

"The  relation  sustained  by  the  plaintiff  to 
its  customers  demanded  that  it  should  be 
promptly  furnished  with  this  lumber  that 
defendant  had  contracted  to  supply.  The  tes- 
timony further  shows  that  the  defendant  did 
not  comply  with  contract,  or  meet  these  ex- 
pectations. He  offered  a  number  of  excuses 
and  reasons  for  not  so  doing;  but  these  were 
largely  based  upon  his  own  want  of  funds 
and  unpreparedness  for  the  work  he  had 
undertaken  to  do.  The  only  delay  for  which 
the  plaintiff  was  responsible  was  for  about 
three  weeks  in  the  early  part  of  the  year, 
and  was  not  at  all  sufficient  to  account  for 
defendant's  continued  procrastination  i  it 
being  only  temporary  and  fully  explained  in 
the  testimony. 

"The  testimony  of  witnesses,  who  appeared 

fully  competent  to  so  testify,  being  expert 

lumbermen  of  this  section,  shows  that  the 

plant,  with  such  delays  and  hindrances  in- 
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ddent  to  such  work,  could  have  been  placed 
in  position  and  running  in  four  or  five 
months.  It  appears  that  the  defendant,  for 
lack  of  means  and  other  causes,  was  un- 
prepared to  carry  out  this  contract,  and  has 
utterly  failed  so  to  do,  although  it  was  al- 
most 12  months  after  contract  was  made 
before  this  suit  was  brought. 

"The  question  of  damages  was  not  be- 
fore me,  being  reserved  in  a  former  order  in 
the  tiause,  and,  in  view  of  the  findings  of  fact 
herein,  goes  out  of  the  case. 

"It  is  therefore,  ordered  and  decreed  that 
the  injunction  heretofore  granted  in  this 
cause  by  Judge  R.  G.  Watts  be  made  perpet- 
ual; that  the  contract  set  up  in  the  plead- 
ings be  declared  abrogated  and  annulled; 
and  that  the  plaintiff  have  leave  to  enter 
judgment  against  the  defendant  for  the  costs 
of  this  case." 

E.  C.  Dennis  and  B.  O.  Woods,  both  of 
Darlington,  for  appellant  R.  T.  Gaston,  of 
Gheraw,  and  Geo.  E.  Dargan,  of  Darling- 
ton, for  respondent 

GARY,  O.  J.  The  following  statement  ap- 
pears in  the  case:  "This  case  was  com- 
menced by  service  of  summons  and  com- 
plaint February  7,  1907,  asking  for  rescis- 
sion and  cancellation  of  the  contract  set  up 
in  complaint  and  for  injunction,  upon  which 
an  order  for  a  temporary  injunction  was 
granted  by  Judge  R.  G.  Watts.  After  answer 
served  by  defendant,  a  motion  was  made  in 
his  behalf  before  Judge  Memminger  to  dis- 
solve the  temporary  injunction,  which  was 
refused,  and  the  Injunction  continued  until 
hearing  of  cause  on  Its  merits.  From  this 
order,  defendant  served  notice  of  appeal  to 
the  Supreme  Court,  and  thereafter  docketed 
the  cause  for  trial  on  calendar  No.  1.  The 
plaintiff's  attorneys  thereupon  moved  be- 
fore Judge  Watts  to  transfer  the  cause  from 
calendar  1  to  calendar  2,  and  from  the  order 
of  Judge  Watts  granting  this  motion  de- 
fendant appealed  to  Supreme  Court.  Upon 
hearing  on  appeal,  the  order  of  Judge  Watts 
was  sustained,  and  the  cause  docketed  on 
calendar  No.  2  for  trial.  The  defendant  then 
moved  before  Judge  Klugh  to  have  Issues 
submitted  to  a  jury,  which  motion  was  re- 
fused, and  on  motion  of  the  plaintiff  It  was 
referred  to  the  master  to  take  and  report 
testimony.  Upon  the  coming  In  of  this  tes- 
timony, the  defendant  again  moved  before 
Judge  Shipp  to  submit  issues  to  jury,  which 
motion  was  refused,  and  the  case  heard  by 
Judge  Shipp  on  the  testimony  reported,  as 
well  as  that  offered  at  the  hearing  at  Dar- 
lington, S.  C,  spring  term,  1911.  This  ap- 
peal is  taken  from  decree  of  Judge  Shipp." 

The  decree  of  his  Honor,  Judge  Shipp, 
will  be  set  out  in  the  report  of  the  case. 

In  his  decree  he  says:  "There  seems  to 
be  no  question  of  law  involved  upon  which 
the  attorneys  in  the  cause  do  not  agree; 
and  the  questions  of  fact  upon  the  issues 
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raised  were  fully  argued  before  me  by  coun- 
sel/' And  the  appellant's  attorneys,  in  their 
argument,  mention  "the  fact  that  the  law 
of  the  case  is  admitted,"  thus  showing  that 
only  issues  of  fact  are  involved. 

It  was  incumbent  on  the  appellant,  to 
satisfy  this  court,  by  the  preponderance  of 
the  evidence,  that  his  honor,  the  presiding 
judge,  erred  in  his  findings  of  fact,  which 
he  has  failed  to  do. 

The  testimony  is  voluminous;  and  it  would 
not  subserve  any  useful  purpose  to  discuss 
it  in  detail. 

Judgment  affirmed. 

WOODS,  WATTS,  HYDRICK,  and  ERAS- 
ER, JJ.,  concur. 

(138  Ga.  214) 

CLOUD  et  aL  v.  TALIAFERRO  COUNTY. 
{Supreme  Court  of  Georgia.     May  17,  1912.) 

(Syllabus  by  the  Court.) 

Attorney  and  Client  (§  144*)— Compensa- 
tion—Construction  of  Contract. 

Under  the  contract  between  the  client  and 
attorneys  and  the  admitted  facts,  the  court 
erred  in  making  the  rule  absolute  against  the 
attorneys. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  §§  332-333;  Dec.  Dig. 
%  144.*] 

Error  from  Superior  Court,  Taliaferro 
County;  B.  F.  Walker,  Judge. 

Rule  by  the  County  of  Taliaferro  against 
Hawes  Cloud  and  others.  From  a  judgment 
making  the  rule  absolute,  defendants  bring 
error.    Reversed. 

Jno.  C.  Hart  and  Samuel  H.  Sibley,  both 
of  Union  Point,  for  plaintiffs  in  error.  Wm. 
H.  Fleming,  of  Augusta,  for  defendant  in 
error. 

EVANS,  P.  J.  The  railroad  of  the  Georgia 
Railroad  &  Banking  Company,  a  domestic 
corporation,  traverses  the  county  of  Talia- 
ferro. It  claimed  a  charter  exemption  from 
taxation  of  its  physical  properties.  The 
proper  authorities  of  Taliaferro  county  en- 
tered into  the  following  contract  with  at- 
torneys for  the  collection  of  these  taxes: 
"Georgia,  Taliaferro  County.  This  contract 
made  this  August  1,  1905,  between  the  board 
of  commissioners  of  roads  and  revenues  of 
said  county,  of  the  first  part,  and  Samuel 
H.  Sibley,  J.  A.  Beasley,  and  Hawes  Cloud, 
all  of  said  county,  of  the  second  part,  wit- 
nesseth:  That  said  parties  of  the  first  part 
have  this  day  employed  said  parties  of  the 
second  part  as  attorneys  at  law  to  collect 
for  said  county  any  and  all  taxes  to  which 
said  county  may  be  entitled  to  from  the  Ga. 
R.  R.  and  Banking  Co.,  or  the  lessees  of 
said  railroad  as  back  taxes,  or  in  any  way 
due  said  county,  and  agree  to  pay  said  par- 
ties of  the  second  part  20%  of  the  amount 
collected  on  the  general  claim  for  taxes,  and 


25%  of  the  amount  collected  in  proceedings 
especially  against  the  Washington  Branch  of 
said  railroad;  said  attorneys  to  have  no 
claim  for  said  fees  except  on  the  amount 
which  they  may  collect,  being  hereby  au- 
thorized to  proceed  in  such  way  as  may  seem 
best  to  them."  The  attorneys  collected  the 
taxes,  principal  and  interest,  for  the  years 
1896  to  1909,  inclusive,  and  claimed  commis- 
sions on  the  entire  sum  collected.  The  coun- 
ty denied  the  right  of  the  attorneys  to  re- 
serve commissions  for  taxes  to  become  due 
subsequently  to  the  date  of  the  contract. 
A  rule  was  brought  against  the  attorneys, 
and,  under  the  stipulation  of  facts  between 
the  parties,  it  was  made  absolute.  The  at- 
torneys bring  error. 

The  divergent  contentions  of  the  parties 
result  from  the  construction  given  to  the 
contract,  wherein  the  county  authorities  em- 
ployed attorneys  to  collect  certain  taxes  from 
the  railroad  company.  The  county's  conten- 
tion is  that  the  attorneys  were  employed  to 
collect  only  the  taxes  which  were  due  at  the 
time  of  thfi  execution  of  the  contract  The 
attorneys  contend  that  their  employment  ex- 
tended to  the  establishment  of  the  railroad 
company's  liability  to  taxation;  and  the  col- 
lection of  all  taxes  anterior  to  the  time  that 
liability  was  legally  established.  The  coun- 
ty authorities  lay  great  stress  on  a  literal 
interpretation  of  the  contract,  which  they 
insist  is  plain  and  unambiguous  that  the  only 
taxes  the  attorneys  were  engaged  to  collect 
were  "back  taxes,"  or  taxes  "in  any  way 
due  said  county"  at  the  time  of  the  con- 
tract, and  insist  that  there  Is  no  language 
in  the  contract  which  would  include  taxes 
which  would  become  "back  taxes"  at  a  fu- 
ture date.  On  the  contrary,  the  attorneys 
insist  that  the  language  of  the  contract  is 
to  be  interpreted  in  the  light  of  its  subject- 
matter  and  circumstances;  that  at  the  time 
the  contract  was  made  the  railroad  compa- 
ny, which  for  many  years  had  operated  a 
railroad  through  the  county,  had  never  paid 
any  tax  on  its  physical  property  within  the 
county,  claiming  a  charter  exemption;  and 
that  the  intention  of  the  parties  was  to  es- 
tablish the  taxability  of  the  property  and 
collect  the  taxes  up  to  that  time  for  the 
stipulated  commission.  "Courts,  in  the  con- 
struction of  contracts,"  say  the  Supreme 
Court  of  the  United  States,  "look  to  the  lan- 
guage employed,  the  subject-matter,  and  the 
surrounding  circumstances;  and  may  avail 
themselves  of  the  same  light  which  the  par- 
ties enjoyed  when  the  contract  was  executed. 
They  are  accordingly  entitled  to  place  them- 
selves in  the  same  situation  as  the  parties 
who  made  the  contract,  in  order  that  they 
majr  view  the  circumstances  as  those  parties 
viewed  them,  and  so  judge  of  the  meaning 
of  the  words  and  of  the  correct  application 
of  the  language  to  the  things  described." 
Nash  v.  Towne,  5  Wall.  689,  18  L.  Ed.  527. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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It  appears  from  the  facts  admitted  in  the 
stipulation  of  the  parties  that  the  main  line* 
and  a  branch  line,  known  as  the  Washing- 
ton Branch,  of  the  Georgia  Railroad  &  Bank- 
ing Company,  a  domestic  corporation,  tra- 
versed the  county  of  Taliaferro.  The  rail- 
road company,  from  its  organization,  had 
never  paid  to  the  county  of  Taliaferro  any 
tax  on  its  physical  properties,  when,  In  1903, 
the  comptroller  general  issued  a  tax  execu- 
tion for  taxes  claimed  to  be  due  the  various 
counties  for  that  year.  On  January  7,  1904, 
the  railroad  company  filed  its  bill  in  equity 
in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Georgia  to  en- 
join the  collection  of  the  taxes  demanded 
for  the  year  1903,  on  the  ground  that  all 
of  its  property  was  exempted  by  its  charter 
from  taxation,  except  one-half  of  1  per  cent 
on  the  net  proceeds  of  the  investment,  which 
tax  had  already  been  paid.  While  this  suit 
was  pending,  the  county  of  Taliaferro, 
through  its  proper  authorities,  entered  into 
the  contract  set  out  in  the  statement  of 
facts.  In  pursuance  of  their  contract,  the 
attorneys,  on  March  16,  1906,  Intervened  in 
the  name  of  Taliaferro  county,  and  set  up 
the  claim  of  that  county  to  taxes  on  the 
main  line  and  also  on  the  Washington 
Branch.  In  the  pleadings  hitherto  filed,  no 
specific  differentiation  as  to  the  liability  to 
taxation  of  the  main  line  and  the  Washing- 
ton Branch  was  made.  The  comptroller  gen- 
eral filed  a  demurrer  and  answer  to  the  rail- 
road company's  bill,  and  the  demurrer  was 
overruled.  A  writ  of  error  was  sued  out 
to  the  Supreme  Court  of  the  United  States; 
and  that  court,  on  February  21,  1910,  af- 
firmed generally  the  decree  of  the  Circuit 
Court,  holding  the  railroad  property  exempt 
from  taxation,  but  reversed  It  as  to  the 
Washington  Branch,  which  was  decreed  to 
be  subject  to  taxation.  Immediately  after 
the  decision,  counsel  for  the  county  caused 
executions  to  be  issued  for  the  years  1896 
to  1909,  inclusive.  The  railroad  company 
and  counsel  for  the  county  agreed  upon  a 
settlement,  pursuant  to  which  the  railroad 
company  paid  over  to  counsel  for  the  county 
the  sum  of  $14,751.42.  Of  this  sum,  the 
principal  and  interest  for  the  years  prior  to 
1905  amounted  to  $7,615.41,  and  for  subse- 
quent years  the  principal  and  interest 
amounted  to  $7,136.01.  Upon  receiving  the 
sum  of  $14,751.42,  the  attorneys  deducted  25 
per  cent,  and  offered  to  pay  the  county  the 
balance.  The  county  authorities,  contending 
that  under  the  contract  the  attorneys  were 
not  entitled  to  retain  any  commission  on  the 
amount  collected  for  1905  and  subsequent 
years,  declined  to  accept  the  amount  and  in- 
stituted a  rule  to  require  the  attorneys  to 
pay  over  the  amount  which  was  claimed  by 
them  to  be  due  to  the  county.  Pending  the 
rule,  the  attorneys  paid  over  to  the  county 
the  amount  collected,  less  25  per  cent,  un- 


der a  stipulation  that  the  payment  wm  not 
to  affect  the  legal  rights  of  the  partfev 

It  will  be  seen  that  at  the  time  of  the  em- 
ployment of  the  attorneys  the  railroad  com- 
pany disputed  all  liability  for  taxes.  The 
laws  for  the  summary  enforcement  of  tax 
levies  are  so  explicit  that  counties  do  not 
usually  employ  attorneys  to  collect  their  rev- 
enue from  taxes.  Railroad  taxes  are  collect- 
ed by  the  comptroller  general ;  and  the  em- 
ployment of  special  counsel  indicates  that 
the  county  authorities  were  concerned,  not 
so  much  with  the  collection  of  tax  for  any 
particular  year,  as  to  establish  the  county's 
right  to  annually  lay  a  tax  upon  the  physical 
property  of  the  railroad  company.  The  rail- 
road company  was  not  disputing  with  the 
county  the  sufficiency  or  propriety  of  the  col- 
lecting machinery,  or  the  amount  of  the 
tax,  or  the  legality  of  its  levy;  it  was 
setting  up  exemption  from  taxation.  Hence 
the  principal  object  of  any  litigation  to  be 
instituted  by  the  attorneys,  as  a  means  to 
the  collection  of  a  tax,  was  to  establish  the 
right  of  the  county  to  exact  the  tax.  The 
pending  litigation  between  the  railroad  com- 
pany and  the  comptroller  general  involved 
only  the  taxes  for  one  year,  and  the  county 
authorities  were  contracting  in  aid  of  the 
comptroller's  effort  in  this .  direction.  The 
comptroller  general  issued  a  fi.  fa.  for  only 
one  year,  when  he  could  have  issued  and 
simultaneously  pressed  the  taxes  for  other 
years.  These  circumstances  are  persuasive 
that  the  subject-matter  of  the  contract  com- 
prehended primarily  the  establishment  of 
the  taxability  of  the  physical  property. 
When  that  was  established,  it  followed  as  a 
matter  of  course  that  unpaid  taxes  were  to 
be  regarded  as  back  taxes  to  be  collected 
by  the  attorneys  under  the  contract  After 
it  was  settled  that  the  railroad  property  was 
taxable,  subsequent  taxes  would  be  assessed 
and  paid  by  the  railroad  company  in  the 
ordinary  and  usual  course;  or,  if  the  com- 
pany was  delinquent,  then  payment  would  be 
enforced  by  the  usual  summary  process. 

But  concede  that  another  construction 
might  be  put  upon  the  contract;  that  it  was 
ambiguous.  The  attorneys  acted  on  their 
construction  of  it  They  were  vigilant  and 
energetic  to  obtain  a  decree  assuring  to 
their  client  an  annual  revenue  from  taxes 
to  be  laid  on  the  railroad's  property.  They 
were  successful  as  to  the  Washington  Branch. 
So  soon  as  the  ultimate  decision  was  an- 
nounced by  the  Supreme  Court  they  were 
prompt  to  secure  to  their  client  the  full  fruits 
of  their  victory.  They  immediately  caus- 
ed fi.  fas.  to  be  issued.  Unless  fl.  fas.  were 
issued,  the  taxes  would  not  draw  interest. 
Georgia  R.  R.  Co.  v.  Wright,  125  Ga.  589, 
54  S.-  E.  52;  McWilliams  v.  Jacobs,  128  Ga. 
375,  57  S.  E.  509.  The  settlement  with  the 
railroad  company  was  made  by  the  attor- 
neys, and  the  interest  actually  collected  ex- 
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ceeded  the  commissions  of  the  attorneys, 
which;  are  in  dispute.  The  county,  by  bring- 
ing the  rule  against  the  attorneys,  recognized 
that,  the  money  in  controversy  came  into  the 
attorneys'  hands  by  virtue  of  the  relation  of 
attorney  and  client  between  it  and  the  at- 
torneys. It  is  true  that  after  the  decision 
of  the  Supreme  Court,  the  chairman  of  the 
board  of  commissioners  of  roads  and  reve- 
nues' of  Taliaferro  county  directed  the  rep- 
resentative of  the  railroad  company  to  make 
check  for  the  total  amount,  payable  to  the 
county  treasurer;  but  that  this  direction 
was  ignored,  and  the  money  was  paid  over 
directly  to  the  attorneys.  But  the  fact  is 
patent  that  the  money  in  controversy  repre- 
sents the  taxes,  principal  and  interest,  col- 
lected by  the  attorneys  under  their  contract ; 
and  the  county  is  contending  that,  although 
the  whole  was  collected,  they  are  not  en- 
titled to  any  compensation  for  collecting 
that  part  of  the  sum  representing  the  taxes, 
principal  and  interest,  for  the  years  1905  to 
1909,  inclusive.  The  county  should  not  be 
permitted  to  accept  the  fruits  of  the  attor- 
neys' efforts,  should  not  be  permitted  to  de- 
mand money  collected  by  their  attorneys, 
thus  ratifying  their  authority  to  collect,  and 
at  the  same  time  deny  the  attorneys'  author- 
ity to  collect  a  portion  of  what  was  collected. 
When  the  county  authorities  demanded  the 
money  of  the  attorneys,  they  knew  their  con- 
struction of  the  contract;  they  knew  that 
the  attorneys  claimed  to  have  collected  this 
money  pursuant  to  their  contract  with  the 
county ;  and,  with  this  knowledge,  they  con- 
tend that  the  county  may  accept  the  benefits 
of  the  attorneys'  labor  and  diligence  under 
the  contract,  without  the  burden  which  the 
contract  imposes..  It  is  contrary  to  all  legal 
principle  that  a  client  may  accept  the  bene- 
fits of  the  acts  of  his  attorney,  and  at  the 
same  time  repudiate  the  authority  of  the 
acts  which  secured  them.  We  think  that  the 
attorneys  were  entitled  to  their  commissions 
on  the  full  amount  collected. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

(138  Ga.  154) 

CHARLESTON  &  W.  C.  RT.  CO.  v.  BURCK- 

H  ALTER. 

(Supreme  Court  of  Georgia.     May  15,  1912.) 

(Syllabus  by  the  Court.) 

L  Demtjbbeb  to  Complaint— Grounds. 

The  declaration  in  this  case  was  demurred 
to  on  numerous  grounds,  both  general  and  spe- 
cial It  was  amended  in  several  particulars. 
The  demurrers  were  again  renewed,  and  a  num- 
ber of  additional  grounds  of  demurrer  were 
added.  The  demurrers  were  overruled.  Held, 
that  there  was  no  error  in  overruling  the  de- 
murrers on  the  grounds  therein  set  out,  except 
as  hereafter  stated. 

2.  Pleading  (§  210*)— Demubbeb— Speaking 
Demurrer. 

A  number  of  the  grounds  of  demurrer 
were  speaking  in  character  and  dependent  on 


facts  not  appearing  on  the  face  of  the  petition. 
There  is  nothing  in  the  petition  to  show  that 
the  cars  which  were  being  coupled  were  engag- 
ed in  interstate  commerce,  or  whether  they 
were  or  were  not  equipped  with  safety  appli- 
ances for  coupling,  as  required  by  the  act  of 
Congress  as  to  cars  falling  within  its  purview; 
and  the  grounds  of  demurrer,  which  assumed 
that  such  were  the  facts,  and  sought  to  set 
up  the  contention  that  the  plaintiffs  intestate 
was  himself  negligent  in  view  of  the  require- 
ments of  that  act,  were  speaking  in  character. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  |  210.*] 

3.  Master  and  Servant  (§  258*)— Injuries 
to  Servant— Actions— Petition. 

Paragraph  18  of  the  petition  alleges  as 
follows:  'That  said  defendant  company  was 
negligent  in  starting  said  train  while  the  said 
[employs]  was  engaged  in  the  act  of  uncoupling 
said  cars,  or  in  starting  said  train,  while  the 
said  [employe*]  was  in  the  act  of  coming  from 
between  the  said  cars  after  uncoupling  the 
same,  thereby  crushing  him  so  severely'  that 
he  died  from  the  effects  thereof.  One  ground 
of  special  demurrer  attacked  this  paragraph  for 
the  reason,  among  others,  that  "plaintiff  fails 
to  allege  •  •  *  why  the  engineer  was  neg- 
ligent in  starting  the  said  train,  and  how  he 
knew  that  said  [employe]  was  between  the  said 
cars  on  the  occasion  in  question.  Defendant 
moves  to  strike  said  paragraph  18  from  said 
petition,  because  it  fails  to  specify  any  act  of 
negligence  upon  which  plaintiff  could  recover." 
Held,  that  paragraph  18  was  subject  to  this 
ground  of  special  demurrer,  in  that  it  failed  to 
show  that  the  engineer  knew  that  this  coem- 
ploye"  was  engaged  in  coupling,  or  was  between, 
the  cars*,  or  that  he  waa  put  upon  notice  of 
such  fact,  or  why  it  was  negligent  for  him  to 
start  the  train  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  816-836;  Dec  Dig.  f 

4.  Master  and  Servant  (§  258*)— Injuries 
To  Servant— Actions— Petition. 

In  another  paragraph  of  the  petition,  it 
was  alleged:  "That  on  the  date  aforesaid  the 
said  [employe],  in  the  performance  of  his  duty, 
undertook  to  go  between  two  box  cars  on  said 
train,  for  the  purpose  of  uncoupling  them. 
That  about  20  feet  from  the  point  where  the 
said  Burckhalter  was  engaged  in  the  perform- 
ance of  the  duty  herein  above  described  the 
track  curves  towards  the  river,  and  the  en- 
gineer and  the  switchman  on  said  train  were 
on  the  south  side  of  said  train.  That  while 
the  said  [employe*]  was  engaged  in  this  work 
between  the  said  two  box  cars,  the  engineer 
of  said  defendant  negligently  started  said  train 
in  motion,  without  first  having  received  any 
signal  whatsoever  from  the  said  [employe*],  with 
the  result  that  said  [employe]  was  crushed,*' 
etc.  While  this  paragraph  was  demurred  tt. 
no  special  demurrer  was  urged,  on  the  ground 
that  it  failed  to  show  why  it  was  negligent  for 
the  engineer  to  start  the  train  without  a  sig- 
nal, or  why  it  was  his  duty  to  await  a  signal 
before  starting.  The  petition  therefore  was 
not  subject  to  be  stricken  on  general  demurrer. 
Seaboard  Air  Line  Railway  v.  Pierce,  120  Ga. 
230,  47  S.  E.  581. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  816-836;  Dec,  Dig.  | 
258.*] 

5.  Modification  of  Judgment  on  Appeal- 
Directions— Costs. 

Under  the  facts  set  out  in  the  foregoing 
headnotes,  direction  is  given  that  the  grounds 
of  special  demurrer  to  the  eighteenth  para- 
graph of  the  petition  be  sustained,  and  this 
paragraph  be  stricken  from  the  petition,  and 
otherwise  that  the  judgment  overruling  the  de- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  «fidexes 
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murrers  be  affirmed*  The  plaintiff  in  error, 
having  obtained  a  material  modification  of  the 
judgment  to  which  exception  is  taken,  is  en- 
titled to  the  costs  of  bringing  the  case  to  this 
court 

Error  from  Superior  Cortrt,  Richmond 
County;  H.  G.  Hammond,  Judge. 

Action  by  J.  E.  Burckhalter  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend* 
ant  brings  error.    Affirmed,  With  directions. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error.  C.  Henry  and  R.  S.  Cohen,  both  of 
Augusta,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed,  with  direc- 
tions.    All  the  Justices  concur. 


(138  Ga.  146) 

CENTRAL  OF  GEORGIA  RY.  CO.  ▼.  NEW- 
MAN. 

(Supreme  Court  of  Georgia.     May  16,  1012.) 

(Syllabus  by  the  Court) 

1.  Appeal  and  Error  (§  1066*)— Harmless 
Error  —  Instructions  —  Stating  Conten- 
tions of  Parties. 

A  widow  brought  suit  against  a  railway 
company,  seeking  to  recover  damages  on  ac- 
count of  the  homicide  of  her  husband,  and  set- 
ting out  the  manner  in  which  it  was  alleged 
that  he  was  killed  by  the  train  of  the  defend- 
ant. Upon  the  trial  counsel  for  the  defendant 
announced  in  open  court  that  the  defendant  ad- 
mitted liability  for  the  homicide,  that  the  only 
question  which  would  be  submitted  to  the  jury 
was  the  amount  for  which  the  defendant  was 
liable,  and  it  was  agreed  that  the  plaintiff  did 
not  seek  to  recover  punitive  damages.  In  his 
charge  the  presiding  judge  stated  in  substance 
what  the  plaintiff  alleged  in  her  petitiont  in- 
formed the  jury  that  the  defendant  admitted 
liability,  but  denied  that  the  plaintiff  was  en- 
titled to  recover  the  amount  which  she  claimed, 
and  instructed  them  that  their  investigation 
would  be  only  as  to  that  question.  Held  that, 
while  he  might  have  more  briefly  stated  the 
nature  of  the  case,  it  was  not  error  requiring 
a  new  trial  that  he  stated  in  substance  what 
the  plaintiff  alleged. 

(a)  The  contention  that  this  mode  of  in- 
forming the  jury  of  the  nature  of  the  case  was 
calculated  to  prejudice  them,  and  to  affect  the 
amount  of  the  damages  allowed,  is  not  sound, 
in  view  of  the  fact  that  the  judge  stated  the 
allegations  of  the  plaintiff  only  as  such. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;  Dec.  Dig.  f  1066.*] 

2.  Death  (f  104*)— Trial  (§  255*)— Actions 
Fob  Causing  Death— Instructions  —  Re- 
quests. 

Where,  in  a  suit  by  a  widow  against  a  rail- 
way company  for  the  homicide  of  her  husband, 
liability  was  admitted,  and  the  only  question 
for  submission  to  the  jury  was  the  measure  of 
damages,  it  was  not  error  to  charge,  in  the 
language  of  Civil  Code  1910,  J  44257  that  she 
was  entitled  to  recover  the  full  value  of  his 
life,  "and  that  the  full  value  of  the  life  of  the 
deceased,  as  shown  by  the  evidence,  is  the  full 
value  of  the  life  of  the  deceased,  without  de- 
duction for  necessary  or  other  personal  ex- 
penses of  the  deceased,  had  he  lived." 

(a)  Such  a  charge  was  not  erroneous  because 
there  was  certain  evidence  as  to  farming  oper- 
ations, in  addition  to  a  salary  received  by  him, 
and  because  the  court,  in  the  absence  of  any 
request  therefor,  did  not  charge  that  from  the 


gross  production  of  his  farm  or  other  indus- 
tries should  be  deducted  the  actual  expenses 
of  the  operation  thereof,  or  of  such  produc- 
tion, except  his  own  personal  or  other  neces- 
sary expenses.  If  such  a  charge  had  been  de- 
sired, it  should  have  been  requested. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  If  142-148;  Dec.  Dig.  f  104;*  Trial,  Cent 
Dig.  if  627-641;  Dec  Dig.  |  255.*] 

3.  Sufficiency  of  Evidence— No  Ebrob. 

The  evidence  was  sufficient  to  authorize 
the  verdict,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  trial 

Error  from  Superior  Court,  Meriwether 
County;  R.  W.  Freeman,  Judge. 

Action  by  J.  D.  Newman  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Charlton  E.  Battle  and  Howell  Hollis, 
both  of  Columbus,  and  McLaughlin,  Jones 
&  Jones,  of  Greenville,  for  plaintiff  in  error. 
W.  L.  Tuggle,  of  La  Grange,  and  H.  A.  Hall, 
of  Newnan,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILI*  J*  dis- 
qualified. 


(138  Ga,  188) 
WILLIMAN  v.  WILLIMAN. 

(Supreme  Court  of  Georgia.     May  16,  1012.) 

(Syllabus  by  the  Court.) 

Habeas  Cobpus  (§  99*)—  Custody  of  Child. 
In  a  contest  between  a  father  and  mother 
over  the  custody  of  their  only  child,  a  boy  4% 
years  old,  where  it  appears  that  the  mother 
voluntarily  separated  herself  from  her  hus- 
band whose  conduct  towards  her  was  kind  and 
considerate,  and  where  the  evidence  is  uncon- 
tradicted that  the  father  is  a  man  of  high 
character  and  financially  able  and  willing  to 
care  for  and  educate  the  child,  and  is  a  proper 
and  fit  person  to  raise  him,  and  the  evidence 
preponderates  that  it  will  be  to  the  best  in- 
terest of  the  child  that  he  be  intrusted  with 
the  father,  it  is  an  abuse  of  discretion  to  re- 
fuse to  award  the  custody  of  the  child  to  the 
father. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  84;  Dec  Dig.  §  99.*] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Habeas  corpus  by  Jacob  Williman  against 
E.  B.  Williman.  Judgment  for  defendant, 
and  petitioner  brings  error.    Reversed. 

Geo.  P.  Whitman  and  Anderson,  Felder, 
Rountree  &  Wilson,  all  of  Atlanta,  for  plain- 
tin!  in  error.    J.  McSwain  Woods  and  JEL  H. 

Kimball,  both  of  Atlanta,  for  defendant  In 
error. 

EVANS,  P.  J.  A  writ  of  habeas  corpus 
was  sued  out  by  Jacob  Williman  to  recover 
from  his  wife  the  possession  of  their  only 
child,  a  boy  4%.  years  old.  On  the  hearing 
it  appeared  from  the  evidence  that  plaintiff 
and  defendant  married  in  November,  1904, 
and  lived  together  until  November  4,  1910, 
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but  for  two  years  prior  they  had  occupied 
separate  sleeping  rooms  in  the  same  house. 
On  that  day  the  wife  left  her  husband  to 
visit  an  aunt  at  Grahamville,  S.  G.9  but, 
without  returning  home,  she  went  to  Los 
Angeles,  Cal.,  where  she  was  located  by  her 
husband.  He  found  her  living  in  a  small 
cottage  on  the  outskirts  of  the  city  with  a 
man  named  Taylor.  Taylor  and  his  wife  had 
previously  lived  in  the  same  house  with  the 
plaintiff  and  his  wife,  but  Taylor  had  sepa- 
rated from  his  wife,  who  was  suing  him  for 
a  divorce,  and  he  had  left  a  position  in  Jack- 
sonville, Fla.,  and  accompanied  the  defend- 
ant to  California.  Here  Taylor  secured  a 
position,  living  in  the  same  house  with  the 
defendant.  In  January,  1011,  the  plaintiff 
went  to  Los  Angeles,  found  his  wife  and 
Taylor  there,  and  brought  his  wife  and  child 
back  to  his  home.  She  remained  there  sev- 
eral weeks,  then  she  left  her  husband  for 
Atlanta,  stating  to  him  upon  leaving  that 
she  expected  to  live  with  her  aunt  at  Kirk- 
wood,  near  Atlanta,  and  that  she  never  in- 
tended to  live  with  him  again.  The  plain- 
tiff sent  his  wife  $60  per  month  regularly 
for  the  support  of  herself  and  child.  Taylor 
immediately  gave  up  his  position  in  Cali- 
fornia and  came  to  Atlanta,  where  he  fre- 
quently saw  the  defendant.  The  plaintiff  is 
a  member  of  one  of  the  most  highly  respect- 
ed families  of  Charleston,  is  himself  a  man 
of  high  character,  making  a  good  salary, 
and  amply  able  to  care  for  and  educate  the 
child. 

The  defendant  testified:  That  she  never 
loved  the  plaintiff,  but  married  him  to  get  a 
home;  that  she  left  this  state  and  went  to 
California  for  the  purpose  of  getting  a  di- 
vorce from  him;  that  the  plaintiff  had  never 
been  cruel  to  her,  and  had  always  provided 
for  her  in  every  way,  and  treated  her  In  a 
kindly  manner;  that  when  she  determined 
to  leave  she  called  on  Taylor  to  assist  her  in 
making  the  trip,  and  he  loaned  her  the  mon- 
ey to  go,  and  accompanied  her  from  St. 
Louis,  at  which  place  he  joined  her,  and 
they  lived  in  the  same  house  in  Los  Angeles 
until  her  husband  came  for  her;  that  she 
then  moved  to  Kirkwood  and  was  living  with 
her  aunt,  from  which  place  she  moved  to 
Atlanta,  because  the  child  was  under  the 
treatment  of  a  physician;  and  that  her 
brother  came  into  Atlanta  to  live  with  her. 
The  defendant's  aunt  testified  that  she  had 
invited  the  defendant  to  live  with  her,  but 
that  she  had  no  source  of  income;  and  her 
brother,  who  was  making  $10  per  week,  tes- 
tified that  he  was  willing  to  render  her  what 
financial  aid  he  was  able.  The  defendant 
owned  some  property  In  South  Carolina,  the 
extent  and  character  of  which  was  not  dis- 
closed. The  court  awarded  the  custody  of 
the  child  to  the  mother. 

Under  the  law  of  this  state  the  father  is 
the  natural  guardian  of  his  minor  child,  and 


the  right  to  the  custody  of  the  child  Is  prima- 
rily in  the  father.  Civil  Code,  §§  3020,  3021; 
Miller  v.  Wallace,  76  Ga.  479,  2  Am.  Rep.  48. 
In  that  case  the  rule  is  thus  stated:  "Prima 
facie  the  rlghfttof  custody  of  an  Infant  Is  in 
the  father;  and  where  this  is  resisted 
upon  the  ground  of  his  unfitness  for  the 
trust,  or  other  cause,  a  proper  regard  for  the 
sanctity  of  the  parental  relation  will  re- 
quire that  the  objection  be  sustained  by 
clear  and  satisfactory  proofs,  and  a  clear 
and  strong  case  must  be  made  to  sustain  an 
objection  to  the  father's  right"  The  right 
of  the  father  Is  paramount,  and  should  not 
be  disregarded  except  for  the  best  interest 
and  welfare  of  the  child.  Sloan  v.  Jones, 
130  Ga.  836,  62  S.  E.  21.  Under  the  evidence 
in  this  case,  we  think  the  father  was  en- 
titled to  the  custody  of  the  child,  and  that 
the  court's  refusal  to  so  award  was  an  abuse 
of  discretion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

038  Oa.  172> 
BAIRD  v.  WOOD  ft  HOBBS  et  al. 
(Supreme  Court  of  Georgia.     May  15,  1912.) 

(Syllabus  by  the  Court  J 

Interlocutory  Injunction. 

Under  the  evidence,  there  was  no  abuse  of 
discretion  in  refusing  an  interlocutory  injunc- 
tion. 

Error  from  Superior  Court,  Ware  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  John  C.  Baird  against  Wood  & 
Hobbs  and  others.  From  an  order  denying 
an  interlocutory  injunction,  complainant 
brings  error.    Affirmed. 

J.  L.  Sweat,  of  Waycross,  for  plaintiff  in 
error.  H.  W.  Wilson,  of  Waycross,  for  de- 
fendants in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  169> 
SOUTHERN  RY.  CO.  v.  GREASON. 
(Supreme  Court  of  Georgia.    May  15,  1912. > 

(Syllabus  by  the  Court.) 

Railroad  Accident— Evidence— Verdict. 

No  errors  of  law  are  complained  of.    The- 
evidence  is  sufficient  to  support  the  verdict. 

Error  from  Superior  Court,  Gwinnett 
County;  O.  H.  Brand,  Judge. 

Action  by  T.  G.  Greason  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff,  and  defendant  brings  error.    Affirmed. 

E.  O.  Dobbs,  of  Buford,  F.  M.  Byrd  and 
J.  J.  &  Roy  M.  Strickland,  all  of  Athens, 
for  plaintiff  in  error.  N.  L.  Hutchins,  of 
Lawrenceville,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(138  Ga.  164) 

WEST  v.  SHACKELFORD. 
(Supreme  Court  of  Georgia.    May  15,  1912.) 

(Syllabus  by  the  Court.) 

Interlocutory  Injunction. 

Under  the  pleadings  and  evidence,  the 
judge  did  not  abuse  his  discretion  in  refusing 
to  grant  an  interlocutory  injunction. 

Error  from  Superior  Court,  Clarke  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  H.  S.  West  against  T.  J.  Shack- 
elford. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed 

J.  J.  ft  Roy  M.  Strickland,  of  Athens,  for 
plaintiff  in  error.  J.  A.  B.  Mahaffey,  of  Jef- 
ferson, and  Cobb  ft  Erwin,  of  Athens,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  163) 

WEST  v.  SHACKELFORD. 
(Supreme  Court  of  Georgia.     May  15,  1012.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Error  (f  477*)— Supersedeas 
—Refusal  of  Injunction. 

When  a  judgment  refusing  an  interlocu- 
tory injunction  is  brought  to  the  Supreme 
Court  for  review,  the  trial  judge  is  authorized 
to  grant  a  supersedeas  upon  such  terms  as 
may  by  him  be  deemed  necessary  to  preserve 
the  rights  of  the  parties  until  the  judgment  of 
the  Supreme  Court  can  be  had.  Civil  Code 
1910,  §  5502:  Stokes  v.  Stokes,  126  Ga.  804  (2), 
55  6.  E.  1023.  It  is  left,  however,  in  the 
sound  legal  discretion  of  the  judge  to  grant  or 
refuse  it  See  Savannah,  Florida  &  Western 
Ry.  Co.  v.  Postal  Telegraph  Cable  Co.,  113  Ga. 
916,  39  S.  E.  399. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft§  2247-2249;  Dec.  Dig.  § 
477.*] 

2.  Discretion  of  Court— Supersedeas. 

The  judge  did  not  abuse  his  discretion  in 
refusing  to  grant  a  supersedeas*  in  this  case. 

Error  from  Superior  Court,  Clarke  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  H.  S.  West  against  T.  J.  Shack- 
elford. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

John  J.  &  Roy  M.  Strickland,  of  Athens, 
for  plaintiff  in  error.  J.  A.  B.  Mahaffey,  of 
Jefferson,  and  Cobb  ft  Erwin,  of  Athens,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(128  Ga.  15») 

SHACKELFORD  t.  WEST. 

(Supreme  Court  of  Georgia.     May  15,  1912.) 

(Syllabus  by  the  Court.) 

1.  Officers  (§  54*)— Appointment— Term  of 
Office. 

Where  the  General  Assembly  creates  an 
office,   and   provides  that   the  officer  shall   be 


appointed  by  the  Governor,  by  and  with  the 
advice  of  the  Senate,  who  shall  hold  his  office 
for  the  term  of  four  years,  under  the  provi- 
sions of  Civil  Code,  I  261,  the  office  does  not 
expire  at  the  expiration  of  such  term,  but  the 
appointee  holds  over  until  his  successor  is 
commissioned  and  qualified. 

[Ed.    Note.— For  other   cases,    see    Officers, 
Cent.  Dig.  §§  74,  75;  Dec.  Dig.  |  54.*] 

2.  Judges  (§  8*)— Expiration  of  Teem— Ap- 
pointment bt  Governor. 

Where,  in  creating  an  office,  the  General 
Assembly  provides  that  the  officer  shall  be  ap- 
pointed by  the  Governor,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  a  person  does 
not  become  the  successor  of  another  in  office 
by  mere  executive  appointment.  If  the  term 
of  the  incumbent  in  office  has  expired,  but  he 
still  continues  to  discharge  his  duties,  there 
is  no  such  vacancy  in  the  office  as  will  au- 
thorize the  Governor  to  fill  it  by  the  appoint- 
ment of  a  successor  without  the  consent  of 
the  Senate. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent.  Dig.  §§  30-39;  Dec.  Dig.  §  &•] 

Error  from  Superior  Court,  Clarke  Coun- 
ty; C.  H.  Brand,  Judge, 

Quo  warranto  by  T.  J.  Shackelford  against 
H.  S.  West  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  A.  B.  Mahaffey,  of  Jefferson,  and  Cobb 
&  Erwin,  of  Athens,  for  plaintiff  In  error. 
Jno.  J.  &  Roy  M.  Strickland,  of  Athens,  for 
defendant  in  error. 

EVANS,  P.  J.  The  judgment  under  review 
involves  the  title  to  the  office  of  judge  of  the 
city  court  of  Athens.  The  city  court  of 
Clarke  county  was  created  in  1879  (Acts 
187&-79,  p.  291),  and  its  name  changed  to 
the  city  court  of  Athens  by  the  act  of  1894 
(Acts  1894,  p.  212).  In  the  act  creating  the 
city  court  (Acts  1879,  p.  291)  it  is  provided 
that  "there  shall  be  a  judge  of  said  city 
court,  who  shall  be  appointed  by  the  Govern- 
or, by  and  with  the  advice  of  the  Senate, 
who  shall  hold  his  office  for  the  term  of  four 
years,  and  all  vacancies  in  the  office  of  judge 
shall  be  filled  by  appointment  by  the  Govern- 
or for  the  balance  of  the  unexpired  term; 
but  should  a  vacancy  occur  when  the  Senate 
shall  not  be  in  session,  the  Governor  shall 
appoint  to  fill  said  vacancy  and  submit  said 
appointment  to  the  Senate  when  it  shall  next 
thereafter  convene."  Hon.  Henry  S.  West 
was  appointed  by  the  Governor,  and  his  ap- 
pointment confirmed  by  the  Senate,  for  the 
term  expiring  September  12,  1911.  Upon  the 
confirmation  of  the  Governor's  appointment 
by  the  Senate,  Judge  West  took  the  oath  of 
office,  was  duly  commissioned,  and  entered 
upon  the  discharge  of  his  duties.  On  Au- 
gust 16,  1911,  his  excellency,  Governor  Smith, 
nominated,  and  in  his  order  asked  the  Sen- 
ate's confirmation  of  the  appointment  of. 
Hon.  Thomas  J.  Shackelford  as  judge  of  the 
city  court  of  Athens.  On  August  19,  1911. 
Governor  Smith  passed  an  executive  order 
reciting  that  the  Senate  had  failed  to  act  on 
this  appointment,  and  again  appointed  Mr. 
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Shackelford  as  Judge  of  the  city  court  of 
Athene  for  a  term  of  four  years  from  Sep- 
tember 12, 1911 ;  the  appointment  being  made 
subject  to  confirmation  by  the  Senate  at  the 
next  session  of  the  General  Assembly.  The 
Senate  failed  to  act  upon  the  nomination  of 
Mr.  Shackelford,  and  upon  its  adjournment 
the  communication  from  the  Governor  to  the 
Senate,  advising  that  body  of  this  nomina- 
tion, as  well  as  others,  was  returned  to  the 
Governor's  secretary  by  the  secretary  of  the 
Senate.  On  September  18,  1911,  the  Govern- 
or passed  an  order  reciting  that  "a  vacancy 
exists  in  the  office  of  judge  of  the  city  court 
of  Athens,  occasioned  by  the  expiration  of 
the  term  of  H.  S.  West,  whose  term  of  office 
expired  on  September  12,  1911 ;  and  whereas, 
on  August  16,  1911,  the  Governor  sent  to 
the  Senate  the  nomination  of  Hon.  Thos.  J. 
Shackelford  as  judge  of  the  city  court  of 
Athens,  and  the  Senate  failed  to  act  upon 
said  nomination,"  and  appointing  Mr.  Shack- 
elford as  judge  of  the  city  court  of  Athens 
"for  a  term  of  four  years  from  September 
12,  1911,  subject  to  confirmation  by  the  Sen- 
ate, this  appointment  being  made  to  fill  the 
vacancy  now  existing."  At  the  date  of  this 
order  the  Senate  had  adjourned.  Mr.  Shack- 
elford took  the  prescribed  oath  of  office,  and 
a  commission  was  issued  to  him.  Judge  West 
disputed  the  legality  of  Mr.  Shackelford's 
appointment,  and  declined  to  relinquish  the 
office  to  him.  Whereupon  Mr.  Shackel- 
ford asked  leave  to  file  a  petition  in  the  na- 
ture of  quo  warranto.  Leave  was  granted, 
.and  upon  considering  the  pleadings  and  the 
admitted  facts  the  court  rendered  judgment 
refusing  the  prayers  of  the  applicant,  hold- 
ing that  he  was  not  entitled  to  hold  the  of- 
fice of  judge  of  the  city  court  of  Athens,  and 
that  the  incumbent,  Judge  West,  is  entitled 
to  discharge  the  duties  of  the  office  until  a 
successor  is  legally  appointed  and  qualified. 
[1]  1.  The  act  creating  the  city  court  of 
Athens  fixes  the  tenure  of  office  of  the  judge 
at  four  years;  but  this  does  not  mean  that 
an  incumbent,  for  whom  no  successor  has 
been  appointed  or  qualified,  cannot  perform 
the  duties  of  the  office  after  the  expiration 
of  the  four  years.  The  general  law  provides 
that  "all  officers  of  this  state  must  discharge 
the  duties  of  their  office  until  their  suc- 
cessors are  commissioned  and  qualified."  Civ- 
il Code  1910,  §  261.  The  policy  of  provi- 
sions of  this  nature  is  that  It  is  the  wiser 
and  better  course  to  permit  the  incumbent 
to  hold  over  until  a  successor  is  appointed  or 
elected  and  commissioned  in  the  prescribed 
legal  manner,  rather  than  to  have  no  one 
authorized  to  discharge  the  functions  of  the 
office.  Where  the  Legislature  creates  an  of- 
fice, and  provides  for  the  appointment  of  an 
officer  to  fill  it  for  a  given  number  of  years, 
the  incumbent  will  hold  over  beyond  the 
fixed  term,  until  his  successor  Is  commis- 
sioned and  qualified.  Walker  v.  Ferrill,  58 
Ga.  612.    The  term  of  the  city  court  judge  is 


fixed  at  four  years  certain,  with  a  contingent 
extension.  When  this  contingency  happens, 
this  extension  is  Just  as  much  a  part  of  the 
term  as  the  antecedent  fixed  term.  People  v. 
Whitman,  10  Cal.  38.  Judge  West,  there- 
fore, Is  entitled  to  discharge  the  duties  of  the 
office  of  judge  of  the  city  court  of  Athens 
until  a  successor  has  been  appointed  and 
commissioned  according  to  law. 

[2]  2.  We  now  approach  a  discussion  of 
the  power  of  the  Governor  to  make  the  ap- 
pointment of  Mr.  Shackelford  under  the  cir- 
cumstances appearing  In  the  record.  It  is 
clear  that  the  Governor  had  no  power  to 
appoint  a  judge  of  the  city  court  of  Athens, 
without  the  advice  and  consent  of  the  Sen- 
ate, except  in  the  case  of  a  vacancy  In  the 
office.  The  Constitution  declares  that,  "when 
any  office  shall  become  vacant  by  death,  res- 
ignation or  otherwise,  the  Governor  shall 
have  power  to  fill  such  vacancy,  unless  oth- 
erwise provided  by  law."  Civil  Code,  |  6483. 
The  statute  declares  that  all  offices  are  va- 
cated (1)  by  death  of  the  Incumbent;  (2) 
resignation  when  accepted;  (3)  judgment  de- 
claring the  office  vacant;  (4)  incapacity  to 
serve;  (5)  removal  from  the  jurisdiction  of 
the  office;  (6)  failure  to  apply  for  commis- 
sion- or  to  give  bond  within  the  prescribed 
time ;  and  (7)  abandonment  of  the  office.  Civ- 
il Code,  §  264.  These  Instances  may  not  be 
exhaustive  of  conditions  which  create  a  va- 
cancy, but  their  enumeration  is  strongly  sug- 
gestive of  the  legislative  conception  of  the 
nature  of  the  circumstances  which  would 
have  the  effect  of  creating  a  vacancy  In  the 
office.  It  is  characteristic  of  each  of  the 
specified  Instances  that  there  Is  no  Incum- 
bent of  the  office  capable  of  exercising  its 
functions  and  discharging  its  duties.  "The 
office  Is  not  vacant  so  long  as  It  is  supplied, 
In  the  manner  provided  by  the  Constitution 
or  law,  with  an  incumbent  who  is  legally 
qualified  to  exercise  the  powers  and  per- 
form the  duties  which  pertain  to  it;  and, 
conversely,  It  is  vacant  in  the  eye  of  the  law 
whenever  it  is  unoccupied  by  a  legally  quali- 
fied incumbent  who  has  a  lawful  right  to  con- 
tinue therein  until  the  happening  of  some 
future  event"  State  v.  Harrison,  113  Ind. 
234,  16  N.  B.  384,  3  Am.  St  Rep.  663.  When 
there  is  no  one  to  fill  the  office,  a  vacancy  ex- 
ists. Gormley  v.  Taylor*  44  Ga.  76.  There 
is  a  patent  difference  between  a  vacancy  in 
an  office  and  the  expiration  of  the  term  of 
the  incumbent  whose  tenure  is  for  a  definite 
term  and  until  his  successor  shall  qualify. 
In  the  latter  case  it  is  the  duty  of  the  in- 
cumbent to  continue  in  the  discharge  of  his 
office  until  a  successor  is  qualified;  the  su- 
peradded period  being  a  part  of  the  rightful 
term  of  office.  He  has  the  right  to  continue 
in  office  until  the  qualification  of  his  suc- 
cessor, who  has  been  appointed  or  elected  in 
the  manner  designated  by  the  law.  From 
the  very  nature  of  things  there  cannot  be  a 
vacancy  in  an  office  so  long  as  there  is  an 
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officer  authorized  by  law  to  perform  Its  func- 
tions ;  and  as  Judge  West's .  successor  can 
only  be  appointed  by  the  Governor,  with  the 
advice  and  consent  of  the  Senate,  it  follows 
that  his  term  of  office  will  continue,  so  long 
as  he  is  capable  of  performing 'and  actually 
performs  his  duties,  until  the  qualification 
of  a  successor  appointed  by  the  Governor 
with  the  advice  of  the  Senate. 

The  question  is  not  a  new  one.  It  has  been 
before  the  courts  of  last  resort  in  most  of 
the  states;  and  the  holdings  have  been  al- 
most uniform  to  the  effect  that,  if  an  office 
filled  by  appointment  of  the  Governor  re- 
quires the  confirmation  of  the  Senate,  a  va- 
cancy therein  such  as  will  authorize  the 
Governor  to  fill  it  without  the  concurrence 
of  the  Senate  can  be  caused  only  by  the 
death  or  resignation  of  the  Incumbent,  or 
some  other  event  by  reason  of  which  the  du- 
ties of  the  office  are  no  longer  discharged, 
and  that  the  mere  expiration  of  the  term 
of  the  incumbent  does  not  create  a  vacancy. 
Mechem  on  Public  Officers,  §  128,  and  authori- 
ties cited ;  Ash  v.  McVey,  85  Md.  119,  86  Atl. 
440;  State  v.  Shaw,  82  La.  Ann.  984;  People 
v.  Bissell,  49  Cal.  407;  Kimberlln  v.  State, 
130  Ind.  120,  29  N.  E.  773,  14  L.  R.  A.  858, 
30  Am.  St  Rep.  208;  Brady  v.  Howe,  50 
Miss.  607 ;  People  v.  Henderson,  4  Wyo.  535, 
35  Pac.  517,  22  L.  R.  A.  761 ;  State  v.  Howe, 
25  Ohio  St.  588,  18  Am.  Rep.  321 ;  State  v. 
Compson,  34  Or.  25,  54  Pac.  849;  Ghadduck 
v.  Burke,  103  Va.  694,  49  S.  B.  976 ;  Holtan 
v.  Beck,  20  N.  D.  5,  125  N.  W.  1048. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(138  Ga.  160) 

RUIS  v.  BRANCH,  Sheriff,  et  aL 
(Supreme  Court  of  Georgia.     May  15,  1912.) 

(SyllabuM  by  the  Court.) 

Contracts  (5  130*)— Execution  (§  317*)— 
Sale  —  Ciiiixing  Biuding  —  Canceling 
Deed. 

A  combination  between  a  defendant  in  ex- 
ecution and  a  prospective  bidder  to  suppress 
the  usual  competition  at  a  sheriff's  sale  is  il- 
legal from  considerations  of  public  policy;  but 
equity  will  not  cancel  the  sheriff's  deed  made 
in  pursuance  of  the  sale,  at  the  instance  of 
the  defendant,  on  the  ground  that  bidders  were 
deterred  from  bidding  as  a  result  of  the  agree- 
ment between  him  and  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  654-658;  Dec.  Dig.  §  130;*  Ex- 
ecution, Cent.  Dig.  §  934;  Dec.  Dig.  f  317.*] 

Error  from  Superior  Court,  Appling  Coun- 
ty; C.  B.  Conyers,  Judge. 

Action  by  Jack  Ruis  against  W.  J.  Branch, 
Sheriff,  and  others.  From  a  judgment  dis- 
missing the  petition  on  demurrer,  plaintiff 
brings  error.     Affirmed. 

Wade  H.  Watson  and  V.  E.  Padgett,  both 
of  Baxley,  for  plaintiff  in.  error.  Levi 
O'Steen  and  Lankford  ft  Dickerson,  all  of 
Douglas,  for  defendants  in  error. 


EVANS,  P.  J.  The  action  is  by  Jack  Ruis 
against  W.  J.  Branch,  sheriff,  Lott  &  Peter-, 
son,  and  Wash  and  E.  D.  Douglas,  to  cancel 
a  sheriff's  deed,  and  for  other  relief.  The 
petition,  after  amendment,  was  dismissed  on 
demurrer.  In  the  original  petition  it  was 
alleged  as  follows:  Martha  J.  Taylor  ob- 
tained against  the  plaintiff  a  judgment  for 
$500.  She  held,  as  security  for  the  note 
which  was  the  basis  of  the  judgment, .  a 
deed  to  his  land.  He  also  owed  Lott  ft 
Peterson  $375,-  which  was  secured  by  a  sec- 
ond mortgage  on  the  land  and  a  mortgage 
on  a  mule.  Execution  issued  on  the  Taylor 
judgment,  and  it  was  duly  levied  on  the 
land  described  in  the  security  deed,  and  the 
land  was  advertised  for  sale.  On  the  day 
of  sale  the  attorney  of  Martha  J.  Taylor 
informed  the  plaintiff  that  he  had  seen  Lott 
ft  Peterson,  and  that  they  had  instructed 
him  to  bid  off  the  property,  and  they  would 
execute  to  plaintiff  their  bond  to  reconvey 
to  him  the  land  upon  the  payment  of  their 
mortgage  and  the  Taylor  judgment  within 
12  months.  Thereupon  the  plaintiff  and  the 
attorney  informed  the  sheriff  of  this  ar- 
rangement, and  also  informed  other  bidders, 
who  were  deterred  from  bidding  on  the 
land,  for  the  reason  that  they  did  not  care 
to  interfere  with  the  plaintiff  in  redeeming 
his  property.  The  sheriff  was  requested  not 
to  run  the  property  any  more  than  was  ab- 
solutely necessary.  In  accordance  with  their 
agreement  the  land  was  bid  off  by  the  at- 
torney, and  a  deed  was  executed  by  the 
sheriff  to  Lott  ft  Peterson.  After  the  sale 
the  plaintiff  applied  to  Lott  ft  Peterson  to 
perform  their  agreement  by  executing  to 
him  their  bond  to  reconvey,  when  they  de- 
nied that  they  authorized  the  attorney  to 
make  any  agreement,  and  refused  to  negoti- 
ate with  him,  and  conveyed  the  land  to  E. 
D.  and  Wash  Douglas.  It  was  alleged  that 
the  property  was  worth  $1,250,  and  would 
have  brought  approximately  this  sum,  but 
for  the  announcement  of  the  above-mention- 
ed agreement  respecting  its  sale.  About  two 
years  after  the  filing  of  the  petition  it  was 
amended  by  alleging  that  on  the  day  of 
the  sale  the  plaintiff  informed  the  attorney 
that  he  had  arranged  with  the  judgment 
creditor,  Taylor,  that  if  he  could  raise  $150 
or  $200  the  sale  would  be  postponed;  and 
that  he  had  about  perfected  a  sale  of  the 
timber,  which  would  yield  this  sum,  where- 
upon the  attorney  said  that  he  had  seen 
Lott  ft  Peterson,  and  they  had  agreed  to  buy 
the  land  on  the  terms  stated  in  his  original 
petition;  that  when  the  sheriff  offered  the 
land  for  sale  the  attorney  publicly  announc- 
ed that  whoever  might  bid  off  the  property 
would  have  to  pay,  in  addition  to  his  bid, 
the*  amount  of  the  Lott  ft  Peterson  mort- 
gage; that  the  sheriff  did  not  sell  the  land 
in  the  usual  manner,  did  not  read  the  ad- 
vertisement or  cry  aloud  the  land,  but  s*ep- 
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ped to  the  front  of  the  courthouse  door  and 
announced  that  he  would  sell  the  Ruis  prop- 
erty, addressing  his  remarks  to  the  attorney 
and  to  the  plaintiff;  that  the  attorney  bid 
on  the  property  $610,  the  judgment  creditor 
bid  $615,  and  the  attorney  bid  $620,  when 
the  property  was  knocked  off  to  him  with- 
out requesting  other  bids ;  that  E.  D.  and 
Wash  Douglas  had  notice  of  all  these  facts 
when  they  purchased  the  land  from  Lott  & 
Peterson;  that  since  the  filing  of  the  peti- 
tion all  the  defendants,  except  the  sheriff, 
have  been  In  possession  of  the  land,  and 
they  have  removed  timber  therefrom  of  the 
value  of  $300,  have  received  rents  of  the 
value  of  $600,  and  appropriated  to  their  use 
fertilizers  in  the  stables  belonging  to  the 
plaintiff,  of  the  value  of  $30,  and  that  these 
sums  aggregate  $930,  which  is  $310  in  ex- 
cess of  the  purchase  price  of  the  land  at 
sheriff's  sale. .  He  prayed  for  cancellation  of 
the  sheriff's  deed  and  the  deed  from  Lott  & 
Peterson  to  E.  D.  and  Wash  Douglas,  for  an 
accounting,  for  judgment  for  the  excess  over 
what  the  land  brought  at  sheriff's  sale,  and 
for  general  relief.  He  offered,  should  the 
amount  of  the  rents,  Issues,  and  profits  be 
insufficient  to  repay  the  purchasers  the 
amount  of  their  bid,  to  account  for  the  dif- 
ference. 

The  petition  is  projected  on  the  theory 
that  the  sheriff's  sale  was  void,  and  it  is 
prayed  that  the  sheriff's  deed  to  the  pur- 
chasers and  the  deed  to  their  vendees  with 
notice  be  canceled.  The  plaintiff  is  not 
seeking  specific  performance  of  any  agree- 
ment between  himself'  and  the  purchasers. 
What  he  demands  is  the  cancellation  of  the 
deeds,  on  the  ground  that  the  effect  of  his 
arrangement  with  the  attorney  who  bid  for 
the  purchasers,  and  the  attorney's  statement 
(while  the  sale  was  in  progress)  that  pros- 
pective buyers  would  take  title  subject  to  a 
second  mortgage  on  the  property,  was  to 
chill  the  bidding  and  allow  the  purchasers 
to  obtain  the  land  at  an  undervalue.  The 
plaintiffs  proposition,  stated  differently,  is 
that  he  and  the  purchasers  conspired  to 
.deter  bidding  at  the  sale  in  order  that  the 
land  might  bring  less  than  its  value,  and 
when  this  was  accomplished  the  purchasers 
refused  to  consummate  the  •  arrangement 
which  induced  him  to  enter  into  the  con- 
spiracy to  depress  the  sale,  and  that  this  re- 
fusal on  the  part  of  the  purchasers  justifies 
a  rescission  of  the  sale. 

It  may  be  declared  to  be  the  settled  pol- 
icy of  the  law  that  sheriffs'  sales  shall  be 
fairly  conducted,  and  In  such  manner  that 
the  property  to  be  sold  shall  not  be  needless- 
ly sacrificed.  Whenever  it  is  made  to  ap- 
pear that  a  sale  under  process  is  infected 
with  fraud,  irregularity,  or  error  to  the  in- 
jury of  either  party  the  sale  will  be  set 
aside.  Civil  Code,  §  6032.  A  combination 
to  suppress  the  usual  competition  at  a  sher- 
iff's sale  is  illegal   from  considerations  of 


public  policy.     Jones  v.  Caswell,  3  Johns. 
Cas.   (N.  Y.).29,  2  Am.  Dec.  134.     This   is 
unquestionably  the  general  rule.     But  the 
principle  that  a  party  to  a  fraudulent  agree- 
ment cannot  maintain  a  suit  founded  upon 
the  refusal' of  the  other  party  to  the  fraud 
to  carry  such  agreement  into  effect  is  ap- 
plicable alike  to  sales  under  execution  as  to 
privately  executed  sales.     In  conducting  a 
sale  under  execution  the  sheriff  acts  as  the 
agent  of  the  defendant  in  execution  appoint- 
ed by  the  law.     Dozier  v.  McWhorter,  113 
6a.  587,  39  S.  E.  106.    The  sale  of  the  de- 
fendant's property  at  less  than  its  market 
value  was  caused  by  his  own  act    He  par- 
ticipated in  the  acts  of  the  agent  of  the  pur- 
chaser which  depressed  the  sale  of  his  land. 
It  was  his  own  conduct  which  depreciated 
the  price  of  his  property.    Prospective  pur- 
chasers yielded  to  the  appeal  made  in  his 
behalf,  and  in  his  presence,  that  they  re- 
frain from  bidding  on  his  land.    "Deterring 
bidders  at  a  sheriff's  sale  for  the  benefit 
of  the  defendant  and  with  his  consent  would 
not  vitiate  the  sale  as  between  him  and  the 
purchaser."    O'Kelley  v.  Gholston,  89  Ga.  1, 
15  8.  E.  123.     In  that  case  the  purchaser 
made  certain  statements  at  the  sale,  and 
begged  those  present  not  to  bid,  saying  if 
they  did  they  would  deprive  the  defendant 
in  execution,  who  was  an  old  man,  of  his 
home  and  property;   whereas,  if  they  would 
not  bid  and  let  him  buy  it,  he  would  allow 
the  defendant  to  remain  in  possession  dur- 
ing life.    The  court  stated  the  general  rule 
in  the  quoted  language,  but  said  it  would 
not  control  if  the  defendant  was  of  weak 
mind,  and  the  purchaser  by  deceitful  means 
and  artful  practices  took  a  fraudulent  ad- 
vantage of  his   mental   condition.     In  the 
case  at  bar  the  plaintiff  was  laboring  under 
no  disabilities,  and*  deliberately  entered  into 
a  scheme  to   deter  bidders  upon  the  oral 
promise  of  the  purchaser's  agent  that  he 
would  buy  it  in  for  him.    The  sale  resulted 
just  as  he  planned  it,  and  he  should  not  be 
permitted  to  vacate  it  because  the  purchaser 
broke  faith  with  him  in  keeping  his  promise. 
This  Is  not  a  case  of  a  purchaser  who, 
without  any  agreement  or  connivance  with 
the  defendant  in  execution,  deters  bidders 
by  falsely  representing  that  he  is  buying  the 
property  for  the  benefit  of  the  defendant. 
In  such  a  case  the  defendant  does  not  par- 
ticipate   in    the    purchaser's    conduct,    and 
comes  into  court  with  clean  hands,  and  is 
entitled  to  reparation  for  the  injury  accru- 
ing from  the  purchaser's  false  representa- 
tion.    According  to  his  own  pleadings  the 
plaintiff  in  the  case  at  bar  conspired  with 
the  purchaser  to  depreciate  the  sale  of  his 
own  property,  conspired  with  him  to  taint 
the  purity  of  the  sheriff's  sale;   and  equity 
will  not  relieve  him  from  a  condition  result- 
ant from  his  own  conduct     Both  he  and 
the  purchaser  were  involved  in  the  effort  to 
prostitute  a  judicial  sale,  and  in  such  cases 
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the  maxim  "potior  est  conditio  defendentls" 
applies. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(138  Ga.  168) 

WILLIAMS  v.  STATE. 
(Supreme  Court  of  Georgia.    May  15,  1912.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (§  84*)— Statutes  (I  76*)— 
Jurisdiction  —  General  and  Special 
Laws. 

The  clause  in  the  act  amendatory  of  the 
act  creatine  the  city  court  of  Blakely,  which 
provides,  'If  the  grand  jury  return  a  true 
bill  for  a  misdemeanor  in  the  matter  [in  a  case 
which  the  city  court  binds  over  to  the  grand 
jury],  the  judge  of  the  superior  court  shall 
transfer  the  same  to  the  city  court  for  trial" 
(Acts  1911,  p.  230),  is  mandatory  in  its  na- 
ture, and  violative  of  the  Constitution,  in  that 
it  is  an  attempt  to  oust  the  superior  court  of 
its  constitutional  jurisdiction  over  the  trial  of 
misdemeanor  cases,  and  also  because  there  is 
a  general  law  (Penal  Code  1895,  §  752,  as 
amended  by  Acts  1902,  p.  59),  leaving  it  discre- 
tionary with  the  judges  of  the  superior  courts 
in  the  transfer  of  indictments  for  misdemean- 
ors to  the  city  courts  for  trial,  which  cannot 
be  changed  by  special  law  applicable  only  to 
the  city  court  of  Blakely. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  j§  115-124;  Dec.  Dig.  §  84;* 
Statutes,  Cent  Dig.  §§  77%-78%;  Dec.  Dig. 
S  76.*] 

Certified  Questions  from  Court  of  Ap- 
peals. 

Peter  Williams  was  convicted  of  a  misde- 
meanor, and  brings  error.  Heard  on  ques- 
tions certified  by  the  Court  of  Appeals. 
Questions  answered. 

The  Court  of  Appeals  desires  the  instruc- 
tion of  the  Supreme  Court  on  the  following 
questions,  to  wit:  "Is  so  much  of  the  act 
approved  August  18,  1911  (Acts  1911,  p.  229), 
amending  the  act  creating  the  city  court  of 
Blakely,  as  provides  that  where  a  defendant 
in  the  city  court  of  Blakely  demands  an  In- 
dictment by  the  grand  jury,  and  the  judge 
of  the  city  court  thereupon  allows  the  de- 
mand and  binds  the  defendant  over  to  the 
grand  jury  for  action,  and  which  provides 
that  upon  indictment  by  the  grand  jury  for  a 
misdemeanor  the  judge  of  the  superior  court 
shall  return  such  indictment  to  the  city  court 
for  trial,  violative  of  the  constitutional  pro- 
vision contained  In  article  1,  §  4,  of  the 
Constitution  of  Georgia,  codified  in  section 
6391  of  the  Civil  Code  of  1910,  which  pro- 
vides that  laws  of  a  general  nature  shall 
have  uniform  operation  throughout  the  state, 
and  no  special  law  shall  be  enacted  in  any 
case  for  which  provision  has  been  made  by 
an  existing  general  law ;  there  being  a  gener- 
al law  of  the  state  which  leaves  it  discretion- 
ary with  the  judge  of  the  superior  court 
whether  he  shall  transfer  any  case  to  the  city 
court?  Is  the  amendment  of  the  law  cre- 
ating the  city  court  of  Blakely  above  noted, 
which   requires   the  judge  of   the  superior 


court  to  transfer  such  indictment  back  to  the 
city  court  for  trial,  mandatory  or  discre- 
tionary in  character?  Can  the  superior 
court,  by  the  local  or  special  act  in  ques- 
tion, be  ousted  of  its  constitutional  jurisdic- 
tion in  such  criminal  cases?" 

W.  W.  Wright,  of  Blakely,  for  plaintiff  in 
error.  J.  A.  Laing,  Sol.  Gen.,  of  Dawson, 
and  R.  R.  Arnold,  of  Atlanta,  for  the  State. 

EVANS,  P.  J.  In  the  act  of  1911,  amen- 
datory of  the  act  establishing  the  city  court 
of  Blakely,  it  was  provided  that,  If  any  de- 
fendant upon  the  original  call  of  his  case 
shall  demand  indictment  by  the  grand  jury, 
the  court  shall  bind  him  over  in  a  reason- 
able bond  to  answer  to  any  true  bill  of  in- 
dictment that  may  be  required  by  the  grand 
Jury  against  him,  and  that,  "if  the  grand 
jury  return  a  true  bill  for  a  misdemeanor  in 
the  matter,  the  judge  of  the  superior  court 
shall  transfer  the  same  to  the  city  court  for 
trial."  Acts  1911,  page  229.  There  can  be 
no  doubt  that  the  clause  was  intended  to 
be  mandatory  in  its  nature.  Its  express 
language,  as  well  as  its  context,  evince  the 
legislative  intent  that  all  indictments  against 
defendants  bound  over  by  the  city  court 
shall  be  transferred  by  the  superior  court 
to  the  city  court  for  trial.  Is  it  competent 
for  the  Legislature  to  oust  the  superior  court 
of  Its  jurisdiction  over  misdemeanor  cases 
pending  in  that  court?  The  superior  courts 
of  this  state  are  courts  of  general  jurisdic- 
tion. The  constitutional  specification  that 
in  certain  matters  they  shall  have  exclusive 
jurisdiction  emphasizes  the  constitutional 
conception  that  the  superior  courts  are  to 
have  general  jurisdiction  over  all  matters 
except  such  as  may  be  expressly  denied. 
"The  superior  courts  have  ever  in  our  his- 
tory been  the  great  reservoir  of  judicial  pow- 
ers, the  aula  regis  as  it  were,  in  which  the 
judicial  powers  of  the  state  were  vested; 
and  however  other  courts  might  be  erected 
as  a  relief  to  it,  to  take  cognizance  of  minor 
matters,  the  practice  has  been  uniform  to 
retain  in  this  tribunal  concurrent  and  gen- 
eral, even  supervisory,  power  over  them." 
Porter  v.  State,  53  Ga.  239.  The  Constitu- 
tion declares  that  "the  judicial  powers  of 
this  state  shall  be  vested  In  a  Supreme  Court, 
a  Court  of  Appeals,  superior  courts,  courts 
of  ordinary,  justices  of  the  peace,  commis- 
sioned notaries  public,  and  such  other  courts 
as  have  been  or  may  be  established  by  law" 
(Civil  Code,  S  6497),  and  that  "all  courts  not 
specially  mentioned  by  name  In  the  first  sec- 
tion of  this  article  (Civil  Code,  §  6497)  may 
be  abolished  in  any  county,  at  the  discre- 
tion of  the  General  Assembly"  (Civil  Code,  § 
6549).  Substantially  the  same  provisions 
were  in  the  Constitution  of  1868,  and  Mc- 
Cay,  J.,  In  the  case  just  cited,  said  of  them: 
"It  follows  from  these  two  provisions  that 
these  several  courts  mentioned  by  name  are 
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the  constitutional  courts  of  the  state.  These 
courts  are  beyond  legislative  discretion.  The 
Legislature  may  create  and  abolish  at  its 
pleasure,  but  these  tribunals  have  amongst 
them  all  judicial  power  by  the  very  terms  of 
the  Constitution  itself.  As  to  the  superior 
court,  certain  powers  are  subsequently,  in 
section  3,  par.  2,  declared  to  be  exclusive  in 
that  tribunal.  But  it  is  plain  that  in  the 
four  tribunals  mentioned  in  section  1  the 
Constitution  vests,  either  exclusively  or  con- 
currently with  such  other  courts  as  have 
been  or  may  be  established  by  law,  jurisdic- 
tion over  every  matter  of  a  judicial  nature 
that  can  arise/'  The  Legislature,  in  estab- 
lishing a  city  court,  may  confer  on  such 
court  jurisdiction  of  causes  cognizable  in 
the  superior  court,  where  that  jurisdiction  is 
not  declared  by  the  Constitution  to  be  ex- 
clusive in  the  superior  court,  but  it  cannot 
entirely  divest  the  superior  court  of  its  con- 
stitutional jurisdiction.  Any  such  legislative 
act  violates  the  Constitution,  and  is  of  no 
avail. 

So  much  of  the  act  of  1011,  amendatory 
of  the  act  establishing  the  city  court  of 
Blakely,  as  requires  the  judge  of  the  su- 
perior court  to  transfer  to  the  city  court  for 
trial  indictments  for  misdemeanors  in  cases 
where  the  city  court  has  bound  over  the  de- 
fendant to  the  grand  jury,  is  also  violative 
of  article  1,  §  4,  par.  1,  of  the  Constitution, 
viz.:  "Laws  of  a  general  nature  shall  have 
uniform  operation  throughout  the  state,  and 
no  special  law  shall  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an  ex- 
isting general  law."  Civil  Code,  S  6391.  It 
is  provided  in  section  752  of  the  Penal  Code 
of  1895,  as  amended  by  the  act  of  1902 
(Acts  1902,  p.  59),  that  "if  an  indictment  is 
found  by  the  grand  jury,  the  judge  of  the 
superior  court  may  in  his  discretion,  either 
in  term  time  or  vacation,  order  it  to  be 
transferred,  with  all  the  papers  in  the  case, 
to  the  county  judge  or  city  court."  There  is 
also  another  section  (778)  in  the  Penal  Code 
of  1895  relating  to  the  transfer  of  misde- 
meanor cases  from  the  superior  court  to  the 
city  court  for  trial,  viz.:  "The  judge  of  the 
superior  court  may  send  down  from  the  su- 
perior court  of  that  county  all  presentments 
and  bills  of  indictment  for  trial,  the  order 
transmitting  to  be  entered  on  the  minutes  of 
both  courts."  It  may  be  plausibly  argued  that 
section  778  refers  only  to  city  courts  which 
may  be  established  on  the  recommendation 
of  the  grand  jury,  and  is  not  applicable  to 
city  courts  like  unto  the  city  courts  of  At- 
lanta and  Savannah,  referred  to  in  the  Con- 
stitution (Civil  Code,  §  6506),  from  which  a 
writ  of  error  lies  to  the  Court  of  Appeals. 
Even  concede  this  to  be  true,  still  we  have 
section  752,  as  amended  by  the  act  of  1902, 
making  express  provision  for  the  transfer 
of  indictments  for  misdemeanors  from  the 
superior  to  the  city  court.    This  statute  is 


territorially  coextensive  with  the  limits  of 
the  state,  and  general  in  its  nature.  While 
the  Constitution  provides  for  the  establish- 
ment of  city  courts  without  uniformity  as  to 
practice  and  jurisdiction,  yet,  as  the  subject- 
matter  of  section  752  relates  to  the  general 
jurisdiction  of  the  superior  court  over  mis- 
demeanor matters,  the  provision  in  the 
Blakely  city  court  act  is  to  be  regarded  as 
special  legislation  upon  a  matter  already  pro- 
vided for  by  the  general  law. 

Neither  of  these  sections  of  the  Penal 
Code  of  1895  is  brought  forward  in  the  Code 
of  1910;  but,  as  the  latter  Code  contains 
nothing  at  variance  with  them,  their  omis- 
sion is  not  to  be  regarded-  as  an  implied  re- 
peal of  them.    All  the  Justices  concur. 


(138  Ga.  147) 
AMERICAN   COTTON   COLLEGE    et   ai   ¥• 
ATLANTA  NEWSPAPER  UNION. 

(Supreme  Court  of  Georgia.    May  15,  191Z) 

(Syllabus  6y  the  Court.) 

1.  Partnership  (§  49*)— Existence  of  Rela- 
tion—Admissibility  of  Evidence. 

Where  suit  was  brought  against  a  firm 
and  against  two  persons  alleged  to  be  members 
thereof,  one  of  whom  pleaded  no  partnership, 
there  was  no  error  in  refusing  to  admit  in 
evidence  on  his  behalf  a  letter  to  him  from 
the  other  alleged  partner,  dated  11  months 
after  the  date  of  the  contract  on  which  the 
suit  was  based,  and  several  months  after  the 
cause  of  action  accrued,  in  which  the  writer 
stated  that  he  had  that  day  discontinued  "the 
American  Cotton  College"  (the  name  of  the 
alleged  firm),  that  the  addressee  was  at  lib- 
erty to  operate  it  for  his  own  use  and  benefit, 
and  that,  in  so  doing,  it  was  expressly  agreed 
and  understood  that  the  writer  would  in  no 
way  hold  the  addressee  for  any  of  the  out- 
standing liabilities. 

[Ed.   Note.— For   other  cases,   see   Partner- 
ship, Cent  Dig.  &§  67-73,  74;  Dec.  Dig.  f  49.*] 


2.  Partnership  (f  50*)— Trial  (§§  48,  56*)— 
Appeal  and  Error  (f  206*)— Existence  of 
Partnership— Evidence— Time  for  Rais- 
ing Objections. 

Where,  to  a  suit  against  an  alleged  part- 
nership, one  of  the  defendants  filed  a  plea  of 
no  partnership,  it  was  competent  for  the  plain- 
tiff to  introduce  in  evidence  printed  letter 
heads  containing  the  alleged  partnership  name, 
"The  American  Cotton  College,"  and  the  names 
of  the  alleged  partners  as  "associate  presi- 
dents," together  with  evidence  that  such  letter 
heads,  and  others  of  the  same  character,  were 
used  by  the  defendant. 

(a)  The  plaintiff  was  not  obliged  to  rest  on 
the  introduction  of  a  single  specimen  of  the 
letter  heads  and  upon  the  statement  of  the  de- 
fendant pleading  no  partnership  that  station- 
ery of  this  character  was  used.  He  could  in- 
troduce several  letter  heads  of  like  character 
which  had  been  used  in  correspondence.  Nor 
was  the  court  compelled,  on  suggestion  of  coun- 
sel for  the  defendant  who  denied  being  a  part- 
ner that  he  would  consent  to  select  one  of  the 
letter  heads  to  go  to  the  jury,  with  the  state- 
ment that  the  remainder  were  identical  in  form 
with  it,  and  that  stationery  of  that  character 
was  used,  to  accede  to  such  proposition  and 
direct  that  such  course  be  taken. 

(b)  The  admission  in  evidence  of  such  letter 
heads  was  not  erroneous,  although  upon  the 
paper  on  which  they  were  printed  were  writ- 


•Por  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Qt.)         AMERICAN  COTTON  COLLEGE  v.  ATLANTA  NEWSPAPER  UNION         1085 


ten  certain  letters  which  were  not  offered  or 
introduced  in  evidence. 

(c)  While,  if  the  letters  which  thus  went  into 
the  physical  custody  of  the  jury  were  of  a 
character  calculated  to  affect  injuriously  the 
defendant  who  pleaded  no  partnership,  it  would 
have  been  better  practice  to  guard  against  any 
such  possible  injurious  consequences  by  re- 
quiring the  letters  to  be  severed  from  the  let- 
ter heads,  or  by  having  the  writing  covered,  so 
as  not  to  be  read  by  the  jury,  ana  while,  after 
the  jury  had  seen  them,  it  would  have  been 
well  to  give  an  instruction  that  the  letters  were 
not  in  evidence  and  should  not  be  considered 
in  arriving  at  a  verdict,  it  not  appearing  that 
any  such  point  was  raised  by  a  request  to  have 
the  letters  covered  from  sight,  or  to  give  in- 
structions to  the  jury,  or  otherwise,  under  the 
facts  of  the  case  the  omission  of  the  court  to 
charge  on  the  subject  was  not  error  requiring 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  73;  Dec  Dig.  §  60:*  Trial,  Cent. 
Dig.  §§  120, 131, 132;  Dec.  Dig.  II  48,  5(5;*  Ap- 
peal and  Error,  Cent  Dig.  ||  1283-1289;  Dec 
Dig.  §  206.*] 

3.  Partnership  (|  218*)— Actions  Against 
Partners— Issues  and  Proof. 

Where  suit  was  brought  on  an  open  ac- 
count for  advertising  done  under  a  contract 
made  by  an  alleged  partnership,  and  one  of 
the  members  answered  that  he  could  not  admit 
or  deny  the  allegations  of  the  petition  for  want 
of  sufficient  information,  and  the  other  denied 
the  allegations  of  indebtedness  and  pleaded  no 
partnership,  this  placed  on  the  plaintiff  the  bur- 
den of  proving  both  the  debt  and  the  partner- 
ship in  order  to  bind  the  latter  defendant,  and 
it  was  incorrect  to  charge  that  the  only  issue 
was  one  of  partnership. 

(a)  If  this  were  the  only  error,  whether,  un- 
der the  evidence,  it  would  require  a  new  trial, 
query. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  49,  426-428;  Dec  Dig.  §  218.*] 

4.  Partnership  (|§  38,  66*)— Trial  (|  252*) 
-Liabilities— Ostensible  Partners  —  In- 
structions. 

If  a  person  holds  himself  out,  or  permits 
himself  to  be  held  out,  to  the  world  as  a  part- 
ner in  a  business,  he  will  be  bound  to  one  who 
contracts  with  the  purported  partnership  on 
the  faith  of  such  representations,  whether  in 
fact  he  has  any  interest  therein  or  not. 

(a)  While  the  principle  just  stated  is  correct 
as  an  abstract  proposition  of  law,  there  was 
no  evidence  that  the  plaintiff  knew  of  any  such 
representations  of  the  existence  of  a  partner- 
ship until  after  the  contract  was  made  with  it, 
or  that  it  acted  on  the  faith  thereof,  and  a 
charge  submitting  that  question  to  the  jury 
was  error. 

(b)  Letter  heads,  used  with  the  knowledge 
of  one  sought  to  be  held  bound  as  a  partner, 
may  have  a  value  as  evidence  tending  to  prove 
the  existence  of  a  partnership;  but  unless  they 
held  out  such  person  as  a  partner,  and  the 
plaintiff  acted  on  the  faith  of  them,  they  would 
not  create  an  estoppel. 

(c)  The  charges  of  the  court  on  the  subject 
were  incorrect. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |f  63,  80;  Dec.  Dig.  (J  38,  56;* 
TriaL  Cent  Dig.  §§  505,  596-612;  Dec  Dig.  { 

Error  from  Superior  Court,  Baldwin  Comi- 
ty; J.  B.  Park,  Judge. 

Action  by  the  Atlanta  Newspaper  Union 
against  the  American  Cotton  College  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 


Hines  &  Vinson,  of  Milledgeville,  for  plain- 
tiffs in  error.  Allen  &  Pottle,  of  Milledge- 
ville, for  defendant  in  error. 

LUMPKIN,  J.  The  Atlanta  Newspaper 
Union  brought  suit  against  the  American 
Cotton  College,  alleged  to  be  a  firm  com- 
posed of  J.  H.  Dickinson  and  R.  L.  Wall,  on 
an  open  account  for  advertising  during  the 
months  of  July,  August,  September,  and 
October,  1908.  Dickinson  answered  that  he 
could  not  admit  or  deny  the  allegations  of 
the  petition,  for  want  of  sufficient  informa- 
tion. Wall  denied  the  indebtedness,  and 
pleaded  that  he  was  not  a  partner  in  the  al- 
leged firm.  The  jury  found  for  the  plain- 
tiff for  the  amount  of  the  account  A  motion 
was  made  for  a  new  trial,  which  was  over- 
ruled, and  exception  was  taken. 

[4]  The  beadnotes  require  no  elaboration, 
except  in  one  particular.  In  the  ninth  and 
tenth  grounds  of  the  motion  for  a  new  trial 
complaint  is  made  of  charges  on  the  subject 
of  the  liability  of  an  ostensible  partner,  or 
one  who  holds  himself  out  to  the  world  as 
a  partner,  or  permits  himself  to  be  so  held 
out  Section  8157  of  the  Civil  Code  of  1910 
declares  that  "an  ostensible  partner  is  one 
whose  name  appears  to  the  world  as  such, 
and  he  is  bound,  though  he  have  no  interest 
in  the  firm."  This  section  was  not  a  new 
rule,  but  was  a  codification  of  the  pre-exist- 
ing law.  It  recognizes  the  fact  that,  while 
a  joint  interest  in  partnership  property  or 
in  the  profits  and  losses  of  the  business  con- 
stitutes a  partnership  as  to  third  persons 
(section  3158),  one  may  be  bound  as  a  part- 
ner though  he  has  no  interest  As  to  lia- 
bility as  a  partner  by  one  who  holds  himself 
out  as  a  member  of  a  firm,  though  he  is  actu- 
ally not  such,  it  has  been  declared  that  he 
is  liable  as  a  partner  only  to  those  persons 
who  have  acted  on  the  faith  of  the  truth  of  the 
appearance.  Bowie  v.  Maddox  &  Goldsmith, 
29  6a.  285,  74  Am.  Dec  61 ;  Carlton  v.  Gris- 
som  &  Co.,  98  Ga.  118,  26  S.  B.  77 ;  Stewart 
&  Son  v.  Brown  &  Co.,  102  Ga.  836,  30  S.  E. 
264. 

In  the  case  now  under  consideration  the 
evidence  was  conflicting  as  to  the  existence 
of  the  partnership.  The  plaintiff  Introduced 
evidence  tending  to  show  that  Dickinson  and 
Wall  were  partners.  Wall  denied  this,  and 
claimed  that  he  was  a  mere  employe  of  Dick- 
inson. Certain  letter  beads  were  introduc- 
ed in  evidence,  and  were  shown  to  have  been 
used  with  the  knowledge  and  consent  of  Wall. 
They  contained  the  names  of  Dickinson  and 
Wall,  with  the  words  "associate  presidents*' 
between  them,  and  were  followed  by  the 
words  "American  Cotton  College,"  and  cer- 
tain statements  descriptive  of  its  character. 
These  were  admissible  as  evidence  tending 
to  prove  the  existence  of  a  partnership.  It 
was  further  contended  that  if  through  them 
Wall  held  himself  out  to  the  world  as  a 
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partner  of  Dickinson,  or  permitted  it  to  be 
done,  and  the  plaintiff  acted  on  the  faith 
thereof,  he  (Wall)  was  bound  as  a  partner, 
whether  in  fact  he  had  any  interest  in  the 
firm  or  not  The  judge  gave  certain  instruc- 
tions on  the  subject  While  the  principle  of 
law  involved  is  sound  as  an  abstract  state- 
ment, the  evidence  did  not  authorize  it  as 
applicable  to  the  case.  The  plaintiff  intro- 
duced in  evidence  three  letter  heads  of  the 
character  indicated,  attached  to  letters  writ- 
ten to  it;  but  none  of  them  appear  to  have 
been  received  by  it  prior  to  the  making  of 
the  contract  for  the  advertising,  nor  did  it 
appear  that  the  plaintiff  acted  in  reliance  on 
any  statement  appearing  in  such  letter  heads. 
It  was  accordingly  erroneous  to  charge  as 
to  liability  which  might  arise  from  facts  as 
to  which  there  was  no  sufficient  evidence. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


<138  Oa.  190) 

DOZTER  v.  DAVISON  ft  FARGO. 
{Supreme  Court  of  Georgia.     May  16,  1912.) 

(Syttabua  by  the  Court.) 

1.  Principal  and  Agent  (|  77*)— Contract 
of  Agent— Breach  by  Principal— Rights 
of  Agent— Damages. 

Where,  under  a  written  contract,  an  agent, 
in  consideration  of  $1  per  bale,  the  work  done, 
and  the  obligations  assumed,  sold  for  his  prin- 
cipal 100  bales  cotton  at  12.53  cents  per  pound 
to  a  third  party,  and  the  agent  guaranteed  the 
delivery  of  the  cotton  to  the  purchaser,  and 
the  principal  agreed  to  hold  his  agent  harm- 
less "for  any  loss  by  .reason  of  such  agree- 
ment," and  the  principal  delivered  only  37  of 
the  100  bales  to  the  agent  on  his  contract,  by 
reason  of  which  the  agent  had  to  purchase  63 
bales  cotton  at  14%  cents  per  pound  to  place 
on  his  contract  with  the  purchaser,  and  there- 
by sustained  loss,  and  the  agent  brought  suit 
against  his  principal  for  the  loss  thus  sus- 
tained, held:  (a)  The  contract  between  the 
principal  and  the  agent  was  not  lacking  in  mu- 
tuality, and  was  therefore  enforceable,  (b) 
The  agent  could  recover  of  the  principal  any 
loss  he  had  sustained  by  reason  of  the  latter's 
failure  to  deliver  the  cotton  in  accordance  with 
the  terms  of  the  contract,  and  this  regardless 
as  to  how  the  contract  stood  between  the  prin- 
cipal and  the  purchaser  of  the  cotton,  or  as 
between  the  agent  and  the  purchaser.  (c) 
The  principal  was  not  entitled,  as  a  matter  of 
law,  to  payment  for  part  of  the  cotton  de- 
livered at  the  time  of  delivery,  but  only  on  the 
delivery  of  all  of  the  cotton  sold. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  77;  Dec.  Dig.  §  77.*] 

2.  Pleading  (f  354*)  —  Modification  by 
Parol. 

A  plea  which  sought  to  substitute  a  parol 
contract  for  the  written  was  properly  stricken 
on  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1092-1095;    Dec.  Dig.  §  354.*] 

3.  Evidence  (f  448*)— Parol  Evidence— Ad- 
missibility. 

Parol  evidence,  the  purpose  of  which  was 
to  change  or  vary  the  plain  and  unambiguous 
terms  of  a  written  contract,  is  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2060-2082,  2084;  Dec  Dig.  | 
448.*] 


4.  Direction  of  Verdict. 

The  court  did  not  err,  under  the  facts  of 
this  case,  in  directing  a  verdict  for  the  plain- 
tiff. 

Error  from  Superior  Court,  Columbia 
County;  H.  C.  Hammond,  Judge. 

Action  by  Davison  &  Fargo  against  Wil- 
liam P.  Dozier.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Davison  &  Fargo  brought  suit  against  W. 
P.  Dozier  for  the  alleged  breach  of  the  fol- 
lowing contract  entered  into  between  thein 
(formal  parts  omitted): 

"(1)  That  the  said  party  of  the  second 
part  [plaintiffs],  acting  under  the  instruc- 
tions of  the  party  of  the  first  part  [defend- 
ant], has  made  a  contract  in  behalf  of  said 
party  of  the  first  part  for  the  sale  of  fifty 
thousand  pounds  of  lint  cotton,  in  merchant- 
able bales,  upon  the  terms  and  conditions 
hereinafter  set  out,  and  that  said  party  of 
the  first  part  hereby  confirms  and  ratifies 
such  sale. 

"(2)  The  said  cotton  to  be  delivered  at  the 
warehouse  of  said  party  of  the  second  part, 
in  Augusta,  Georgia,  between  Oct  1st  and 
November  27th,  1909,  such  delivery  to  be 
made  during  the  time  above  specified,  at  the 
option  of  the  party  of  the  first  part,  bales 
to  average  495  to  505  pounds  per  bale,  to 
be  in  good  merchantable  order,  and  to  be  of 
grade  between  Augusta  low  middling  and 
Augusta  good  middling,  inclusive,  at  the 
price  of  twelve  and  s'/ioo  cents  per  pound 
(12.53)  for  Augusta  middling  with  deduc- 
tions and  additions  for  the  other  grades  ac- 
cording to  differences  in  effect  at  the  Au- 
gusta Cotton  Exchange  at  the  date  of  deliv- 
ery, the  classification  and  weight  to  be  set- 
tled on  at  Augusta,  Georgia,  under  the  rules 
of  the  Augusta  Cotton  Exchange. 

"(3)  It  is  distinctly  understood  and  agreed 
between  both  parties  hereto  that  this  con- 
tract is  for  sale  and  delivery  of  actual  cot- 
ton, and  is  not  to  be  settled  by  difference  in 
prices. 

"(4)  It  is  further  agreed  that  the  said  par- 
ty of  the  second  part  has,  in  order  to  ef- 
fect such  sale,  guaranteed  to  the  purchaser 
the  delivery  of  such  cotton,  and  that  the 
said  party  of  the  first  part  hereby  agrees  to 
protect  and  hold  harmless  the  said  party  of 
the  second  part  for  any  loss  by  reason  of 
such  agreement,  or  by  reason  of  any  other 
obligations  assumed  hereunder. 

"(5)  The  said  party  of  the  first  part  far- 
ther agrees  to  pay  to  the  said  party  of  the 
second  part,  in  consideration  of  the  work 
done  and  the  obligations  assumed  by  the 
said  party  of  the  second  part  one  dollar  per 
bale,  which  amount  is  to  cover  all  charges 
for  handling  of  such  cotton  in  Augusta, 
Georgia,  except  freight  and  5  cents  per  bale 
truckage.  The  party  of  the  first  part  further 
agrees  that,  at  any  time  the  said  party  of 
the  second  part  may  be  called  upon  to  put 
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margins  with  purchaser  of  such  cotton  In 
order  to  secure  or  protect  the  same,  the 
said  party  of  the  first  part  will  promptly 
place  with  said  party  of  the  second  part  an 
equivalent  amount  of  money." 

It  was  alleged  that  the  defendant,  on  the 
17th  day  of  July,  1909,  authorized  the  plain- 
tiffs to  sell  for  him  100  bales  cotton;  that 
on  the  4th  day  of  September,  1909,  the  plain- 
tiffs entered  Into  a  contract  with  Helneken 
&  Vogelsang  to  sell  them  728  bales  cotton, 
In  which  was  Included  the  100  bales  author- 
ized by  the  defendant  to  be  sold  for  him; 
that  the  defendant  delivered  37  bales  of  the 
cotton  In  accordance  with  his  contract,  but 
failed  to  deliver  63  bales,  and  thus  breached 
the  contract;  and  that  the  plaintiffs  were 
compelled,  by  reason  of  their  guaranty  giv- 
en to  Helneken  &  Vogelsang,  to  purchase 
and  make  delivery  of  the  63  bales  of  cotton 
which  Dozier  failed  to  deliver,  and  were 
thereby  damaged  in  the  sum  of  $729.09. 
The  defendant  filed  general  and  special  de- 
murrers to  the  petition,  which  were  over- 
ruled by  the  court  He  also  filed  an  answer, 
denying  the  material  allegations  of  the  pe- 
tition, and  averring  that  the  plaintiffs  never 
made  any  contract  with  Helneken  &  Vogel- 
sang for  the  defendant,  based  on  any  con- 
tract between  plaintiffs  and  defendant  He 
also  averred  that,  "by  agreement  with  plain- 
tiffs when  he  signed  said  contract,  having 
received  no  advances  whatever  from  plain- 
tiffs in  the  way  of  money,  his  cotton  was 
to  be  sold  on  delivery,  and  sales  and  remit- 
tances made  as  promptly  and  rapidly  as 
sold,"  etc.  On  motion,  the  court  struck  par- 
agraph 4  of  the  original  plea  of  the  defend- 
ant which  was  as  follows:  "That  defend- 
ant, while  not  legally  bound  to  do  so,  Intend- 
ed to  ship  to  plaintiffs  100  bales  of  cotton 
on  said  contract  and  did  ship,  as  stated  In 
the  petition,  19,876  pounds  of  cotton.  That 
by  agreement  with  plaintiffs  when  he  sign- 
ed said  contract  having  received  no  advanc- 
es whatever  from  plaintiffs  in  the  way  of 
money,  his  cotton  was  to  be  sold  on  delivery, 
and  sales  and  remittances  made  promptly  as 
rapidly  as  sold.  That  plaintiffs  failed  to  do 
this;  they  failed  to  grade  the  cotton  prop- 
erly, and  failed  to  send  him  a  statement 
showing  the  weight  of  the  cotton,  the  grade, 
and  remittance  to  cover  same,  and,  though 
he  notified  them  by  mail  and  went  in  person 
to  see  them  and  made  repeated  requests,  they 
failed  to  handle  his  cotton  in  a  prompt  and 
expeditious  manner,  as  they  should  have 
done,  and  as  they  had  agreed  to  do.  That 
their  manner  of  handling  his  cotton  made  it 
both  unpleasant  and  unsatisfactory  and 
harmful  to  defendant  in  getting  the  use  of 
his  money,  which  he  was  entitled  to,  prompt- 
ly as  the  cotton  was  delivered,  As  the  cot- 
ton was  delivered  on  the  contract  with  a 
fixed  price,  the  only  thing  to  be  done  by 
plaintiffs  was  to  weigh  the  cotton,  grade  it 
and  make  remittances,  and  yet  they  failed  to 
do  this,  giving  unsatisfactory  reason  for  so 


doing,  and  thereby  broke  their  agreement 
and  contract  with  defendant  and  thereby 
released  defendant  from  further  obligation, 
if  he  was  in  fact  bound  at  all  under  said 
contract  and  from  further  delivery  of  said 
cotton."  Thereupon  the  defendant  offered 
to  amend  his  plea,  which  amendment  the 
court  disallowed.  The  case  proceeded  to 
trial,  after  the  court  had  overruled  the  de- 
murrers and  had  stricken  the  fourth  para- 
graph of  the  defendant's  plea,  and  had  re- 
fused to  allow  the  amendment  tendered; 
and,  after  evidence  had  been  submitted  and 
argument  heard,  the  court  directed  a  verdict 
for  the  plaintiffs  for  the  full  amount  sued 
for.  His  motion  for  a  new  trial  having  been 
overruled,  the  defendant  excepted. 

J.  B.  Burnside  and  Jno.  T.  West  both  of 
Thomson,  for  plaintiff  in  error.  Wm.  H. 
Barrett  of  Augusta,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  petition  in  this  case  sets  forth  a 
cause  of  action,  and  the  demurrer  filed  there- 
to was  properly  overruled.  We  do  not  think 
the  contract  sued  upon  is  open  to  the  ob- 
jection urged,  that  it  is  unilateral  and  not 
binding  on  Davison  &  Fargo.  As  between 
Davison  &  Fargo  and  Dozier,  the.  latter 
could  waive  the  fact  that  his  agents  did  not 
sell  his  cotton  alone.  Davison  &  Fargo  had 
sold  to  Helneken  &  Vogelsang  728  bales  cot- 
ton, and  through  his  agents,  Davison  &  Far- 
go, upon  a  consideration  of  $1  per  bale,  the 
work  done,  and  the  obligations  assumed  by 
the  agents,  Dozier  had  sold  to  Helneken  & 
Vogelsang  100  bales  cotton,  which  the  agents 
were  to  deliver  on  the  contract  Dozier,  the 
principal,  agreed  with  his  agents,  Davison 
&  Fargo,  ttfat  he  would  stand  back  of  them 
and  make  good  their  losses  by  reason  of  any 
failure  on  his  part  to  deliver  the  100  bales 
cotton.  That  makes  a  contract  between 
Dozier,  the  principal,  and  Davison  &  Fargo, 
his  agents,  for  that  purpose.  If  the  agents 
perform  their  part  of  the  contract  and  suf- 
fer loss,  the  principal,  under  the  terms  of 
his  contract  is  bound  by  it  Such  a  contract 
is  not  unilateral,  but  is  a  valid,  binding  con- 
tract; and  the  agents  are  entitled  to  reim- 
bursement if  they  suffer  loss,  and  this  re- 
gardless of  the  contract  with  Helneken  & 
Vogelsang.  Between  the  principal  and  the 
agent,  the  former  cannot  repudiate  his  con- 
tract with  the  latter.  It  is  a  question  be- 
tween Dozier  and  his  agents,  Davison  &  Far- 
go, as  to  what  he  did  with  his  cotton.  He 
ratified  his  agents'  action,  and  said,  in  ef^ 
feet:  "You  go  ahead  and  incur  certain  lia- 
bilities, and  I  will  protect  and  hold  you 
harmless  for  any  loss  by  reason  of  such 
agreement."  The  plaintiff  in  error  Insists 
that  he  did  not  authorize  his  agents  to  put 
his  cotton  in  with  the  728  bales  to  be  de- 
livered to  Helneken  &  Vogelsang;  but  after 
his  agents  had  done  that  Dozier  signed  an- 
other contract  and  delivered  part  of  the 
cotton,  and  thus  ratified  the  contract  of  Sep- 
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tember  4th.  The  defendant  did  not  deliver 
all  of  his  cotton  according  to  contract,  and 
his  agents,  Davison  &  Fargo,  had  to  go  into 
the  open  market  and  buy  63  bales  cotton  at 
the  advanced  market  price  of  14%  cents  per 
pound;  and  under  the  terms  of  his  agreement 
Dozier  is  bound  by  it  to  make  good  any  loss 
sustained  by  his  agents,  Davison  &  Fargo. 
This  is  not  a  sale  of  cotton  by  the  defend- 
ant, Dozier,  to  his  agents,  Davison  &  Fargo. 
It  is  a  case  of  agency,  and  a  guaranty  by 
the  principal  to  his  agents  that  he  will  make 
good  any  loss  they  may  sustain  on  his  ac- 
count by  reason  of  his  failure  to  deliver  the 
100  bales  of  cotton  according  to  contract 
And  Dozier  is  responsible  to  his  agents,  Da- 
vison &  Fargo,  if  they  sustained  loss,  re- 
gardless of  how  the  contract  stood  between 
Dozier  and  Heineken  &  Vogelsang.  The  evi- 
dence shows  that  the  defendant's  agents  did 
sell  for  him  100  bales  cotton  at  12.53  cents 
per  pound,  and  that  he  delivered  to  them  only 
37  bales,  and  that  they  had  to  go  into  the 
market  and  buy  63  bales;  and  the  plaintiffs 
testified  that  "by  having  to  supply  that  cotton 
we  lost  the  amount  set  out  in  the  petition.9* 

Again,  the  defendant  insists  that  the  plain- 
tiffs cannot  recover,  because  the  37  bales 
cotton  were  not  paid  for  when  delivered  by 
the  defendant  The  reply  is  that  the  evi- 
dence shows  that  the  defendant  was  to  get 
pay  for  the  cotton  when  he  delivered  all 
the  cotton  due  on  the  contract  namely,  100 
bales.  In  point  of  fact,  a  portion  of  the 
money  was  paid  the  defendant  soon  after 
the  cotton  was  delivered,  but  the  contract 
was  for  the  delivery  of  100  bales  of  cotton, 
and  the  defendant  cannot  complain  that  pay- 
ment was  deferred  until  the  entire  100  bales 
were  delivered;  and  any  verbal  agreement  as 
to  payment  which  varies  the  plain,  unam- 
biguous written  contract,  under  the  facts  of 
this  case,  is  not  admissible  to  change  or 
modify  the  written  contract.  Forsyth  Mfg. 
Co.  v.  Castlen,  112  Ga.  199,  37  S.  E.  485,  81 
Am.  St  Rep.  28;  Hawkins  v.  Studdard,  132 
Ga.  265,  63  S.  E.  852,  131  Am.  St  Rep.  190. 

[2]  2.  The  fourth  paragraph  of  the  de- 
fendant's plea  was  properly  stricken  on  mo- 
tion. This  answer  was  clearly  an  effort  to 
set  up  a  parol  contract  which  varied  the 
terms  of  the  written  contract  executed  by 
the  parties,  and  which  was  plain  and  un- 
ambiguous within  itself.  This  plea  seeks 
to  vary  the  plain  terms  of  the  written  con- 
tract and  undertakes  to  substitute  an  en- 
tirely different  one,  which  cannot  be  done. 
The  stricken  plea  avers,  among  other  things, 
'that  the  cotton  was  not  to  be  delivered  under 
the  sale  already  made,  but  was  to  be  "sold 
on  delivery  and  sales  and  remittances  made 
promptly  and  rapidly  as  sold."  Even  if  it 
was  error  to  strike  the  above-stated  plea,  it 
did  not  cause  injury  to  the  defendant  as 
the  cotton  delivered  was  paid  for  by  the 
plaintiffs,  except  the  small  sum  of  $3.43,  be- 
fore  the   entire  100  bales  were  delivered;  I 


and  there  is  no  evidence  in  the  record  to 
show  that  Davison  &  Fargo  failed  to  properly 
grade,  weigh,  and  pay  for  the  cotton  actual- 
ly delivered,  other  than  as  to  the  payment  of 
the  small  amount  above  referred  to,  and 
certainly  the  defendant  could  not  be  entitled 
to  variations  on  that  not  delivered. 

[9]  3.  It  follows  from  what  has  been  said 
in  the  foregoing  division  of  this  opinion  that, 
If  the  fourth  paragraph  of  the  defendants 
answer  was  properly  stricken,  the  evidence 
sought  to  be  introduced  under  it  was  proper- 
ly excluded  by  the  court.  Civil  Code  1910,  § 
4268  (1);  Hawkins  v.  Studdard,  132  Ga.  265 
(4b),  63  S.  E.  852,  131  Am.  St  Rep.  190;  Bur- 
ton ▼.  Meinert  136  Ga,  420  (2,6),  71  S.  E. 
870. 

[4]  4.  There  is  no  error  in  any  of  the  other 
grounds  of  the  motion  requiring  a  new  trial. 
The+evidence  authorized  the  direction  of  the 
verdict  rendered  in  favor  of  the  plaintiffs. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(U8G*.  128) 

McINTOSH  et  aL  v.  THOMASVILLB  REAL 
ESTATE  &  IMPROVEMENT  CO. 

THOMASVILLE  REAL  ESTATE  &  IM- 
PROVEMENT CO.  v.  McINTOSH 

et  aL 

(Supreme  Court  of  Georgia;     April  12,  1912. 

Motion  for  Rehearing  Denied 

May  14,  1912.) 

(SyUabu*  by  the  Court.) 

1.  Building  and  Loan  Associations  (|  33*) 
—Nature  and  Status. 

In  order  for  an  incorporated  company  to 
come  within  the  classification  of  like  character 
to  a  building  and  loan  association,  so  that  it 
may  conduct  business  on  the  plan  of  a  build- 
ing and  loan  association  and  escape  the  penalty 
of  taking  an  excess  of  legal  interest,  its  char- 
ter must  indicate  that  its  method  of  business 
with  relation  to  mutual  participation  in  profits 
and  losses  in  loans  made  by  it  has  some  dis- 
tinctive feature  of  the  plan  of  a  building  and 
loan  association. 

(a)  A  company,  with  a  fixed  capital  stock, 
divided  into  shares  of  $100,  payable  in  install- 
ments of  $2  per  month,  chartered  for  the  pur- 
pose of  buying  and  selling  real  and  personal 
property,  building  houses,  and  improving  real 
estate,  of  borrowing  money  and  giving  security 
therefor,  and  lending  money  on  real  estate  or 
upon  such  other  security  as  the  directors  of 
the  corporation  may  approve,  with  power  to 
impose  such  reasonable  penalties  for  failure 
to  make  prompt  payment  of  subscriptions  to 
stock  or  installments  on  property  sold  as  it 
may  fix  by  its  by-laws,  is  not  a  building  and 
loan  association  or  an  association  of  like 
character,  so  as  to  permit  it  to  contract  to 
lend  money  by  aggregating  the  principal  and 
interest  for  the  entire  period  into  one  sum, 
divided  into  equal  monthly  payments,  where 
the  result  is  the  taking  or  reserving  of  inter- 
est in  excess  of  the  maximum  legal  rate. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  If  43-47,  49- 
59;  Dec.  Dig.  §  33.*] 

2.  Building  and  Loan  Associations  (|  41*) 
—Actions— Pleading. 

In  so  far  as  the  plea  set  up  a  payment 
subsequent  to  the  filing  of  the  suit,  and  alleged 
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that  the  plaintiff  was  not  a  building  and  loan 
association  or  an^ssociation  of  like  character, 
and  was  not  enti&ed  to  recover  interest  in  ex- 
cess of  the  legal  rate,  it  was  meritorious. 

[Ed.  Note.— For  other  cases,  see  Building 
and  Loan  Associations,  Gent.  Dig.  ||  81-85; 
Dec.  Dig.  §  4L«] 

Error  from  Superior  Court,  Thomas  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  the  ThomasviUe  Real  Estate  & 
Improvement  Company  against  T.  M.  Mcin- 
tosh and  others.  From  the  judgment,  both 
parties  bring  error.  Reversed  on  main  bill 
of  exceptions  and  affirmed  on  cross-bill. 

Louis  Moore  and  Roscoe  Luke,  both  of 
Thomasville,  and  E.  K.  Wilcox,  of  Valdosta, 
for  plaintiff  in  error.  W.  H.  Hammond  and 
J.  H.  Merrill,  both  of  Thomasville,  for  de- 
fendants in  error. 

EVANS,  P.  J.  The  Thomasville  Real  Es- 
tate &  Improvement  Company  brought  suit 
against  T.  M.  Mcintosh  and  Mrs.  Clifford 
Williams  to  recover  the  balance  of  principal, 
Interest,  fines,  and  attorney's  fees  alleged  to 
be  due  on  a  certain  contract  attached  to  the 
petition,  the  nature  of  which  will  be  hereaft- 
er set  forth.  The  defendant  Mcintosh  plead- 
ed that  the  plaintiff  was  not  a  building  and 
loan  association,  and  as  such  entitled  by  law 
to  aggregate  the  principal  and  interest  of  the 
loan. for  the  entire  period  and  divide  it  into 
monthly  installments,  whereby  greater  inter- 
est than  allowed  by  law  was  charged;  and 
that  he  had  paid  the  principal  and  legal  in-i 
teres t;  and  that  he  is  the  sole  owner  of  hlsj 
codefendant's  rights  in  the  property  and  lia- 
ble in  her  stead.  The  court  directed  a  ver- 
dict for  the  plaintiff. 

[1]  1.  In  Cook  v.  Equitable  Building  & 
Loan  Association,  104  Ga.  814,  30  S.  E  Oil, 
it  was  held  that  a  building  and  loan  associa- 
tion "as  such  organizations  usually  exist  to- 
day, is  a  private  corporation  designed  for  the 
purpose  of  accumulating  into  its  treasury,  by 
means  of  the  gradual  payment  by  its  mem- 
bers of  their  stock  subscriptions  in  periodi- 
cal installments,  a  fund  to  be  invested  from 
time  to  time  in  advances  made  to  such  share- 
holders on  their  stock  as  may  apply  for  this 
privilege  on  approved  security;  the  borrow- 
ing members  paying  Interest  and  a  premium 
for  this  preference  in  securing  an  advance- 
ment over  other  members,  and  continuing  to 
pay  the  regular  installments  on  their  stock 
In  addition — all  of  which  funds,  together 
with  payments  made  by  the  nonborrowing 
members,  including  fines,  forfeitures,  and 
other  like  revenues,  go  into  the  common  fund 
until  it,  with  the  profits  thereon,  aggregate 
the  face  value  of  all  the  shares  in  the  asso- 
ciation, the  legal  effect  of  which  is  to  ex- 
tinguish the  liability  incurred  for  the  loans 
and  advancements,  and  to  distribute  to  each 
nonborrowing  member  the  par  value  of  his 
stock."  As  defined  by  the  Code,  §  2890:  'The 
name  'building  and  loan  association,'  as  used 


in  this  article  shall  include  all  corporations, 
societies,  or  organizations,  or  associations  do- 
ing a  savings  and  loan  or  Investment  busi- 
ness on  the  building  society  plan,  viz.,  loan- 
ing its  funds  to  its  members,  whether  issu- 
ing certificates  of  stock  which  mature  at  a 
time  fixed  in  advance  or  not,  except  those 
which  restrict  their  business  to  the  county  of 
their  domicile  and  not  more  than  two  other 
adjacent  counties."  It  is  the  mutual  partici- 
pation in  profits  and  losses  by  borrowers  and 
nonborrowers  which  is  the  basic  principle  on 
which  contracts  between  this  class  of  associ- 
ations and  its  members  have  been  saved  from 
the  consequences  attached  to  other  usurious 
loans.  Rooney  v.  Southern  Building  &  Loan 
Association,  119  6a.  941,  47  S.  E.  345.  The 
original  conception  of  building  and  loan  as- 
sociations confined  the  loan  to  its  members, 
but  in  the  course  of  evolution  such  associa- 
tions have  been  allowed  to  make  loans  to 
nonmembers.  At  the  same  time,  however, 
the  departure  from  the  original  scheme  of  a 
community  of  interest  among  its  members 
has  never  been  so  radical  that  a  corporation 
which  gathers  its  capital  from  its  members 
by  installment  payments  on  stock  subscrip- 
tion of  a  fixed  amount  may  loan  the  money 
accumulated  in  its  treasury  indiscriminately 
to  any  person  at  greater  than  the  maximum 
legal  rate  of  interest  and  escape  the  conse- 
quences of  usury.  The  scheme  of  a  true! 
building  and  loan  association  holds  fast  to 
the  basic  plan  that  members  are  to  be  given 
'a  preference  in  obtaining  loans,  and  that  the 
excess  of  interest  is  to  be  adjusted  to  the 
stock  in  the  way  of  premiums  and  fines  and 
not  to  the  loan,  and  there  must  be  some  nex- 
us between  at  least  some  of  the  loans  and 
the  stockholder's  Interest  in  the  association. 
Hawkins  v.  Amerlcus  Building  &  Loan  Asso- 
ciation, 96  Ga.  206,  22  S.  B.  711.  In  an  or- 
dinary business  corporation  the  stock  is  paid 
for  in  a  lump  sum  or  in  aliquot  parts;  but 
the  nature  of  the  stock  in  a  building  and 
loan  association  is  best  illustrated  In  the  case 
where  the  stockholder  becomes  a  borrower  to 
the  extent  of  the  stock  subscribed  for.  "The 
stockholder  receives  the  par  value  of  his 
stock  as  it  would  be  when  it  matured  or  all 
payments  completed  thereon,  in  advance  of 
that  period,  less  the  amount  of  any  premium 
or  bonus  he  may  be  willing  to  pay  for  the 
preference.  But  he  continues  to  pay  the 
amounts  periodically  falling  due  on  such 
stock,  just  as  if  no  loan  had  been  made  to 
him,  and  when  his  stock  has  matured  it  is 
equal  in  value  to  the  amount  of  his  loan,  and 
it  Is  applied  to  the  cancellation  of  such  in- 
debtedness." Thornton  &  Blackledge  Building 
&  Loan  Associations,  §  146.  Where  a  number 
of  persons  incorporate  themselves  into  an  as- 
sociation, with  a  fixed  capital,  represented  by 
shares,  payable  in  aliquot  installments,  and 
the  money  thus  derived  is  used  in  purchas- 
I  lng  real  estate,  or  in  making  loans  generally. 


•For  other  cases  see  same  topic  and  section  NU\jv>tf  R  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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such  a  company,  with  no  added  feature*, 
would  not  partake  of  the  character  of  a 
building  and  loan  association.  Where  the 
scheme  of  the  corporation  simply  compre- 
hends the  loan  of  its  money  indifferently  to 
members  and  the  general  public  upon  the 
same  terms,  the  corporation  amounts  to  a 
mere  loan  company,  and  it  makes  no  differ- 
ence whether  the  stock  subscriptions  are  to 
be  paid  in  advance  of  the  organization  of  the 
company  for  business  or  in  installments  at 
stated  intervals. 

The  ThomasvlUe  Real  Estate  &  Improve- 
ment Company  by  its  charter  was  authorized 
to  buy  and  sell  real  and  personal  property 
and  choses  in  action;  to  build  houses  and 
otherwise  improve  real  estate;  to  loan  mon- 
ey upon  real  estate  or  upon  such  other  se- 
curity as  the  board  of  directors  may  ap- 
prove ;  to  borrow  money  and  execute  security 
therefor;  to  sell  land  on  the  installment 
plan  for  cash  or  otherwise,  to  its  stockhold- 
ers or  others,  upon  such  terms  as  may  be' 
agreed  upon  by  the  company  and  the  other 
party  or  parties;  to  purchase  real  estate, 
and  to  subdivide  it,  and  to  sell  the  same  as 
a  whole  or  In  such  lots  as  the  company  may 
see  fit;  to  hold  real  estate  and  other  prop- 
erty in  fee  or  as  security  for  loans;  to  de- 
clare dividends;  to  collect  subscriptions  to 
Its  capital  stock  by  ordinary  process  of  law 
or  by  forfeiture  of  stock  for  failure  to  pay 
installments,  and  the  sale  of  the  stock  so 
forfeited  at  public  outcry  after  notice;  that 
the  company  may  impose  such  reasonable 
penalties  for  failure  to  make  prompt  pay- 
ment of  subscriptions  to  stock,  or  install- 
ments on  property  sold,  as  it  may  fix  in  its 
by-laws,  and  to  make  any  and  all  contracts 
necessary  to  carry  into  effect  the  purposes 
and  objects  of  the  corporation,  and  to  enact 
necessary  by-laws  for  the  prosecution  of  its 
business.  Its  capital  stock  was  declared  to 
be  £35,000,  divided  into  shares  of  $100  each, 
payable  in  monthly  installments  of  $2  per 
share  until  $100  shall  have  been  paid  on 
each  share.  The  company  was  allowed  to 
increase  its  capital  stock  to  $100,000.  The 
stock  of  the  company  was  declared  to  be 
transferable  only  on  the  books  of  the  com- 
pany, and  no  share  to  be  transferred  until 
all  arrears  thereon  had  been  fully  paid; 
that  at  the  meeting  of  the  stockholders  each 
share  of  stock  entitled  the  holder  to  one 
vote,  to  be  cast  by  himself  or  by  written 
proxy.  Provision  was  made  for  an  annual 
meeting  of  the  stockholders,  and  for  the 
election  of  a  board  of  directors,  authorized 
to  name  their  officers  from  their  own  num- 
ber. The  charter  was  granted  September 
21,  1888,  and  on  May  22,  1891,  the  stockhold- 
ers adopted  as  an  amendment  to  their  char- 
ter the  provisions  of  the  act  of  the  General 
Assembly  approved  December  26,  1888  (Acts 
1888,  p.  47),  and  now  incorporated  in  Civil 
Code,  |  2878,  which  authorized  all  building 
and  loan  associations  and  other  like  associa- 


tions doing  business  In  this  state  to  lend 
money  to  persons  not  members  thereof  nor 
shareholders  therein  at  8  per  cent  or  less, 
and  to  aggregate  the  principal  and  interest 
at  the  date  of  the  loan  for  the  entire  period 
of  the  loan,  and  to  divide  the  sum  of  the 
principal  and  interest  for  the  entire  period  of 
the  loan  into  monthly  or  other  installments, 
and  to  take  security  by  mortgage  or  waiver, 
or  exemption,  or  title,  or  both,  upon  and  to 
real  estate  situated  in  the  county  in  which 
said  building  and  loan  association  may  be  lo- 
cated. 

The  defendant  Mcintosh  subscribed  to  20 
shares  of  stock  of  the  par  value  of  $100, 
and  was  the  owner  of  this  stock  at  the  time 
he  applied  for  and  received  from  the  com- 
pany a  loan  of  $6,000,  and  entered  into  a  con- 
tract with  the  company  whereby  he  agreed 
to  pay  them  the  sum  of  $9,600,  according  to 
the  constitution  of  the  company,  as  rent  for 
the  land  and  premises  thereinafter  describ- 
ed. He  agreed  to  pay  120  monthly  install- 
ments of  $80  per  month,  on  the  8th  day  of 
each  and  every  month  until  the  whole  was 
paid.  Each  monthly  installment  unpaid  was 
to  bear  Interest  at  the  rate  of  8  per  cent, 
and  any  default  of  payment  was  to  be  sub- 
ject to  such  fine  or  penalty  as  the  constitu- 
tion and  by-laws  may  prescribe.  He  agreed 
to  pay  all  taxes,  repairs,  and  premiums  of 
Insurance,  and  all  monthly  or  other  dues  in 
the  shape  of  Installments,  interest  premi- 
ums, fines,  and  arrearages  that  may  be  due 
to  the  company,  or  that  may  be  paid  out 
by  the  company  for  him,  and  perform  every 
duty  imposed  upon  him  by  the  company,  and 
to  pay  every  charge  therein  required,  and 
all  costs  and  expenses,  including  attorney's 
fees,  incurred  in  the  enforcement  of  any 
claim  or  duty  against  him.  He  further 
agreed  that  default  for  three  consecutive 
months  in  the  payment  of  monthly  install- 
ments would  mature  the  entire  balance,  and 
that  after  the  sale  of  the  property  held  by 
the  company  the  proceeds  shall  be  applied 
first  to  the  payment  of  expenses  and  the  bal- 
ance to  the  debt,  and  agreed  to  pay  any  de- 
ficiency remaining  unpaid,  and,  in  case  of  de- 
fault, to  surrender  possession  to  the  com- 
pany, and,  upon  his  failure  to  do  so,  the  com- 
pany had  the  right  to  proceed  against  him 
as  tenant  in  arrears  or  holding  over,  or  in 
any  other  legal  way  to  sell  or  dispose  of 
the  premises  as  provided  by  its  constitution, 
and  that  no  alteration  or  amendment  to  the 
constitution  should  affect  the  validity  of  his 
obligation,  and  that  he  would  pay  any  sum 
or  sums  of  money  to  discharge  any  obliga- 
tion that  may  be  demanded  or  required  by 
the  amended  constitution,  and  his  obligation 
shall  be  held  and  construed  to  be  binding  un- 
der the  same  and  in  conformity  therewith. 
In  order  to  secure  the  payment  of  his  obliga- 
tion, he  conveyed  to  the  ThomasvlUe  Real  Es- 
tate &  Improvement  Company,  pursuant  to 
sections  1969,  1970  of  the  Code  of  1882.  cer- 


TOWN  OF  COMER  r.  MOSUL  INDEMNITY  00. 


lWt 


tain  described  real  estate;  acknowledging 
that  be  received  from  the  company  Its  bond 
for  title  conditioned  for  the  company's  re* 
conveyance  of  the  premises  to  him  upon  per- 
formance of  his  obligations  and  covenants 
therein. 

It  appeared  that  the  borrower  was  a  stock- 
holder at  the  time  the  loan  was  made  to  him, 
and  acted  as  a  director  of  the  company  from 
September  13,  1898,  to  May  3,  1909,  when  he 
sold  his  stock.  He  paid  for  his  stock  by 
monthly  Installments  jnst  as  other  stock  was 
paid  for.  No  loans  were  made  by  the  com- 
pany except  loans  payable  in  installments. 
Very  few  of  the  stockholders  borrowed  mon- 
ey, and  when  they  did  borrow,  it  was  upon 
real  estate  security.  The  company  made  no 
loans  except  upon  real  estate  security.  Prior 
to  the  adoption  by  the  company  of  the  act  of 
1888  (Civil  Code,  §  2878),  no  loans  were  made 
to  any  persons  not  stockholders. 

These  are  the  essential  features  of  the 
character  of  the  plaintiff  company  and  of 
the  contract  which  It  Is  seeking  to  enforce 
as  a  building  and  loan  association  obliga- 
tion. The  defendant,  by  motion  to  dismiss 
and  by  plea,  raised  the  point  that  the  plain- 
tiff was  not  a  building  and  loan  association, 
and  was  not  entitled  to  aggregate  the  prin- 
cipal and  interest  of  the  loan  Into  one  sum 
and  divide  it  into  monthly  Installments,  If, 
by  so  doing,  the  amount  contracted  to  be 
paid  Is  In  excess  of  the  maximum  legal  rate 
of  interest  Stress  Is  laid  on  the  fact  that  the 
charter  and  the  constitution  provide  for  the 
collection  of  fines  in  case  of  certain  defaults 
in  payments.  The  provision  of  the  charter 
Is  that  the  company  may  Impose  reasonable 
penalties  for  a  failure  to  make  prompt  pay- 
ment of  subscriptions  to  stock  or  of  install- 
ments on  property,  such  as  it  may  fix  by  its 
by-laws;  but  it  Is  not  provided  that  the 
company  may  Impose  fines  on  Its  borrowers 
for  default  in  the  payment  of  loans.  The 
Imposition  of  a  penalty  for  breach  of  con- 
tract In  paying  stock  subscriptions  and  in- 
stallment payments  on  purchases  of  property 
seems  to  be  more  in  the  nature  of  liquidated 
damages.  It  has  not  the  remotest  reference 
to  premiums  to  be  paid  by  stockholders  for 
an  advance  of  money,  or  fines  Incurred  be- 
cause of  the  nonpayment  of  a  loan  install- 
ment The  charter  permits  the  company  to 
deal  indiscriminately  with  stockholders  and 
the  public  in  the  matter  of  loans,  as  well 
as  in  sales  of  property  contracted  to  be  paid 
for  In  installments.  In  fine,  the  charter  of 
the  company  is  that  of  a  loan  and  invest- 
ment company.  It  was  not  a  corporation 
contemplated  by  the  act  of  1888  (Civil  Code, 
§  2878)  as  coming  within  its  provisions.  Not 
being  incorporated  as  a  building  and  loan  as- 
sociation, It  could  not  voluntarily  convert  it- 
self into  such  a  corporation,  and  the  adop- 
tion of  the  act  of  1888  by  Its  stockholders 
was  without  avail. 

It  has  been  held  that  a  company  whose 


name  Imports  that  It  Is  a  building  and  loan 
association  will  be  presumed  to  be  such  un- 
til the  contrary  is  made  to  appear.  Rooney 
v.  Sou.  Building  &  Loan  Association,  supra. 
The  name  of  the  Thomasvllle  Real  Estate  & 
Improvement  Company  does  not  import  a 
building  and  loan  association,  and  the  bur- 
den was  upon  the  plaintiff  to  make  it  ap- 
pear that  it  was  either  a  building  and  loan 
association,  or  an  association  of  like  char- 
acter. The  charter  of  the  company  con- 
tains no  essential  feature  of  a  building  and 
loan  association.  It  has  no  provision  look- 
ing to  the  division  of  the  aggregate  prin- 
cipal and  interest  Into  monthly  installments, 
no  provision  In  the  way  of  premiums  for 
the  privilege  of  an  advance  on  a  member's 
stock,  nor  any  reference  that  It  proposes  to 
do  a  building  and  loan  association  business. 
We  have  compared  the  character  of  this 
company,  and  the  contract  which  it  is  seek- 
ing to  enforce,  with  that  of  other  associa- 
tions which*  have  been  held  to  escape  the  In- 
fection of  usury  because  of  their  building 
and  loan  feature,  and  we  find  no  such  es- 
sential points  of  agreement  upon  the  cardi- 
nal principle  as  will  bring  this  company  and 
Its  contract  within  their  provisions,  so  as  to 
allow  it  to  charge  more  than  the  legal  rate 
of  interest. 

Having  reached  the  conclusion  that  the 
plaintiff  corporation  is  not  a  building-  and 
loan  association,  nor  of  like  character  to 
such,  and  that  the  contract  which  it  is  seek- 
ing to  enforce  stipulates  for  interest  in  ex- 
cess of  the  maximum  legal  rate,  it  becomes 
unnecessary  to  deal  with  the  other  assign- 
ments of  error  in  the  main  bill. 

[2]  2.  Error  Is  assigned  in  the  cross-bill 
on  the  refusal  of  the  court  to  strike,  on 
oral  motion,  the  defendant's  answer  as  in- 
sufficient to  raise  the  issue  of  usury  or  to 
state  any  defense.  It  averred  that  the  plain- 
tiff was  not  a  building  and  loan  association 
entitled  to  make  the  contract  sued  on,  which 
reserved  more  than  the  maximum  legal  rate 
of  Interest  It  also  averred  payment,  since 
the  filing  of  the  suit,  as  sufficient  to  dis- 
charge the  principal  and  lawful  interest 
There  was  no  error  in  refusing  to  strike  the 
plea. 

Judgment  reversed  on  main  bill  of  excep- 
tions, and  affirmed  on  cross-bill.  All  the 
Justices  concur. 

(138  Oa.  my 

TOWN  OF  COMER  v.  .ETNA  INDEMNITY 

CO. 
(Supreme  Court  of  Georgia.    May  18,  1912.) 

(Syttabu*  by  the  Court.) 

Review  on  Appeal. 

This  case  was  tried  before  the  judge  with- 
out a  jury.  The  evidence,  though  conflicting 
on  the  substantial  issues,  was  sufficient  to  au- 
thorize the  verdict. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 
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Action  between  the  Town  of  Comer  and 
the  JEtna  Indemnity  Company.  From  the 
Judgment,  the  Town  brings  error.    Affirmed. 

See,  also,  70  S.  B.  676. 

jno.  J.  Strickland,  of  Athens,  for  plain- 
tiff in  error.  Dodd  &  Dodd,  of  Atlanta,  for 
defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(138  Ga.  202) 

JARRETT  t.  HUDSON. 

(Supreme  Court  of  Georgia.    May  16,  1912.) 

CSyUabu*  by  the  Court.) 

Tboveb  and  Conversion  (§  23*)— Defenses 
—Title  Fraudulently  Acquired. 

It  is  no  defense  to  a  trover  suit  that  the 
plaintiff  acquired  title  from  a  former  owner  of 
the  chattel  in  fraud  of  the  rights  of  the  wife  of 
such  former  owner,  where  the  defendant  is  not 
a  privy  of  the  person  alleged  to  have  been  de- 
frauded. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  163-166;  Dec  Dig. 
§  23.*] 

Error  from  Superior  Court,  Warren 
County;   B.  F.  Walker,  Judge. 

Action  by  W.  R.  Hudson  against  B.  W. 
Jarrett  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error.  B.  P.  Davis,  of  Warrenton,  for 
defendant  in  error. 

EVANS,  P.  J.  The  plaintiff,  W.  R.  Hud- 
son, brought  an  action  of  trover  against  B. 
W.  Jarrett  to  recover  certain  personal  prop- 
erty. The  defendant  offered  to  amend  his 
plea  by  alleging:  "That  the  consideration  of 
the  note,  bill  of  sale,  or  mortgage  which  the 
said  Robert  Harrison  executed  to  the  said 

W.  R.  Hudson  on  the day  of , 

1908,  was  fraudulent  and  illegal,  and  made 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  wife  of  said  Robert  Harrison 
in  collecting  her  judgment  against  the  said 
Harrison  for  alimony.  That  the  said  Hud- 
son by  his  own  consent  and  agreement  en- 
tered into  the  said  fraudulent  and  illegal 
contract  with  the  said  Harrison,  and  that 
the  said  note,  bill  of  sale,  or  mortgage,  which 
is  the  basis  of  this  trover  proceeding,  is  the 
culmination  of  such  fraudulent  and  illegal 
agreement  and  contract  That  by  reason  of 
such  fraud  the  title  to  said  property  never 
passed  into  the  said  Hudson;  and  for  that 
reason  defendant  says  that  the  said  Hudson 
has  no  title  or  right  to  recover  the  property 
sued  for."  The  amendment  was  disallowed, 
and  the  case  proceeded  to  trial,  resulting  in 
a  verdict  for  the  plaintiff. 

There  was  no  error  in  rejecting  the  amend- 
ment The  defendant  does  not  allege  him- 
self to  be  a  privy  in  estate  with  Mrs.  Harri- 


son. It  is  of  no  concern  to  him  whether 
Mrs.  Harrison's  husband  executed  the  bill  ot 
sale  to  the  plaintiff  to  defeat  the  judgment 
which  he  obtained  against  her  husband.  A 
conveyance  made  in  fraud  of  the  rights  of 
creditors  is  not  absolutely  void,  but  is  void- 
able at  the  instance  of  the  creditors  affected 
by  it.  Moore  v.  Mobley,  123  Ga.  424,  51 
South.  361.  In  a  proceeding  by  Mrs.  Harrison 
to  subject  the  property  to  the  payment  of 
her  judgment,  if  Hudson  relied  on  title  from 
her  husband,  she  could  attack  the  bill  of 
sale  as  fraudulent  In  this  case,  however, 
the  transaction  set  up  in  the  stricken  amend- 
ment is  res  inter  alios  acta. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

Ol  Ga.  App.  199) 
BRAY  v.  STATE.     (No.  4,155.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  Animals  (§  108*)— Breaking  Pound— Re- 
leasing Animal— -Evidence— Intent. 

The  accused  being  on  trial  for  unlawfully 
breaking  a  pound  and  releasing  an  animal,  in 
violation  of  section  584  of  the  Penal  Code  of 
1910,  and  the  evidence  demanding  a  finding  that 
he  and  a  person  who  had  been  deputized  as  a 
bailiff  by  a  justice  of  the  peace  took  the  animal 
from  the  pound,  under  a  possessory  warrant 
apparently  valid  and  regularly  issued  by  the 
justice,  the  conviction  was  without  evidence  to 
support  it  This  is  so,  even  though  the  person 
designated  as  bailiff  may  not  have  been  quali- 
fied to  act;  it  appearing  that  both  he  and  the 
magistrate  in  good  faith  believed  he  had  been 
regularly  and  lawfully  appointed.  The  act  of 
taking  the  animal  under  the  warrant  being  ap- 
parently lawful,  and  there  being  no  evidence  to 
show  knowledge  on  the  part  of  the  accused 
that  the  person  acting  as  bailiff  had  not  been 
lawfully  appointed,  the  element  of  criminal  in- 
tent was  wanting. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  439,  440;  Dec  Dig.  f  108.*] 

2.  Animals  (|  110*)— Impounding  —  Break- 
ing Pound— Evidence. 

Evidence  was  irrelevant  that,  after  the  ac- 
cused acquired  possession  of  the  animal  under 
the  possessory  warrant,  it  was  again  taken 
from  his  possession  unfler  another  warrant,  and 
turned  over  to  a  person  other  than  the  one  who 
impounded  it,  and  that  the  accused  attempted 
to  use  the  original  possessory  warrant  for  the 
purpose  of  taking  the  animal  from  the  posses- 
sion of  the  latter  person. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  §§  439,  440;  Dec  Dig.  f  110.*] 

Error  from  City  Court  of  Lexington;  Joel 
Cloud,  Judge. 

W.  P.  Bray  was  convicted  of  unlawfully 
breaking  a  pound  and  releasing  an  animal 
therefrom,  and  he  brings  error.     Reversed. 

B.  P.  Shull,  of  Lexington,  for  plaintiff  in 
error.  Hamilton  McWhorter,  Jr.,  Sol.,  and 
W.  W.  Armistead,  both  of  Lexington,  for 
the  State. 

POTTLE,  J.     Judgment  reversed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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(U  Ga.  App.  197) 

SMITH  t.  STATE.    (No.  4,144.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court,) 

Larceny    (§   17*)— Asportation— Wrongful 
Sale. 

Where  a  person  fraudulently  claims  an- 
other's property  as  his  own  and  sells  it,  and 
the  purchaser  thereupon  takes  possession  of  it 
and  takes  it  away,  after  having  paid  the  seller 
for  it,  this  constitutes  an  asportation  of  the 
property  by  the  seller,  through  the  innocent 
agency  of  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  {  30;  Dec.  Dig.  §  17.* J 

Error  from  Superior  Court,  Worth  Coun- 
ty; Frank  Park,  Judge. 

William  Smith  was  convicted  of  stealing  a 
cow,  and  he  brings  error.     Affirmed. 

J.  J.  Forehand  &  Son,  of  Sylvester,  for 
plaintiff  in  error.  W.  E.  Wooten,  Sol.  Gen., 
of  Albany,  and  F.  A  Hooper,  of  Atlanta,  for 
the  State. 

HJLL,  C.  J.  The  plaintiff  In  error  was 
convicted  of  simple  larceny  in  stealing  a 
cow,  the  property  of  the  prosecutor,  and 
his  motion  for  a  new  trial  was  overruled. 

The  only  question  raised  for  our  decision 
is  whether,  under  the  evidence,  the  aspor- 
tation of  the  cow  was  proved.  It  was  shown 
that  the  cow  in  question  was  the  property 
of  the  prosecutor;  that  it  was  at  large  near 
the  house  of  the  accused,  in  company  with 
several  other  cows.  She  was  claimed  by 
the  accused  as  his  cow,  and  he  requested  a 
proposed  purchaser  to  drive  her  up  In 
front  of  his  house,  which  was  done  by  the 
purchaser.  The  accused  then  told  the  pur- 
chaser that  it  was  his  cow,  the  same  one 
about  which  he  had  been  talking,  and  that 
he  (the  purchaser)  could  take  her.  The  pur- 
chaser thereupon  paid  the  accused  for  the 
cow  and  drove  her  away.  It  was  claimed 
that  this  evidence  was  insufficient  to  show 
an  asportation. 

Unquestionably  asportation,  or  the  taking 
possession  and  carrying  away  of  personal 
property,  alleged  to  have  been  stolen,  is  on 
essential  element  of  the  offense  of  simple 
larceny;  and  it  has  been  held  that,  where 
one  has  neither  actual  nor  constructive  pos- 
session of  the  property  of  another,  but 
points  it  out  and  purports  to  sell  it,  receiv- 
ing payment  therefor,  he  does  not  commit 
larceny,  in  the  absence  of  some  act  consti- 
tuting asportation.  Long  v.  State,  44  Fla. 
134,  32  South.  870,  as,  for  instance,  where 
a  wrongdoer,  without  himself  taking  actual 
possession  of  it,  sells  a  steer,  at  large  upon 
a  range,  to  one  who  never  takes  possession 
of  it;  he  Is  not  guilty  of  larceny.  Harde- 
man v.  State,  12  Tez.  App.  207.  But  where, 
in  such  cases,  the  purchaser  does  take  the 
property  so  sold  Into  his  own  possession, 
in  good  faith,  believing  that  it  is  the  prop- 
erty of  the   seller,   the  seller  is  guilty   of 


larceny,  since  the  purchaser  takes  as  his 
innocent  agent,  and  the  act  of  the  purchaser 
amounts  to  a  taking  by  the  seller.  25  Cyc. 
21,  and  decisions  cited  In  the  note;  Clark's 
Criminal  Law,  296.  In  the  present  case,  the 
accused  pointed  out  this  cow  as  his  property, 
and  directed  the  purchaser  to  drive  her  up 
in  front  of  his  house,  which  the  purchaser 
did,  and  the  accused  then  sold  the  cow,  re- 
ceiving the  price  from  the  purchaser,  and 
the  purchaser  took  possession  of  her,  by  di- 
rection of  the  seller,  and  drove  her  away. 

There  was  some  doubt  as  to  the  identity 
of  the  cow  alleged  to  have  been  stolen;  the 
accused  alleging  that  the  cow  which  he  sold 
was  bis  own  cow,  and  not  that  of  the  prose- 
cutor. The  jury,  however,  were  warranted 
in  accepting  the  testimony  of  the  prosecutor 
as  to  this.  The  evidence  otherwise  supports 
the  verdict. 

Judgment  affirmed. 

(11  Ga,  App.  167) 

ATKINSON  ▼.  SWORDS.     (No.  4,008.) 
(Court  of  Appeals  of  Georgia.    May  22,  1912.) 

(Syllabus  by  the  Court.) 

1.  New  Trial   (J  41*)— Instructions— Req- 
uisites and  Sufficiency. 

In  stating  to  the  jury  the  contentions  of 
the  parties  as  contained  in  the  pleadings,  it 
is  not  good  practice  to  refer  to  those  conten- 
tions which  do  not  in  law  constitute  issues 
in  the  case;  but  so  doing  is  not  cause  for  a 
new  trial,  when  in  a  subsequent  portion  of 
the  charge  the  judge  correctly  gives  the  rules 
of  law  applicable  to  the  real  issues  in  the 
case  and  confines  the  jury  to  a  consideration 
of  such  questions. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.   §§  67-71;    Dec  Dig.  |  41.*] 


2.  Statutes  (§  146*)— Master  and  Servant 
(§  180*)— Construction  of  Statute— In- 
juries to  Servant  —  Liability  — '  'Now 
Fixed  by  Law." 

The  effect  of  the  act  adopting  the  Code 
of  1910  was  to  re-enact  into  one  statute  all 
of  the  provisions  of  that  Code;  and  hence  the 
phrase  "now  fixed  by  law,"  as  used  in  section 
2788  of  that  Code,  comprehends  all  the  law 
in  the  Code  applicable  to  the  provisions  of 
that  section.  The  Employer's  Liability  Act, 
found  in  section  2782  et  seq.,  is  applicable  to 
a  suit  brought  under  authority  of  section  2788, 
by  an  employe"  against  a  federal  receiver  of 
a  railroad  operated  partially  within  this  state. 
[EM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  215;  Dec  Dig.  |  146;*  Master 
and  Servant,  Cent  Dig.  If  859-361,  363-368; 
Dec.  Dig.  i  180.*] 

3.  Master  and  Servant  (§  265*)— Trial  (| 
296*)—  Actions  for  Injuries  —  Instruc- 
tions—Cure  by  Other  Instructions. 

In  a  suit  by  an  employs  against  a  railroad 
company  for  a  personal  injury  caused  by  the 
running  of  a  locomotive,  it  is  error  to  charge 
the  provisions  of  section  2780  of  the  Civil 
Code  of  1010,  to  the  effect  that,  when  the  in- 
jury is  shown,  a  presumption  of  negligence 
arises  against  the  company,  and  such  an  er- 
ror is  not  cured  by  subsequently  giving  the 
correct  rule. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  877-906,  955;  Dec 
Dig.  $  265;*  Trial,  Cent  Dig.  §§  706^-713, 
715,  716,  718;    Dec.  Dig.  5  296.*] 


•For  other  cases  see  tame  topic  and  section  NU&ftBl&R  **  D*°-  Di**  *  Am'  D1**  Key  No' 8tri6fl  *  B^P'r  ta4«s«s 
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Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Action  by  H.  B.  Swords,  by  next  friend, 
against  H.  M.  Atkinson,  receiver  of  the  At- 
lanta, Birmingham  &  Atlantic  Railroad  Com- 
pany. Judgment  for  plaintiff;  and  defendant 
brings  error.     Reversed. 

See,  also,  9  Oa.  App.  669,  72  S.  EL  42, 

Boiling  Whitfield,  of  Brunswick,  Elklns  & 
Wall,  of  Fitzgerald,  and  Rosser  &  Brandon, 
of  Atlanta,  for  plaintiff  in  error.  L.  Ken- 
nedy and  McDonald  &  Grantham,  all  of  Fitz- 
gerald, for  defendant  In  error. 

POTTLE,  J.  This  was  an  action  for  per- 
sonal injuries,  brought  against  the  receiver 
appointed  by  a  United  States  Circuit  Court 
for  the  Atlanta,  Birmingham  &  Atlantic  Rail- 
road Company.  The  plaintiff  alleged  that 
he  was  employed  as  a  switchman  by  the 
defendant,  and  that,  while  attempting  to 
open  the  knuckle  of  the  automatic  coupler 
on  an  engine,  he  fell  from  the  pilot,  on 
which  he  was  standing,  under  the  front 
of  the  engine;  that  he  clung  to  the  pilot 
and  was  dragged  12  or  15  feet,  when  he  at- 
tempted to  throw  Mmself  from  the  track 
to  avoid  catching  his  clothing  on  a  protrud- 
ing switch  point  which  the  engine  was  ap- 
proaching, but  that  his  right  leg  was  caught 
under  the  wheels  and  so  crushed  that  am- 
putation a  few  inches  below  the  knee  became 
necessary.  The  allegations  of  negligence 
were:  (1)  In  furnishing  an  ordinary  pas- 
senger engine  for  switching  purposes,  in- 
stead of  a  regular  switch  engine  having  a 
footboard  in  front,  upon  which  it  was  cus- 
tomary and  necessary  for  switchmen  to 
stand  while  the  engine  was  moving  to  and 
fro  in  the  yards  handling  cars ;  (2)  In  fail- 
ing to  warn  plaintiff  of  the  danger  of  using 
the  engine  furnished,  he  being  a  youth 
only  19  years  of  age  and  inexperienced; 
(3)  in  the  failure  of  the  engineer  to  keep 
a  lookout,  as  the  engine,  moving  only  two 
miles  an  hour,  could  have  been  stopped  in 
time  to  have  prevented  the  injury  if  the 
engineer  had  been  on  the  lookout;  (4)  in 
allowing  the  switch  point,  which  plaintiff 
sought  to  avoid,  to  be  out  of  repair  and 
extend  above  the  main  rail.  A  general  de- 
murrer to  the  petition  was  overruled,  and 
this  judgment  was  affirmed  by  this  court. 
Atkinson  v.  Swords,  9  6a.  App.  669,  72  S. 
B.  42. 

When m  the  case  came  on  for  trial  after 
this  decision,  an  amendment  to  the  peti- 
tion was  allowed,  in  which  it  was  alleged 
that  the  defendant  was  negligent,  In  that, 
even  if  the  engineer  was  on  the  lookout, 
he  could  have  stopped  the  engine  in  time 
to  have  prevented  the  injury  after  he  saw  or 
should  have  seen  the  plaintiff  in  his  perilous 
position.  The  defendant's  theory  of  the 
case,  as  developed  by  the  testimony  of  the 
engineer  and  the  fireman,  was  that  the  plain- 
tiff fell  while  attempting  to  mount  the  pilot 
of  the  moving  engine,  and  was  injured  be- 


fore the  engine  could  be  stopped.  The  en- 
gineer testified  that  he  was  looking  directly 
at  the  plaintiff,  and  saw  him  when  he  at- 
tempted to  get  upon  the  engine  and  when 
he  fell.  The  plaintiff,  however,  In  his  tes- 
timony supported  the  material  averments  of 
his  petition.  He  testified  that  he  had  got- 
ten upon  the  engine,  and  was  in  the  act 
of  turning  the  knuckle  on  the  automatic 
coupler,  when  he  slipped  and  fell  In  front 
of  the  engine;  that  he  grabbed  hold  of  the 
pilot  and  was  dragged  several  feet,  when  he 
attempted  to  throw  himself  from  the  en- 
gine because  he  saw  a  protruding  switch 
point,  which  he  thought  would  probably 
catch  his  clothing  and  drag  him  under  the 
engine;  that  the  engine  was  moving  very 
slowly,  about  two  miles  an  hour,  and  could 
have  been  stopped  within  six  Inches;  that 
the  engineer  could  easily  have  seen  him  and 
stopped  the  engine  before  he  was  hurt  The 
plaintiff  recovered  a  verdict,  and  the  case  is 
here  upon  exception  to  a  judgment  over- 
ruling the  defendant's  motion  for  a  new 
trial. 

[1]  1.  Under  the  former  decision  of  this 
court,  all  of  the  grounds  of  negligence  were 
eliminated,  except  the  claim  that  the  engi- 
neer failed  to  keep  a  lookout,  /'and  because 
of  this  omission  failed  to  promptly  stop  the 
engine  when  he  saw,  or  by  the  exercise  of 
due  diligence  should  have  seen,  the  plaintiff 
when  he  slipped  from  the  pilot  in  attempting 
to  make  a  coupling  therefrom.1'  It  was  held 
that  as  to  this  allegation  of  negligence  the 
petition  stated  a  cause  of  action.  Complaint 
Is  made  that  in  charging  the  jury  the  court 
stated  all  of  the  contentions  of  the  plaintiff, 
as  set  forth  in  his  petition,  in  reference  to 
the  negligence  of  the  engineer,  and  also  as 
to  the  other  matters  which  this  court  had 
held  could  not  be  the  basis  of  recovery. 
This  court  held  that,  while  the  use  by  the 
plaintiff  of  the  engine  with  a  pilot,  instead 
of  a  footboard,  was  an  assumed  risk,  yet 
proof  that  an  improper  and  unsafe  engine 
was  furnished  would  be  pertinent,  as  illus- 
trating the  allegation  of  negligence  charged 
against  the  engineer,  and  as  showing  an  in- 
creased necessity  for  keeping  a  lookout  and 
taking  precautions  for-  the  plaintiff's  protec- 
tion. It  was,  therefore,  not  error  to  refer 
in  the  charge  to  the  contention  that  an 
improper  engine  was  furnished.  It  was  im- 
proper to  charge  at  length  the  contentions 
of  the  plaintiff  which  had  In  effect  been 
eliminated  from  the  case  by  the  decision  of 
this  court  In  charging  the  jury,  the  court 
should  confine  his  instructions  to  real  is- 
sues. They  should  not  be  confused  by  a 
lengthy  statement  in  reference  to  matters 
not  pertinent  to  the  real  Issues  In  the  case. 
But  this  error  of  the  court  was  completely 
cured.  It  is  true  he. instructed  the  jury  that 
they  would  have  the  pleadings,  and  from 
them  could  ascertain  more  in  detail  what 
the  contentions  were;  but  they  were  later 
distinctly  instructed  in  exact  accord  with 
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this  court's  previous  ruling,  and  It  is  ap- 
parent that  no  substantial  Injury  could  hare 
resulted  to  the  defendant  from  the  recital 
of  the  plaintiff's  contentions  as  set  forth  in 
his  petition. 

[2]  2.  The  trial  judge  held  that  the  Em- 
ployer's Liability  Act  of  1909,  codified  in  sec- 
tion 2782  et  seq.  of  the  Civil  Code  of  1910, 
was  applicable  to  the  case.  Section  2788  of 
the  Code  provides  that  the  liability  of  re- 
ceivers operating  railroads  in  this  state,  "or 
partially  in  this  state,"  for  injuries  to  per- 
sons or  property  caused  by  the  negligence  of 
coemployes,  "shall  be  the  same  as  the  liabili- 
ty now  fixed  by  the  law  governing  the  oper- 
ation of- railroad  corporations  in  this  state 
for  like  injuries  and  damages."  The  provi- 
sions of  this  section  in  reference  to  injuries 
to  the  person  were  codified  from  the  act  of 
1895  (Acts  1895,  p.  103),  and  in  1896  an 
amendment  was  passed,  adding  the  words 
"damages  to  personal  property"  (Acts  1896, 
p.  63).  Prior  to  the  passage  of  these  acts  it 
was  held  that  special  statutory  enactments 
fixing  liability  of  railroads  did  not  apply  to 
receivers  operating  a  railroad  under  orders 
of  court,  but  that  as  to  them  the  common 
law  applied.  Robinson  v.  Huidekoper,  98 
Ga.  306,  25  S.  E.  440.  The  act  of  Congress 
of  March  3,  1887  (24  Stat  554,  c.  373  [U.  S. 
Comp.  St  1901,  p.  582]),  provides  that  a 
receiver  of  a  railroad  appointed  by  a  Unit- 
ed States  court  shall  operate  the  railroad 
according  to  the  requirements  of  the  valid 
laws  of  the  state  in  which  the  property  is 
situated,  and  that  such  receiver  "may  be  sued 
in  respect  of  any  act  or  transaction  of  his 
in  carrying  on  the  business"  without  the 
previous  leave  of  the  court.  In  view  of  this 
act  of  Congress  and  of  the  language  of  Code, 
I  2788,  no  reason  occurs  to  us  why  the  provi- 
sions of  that  section  should  not  apply  as  well 
to  a  receiver  of  a  railroad  company  appoint- 
ed by  a  federal  court  as  to  a  receiver  ap- 
pointed by  a  court  of  this  state.  The  mani- 
fest purpose  of  the  act  of  1895  was  to  give 
to  a  cause  of  action  for  personal  injury  to 
an  employe  of  a  receiver  of  a  railroad  exact- 
ly the  same  status  it  would  have  had  if  the 
railroad  were  being  operated  by  its  own  of- 
ficers. But  the  ordinary  and  usual  meaning 
of  the  words  in  the  act,  "shall  be  the  same 
as  the  liability  now  fixed  by  law,"  would 
require  that  a  cause  of  action  arising  for  a 
personal  injury  against  a  receiver  of  a  rail- 
road should  be  governed  by  the  law  as  it 
existed  at  the  date  of  the  passage  of  the 
act  of  1895.  See  State  v.  Bossa,  69  Conn. 
835,  37  Atl.  977;  Macon  &  Atlanta  Ry.  Co. 
r.  Macon  &  Dublin  R,  Co.,  86  Qa.  83,  13  8. 
E.  157.  But,  however  this  may  be,  the  ef- 
fect of  the  act  adopting  the  Code  of  1910 
was  to  enact  into  one  statute  all  of  the  sec* 
tions  of  that  Code.  Barnes  v.  Carter,  120 
6a.  897,  48  S.  E.  387.  When,  therefore,  that 
Code  was  adopted,  and  section  2799  therein 
incorporated,  the  phrase  "now  fixed  by  law," 
as  used  in  the  section,   comprehended  at 


least  all  the  law  in  the  Code  applicable  to 
the  causes  of  action  referred  to  in  the  sec- 
tion, even  though  future  enactments  might 
not  apply.  It  follows  that  the  provisions  of 
the  liability  act  of  1909  were  applicable  to 
the  case,  and  that  the  trial  judge  rightly  so 
held. 

[3]  3.  The  act  of  1909  creates  a  cause  of 
action  in  all  cases  where  an  employ^  is  killed 
or  injured  as  the  result  of  negligence  on  the 
part  of  the  agents  or  servants  of  a  railroad 
company,  or  negligent  defects  in  its  equip- 
ment or  roadbed.  If  death  results  from  an 
injury  to  an  employe,  the  company  is  pre- 
sumed to  have  been  negligent,  and  carries 
the  burden  of  proving  diligence.  "If  death 
does  not  result  from  the  injury,  the  presump- 
tion of  negligence  shall  be  and  remain  as 
now  provided  by  law  in  case  of  injury  re- 
ceived by  an  employe  in  the  service  of  a  rail- 
road company."  Civil  Code  1910,  f  2782. 
In  Wrightsvllle  &  TenniUe  R.  Co.  v.  Tomp- 
kins, 9  6a.  App.  154,  70  S.  B.  955,  this  court 
had  occasion  to  discuss  the  act  of  1909  at 
some  length,  and  especially  that  part  of  the 
statute  quoted  above.  It  was  held  that  the 
act  "did  not  affect  existing  presumption,  so 
far  as  an  employe  injured,  but  not  killed,  is 
concerned.  It  only  varied  the  degree  of 
blame  by  which  the  plaintiff's  right  of  ac- 
tion would  be  defeated."  The  rule  applica- 
ble under  the  statute  to  an  employe  suing 
for  an  injury  to  himself  was  announced  to 
be  as  follows:  "If  the  plaintiff  shows  that 
he  has  been  injured  in  the  running  of  the 
cars  or  other  machinery,  or  by  the  act  of  a 
fellow  servant,  he  may,  even  as  to  a  trans- 
action in  which  he  was  a  participant,  make 
a  prima  fade  case  by  further  showing  either 
of  two  things:  (1)  That  he  himself  did  not 
bring  about  his  injury  by  his  own  careless- 
ness, amounting  to  a  failure  to  exercise  or- 
dinary care;  or  (2)  by  showing  that  the  de- 
fendant or  its  servants  were  negligent  in 
one  or  more  respects  charged  in  the  petition. 
The  company,  taking  at  this  stage  the  bur- 
den of  reply,  can  defend  successfully  by  dis- 
proving either  of  these  propositions,  or  by 
showing  that,  notwithstanding  it  or  its  serv- 
ants may  have  been  negligent,  the  plaintiff, 
by  the  exercise  of  ordinary  care,  could  have 
avoided  the  consequences." 

Since  the  act  of  1909  did  not  change  the 
rule  as  to  presumptions  where  death  did  not 
result,  the  instructions  of  the  trial  judge  on 
this  subject  must  be  tested  by  the  law  as  it 
stood  prior  to  the  passage  of  the  act  The 
judge  charged  broadly  the  provisions  of  sec- 
tion 2780  of  the  Code  of  1910  in  reference  to 
the  general  presumption  of  negligence  against 
railroad  companies  where  an  injury  results 
from  the  running  of  locomotives.  That  this 
was  error  requiring  a  new  trial  is  settled  by 
the  decision  of  the  Supreme  Court  in  Port 
Royal  &  Augusta  Ry.  Co.  v.  Davis,  103  Ga. 
579,  30  S.  E.  262,  where  it  was  held :  "In  a 
suit  by  an  employe  against  a  railroad  com- 
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pany  for  an  Injury  alleged  to  have  resulted 
from  the  negligence  of  a  coemploye*,  it  was 
error  for  the  court  to  give  in  charge  to  the 
jury  section  2321  of  the  Civil  Code  [of  1895] ; 
and  the  error  was  not  cured  by  the  judge 
subsequently  stating  in  bis  charge  the  cor- 
rect rule  on  the  subject,  without)  calling  at- 
tention of  the  jury  to  his  mistake  in  quoting 
said  section  to  them  as  the  law  of  the  case. 
Georgia  Railroad  Co.  v.  Hicks,  95  Ga.  801- 
305  [22  S.  E.  613]."  In  this  case,  as  in  that, 
the  plaintiffs  counsel  contended  that  the  ter- 
ror was  cured  because  the  court  subsequent- 
ly gave  the  correct  rule.  The  decision  in  the 
Davis  Case  is,  however,  authoritative  and 
binding.  The  requirement  of  the  constitu- 
tional amendment  creating  this  court  is  that 
"the  decisions  of  the  Supreme  Court  shall 
bind  the  Court  of  Appeals  as  precedents." 
In  obedience  to  this  constitutional  mandate, 
we  direct  a  new  trial.  See,  also,  Atlanta, 
etc.,  Ry.  y.  McManus,  1  Ga.  App.  302  (5), 
306,  58  S.  E.  258.  On  another  trial  the  Jury 
should  be  instructed  in  accordance  with  the 
rule  announced  by  this  court  in  the  case  of 
Wrightsville  &  Tennille  Railroad  Co.  v. 
Tompkins,  supra,  and  the  judge  should  like- 
wise charge  the  law  of  contributory  negli- 
gence, as  contained  in  section  2783  of  the 
Code. 

Other  than  as  above  indicated,  no  mate- 
rial error  was  committed.  If  the  plaintiff's 
testimony  was  to  be  accepted  as  the  truth 
of  the  case,  a  recovery  was  authorized  under 
the  decision  of  this  court  when  the  case  was 
here  before.  Under  that  decision,  it  was  the 
duty  of  the  engineer  to  keep  a  lookout  It 
is  admitted  that  the  plaintiff  could  have 
been  seen.  The  plaintiff  testifies  that  he  was 
dragged  15  feet,  and  that  the  engine  could 
have  been  stopped  in  six  inches.  Under  this 
evidence  the  plaintiff  was  entitled  to  recover, 
if  himself  not  guilty  of  a  failure  to  exercise 
ordinary  care,  whether  the  engineer  saw  him 
in  his  perilous  position  or  not  If  the  en- 
gineer saw  him,  and  failed  to  stop,  his  con- 
duct was  wanton;  if  he  could  have  seen 
him,  and  did  not  be  was  negligent  in  not 
doing  so.  In  either  event  the  plaintiff  would 
be  entitled  to  recover,  if  he  himself  was  not 
guilty  of  such  negligence  as  amounted  to  a 
failure  to  exercise  ordinary  care. 

Judgment  reversed. 


(11  Ga.  App.  181) 
JONES  v.  ROUNTREE  et  al.    (No.  4,067.) 

(Court  of  Appeals   of  Georgia.     May  22, 

1912.) 

(SyUabus  by  the  Court) 

1.  Injunction   (8  252*)— Action  on  Bond- 
Damages— Attorney's  Fees. 

In  an  action  on  an  injunction  bond  con- 
ditioned to  pay  to  the  plaintiff  "all  costs  and 
damages"  which  he  may  sustain  by  reason  of 
the  suing  out  of  a  bill  of  exceptions  complain- 
ing of  a  judgment  refusing  an  injunction,  and 
thereby  obtaining  a  supersedeas  of  such  judg- 


ment, fees  paid  by  the  plaintiff  to  his  counsel 
for  services  in  the  Supreme  Court  cannot  be 
recovered. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  f§  586-598;    Dec.  Dig.  *  252.*] 

2.  Injunction    (|  250*)— Bond— Action— Is- 
8UE8— Amendment— Cubing  Ebbor. 

In  a  suit  upon  such  an  injunction  bond, 
the  only  issue  involved  is  whether  or  not  the 
plaintiff  has  incurred  any  costs  and  sustained 
any  damages,  within  the  meaning  of  the  bond. 
Questions  relating  to  the  title  to  the  land  in- 
volved in  the  injunction  suit  are  irrelevant. 
In  the  present  case  the  court  erred  in  allow- 
ing the  amendment  to  the  answer:  but  this 
error  was  completely  cured  by  disregarding 
the  amendment,  in  the  rulings  on  evidence 
and  in  the  instructions  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  |§  574^581;    Dec  Dig.  §250.*] 

3.  Injunction  (f  251*)— Bond— Action-^ Evi- 
dence. - 

The  evidence  was  sufficient  to  authorise 
the  verdict  in  the  defendant's  favor,  and  there 
was  no  abuse  of  discretion  in  overruling  the 
plaintiff's  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Injunction. 
Cent  Dig.  §§  582-585;    Dec  Dig.  §  251.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

4.  Costs  (§  2*)— What  Constitutes. 

The  word  "costs"  has  a  fixed  legal  sig- 
nificance, to  wit,  sum  allowed  by  statute  to 
be  taxed  in  the  action  against  the  losing  par- 
ty. As  used  in  an  injunction  bond  securing 
costs,  it  did  not  bind  the  bondsman  to  pay 
counsel  fees  of  the  adversary. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  S|  4,  26;    Dec  Dig.  §  2.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1633-1640;    vol.  8,  p.  7620.1 

5.  Injunction   (§  252*)—  "Damages"— What 
Constitutes. 

"Damages,"  as  used  in  an  injunction  bond, 
binding  the  signers  to  pay  costs  and  damages, 
did  not  include  attorneys'  fees  for  the  oppo- 
site party. 

[Ed.  Note. — For  other  cases,  see  Injunction. 
Cent  Dig.  K  586-598;    Dec.  Dig.   |  252.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1812-1820;  vol.  8,  pp.  7625, 
7626.1  -»«,—• 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  M.  F.  Jones  against  S.  S.  Roun- 
tree  and  others.  A  verdict  was  returned  in 
favor  of  the  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Rountree,  as  surviving  partner,  claiming  to 
be  an  execution  creditor,  brought  an  action 
to  restrain  Jones  from  committing  waste  on 
land  which  had  been  set  apart  as  a  home- 
stead to  the  execution  debtor.  A  temporary 
restraining  order  was  granted,  but  was  dis- 
solved upon  the  hearing.  The  plaintiff  desir- 
ing to  supersede  the  judgment,  for  the  pur- 
pose of  having  it  reviewed  in  the  Supreme 
Court,  an  order  was  passed  that  the  Judg- 
ment be  superseded  upon  the  giving  by  the 
plaintiff  of  a  bond  payable  to  the  defend- 
ant, "conditioned  to  pay  all  damage  he  may 
sustain  by  reason  of  the  carrying  said  case 
to  Supreme  Court"  Thereupon  the  plaintiff 
filed  and  had  approved  a  bond  conditioned  to 
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pay  the  defendant  "all  costs  and  damages" 
which  he  might  sustain  "by  reason  of  tjie 
filing  of  [a]  bill  of  exceptions"  in  the  case. 
The  judgment  refusing  an  injunction  was  af- 
firmed by  the  Supreme  Court  Rountree  v. 
Jones,  124  Ga.  395,  52  S.  E.  325.  The  de- 
fendant sued  the  plaintiff  and  his  surety 
upon  the  injunction  bond,  claiming  $568 
damages,  including  which  is  an  item  of '$100 
expended  for  the  services  of  an  attorney 
in  the  Supreme  Court.  Upon  demurrer  the 
judge  struck  this  item  of  damage,  and  ex- 
ception is  taken  to  this  judgment  The 
judge,  over  objection,  allowed  Rountree  and 
the  surety  to  amend  their  answer  and  plead 
the  existence  of  the  homestead  which  had 
been  set  apart  to  the  execution  debtor  of 
Rountree;  and  error  is  assigned  upon  this 
ruling.  A  verdict  was  returned  in  their  fa- 
vor. Jones*  motion  for  a  new  trial  was  over- 
ruled, and  this  judgment  is  likewise  assigned 
as  error. 

Branch  &  Snow,  of  Quitman,  for  plaintiff 
in  error.    M.  Baum  and  J.  D.  Wade,  both  of  • 
Quitman,  for  defendants  in  error. 

POTTLE,  J.  (after  stating  the  facts  as 
above).  1.  By  section  5502  of  the  Civil  Code 
of  1910,  it  is  provided  that  where  an  injunc- 
tion is  granted  or  denied,  and  the  losing  par- 
ty desires  to  supersede  the  judgment  in  or- 
der to  have  the  same  reviewed  In  the  Su- 
preme Court,  the  presiding  judge  shall  "make 
such  order  and  require  such  bond  as  may  be 
necessary  to  preserve  and  protect  the  rights 
of  the  parties  until  the  judgment  of  the  Su- 
preme Court  can  be  had  thereon."  The  bond 
given  In  the  present  case  was  in  strict  ac- 
cordance with  the  terms  of  the  statute ;  but, 
even  if  It  had  not  been,  the  party  who  gave 
the  bond,  and  by  reason  thereof  obtained  a 
supersedeas  of  the  judgment,  and  thus  de- 
layed his  adversary,  would  not  be  heard  to 
complain.  Having  obtained  the  benefit  from 
the  giving  of  the  bond,  he  must  stand  by 
his  contract  as  made,  whether  it  be  good  as 
a  strict  statutory  bond  or  not.  Waycross  R. 
Co.  v.  Offerman  &  W.  R.  Co.,  114  Ga.  727, 
732,  40  S.  E.  738.  The  case  therefore  turns 
upon  the  construction  of  the  bond  given  by 
the  defendants  In  error.  The  bond  was  con- 
ditioned to  pay  "all  costs  and  damages" 
which  the  defendant  in  the'  injunction  suit 
might  sustain  by  reason  of  the  suing  out  of  a 
writ  of  error  complaining  of  the  refusal  to 
grant  the  injunction,  and  the  granting  by  the 
judge  of  a  supersedeas  of  that  judgment, 
pending  the  case  in  the  Supreme  Court. 

[4]  In  this  state  counsel  fees  are  not  tax- 
able as  a  part  of  the  costs.  The  word  "costs" 
has  a  fixed  legal  significance.  It  signifies 
the  sums  allowed  by  the  statute  to  be  taxed 
In  the  case  against  the  losing  party.  Apper- 
son  v.  Life  Insurance  Co.,  38  N.  J.  Law, 
388.  It  is  clear,  however,  that  the  use  of  the 
word  "costs"  In  the  injunction  bond  did  not 
bind  the  defendants  to  pay  counsel  fees  of 


the  adversary.  It  Is  insisted  that  counsel 
fees  are  recoverable  under  the  obligation  to 
pay  all  damages  which  the  defendant  might 
sustain  by  reason  of  the  filing  of  the  bill  of 
exceptions.  The  purpose  of  the  petition  for 
Injunction  was  to  restrain  the  defendant 
from  boxing  and  working  pine  timber  for 
turpentine  purposes.  Evidently  the  damages 
which  were  in  contemplation  of  the  parties 
consisted  of  the  possible  or  probable  loss 
which  the  defendant  might  sustain  by  reason 
of  the  delay  In  the  operation  of  his  turpen- 
tine boxes.  It  is  well  known  that  turpentine 
can  be  taken  from  the  trees  only  during  a 
certain  season  of  the  year,  and  that,  should 
one  who  has  already  boxed  his  trees  for  tur- 
pentine purposes  be  deprived  of  his  right  to 
dip  turpentine  and  streak  the  boxes  from 
time  to  time,  he  would  in  all  probability  sus- 
tain loss  thereby.  Evidently  this  was  the 
loss  and  the  damage  which  the  parties  had 
In  contemplation  when  the  bond  was  given. 

[I]  Attorney's  fees  are  generally  not  In- 
cluded In  the  term  "damages."  Of  course, 
In  a  broad  sense,  the  defendant  was  dam- 
aged to  the  extent  of  $100  because  he  em- 
ployed counsel  to  represent  him  In  the  Su- 
preme Court  In  the  Injunction  case;  but,  In 
order  for  attorney's  fees  to  be  recovered  by 
way  of  damages,  it  would  be  necessary  for 
the  parties  to  use  language  clearly  Indicating 
that  they  had  the  payment  of  such  fees  in 
contemplation  when  the  contract  was  made. 
In  Wisecarver  v.  Wlsecarver,  97  Va.  452,  34 
S.  E.  56,  it  was  held  that  where  an  injunc- 
tion bond  was  conditioned  "to  pay  all  such 
costs  as  may  be  awarded  against  the  plain- 
tiff and  all  such  damages  as  may  be  Incur- 
red In  case  such  injunction  is  dissolved," 
counsel  fees  could  not  be  recovered.  To  the 
same  effect,  see  Barrett  v.  Bowers,  87  Me. 
185,  32  Atl.  871;  Midgett  v.  Vann  (N.  C.) 
73  S.  E.  801 ;  Ball  v.  Vason,  56  Ga.  264  (2). 

[1]  There  was  no  error  In  striking  from 
the  petition  the  paragraph  claiming  the  right 
to  recover  attorney's  fees. 

[21  2.  The  question  of  title  to  the  land  em- 
braced in  the  injunction  suit  was  not  in- 
volved In  the  suit  on  the  bond.  By  the  judg- 
ment of  the  Supreme  Court  It  was  definite- 
ly adjudicated  that  the  plaintiff  was  not  en- 
titled to  an  injunction  against  the  defend- 
ant, and  this  question  could  not  be  reopen- 
ed In  any  form  in  the  trial  of  the  suit  upon 
the  injunction  bond.  It  was  therefore  er- 
ror to  allow  the  defendants  to  amend  their 
answer  by  undertaking  to  set  up  outstand- 
ing title,  so  as  to  defeat  the  plaintiff's  suit, 
Inasmuch  as  the  sole  question  Involved  in 
the  suit  on  the  Injunction  bond  was  wheth- 
er the  plaintiff  had  expended  any  costs  and 
sustained  any  damages  within  the  meaning 
of  the  injunction  bond.  This  error  was, 
however,  entirely  harmless  in  the  present 
case,  for  the  reason  that  the  judge  disre- 
garded the  amendment,  in  his  rulings  on  evi- 
dence and  Instructions  to  the  jury,  and  per- 
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mitted  the  plaintiff  to  offer  proof  and  try 
the  case  without  reference  to  the  defend- 
ant's claim  of  outstanding  title  in  a  third 
person.  The  error  in  allowing  the  amend- 
ment was  therefore  cured  by  subsequent 
rulings,  and  constitutes  no  reason  for  re- 
versing the  judgment. 

[3]  3.  It  Is  doubtful  whether  the  plaintiff 
in  error  furnished  sufficient  data  to  enable 
the  jury  to  calculate  his  damages  with  le- 
gal certainty,  but,  even  if  he  did,  there  was 
sufficient  evidence  offered  by  the  defendants 
to  show  that  the  plaintiff  had  not  sustained 
any  damages,  and  for  this  reason  the  discre- 
tion of  the  trial  judge,  in  overruling  the  mo- 
tion for  a  new  trial  which  was  based  on  the 
general  grounds  only,  will  not  be  controlled. 

Judgment  affirmed. 


(II  Ga.  App.  289) 

GAINESVILLE  MIDLAND  BY.  y.  CROMIC. 

(No.  4,009.) 

(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

Railroads    (|   443*)— Killing   Stock— Evi- 
dence. 

It  is  conceded  that  the  only  question  raisr 
ed  by  the  record  is  one  of  fact.  The  plaintiff 
sought  to  recover  the  value  of  his  hog.  killed 
by  the  running  of  a  motor  car  of  the  defendant 
railroad  company.  The  value  of  the  hog  was 
admitted  to  have  been  $50,  and  it  was  ad- 
mitted that  it  was  killed  by  the  running  of 
the  defendant's  car.  The  presumption  of  neg- 
ligence thus  raised  was  not  fully  rebutted,  and 
there  were  circumstances  of  negligence  proved 
in  support  of  the  presumption.  The  judgment 
of  the  lower  court  is  affirmed,  and  10  per  cent, 
damages  awarded  for  delay  in  suing  out  and 
prosecuting  the  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1008-1620;    Dec  Dig.  §  443.*] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  J.  H.  Cromic  against  the  Gaines- 
ville Midland  Railway.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

H.  H.  Dean,  of  Gainesville,  for  plaintiff  in 
error.  Howard  Thompson,  of  Gainesville, 
for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed* 


Action  by  A.  T.  Williams  against  Jim  Da- 
vis. Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Fred  T.  Lanier,  of  Statesboro,  for  plaintiff 
in  error.  Brannen  &  Booth,  of  Statesboro, 
for  defendant  in  error. 

■ 

HILL,  C.  J.    Judgment  affirmed. 

(11  Ga.  App.  23S) 

GEORGIA  SOUTHERN  6  P.  RY.  CO.  v. 

TYSQN.     (No.  3,889.) 

(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  CeurtJ 

Stock  on  Track— Frivolous  Appeal. 

The  statutory  presumption  arising  on 
proof  that  the  cow  of  the  plaintiff  was  killed 
by  the  running  of  the  defendant's  locomotive 
and  train  was  not  fully  rebutted.  Besides 
there  were  circumstances  supporting  the  pre- 
sumption. The  judgment  is  affirmed,  and  10 
per  cent  damages  on  the  Judgment  is  awarded, 
for  frivolous  appeal 

Error  from  Superior  Court,  Tift  County; 
W.  B.  Thomas,  Judge. 

Action  by  W.  E.  Tyson  against  the  Geor- 
gia Southern  &  Florida  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jno.  I.  &  J.  E.  Hall,  of  Macon,  and  Ful- 
wood  &  Murray,  of  Tlfton,  for  plaintiff  in 
error.  J.  S.  Ridgdlll,  of  Tifton,  for  defend- 
ant in  error. 

HILL,  C.  J.    Judgment  affirmed* 


(11  Oft.  App.  286) 

DAVIS  ▼.  WILLIAMS. 
(No.  3,986.) 

(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

Sufficiency  of  Evidence— No  Ebrob. 

This  was  a  suit  on  an  open  account  for 
$35.55.  The  evidence  strongly  supports  the 
verdict  for  the  plaintiff,  and  no  error  of  law 
appears. 

Error  from  City  Court  of  Statesboro;   H. 
B.  Strange,  Judge. 


01  Ga.  App.  236) 
OWENS  v.  COCROFT.     (No.  3,929.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

Appeal  and  Erbob  (I  977*)— Review— Dis- 
cretion of  Trial  Coubt— Grant  of  New 
Trial. 

The  first  grant  of  a  new  trial  will  not  be 
disturbed  by  the  Court  of  Appeals,  unless  the 
plaintiff  in  error  shows  that  the  law  and  the 
facts  require  the  verdict  notwithstanding  the 
judgment  of  tfie  presiding  judge.  Civil  Code 
191(f,  §  6204;  Hughes  v.  Atlanta  Steel  Co., 
9  Ga.  App.  510,  71  S.  E.  934,  and  cases  cited. 
This  rule  applies,  though  two  new  trials  have 
been  granted,  one  to  the  plaintiff  and  the  other 
to  the  defendant.  Jordan  v.  Dooly,  129  Ga.  392, 
58  S.  E.  879.  In  .this  case  the  bill  of  exceptions 
and  the  record  fail  to  show  that  the  verdict 
rendered  was  demanded  by  the  law  and  the  ev- 
idence, and  the  judgment  granting  a  new  trial 
must  be  affirmed. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.Dijr.  $*  K860-3865  ;  Dec.  Dig.  §  977.*] 

Error  from  Superior  Court*  Putnam 
County. 

Action  by  Ranee  Owens  against  L.  G.  Co- 
croft  From  the  judgment,  Owens  brings  er- 
ror.   Affirmed. 

M.  C.  Few,  of  Madison,  and  M.  F.  Adams, 
of  Eatonton,  for  plaintiff  in  error.  W.  T. 
Davidson,  of  Eatonton,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed* 
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(U  Ga.  App.  2S9) 

BLOUNT  T.  STATE.     (No.  4,020.) 
(Court  of  Appeals  of  Georgia.    June  5y  1912.) 

(Syllabus  by  the  Court.) 

1.  Indictment  and  Information  (|  125*)— 
Joindeb  of  Offenses— Fobgeby  and  Ut- 
tebing  Forged  Papeb.  . 

The  ruling  on  the  demurrer  to  the  indict- 
ment is  fully  controlled  by  the  ruling  of  this 
court  in  Nalley  v.  State,  11  Ga.  App.  — ,  74 
S,  E.  507,  and  decisions  therein  cited. 

(a)  The  charges  of  forgery  and  of  uttering 
and  publishing  a  forged  paper  may  be  joined 
m  the  same  count. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §?  334-400;  Dec 
Dig.  §  125.*] 

2.  Criminal  Law  (§  922*)—  New  Trial  — 
Failure  to  Instruct. 

An  intent  to  defraud  is  an  essential  in- 
gredient of  the  offense  of  uttering  and  publish- 
ing a  forgery;  and  the  court  in  this  case  hay- 
ing omitted  to  properly  instruct  the  jury  that, 
in  order  to  constitute  the  offense,  the  intent  to 
defraud  must  be  shown,  a  new  trial  will  be 
granted.  The  jury  should  be  instructed  that 
they  must  be  satisfied  that  the  writing  men- 
tioned in  the  indictment  was  forged  or  uttered 
(as  the  case  may  be)  with  an  intent  to  de- 
fraud, or  they  should  acquit  the  defendant.  A 
new  trial  is  more,  readily  granted  because  of 
the  fact  that  the  evidence  of  fraudulent  intent 
is  very  weak  and  unsatisfactory* 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2210-2218;  Dec.  Dig.  f 
922.*] 

Error  from  Superior  Court,  Liberty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

J.  M.  Blount  was  convicted  of  uttering  and 
publishing  a  forgery,  and  brings  error.  Re- 
versed. 

Way  &  Burkhalter,  of  Reidsville,  for  plain- 
tiff in  error.  N.  J.  Norman,  SoL  Gen.,  and 
Edwin  A.  Cohen,  both  of  Savannah,  for  the 
State. 

RUSSELL,  J.    Judgment  reversed. 


(11  Ga.  App.  258) 

HULSET  v.  STATE.      (No.  4,146.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabue  by  the  Court.) 

1.  Statute  of  Limitations— Sutficienct  of 
Evidence. 

There  was  sufficient  evidence  to  authorize 
the  jury  to  find  that  the  accused  was  absent 
from  the  state  after  the  commission  of  the  of- 
fense, so  as  to  prevent  the  statute  of  limita- 
tions from  running  against  the  state,. 

2.  Criminal    Law     (§    565*) —Evidence — 
Weight  and  Sufficiency— Limitations. 

As  to  the  charge  of  the  court  on  the 
statute  of  limitations,  this  case  is  controlled 
by  the  decision  of  this  court  in  the  case  of 
Cohen  v.  State,  2  6a.  App.  689,  59  S.  E.  4. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1270;   Dec  Dig.  f  665.*] 

Error  from  Superior  Court,  Haralson  Coun- 
ty; Price  Edwards,  Judge. 

Mitch  Hulsey  was  convicted  of  crime,  and 
brings  error.    Affirmed. 


Griffith  &  Mattftews,  of  Buchanan,  for 
plaintiff  in  error.  J.  R.  Hutcheson,  SoL  Gen., 
of  Douglasville,  for  the  State. 

RUSSELL,  J.     Judgment  affirmed. 

POTTLE,  J.  (concurring  specially).  I  con- 
cur in  the  ruling  set  forth  in  the  second 
headnote,  because  I  am  bound  by  the  deci- 
sion of  this  court  in  Cohen  v.  State,  supra. 
Under  the  decision  of  the  Supreme  Court  in 
McLane  v.  State,  4  Ga.  335,  where  the  in- 
dictment alleges  a  time  beyond  the  period 
of  the  statute  of  limitations,  it  is  also  neces- 
sary to  allege  that  the  defendant  has 
brought  himself  within  one  of  the  exceptions 
necessary  to  prevent  the  bar  of  the  statute 
from  attaching.  Sometimes  averments  in  an 
indictment  may  he  treated  as  surplusage,  and 
sometimes  an  unnecessary  allegation  must 
be  proved.  When  it  does  become  necessary 
for  the  state  to  prove  an  allegation,  whether 
originally  material  or  not,  the  evidence  must 
be  sufficient  to  establish  the  averment  be- 
yond a  reasonable  doubt  1  know  of  no  au- 
thority for  holding  that  the  state  can  prove 
any  material  allegation  in  an  indictment 
with  a  less  degree  of  certainty  than  ''beyond 
a  reasonable  doubt."  The  moment  the  con- 
clusion is  reached  that  a  particular  aver- 
ment is  material,  and  must  therefore  be  set 
forth  in  the  indictment,  it  becomes  necessary 
for  the  state  to  prove  this  averment  beyond 
a  reasonable  doubt  An  offense  committed 
at  a  time  anterior  to  the  period  fixed  in  the 
limitation  statute  may  be  alleged  to  have 
been  committed  within  the  statutory  period, 
and,  if  the  statute  of  limitations  is  relied 
upon  as  a  defense,  the  state  may  reply  by 
proving  that  the  accused  has  placed  himself 
within  one  of  the  exceptions  which  has  pre- 
vented the  bar  of  the  statute  from  attaching. 
But  if  it  were  an  open  question  I  would  hold 
that  whenever  the  state  alleges  an  exception, 
for  the  purpose  of  showing  that  the  offense 
is  not  barred,  it  Is  necessary  to'  prove  that 
exception  with  the  same  degree  of  certainty 
that  any  other  allegation  in  the  indictment 
must  be  proved. 

Judgment  affirmed. 


(11  Ga.  App.  246) 

PORTER  v.  STATE.     (No.  4,115.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(ByUabue  by  the  Court.) 

Gamut al  Law  (§  781*)— Incbiminatoby  Ad- 
missions—Instructions. 

There  being  no  proof  of  a  plenary  con- 
fession by  the  accused,  but,  at  most,  evidence 
only  of  incriminatory  admissions,  it  was  such 
an  error  to  charge  the  law  relating  to  confes- 
sions as  to  require  the  grant  of  a  new  trial. 
These  incriminatory  admissions  are  not  con- 
clusive; and  proof  of  inculpatory  admissions 
will  not  authorize  a  charge  upon  the  subject 
of  confession.    Owens  v.  State,  120  Ga.  296,  48 
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S.  Ew  21;    Riley  t.  State,  1  Gal  App.  651,  67 
S.  E.  1031,  and  decisions  cited. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  1864-1871,  1898;  Dec.  Dig. 
f  781.*] 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; B.  P.  Walker,  Judge. 

Robert  Porter  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Wm.  Wynne  and  F.  H.  Colley,  both  of 
Washington,  for  plaintiff  in  error.  Thos.  J. 
Brown,  Sol.  Gen.,  of  Elberton,  and  J.  M.  Pit- 
ner,  of  Washington,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(11  Ga.  App.  266) 

STRANGE  v.  STATE.     (No.  4,166.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

Gamin q  (|  98*)— Pbosecution— Sufficiency 
of  Evidence. 

Where  there  was  evidence  that  several 
men  were  seen  on  their  knees  around  a  coat, 
playing  cards,  at  night,  by  the  light  of  a  lan- 
tern, and  that  there  were  "several  little  piles 
of  money  on  the  coat,"  the  jury  were  author- 
ized to  infer  that  these  men  were  playing  and 
betting  with  cards  for  money,  and  the  convic- 
tion of  one  of  the  players,  of  the  offense  of 
gaming  was  not  wholly  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §§  291-298;   Dec  Dig.  5  98.*] 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

J.  H.  Strange  was  convicted  of  gaming, 
and  brings  error.    Affirmed. 

T.  Donnelly  Bennett,  of  Elberton,  and  Per- 
cy Middlebrooks,  of  Madison,  for  plaintiff  in 
error.  Boozer  Payne,  Sol.  Gen.,  of  Elberton, 
for  the  State. 

HILL,  0.  J.   Judgment  affirmed. 


(11  Ga.  App.  251) 

WALKER  v.  STATE.     (No.  4,129.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

L  Criminal  Law  (i  590*)— Time  fob  Tbial 
—Continuance. 

While  ample  time  to  prepare  for  trial 
should  be  allowed  to  one  accused  of  crime,  it 
is  the  duty  of  a  defendant,  who  has  given  bond 
for  his  appearance  at  a  specified  term  of  the 
city  court,  to  employ  counsel  and  take  any 
other  necessary  steps  essential  to  his  defense 
in  advance  of  the  term  of  court  at  which  he  is 
bound  to  appear;  and  a  motion  for  continuance 
by  one  who  has  waited  until  the  case  has 
sounded  for  trial  to  employ  his  counsel,  al- 
though he  was  previously  under  bond  to  ap- 
pear at  the  court,  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  1316;  1317;  Dec  Dig.  t 
690.*] 

2.  Criminal  Law  (|  400*)— Evidence— Best 
and  Second abt  Evidence. 

The  testimony  of  a  witness  who  saw  cer- 
tain packages  in  the  hands  of  a  common  car- 
rier, and  their  reception  and  delivery,  is  as 


competent  and  valuable  to  show  the  number 
of  them,  and  the  dates  upon  which  they  were 
received  and  delivered,  as  are  the  records  of 
the  common  carrier. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I/aw,  Cent.  Dig.  §§  879-886,  1208-1210;  Dec 
Dig.  |  400.*] 

3.  Sufficiency  of  Evidence— No  Ebbor. 

The  evidence  authorized  conviction.  It 
was  not  error  to  overrule  the  motion  for  a  new 
trial. 

Error  from  City  Court  of  Springfield;  J* 
H.  Smith,  Judge. 

D.  L.  Walker  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

C.  T.  Guyton,  of  Guyton,  and  R.  P.  CL 
Smith,  of  Eden,  for  plaintiff  in  error.  R.  W, 
Sheppard,  of  Guyton,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 

=====        ^  ^  ^  ^ 

WHITTLE  v.  CENTRAL  OF  GEORGIA  RX. 

CO.     (No.  4,140.) 

(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

1.  Trial  (|  259*)— Instructions— Requests 
— Necessity. 

It  is  not  error,  requiring  a  new  trial,  to 
fail  to  charge  upon  the  subject  of  the  burden 
of  proof,  when  there  is  no  written  request  for 
such  an  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §}  648-650;  Dec  Dig.  §  259.*] 

2.  Charges  Not  Erroneous— Evidence  Sut- 
ficient. 

The  charges  complained  of  were  not  er- 
roneous, and  the  evidence  fully  warranted  the 
verdict. 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  between  L.  C.  Whittle  and  the  Cen- 
tral of  Georgia  Railway  Company.  From 
the  judgment,  Whittle  brings  error.  Af- 
firmed. 

Guerry,  Hall  &  Roberts,  of  Macon,  for 
plaintiff  in  error.  Ellis  &  Jordan,  of  Macon, 
for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(11  Ga.  App.  242) 

WOOD  v.  STATE.     (No.  4,040.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

L  Criminal  Law    (§  568*)  —  Evidence  — 
Weight  and  Sufficiency— Intent. 

While,  in  criminal  cases,  the  question  of 
intent  is  one  entirely  for  the  jury,  yet  where, 
from  all  of  the  facts  and  circumstances  in  the 
case,  an  intent  to  defraud  is  not  reasonably 
deducible,  there  can  be  no  conviction  of  an  of- 
fense of  which  an  intent  to  defraud  is  neces- 
sarily an  essential  element. 

[Ed.  Note. — For  other  cases,   see  Criminal 
Law,  Cent  Dig.  §  1271;  Dec  Dig.  §  568.*] 

2.  Sufficiency  of  Evidence. 

Applying  to  the  facts  of  the  present  case 
the  principle  above  stated,  the  conviction  of 
the  accused  was  not  authorized,  and  a  new 
trial  should  have  been  granted. 


i 
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Error  from  Superior  Court,  Haralson 
County;  Price  Edwards,  Judge. 

Dwinnell  Wood  was  convicted  of  larceny 
after  trust,  and  brings  error.    Reversed. 

Robinson  &  Edwards,  of  Buchanan,  and 
W.  W.  Mundy,  of  Cedartown,  for  plaintiff 
In  error.  J..  R.  Hutclieson,  Sol.  Gen.,  of 
Douglasville,  and  Griffith  &  Matthews,  for 
the  State. 

RUSSELL,  J.    Judgment  reversed. 


(U  Ga.  App.  267) 

McGOVERN  v.  STATE.    (No.  4,185.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (f  413*)— Evidence— Self- 
Serving  Declarations. 

On  the  trial  of  one  for  the.  illegal  sale  of 
intoxicating  liquors,  it  is  not  error  to  refuse 
to  permit  a  witness,  to  whom  the  sale  is  al- 
leged to  have  been  made,  to  testify  that  when 
he  applied  to  the  accused  for  the  purchase  of 
the  whisky,  and  gave  him  the  money  for  it, 
the  latter  stated  that  he  did  not  have  whisky 
himself,  but  hoped  he  could  obtain  it  from  an- 
other person.  Such  a  statement  is  a  mere 
self-serving  declaration,  and  cannot  be  used 
to  rebut  the  inference  of  guilt  arising  from 
proof  of  reception  of  the  purchase  price  and 
delivery  of  the  whisky. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  928-935;  Dec  Dig.  §  413.*] 

2.  Criminal  Law  (I  400*)— Evidence— Best 
and  Secondary  Evidence— Character  of 
Shipment. 

On  such  a  trial,  it  was  not  error  to  admit 
testimony  of  the  agent  of  a  common  carrier 
that  a  certain  barrel  shipped  to  the  accused 
"was  billed  whisky  in  flasks,  it  appeared  so  on 
the  barrel,"  over  the  objection  that  there  was 
higher  and  better  evidence  of  the  fact.  , 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  879-886,  ,1208-1210;  Dec 
Dig.  |  400.*] 

8.  Intoxicating  Liquors  (8  224*)— Crimi- 
nal Law  (§  822*)  —  Evidence  —  Instruc- 
tions—Construction as  a  Whole. 

Proof  of  reception,  by  the  accused,  of  the 
purchase  price,  and  delivery  of  intoxicating  liq- 
uor, makes  a  prima  facie  case  of  guilt,  and 
casts  upon  him  the  burden  of  showing  that 
he  was  not  interested  in  the  sale,  received  no 
benefit  therefrom,  and  acted  solely  as  agent 
for  the  buyer.  While  it  is  inaccurate  to  charge 
that,  when  one  delivers  whisky  and  receives 
the  money,  "he  becomes  the  seller,"  such  an 
instruction  will  not  require  a  new  trial,  when, 
from  the  whole  charge,  it  is  manifest  that  the 
correct  rule  was  given,  and  that  the  jury  were 
not  misled. 


4.  Criminal  Law  (§  828*)— Trial— Instruc- 
tions—Construction  as  a  Whole. 

A  charge  that  one  who  receives  money 
and  in  consideration  thereof  delivers  whisky 
must  in  order  to  exculpate  himself,  show  that 
"he  had  no  interest  in  the  transaction  in  any 
way,"  is  not  technically  accurate;  but  when, 
In  the  same  connection,  the  jury  are  instructed 
that,  if  the  accused  acted  solely  as  agent  for 
the  buyer,  he  would  not  be  guilty,  the  language 


above  quoted  is  not  misleading,  nor  does  the 
instruction  constitute  any  reason  for  granting 
a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |§  1902-1995,  3158;  Dec  Dig. 
§  823.*] 

5.  Criminal  Law  (§  822*)— Trial— Instruc- 
tions—Construction  as  a  Whole.        *• 

m  In  view  of  the  charge  as  a  whole,  the  fol- 
lowing instruction  is  not  cause  for  a  new  trial: 
"You  are  to  look  to  the  facts  and  circumstanc- 
es, and  to  the  transactions  surrounding  this 
case,  as  brought  out  by  the  testimony,  and 
say  whether  or  not  you  believe  the  defendant 
was  in  any  way  connected  with  the  sale  of 
liquor,  either  for  himself,  or  for  others,  di- 
rectly or  indirectly." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  1990,  1991,  1994,  1995, 
3158;  Dec.  Dig.  §  822.*] 

6.  Sufficiency  or  Evidence. 

.  The  evidence  fully  supports  the  convic- 
tion. 

Error  from  Superior  Court,  Coffee  Coun- 
ty; T.  A.  Parker,  Judge. 

T.  I.  McGovern  was  convicted  of  violation 
of  the  liquor  law,  and  brings  error.  Af- 
firmed. 

J.  W.  Quincey,  Lankford  &  Moore,  Mc- 
Donald &  Willingham,  and  W.  A.  Wood,  all 
of  Douglas,  for  plaintiff  In  error.  Lawson 
Eelley,  Sol.  Gen.,  pro  tern.,  and  Rogers  ft 
Heath,  all  of  Douglas,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(U  Oft.  App.  257) 

GREENE  t.  STATE.     (No.  4,184.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§  1064%*)— Bill  of  Excep- 
tions. 

The  recitals  of  fact  in  the  grounds  of  the 
amended  motion  for  a  new  trial  not  being  ap- 
proved as  true  by  the  trial  judge,  nothing  is 
presented  for  the  consideration  of  this  court 
by  the  special  assignments  of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2676,  2887,  294S ;  Dec  Dig. 
8  10&%.*] 

2.  Criminal  Law  (§  828*)— Trial— Instruc- 
tions—Necessity  for  written  Requests. 

Requests  to  charge  must  be  presented  in 
writing. 

[Ed.  Note.*— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2007;   Dec  Dig.  §  828.*] 

3.  Sufficiency  of  Evidence. 

The  verdict  was  authorized  by  the  evi- 
dence. 

Error  from  City  Court  of  Tifton;  R.  Eve, 
Judge. 

Ed  Greene  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  B.  Murrow  and  J.  S.  Ridgdill,  both  of 
Tifton,  for  plaintiff  in  error.  Jas.  H.  Price, 
Sol.,  of  Tifton,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 
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(11  CML  App.  233) 

MARTIN  v.  THAXTON.     (No.  3,900.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(Syttabu*  by  the  Court.) 

Appeal  and  Erbob  ({  1092*)— Review— Dis- 
cretion of  Court— Grant  op  New  Trial. 
w  The  evidence  did  not  demand  the  verdict 
rendered  by  the  jury  in  the  justice  court,  and 
the  first  $rant  of  a  new  trial  by  the  Judge  of 
the  superior  court  upon  certiorari  will  not  be 
disturbed.  Bailey  v.  Hooks,  1  Ga.  App.  276, 
57  S.  E.  924;  Brantley  v.  Taylor,  121  Ga.  475, 
49  S.  E.  262. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  4312-4321;  Dec.  Dig.  § 
1092.*] 

Error  from  Superior  Court,  Butts  County; 
R.  T.  Daniel,  Judge. 

Action  between  H.  S.  Martin  and  C.  A. 
Thaxton.  From  the  judgment,  Martin  brings 
error.    Affirmed. 

W.  B.  Watklns,  of  Jackson,  for  plaintiff 
in  error.  J.  T.  Moore,  of  Jackson,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(11  Ga.  App.  233) 

STEWART  v.  RISH.'     (No.  8,894.) 
(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(SyUabue  by  the  Court.) 

Justices  or  the  Peace   (|  92*)—  Appear- 
ance. 

This  case  is  fully  controlled  by  the  deci- 
sion of  this  court  in  Smith  v.  Chivers,  6  Ga. 
App.  154,  64  S.  E.  493.  See,  also,  Civil  Code 
1910,  S  4734;  Hey  ward  v.  Field,  95  Ga.  714, 
22  S.  E.  653;  Morgan  ▼.  Prior,  110  Ga.  791, 
36  S.  E.  75. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §8  324,  325;  Dec.  Dig.  f 
92.*] 

Error  from  Superior  Court,  Clay  County; 
W.  C.  Worrill,  Judge. 

Action  between  J.  K.  Stewart  and  W.  H. 
Rish.  From  the  judgment,  Stewart  brings 
error.    Affirmed. 

Ben  M.  Turnipseed,  of  Ft.  Gaines,  for 
plaintiff  In  error.  King  &  Castellow,  of  Ft 
Gaines,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(11  Ga.  App.  269) 

MOORE  v.  STATE.     (No.  4457.) 

(Court  of  Appeals  of  Georgia.    June  5,  1912.) 

(SyWibue  by  the  Court.) 

1.  Criminal  Law  (§  1064%*)— Whit  of  Erbob 
—Reoobd  —  Questions  Presented  for  Re- 
view. 

The  first  ground  of  the  amendment  to  the 

motion  for  a  new  trial  is  not  verified  by  the 

presiding  judge,  and  therefore,  under  repeated 

rulings    of    the    Supreme    Court    and    of    this 

court,  it  cannot  be  considered. 
[Ed.    Note.— For   other   cases,    see    Criminal 

Law,  Cent.  Dig.  §§  267b\  2887,  2948;   Dec  Dig. 

§  1064%.*] 


S.  Homicide  (f|  145,  146*)— Evidence— Pre- 
sumptions and  Burden  o$  Proof. 

The  instruction  excepted  to  in  the  second 
ground  of  the  amendment  of  the  motion  for  a 
new  trial  is  not  an  accurate  statement  of  the 
law.  On  the  trial  of  an  indictment  for  assault 
to  murder,  the  use  of  a  deadly  weapon  does 
not  of  itself  raise  a  presumption  of  the  exist- 
ence of  malice  and  of  the  specific  intent  to  kilL 
Gaskin  v.  State,  11  Ga.  App.  — ,  74  S.  E.  554, 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  262-271;   Dec  Dig.  {§  145,  146.*] 

3.  Criminal  Law   (§  938*)— New  Trial  — 
Newlt  Discovered  Evidence. 

The  alleged  newly  discovered  evidence  is 
not  merely  cumulative  or  impeaching  in  char- 
acter, and,  if  believed  by  the  jury,  would  prob- 
ably produce  a  different  verdict.  Therefore 
the  trial  court  should  have  granted  another 
trial  on  this  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2306-2317;  Dec  Dig.  f 
938.*] 

Error  from  Superior  Court,  Chatham 
County;  W.  G.  Charlton,  Judge. 

Willie  Moore  was  convicted  of  assault 
with  intent  to  murder,  and  brings  error. 
Reversed. 

Twiggs  &  Gazan,  of  Savannah,  for  plain- 
tiff in  error.  Walter  O.  Hartridge,  SoL 
Gen.,  of  Savannah,  for  for  the  State. 

HILL,  O.  J.    Judgment  reversed. 


MEMORANDUM  DECISIONS 


FLEMING  v.  FLEMING.  (Supreme  Court 
of  North  Carolina.  April  10,  1912.)  Appeal 
from  Superior  Court,  Wake  County;  Peebles, 
Judge.  Action  by  Nelle  Claire  Fleming  against 
Percy  B.  Fleming.  From  judgment  on  motion 
in  cause  for  alimony  pendente  lite,  for  the 
custody  of  two  children,  and  for  counsel  fees, 
defendant  appeals.  Affirmed  in  part  and  re- 
manded. Douglass,  Lyon  &  Douglass,  for  ap- 
pellant. John  W.  Hinsdale,  Herbert  E.  Norns, 
and  W.  M.  Person,  for  appellee. 

PER  CURIAM.  Upon  a  review  of  the  en- 
tire record  in  this  case,  we  are  of  opinion  that 
some  of  the  assignments  of  error  are  well  tak- 
en and  must  be  sustained.  Inasmuch  as  this 
application  is  for  alimony  pendente  lite  and  the 
custody  of  children,  we  do  not  deem  it  advisa- 
ble to  review  the  case  at  length  immediately 
preceding  its  trial  upon  the  issues  raised  by 
the  pleadings,  which  is  soon  to  take  place  be- 
fore a  jury  in  the  superior  court.  It  is  pos- 
sible that  a  discussion  of  it  by  us  might  be 
prejudicial  to  one  party  or  the  other  upon 
such  trial.  We  will  content  ourselves  by  set- 
ting aside  the  order  and  remanding  the  cause 
to  the  superior  court  of  Wake  county,  to  be 
heard  by  the  judge  upon  the  motion  of  the 
plaintiff  when  the  issues  of  fact  raised  by  the 
pleadings  have  been  determined  by  the  jury. 
If  there  is  any  delay  in  the  trial  of  the  cause, 
the  plaintiff  shall  have  a  right  to  renew  her 
motion  for  alimony  pendente  lite  and  counsel 
fees  at  any  time  at  chambers,  or  at  a  regular 
term  of  the  court  In  the  meantime  we  affirm 
so  much  of  the  order  as  awards  the  custody  of 
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the  two  children  to  the  plaintiff  pending  the 
trial  of  the  cause  before  a  jury  upon  the  issues 
raised  by  tfee  pleadings.  The  cost  of  the  ap- 
peal will  be  paid  by  the  appellant  and  the  ap- 
pellee in  equal  parts.  The  cause  is  remanded 
to  the  superior  court  of  Wake  county.  Re- 
manded. 


FLEMING  v.  FLEMING.  (Supreme  Court 
of  North  Carolina.  April  10,  1912.)  Appeal 
from  Superior  Court,  Wake  County;  Peebles, 
Judge.  Action  by  Nelle  Claire  Fleming  against 
Percy  B.  Fleming.  From  a  judgment  in  the 
cause  brought  to  restrain  defendant  from  dis- 
posing of  certain  property,  defendant  appeals. 
Remanded  for  rehearing.  Douglass,  Lyon  & 
Douglass,,  for  appellant.  John  W.  Hinsdale, 
Herbert  E.  Norris,  and  W.  M.  Person,  for  ap- 
pellee. 

PER  CURIAM.  This  cause  is  brought  to  re- 
strain the  defendant  from  disposing  of  certain 
property  in  aid  of  the  proceeding  between  the 
same  parties  (No.  229,  at  this  term,  74  S.  E. 
1102),  for  alimony.  This  last-named  case  has 
been  remanded  to  the  superior  court  of  Wake 
county  for  another  hearing,  and  this  case  is  so 
intimately  connected  with  it  that  it  will  take 
the  same  .course.  The  cause  is  remanded  to 
the  superior  court  of  Wake  county  for  a  re- 
hearing.   Remanded. 


JOHNSON  v.  ATLANTIC  COAST  LINE  R. 
CO.  (Supreme  Court  of  North  Carolina. 
April  10,  1912.)  Appeal  from  Superior  Court, 
Chatham  County;  Cooke,  Judge.  Action  by 
W.  M.  Johnson,  administrator  of  J.  T.  Johnson, 
deceased,  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed.  These  issues 
were  submitted  to  the  jury:  "(1)  Was  the 
plaintiff's  intestate  killed  by  the  negligence  of 
the  defendant  company?  (2)  Did  plaintiff's 
intestate,  by  his  own  negligence,  contribute  to 
his  injury?  (3)  What  amount,  if  any,  is  plain- 
tiff entitled  to  recover  from  the  defendant?" 
The  jury  answered  the  first  issue  "Yes,"  the 
second  issue  "No,"  and  the  third  issue  f*$5,- 
000."  Rose  &  Rose  and  H.  A.  London  &  Son, 
for  appellant.  N.  Y.  Guliey  &  Son,  R.  H.  Dix- 
on, and  Hayes  &  Bynum,  for  appellee. 

PER  CURIAM.  We  have  examined  carefully 
the  several  assignments  of  error  set  out  in 
the  record,  and  we  are  of  opinion  that  his 
honor  properly  denied  the  motion  for  nonsuit. 
We  think  that  there  was  sufficient  evidence  to 
be  submitted  to  the  jury  that  the  intestate  fell 
from  the  car  by  reason  of  negligence  in  giving 
the  signal  by  the  conductor  at  the  moment  he 
did.  We  do  not  deem  it  necessary  to  discuss 
the  facts,  as  these  cases  differ  so  materially 
from  each  other  that  a  discussion  of  the  evi- 


dence Is  of  no  material  value.  We  have  ex- 
amined the  charge  of  his  honor,  and  think  that 
he  presented  the  case  to  the  jury  fairly  and 
fully,  and  in  accordance  with  the  well-settled 
precedents  of  this  court  The  judgment  of  the 
superior  court  is  affirmed. 


WINSTEAD  T.  NORFOLK  SOUTHERN 
RY.  CO.  et  al.  (Supreme  Court  of  North 
Carolina.  March  1ft,  1912.)  Appeal  from  Su- 
perior Court,  Lenoir  County;  Peebles,  Judge. 
Action  by  L.  J.  Winstead  against  the  Norfolk 
Southern  Railway  Company  and  others.  From 
a  judgment  for  plaintiff,  defendant  named  ap- 
peals. Affirmed.  These  issues  were  submit- 
ted: "(1)  Was  the  plaintiff  the  owner  of  the 
tobacco  in  controversy,  as  alleged  in  the  com- 
plaint? Answer:  Yes.  (2)  If  so,  was  the 
said  tobacco  damaged  by  the  negligence  of 
the  defendant  the  Goldsboro  Lumber  Com- 
pany? Answer:  No.  (3)  If  so,  was  the  said 
tobacco  damaged  by  the  negligence  of  the  de- 
fendant Atlantic  Coast  Line  Railroad  Com- 
pany? Answer:  No.  (4)  If  so,  was  the  said 
tobacco  damaged  by  the  negligence  of  the  de- 
fendant Norfolk  Southern  Railway  Company? 
Answer:  Yes.      (5)  If   so,   what   damages,   if 

intiff  entif 


any,  is  the  plaintiff  entitled  to  recover?  An- 
swer: One  hundred  and  twenty  dollars,  with 
interest  from  September  9,  1908,  to  June  12, 
1911."  From  the  judgment  rendered,  the  de- 
fendant the  Norfolk  Southern  Railway  Com- 
pany appealed.  Rouse  &  Land,  for  appellant. 
Loftin  &  Dawson,  for  appellee. 

PER  CURIAM.  We  have  examined  the  14 
assignments  of  error  in  the  record  of  this  case, 
and  are  of  the  opinion  that  his  honor  commit- 
ted no  substantial  error  in  submitting  the  case 
involved  to  the  jury.  We  think  his  honor  fol- 
lowed the  well-settled  decisions  of  this  court. 
We  are  of  opinion  that  no  reversible  error  has 
been  committed  which  would  warrant  us  in 
directing  a  new  trial.    No  error. 


D.  W.  ALDERMAN  &  SONS  CO.  T.  MC- 
KNIGHT. (Supreme-  Court  of  South  Caro- 
lina. April  17,  1912.)  Action  by  D.  W.  Alder- 
man &  Sons  Company  against  Sarah  A.  Mc- 
Knight.  On  motion  to  suspend  an  appeal, 
after  decree  in  the  court  of  common  pleas. 
Motion  overruled.  Charlton  Du  Rant  of  Man- 
ning, for  plaintiff.  W.  C.  Davis,  of  Manning, 
for  defendant. 

PER  CURIAM.  Upon  hearing  the  argument 
upon  the  motion  to  suspend  the  appeal  herein, 
it  has  not  been  made  to  appear  to  the  court 
that  it  is  necessary  to  pass  such  an  order  to 
enable  the  party  making  the  motion  to  take 
such  steps  as  he  may  be  advised  on  circuit  to 
protect  his  right*.  The  motion  U  therefore 
refused. 
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